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S u p r e m e C o u rt
O F T H E

St at e o f N e w J e r s e y

D i s t r i c t C o u r t S u m m o n s  

M e r c e r C o u nt y, s s:
T h e S t at e of N e w J e r s e y, t o a n y C o n-

st a bl e of s ai d C o u n t y: o r t h e S e r- ¿ 0  

g e a nt- at- A r m s of t h e Di st ri ct C o u rt 
of t h e Cit y of T r e nt o n.

S u m m o n : V al c a n I n s u r a n c e C o m p a n y t o a p-
p e a r b ef o r e t h e Di st ri ct C o u rt of t h e Cit y of 
T r e nt o n, t o b e h el d at t h e Cit y H all i n s ai d cit y, 
o n t h e 2 0t h d a y of D e c e m b e r, Ni n et e e n H u n d r e d 
a n d Fift e e n at t e n o’ cl o c k i n t h e f o r e n o o n, t o 
a n s w e r D a vi d R a bi n o wit z i n a n a cti o n a.t l a w, 
f o r F o u r H u n d r e d D oll a r s, wit h i nt e r e st a n d 
c o st s of s uit. 3 0

H e r e of f ail n ot.
Wit n e s s, J o h n A. M o nt g o m e r y, E s q ui r e, J u d g e 

of s ai d C o u rt, at T r e nt o n af o r e s ai d, t h e Ei g h t h 
d a y of D e c e m b e r, i n t h e y e a r Ni n et e e n H u n d r e d 
a n d Fift e e n.

H E N R Y M. S T R A T T O N,

Cl e r k.
4 0



S t a t e o f D e m a n d

D I S T R I C T C O U R T O F T H E C I T Y O F 
T R E N T O N

St at e of D e-
m a n d.

1.  Pl ai n tiff w a s t h e o w n e r of a n a ut o m o bil e 
k n o w n a s a F o r d t o u ri n g t y p e, f a ct o r y N o. 6 0 2,- 
4 3 6, i n T r e nt o n at t h e ti m e of it s i n s u r a n c e a n d 
of a t h eft h e r ei n st at e d.

2 0  2. O n J u n e 2 5, 1 9 1 5, d ef e n d a nt w a s a n d still
i s a c o r p o r ati o n of t h e S t at e of N e w Y o r k wit h 
p o w e r of i n s u ri n g ri s k s b y t h eft o r l o s s.

3. O n t h at d at e i n c o n si d e r ati o n of $ 7. 5 0 t o wit, 
p ai d, t h e d ef e n d a nt e x e c ut e d t h e pl ai n tiff a p oli c y 
of I n s u r a n c e o n s ai d a ut o m o bil e.

4. O n S e pt e m b e r 7, 1 9 1 5, s ai d a ut o m o bil e w a s 
l o st o r st ol e n.

5. Pl ai n tiff’ s l o s s t h e r e b y w a s $ 4 0 0.
6 . O n O ct o b e r 8 , 1 9 1 5, pl ai n tiff f u r ni s h e d d e- 

3 0 f e n d a nt wit h p r o of of l o s s a n d i nt e r e st i n s ai d
p r o p e rt y a n d ot h e r wi s e d ul y p e rf o r m e d all t h e 
c o v e n a nt s of t h e s ai d p oli c y o n hi s p a rt.

D ef e n d a nt h a s n ot p ai d hi s l o s s.
Pl ai n tiff d e m a n d s F o u r H u n d r e d D oll a r s d a m-

a g e s.

W I L L I A M  E. B L A C K M A N, 
A tt o r n e y f o r Pl ai n tiff.

1 0
D a v i d  R a b i n o w i t z ,

Pl ai n tiff,
v s.

V u l c a n  I n s u r a n c e  C o m p a n y , 

D ef e n d a nt.

4 0
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J u d g m e n t R e c o r d

I N T H E D I S T R I C T C O U R T O F T H E C I T Y O F 
T R E N T O N

St at e of N e w J e r s e y, \ g g.
M e r c e r C o u nt y.  j

D a v i d  R a b i n o w i t z , il n  a n a cti o n at
Pl ai n tiff, i L a w < D e-

v s * ) m a n d $ 4 0 0. 0 0
V u l c a n  I n s u r a n c e  C o m p a n y , l A t t y f o r pltff. 

D ef e n d a nt. 1

A  s u m m o n s w a s i s s u e d i n t h e a b o v e- st at e d 
c a u s e D e c e m b e r 8 , 1 9 1 5, r et u r n a bl e D e c e m b e r 2 0, 
1 9 1 5, at 1 0  o’ cl o c k a. m., a n d w a s r et u r n e d b y t h e 

c o n st a bl e a s f oll o w s:

“ I s e r v e d t h e wit hi n s u m m o n s D e c e m b e r 1 5, 
1 9 1 5, o n t h e d ef e n d a nt c o r p o r ati o n b y r e a di n g it 
t o J. C. V a n H o r n, a g e nt of s ai d c o r p o r ati o n a n d 

gi vi n g hi m a c o p y.

“ W A L T E R D. P O W N A L L, 
“ C o n st a bl e. ”

S t at e of D e m a n d fil e d D e c e m b e r 8 , 1 9 1 5.
J a n u a r y 2 6, 1 9 1 6, t h e pl ai n tiff a p p e a r e d b y W. 

E. Bl a c k m a n, t h e d ef e n d a nt b y H e r s h e n st ei n & 
Fi n n e rt y. U p o n r e q u e st of t h e d ef e n d a nt T h e-
r e s a B e r g e n w a s s w o r n a s st e n o g r a p h e r.

D a vi d R a bi n o wit z s w o r n. I n s u r a n c e p oli c y of-

f e r e d. Pl ai n tiff r e st e d.
M oti o n f o r n o n- s uit r ef u s e d.

1 0

2 0

3 0

4 0
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Judgment Record

David Rabinowitz recalled. J .  Chauncey Van 
Horn sworn, application, proof of loss, license 
application and letters offered.

Isidor Kahn sworn. Defendant rested.
Decision reserved. Briefs to be submitted. 

j q  February 1 , 1916, the evidence being closed 
and submitted to the Court, judgment was given 
by the Court in favor of the plaintiff and against 
the defendant for the sum of four hundred dol-
lars damages and twenty-three dollars and sixty- 
eight cents costs.

Ju d g e’s finding filed as of February 11 , 1916.
Bond and notice of appeal filed February 11, 

1916.

20 Henry M. Stratton, Clerk of the District 
Court of the City of Trenton do hereby certify 
the foregoing to be a true copy of the Judgment 
Record in the above entitled cause. That the 
names of the parties to said suit, the date of the 
issue of the summons, the return date and the 
return thereon endorsed by the officer, the date of 
the filing of all papers is said cause, the date and 
the nature of the judgment together with the find-
ing of the Judge in said cause, and all other pro- 

2q  ceedings had in said cause are correctly set forth 
as the same appear upon the records of said 
Court.

Witness, my hand and the seal of said Court at 
Trenton aforesaid this eighteenth day of May, 
A . D. 1916.

H E N R Y  M. ST R A T TO N ,
40 (Seal) Clerk.
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N o ti c e o f A p p e a l  

{ F il e d ,  F e b r u a r y  1 1 , 1 9 1 6 )  

D I S T R I C T C O U R T O F T R E N T O N

D a v i d  R a b i n o w i t z ,

Pl ai n tiff,

v s.
V u l c a n  I n s u r a n c e  C o m p a n y ,

D ef e n d a nt.

T o  Willi a m  E.  Bl a c k m a n,  E s q.,  A t t y  f o r P l tff:

Si r:

P l e a s e  T a k e  N o t i c e  t h at t h e d ef e n d a nt, t h e 2 0 
V ul c a n Fi r e I n s u r a n c e C o. h e r e b y a p p e al f r o m 
t h e j u d g m e nt of t h e Di st ri ct C o u rt of t h e Cit y 
of T r e nt o n, r e n d e r e d i n t h e a b o v e st at e d a cti o n 
o n t h e fi r st d a y of F e b r u a r y, 1 9 1 6.

H E R S H E N S T E I N  & F I N N E R T Y,
Att o r n e y s f o r D ef e n d a nt.

1 0

A cti o n at L a w 
o n C o nt r a ct
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T e s t i m o n y

T R E N T O N D I S T R I C T C O U R T

D a v i d  R a b i n o w i t z ,

1 0
Pl ai n tiff,

v s.
V u l c a n  I n s u r a n c e  C o m p a n y ,

D ef e n d a nt.

A p p e a r a n c e s:

M r. W. E. Bl a c k m a n, a p p e a ri n g f o r t h e pl ai n-
tiff.

M e s s r s. H e r s h e n st ei n & Fi n n e rt y ( M r. H e r- 
s h e n st ei n ) a p p e a ri n g f o r t h e d ef e n d a nt.

2 0

T e sti m o n y t a k e n u p o n a t ri al of t h e a b o v e e n-
titl e d m att e r, o n W e d n e s d a y, J a n u a r y 2 6, 1 9 1 6, 
b ef o r e H o n. J o h n A. M o nt g o m e r y, J u d g e.

T h e r e s e C r o s s B e r g e n d ul y s w o r n a s st e n o-
g r a p h e r.

I t i s a d mitt e d t h at t h e V ul c a n I n s u r a n c e C o m-
p a n y i s s u e d t h e i n s u r a n c e p oli c y i n c o n n e cti o n
wit h l o s s u n d e r w hi c h s uit i s b r o u g ht.

3 0 6

D A V I D R A B I N O W I T Z, c all e d a n d s w o r n o n 
b e h alf of t h e pl ai n tiff t e stifi e d a s f oll o w s:

Di r e ct- e x a mi n ati o n b y M r. Bl a c k m a n:
Q.  M r. R a bi n o wit z, w e r e y o u a n o w n e r of a 

F o r d a ut o m o bil e p ri o r t o S e pt e m b e r t h e 7, 1 9 1 5? 
A. Y e s.

Q.  F r o m w h o m di d y o u p u r c h a s e t h at a ut o m o- 
4 0 bil e ? A. T h e V a n H o r n e C o m p a n y.
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David Rabinowitz—Direct

Q. How much did you pay for the automobile? 
A. $495.

Q. Is that the automobile that you are speak-
ing of now—the same automobile that was in-
sured under this policy? A . Yes.

Q. What happened to that automobile? A . It 
was stolen September the 7th; I  left it on the 
street.

Q. Where did you have it? A . Out in Han-
over Street, 242 E . Hanover Street.

Q. What time did you lose it if  you know? A . 
About 11 o ’clock at night.

Q. Where did you go when you left the auto-
mobile ? A . I  went into the house.

Q. 242 E . Hanover Street? A . 242 East Han-
over Street.

Q. How long did you stay there? A . I  stayed 
there all night till 7. o ’clock in the next morning.

Q. When did you miss the automobile ? A . 
About 7 o ’clock the next morning.

Q. Did you file the proof of loss with the 
company? A . Yes.

Q. Did you receive any money from them on 
account of the insurance policy ? A . No.

Q. How much is due on the insurance policy? 
A . $400.

Q. You received no portion of that? A . No.
Q. Have you fulfilled, so far as you know, and 

can, all of the conditions of said insurance policy?
Objected to as a conclusion of law. Ob-

jection sustained.
Q. What did you do in regard to the loss of 

this automobile, Mr. Rabinowitz? A . I  don’t 
know what you mean.

The Court: What did you do concern-

10

20

30

40
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David Rabinowitz— Cross

ing the loss of the automobile. What did 
you do with the company?

A . I  went in and I  reported to the insurance, to 
Mr. Van Horne, that I  made a loss of it ; I  didn’t 
do nothing.

10 Q. Who is Mr. Van Horne? A . He is the 
agent for them.

Q. Is he the one with whom you took out the 
policy? A . Yes, he is the one I  took the policy.

Q. Did you conceal or misstate anything in 
writing, any material fact in your application for 
the insurance?

Objected to.
A . I  didn’t make the application.
The Court: Didn’t make the application.

20 The W itness: No, the girl made out the appli-
cation in the office and I  just signed it.

Q. So far as you know, did you make any false 
statements in that application? A . I  don’t know 
it.

The Court: I  think that would be a mat-
ter of defense anyway, Mr. Blackman.

Mr. Blackman: W ell, if  it is I  won’t 
bother going further with it.

Insurance policy offered in evidence, re- 
30 ceived and marked Exhibit P-1.

C R O S S - E X A M I N A T I O N  by M r. Hershen-
stein:

Q. Mr. Rabinowitz, to whom did you apply for 
this policy of insurance? A . To the Van Horne 
Company.

Q. Local insurance agents? A . Yes.
40 Q. Were you an employee of the Van Horne
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David Rabinowitz—Cross

Company during the month of June, 1915? A . 
Yes.

Q. In what capacity? A . As a salesman.
Q. And for what period of time were you em-
Q. You, had been with them prior to June 

1915? A . I  didn’t have no contract with them* 
X have been with them.

Q. Talk up please. A . I  didn’t have no con-
tract with them. I  have been with them for 
three years.

Q. You have been with them prior to June, 
1915? A . Yes.

Q. You say you purchased your automobile 
from the Van Horne people? A . Yes.

Q. How did you pay them?
Objected to as immaterial.
Mr. Hershenstein: I f  your Honor 

please, we desire to show that the automo-
bile was not purchased for the amount that 
the witness, states it was; that the auto-
mobile was not a new machine; the policy 
of insurance is for a new automobile; the 
application is for a new automobile; the 
proof of loss describes the automobile as a 
new automobile and we will endeavor to 
show this automobile was not a new ma-
chine when this policy was issued.

The Court: I  will allow the question on 
that ground.

A . I  paid them in cash.
Q. A ll in one sum? A . No; money has been 

coming to me on my commission and he took that 
out; out of it.

Q. Well, when was the last payment for that 
machine made? A . I  couldn’t tell you exactly.

10

20

30

40
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David Rabinowitz—Cross

Q. Was it made prior to June 25, 1915?
Objected to as immaterial.
Question withdrawn.

Q. Mr. Rabinowitz, had you seen this car before 
you purchased it? A . Yes. 

j q  Q. And for what period of time prior to your 
purchasing this car have you seen this particular 
car? A . I  couldn’t tell you what time it was, 
but as soon as I  seen the car, Mr. Van Horne 
had it and then I  bought it off him.

Q W ell, tell us the first time you saw this car 
at the Van Horne people’s place of business? 
A . Well, I  should say about a week or two weeks. 
I  seen the car before I  bought it.

Q. You are sure that was the first occasion 
20 that you saw this particular car, a week or two 

weeks before you purchased it? A . I  am posi-
tively.

Q. You are quite sure of that, sir? A . I  think 
I  am, yes.

Q. Did you see this car in January, 1915? A. 
January, 1915.

Q. I  don’t hear you.
The Court: I  don’t think he has an-

swered yet; answer the question.
30 A . I  seen that car, yes.

Q. Y es; you saw that car in January, 1915 and 
where? A . A t Mr. Van Horne’s office.

Q. Now, you know this particular car was in-
jured in an accident before you bought it, don’t 
you?

Mr. Blackman: I  object to that; don’t 
see that that makes any difference.

The Court: Oh, I  will allow it.
A . Yes.40
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David Rabinowitz—Cross

Q. And how long before the time when you 
purchased it, was this accident! A . I  couldn’t 
tell you that; I  don’t know.

Q. Was it a month before! A . I  don’t know.
Q. W eren’t you in the car at the tim e! A . 

When the accident was ! ! q
Q. Y es; well now, can’t you tell us when that 

accident was! A , Yes.
Q. Well now, tell us! A . Now, when I  bought 

that car, I  went out that day, see, and 1  had an 
accident with it, and then I  brought back the car 
to Brock’s— that is, I  left it near Mount Holly.
I  had the accident myself.

Q. Where was that, Mr. Rabinowitz ? A . That 
was in June, I  think.

Q. In Ju n e ! A . Yes. 20
Q. What day of the month in Ju n e ! A . I  

couldn ’t tell you that.
Q. Are you quite sure this accident occurred in 

June, 1915! 'A . No, I  couldn’t say—I  think it 
was in June.

Q. Don’t you know as a matter of fact, this 
accident happened in April, 1915! A . April.

Q. Yes. A . (Witness mumbles and takes 
memorandum out of pocket). I  could tell you 
when I  bought that car—that accident happened SO 
in June.

Q. In Ju n e ! A . Yes.
Q. You are positive of that, sir! A . Yes.
Q. Now, tell us exactly how the car was in-

jured ; what was the nature of the injuries ? A .
I  broke the front wheels, I  broke the radiator.

Q. Yes. A . And I  broke the wind shield; that’s 
about all.

Q. It  was a smash-up wasn’t it !  A . Yes. 40
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David Rabinowitz—Cross

Q. Now, did you go to the Van Horne people 
for the purpose of applying for this insurance; 
you made the application for insurance, didn’t 
you? A . 1 made the application?

Q. Yes; you understand my question; did you 
j q  make the application for this insurance? A . 

No, I  didn’t.
Q. You did? A . I  did not.
Q. Who did? A . The girl in the office.
Q. Well, how did she know you wanted insur-

ance upon this car? A . W ell, she knowed my 
machine was stolen.

Q. No, no; you don’t understand me. Before 
the insurance policy was issued, this insurance 
policy upon which suit is brought, you made an 

20 application for insurance with the Van Horne 
people? A . Yes.

Q;. And did you state to the Van Horne people 
the facts upon which the policy was tn be issued? 
A . Yes.

Q. Yes; did you state to them that this was a 
Ford car? A . Yes.

Q. Did you state to them that the factory num-
ber was 602,486 ? A . Yes.

Q. Did you state to them that it was a touring 
30 type of car? A . Yes.

Q. Did you state to them that it was of gas mo-
tive power? A . Yes.

Q. That it was four cylinders? A . Yes.
Q. That it was a 1915 model? A . Yes.
Q. Did you state to them that this was a new 

ear? A . Yes.
Q. Did you state to them that you bought it as 

40 a new car? A . Yes.
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David Rabinowitz—Cross

Q. Now, as a matter of fact, don’t yon know 
at the time you took this insurance out, this was a 
second hand car which was at least purchased 
by the Van Horne people as far back as January, 
1915? A . No, because when I  had the accident I  
took it down to Brock’s and paid $160 and had it 
repaired that car.

Q. You knew that this car was in the posses-
sion of the Van Horne people since January, 1915, 
didn’t you? A . Yes.

Q. Now, just tell us where you were on the 
night this car was stolen? A . I  was at 242 East 
Hanover Street.

Q. Who were you with? A . Mr. Richmond.
Q. And who else? A . Nobody else.
Q. You are sure he was the only person? A . 

Positively.
Q. W ell, what did you do with the car at night 

time? A . I  left it in the street in the front of 
his house.

Q. And when was the car stolen? A . When I  
come out the next morning.

Q. And you left it in the street all night? A . 
Yes.

Q. Are you accustomed to leaving your car in 
the street all night? A . W hat’t that?

(Question repeated.) A . W ell, I  didn’t know 
that—I  don’t know it.

Q. Didn’t know what?
The Court: Answer the question, are you ac-

customed to leave your Car in the street all 
night ?

The W itness: I  don’t know What that means.
The Court: W ell, do you generally do it then?
The W itness: No.

10

20

30

40
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David Rabinowitz—Cross

Q. Was this the first time you did it !  A . This 
was the first time.

Q. W ell, why did you leave the car in the street 
all night on this occasion, Mr. Rabinowitz! A . 
I  didn’t want to go home; he asked me to stop 
with him and he says “ It  is all right; it is safe 

U to leave it there,”  and I  thought, I  will leave it 
and I  will stop with him.

Q. Where was this place! A . 242 East Han-
over Street.

Q. Are there any garages around that place! 
A . No.

Q. Where is the nearest garage from that 
place! A . Brock’s Garage at Canal Street.

Q. Now, did you report your loss to the police! 
20 A . Y es; in the morning about half-past 7.

Q. Do you know that the police advertised this 
loss; do you know that! A . Y es; I  seen them.

Q. I  show you this circular that is attached to 
the report—I  show you this circular, and ask you 
whether this was the circular which was printed 
after you notified the police department about 
your loss!

Mr. Blackman: I  object to that; how 
does he know that it was printed or any-

30 thing about it !
Mr. Hershenstein: I  only want to intro-

duce this in evidence for the purpose of 
showing that the police department offi-
cials got the* information from this plain-
tiff that the car was not owned at the time 
by him and they advertised in their official 
circular, this car as the car of the Van 

40 Horne Company.
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The Court: I  will admit it for what it is 
worth.

Exception noted for the plaintiff.
Q. Is this the circular which was issued by the 

police department after you reported the loss?
A . I  don’t know when they issued this circular. j q  

C ircular marked for identification, E x -
hibit D -l for identification.

Q. Now, after this so-called theft occurred, you 
made a claim under your policy of insurance? A . 
Yes.

Q. I  show you this paper and ask you whether 
that’s your signature? A . Yes.

Q. Affidavit taken by J .  W . Van Horne, Notary 
l ’ublic? A . Yes.

Q. I  will read to you from this proof of loss: 20

Descriptive trade name: Ford
Factory number: 602486
Type Touring Car
Motive power Gas
Number of cylinders 4
Horse power 22

Year built 1915
Year model 1915
New or second-hand when pur-

chased by present owner New.

Didn’t you know, as a matter of fact that the 
car was not new when you purchased this from 
the Van Horne people? A . I  bought it as a new 
one as far as I  know.

Q. Didn’t you testify a few minutes ago that 
you had ridden in that car prior to your pur-
chasing the car, didn’t you so testify, yes or no?
A . Yes, I  ridden in that car. 40
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Q. Yes; you testified you had an accident to 
that car before you insured it, yes or no?

Mr. Blackman: No, he didn’t testify to 
that ; he testified the accident occurred—

Q. A ll right ; there was an accident to that .car 
2Q before you purchased it? A . No, after I  pur-

chased.
Q. W ill you now swear this accident occurred 

before or after you purchased this car? A . 
A fter; I  say I  had the accident when I  had the 
car ; when I  bought the car I  was out with her and 
I  had the accident.

Q. Didn’t you take this car back to the Van 
Horne people after this accident? A . No, I  took 
it back to Brock’s and had it repaired, $160.

20 Q- Didn’t you know this car was in the posses-
sion of the Van Horne people in January, 1915? 
A . January, yes.

Proof of loss marked Exhibit D-2 for 
identification.

Q. Now, tell me exactly, Mr. Rabinowitz, what 
daté you purchased this car? A . I  couldn’t tell 
you the date.

Q. W ell, you are so sure about some of the 
other facts in this case, can’t you tell us as nearly 

30 as possible the date? A . No, I  couldn’t tell you.
Q. Well, fix it as nearly as possible. A . I  

think in March.
Q. In March, 1915? A . Yes.
Q. Did you drive the car between March, 1915 

and June, 1915, you were driving the car between 
those periods? A . No, I  wasn’t driving it in 
March ; I  was driving it in April, I  got my license.

Q. When was your accident? A . My accident 
40 was in June.
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Q. What part of Ju n e! A . I  couldn’t tell you 
that. I  don’t know the date.

Q. Don’t you know whether it was the first part 
of June, the middle part of June or the end of 
June? A . About the middle part, I  think.

Q. About the middle part of June. T hat’s as j q  
nearly as possibly that you can fix it at this time ?
A. I  think (refers to memorandum).

Q. Now, you refer to a memorandum; refer to 
that memorandum and see if  you can fix the time 
more definitely. A . No, I  couldn’t say; I  haven’t 
got the date here.

Q. Is it possible it was before June 15, 1915, 
sir? A . No.

Q. T hat’s impossible? A . Yes.
Q. What makes you say that is impossible? 20 

A . Because I  know it was in June.
Q. W ell, will you say it was later than June, 

1915 ? A . It  was what ?
Q. W ill you say this accident occurred later 

than June 15? A . No.
Q. That it occurred on June 15? A . No, I  

don’t know the date, but some time in June.
Q. Do you mean it occurred some time before 

the middle of June, is that the best answer you 
can make, sir? A . I  couldn’t say it was in the 30 
middle or the first part, some time in June.

Q. That’s your best answer? A . Yes.
Q. W ell, now, you are positive that you bought 

this car in March, 1915? A . Yes.
Q. Have you your repair bills here from the 

Brock’(s Garage for repairing your car? A . I  
haven’t got it with me, but I  could get that.

Q. You can get that? A . Yes.
40
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D a vi d R a bi n o wit z — R e- di r e ct

Q. A ll ri g h t; will y o u p r o d u c e t h e m ? A. Y e s.
M r. H e r s h e n st ei n: I a s k t h at t h e y b e p r o-

d u c e d, if y o u h a v e ti m e.
Q. W ell, n o w, M r. R a bi n o wit z, w a s t h e r e a n a c-

ci d e nt t o t hi s c a r p ri o r t o t h e a c ci d e nt i n w hi c h 
j q  y o u y o u r s elf w e r e ? A. N o.

; Q. Y o u a r e s u r e of t h at ? A. S u r e.
Q. D o n’t y o u k n o w t h e r e w a s a n a c ci d e nt t o 

t hi s c a r i n A p ril, 1 9 1 5? A. N o, I d o n’t k n o w.
Q. W ell, h o w oft e n d o y o u g o i n t h e V a n H o r n e 

p e o pl e’ s pl a c e of b u si n e s s h e r e i n T r e nt o n ? A 
H o w oft e n ?

Q. Y e s. A. I a m all t h e ti m e t h e r e.
Q. P a r d o n m e ? A. I a m m o st of t h e ti m e t h e r e.
Q. Y e s; y o u a r e t h e r e m o st of t h e d a y ? A. Y e s. 

2 q  Q. Y o u  s e e t h e m c o m e i n wit h a c a r a n d l e a v e 
wit h a c a r, d o n’t y o u ? A. Y e s.

Q. A n d y o u h a v e s e e n t hi s p a rti c ul a r o a r i n 
f r o nt of V a n H o m e’ s pl a c e of b u si n e s s o n m a n y 
o c c a si o n s ? A. Y e s.

Q. P ri o r t o t h e ti m e y o u p u r c h a s e d t hi s c a r ? 
A. Y e s.

Q. Y e s; t h a t’ s all.

R E - D I R E C T - E X A M I N A T I O N b y M r. Bi a c k- 
o q  m a n:

Q. M r. R a bi n o wit z, a r e y o u s u r e t h at t h e a c ci-
d e nt w hi c h h a s b e e n s p o k e n a b o ut o c c u r r e d aft e r 
y o u o w n e d t h e c a r, aft e r y o u b o u g ht t h e c a r ? A. 
A f t e r I b o u g ht t h e c a r ?

Q. Y e s. A. N o ; I a m n ot s u r e of t h at.
i Q. W h at w a s t h e t ri p a n d w h e r e w e r e y o u g o-

i n g ? A. I w a s g oi n g d o w n t o C a p e M a y.
Q. W h o w a s wit h y o u ? A. M y wif e a n d m y 

4 0 wif e’ s si st e r.
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Q. W ell, does that refresh your memory as to 
whether it was after or before you purchased* the 
car? A . I  couldn’t remember that.

Q1. W ell, if  you purchased it in March and the 
accident happened in June, it must have been after
it? . . .  10

Objected to>. Objection sustained.
Q. Do you know anything about the Circumstan-

ces connected with the purchase of the machine 
by Van Home ? A . Yes.

Q. Do you know why it was purchased?
M r. Hershenstein: Now, I  object to that 

question as not material to this issue, the 
circumstances under which Van Horne 
bought it . The question here is the cir-
cumstances under which the plaintiff pur- 20 
chased this car.

The Court: I  don’t know what the object 
is at present. I  will admit it.

(Question repeated.) A . Yes.
Q . Why ? A . For the line of work I  was doing.
Q. For a line of work what ? A . My use in the 

business.
Q. W as it purchased by Van Horne for your 

use in the business when he bought it? A . Yes.
Q. When was your particular line most active, 

when did you get busy in your line? A . Around 
June, M ay and June. June.

Q. What do you do? A . Selling lots1, land.
Q. Whereabouts ? A . In  Trenton; we were sell-

ing in Bristol.
Q. Was it the development of the Van Horne 

Company? A . Yes.
Q. Did you subpoena Mr. Bichmond? A . Yes.
Q. Is he here? A . No. 40
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Q. Do you know why he isn’t here? A . I  don’t 
know why.

The Court: Who- is Mr. Richmond?
Mr. Blackman: Mr. Richmond is the gen-

tleman where he stayed that night and I  
j q  have simply asked this question so no ad-

vantage will be taken of his absence. We 
subpoenaed him; he refused to accept the 
subpoena, evidently; he isn’t here. His tes-
timony isn’t  important except in that re-
spect.

Q. A t the time you made this application did 
you consider that the car was a new car?

Objected to as immaterial.
Mr. Blackman: Under the application, 

2q  the question is as to whether he thought so
or not.

The Court: I  think that is for the Court 
to determine.

J .  C H A U N C E Y  V A N  H O R N E , called and 
sworn on behalf of the plaintiff, testified as fol-
lows :

30
Direct-examination by Mr. Blackman:
Q. W hat’s your business, Mr. Van Horne? A . 

Real Estate and Insurance.
Q. Were you the local agent for the Vulcan In-

surance Company? A . The Van Hom e Company 
was of which I  am President.

Q. Did you have in your employ Mr. Rabinowitz 
during the year 1915 ? A . A t the time the policy 

40 was written, and his season is over in October.
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Y o u s e e h e i s 1 w h at w e c all a  l a n d s al e s m a n; t h e y 
w o r k i n t h e o p e n s u m m e r s e a s o n o n o u r l a n d 
d e v el o p m e nt s i n a n d a r o u n d T r e nt o n a n d d u ri n g 
t hi s s e a s o n h e w a s wit h u s, y e s.

Q. Di d y o u p u r c h a s e t h e m a c hi n e f r o m B r o c k ? 
A. T h e m a c hi n e w a s p u r c h a s e d f r o m B r o c k t o h e 
u s e d i n t h e li n e of t h e d e v el o p m e nt w o r k b y M r. 
R a bi n o wit z.

Q. Di d M r. R a bi n o wit z k n o w t h e r e a s o n f o r 
t h e p u r c h a s e of t h at c a r ? A. Y e s ; h e k n e w t h at 
t h e c a r w a s t o b e u s e d b y hi m t h at s e a s o n a n d h e 
w a s t o p a y f o r it f r o m t h e b o n u s e s a n d c o m mi s-
si o n s c o mi n g t o hi m.

Q. T h e n f r o m t h e ti m e of it s p u r c h a s e t o t h e 
p r e s e nt ti m e o r t h e ti m e of l o s s, it b el o n g e d t o 
M r. R a bi n o wit z ?

O bj e ct e d t o a s a c o n cl u si o n. Wit h d r a w n.
i Q. F o r w h o m w a s t hi s c a r p u r c h a s e d ? A. T hi s 

c a r w a s p u r c h a s e d f o r M r. R a bi n o wit z a n d it w a s 
■— hils w o r k d o e s n’t st a rt u ntil t h e s p ri n g o p e n s u p, 
j u st li k e n o w, t h e l ot b u si n e s s i s d e a d.

Q. W h o u s e d it p r e vi o u s t o t h e o p e ni n g of hi s 
s e a s o n ? A. W ell, u ntil M r. R a bi n o wit z m o v e d u p 
t o o u r P e n ni n gt o n D e v el o p m e nt, h e h a d n o pl a c e 
t o k e e p t h e c a r s o t h e c a r w a s k e pt at o u r g a r a g e. 
A s s o o n a s h e w a s o ut at t h at e n d of t o w n —- a n d 
t h e n u ntil h e l e a r n e d h o w t o d ri v e t h e c a r a n d 
w h at f e w c all s h e di d h a v e h e w o ul d u s e o u r c ol-
o r e d f ell o w, c h a uff e u r ; h e h a d n o li c e n s e.

Q. B u t h e u s e d i t s o m e f r o m t h e ti m e y o u b o u g ht 
it, M r. V a n H o r n e, f r o m B r o c k ? A. O h, y e s, t h at 
w a s hi s w o r k t a ki n g p r o s p e cti v e p u r c h a s e r s o ut t o 
s e e l ot s.

Q. A n d y o u c h a uff e u r d r o v e t h e c a r f o r hi m ? 
A. Y e s; i n f a c t, t a u g h t hi m h o w t o d ri v e t u e c a r

1 0

2 0

3 0

4 0
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until he got his license, I  might add he was some 
time learning how to drive the car.

Q. From the beginning who owned the car? A . 
From the beginning who owned the car? It was 
bought for Mr. Rabinowitz but it was bought by 

j q  us from Brock.
Q. W hy did you buy it? A . Why, we nave an 

account with Brock’s in interchange or exchange 
of business. Brock needs insurance; we need au-
tomobiles and supplies; it is the same way with 
tires from the rubber factory here; they need in-
surance; we need tires. I f  one of the salesmen 
need a tire, the tire was taken from the factory 
and charged to our account; we in turn charge it 
to the salesman’s account.

2q  Q. Then do you get usually a discount, or get 
your discount by way of getting business?

Objected to.
The Court: It  is leading in the first place.

Q. W as there any profit to the Van Home Uom- 
pany or to Mr. Rabinowitz in the purchase of the 
automobile under this method?

Objected to as leading. Objection sus-
tained.

Q. WTiy did you purchase it in your name? A. 
g0 Through our exchange of business; this way we 

get a profit on the business that we write for 
Brock’s or for any of the large concerns with 
whom we deal and in turn gives us the opportun-
ity of furnishing our salesmen with autos or sup-
plies whatever the case may be at the lowest mar-
ket price. The same time it gives us an oppor-
tunity of giving an exchange or handling an ex-
change of! business.

Q. Did you give Mr. Rabinowitz credit for that40
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advantage to your company ? A , Yes, sir, I  think 
he was given credit for that.

Q. When was this charged off, i f  yon know, to 
Mr. Rabinowitz? A . I  think it was charged in 
June ; I  think the entry was made on the books in 
June—charged against him when his credits were | q  
just starting to come through.

Q. Prior to that had he or had he not received 
any commissions'? A . Yes; he had had his bonus 
from 1914; that would come to him right after the 
first of the year ; then he starts to accumulate and 
then in April and May—in June he starts his 
work; his sales commissions are coming in and 
that was what was used to pay for the car.

The Court : W hat’s the date of the insur-
ance policy? 20

Mr. Hershenstein: June 25th, sir.
Q. Do you know when the accident happened 

that was spoken about? A . Yes, sir, I  was called 
on the telephone shortly after Mr. Rabinowitz se-
cured his driver’s license. Mr. Rabinowitz asked 
me some time-—

Q. W ell, I  will ask the question this way, Mr. 
Van Home. Was it after he had taken possession 
of the car or before, that’s all I  want to know?
A. It  was after he was up on the Pennington Road 
and had his driver ’s license and he asked me if  
he could have two or three days o ff; he was quite 
proud that he had his driver’s license, of course, 
he wanted to take his wife and sister-in-law, I  
think, down home. He lived down near Cape M ay,
I  think it was; his w ife’s people ; he wanted to go 
down there; I  believe this accident happened on 
the way back; it was a  foggy or rainy night and 
they ran into a ditch.

Q. That’s all. 40
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C R O S S -E X A M IN A T IO N  by Mr. Hershenstein:
Q. Mr. Van Home, what officer of the Van 

Horne Company are yon, sir? A . President.
Q. You are President and are therefore famil-

iar with all of the transactions of. that company? 
- q  A . Not all, no.

Q. Most of the transactions of your company? 
A . Most important ones.

Q. Well, now, do you know when your com-
pany actually purchased this car? A . Yes.

Q. When? A . January, I  think it was January 
the 2d.

Q. Y e s ; did you hear Mr. Rabinowitz testify he 
purchased this car from you in March, sir, is that 
correct, 1915? A . In March?

2q  Q- Yes. A . I  don’t know just what date it was, 
but I  know— (interrupted).

Q. Ju st a minute; don’t argue with me. When 
did Mr. Rabinowitz purchase this car from the 
Van Home Company? A . Mr. Rabinowitz un-
derstood the purchase of that car was when we 
bought the car and it was going to be turned over 
to him and when he got a place and got going with 
his work.

Q. Do you mean to say you at no> time consider- 
oq  ed yourselves owner of that car? A . Yes, we were 

owner of the car in the fact that it hadn’t been 
turned over to Mr. Rabinowitz, yes.

Q. T hat’s your explanation? A . Yes; but it 
was bought with the idea just as I  tell you.

Q. Now, the Van Horne people considered them-
selves owners of that car when they purchased it, 
didn’t they? A . Owners when they purchased it?

Q. Yes. A . Yes, certainly.
Q. And then you or your company sold that car 

40 to Mr. Rabinowitz? A . Sold it to him, yes.
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Q. Now, when did that sale take place? A . Wlien 
did that sale take place ?

Q. Yes. A . It  was understood—
:Q. N o; just answer the question; when; when 

did you sell it to him, name a time. A . W hy, the 
car was bought for Mr. Eabinowitz’ work. 10

Q. W ill you now testify that in January 1915 
this car was sold and was owned by Mr. Rabino- 
witzf A . No, I  won’t testify to that; but it was 
bought with the intention of turning it over to 
Mr. Eabinowitz.

Q. Didn’t  you consider yourselves owners of
that car in January, 1915?

Mr. Blackman: I  object; he has answered
that; no use repeating it.

The Court: I  will allow the question; he ¿o 
has answered it already, but go ahead.

A . Yes.
Q. Now, when did you transfer title to that car 

to Mr. Eabinowitz? A . The car was billed to him 
in June, I  think that’s when it was entered on our 
books.

Q. Now, in June, 1915, then you transferred 
possession and title to that car to Mr. Eabinowitz, 
didn’t you?

Objected to as a conclusion. 30
The Court: I  don’t  think so.
M r. Blackman: He has testified when the 

bill of sale was made, testified under what 
circumstances it was turned over to him.

The Court: I  haven’t heard of any bill 
of sale for the car.

M r. Blackman: H e said it  was billed to 
him in Ju n e ; he has testified to the whole 
circumstance.
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The Court : A ll right ; he has testified that 
it was billed to him in June.

Q. Now, as a matter of fact, Mr. Van Horne, the 
Van Horne Company made application to the De-
partment of Motor Vehicles for the purpose of 

j q  obtaining a license on that car in January and 
described themselves as owner, didn’t you? A . 
We did.

Q. I  now show you this application, the Depart-
ment of Motor Vehicles, and ask if  that’s not the 
application filed by your company? A . That’s a 
copy of it.

Q. And th at’s the very car, sir, upon which suit 
is now being brought under this policy ? A . I  sup-
pose so.

2q  Q. That’s car No. 602,486? A . Yes.
Q. That application is dated Jan uary 2, 1915 ? 

A . It was.
Q. Now, were .you acting as insurance agents 

also for the Vulcan Hire Insurance Company? A . 
Yes, sir.

Q. You were their resident agents here in Tren-
ton? A . The Van Horne Company, yes.

Q. And ¡you insured this particular car in the 
Vulcan Insurance Company of which you were 

3q  the agent? A . The Van Horne Company did, yes.
Q. You insured this car at the request and up-

on the application of Mr. Rabinowitz, I  -assume? 
A. Yes.

Q. Is  that correct? A . I  think that is so.
Q. And your company filed this application 

with the Vulcan Fire Insurance Company.
Objected to as not proper cross-exami-

nation.
40 A . I  cannot recognize—
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Mr. Blackman: I  want it understood he 
is not my witness.

A . I  cannot recognize the application because I  
don’t handle the applications; we have an insur-
ance collector that receives applications of in-
surance. 10

Q. That’s your form of application? A . I t  is 
our form, yes.

Q. I t  is your form, yes, that you furnish us. 
This is your rubber stamp that you use? A . Yes.

Q, This is the usual application you made to 
the Vulcan Insurance Company for insurance?
A. This is the usual one.

The Court: W hat’s the date?
Mr. Herchenstein: June 25, 1915.

Q. And you issued the policy on the very day 20 
this application was made to you? A . That I  
don’t know; that was the next day or two, I  sup-
pose.

Q. You are familiar with all the transactions 
relative to this particular car, aren’t you, about 
this car and the theft and the report to the com-
pany and claim for loss? A . I  cannot say I  know 
all about it; ask me any particular thing; I  will 
try and tell you, sir.

Q. Were you notified that this car was stolen? 30 
A . Yes, the office was notified.

Q. The office was notified by whom? A . B y Mr. 
Rabinowitz that the car was stolen and in turn 
we instructed him to tell the police.,

Q. And did you report it to the Vulcan? A . Re-
ported it to the Vulcan.

Q. You are sure about that, sir? A . Yes.
Q. How did you report it ? A . By m ail; I  don’t 40
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know| I  did not; guess the insurance collector 
did.

Q. And do you know whether there was corres-
pondence with the Vulcan Fire Insurance Com-
pany relative to this loss? A . Yes, considerable 

j q  correspondence.
Mr. Blackman: My objection goes to all 

this line of examination.
Q. I  now show you letter dated September 15, 

1915, from the Van Horne Company and ask you 
if this is your letter, without reading it, sir. A . 
Without reading it?

Q. Yes. Is that your stationery? A . Yes, that’s 
our stationery.

Q. That’s your letter sent to the Vulcan? A . 
2q  It is our letter head.

Q. Is this your letter? A . I  don’t know; you 
don’t want me to read it?

Q. You can’t identify it? A . No, I  can’t iden-
tify it.

Q. A ll right; read it. A . This is undoubtedly in 
reply to letter of yours and undoubtedly written 
by one of the clerks of the office, not dictated—

Offered for identification.
Objected to.

30 The Court: It will be marked for identi-
fication.

Letter marked Exhibit D-4 for identifi-
cation.

Q. Now, this letter from Van Horne Company, 
to refresh your recollection reads as follows: 
(Reads) A . I  have never seen that letter and 
never seen the contents of it before; that letter 

40 was never dictated or read by me.

4
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Q. Yon now admit, sir, this is the letter of your 
company in response to letter—

Mr. Blackman: He said it was their let-
ter head, that’s all he said.

Q. W ell, will you deny this letter was sent by 
your company 1 A . I  won’t deny it, won’t admit 
i t ; I  have never seen it before.

Q. A ll right, sir. A . Any letters I  dictate you 
will find my initials down in the corner.

Q. Now, if  I  should say to you, sir, that your 
company wrote to us under date of September 
15 as follows that this car, the car in question, 
was purchased in June, 1915, from Brock’s Gar-
age, agents for the Ford Company; “ W e are per-
sonally acquainted with the asjsured as he is one 
of our salesman and the line was direct— ”

Mr. Blackman: I  object.
Q. —which I  assume means the policy—

Mr. Blackman: I  object to the question 
being asked.

Mr. Hershenstein: I  haven’t finished the 
question.

Q. Would you say that your company was 
wrong in giving us this information? A . I  would 
say—

Mr. Blackman: Don’t answer.
A . I  don’t mind answering that.

Mr. Blackman: I  object that this isn’t a 
proper question, first on cross-examina-
tion ; if  it is direct-examination it certainly 
isn’t proper.

The Court: It isn ’t direct-examination. 
, Mr. Blackman: It must be direct.

The Court: It  isn’t direct-examination. 
Mr. Blackman: This isn’t proper cross-
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J .  Ohauncey Van Horne—Cross

examination; these people have got to ac-
cept Mr. Van Home as their own witness 
and if he is their own witness it is direct- 
examination.

The Court: I  will allow the question.
j q  Exception noted for plaintiff.

A . I  think I  can recall it, yes, I  say the company 
is wrong and that you know through your inves-
tigators that that question is wrong, because you 
have seen the bill of sale from Brock ; you know 
what day it was bought and everything else about 
it.

Q. You say this information in this letter if 
such letter was sent to us, is incorrect? A . That 
that little statement in there is incorrect, yes.

20 Q. Do you know of any other accident which 
occurred to this car besides the accident which 
Mr. Babinowitz testified to in June, 1915? A . Do 
I  know of any other?

Q. Yes. A . I  don’t know. I  don’t know that 
that accident happened in June.

Q. Well, when did you say this accident hap-
pened? A . I  am not saying when but you ought to 
know; you have been furnished with all that in-
formation.

30 Q. You are testifying.
The Court: Then you do not know?
The Witness : I  do not know.
Q. W ill you tell us whether or not you know 

the date of any accident which occurred upon 
this car? A . Definite dates I  do not know.

Q. A ll right; approximate dates, sir. A . No, I  
won’t say approximate dates because I  don’t 
know.

40 Q. W ill you tell qs whether you know whether
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J .  Chauncey Van Horne—Cross

one or more accidents occurred to that car? A . I  
do not know.

Q. You do not know? A . I  do not recall; I  do 
not know, that’s right.

Q. Can you tell us the month in which any ac-
cident took place upon this car? A . No.

Q. I  now show you this tally slip and ask you 
if  this is upon your stationery? A . It  is.

Q. W ill you look that through carefully; is this 
a tally for repairs which your company sent to 
us? A . That’s I  don’t know; I  suppose it has been 
sent to you unless one of your men got it from 
the office, bookkeeper or something else, I  don’t 
know.

Slip offered for identification.
Mr. Blackman: Objected to on the same 

ground as the other; has nothing to do 
with this case.

Received and marked for identification, 
Exhibit D-5.

Q. Now, these papers purport to be bills dated 
May 8, 1915 sent by your company to the Vulcan 
Fire Insurance Company and the repairs—

Q. For what purpose? A . For repairs charged 
against the Van Home Company and I  ask you 
by looking at this paper, whether it will refresh 
your recollection as to when the date of this ac-
cident occurred. A . I  don’t know, the date of the 
accident; we get a bill that long almost every 
month in the summer from Brocks, wash and pol-
ish and all that kind of stuff.

Q. Referring to these papers, sir, and the date 
upon this statement could you tell us whether 
your memory is refreshed as to the date of this 
particular accident? A . I  can tell you this if you
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Argument

will find out the date of Mr. Rabino witz’s license 
it was shortly after that he made his trip.

Q. A ll right ; when was Mr. Rabinowitz’ license 
obtained? A . I  don’t know that.

Q. You don’t know that? A . I f  you want me to 
2 q fix it I  can tell you it was shortly after that he 

went down him.
Q. What is your name, sir? A . J .  Chaunoey 

Van Horne.
Q. And where is the proof of loss? (Paper pro-

duced) Are you a notory public of New Jersey? 
A. I  am a notary public of New Jersey.

Q. And you took this affidavit for Mr. Rabino-
witz upon this proof of loss? A . Yes.

Q. That’s all.
2q  B y the Court: Q. You say you were the resi-

dent agent of the Vulcan Insurance Company? 
A . Yes, sir.

Plaintiff rests.

Mr. Hershenstein: Now, if  your Honor 
please, I  move for a non suit upon these 
grounds: first, it has been proven that this 
car was purchased by the Van Horne Com- 

3Q pany some time in January, 1915; they
purchased the car as owners and made ap-
plication from their own testimony to the 
Motor Vehicle Department that this car in 
question was owned by them and upon their 
application which is marked in evidence, 
and upon their own testimony, this license 
was procured and granted to the Van 
Horne Company as owners of this car. The 

40 testimony further shows that Mr. Rabin-
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Argument

owitz says that an accident happened up-
on this car prior, he says, to June, 1915. 
This policy of insurance was obtained 
June 25th so by no stretch of the imagin- 
nation—

The Court: My recollection is Rabino- 
witz said it was in June and he wouldn’t 
say anything further.

Mr. Hershenstein: That’s my recollect-
ion, if  your Honor please. I  tried to get 
him down to dates but he was very indef-
inite. He said this car was in an accident 
some time before the middle of June, 1915.

Now, Mr. Van Horne, who knows about 
these transactions, knows about the pur-
chasing of the car and its sale, identifies 
the statement blanks of the Van Horne 
Company, which show that repairs were 
made upon that car in May, 1915, and Mr. 
¡Van Hom e further testifies that title to 
that car did not pass to Mr. Rabinowitz 
until June, 1915. Now, if  your Honor 
please, it shows that Mr. Rabinowitz never 
owned this car until June, 1915; that the 
very testimony shows that the Van Horne 
Company purchased and owned this car in 
January and yet knowing these facts, and 
Mr. Rabinowitz testified that he rode in 
the car often, was in the car before he pur-
chased it, in his application and proof of 
loss, he swears that this car is a new car.

Now, if  your Honor please, thé decisions 
both in our state and other jurisdictions, 
are quite unanimous upon this point, that 
a representation made by an applicant for
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Argument

insurance, if  it be material, is such a rep-
resentation which if untrue, whether the 
applicant knew it to be untrue or not, vit-
iates the policy and we have a very case 
in point if  your Honor please, where the 

j q  New York Courts have decided that where
an applicant says that he insures a 1907 
model and it turns out that the car was a 
1906 model that the policy is void, because 
the risk of an old machine is not the same 
as a new car.

Now, in this case if  you Honor please, 
the testimony shows the plaintiff in this 
case was not the owner of this car, the or-
iginal owner of a new car that he purchas- 

20 ed, but a second hand car; that he purchas-
ed a car which has been used which he him-
self has used repeatedly and which the 
Van Horne people from whom he did pur-
chase it made the application for a li-
cense in January as owners and obtained 
the license upon their application and 
the Van Horne people themselves tes-
tified that title to this car never 
passed until June, 1915. It  is therefore a 

30 representation which is material, if your
Honor please, a representation which goes 
to the making of this policy of insurance 
and a representation upon which we had a 
right to rely and upon discovery that this 
car was not a new car, the policy cannot be 
effective.

Now, as a matter of fact, if  your Honor 
please, insurance companies will not take 
a theft risk on an old car and without go-40
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A r g u m e nt

i n g t o t h e m oti v e of t h e s e p e o pl e at all — I 
d o n’t w a nt t o i m p ut e a n y di s h o n e st y at 
all, u p o n t h e f a ct s p r o d u c e d b ef o r e y o u r 
H o n o r, w e a r e e ntitl e d t o a n o n s uit.

T h e C o u rt: Y o u d o n’t cl ai m t h e r e w a s 
a n y mi s r e p r e s e nt ati o n w hi c h w a s n ot 
k n o w n t o y o u r a g e nt h e r e d o y o u 1?

M r. H e r s h e n st ei n: W e cl ai m, if y o u r 
H o n o r pl e a s e, t h at t hi s a g e nt w a s a cti n g 
f o r M r. R a bi n o wit z; t h e a p pli c ati o n w a s 
m a d e t o hi m; M r. V a n H o m e s o t e stifi e s, 
w a s m a d e t o hi m at t h e i n st a n c e of M r. 
R a bi n o wit z a n d at hi s r e q u e st t hi s 
p oli c y w a s i s s u e d; it j u st h a p p e n s y o u r 
H o n o r, t h at t h e s e p e o pl e w e r e al s o a g e nt s 

of o u r c o m p a n y. 2 0

T h e C o u r t: H e w a s y o u r r e si d e nt a g e nt 
h e r e t h o u g h.

M r. H e r s h e n st ei n: Y e s, si r, b ut t h e p ol-
i c y of i n s u r a n c e it s elf s a y s, r ef e r ri n g t o 
li n e 6, ‘ 1 T h e e nti r e p oli c y s h all b e v oi d if 
t h e i n s u r e d o r hi s a g e nt — o r  h i s  a g e n t s —  

h a s c o n c e al e d o r mi s- st at e d i n w riti n g o r 
ot h e r wi s e a n y m at e ri al f a c t. T h e p r o of i s 
t h at M r. V a n H o r n e w a s hi s a g e nt f o r t hi s 
p a rti c ul a r p oli c y a n d if h e h a s mi s- st at e d 3 0  

t h e f a ct s t o M r. V a n H o r n e a n d h e mi s-
st at e s t h e f a c t t o u s, t h e p oli c y i s v oi d a n d 
t h e i n s u r e d i s b o u n d b y r e p r e s e nt ati o n s h e 
m a d e t h r o u g h t h e a g e nt w h o w a s hi s a g e nt 
f o r t h e w riti n g of t hi s p oli c y.

T h e C o u r t: H e w a s y o u r r e si d e nt a g e nt 
t h o u g h.

M r. H e r s h e n st ei n: Y e s, si r. 4 0
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Isidor Kahn—Direct

The Court: I  will hear the defense in 
this case and grant you an exception.

Exception noted for defendant, to re-
fusal of the Court to grant a nonsuit.

10

IS ID O R  K A H N , called and sworn on behalf 
of the defendant, testified as follows:

Direct-examination by Mr. Hershenstein:
Q. Mr. Kahn, you are the president of the Vul-

can Fire Insurance Company1? A . Yes, sir.
Q. And are familiar with the insurance busi-

ness, I  take it? A . Yes, sir.
20 Q* Does your company insure theft risks on 

second hand cars? A . No, sir.
Q. In this particular instance, if  the applica-

tion was handed to your company for a risk upon 
a second hand car, M r. Rabinowitz being the ap-
plicant, would your company accept the risk? A . 
No.

Q. W ill you state to the Court why your insur-
ance company does not accept the theft risk on 
second hand cars? A . In consequence of the val- 

30 ues—the depreciation of the same and the desire 
on the part of an assured to foist upon an in-
surance company a possible loss of the car.

Q. So in no event do you insure second hand 
cars against theft? A . No, sir, for that reason, no. 
We only insure new cars and inform all our 
agents to that effect.

Q. I  show you a letter dated September 15, and 
ask whether your company ever received this let- 

40 ter from the Van Horne Company?
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Isidor Kahn—Direct

Mr. Blackman: I  object to the form of 
the question where it came from; you can 
ask whether he received the letter.

The Court: Yes, I  think so.
A . Yes, sir.

The Court: From whom did he get the 
letter?

Mr. Blackman: I  object, he cannot tell.
A . From the Van Horne Company.
Q. And what’s the date of that letter? A . Sep-

tember 15.
Letter offered in evidence.
Objected to.
The Court: Why do you object?
Mr. Blackman: Why, how is it to bind 

us, Mr. Rabinowitz, even if it did come 
from the Van Horne Company which is 
not proven here; that cannot bind Mr. R a-
binowitz.

Letter admitted.
Received and marked Exhibit D-4.
Exception noted for plaintiff.

Q, Now, Mr. Kahn, to make it a little more em-
phatic, is this the stamp of your company? A . 
Yes, September 17.

Letter read by counsel.
Mr. Blackman: I  object to that letter on 

another ground that Mr. Van Horne who 
was on the stand, testified he had nothing 
to do with it.

The Court: He has already testified to 
that.

Q. Is this the application, Mr. Kahn, that your 
company received from the Van Hom e Company 
for this insurance 1 A . Yes, sir.
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Isidor Kahn—Direct

Q. This application described the car as new? 
A . Yes, sir.

Q. It  was upon this application that the insur-
ance was issued? A . Passed—accepted; it had 
been issued when this application was received; 

j q  the policy had been issued; otherwise this report 
would presumably not have come in.

By the Court: Q. I  think that application was 
written out in the Van Home office wasn’t it; I  
think Mr. Eabinowitz testified to that? A . Yes.

Q. Filled out in the Van Horne office? A . Thats 
correct.

Application offered in evidence and 
marked Exhibit D-3.

Q. Now pursuant to a notice of loss in this 
20 case, was this proof of loss served upon your 

company? A . We received it yes, sir, by mail.
Q. And in this proof of loss is the oar described 

as new or old? A . The car is described as a new 
car.

Mr. Hershenstein: I  now offer in evi-
dence if  your Honor please, circular iden-
tified by Mr. Eabinowitz as being a circu-
lar of the police department which reads 
as follows (Eeads)

30 Objected to.
Mr. Hershenstein: The purpose if  your 

Honor please, is to show the circular 
states the ownership of this car as the 
Van Horne Company.

Mr. Blackman: I f  your Honor please, 
you cannot connect Mr. Eabinowitz with a 
circular sent around by the police depart- 

40 ment; what’s he got to do with the police
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Isidor Kahn—Direct

department \ he didn ’t tell them to send it 
that way.

The Court: Who made the report to the 
police?

Mr. Hershenstein: Mr. Rabinowitz; it is
so testified. 10

The Court: I  will admit it for what it is
worth.

Exception noted for plaintiff.
Received and given same number as 

marked for identification.
Q. Was this circular attached to this letter I  

show you, which your company received? A . Yes.
Q. And was this letter received by your com-

pany? A . Yes.
Q. This letter dated September 25, 1915, Vul- 20 

can Insurance Company reads as follows: 
(Reads)

The Court: Mentions no name in the let-
ter as ownership?

The Witness: No, sir.
Offered in evidence, received and mark-

ed Exhibit D-7.
Q. I  now show you this carbon copy and ask 

vou whether this carbon copy was attached to 
letter of September 25th? A . I  couldn’t remem- 30 
ber now whether that was attached to the letter. .

Q. I  show you this letter, September 23, and 
ask you whether this copy was attached to letter 
of September 23, 1915? A . Yes, sir, I  remember 
it very distinctly. I  attend to loss matters more 
particularly in the office.

Mr. Hershenstein: I  offer, if your Hon-
or please, this letter in evidence and copy

i - i  40attached.
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Isidor Kahn—Cross

Mr. Blackman: I  want to object to all 
these letters.

The Court: Is it a letter from the Van 
Horne Company?

The Witness : Yes, sir.
2o The Court: A ll right, I  will admit it.

Mr. Blackman: Purports to . come from 
there in that their name appears; no proof 
that it came from them.

Counsel reads letter.
Mr. Hershenstein: This is carbon copy 

of letter sent to the Chief of Police.
The Court: It mentions Rabinowitz loss.
Mr. Hershenstein: Y e s ; it says Re  Ra- 

binowitz loss, if  your Honor please, all 
20 these letters have the same caption, Re

Rabinowitz loss.
The Court: Hoes the last letter you read 

purport to come from the Van Horne Com-
pany?

Mr. Hershenstein: Yes addressed to the 
Police Department.

The Court: This is a copy of letter sent 
to the police department of this city, which 
copy was received by the Vulcan Insurance 

30 Company?
Mr. Hershenstein: Exactly right, sir.

C R O S S -E X A M IN A T IO N  by Mr. Blackman:
Q. Mr. Kahn, what connection have you with 

the Vulcan Insurance Company? A . I  am presi-
dent of it.

Q. Do you take an active part in investigating 
the losses of your company? A . I  direct the mat- 

40 ter of investigating losses.
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Isidor Kahn—Cross

Q. Yon did in this particular case? A . Yes, sir.
Q. Did you authorize the Van Horne Company 

to advertise the loss in the Trenton Times? A . 
Yes.

Q. Did you— A . I  also paid the bill.
Q. And did you also authorize Mr. Van Horne 

to have the circulars printed by the police de-
partment—to have the police department print 
the bills? A . Yes, sir.

Q. And did you pay for those? A . W ell, no; 
Van Home paid for them.

Q. Have you reimbursed Mr. Van Horne for 
that? A . That I  couldn’t tell you.

Q. It was you intention to pay for them, was 
it? A . Yes, sir.

Q. Did you tell the Van Horne Company that 
you would stand good for the reward of $50 if 
the car was recovered? A . Yes, sir.

Q. And this correspondence, this that has been 
offered, has been in response to some corres-
pondence by you to him, has it not? A . Either 
correspondence or a visit by one of our represen-
tatives to Mr. Van Horne.

Q. W ell, these letters that have been offered 
were letters of the Van Horne Company, carry-
ing out what you authorized him to do, was it? 
A . Yes, sir.

By the Court: Q. Mr. Van Horne was your res-
ident agent here at the time wasn’t he? A . Well, 
he was an agent of the company.

Q. That is, the Van Horne Company was your 
agent was it not? A . Yes, sir.

Q. .Now, when these applications for insurance 
come in to the company, is there any inspection 
made by your company? A . O f the automobile, 
inspection of that, no.
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David Rabinowitz—Direct

Q. None at all; yon rely upon the agent, do 
you? A . Upon the representation of the agent.

Mr. Hershenstein: I  now, offer in evi-
dence, if  your Honor please, certified copy 
of the records of the State Board of Mo- 

j q  tor Vehicle Department of an application
by the Van Horne Company for a motor 
vehicle license upon car #602486 Ford 
Car.

MR. R A B IN O W IT Z  re-called:

Direct-examination by Mr. Hershenstein:
20 Q- Mr. Rabinowitz, when did you make appli-

cation to the State Motor Vehicle Department 
for a license upon your oar? A . I  got my license 
April 14—I made the application about six 
weeks, about four weeks ahead of time.

Q. When was it, what date as nearly as pos-
sible? A . Well, I  got my license April 14, I  made 
my application three weeks ahead of time or four 
weeks.

Q. That was the first application you ever filed 
30 with the Motor Vehicle Department? A . Yes.

Q. As owner of this car? A . Yes.
Q. Ju st one more question. Now* in the corres-

pondence relative to this loss, did you furnish 
Mr. Van Horne, or the Van Horne Company with 
information for the correspondence which they 
wrote? A . I  didn’t furnish anything to Mr. Van 
Horne; the girls have got to do that.

40 Q- What? A . I  didn’t furnish anything to Mr.
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David Babinowitz—Direct

Van Horne ; the girl takes care of insurance has 
to do that.

Q. Yes; and yon furnished it to the girl? A . 
No, I  didn’t furnish anything; she wrote it her-
self; I  didn’t tell her anything.

Q. Now, you don’t mean to tell this Court that 
without anything said by you or done by you, or 
information about this car, the Van' Horne Com-
pany had correspondence with the Vulcan Insur-
ance Company?

The Court: Don’t try to contradict your 
own witness.

Mr. Hershenstein : T want to see whether 
he understands my question.

A . I  never have anything to do with this cor-
respondence.
: Q. Well, who did you notify about this loss? 
A . I  come in this morning in the office about seven 
o ’clock and I  notify—

Q. Who? A . In the office .of Mr. Van Horne.
Q. You told the facts about the case? A . I  told 

him my car was lost.
Q. What else did you tell him? A . He asked me 

if I  been to the police station; I  said no; “ W ell”  
he says, “ Best thing for you to go down notify 
the Chief of Police.”

Q. Then you notified the Chief of Police? A . 
Yes.

Q. Did you tell Mr. Van Horne afterwards you 
notified the Chief of Police? A . Yes.

By the Court : Q. When you made this applica-
tion for insurance, did you give any information 
to this young lady or did she write out the thing 
herself? A . She wrote out the thing herself.
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J.C h au n ce y  Van Horne—Direct

Q. Did you give her no information whatever? 
A . No, I  just told her I  wanted to have fire and 
theft insurance on my machine; she takes care 
of that.

Q. Did she know this car ; do you know whether 
IQ she knew this car? A . I  couldn’t say that.

Defendant rests.

The Court : I  want to ask Mr. Van Horne 
one question.

M R. V A N  H O R N E , re-called:
20

B y the Court: Q. Mr. Van Horne, did you know 
of this application for insurance being made on 
this car? A . I  knew of it afterwards, Judge.

Q. How soon afterwards, that is before the 
theft ? A . Before. the theft, oh yes, yes, two or 
three months before the theft.

Mr. Blackman: We have nothing fur-
ther.

30 Argument of Counsel,

The Court: It is out of order, Mr. Kahn, 
but I  would like to ask ydu* just bhe ques-
tion; is Mr. Van Horne still your agent?

Mr. Kahn: Yes.

Judgment was entered for $400 damages, and
40 $23.68 costs.
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J u d g e’ s C e rtifi c at e

D ef e n d a n t’ s c o u n s el a s k s a n e x c e pti o n t o t h e 
fi n di n g of t h e j u d g e a s t o t h e l a w a n d t h e f a ct s 
a n d o bj e ct s t o hi s r e n d e ri n g j u d g m e nt i n f a v o r of 
t h e pl ai n tiff f o r t h e a b o v e a m o u nt.

S t e n o g r a p h e r’ s C e r t i f i c a t e

St at e of N e w J e r s e y, 1 
C o u nt y of H u d s o n.  / S S”

T h e r e s e C r o s s B e r g e n, b ei n g d ul y s w o r n a c-
c o r di n g t o l a w o n h e r o at h s a y s t h at t h e f o r e g o-
i n g i s a t r u e a n d c o r r e ct r e c o r d of t h e p r o c e e d-
i n g s h a d a n d t e sti m o n y t a k e n u p o n t h e t ri al of 
t h e m att e r h e r ei n b ef o r e m e nti o n e d, t o t h e b e st of 

h e r s kill a n d a bilit y.

T H E R E S E C R O S S B E R G E N,

S w o r n a n d s u b s c ri b e d t o b ef o r e 
m e at J e r s e y Cit y t hi s 1 0t h d a y 

of F e b r u a r y, 1 9 1 6.
H a r r y L a n e.

M a st e r i n C h a n c e r y of N e w J e r s e y.

J u d g e’ s C e r t i f i c a t e

I H e r e b y  C e r t i f y  t h e f o r e g oi n g t o b e a t r a e 
r e c o r d of t h e p r o c e e di n g s h a d b ef o r e m e, i n t h e 
Di st ri ct C o u rt of t h e Cit y of T r g nt o n, u p o n t h e

1 0

2 0

3 0

4 0
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D e ci si o n a n d Fi n di n g s
j

t ri al of t h e c a s e of D a vi d R a bi n o wit z, pl ai ntiff, 
a g ai n st t h e V ul c a n I n s u r a n c e C o m p a n y, d ef e n d-
a nt, o n W e d n e s d a y, J a n u a r y 2 6, 1 9 1 6.

D at e d F e b r u a r y 1 1, 1 9 1 6.

J O H N  A. M O N T G O M E R Y,

1 0 ' J u d g e.

D e ci si o n a n d F i n d i n g’ s

( F il e d  a s  of  F e b . 1 1, 1 9 1 6)

D I S T R I C T C O U R T O F T H E C I T Y O F 
T R E N T O N

D a v i d  R a b i n o w i t z , j

^  Pl ai n tiff, f
f Fi n di n g s of

v s * / F a c t a n d

V u l c a n  I n s u r a n c e  C o .,  V L a w.

D ef e n d a nt. )

F r o m t h e e vi d e n c e i n t h e a b o v e c a u s e, I h e r e b y 
fi n d:

( 1)  T h at t h e F o r d c a r w a s i n s u r e d b y t h e d e- 
3 0 f e n d a nt c o m p a n y, a n d it w a s a f a c t w h et h e r t h e 

c a r s h o ul d b e c o n si d e r e d a n e w o n e o r n ot. It 
h a d b e e n p u r c h a s e d b y J. C h a u n c e y V a n H o r n 
f o r t h e pl ai n tiff i n t hi s c a u s e, t h e c a r t o b e c o m e 
t h e p r o p e rt y of t h e pl ai n tiff a s s o o n a s p ai d f o r. 
V a n H o r n w a s al s o t h e a g e nt of t h e d ef e n d a nt 
c o m p a n y. S o m e t w o o r t h r e e m o nt h s aft e r t h e 
p u r c h a s e of t h e c a r, a n i n s u r a n c e p oli c y w a s 

4 0 t a k e n o ut b y t h e pl ai n tiff u p o n t h e c a r, t h e n hi s



4 7

R ef u s al t o Fi n d

p r o p e rt y, a n d i n hi s a p pli c ati o n f o r s u c h p oli c y, 
s ai d a p pli c ati o n b ei n g al s o fill e d o ut b y t h e V a n 
H o r n C o m p a n y, t h e pl ai n tiff st at e d t h at t h e c a r 

w a s a n e w o n e.
( 2) T h at t h e s ai d J . C h a u n c e y V a n H o r n, w h e n 

t h e p oli c y of i n s u r a n c e w a s a p pli e d f o r, h a d a s j q  
m u c h k n o wl e d g e of t h e f a ct s a s t h e pl ai n tiff hi m-

s elf.
( 3) W h et h e r t h e c a r w a s a n e w o n e o r n ot w a s 

o n e of f a ct.
( 4) T h at t h e r e w a s n o mi s r e p r e s e nt ati o n of 

t h e pl ai n tiff w hi c h w a s n ot k n o w n t o t h e a g e nt of 
t h e d ef e n d a nt c o m p a n y.

( 5) Pl ai n tiff i s, t h e r ef o r e, e ntitl e d t o j u d g -
m e nt u p o n t h e p oli c y of i n s u r a n c e.

J O H N  A. M O N T G O M E R Y,  2 0 
J u d g e of t h e Di st ri ct C o u rt.

R e f u s a l t o Fi n d

( Fil e d  a s  of  F e b.  1 1, 1 9 1 6 )

D I S T R I C T C O U R T O F T H E C I T Y O F 
T R E N T O N

J o h n A. M o nt g o m e r y, J u d g e
3 0

M a y 1 6t h, 1 9 1 6.

M e s s r s. H e r s h e n st ei n & Fi n n e rt y,
# 1 5 E x c h a n g e Pl a c e,

J e r s e y Cit y, N. J.

G e ntl e m e n :

I n  r e.  R a bi n o wit z v s. V ul c a n I n s. C o.
Y o u r f a v o r of M a y 1 1t h, r e c ei v e d a n d i n r e pl y 

1 b e g t o s a y t h at i n m y d e ci si o n I f o u n d it t o b e
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Refusal to Find

a question of fact whether the car was an old one 
or not.

You will probably agree with me when I  say 
that it is often a difficult matter to determine this 
point and it so occurred to me in this case. As 

10 to the knowledge of the company’s agent, that 
was simply a suggestion upon my part at the 
close of the case.

I  cannot change my findings so as to state, in 
my opinion, the car was an old one. I  think that 
was a question for a jury to decide.

Yours very truly,

JO H N  A . M O N TG O M ER Y.

Counsel objects to Court’s refusal to find 
20 whether or not the car was old.



-4 8 a

R u l e t o C e r t i f y F a c t

N E W  J E R S E Y  S U P R E M E C O U R T

D a v i d  R a b i n o w i t z ,

Pl ai n tiff- A p p ell e e, 
v s.

V u l c a n  I n s u r a n c e  C o m p a n y ,

D ef e n d a nt- A p p ell a nt.

1 0 a

T hi s m att e r c o mi n g o n t o b e h e a r d b ef o r e P a r t 
I I I of T h e S u p r e m e C o u rt, u p o n t h e a p p e al t a k e n 
f r o m t h e j u d g m e nt of t h e Di st ri ct C o u rt o f t h e 
Cit y of T r e nt o n, e nt e r e d i n f a v o r of t h e Pl ai n tiff.

A n d  W h e r e a s  it i s d e e m e d  n e c e s s a r y  f o r t h e 
p r o p e r  c o n si d e r ati o n  of t h e a b o v e  a p p e a l t h at t h e 
t ri al c o u rt  s h o ul d  fi n d a s  a  f a ct w h et h e r  o r  n ot  
t h e a ut o m o bil e  p u r c h a s e d  b y t h e pl ai ntif f w a s  n e w  
o r  ol d  at t h e ti m e h e  p u r c h a s e d  t h e s a m e.

2 0 a

I t  i s  o n t hi s 7t h d a y of J u n e, 1 9 1 6, O r d e r e d , t h at 
J o h n A. M o nt g o m e r y, E s q., t h e s ai d t ri al j u d g e d o 
fi n d a s a f a c t w h et h e r o r n ot t h e a ut o m o bil e i n 
q u e sti o n w a s ol d o r n e w w h e n p u r c h a s e d b y t h e 
pl ai n tiff a n d s u b mit hi s fi n di n g t o t h e S u p r e m e 
C o u rt. 3 0 a

C. G. G A R R I S O N,

P r e si di n g J u s ti c e P a r t I I I of t h e S u p r e m e C o u rt. 
R ul e all o w e d i n o p e n C o u rt.
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C e r ti fi c a ti o n o f F a c t

( Fil e d,  J u n e  7, 1 9 1 6 )

D I S T R I C T C O U R T O F T H E C I T Y O F T R E N -
T O N

2 0 k  D a v i d  R a b i n o w i t z ,

Pl ai n tiff, 
v s.

V u l c a n  I n s u r a n c e  C o m p a n y ,

D ef e n d a nt.

I n c o m pli a n c e wit h a n O r d e r of t h e S u p r e m e 
C o u rt of t h e St at e of N e w J e r s e y, i n r ef e r e n c e t o 
m y fi n di n g s i n t h e a b o v e st at e d c a u s e, a s t o w h et h-
e r t h e a ut o m o bil e i n s u r e d b y t h e d ef e n d a nt c o m* 

2 0 b P a n y a n d b el o n gi n g t o t h e pl ai n tiff, w a s a n ol d o r 
n e w c a r, I b e g t o s a y t h at t h e t e sti m o n y p r o-
d u c e d b ef o r e m e di s cl o s e s t h e f a ct t h at t h e a ut o-
m o bil e w a s p u r c h a s e d i n t h e m o nt h of J a n u a r y, 
o n e t h o u s a n d ni n e h u n d r e d a n d fift e e n, n ot b y t h e 
pl ai n tiff, b ut b y hi s e m pl o y e r, J. C h a u n c e y V a n 
H o r n,' V a n H o r n t e stif yi n g t h at t h e a ut o m o bil e 
w a s p u r c h a s e d b y hi m wit h t h e i nt e nti o n of hi s 
t u r ni n g it o v e r t o t h e pl ai n tiff, hi s e m pl o y e e, a s 
s o o n a s t h e l att e r s h o ul d e a r n s uffi ci e nt f u n d s t o 

3 0 b P a y t h e s a m e. I n t h e m o nt h of M a r c h f oll o wi n g, 
R a bi n o wit z, t h e pl ai n tiff, e a r n e d s u c h a m o u nt, a n d 
t h e a ut o m o bil e w a s t h e n t u r n e d o v e r t o hi m a c-
c o r di n g t o hi s o w n t e sti m o n y. O f - c o ur s e, f r o m 
t h e t e sti m o n y p r o d u c e d b ef o r e m e, t h e c a r w a s a n 
ol d o n e, it h a vi n g b e e n p u r c h a s e d f r o m t h e m a n u-
f a ct u r e r s b y V a n H o r n, a li c e n s e b ei n g i s s u e d i n 
hi s n a m e, a n d s u b s e q u e ntl y t h e titl e p a s s e d f r o m 
hi m t o t h e pl ai n tiff, at l e a st t w o m o nt h s aft e r t h e 
p u r c h a s e b y V a n H o r n.

J O H N  A. M O N T G O M E R Y, 
4 0 b J u d g e Di st ri ct C o u rt, T r e nt o n.
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i
T hi s  p oli c y  i s m a d e  a n d  a c c e pt e d  s u bj e ct  t o t h e f o r e g oi n g sti p ul a ti o n s  a n d  c o n diti o n s  a n d  to ( h e f oll o w i n g  sti p ul a ti o n s  a n d  c o n diti o n s  
p ri n t e d  o n  b a c k  h e r e of,  w hi c h  a r e  h e r e b y  s p e ci all y  r ef e r r e d  t o  a n d  m a d e  a p a rt  o f  t hi s  p oli c y,  t o g e t h e r  wit h  s u c h  o t h e r  p r o vi si o n s,  a g r e e-
m e n t s  o r  c o n diti o n s  a s  m a y  b e  e n d o r s e d  h e r e o n  o r  a d d e d  h e r e t o,  a n d  n o offi c e r,  a g e n t  o r  ot h e r  r e p r e s e nt ati v e  o f  t hi s  c o m p a n y , s h all  h a v e  
p o w e r  t o  w ai v e  a n y  p r o vi si o n  o r  c o n diti o n  o f  t hi s  p oli c y  e x c e p t  s u c h  a s b y  t h e t e r m s  o f  t hi s  p oli c y  m a y  b e  t h e  s u bj e ct  o f  a g r e e m e nt  e n-
d o r s e d  h e r e o n  o r  a d d e d  h e r e t o,  a n d  a s  t o s u c h  p r o vi si o n s  a n d  c o n diti o n s  n o offi c e r,  a g e n t  q r  r e p r e s e nt ati v e  s h all  h a v e  s u c h p o w e r  o r  b e  
d e e m e d  o r  h el d  t o h a v e  w ai v e d  s u c h  p r o vi si o n s  o r  c o n diti o n s  u nl e s s  s u c h  w ai v e r,  i f  a n y,  s h a ll b e w ritt e n  u p o n  o r  att a c h e d  h e r et o , n o r  s h all  
a n y  p ri vil e g e  o r  p e r mi s si o n  aff e c ti n g  t h e  i n s u r a n c e u n d e r  t hi s  p oli c y  e xi s t  o r  b e  cl ai m e d  b y  t h e  i n s u r e d u nl e s s  s o  w ritt e n  o r  att a c h e d.

N O T E :  “ A ut o m o bil e ”  w h e r e v e r a p p e a ri n g  h e r ei n ,' s h all b e  r e a d  “ A u t o m o bil e s; ”  “ B o d y ”  s h a ll b e  r e a d " B o di e s, ”  a n d  si n g ul a r  v e r b s  s h a ll b e  r e a d  a s  pl u r al  
w h e r e m o r e  t h a n o n e a ut o m o bil e i s c o v e r e d  b y t hi s p oli c y.

l u  H x t o B U  I f y m o t  t hi s  C o m p a n y  h a s  e x e c u t e d  a n d  att e st e d  t h e s e p r e s e nt s  ; b u t  t hi s  p oli c y  s h all  n o t  b e v ali d  u nl e s s  c o u n t e r-
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1 T h e  p r o p e r t y  h e r e b y  i n s u r e d i s v al u e d  a t  t h e  s u m  i n s u r e d.
2 T h e  i n t e r e st o f  t h e  i n s u r e d i n t hi s  p oli c y,  o r  a n y  p a rt  t h e r e of,  o r  i n t h e p r o p e rt y  i n s u r e d, o r  a n y  p a rt  t h e r e of,  i s n o t  a s si g n a bl e,
3  u nl e s s  b y  c o n s e n t  o f  t hi s  C o m p a n y  m a nif e s t e d  i n w riti n g,  a n d  i n c a s e o f  t r a n sf e r  o r  t e r mi n ati o n  o f  a n y  s u c h  i n t e r e st o f  t h e i n s u r e d,
4 o r  a n y  c h a n g e  o f  t h e  n at u r e  o f  t h e  i n s u r a bl e i n t e r e st o f  t h e  i n s u r e d i n t h e  p r o p e rt y  af o r e s ai d,  eit h e r b y  s al e  o r  ot h e r wi s e , wit h o u t  s u c h
5  c o n s e nt,  t hi s  p oli c y  s h all  f r o m  t h e n c ef o r t h  b e  v oi d  a n d  o f  n o eff e ct.
6 T h i s  e nti r e  p oli c y  s h all  b e  v oi d  i f  t h e  i n s u r e d o r  hi s  a g e n t  h a s  c o n c e al e d  o r  mi s st at e d , i n w riti n g  o r  ot h e r wi s e,  a n y  m at e ri a l f a c t
7  o r  ci r c u m s t a n c e,  c o n c e r ni n g  t hi s  i n s u r a n c e o r  t h e s u bj e c t  t h e r e o f; o r  i f  t h e  i n t e r e st o f  t h e  i n s u r e d b e  ot h e r  t h a n  u n c o n diti o n a l a n d  s ol e
8  o w n e r s hi p,  o r  i f  t h e  s u bj e c t  o f  t hi s  i n s u r a n c e b e  o r  b e c o m e  e n c u m b e r e d  b y  a n y  li e n o r  m o r t g a g e,  o r  i n c a s e  o f  a n y  f r a u d  o r  f al s e
9  s w e a ri n g  b y  t h e  i n s u r e d t o u c hi n g  a n y  m att e r  r el a ti n g  t o  t hi s  i n s u r a n c e o r  t h e  s u bj e c t  t h e r e of,  w h e t h e r  b ef o r e  o r  af t e r  t h e  l o s s o r

1 0  d a m a g e.
1 1  I n  t h e  e v e n t  o f  l o s s u n d e r  t hi s  p oli c y,  t hi s  c o m p a n y  s h all  b e  li a bl e o nl y  fo r  t h e  a c t u al  c o s t  o f  r e p ai ri n g  o r,  if  n e c e s s a r y , r e pl a ci n g
1 2  t h e  p a rt s  d a m a g e d  o r  d e st r o y e d . I t  s h all  b e o p ti o n al,  h o w e v e r,  wit h  t hi s  c o m p a n y  t o  t a k e all,  o r  a n y  p a rt,  o f  t h e  a rti cl e s  a t  t h e  a s-
1 3  c e rt ai n e d  o r  a p p r ai s e d  v al u e,  a n d  al s o  t o r e p ai r , r e b uil d , o r  r e pl a c e  t h e  p r o p e rt y  l o st o r  d a m a g e d  wit h  ot h e r  o f  li k e ki n d  a n d  q u alit y
1 4  wit hi n  a  r e a s o n a bl e  ti m e, o n  gi vi n g  n oti c e , wit hi n  t hi r t y  d a y s  af t e r  t h e  r e c ei p t o f  t h e  p r o of  h e r ei n  r e q ui r e d , o f  it s i n t e n ti o n s o t o  d o;
1 5  b u t  t h e r e  c a n  b e n o  a b a n d o n m e nt  to t hi s  c o m p a n y  o f  t h e  p r o p e r t y  d e s c ri b e d . _
1 6  I n  t h e  e v e nt  o f  l o s s o r  d a m a g e  t o  s ai d  a u t o m o bil e , w h e t h e r  c o v e r e d  b y  t hi s  p oli c y  o r  n ot , t h e  f u r t h e r li a bilit y o f  t hi s  c o m p a n y
1 7  u n d e r  t hi s  p oli c y  s h all  b e  r e d u c e d  b y  t h e  a m o u n t  o f  s u c h  l o s s o r  d a m a g e  u n til  r e p ai r s  h a v e  b e e n c o m pl e t e d , b u t  s h all  t h e n  a tt a c h  f o r
1 8  t h e  f u ll a m o u n t  a s  o ri gi n all y  w rit t e n,  wit h o u t  a d diti o n a l p r e mi u m.
1 9  T h e  a c t s  o f  t h e  i n s u r e d o r  t hi s  c o m p a n y,  o r  t h ei r  a g e n t s,  i n r e c o v e ri n g,  s a vi n g  a n d  p r e s e r vi n g  t h e  p r o p e rt y  d e s c ri b e d  h e r ei n , i n
2 0  c a s e  o f  di s a st e r,  s h all  n o t  b e  c o n si d e r e d  a  w ai v e r  o r  a n  a c c e pt a n c e  o f  a n  a b a n d o n m e n t , n o r  a s affi r mi n g  o r  d e n yi n g  a n y  li a bilit y u n d e r
2 1  t hi s  p oli c y;  b ut  s u c h  a c t s  s h all  b e c o n si d e r e d  a s  d o n e  f o r  t h e  b e n efit o f  all  c o n c e r n e d  a n d  wit h o u t  p r ej u di c e  t o  t h e  ri g h t s  o f  eit h e r
2 2 p a r t y,  a n a  all  r e a s o n a bl e  e x p e n s e s  t h u s  i n c u r r e d s h all  c o n stit ut e  a  cl ai m  u n d e r  t hi s  p oli c y.
2 3  I n  t h e  e v e nt  o f  l o s s o r  d a m a g e  t h e  i n s u r e d s h all  f o r t h wit h  gi v e  n oti c e  t h e r e of  m  w riti n g  t o  t hi s  c o m p a n y  o r  it s a u t h o ri z e d  a g e n t
2 4 n e a r e st  t o  t h e pl a c e  o f  l o s s, a n d  p r ot e ct  t h e  p r o p e r t y  f r o m  f u r t h e r d a m a g e;  a n d  wit hi n  si x t y  d a y s  t h e r e aft e r, u nl e s s  s u c h  ti m e i s e x -
2 5  t e n d e d  i u w riti n g  b y  t hi s  c o m p a n y,  s h all  r e n d e r  a  st at e m e nt  t o  t hi s  c o m p a n y,  si g n e d  a n d  s w o r n  t o  b y  s ai d  i n s u r e d, s t a ti n g  t h e k n o wl e d g e
2 6 a n d  b eli ef  o f  t h e  i n s u r e d a s  t o t h e  ti m e a n d  o ri gi n  o f  t h e  l o s s o r  d a m a g e;  t h e  i n t e r e st o f  t h e  i n s u r e d a n d  o f  all  ot h e r s  i n t h e  p r o p-
2 7 e rt y,  all  i n c u m b r a n c e s t h e r e o n; t h e  c a s h  v al u e  t h e r e o f ; t h e  a m o u n t  o f  l o s s o r  d a m a g e;  all  o t h e r  i n s u r a n c e, w h e t h e r  v ali d  o r  n o t,  di r e ct
2 8 o r  i n di r e c t, c o v e ri n g  t h e p r o p e r t y  d e s c ri b e d  h e r ei n  w hi c h  w o ul d  a t t a c h  i f  t hi s  i n s u r a n c e h a d  n o t  b e e n eff e ct e d,  a n d  a  c o p y  o f  all  t h e d e-
2 9 s c ri pti o n s  a n d  s c h e d ul e s  i n all  p oli ci e s;  a n y  c h a n g e s  i n t h e  titl e  o r  p o s s e s si o n  o f  s ai d  p r o p e rt y  si n c e  t h e  i s s ui n g o f  t hi s  p oli c y;  a n d  t h e  i n-
3 0 s u r e d,  a s  of t e n  a s  r e q ui r e d , s h all  e x hi bit  t o  a n y  p e r s o n  d e si g n at e d  by  t hi s  c o m p a n y  all  t h a t  r e m ai n s  o f  a n y  p r o p e rt y  h e r ei n  d e s c ri b e d , a n d
3 1  s u b mit  t o  e x a mi n a ti o n s  u n d e r  o a t h  b y  a n y  p e r s o n  n a m e d  b y  t hi s  c o m p a n y,  a n d  s u b s c ri b e  t h e  s a m e;  a n d  j a s of t e n  a s r e q ui r e d , s h all  p r o-
3 2  d u c e  f o r  e x a mi n a ti o n  all  b o o k s  o f  a c c o u n t,  bill s , i n v oi c e s, a n d  o t h e r  v o u c h e r s,  o r  c e rtifi e d  c o pi e s t h e r e of  i f  o ri gi n al s  b e  l o st, a t  s u c h  r e a-
3 3  s o n a bl e  pl a c e  a s m a y  b e d e si g n at e d  b y  t hi s  c o m p a n y  o r  it s r e p r e s e nt ati v e , a n d  s h all  p e r mit  e xt r a ct s ^  a n d  c o pi e s  t h e r e of  t o  b e m a d e.
3 4  I n  t h e  e v e nt  o f  di s a g r e e m e n t  a s  t o  t h e  a m o u n t  o f  l o s s o r  d a m a g e  t h e  s a m e s h all , a s  a b o v e  p r o vi d e d,  b e  a s c e rt ai n e d  b y  t w o  c o m p et e nt
3 5  a n d  di si n t e r e st e d  a p p r ai s e r s , t h e  i n s u r e d a n d  t hi s  c o m p a n y  e a c h  s el e c ti n g  o n e , a n d  t h e  t w o  s o c h o s e n  s h all  fi r st s el e c t a  c o m p et e nt  a n d
3 6 di si n t e r e st e d  u m pi r e;  t h e  a p p r ai s e r s  t o g e t h e r  s h all  t h e n  e sti m at e  a n d  a p p r ai s e  t h e  l o s s, s t a ti n g  s e p a r at el y  s o u n d  v al u e  a n d  d a m a g e,  a n d,
3 7  f aili n g  t o  a g r e e,  s h all  s u b mit  t h ei r  diff e r e n c e s  t o  t h e  u m pi r e;  a n d  t h e  a w a r d  i n w riti n g  o f  a n y  t w o  s h all  d et e r mi n e  t h e  a m o u nt  o f  s u c h
3 8  l o s s; t h e  p a rti e s  t h e r et o s h all  p a y  t h e  a p p r ai s e r r e s p e cti v el y  s el e c t e d  b y  t h e m  a n d  s h all  b e a r e q u all y  t h e  e x p e n s e s  o f  t h e  a p p r ai s a l a n d
3 9  u m pi r e.
4 0  T hi s  c o m p a n y  s h all  n o t  b e  h el d  t o  h a v e  w ai v e d  a n y  p r o vi si o n  o r  c o n diti o n  o f  t hi s  p oli c y  o r  a n y  f o rf ei t u r e  t h e r e of  b y  a n y  r e q ui r e-  
4!  m e n t,  a c t,  o r  p r o c e e di n g  o n  it s p a r t  r el a ti n g  t o  t h e  a p p r ai s a l o r  t o  a n y  e x a mi n a ti o n  h e r ei n  p r o vi d e d  f o r ; a n d  t h e  l o s s s h all  n o t  b e c o m e
4 2 p a y a bl e  u n til  si x t y  d a y s  af t e r  t h e n oti c e,  a s c e rt ai n m e n t,  e sti m at e , a n d  s a ti sf a c t o r y  p r o of  o f  t h e  l o s s h e r ei n  r e q ui r e d  h a v e  b e e n r e c ei v e d
4 3  b y  t hi s  c o m p a n y,  i n cl u di n g a n  a w a r d  b y  a p p r ai s e r s  w h e n  a p p r ai s a l h a s  b e e n r e q ui r e d.
4 4 T h e  ri g h t  o f  t h e i n s u r e d t o r e c o v e r  u n d e r  t hi s  p oli c y  s h all  n o t  b e p r ej u di c e d  b y  a n y  r el e a s e  f r o m  li a bilit y w hi c h  m a y  h a v e  b e e n
4 5  gi v e n  t o a n y  r ail r o a d  o r  ot h e r  c a r ri e r  o r  b ail e e  i n a n y  bill  o f  l a di n g o r  ot h e r  c o n t r a ct  o f  c a r ri a g e  o r  s t o r a g e,  a n d  t hi s  c o m p a n y  c o n-
4 6 c e d e s  t o t h e  i n s u r e d t h e  ri g h t  t o  gi v e  s u c h  r el e a s e;  a n y  ri g h t  o f  r e c o v e r y  t h e i n s u r e d i s e ntitl e d  t o  a g ai n s t  s ai d  c a r ri e r  o r  ot h e r s ^  s h all,
4 7  b y  s u b r o g ati o n,  i n u r e to t h e  b e n efit o f  t hi s  c o m p a n y  u p o n  p a y m e n t  o f  t h e  cl ai m  a n d  t hi s  c o m p a n y  s h all  b e e ntitl e d , i f  it s o d e si r e , t o
4 8 t a k e  o v e r  a n d  c o n d u c t,  i n t h e  n a m e  o f  t h e  i n s u r e d, t h e  d ef e n s e  o f  a n y  a cti o n  o r  t o  p r o s e c u t e  a n y  cl ai m  f o r  i n d e m nit y, d a m a g e s  o r
4 9  ot h e r wi s e  a g ai n s t  a n y  t hi r d  p a rt y.
5 0  I t  i s a  c o n diti o n  o f  t hi s  p oli c y  t h a t  t hi s  i n s u r a n c e s h all  n ot  i n u r e t o  t h e  b e n efit o f  a n y  c a r ri e r  w h a t s o e v e r.
5 1  I t  i s a  c o n diti o n  o f  t hi s  p oli c y  t h a t  t hi s  c o m p a n y  . s h all n o t  b e li a bl e f o r  l o s s o r  d a m a g e  w hi c h  m a y  b e  c a u s e d  di r e ctl y  o r  i n di r e ctl y
5 2  b y  w a r,  i n v a si o n, i n s u r r e cti o n, ri o t,  ci vil  w a r  o r  c o m m oti o n,  o r  milit a r y  o r  u s u r p e d  p o w e r,  o r  b y  n e gl e c t  o f  t h e  i n s u r e d t o  u s e  all
5 3  r e a s o n a bl e  m e a n s  t o  s a v e  a n d  p r e s e r v e  t h e  p r o p e r t y  a t  o r  af t e r  a  di s a st e r.
5 4 I f  a t  t h e  ti m e a  l o s s o c c u r s  t h e r e  b e  a n y  ot h e r  i n s u r a n c e, di r e ct  o r  i n di r e ct, c o v e ri n g  t h e  p r o p e rt y  d e s c ri b e d  h e r ei n  w hi c h  w o ul d
5 5  a tt a c h  i f  t hi s  i n s u r a n c e h a d  n o t  b e e n eff e ct e d,  a n d  i f  s u c h  ot h e r  i n s u r a n c e h a s_  b e e n eff e ct e d  wit h o u t  t h e  s p e ci al  c o n s e nt  o f  t hi s  c o m-
5 6  p a n y  e n d o r s e d  h e r e o n  t h e n, i n t h a t  e v e nt , t hi s  i n s u r a n c e s h all  b e n ull  a n d  v oi d.
5 7  T h i s  p oli c y  s h all  b e  c a n c el e d  a t  a n y  ti m e at  t h e  r e q u e s t o f  t h e  i n s u r e d, i n w hi c h  c a s e  t h e  c o m p a n y  s h all  b e e ntitl e d  t o  r e t ai n,  o r,  if n ot
5 8  p ai d , t o c oll e c t  t h e  c u s t o m a r y  s h o rt  r at e  p r e mi u m  f o r  t h e  ti m e  e x pi r e d.  T h i s  p oli c y  m a y  b e  c a n c el e d  a t  a n y  ti m e  b y  t h e  c o m p a n y  b y
5 9  d eli v e ri n g  o r  m aili n g  t o t h e  i n s u r e d a t  t h e l a s t k n o w n  P o s t  O ffi c e  a d d r e s s  o f  t h e  i n s u r e d a  w ritt e n  n oti c e  o f  s u c h  c a n c ell a ti o n  wit h o u t
6 0 t e n d e r o f  p r e mi u m  a n d  t h e  i n s u r a n c e h e r e u n d e r  s h all  c e a s e  fi ve d a y s  af t e r  t h e  d at e  o f  d eli v e r y  o r  m aili n g  of_  s u c h  n oti c e,  a n d  t h e  c o m-
6 1  p a u y  s h all  t h e r e u p o n  o n  d e m a n d , af t e r  t h e  s u r r e n d e r  o f  t hi s  p oli c y,  r ef u n d  t o  t h e  i n s u r e d t h e  e x c e s s  o f  p ai d  p r e mi u m  a b o v e  t h e  p r o
6 2  r a t a  p r e mi u m  f o r  t h e  e x pi r e d  ti m e, i t b ei n g  u n d e r st o o d  t h a t  i f  t h e  p r e mi u m  s h all  n o t  h a v e  b e e n p ai d  t o  t hi s  c o m p a n y  t h e  c o m p a n y
6 3  s h all  b e  e ntitl e d  t o  t h e  p r o  r at a  p r e mi u m  f o r  t h e  e x pi r e d  ti m e . # . . . .  .
6 4  N o  p e r s o n  s h all  b e d e e m e d  a n  a g e n t  o f  t hi s  c o m p a n y  u nl e s s  s u c h  p e r s o n  i s a u t h o ri z e d  i n w riti n g  a s s u c h  a g e n t  b y  t hi s  c o m p a n y,
6 5  I t  i s a  c o n diti o n  o f  t hi s  p oli c y  t h a t  t h e  a u t o m o bil e  h e r e b y  i n s u r e d s h all  n o t  b e o p e r a t e d  i n a n y  r a c e  o r  s p e e d c o nt e st , a n d  s h all  n ot
6 6  b e c o m m o nl y  u s e d  f o r  c a r r yi n g  p a s s e n g e r s  f o r  c o m p e n s ati o n , o r  r e nt e d  o r ^  l e a s e d d u ri n g  t h e  t e r m  o f  t hi s  p oli c y  u nl e s s  a s s e nt e d  t o  b y
6 7  t hi s  c o m p a n y  i n w ri ti n g;  i n t h e  e v e nt  o f  vi ol a ti o n  o f  t hi s  c o n diti o n  t hi s  p oli c y  s h all  i m m e di at el y c e a s e  a n d  t e r mi n at e . . . .
6 8  I f  t hi s  c o m p a n y  s h all  cl ai m  t h a t  t h e  l o s s w a s  c a u s e d  b y  t h e  a c t  o r  n e gl e ct  o f  a n y  p e r s o n  o r  c o r p o r ati o n,  p ri v at e  o r  m u ni ci p al,  t hi s
6 9  c o m p a n y  s h all , o n  p a y m e n t  o f  t h e  l o s s, b e  s u b r o g at e d  t o  t h e e x t e n t  o f  s u c h  p a y m e nt  t o  all  ri g h t  o f  r e c o v e r y  b y  t h e  i n s u r e d f o r  t h e  l o s s
7 0  r e s ulti n g  t h e r ef r o m,  a n d  s u c h  ri g h t  s h all  b e a s si g n e d  t o  t hi s  c o m p a n y  b y  t h e i n s u r e d o n  r e c ei vi n g  s u c h  p a y m e nt.
7 1  N o  s uit  o r  a c ti o n  o n  t hi s  p oli c y,  f o r  t h e  r e c o v e r y  o f  a n y  cl ai m,  s h all  b e s u st ai n a bl e  i n a n y  c o u r t  o f  l a w o r  e q uit y  u n til  af t e r  f ull
7 2  c o m pli a n c e  b y  t h e i n s u r e d wit h  all  t h e  f o r e g oi n g  r e q ui r e m e nt s,  n o r  u nl e s s  c o m m e n c e d  wit hi n  t w el v e  m o nt h s  n e x t  af t e r  t h e  h a p p e ni n g
7 3  o f  t h e  l o s s, e x c e p t  w h e n  ot h e r wi s e  p r o vi d e d  f o r b y  st at ut e  o r  o t h e r  l e g al r e g ul ati o n.
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N o.  o f  P oli c y, --------------- -
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N O T E . — A  R e c ei p t s h o ul d b e t a k e n f o r R e t u r n P r e mi u m s i n all  

C a n c ell a ti o n s a n d si g n e d b y t h e I n s u r e d.
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I f  P r o  R at a , S t at e R e a s o n  W h y .

I n c o n si d er ati o n of----------------------- — --------------- ------- -------

D oll a r s, r et ur n pr e mi u m, t h e r e c ei pt of w hi c h i s h er e b y a c k n o wl-

e d g e d, t hi s P oli c y i s h er e b y c a n c el e d a n d s urr e n d er e d t o t h e 

C o m p a n y.
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A m o u n t,    4 M    P r e m i u m , $   5- » 5. 0.
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R e c ei v e d, S p. 2 9, 1 9 1 5.
A g e n c y D e pt.

B U R E A U  O F P O L I C E 

A U T O M O B I L E S T O L E N 

$ 5 0. 0 0 R E W A R D $ 5 0. 0 0 R E W A R D

T r e nt o n, N. J. S e pt. 2 4, 1 9 1 5.

T h e f oll o wi n g d e s c ri b e d F o r d  T o u r i n g  C a r  w a s 
st ol e n f r o m t h e st r e et s i n t hi s cit y o n t h e ni g ht of 
S e pt. 7t h, 1 9 1 5:

T h e c a r w a s o w n e d b y t h e V a n H o r n I n s u r a n c e 
C o m p a n y w h o will p a y $ 5 0. 0 0 a s a r e w a r d f o r 
t h e r e c o v e r y of t h e s a m e.

D e s c r i p t i o n  : F o r d  T o u r i n g  C a r , bl a c k 
b o d y, 1 9 1 5 M o d el, 4 c yli n d e r, f a ct o r y n u m-
b e r 6 0 2 4 8 6, N e w J e r s e y Li c e n s e 3 2 2 4, e q ui p p e d 
wit h A c m e R e d L ett e r Ti r e s, si z e 3 0 x 3 ^ i n., 
P r e st o-lit e t a n k o n r u n ni n g b o a r d, bl a c k b u m p e r 
i r o n i n f r o n t, e m pt y ti r e i r o n s o n b a c k, i si n gl a s s 
b r o k e n o ut of r e a r c u rt ai n. U n d e r t h e f r o nt s e at 
w e r e s o m e bl a c k sti c k e r s u s e d b y T h e V a n H o r n 
C o m p a n y, I n s u r a n c e D e p a rt m e nt.

I w o ul d r e s p e ctf ull y a s k t h at s e a r c h f o r t hi s 
m a c hi n e b e m a d e at all g a r a g e s i n y o u r cit y, o r

1 0

2 0

3 0

4 0
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other places where the said machine might be dis-
posed of. W ill sent officer immediately on no-
tice of recovery of the arrest of the thief. This 
reward of $50.00 is guaranteed by the Van Horn 
Company.

10 JO H N  J .  C L E A E Y , 
Chief of Police.
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' F -'

. 1 9 7. ^., a c c o r di n g t o t h e

f or..

d a y of..

c o n diti o n s H h e r ei n c o nt ai n e d.
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ciiJi ^ ^ t A ^.i ^ ? ^ d ^.. Z. U.ji ^... ^... ^ ^: .̂.. D oll a r s a s p e r bill of s al e h e r et o att a c h e d.

3- - W *  h e r e b 7 st at e t h at i n a d diti o n t o t h e s u m i n s u r e d b y y o u i n s ai d p oli c y o n s ai d A ut o m o bil e a n d e q ui p-

m e nt t h e r e w a s ..........Z k Z ^ S L... .......................ot h e r i n s u r a n c e t h e r e o n t o t h e a m o u nt of $ .........................................a s p a rti c ul a rl y

s p e cifi e d h e r e u n d e r, b e si d e s w hi c h t h e r e w a s n o ot h e r i n s u r a n c e t h e r e o n:

N a m e of C o m p a n y...................................................................................... D at e of E x pi r ati o n..... .̂ ............................A m o u nt, $....-rr nz ^ n.........

4. L o s s o f o r d a m a g e t o t h e s ai d A ut o m o bil e a n d / o r e q ui p m e nt t o t h e e xt e nt of $ ......................................... o c c u r r e d

o n t h e ..... 7 ?..i A k......d a y o  1 9.. /..- X..,  s ai d l o s s a n d / o r d a m a g e h a vi n g o c c u r r e d u n d e r t h e f oll o wi n g

ci r c u m st a n c e s, t o wit:

5. T h e p a rti c ul a r s of s ai d l o s s a n d / o r d a m a g e w e r e ^ a s f oll o w s:

i / y c r r .¿Zt J  y ¡L £ ..j Z /r : Éi L
i c ul a r s of s ai d l o s s a n d / o r d a m a g e w pr p V p«: f nll n w «-

V Æ tO l,\ C v C

6.  ^ ^ f u r t h e r st at e t h at t h e p r o p e rt y s o l o st : P F- d a m a g e d r as ~ a-f or e s ai d, h eJ o n g p d , r e giii gi 3r 4 y, f o. 

......................................................................................... a n d t h at n o ot h e r p e r s o n o r p e r s o n s h a d. a n y i nt e r e st t h e r ei n, a n d t h at

..........................  " - J)  ......................................................................................................
9.  T h e a ct u al c a s h v al u e of t h e .................................................. s o l o st o r d a m a g e d w a s, i m m e di at el y p ri o r t o t h e s ai d

l o s s o r d a m a g e, $.. P £...f L. D....................................

1 0. T h e t ot al a m o u nt A ^ ai m e d of t h e V u l c a n  In s u r a n c e  Co m p a n y  u n d e r t h e a b o v e p oli c y i s.....................................

7V c e ^ .̂.........................................................................-........................... .............. D oll a r s.

1 1. T h e s ai d l o s s a n d / o r d a m a g e di d n ot o ri gi n at e o r o c c u r b y a n y a ct, d e si g n o r p r o c u r e m e nt o n .........................
p a rt, n o r o n t h e p a rt of a n y o n e h a vi n g a n y i nt e r e st i n t h e p r o p e rt y i n s u r e d, o r i n t h e s ai d P oli c y o f I n s u r a n c e,

n o r i n c o n s e q u e n c e of a n y f r a u d o r e vil p r a cti c e d o n e o r s uff e r e d b y .........................; t h at n ot hi n g h a s b e e n d o n e b y o r

wit h- T N d ....p ri vit y o r c o n s e nt t o vi ol at e t h e c o n diti o n s of t h e P oli c y o r r e n d e r it v oi d; n o a rti cl e s a r e m e nti o n e d
h e r ei n b ut s u c h a s w e r e l o st, d a m a g e d o r d e st r o y e d, a n d b el o n g e d t o, a n d w e r e i n t h e p o s s e s si o n of t h e s ai d 
i n s u r e d at t h e ti m e of t h e s ai d l o s s a n d / o r d a m a g e; n o p r o p e rt y s a v e d h a s b e e n i n a n y m a n n e r c o n c e al e d, a n d 
n o att e m pt t o d e c ei v e t h e s ai d C o m p a n y a s t o t h e e xt e nt of s ai d l o s s a n d / o r d a m a g e, o r ot h e r wi s e, h a s i n a n y 
m a n n e r b e e n m a d e. A n y ot h e r i nf o r m ati o n t h at m a y b e r e q ui r e d will b e f u r ni s h e d o n c all, a n d s h all b e c o m e 
p a rt of t h e p r o of s of l o s s.

1 2. I t i s f u rt h e r e x p r e s sl y u n d e r st o o d a n d a g r e e d, t h at t h e f u r ni s hi n g of t hi s f o r m of p r o of of l o s s bl a n k

t o me’ o r m a ki n g u p of p r o of of l o s s b y a n a dj u st e r o r a g e nt of t h e c o m p a n y s h all n ot b e c o n st r u e d t o b e a 

w ai v e r of a n y of t h e c o n diti o n s of t o e p oli c y. , o

Tj C A. L. .̂... C:f!:. V.i.) ....1 |' ........................................t hi s...........3. .....f.J' L'.................d a y ............1 9... Zjfr _
/ / / f ]  — a   () ^  Cl ai n ^ a nt /

d . t L . ....d a v o f ..............................................1 9..- .̂.., at . A

A dj u s t e r s C e rtifi c a t e: ( j  f y / J \
I  H E R E B Y  C E R T I F Y  t h at I  h a v e c a r ef ull y  e x a mi n e d t h e e vi d e n c e s  of  t he a b o v e  cl ai m a n d  i n v e sti g at e d a s  t o t h e o ri gi n o f  t h e l o s s, a n d  b eli e v e  

t h at t h e cl ai m a nt  h a s s uff e r e d l os s ( wit h o ut f r a u d ) t o t h e a m o u nt  cl a i m e d. ^  f l

D at e d at..

S u b s c ri b e d a n d s w o r n t o b ef o r e m e t hi s ......J...... C. Z L.....d a y of.

o r  A dj u s t e r.

r \F o r m 5 7 — 7- 1 5 — 1 M.
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E x h i b i t D - 3

A p pli c a ti o n  f o r I n s u r a n c e o n  A u t o m o bil e  

V U L C A N  I N S U R A N C E C O M P A N Y

# 8 9 F ult o n St r e et,

P oli c y N o. A 5 0 3 2 3 8
Ol d N o .........................
R e n e w e d,
C a n c ell e d.
M. R.
I n s p e cti o n

A p pli c a n t,

Li s t P ri c e $ 
E n d t. N o. P. D. 
E n d t. N o. D. S. 
A m o u nt $ 4 0 0. 0 0 
R at e Mi n. 
P r e mi u m $ 7. 5 0 

D a vi d R a bi n o wit z,

1 0

$ 4 0 0. 0 0 f r o m J u n e 2 5t h., 1 9 1 5 t o J u n e 2 5t h., 1 9 1 6 

at mi n % p r e mi u m, $ 7. 5 0. 2 0
C o n diti o n s of t hi s i n s u r a n c e t o b e a s p e r f o r m 

of p oli c y n o w i n u s e b y t h e V ul c a n I n s u r a n c e 
C o m p a n y ( N e w Y o r k )

U p o n t h e A ut o m o bil e H e r ei n aft e r D e s c ri b e d, 
c o n si sti n g of B o d y, M a c hi n e r y a n d E q ui p m e nt, 
w hil e wit hi n t h e li mit s of t h e U nit e d S t at e s, ( e x-
cl u si v e of Al a s k a, t h e H a w aii a n I sl a n d s a n d 
P o rt o Ri c o ) a n d C a n a d a, i n cl u di n g w hil e i n 
b uil di n g, o n r o a d, o n r ail r o a d c a r o r ot h e r c o n-
v e y a n c e, f e r r y o r i nl a n d st e a m e r, o r o n c o a st- 3 0  

wi s e st e a m e r b et w e e n p o rt s wit hi n s ai d li mit s.

D e s c ri pti v e  T r a d e N a m e

T y p e  M ot o r  N o. of
P o w e r  c yli n d e r s
( x A S 4

F a ct o r y 
N b. 

6 0 2, 4 8 6 
Y e a r b uilt 

1 9 1 5
4 0T o u r
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E x hi bit D- 3

N u m b e r, t y p e s a n d v al u e s of e xt r a b o di e s, if 
a n y, ...............................................

Ki n d of w o r k f o r w hi c h a ut o m o bil e i s u s e d, 
pl e a s u r e a n d b u si n e s s.

O ri gi n al c o st, i n cl u di n g e q ui p m e nt, $ 4 9 5. 0 0.
1 0  U s u al pl a c e of st o r a g e of t h e a ut o m o bil e: 

P ri v at e G a r a g e at L o t # 8 E wi n g G a r d e n s, H o p e- 
w ell T w p., N. J.

W h e n w a s a ut o m o bil e p u r c h a s e d b y p r e s e nt 
o w n e r ...................................

W a s t h e a ut o m o bil e n e w o r s e c o n d- h a n d w h e n 
p u r c h a s e d b y p r e s e nt o w n e r ? N e w.

I f s e c o n d- h a n d, st at e c o st t o p r e s e nt o w n e r a n d 
d at e p u r c h a s e d; al s o st at e n a m e a n d a d d r e s s of
p a rt y f r o m w h o m p u r c h a s e d.............

2 0  I s t h e a ut o m o bil e f ull y p ai d f o r ? Y e s. I s t h e 
a ut o m o bil e m o rt g a g e d o r e n c u m b e r e d ? N o.

I s t h e a ut o m o bil e d e s c ri b e d a b o v e r e nt e d o r 
l e a s e d f o r c a r r yi n g p a s s e n g e r s f o r c o m p e n s ati o n 
(if s o, a s s e nt of t h e c o m p a n y m u st b e o bt ai n e d i n 
w riti n g o n p oli c y ) N o.

A d d r e s s of A s s u r e d, St r e et L o t  E wi n g 
G a r d e n s, T o w n s hi p of H o p e w ell C o u nt y of M e r-
c e r, St at e of N e w J e r s e y.

B u si n e s s of A s s u r e d r e al e st at e s al e s m a n.
3 0 R e m a r k s ..........................................

B r o k e r ..........................................

A d d r e s s I n s u r a n c e D e p a r t m e n t,

T h e V a n H o r n C o.,
S t at e a n d W a r r e n S t s.

i ; J T r e nt o n.
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E x h i b i t D - 4

- R e c ei v e d S e p. 1 7, 1 9 1 5 
A g e n c y D e pt.

R e al E st at e 
T h e V a n H o r n C o.

I n s u r a n c e.
T r e nt o n, N. J., S e pt. 1 5, 1 9 1 5.

V u n c a n I n s u r a n c e C o.,
# 8 9 F ult o n St r e et,

N e w Y o r k Cit y.

G e ntl e m e n:

R e  : 5 0 3 2 3 8. R a bi n o w i t z  
I n r e pl y t o y o u r s of t h e 1 5t h. i n st., w o ul d a d-

vi s e t h at w e a r e e n cl o si n g h e r e wit h c o p y of l ett e r 
r e p o rti n g t h e l o s s u n d e r t h e a b o v e p oli c y t o t h e 
p oli c e, a n d t r u st y o u will fi n d s a m e i n o r d e r.

W e w o ul d al s o a d vi s e t h at t h e c a r w a s st ol e n 
f r o m t h e f r o nt of # 2 4 2 E. H a n o v e r S t. w h e n it 
w a s l eft t h e r e T u e s d a y ni g ht, S e pt e m b e r 7t h. b y 
M r. R a bi n o wit z w h o w e nt i nt o t h e h o u s e wit h a 
M r. I s r a el Ri c h m o n d a n d t h at w a s t h e l a st h e s a w 
of it. M r. R a bi n o wit z st at e s t h at h e w e nt i nt o t h e 
h o u s e wit h M r. Ri c h m o n d a n d w h e n h e c a m e o ut 
s o m e ti m e l at e r, t h e c a r w a s g o n e. H e i m m e-
di at el y r e p o rt e d t h e m att e r t o t h e p oli c e, b ut t o 
d at e, w e h a v e h e a r d n ot hi n g f r o m it.

T h e c a r w a s p u r c h a s e d i n J u n e 1 9 1 5 f r o m 
B r o c k’ s G a r a g e, a g e nt s f o r t h e F o r d C o. W e a r e 
p e r s o n all y a c q u ai nt e d wit h t h e a s s u r e d, a s h e i s 
o n e of o u r s al e s m a n a n d t h e li n e w a s di r e ct.

A s t o a d v e rti si n g f o r t h e r et u r n, w o ul d s a y 
t h at t h e T r e nt o n E v e ni n g Ti m e s, i n o u r o pi ni o n,

1 0

2 0

3 0

4 0
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Exhibit D-5

is the best and the rate is $.70 per inch. The 
morning paper, State Gazette, charges $.50 per 
inch.

Yours very truly,

T H E  V A N  H O R N  CO M P A N Y .

E x h ib it  D-5 

Trenton, N. J .  May 18,1915.
The Van Horn Co.,

City.
Main Offices State and Warren Sts.

1915
May 17 2-curtain fasteners $ .10

6' 3/16" wire cable .18
1 Horn tubing .75
Wash & polish 1.00
1 New Winshield 10.00
1 spindle conn. rod. 1.00
1 “  bolt .40
2 ‘ ‘ bodies 4.00
I  “  body arm .75

30 1 Top to windshield strap .35
1 outlet hose .10
1 Mach, bolt and nut .03
36  ̂ hrs. labor at 60̂ 21.90
3 “  “  at 40$ 14.60
1 T. connection .10
2 spark plugs 1.00
1 priming rod .15
2 rad. stud springs .10
2 “  “  nuts .10

40 1 com. wire loom support .05



Exhibit D-5

Carried $56.66
2 3/8" Cap screws .10
2 3/8 lock washers .02
1 Radiator 20.00
I  New Bumper 5.00
1 T Gas connection .10
1 Cap screw . .05
2 5/16" lock wash .02
1 5/16" Hex nut .02
4' rubber tubing .10
1 3/8" Mach, bolt and nut .05 
1 5/16# mach bolt and nut .05

1 speed pinion .75
1 license bracket .50
2 spark plugs 1.00
3 # 6  B . wood screws .02
I  Fan Belt .30
1 C. C. Front B . Screw .05
1 F . spring 1 pag .10

Carried $84.89
Screws, nuts, washers 

and bolts -62
1 main leaf 1.00
4 spindle oilers .40
2 radiator studs .20
towing car 10.00
screws, nuts, washers,

bolts & riverts 1.26
May 17 1 crank case front bear-

ing frame *60
2 front spring hangers 1.00
1 front radius rod 3.00
2 front brackets .40
1 front cross bracket 1.00
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E x hi bit D - 6

1  st e e ri n g r o d . 7 5

2  b all c a p s . 3 0
1  f r o n t w h e el wit h h u b

a n d h u b c a p 5. 1 5 $ 1 1 0. 5 7

1 0
E x h i b i t D - 6

O w n e r s

N a m e T h e V a n H o r n C o m p a n y.

R e gi st r ati o n N o. 3 2 2 4
A d d r e s s

H a milt o n T o w n s hi p, M e r c e r C o u nt y, N e w J e r s e y.

D E S C R I P T I O N  O F V E H I C L E

2 0  M a k e r’ s N a m e  Y e a r &  M o d el  M a k e r’ s n o. 
F o r d 1 9 1 5 6 0 2 4 8 6

C yli n d e r s
Ki n d of B o d y, C ol o r N o.  b o r e H o r s e p o w e r 

t o u ri n g  bl a c k  4  3|  2 2|

3 0

S t at e w h et h e r c o m m e r ci al v e h i cl e.............
I f s o gi v e w ei g ht u nl o a d e d . . . . . . . . ____
I s s u e d b y M a g n u s B r e d e n b e c k D at e,

A m o u nt $.

Affi d a vit  of  A p pli c a n t

S t at e of N e w J e r s e y, 
C o u nt y of M e r c e r.

A. V. B o w e r, b ei n g d ul y s w o r n, s a y s t h e f a ct s 
a s s et f o rt h i n t h e f o r e g oi n g st at e m e nt a r e t r u e.

A. V. B O W E R, T r e a s. 
T h e V a n H o r n C o m p a n y.4 0
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E x hi bit D- 6

S u b s c ri b e d a n d s w o r n t o b ef o r e m e 

t hi s 2 d d a y of J a n., 1 9 1 5.
J. V a n H o r n,

N o t a r y P u bli c f o r N. J.

C e rtifi c at e  of  M o t o r  V e hi cl e  N u m b e r  

S T A T E O F N E W  J E R S E Y  

D e p a r t m e n t  o f  St a t e .

Di vi si o n of M ot o r V e hi cl e R e gi st r ati o n
[

I, Willi a m L. Dill; C o m mi s si o n e r of M ot o r V e- 2 0 
hi d e s of t h e S t at e of N e w J e r s e y, d o h e r e b y c e r-
tif y t h at t h e a n n e x e d i s a t r u e c o p y of m ot o r 
v e hi cl e r e gi st r ati o n c e rtifi c at e n u m b e r 3 2 2 4 i s-
s u e d t o t h e V a n H o r n C o m p a n y, of H a milt o n 
T o w n s hi p, M e r c e r C o u nt y, N e w J e r s e y, o n t h e 
2 d d a y of J a n u a r y 1 9 1 5, a s t h e s a m e i s t a k e n f r o m 
a n d c o m p a r e d wit h t h e o ri gi n al n o w r e m ai ni n g 

o n fil e a n d of r e c o r d i n t hi s offi c e.

I n  T e s ti m o n y  Wh e r e o f , I h a v e h e r e u nt o 
s et m y h a n d a n d affi x e d m y Offi ci al 

L. S.  S e al at T r e nt o n, t hi s t w e nt y-f o u rt h
d a y of J a n u a r y, A. D. 1 9 1 6.

W. L. D I L L,
C o m mi s si o n e r of M ot o r V e hi cl e s.
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R e a s o n s t,

( Fil e d  F e b . i i ,  1 9 1 6 )

N E W  J E R S E Y  S U P R E M E C O U R T

D a v i d  R a b i n o w i t z , I

Pl ai n tiff- A p p ell e e, / 
v g ( A cti o n at L a w

(  o n A p p e al f r o m
V u l c a n  F i r e  I n s u r a n c e  C o ., V Di st ri ct C o u rt. 

D ef e n d a nt- A p p ell a nt. )

T h e f oll o wi n g i s a s p e cifi c ati o n of t h e d et e r mi-
n ati o n s a n d di r e cti o n s of t h e Di st ri ct C o u rt of 

2 0 t h e Cit y of T r e nt o n, N e w J e r s e y, i n t hi s c a u s e i n 

w hi c h t h e d ef e n d a nt i s di s s ati sfi e d; i n p oi nt of 
l a w:

1. T h e C o u rt e r r e d i n r ef u si n g a n o n s uit u p o n 
m oti o n of t h e d ef e n d a nt f o r t h e f oll o wi n g r e a-
s o n s:

( a) B e c a u s e it affi r m ati v el y a p p e a r e d 
t h at t h e pl ai n tiff h a d mi s st at e r a m at e ri al 
f a ct i n hi s a p pli c ati o n, t o wit: t h at t h e

0  a ut o m o bil e h e i n s u r e d w a s n e w w h e n p u r-
c h a s e d b y hi m, a n d t h e r e b y p e r p et r at e d a 
f r a u d' u p o n t h e d ef e n d a nt c o m p a n y.

( b) B e c a u s e it affi r m ati v el y a p p e a r e d 
t h at t h e pl ai n tiff h a d mi s st at e d a m at e ri al 
f a ct i n hi s p r o of of l o s s, t o wit: t h at t h e 
a ut o m o bil e h e i n s u r e d w a s n e w w h e n p u r-
c h a s e d b y hi m, a n d t h e r e b y p e r p et r at e d a

4 0  f r a u d u p o n t h e d ef e n d a nt c o m p a n y.
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Reasons

(c) Because it affirmatively appeared 
that the plaintiff falsely swore touching 
the matter of the condition of the car at the 
time he purchased the same both before 
and after the loss of the car.

(d) Because the policy of insurance pro- 1° 
vides that the policy shall be void if the in-
sured or his agent concealed or misstated
in writing or otherwise any material fact 
or circumstance concerning the insurance 
or subject thereof, and the plaintiff’s case 
disclosed such a misstatement of a ma-
terial fact.

(e) Because the plaintiff did not prove 
all of the elements necessary to establish 20 
his case nor full compliance with the terms
of the policy.

2. The Court erred in refusing to give judg-
ment for the defendant upon the evidence sub-
mitted in the case.

3. The Court erred in erroneously inferring the 
relationship of principal and agent between the 
defendant and the Van Horn Co. when it was ex-
pressly provided in the contract of insurance that go 
“ no person shall be deemed an agent of this com-
pany unless such person is authorized in writing
as such agent by this company.”

4. The Court erred in holding that the indi-
vidual knowledge of a servtant of the Van Horn 
Co. was the knowledge of the Van Horn Co.

5. The Court erred in holding that the Van 40
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Horn Co. was the general agent of the defendant 
with relation to the issuance of the policy in ques-
tion when it affirmatively appeared that the Van 
Horn Co. was the special agent of the defendant.

6. The Court erred in holding that the fraud of 
a servant of the Van Horn Co. which company 
was the special agent of the defendant, was the 
fraud of said Van Horn Co. and not the fraud of 
the insured.

7. The Court erred in holding that the plaintiff 
although perpetrating a fraud upon the defend-
ant company is still entitled to judgment against 
the defendant because the fraud of the plaintiff 
was known to the Van Horn Go., its special agent.

20 o8. The Court erred in finding that the Van 
Horn Co. had knowledge of the fraud perpetrated 
upon the defendant.

9. The Court erred in finding that the knowl-
edge of a servant of the Van Horn Co. was the 
knowledge of the defendant company.

10. The Court erred in refusing to find that the 
Van Horn Co. was acting without the scope of its

30 authority in the issuance of this policy and that 
the knowledge of the Van Horn Co. as to the 
fraud perpetrated by the plaintiff was not the 
konwledge of the defendant.

11. Judgment for plaintiff was in divers other 
respects erroneous and illegal.

H E R iS H E N S T E IN  & F IN N E R T Y ,
40 Attorneys for Defendant-Appellant.
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O rd er P e r m ittin g 1 A d d itio n a l R e a -
sons

N E W  J E R S E Y  S U P R E M E  CO U R T

D a v i d  R a b i n o w i t z ,

Plaintiff,

vs.

V u l c a n  I n s u r a n c e  C o .,
Defendant.

Application having been made by Hershenstein 
& Finnerty, attorneys for the defendant for leave 
to file additional determinations for reversal with 
which defendant is dissatisfied, upon the appeal 
of the hereinabove entitled cause by reason of 
the findings filed by the Judge of the District 
Court before whom the case was tried, and the 
attorney for plaintiff consenting thereto

It is on this 20th day of May A . D. 1916, O r -
d e r e d  that the attorneys for the defendant be and 
are hereby permitted to file the following addi-
tional determinations for reversal with which de-
fendant is dissatisfied.

12. That the Court erred in finding as a fact 
that “ whether the car was a new one or not was 
one of fact”  instead of finding what the fact 
really was.

13. That the Court erred in refusing to find 
that the car was either new or old.

F R A N C IS  J .  S W A Y Z E , 
Judge.

I  do hereby consent to the entry and filing of 
the above order.

W IL L IA M  E . B L A C K M A N , 
Atty. for Plaintiff.
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N o t i c e a n d  G r o u n d s o f A p p e a l  

N E W  J E R S E Y  S U P R E M E C O U R T •

D a v i d  R a b i n o w i t z ,

1 0 Pl ai ntiff- A p p ell e e,

V u l c a n  I n s u r a n c e  C o .,

D ef e n d a nt- A p p ell a nt.

T ° : Willi a m  E.  Bl a c k m a n,  E s q.,  A t t o r n e y  of  
Pl ai n tiff:

T a k e  N o t i c e  t h at t h e d ef e n d a nt, V ul c a n I n s u r- 

2 0 a n Cf Y**' a p p e al s t o t h e C o u rt of E r r o r s a n d A p -
p e al s f r o m t h e w h ol e of t h e j u d g m e nt of t h e S u-
p r e m e C o u rt e nt e r e d i n t hi s c a u s e:

A n d f o r g r o u n d s of a p p e al s p e cif y t h e f oll o w-
i n g:

• W  Tll e S u P r e m e C o u rt e r r e d i n affi r mi n g t h e 
j u d g m e nt of t h e Di st ri ct C o u rt a g ai n st t h e d e-
f e n d a nt i n st e a d of r e v e r si n g it f o r t h e r e a s o n s a s-
si g n e d b y t h e a p p ell a nt i n it s s p e cifi c ati o n s of r e a-
s o n s o n a p p e al i n S u p r e m e C o u rt 

3 0
( 2) T h e S u p r e m e C o u rt e r r e d i n n ot o r d e ri n g 

a j u d g m e nt t o b e e nt e r e d i n f a v o r of t h e a p p el-
l a nt o r g r a n ti n g a n e w t ri al't o t h e a p p ell a nt f o r 
t h e r e a s o n s t h e r e a s si g n e d i n t h e s p e cifi c ati o n s of 
r e a s o n s o n a p p e al i n S u p r e m e C o u rt.

( 3 )T h e S u p r e m e C o u r't e r r e d i n r e vi e wi n g t h e 
■ fi n di n g of f a c t b y t h e T ri al C o u r t t h at t h e c a r w a s 

a n ol d c a r, b e c a u s e t h e r e w a s e vi d e n c e t o s u p- 
4 0 p o rt t h e fi n di n g of t h e T ri al C o u rt.



Notice and Grounds of Appeal

(4) The Supreme Court erred as an Appellate 
Court in making a finding that the car was a new 
car upon a review of evidence taken in the Trial 
Court.

(5) The Supreme Court erred in not reversing 
the judgment of the Trial Court, because it found 
there was no proof that J .  Chauncey Van Horne 
or the Van Home Co. was the duly authorized 
agent of the defendant, although the Trial Court 
based its judgment upon a finding of such agency.

(6) The Supreme Coourt erred in affirming the 
judgment rendered in the Trenton District Court, 
whereas the Supreme Court should have reversed 
said judgment or given judgment for the defend-
ant for the following reasons specified and as-
signed therein, viz .:

1. The Trial Court erred in refusing a nonsuit 
upon motion of the defendant for the following 
reasons:

(a) Because it affirmatively appeared that the 
plaintiff had misstated a material fact in his ap-
plication to w it; that the automobile he insured 
was new when purchased by him, and thereby per-
petrated a fraud upon the defendant company.

{b) Because it affirmatively appeared that the 
plaintiff had misstated a material fact in his proof 
of loss to w it; that the automobile he insured was 
new when purchased by him, and thereby per-
petrated a fraud upon the defendant company.

(?) Because it affirmatively appeared that the 
plaintiff falsely swore touching the matter of the 
condition of the car at the time he purchased the 
same both before and after the loss of the car.
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(d) Because the policy of insurance provides 
that the policy shall be void if the insured or his 
agent concealed or misstated in writing or other-
wise any material fact or circumstance concerning 
the insurance or subject thereof, and the plain-

20 t i f f ’s case disclosed such a misstatement of a ma-
terial fact.

(e) Because the plaintiff did not prove all of 
the elements necessary to establish his case nor 
full compliance with the terms of the policy. The 
Trial Court erred in refusing to give judgment

, for the defendant upon the evidence submitted in 
the case because

(/) The representation that the automobile was 
2q  new when purchased by the insured was a ma-

terial representation and warranty and its un-
truth voids the policy.

H E R S H E N S T E IN  a n d  F IN N E R T Y , 
Attorneys for Deft.-Appellant.

Opinion

N E W  J E R S E Y  S U P R E M E  CO U R T

30 -__________ _____________________________
D a v i d  R a b i n o w i t z ,

Plaintiff-Respondent,

vs.

V u l c a n  I n s u r a n c e  C o m p a n y ,

Defendant-Appellant.

Argued June Term, 1916, before Justices Gar- 
40 rison, Parker and Bergen.
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Hershenstein & Finnerty for appellant.
William E . Blackman, for respondent.

P e r  C u r i a m  :

This action was brought on a policy of insur-
ance issued to the*plaintiff by the defendant com-
pany against, among other things, loss by theft 
or robbery, the basis of the action being a loss 
by theft or robbery. The plaintiff had a verdict 
and the defendant appeals. The loss by theft is 
not contested, but the defendant claims that it was 
entitled to have allowed by the Trial Court its 
motion for nonsuit upon the ground that in the 
application for the insurance and in the proof of 
loss the machine is described as a new one, where-
as the defendant claims that this was false and 
therefore the plaintiff was not entitled to recover.

The Trial Court found that the car was insured 
by the defendant company and that it had been 
purchased by one Van Horne for the plaintiff, the 
car to become the property of the plaintiff as soon 
as paid fo r ; that two or three months after the 
purchase the policy was taken out by the plain-
tiff upon the car which was then his property, and 
that in his application he stated that the car was 
new. He also found that Van Horne, when the 
policy of insurance was applied for, he being the 
agent of the defendant company, had as much 
knowledge of the fact as the plaintiff; that 
whether the car was a new one or not was a ques-
tion of facts; that there was no representation by 
the plaintiff which was not known to the defend-
ant company, and thereupon gave judgment for 
the plaintiff. A t the argument the Court allowed 
a rule on the Trial Court whether the car was a 
new one, and in compliance with that order he
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certified that the testimony disclose/d that the 
automobile was purchased in the month of Ja n -
uary, 1915, by Van Horne, who was the employer 
of the plaintiff, and that Van Horne testi-
fied the auto was purchased by him with 

2Q the intention of turning it over to the plain-
tiff as soon as the latter had earned suf-
ficient funds to pay for it; that in the month of 
March following the plaintiff earned such amount 
and that the automobile was then turned over to 
the plaintiff. After this statement the Trial 
Court certified “ Of course, from the testimony 
produced before me, the car was an old one, hav-
ing been purchased from the manufacturers by 
Van Horne, a license being issued in his name, and 

20 subsequently the title passed from him to the 
plaintiff at least two months after the purchase by 
Van Horne. ”

The application contained this question and an-
swer. Q. “ Was the automobile new or second-
hand when purchased by the present owner? A. 
New.”  It is so described in the proof of loss, 
but it is not so described in the policy. The policy 
bears date June 25th, 1915, and the year in which 
it was built is put down as 1915. We think the 

3Q Trial Court was in error when it based the judg-
ment for the plaintiff upon the theory that the 
agent of the defendant had full knowledge of the 
fact concerning the age of the machine because 
there is no proof in this caSe that Van Horne was 
authorized in writing to be the agent of the de-
fendant company. On the other hand I  Hunk the 
Trial Court was not justified in finding that the 
car was not a new one within the meaning of the 
policy of insurance. The car was new in January, 

40 1915; it was bought by Van Horne for the plaintiff
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and the title remained in Van Horne until about 
the first of March when the plaintiff was able to 
pay for the machine. The undisputed facts are 
that plaintiff needed a car for use in the real es-
tate business of Van Horne by whom he was em-
ployed, and his employer having a trading account 10 
with a dealer in automobiles and having also an 
open credit account with the plaintiff, bought the 
car for him and kept in his, Man Horne s garage 
and turned it over to him when his credits 
amounted to the cost. This amounted to a pur-
chase for plaintiff as much as if  the credit had 
been given to him directly by the seller.

We think the machine was new within the mean-
ing of the policy and that therefore the judgment 
should be affirmed, but not for the reasons given 20 
by the Trial Court.

M e n  l e t s « *  S * * »
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O rd e r of A ffirm an ce  

S U P R E M E  CO U R T  O F N E W  J E R S E Y

D a v i d  R a b i n o w i t z , 

vs.
V u l c a n  I n s u r a n c e  C o m p a n y .

This cause having been argued at the last June 
term of this Court on the specification filed, and 
the Court having duly considered the same and be-
ing of the opinion that there is no error in tn. 
Judgment and proceedings of the Court below:—

It is ordered that said Judgment be in all things 
affirmed, with costs to the appellee .to be taxed; and 
it is further ordered that execution issue out of ^0 
this court therefor.

Entered October 23, 1916.

On motion of
W IL L IA M  E . B L A C K M A N ,

Atty.
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New Jersey Court o f Errors 
and Appeals

B R IE F  OF D E F E N D A N T -A P P E L L A N T

Plaintiff brought suit in the District Court to 
recover $400.00 on a; policy of insurance issued 
by the defendant insuring plaintiff’s Ford auto-
mobile against loss by theft. The case was tried 
by the Court without a jury and no contention was 
made as to the loss under the policy. The defense 
was based upon the grounds that in the applica-
tion for insurance the plaintiff had falsely stated 
in writing and in the proof of loss had falsely 
sworn that the car was a new car when purchased 
by him and that by reason of the untruth of that 
statement, the defendant was not liable under the 
express provisions of the policy.

The evidence disclosed that the VanHorn Com-
pany, plaintiff’s employee, bought the car from 
one Brock in its own name in January, 1915 (p.

S ta te m e n t of F a c ts
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24 ,1. 15), and considered itself the owners (p. 24 
11. 3o-o8; p. 25, 11. 15-22), and kept possession of 
the car (p. 13, 11. 11-13; p. 18, 11. 22-27), and ap-
plied for a license in its own name in January 
(p. 26,11. 6-12 and Exhibit D-6), and the company 
did not transfer title and possession to plaintiff 
until June (p. 25,1. 23), when paid for by plaintiff 
(p. 23," 11. 6-10), although plaintiff from memory 
erroneously thought he got title in March (p. 16, 
11. 31-33); that the insurance by plaintiff was not 
effected until June 25th (p. 23, 11. 18-20 and E x-
hibit D -3); that it was not owned by plaintiff in 
January (p. 25,11.10-14); that plaintiff bought the 
car from the VanHorn,Company (p. 6. 11. 39-40) • 
that there had been an accident to the car before 
title conveyed to plaintiff or insurance effected 
and repairs had been made to the car prior to 
May 18th, costing $110.57, as appears by Exhibit 
D-5 of that date being the bill rendered therefor 
to VanHorn Company; that plaintiff stated in 
his application (Exhibit D-3) and in the proof 
of loss (Exhibit D-2) that the car when purchased 
by him was a new one.

There was also testimony that the VanHorn 
Co., had verbally agreed that it would selljo plain-
tiff as soon as he was able to pay for it.

The policy provides:

“ This policy is made and accepted sub-
ject to the foregoing stipulations and con-
ditions and to the following stipulations 
and conditions printed on back hereof 
which are hereby specially referred to and 
made a part of this policy. * * *

“ This entire policy shall be void if the 
insured or his agent has concealed or mis-
stated, in writing or otherwise, any ma-
terial fact or circumstance, concerning this
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in s u r a n c e o r t h e s u bj e ct t h e r e of; o r if t h e 
i nt e r e st of t h e i n s u r e d b e ot h e r t h a n u n c o n-
diti o n al a n d s ol e o w n e r s hi p, o r if t h e s u b-
j e ct of t hi s i n s u r a n c e b e o r b e c o m e e n c u m-
b e r e d b y a n y li e n o r m o rt g a g e, o r i n c a s e of 
a n y f r a u d o r f al s e s w e a ri n g b y t h e i n s u r e d 
t o u c hi n g a n y m att e r r el ati n g t o t hi s i n s u r-
a n c e o r t h e s u bj e ct t h e r e of, w h et h e r b ef o r e 
o r aft e r t h e l o s s o r d a m a g e. ”

Pl ai n tiff m o v e d f o r a n o n- s uit ( p. 3 2, et s e q. ),  
u p o n t h e g r o u n d t h at t h e r e w a s a m at e ri al mi s r e p-
r e s e nt ati o n i n t h e a p pli c ati o n f o r i n s u r a n c e a n d 
p r o of of l o s s i n t h at pl ai ntiff t h e r e st at e d t h at t h e 
c a r w a s a n e w o n e w h e n p u r c h a s e d b y hi m w h e r e-
a s it a p p e a r e d it h a d b e e n o ri gi n all y p u r c h a s e d 
b y V a n H o r n C o., s e v e r al m o nt h s p ri o r t o c o n v e y-
a n c e of titl e a n d p o s s e s si o n t o t h e pl ai ntiff b y 
V a n H o r n; a n d t h at s u c h mi s r e p r e s e nt ati o n v oi d s 
t h e p oli c y u n d e r it s t e r m s ( E x hi bit P - 1, 11. A A a n d 

6 - 1 0 ).  •

T h e C o u rt r ef u s e d t h e n o n- s uit a n d aft e r t h e 
m att e r s of d ef e n s e w e r e e st a bli s h e d g a v e j u d g-
m e nt f o r t h e pl ai ntiff o n t h e t h e o r y t h at w h at e v e r 
st at e m e nt w a s m a d e w a s e q u all y k n o w n t o t h e d e-
f e n d a nt’ s a g e nt at t h e ti m e of t h e a p pli c ati o n a n d 
f ail e d t o m a k e a fi n di n g w h et h e r t h e c a r w a s n e w 

or ol d.
L at e r u p o n b ei n g r ul e d t o d o s o, t h e T ri al C o u rt 

c e rtifi e d t h at of c o u r s e f r o m t h e t e sti m o n y t h e c a r 

w a s a n ol d o n e ( p. 4 8 B ).
T h e S u p r e m e C o u rt h a s r e v e r s e d t h e T ri al 

C o u rt’ s fi n di n g of a g e n c y o n t h e g r o u n d t h at t h e r e 
w a s n o p r o of of a n y a ut h o rit y of s u c h a g e n c y i n 
w riti n g a s r e q ui r e d b y t h e p oli c y a n d t h e r ef o r e 
t h e r e o nl y r e m ai n e d b ef o r e t h e S u p r e m e C o u rt 
t h e q u e sti o n w h et h e r t h e j u d g m e nt c o ul d b e af-
fi r m e d u p o n a n y ot h e r g r o u n d p r e s e nt e d t o t h e
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C o u rt r e U e d ^  ^  T ” 7 - U P° n W hi e h t h e T » al

S u P r e“ e C o u rt p u r p o rt s t o h a v e f o u n d 
s u c h a g r o u n d f o r affi r m a n c e b y r e vi e wi n g- t h e

C o' u rt Z t t f  r e V e r si n g t h e fi * di n g of t h e T ri al

i n «- t h at t h e  C a r Wa S 811 ° l d ° " e a D d it s e!f h ol d-p .¡ t h a t t h e c a r w a s n e w wit hi n t h e m e a ni n g of t h e 

T h e d ef e n d a nt- a p p ell a nt u r g e s t h at t h *

of t h e 6 Di st ri ct 6 ™ d T  ^  r e V e r si n g t h e ¿ « d g m e nt oi i n e . Di st ri ct C o u rt o r g r a nti n g j u d g m e nt f o r d «
t e n d a nt u p o n t h e f oll o wi n g g r o u n d s f  ^

A. B e c a u s e S u p r e m e C o u rt e r r e d i n r e vi e wi n g
a n d r e v e r si n g a fi n di n g of f a c t, t h o u g h t h e r e
e vi d e n c e t o s u p p o rt s u c h fi n di n g.

' B ®c a u s e S u p r e m e C o u rt e r r e d i n- r e vi e wi n g

A p p el'] at e" C o u r f   m a kl n g a f a di n g, a s a n

Tii al C o u rt ^  t h e fi n dif a  of t h e

C. B e c a u s e S u p r e m e C o u rt e r r e d i n n ot r e v e r s

tC o u rt aft e r r e v e r si n g t h eg 0 1 ^ l s t n c t C o u rt u p o n t h e q u e sti o n of

T L r „ " S ? r , cr r i »■ ¿ " 1 ». B e c a u s e t h e T ri al C o u rt s h o ul d h a v e n o n-

T ri al ( v Z x ff if 0 1 / * 16 r e a s o n s u r g e d b ef o r e t h e 

d ef e n d a nt h a V e  ̂  i “ 1* ™ « « f o r t h e

T h e a b o v e p oi nt s will b e r eli e d u p o n b y a p p el

i n g h e a d s S C U S S e d “   b ri ef u n d e r t h e f o S o w-

e a r ' - v Z  Wa S itl stifi e d i n fi n di n g t h e
c a r w a s a n ol d o n e wit hi n t h e m e a ni n g of t h e

s u t yfina d d  ^  S a “  C 0 U rt 6- d *  r e v e r si n g 

,,, 5 ' T h e S u p r e m e C o u rt s h o ul d h a v e r e v e r s e d

n i e i d ^ f e l n t   ̂  C ° U rt ° r  ^



H I. T h e r e p r e s e nt ati o n t h at t h e a ut o m o bil e 
w a s n e w w h e n p u r c h a s e d b y t h e i n s u r e d w a s a m a-
t e ri al mi s r e p r e s e nt ati o n a n d w a r r a nt y a n d it s u n-

t r ut h v oi d s t h e p oli c y.

P O I N T  I

T h e T r i a l C o u r t w a s j u s t i f i e d i n  f i n d i n g  

t h e c a r w a s a n o l d o n e w i t h i n  t h e m e a n i n g  

o f t h e p o l i c y a n d t h e S u p r e m e C o u r t e r r e d i n  

r e v e r s i n g s u c h f i n d i n g .

T hi s p oi nt i s r ai s e d b y t h e t hi r d a n d f o u rt h 
g r o u n d of t h e a p p e al, w hi c h c a n b e di s c u s s e d t o 

g et h e r.
T h e T ri al C o u rt at fi r st m a d e n o fi n di n g 

w h et h e r t h e c a r w a s n e w o r ol d, b ut o n r ul e t o 
c e rtif y t h e f a ct, t h e n c e rtifi e d t h at “ of c o u r s e, 
f r o m "t h e t e sti m o n y p r o d u c e d b ef o r e m e, t h e c a r 
w a s a n ol d o n e ”  ( p. 4 8 B ). T h e S u p r e m e C o u rt 
aft e r r ef e r ri n g t o p o rti o n of t h e e vi d e n c e, h ol d s 
t h e T ri al C o u r t’ s fi n di n g w a s n ot j u stifi e d a n d 
fi n d s t h e c a r w a s a n e w o n e wit hi n t h e m e a ni n g of 
t h e i n s u r a n c e p oli c y’s! wit h o ut h o w e v e r h ol di n g 
t h at t h e r e w a s n o  e vi d e n c e  t o s u p p o rt t h e T ri al 
C o u rt fi n di n g. I n ot h e r w o r d s, t h e A p p ell at e 
C o u rt it s elf m a d e a fi n di n g f r o m t h e e vi d e n c e s e-

l e ct e d a n d r ef e r r e d t o b y it.
T hi s i s n ot p e r mi s si bl e, if t h e r e w a s a n y  e vi-

d e n c e  t o s u p p o rt t h e fi n di n g of T ri al C o u rt, e v e n 
t h o u g h a n ot h e r T ri al C o u rt o r J u d g e w o ul d h a v e 

f o u n d diff e r e ntl y u p o n s u c h e vi d e n c e.

U pt o n v s. Sl at e r, 8 3 N. J. L., 3 7 3.
T h o m a s v s. N ati o n al B e n efit A s s o ci a-

ti o n, 8 4 N. J. L., 2 8 1.
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T h e e vi d e n c e s h o w s t h e s e f a c t s:  T h e V a n 
H o r n C o m p a n y b o u g ht t h e c a r f r o m o n e B r o c k 
m it s o w n n a m e i n J a n u a r y, 1 9 1 5 ( p. 2 4, 1. 1 5) 
a n d c o n si d e r e d t h e m s el v e s t h e o w n e r s ( p. 2 4, II! 
3 5- 3 8; p. 2 5, 11. 1 5- 2 2), a n d k e pt p o s s e s si o n of t h e 
c a r ( p. 1 3, 11. 1 1- 1 3; p. 1 8, 11. 2 2- 2 7); a p pli e d f o r 
li c e n s e i n t h ei r o w n n a m e i n J a n u a r y ( p. 2 6, 11. 
6- 1 2 a n d E x hi bit D - 6 ); a n d t h e c o m p a n y di d n ot 
t r a n sf e r titl e a n d p o s s e s si o n t o - pl ai ntiff u ntil 
J u n e ( p. 2 5, 1. 2 3, et c.) w h e n p ai d f o r b y pl ai n-
tiff ( p. 2 3, 11. 6- 1 0) alt h o u g h pl ai n tiff f r o m 
m e m o r y e r r o n e o u sl y t h o u g ht h e g ot titl e i n 
M a r c h ; t h at t h e i n s u r a n c e b y pl ai n tiff w a s n ot ef-
f e ct e d u ntil J u n e 2 5t h ( p. 2 3, 11. 1 8- 2 0 a n d E x hi bit 
D - 3 ); t h at it w a s n ot o w n e d b y pl ai n tiff i n J a n u -
a r y ( p. 2 5, 11. 1 0- 1 4); t h at pl ai n tiff b o u g ht c a r 
f r o m V a n H o r n C o. ( p. 6, II. 3 9- 4 0 ); t h at t h e r e 
h a d b e e n a n a c ci d e nt t o t h e c a r b ef o r e titl e c o n-
v e y e d t o pl ai n tiff o r i n s u r a n c e eff e ct e d a n d r e-
p ai r s w e r e m a d e p ri o r t o M a y 1 8t h, c o sti n g 
$ 1 1 0. 5 7, a s a p p e a r s b y E x hi bit D- 5 of t h at d at e 
a n d bill r e n d e r e d t o t h e V a n H o r n C o.; t h at pl ai n-
tiff st at e d i n hi s a p pli c ati o n ( E x hi bit D- 3) a n d i n 
t h e p r o of of l o s s ( E x hi bit D- 2) t h at t h e c a r w h e n 
p u r c h a s e d b y hi m w a s a n e w o n e.

I t i s t r u e al s o, t h at t h e V a n H o r n C o m p a n y 
m a d e a v e r b al a g r e e m e nt wit h pl ai n tiff t h at it 
w o ul d s ell t h e c a r t o hi m, a s S u p r e m e C o u rt 
o pi ni o n s a y s, “ A s s o o n a s t h e l att e r h a d  e a r n e d  
s uffi ci e nt  f w n d s t o p a y f o r i t, ”  o r a s T ri al C o u rt 
s a y s, t h e c a r t o b e c o m e t h e p r o p e r t y  of t h e pl ai n-
tiff a s s o o n a s p ai d f o r. ”

I t i s e vi d e nt b y t h e c o n cl u di n g p o rti o n of t h e 
S u p r e m e C o u rt o pi ni o n, t h at t h e y b a s e d t h ei r 
affi r m a n c e of j u d g m e nt b el o w u p o n t h ei r r e v e r s al 
of a f a ct f o u n d b y T ri al C o u rt, a n d h el d t h e c a r 
t o b e a n e w o n e u n d e r t h e p oli c y, b e c a u s e of t hi s
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understanding or agreement between plaintiff and 
the VanHorn Co., for it states “ this amounted 
to a purchase for plaintiff as much as if the 
credit had been given to him directly by the 
seller.”  This view might be proper in equity if 
the proceedings were between the plaintiff and the 
VanHorn Co., in case the latter tried to deprive 
plaintiff of the right to take and pay for the car, 
but it must be kept in mind that this is a suit at 
law to recover upon an insurance policy and the. 
matter of absolute title in the insured is material. 
It is common knowledge that in all such policies, 
as in this one, there are provisions that the entire 
policy shall be void if  the interest of the insured

“ be other than unconditional and sole 
ownership, or if the subject of this insur-
ance be or become encumbered by any lien 
or mortgage, or in case of any fraud oi 
false swearing by the insured touching any 
matter relating to this insurance or the sub-
ject there, whether before or after the loss 
or damage”  (Exhibit P-1, H  6-10 of con-
ditions on back of policy).

Such provisions are to protect the company 
and bear upon the assumption of the risk or con-
tinuance of risk and whatever tends to lessen or 
qualify the interest of insured in the property, 
to that extent, lessens his interest in protecting 
and preserving the same. The question whethei 
the car is new or old, when acquired by the in-
sured is also material in the same sense and af-
fects his interest in protecting the property and 
also the company’s risk and the question of 
value. It is also common knowledge that there is 
a rapid depreciation in value of automobiles, im-
mediately after purchase and use by an owner,
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and it will be observed in this case that the amount 
of insurance $400.00 is the fnll value of a new 
Ford machine, such as this was stated to be. How 
material that statement was in this case appears 
from the fact that before June, when the title was 
transferred to plaintiff and he had completed pay-
ing therefor, and before the policy herein was 
effected, the car had been in possession and use 
of VanHorn Co., and had suffered a serious ac-
cident and had been repaired at a cost exceeding 
$100.00 prior to May 18th, the date of bill 
rendered for repairs (Exhibit D-5).

Again, the view of the Supreme Court, is un-
warranted because plaintiff even does not claim 
title in himself from January when originally 
purchased by VanHorn (p. 16, II. 20-38) but only 
from March as he says from memory, though in 
fact title was not conveyed to him until June as 
above stated (p. 23, II. 6-10; p. 25, 1. 23, etc.), and 
the Trial Court’s finding is that the car was not 
to become the property of the plaintiff until paid 
for and was purchased from the manufacturers 
by VanHorn, a license being issued in his name 
and subsequently the title passed from him to the 
plaintiff, at least two months after the purchase 
by VanHorn.

And to hold that the plaintiff was the owner 
from January would work a grave injustice to 
the defendant because i f  any such claim or conten-
tion had been made by plaintiff at or before the 
trial, the defendant was entitled to rely upon the 
fact that such alleged ownership was not “ uncon-
ditional and sole ownership,”  in that the legal 
title certainly was then held by VanHorn Co., and 
the car registered in their name as owners and 
plaintiff had no right to compel VanHorp Co., to 
give him possession or title until paid for; and
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payments in full were not made until June nor 
title and possession given to Mm. And defendant 
could also have relied in that event, upon the con-
tention, that if  plaintiff be viewed as owner in 
January, then the retention of legal title and 
possession by VanHorn until June, should be con-
sidered a “ lien or encumbrance”  for unpaid pur-
chase price. Certainly the retention of legal title 
and possession by VanHorn can only be consid-
ered either as deliberately and intentionally a re-
taining of ownership or as security for unpaid 
purchase price in lieu of a chattel mortgage. In 
either of which case, the policy would be void by 
its terms. The theory of the Supreme Court not 
only goes further than plaintiff ever contended 
but is contrary to the Trial Court’s finding that 
plaintiff did not pay for or become the owner until 
at least two months after purchase by VanHorn 
from the 'manufacturers; and no such claim was 
made or tried out in the District Court, and cannot 
be now introduced.

Axel vs. Kraemer, 75 N. J .  L ., 688.
Barnes vs. Wallington & Co., 78

N. J .  L ., 490.
Camden vs. McAndrews & Forbes Co.,

85 N. J .  K ,  260.
Furthermore, how could the plaintiff have 

successfully maintained a claim of unconditional 
' and sole ownership from the very lien or encum-

brance dating from January when he had not 
completed paying for the car until June, in view 0 
the facts, that admittedly in case of his failure 
to pay, or leaving of his employment, or his death,, 
neither he nor his legal representatives could have 
compelled VanHorn to turn over possession or 
legal title unless and until fully paid for.



J O

C o n si d e ri n g all t h e f a ct s a n d ci r c u mst a n c e s i n 
e vi d e n c e, c a n it b e s ai d t h at t h e a g r e e m e nt b e-
t w e e n V a n H o r n a n d t h e pl ai ntiff m u st n e c e s s a ril y 
a n d c o n cl u si v el y b e c o n str u e d a s a n a g r e e m e nt  t o 

c r e d xt  a s t h e S u pr e m e C o u rt s a y s, a n d
at pl ai ntiff w a s t h e a b s ol ut e o w n er f r o m t h e 

d at e of ori gi n al p ur c h a s e b y V a n H o r n f r o m t h e 
m a n uf a ct u r e r ? D o t h e p r o of s c o m p el s uc h a c o n-
st r u cti o n l. C e rt ai nl y n ot. O n t h e c o nt r a r y, t h e 
r et e nti o n of l e g al titl e a n d p o s s e s si o n h y V a n-

fl h r t n -i r il t hi -C a r W as f ulI y p ai d f o r i n J u n e 
a nti bill e d t o pl ai ntiff a n d t h e f a ct t h at t h e pl ai n-

V T i 1 n 0t hi"' e c o m P ell e d V a n H o r n b ef or e 
t h at d at e t o gi v e hi m s uc h p o s s e s si o n a n d titl e, 
l e a d s r at h e r t o t h e c o n cl u si o n, t h at t h e a gr e e m e nt 
w as a n a g r e e m e n t  t o s ell,  o nl y u p o n p e rf o r m a n c e 

. ™ e c o n diti o n of f ull p a y m e nt a n d n ot ot h er- 
w us e. - n d t h e f a ct t h at n o i n s ur a n c e w as t a k e n
o u y pl ai ntiff u ntil J u n e, c o nfir ms t hi s c o n st r u e- 
ti o n.

If t h e a gr e e m e nt m er el y a m o u nt e d t o a n e xt e n-
si o n of cr e dit b y V a n H o r n t o t h e pl ai ntiff “ a s 
m u c h a s if t h e c r e dit h a d b e e n gi v e n t o hi m di- 
r e ctl y b y t h e s ell e r” ( m e a ni n g B r o c k f r o m w h o m 
V a n H o r n t o o k titl e) w h y di d n ot pl ai ntiff h a v e 
p o s s e s si o n a n d c o nt r ol of t h e c ar f r o m t h e v e r y 
b e gi n ni n g a s h e w o ul d h a v e h a d if p ur c h a s e d di- 
r e ct b y hi m f r o m B r o c k u p o n cr e dit ?

A n d b e c a us e a n a ut o m o bil e i s d e e m e d s e c o n d 
h a n d a n d g r e atl y d e pr e ci at e s i n v al u e al m o st i m-
m e di at el y aft e r p ur c h a s e f r o m t h e m a n uf a ct u r e r 
a n d s u c h a p u r c h a s e r n o m att e r h o w s o o n aft e r li e 
(r a ys t h e c a r a s n e w, c a n n e v er r e s ell it f o r a n y-
t hi n g n e ar o ri gi n al c ost —if d ef e n d a nt h a d k n o w n 
t hi s c a r w a s p ur c h a s e d i n J a n u a r y f r o m t h e 
m a k e r b y s o m e o n e ot h er t h a n pl ai ntiff, a n d us e d
,  ( ° r o nl y M a r c h e v e n a s cl ai m e d b y

pl ai n tiff ) b ef o r e titl e w a s gi v e n t o pl ai n tiff a n d
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that it had been seriously injured in the mean-
time, is it reasonable to believe that they would 
have insured it for $400.00?

Can this be so, in view of the fact that thereby 
a convenient scheme for defrauding insurance 
companies can be carried out thus: A  by under-
standing with B , agrees to buy a car from the 
maker with his own money and that he will turn 
the car over to B as soon as B pays for it; A  uses 
the car for several months and turns it over to B 
who insures it for full value as a new car, and uses 
it until some alleged accident or theft occurs, and 
collects the full insurance from the company; thus 
A and B have had a season’s use free of cost to 
them. It is not contended that this plaintiff was 
party to any such scheme but the possibility shows 
the fallacy of the view of the Supreme Court, so 
far- as it affects the absolute and unconditional 
ownership required in matters of insurance.

All these considerations emphasize the injury or 
legal fraud upon the defendant insurance com-
pany, in taking out insurance to practically the 
full value of a brand new Ford car, by represent-
ing the car as new, though purchased and used by 
another for some months previous to its transfer 
to the plaintiff and especially after a serious acci-
dent to the car which cost over $100.00 to repair.

It is therefore respectfully submitted, that the 
Supreme Court erred in reviewing and reversing 
(he finding of fact by the Trial Court that the car 
was an old one, since there was evidence upon 
which to base such a finding and also in that the 
Court itself make a finding of fact, as an Appel-
late Court, upon a review of the evidence.

Even when the question is a mixed one of law 
and fact, the rule is the same that an Appellate 
Court will not review such a finding.

Larned vs. McCarthy, 85 N. J .  L ., 589.



1 2

P O I N T  I I

S u p r e m e C o u r t e r r e d i n  n o t r e v e r s i n g t h e  

j u d g m e n t o f D i s t r i c t C o u r t o r g r a n t i n g  

j u d g m e n t f o r d e f e n d a n t .

T h e T ri al C o u rt h a vi n g gi v e n j u d g m e nt 
a g ai n st t h e d ef e n d a nt u p o n a n e r r o n e o u s t h e o r y 
t h at t h e a g e nt of t h e d ef e n d a nt k n e w all t h e f a ct s 
a n d c o n diti o n s a s w ell a s t h e pl ai n tiff; a n d t h e 
S u p r e m e C o u rt h a vi n g s et a si d e t h at fi n di n g, b e-
c a u s e t h e r e w a s n o  p r o of  of s u c h a g e n c y i n w rit- 
i n g, a n d t h e T ri al C o u rt h a vi n g f u rt h e r f o u n d 
t h at t h e c a r, t h o u g h r e p r e s e nt e d t o b e n e w, w a s i n 
f a ct a n ol d o n e w h e n p u r c h a s e d b y pl ai n tiff, t h e r e * 
w o ul d s e e m t o h a v e b e e n n o g r o u n d l eft t o s u p-
p o rt a j u d g m e nt f o r t h e pl ai n tiff a n d t h e S u p r e m e 
C o u rt s h o ul d t h e r ef o r e eit h e r h a v e r e v e r s e d t h e 
j u d g m e nt a n d g r a nt e d a n e w t ri al o r e nt e r e d j u d g-
m e nt f o r d ef e n d a nt a c c o r di n g t o S e cti o n 2 0 6 of 
Di st ri ct C o u rt A c t. A s t h e c a s e h a d b e e n f ull y 
t ri e d, it w o ul d s e e m t h at t h e S u p r e m e C o u rt 
s h o ul d h a v e e nt e r e d j u d g m e nt f o r d ef e n d a nt.

T h e o nl y a p p a r e nt r e a s o n o n e of t h e s e t hi n g s 
w a s n ot d o n e i n t h e S u p r e m e C o u rt i s t h at it e r-
r o n e o u sl y r e v e r s e d t h e fi n di n g of f a ct a n d m a d e a 
c o nt r a r y fi n di n g a s i s di s c u s s e d i n t h e p r e c e di n g 
p oi nt.

P O I N T  I I I

T i e  r e p r e s e n t a t i o n  t h a t t h e a u t o m o b i l e  

w a s n e w  w h e n p u r c h a s e d b y  t h e i n s u r e d w a s  

a m a t e r i a l m i s r e p r e s e n t a t i o n  a n d w a r r a n t y  

a n d i t s u n t r u t h  v o i d s t h e p o l i c y .

T hi s p oi nt w a s r eli e d u p o n a s a g r o u n d f o r n o n-
s uit i n t h e T ri al C o u rt.
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It may benecessary to discuss this point in view 
of the fact that it may be deemed to have been lift- 
nliedlv decided favorably to defendant, because 
Sunreme Court found it necessary to overcome 
the finding of the Trial Court that the car was an 
old one and hold it to be a new one in order to 
sustain the judgment below; but as the Supreme 
Court did not expressly rule on the point, it m y 
be well to call this Court’s attention to the fact 
that the point was presented and the evidence 
shows defendant relied upon the representation as 
true and material and if untrue, it voids the policy 
under its terms. We therefore urge that the Trial 
Court’s finding that the car was an old one is 
final and being material voids the policy.

The statement of an applicant for insurance 
that the automobile was new when purchased by 
him is a material representation which forms the 
basis of the policy of insurance and opon which 
the Insurance Company lias a right to y 
issuing the policy. The law is well settled m this 
state that a material representation in an appli-
cation for insurance where the application n m  
a part of the insurance policy amoun.s to 
ranty or a condition upon the breach of which, 
no recovery can be had upon the policy, 
the policy in express terms refers to the applica-
tion or other papers relative to the risk: an 
adopts them as part of the contract of insurance 
they become part of the policy and the 
therein relative to the situation, use or 
of the property are warranties on the part ot
assured and the validity of the
surance depends upon the truth and fulfillment ot
the warranties and conditions therein expressed.

Dewees vs. Manhattan Insurance Co.,
34 N . J .  L ., 244.



1 4

Milli c e n v s. W o o d w a r d, 6 4 N. J  L 
4 4.

C a r s o n v s. J. C. I n s u r a n c e C o., 4 3 N J  
L., 3 0 Q.

I n t h e c a s e at b a r, t h e d e s c ri pti o n of t h e a ut o-
m o bil e i s s et o ut i n t h e p oli c y a n d t h e p oli c y c o n-
t ai n s t h e f oll o wi n g c o n diti o n s ( E x hi bit P- 1 11. 
A A, a n d 6- 1 0):

4‘ T hi s p oli c y i s m a d e a n d a c c e pt e d s u b-
j e ct t o t h e f o r e g oi n g sti p ul ati o n s a n d c o n-
diti o n s. a n d t o t h e f oll o wi n g sti p ul ati o n s 
a n d c o n diti o n s p ri nt e d o n b a c k h e r e of 
w hi c h a r e h e r e b y s p e ci all y r ef e r r e d t o a n d 
m a d e a p a rt of t hi s p oli c y.’ 1

“ T hi s  e nti r e  p oli c y  s h all  b e v oi d  if t h e 
i n s u r e d o r  hi s  a g e nt  h a s c o n c e al e d  o r mi s-
st at e d,  i n w riti n g  o r ot h e r wi s e,  a n y  m a-
t e ri al f a ct o r  ci r c u m st a n c e,  c o n c e r ni n g  t hi s 
i n s u r a n c e o r  t h e s u bj e ct  t h e r e of; o r if t h e 
i nt e r e st of t h e i n s u r e d b e ot h e r t h a n u n c o n-
diti o n al a n d s ol e o w n e r s hi p, o r i f t h e s u b-
j e ct of t hi s i n s u r a n c e b e o r b e c o m e e n c u m-
b e r e d b y a n y li e n o r m o rt g a g e, o r  i n c a s e  o f  
a n y  f r a u d o r  f al s e s w e a ri n g  b y  t h e i n s u r e d 
t o u c hi n g a n y  m att e r  r el ati n g  t o t hi s i n s u r-
a n c e o r t h e s u bj e ct  t h e r e of, w ritt e n  b ef o r e  
o r aft e r  t h e l o s s o r d a m a g e /f

I f t h e r e w a s t h e r ef o r e a m at e ri al mi s r e p r e s e n-
t ati o n o r a n u nt r u e r e p r e s e nt ati o n, it i s a b r e a c h 
of a w a r r a nt y o r c o n diti o n of t h e p oli c y a n d t h e 
i n s u r e d f o rf eit s all ri g ht s t o r e c o v e r t h e r e o n, a n d 
it i s i m m at e ri al w h et h e r t h e mi s st at e m e nt r e s ult-
e d f r o m b a d f ait h o r f r o m a c ci d e nt o r i g n o r a n c e.
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M a r s h all o n I n s u r a n c e, 2 5 1.
W o o d v s. H a r tf o r d I n s u r a n c e C o., 1 3 

C o n., 5 4 4.
F r a n kli n Fi r e I n s. C o. v s. M a rti n, 4 0 

N. J. L., 5 6 8.

Cl e m e n t  o n  F i r e  I n s u r a n c e, V ol. 2, p a g e 1 5, s a y s 

a s f oll o w s:

‘ ‘ R e p r e s e nt ati o n « of a n a p pli c a nt b e c o m e 
t h e b a si s of i n s u r a n c e if t h e y b e f al s e, 
t o u c hi n g m att e r s m at e ri al t o t h e ri s k, t h e 
c o nt r a ct o bt ai n e d t h r o u g h t h ei r i nfl u e n c e 
c a n n ot b e e nf o r c e d, a n d it i s i n s u c h c a s e s 
q uit e i m m at e ri al w h et h e r t h e mi s st at e m e nt 
r e s ult e d f r o m b a d f ait h o r f r o m a c ci d e nt o r 

i g n o r a n c e. ’ 9

C o o l e y’ s  B r i e f s  o n  t h e L a w  o f  I n s u r a n c e, V ol. 
2, p a g e 1 1 6 6, s a y a s f oll o w s:

“ I t i s a w ell- s ettl e d r ul e s u p p o rt e d b y 
a b u n d a nt a ut h o rit y t h at w h e r e t h e i n s u r e r 
i s i n d u c e d t o e nt e r i nt o t h e c o nt r a ct b y a 
r e p r e s e nt ati o n a s t o a m at e ri al f a ct, t h e 
p oli c y will b e a v oi d e d w h et h e r t h e mi s r e p-
r e s e nt ati o n w a s m a d e wilf ull y wit h i nt e nt 
t o d e c ei v e o r t h r o u g h a n i n n o c e nt mi s-

t a k e. ’ ’

I n A r m o u r  v s.  T r a n s a tl a n ti c  F i r e  I n s u r a n c e  

C o m p a n y,  1 9 N. Y., p a g e 4 5 0, it w a s h el d t h at:

“ A  m at e ri al mi s r e p r e s e nt ati o n m a d e i n 
a p pl yi n g f o r a. p oli c y of i n s u r a n c e will, al-
t h o u g h h o n e stl y m a d e, v oi d t h e p oli c y. ”

I n K a s p r z y h  v s.  M e t r o p oli t a n  L if e  I n s u r a n c e  

C o m p a n y,  2 9 Mi s c., 2 6 3, t h e a ut h o riti e s o n t hi s 
p r o p o siti o n a r e c a r ef ull y c oll at e d a n d aft e r a r e-
vi e w of t h e d e ci si o n s, t h e C o u rt s ai d a s f oll o w s at 

p a g e 2 7 0:
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T h e mi s r e p r e s e nt ati o n s m a d e i n t h e a p-
pli c ati o n f o r t h e p oli c y h e r e u n d e r c o n si d-
e r ati o n w e r e of f a c t s; t h e y w e r e n ot m e r e 
m att e r s of o pi ni o n. A ll of t h e m w e r e m a-
t e ri al t o t h e ri s k a n d t h e r e s ult of t h e m 
w a s t h e i s s u a n c e of a p oli c y o n a ri s k e n-

ti r el y diff e r e nt f r o m t h e o n e w hi c h t h e a p-
p ell a nt t h o u g ht it w a s u n d e rt a ki n g; a n d t h e 
p oli c y i s, t h e r ef o r e, v oi d, w h et h e r t h e i n-
s u r e d k n e w t h at t h e st at e m e nt s w e r e f al s e 
o r n o t. ”

N o r i s t h e r e a n y d o u bt t h at t h e st at e m e nt t h at 
t h e c a r w a s n e w w a s a mi s r e p r e s e nt ati o n o r mi s-
st at e m e nt m at e ri al t o t h e ri s k of t h e p oli c y. 
T h e r e c a n n ot b e a n y q u e sti o n t h at a c a r w hi c h h a s 
b e e n r u n t h r e e o r f o u r h u n d r e d mil e s i s n ot a n e w 
c a r w h et h e r u s e d f o r d e m o n st r ati o n p u r p o s e s o r 
ot h e r wi s e a n d it s v al u e d e p r e ci at e s g r e atl y. T h e 
C o u rt s h a v e e v e n g o n e s o f a r a s t o h ol d t h at w h e n 
a c a r w a s i n s u r e d i n 1 9 0 9 a s a 1 9 0 7 m o d el a n d w a s 
m f a ct a 1 9 0 6 m o d el, t h at t hi s w a s s u c h a m at e ri al 
mi s r e p r e s e nt ati o n a s t o t h e i d e ntit y of t h e i n s u r e d 
p r o p e rt y i n t h e a p pli c ati o n f o r i n s u r a n c e t h at it 
r e n d e r e d r e c o v e r y o n t h e p oli c y i m p o s si bl e. T hi s 
w a s d e ci d e d i n H a r ri s  v s.  S t.  P a ul  Fi r e  a n d  M a-
ri n e  I n s u r a n c e C o.,  1 2 6 N. Y. S u p p h, 1 1 8. T h e 
C o u rt s ai d i n t h at c a s e at p a g e 1 1 9:

“ I t i s p e rf e ctl y cl e a r t h at a u s e d c a r 
c o n st r u ct e d i n 1 9 0 6 a n d i n s u r e d i n N o v e m-
b e r, 1 9 0 9, i s n ot of t h e s a m e i n s u r a bl e v al u e 
a s a c a r c o n st r u ct e d i n 1 9 0 7, a n d t h e st at e-
m e nt of t h e pl ai n tiff t h at t h e c a r w a s of 
1 9 0 7, w a s a m at e ri al r e p r e s e nt ati o n u p o n 
w hi c h t h e d ef e n d a nt h a d a ri g ht t o r el y i n 
i s s ui n g t h e v al u e d p oli c y i n t h e s u m of $ 2,- 
0 0 0. 0 0. T h e m oti o n f o r a n o n s uit m a d e at
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the close of plaintiff’s case and renewed at 
the close of the entire case should have been 
granted. ’ ’

In the case at bar, the defendant company is-
sued a valued policy on the plaintiff’s statement 
that the car was new when purchased by him, 
whereas in fact, it was not new and consequently 
was not worth the amount for which the Vulcan 
Insurance Co., insured it. It  is common knowl-
edge that no old Ford car is worth $400.00. As 
soon as the car is purchased it loses 35 to 50 per 
cent of its value. The insured wilfully misstated 
the fact, and the defendant company relied upon 
that fact in issuing the policy. The testimony of 
Mr. Kahn, the president of the defendant com-
pany, is absolutely unequivocal that the insurance 
company would not have issued the policy had Mr. 
Rabinowitz stated that the car was old when he 
purchased the same (test'., p. 36,11. 21-36), and the 
reliance upon this fraudulent statement bars re-
covery whether the application were part of the 
policy of insurance or not. ‘

Dewees vs. Manhattan Insurance Co., 
supra.

Wherefore it is respectfully contended that the 
judgment of Supreme Court should be reversed 
and a new trial ordered in District Court or judg-
ment entered in Supreme Court for defendant.

Respectfully submitted 
H E R S H E N S T E IN  & F IN N E R T Y , 

Attorneys for Defendant-Appellant.

Charles Herslienstein,
Frank W . Hastings, Jr . ,

Of counsel.








