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Summons.
(July 9, 1926.)

TaE STATE oF NEW JERSEY TO ROBERT W. GRANGE
AND WIiLLIAM G. SLOANE:

You ARE SuMMONED to answer the an-
nexed complaint of John Simmons Co.,

(L. S.) a corporation of the State of New York,
in an action at law in the New Jersey
Supreme Court.

And take notice that unless you file your answer
to said complaint with the Clerk of the New
Jersey Supreme Court at Trenton within twenty
days after service upon you of this writ and the
annexed complaint, the plaintiff may proceed in
the suit and judgment may be entered against

you.

WirNEss, HoN. WiLLiam S. GuMMERE, Chief Jus-
tice of our said New Jersey Supreme Court, at
Trenton, this 8th day of July, 1926.

EpwArp J. KELLEHER,
Clerk.

Heyman & HEvYMAN,
Attorneys for Plaintiff.
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Complaint.
(July 9, 1926.)
NEW JERSEY SUPREME COURT,

MERCER CouNTy CIRCUIT.

2
JouN Simmons Co., a corporation
of the State of New York,

Plaintiff,

v.. fAction at Law.
RoBerT W. GRANGE and WILLIAM

G. SLOANE,
Defendants.

~

Plaintiff, a corporation of the State of New
York, says:

(1) On or about September 14, 1922, plaintift
caused to be instituted in the City Court of the
City of New York, in the State of New York, which
said Court was and is a Court of general juris-
diction for the recovery of debts not in excess
of $5,000.00 and has jurisdiction over all persons
served with its process in the said City of New
York or who may duly appear by attorney in
actions pending against them in said Court, a suit
against the above named defendants herein to
recover from them the sum of $1,485.84, together
with legal interest thereon, which said sum was
due from the defendants to the said plaintiff,
among other things, for goods, wares and merchan-
dise sold and delivered by the plaintiff to the said
~defendants, which were of the agreed price and
reasonable value of $253.47, and for the price of
goods, purchased by and delivered to one Charles

3
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Sedden, of the value of $1,232.37, as agreed upon
by the plaintiff and the said defendants, the pay-
ment of which said sum the defendants guaranteed
to the complainant.

(2) After a judgment by default entered on
October 16, 1922, in the said City Court of New
York against the above named defendant, Robert
W. Grange, for the sum of $1,533.66, both of said
defendants applied to the said City Court of the
City of New York on or about the 25th day of
October, 1922, for the vacation of the said judg-
ment and permission for the above named de-
fendants to enter their Answer to the complaint
therein, and that thereupon such proceedings
were had upon the said application; that the City
Court of the City of New York vacated and set
aside said judgment of October 16, 1922, and per-
mitted the above named defendants to file their
Answer to the complaint of the plaintiff.

(3) Thereupon in the said City Court of the
City of New York, such proceedings were had;
that afterward, by the consideration and judgment
of the said City Court of the City of New York,
plaintiff recovered and a judgment was entered
in favor of the said plaintiff, against the said de-
fendants, on February 23, 1923, in the aforesaid
action, in the sum of $1,5633.75 damages, and $21.49
costs of suit.

(4) Thereafter, one of the defendants herein
William G. Sloane, applied to the said City Court
of the City of New York for an Order vacating
and setting aside the aforesaid judgment of Feb-
ruary 23, 1923, on the grounds, that he, the said
William G. Sloane, was never served with Sum-
mons and Complaint in said suit and that no At-
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torney was either authorized to appear or Answer
for him or on his behalf.

(5) That the application of the said William G.
Sloane for an Order to set aside said judgment
having been duly heard, the said Court, on July
15, 1924, refused to set aside the said judgment,
and made its Order to that effect.

(6) That thereafter the said defendant William
G. Sloane appealed from the last mentioned Or-
der of the said City Court of the City of New
York to the Supreme Court of the State of New
York, which is a Court of general jurisdiction, and
that the judgment of the City Court of the City of
New York was thereafter on November 11, 1924,
affirmed by the said Supreme Court of the State
of New York; and thereafter, on November 28,
1924, the said affirmance of said judgment of the
sald Supreme Court was by the said City Court of
the City of New York made in all respects its own
order; and said judgment remains in full force.
virtue and effect.

(7) That the costs of the appeal amounted to
the sum of $35.00 in favor of the said plaintiff and
against the defendant William G. Sloane.

(8) That there is now due and owing thereon
to the said plaintiff from the defendants, the sum
of $1,555.24, together with interest from February
23, 1923, amounting to $313.12, plus the sum of
$35.00, together with interest thereon from Decem-
ber 6, 1924, amounting to $3.29, making a total of
$1,906.65, no part thereof having been paid.

Plaintiff therefore demands judgment against
the defendants in the sum of $1,906.65, with inter-
est from July 1, 1926, and costs of suit.

HevyMaN & HEYMAN,
Attorneys for Plaintiff.

Answer.
(August 3, 1926.)
NEW JERSEY SUPREME COURT,

MerceEr CouNTy CIRCUIT.

N

Joun Simmons CoMPANY, a cor-
poration of the State of New
York,

Plaintiff,

U >~Action at Law.

RoBERT W. GRANGE and WILLIAM
G. SLOAN,
Defendants.

e

Defendant William G. Sloane residing in the
Township of Lawrence, County of Mercer, and
State of New Jersey, answering the complaint of
the plaintiff, says that:

1. He denies so much of Paragraph 1 as al-
leges that there was due to the plaintiff from him
the amount claimed for goods, wares and merchan-
dise sold and delivered also the amount claimed
on an alleged guarantee of payment for goods sold
and delivered to one Charles Sedden, but on the
contrary, says that no moneys were due or owing
by him either as an individual or jointly with said
Robert W. Grange, or in any manner whatsoever
for any purpose or thing whatsoever. He has no
knowledge concerning such portion of the allega-
tion in Paragraph 1 which sets forth the jurisdic-
tion of the Court or institution of suit, and there-
fore neither admits nor denies the same, but does
deny that the said Court ever acquired jurisdic-
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tion over the person or property of him, this de-
fendant, and further denies that he received no-
tice or knowledge of the institution of such suit
against him prior to the entry of judgment against
him in said Court.

2. He denies paragraph 2 of the Complaint.
3. He denies paragraph 3 of the Complaint.
denies paragraph 4 of the Complaint.
denies paragraph 5 of the Complaint.
denies paragraph 6 of the Complaint.
denies paragraph 7 of the Complaint.
denies paragraph 8 of the Complaint.
FIrsT SEPARATE DEFENSE.

At the time of the institution of the suit upon

which judgment was recovered in the City Couri
in the City of New York, in the State of New York,
this defendant was not indebted to the plaintiff
either as an individual, nor jointly with any other
person in the amount of money sued for, nor in
any other amount for any reason, purpose or thing
whatsoever.

SECOND SEPARATE DEFENSE.

At the time of the institution of suit against this
defendant in the City Court of the City of New
York, in the State of New York, and both prior
and subsequent thereto this defendant was not a
resident of the State of New York, and at the
time of the entry of judgment against this defend-
ant in said City Court of the City of New York,
and both prior and subsequent thereto, this de-
fendant was not a resident of the State of New

7
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York, but on the contrary, at the time of the in-
stitution of the suit aforesaid, and the entry of
judgment thereon as aforesaid, and at all times
prior and subsequent to such occasions this de-
fendant was a resident of the State of New Jersey.
No notice was given to this defendant of the in-
stitution of said suit, and no knowledge was ac-
quired by him of the institution thereof. No sum-
mons nor other process was served upon this de-
fendant in the State of New York or at any other
place. No appearance was entered by this de-
fendant in said suit, nor was any appearance en-
tered by any other person or persons under the
authority of this defendant nor with his knowledge
or consent. No answer or other pleading was filed
by this defendant nor by any person or persons
for him under his authority or with his knowledge
or consent. No jurisdiction was ever acquired
over the person or property of this defendant by
the City Court of the City of New York aforesaid,
and any judgment entered in said Court is by rea-
son of the aforesaid allegations improper, invalid,
entirely void, and of no effect as against this de-
fendant, and the plaintiff is therefore barred of a
right of recovery on said judgment against this
defendant in the Courts of this State.

THIRD SEPARATE DEFENSE.

At the time of the entry of judgment against this
defendant the plaintiff well knew that he had no
claim as against this defendant and further knew
that this defendant had a just and meritorious de-
fense against the alleged claim, and further knew
that this defendant had not been served with sum-
mons or other process out of the City Court of
New York, in the State of New York, and no ap-
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pearance had been entered by this defendant nor
with his knowledge, authorization or consent, and
that no answer or other pleading had been filed by
this defendant nor with his knowledge, consent or
authorization, and that this defendant at the time
of the institution of suit, and entry of judgment
was a resident of New Jersey, and had no residence
in the State of New York and that the Court afore-
said had no jurisdiction over the person or prop-
erty of this defendant but with full knowledge of
all such facts, fraudulently entered and had en-
tered the judgment against this defendant in said
City Court of New York, and by reason of such
fraud, said plaintiff is barred of a right of recovery
on such fraudulent and improper judgment in the
Courts of this State.

FourTH SEPARATE DEFENSE.

This defendant hereby makes all of the allega-
tions of the first, second and third separate de-
fenses a part of this defense and further says that
by reason thereof the City Court of New York, in
the State of New York, did not prior to the entry
of judgment in said Court, nor at the time of entry
thereof, acquire jurisdiction over the person or
property of this defendant and that said judgment
was therefore improperly and improvidently en-
tered and is therefore null and void, and of no
effect as against this defendant, and the plaintiff
is therefore barred of any right of recovery on
such judgment in this Court and in any other
Court in this State.

BrenNNER & KRESCH,
Attorneys of Defendant
William G. Sloan.

9

Reply.
(December 31, 1926.)
NEW JERSEY SUPREME COURT,

MERCER CouNTy CIRCUIT.

N

JouN SimMmoNs COMPANY, a cor-
poration of the State of New
York,

Plaintiff,

7 > Action at Law.

RoBERT W. GRANGE and WILLIAM
G. SLoOAN,
Defendants.

S

Plaintiff, in reply to the defendant’s answer,
says:

(1) It denies all of the allegations contained in
the defendant’s answer.

HEymMAN & HEYMAN,
Attorneys for Plaintiff.
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Postea.
NEW JERSEY SUPREME COURT,

MERCER CouNTY CIRCUIT,

Joun Simmons Co., a corporation
of the State of New York,
Plaintiff,

. >Act1'0n at Law.

RoBERT W. GRANGE and WILLIAM
G. SLOANE,
Defendants.

:

This case was tried before Hon. Ralph W. R.
Donges, Circuit Court Judge, with a jury at the
Mercer Circuit, on September 23, 1927.

The said Judge directed the jury to return a
verdict against the defendant, William G. Sloane,
and in favor of the plaintiff, John Simmons Co., a
corporation of the State of New York, for Two
Thousand forty dollars ($2,040.00), and the jury
did accordingly return a verdict against the said
defendant and in favor of the said plainitff for
the said sum of Two Thousand forty dollars ($2,-
040.00).

Rarpa W. E. DoNGES,
Judge.

10

Rule for Final Judgment.
NEW JERSEY SUPREME COURT.

\

JoHN SimMmoNs Co., a corporation
of the State of New York,

Plaintiff,

Action at Law.

.
>On Postea.

WiLLiam G. SLoANE (or Sloan),
Impld., &ec.,
Defendant.

J

It is ordered that judgment be and hereby is en-
tered in favor of plaintiff and against the defend-
ant for the sum of two thousand and forty dollars,
besides costs to be taxed nisi.

Entered September 30, 1927. On motion of

HeymaN & HEYMAN,
Attorneys.
$2040.00
60.18

$2100.18

A true copy.

EpwaRrp J. KELLEHER,
Clerk.
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Notice of Appeal and Grounds.
NEW JERSEY SUPREME COURT,

MERCER COUNTY.

Joun SimMmons Co.,
Plaintiff,

v.
>On Appeal.

RoBERT W. GRANGE and WILLIAM
G. SLOAN,
Defendants.

=

To Messrs. Heyman and Heyman, Attorneys for
Plaintiff-Appellee.

TAKE Nortice that the appellant, William G. Sloan
appeals to the Court of Errors and Appeals in the
last resort in all causes in New Jersey from the
whole of the judgment entered in this cause upon
the following grounds.

1. Because the Supreme Court erred in granting
the motion for a direction of verdict in favor of
the plaintiff-appellee against the defendant Wil-
liam G. Sloan, appellant.

2. Because the Supreme Court erred in refusing
to grant the motion to direct a verdict in favor of
the defendant William G. Sloan appellant against
the plaintiff-appellee.

BreNNER & KREscH,
Attorneys of Appellant.

13
Case.
SUPREME COURT,
MERCER CIRCUIT,
Trenton, N. J., September 23, 1927.

Before—Hon. RaLpa W. E. DoNGES, Jr., and a Jury.

- 0

Joun SimMmons Co., a corporation
of the State of New York,
Plaintiff,

against ?Action at Law.

RoBeErT W. GrRANGE and WILLIAM
(. SLOAN,
Defendants.

L
-

Present: For the Plaintiff, HEYmMAN &
HeymAN, by BENJAMIN HEYMAN, Esq.
For the Defendant WiLLiAM G. SLOAN,
ADLER & ADLER, by ALFRED A. BRENNER,

Esq.

(A Jury was selected and sworn.)

Counsel for the respective parties thereupon
opened to the Jury, in substance, as follows:

Mr. Heyman: If your Honor please, and you
Ladies and Gentlemen of the Jury, this suit is on
a judgment recovered in the State of New York.
We say that the Plaintiff instituted suit in the
State of New York against two defendants, Robert
W. Grange and William G. Sloan; that an answer
was filed by the defendants in that suit in New
York and a judgment was recovered by the plain-
tiff against both defendants. Thereafter, this de-
fendant Sloan came into Court, the City Court of
the City of New York, and said to the Judge of that
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Court that he was never served with a summons
in this suit; he didn’t live in New York; the attor-
ney who filed the answer in his behalf had no
authority to file that answer; and he therefore
asked this Court to set aside that judgment insofar
as he was concerned and permit him to come in
and file an answer. That issue was heard before
the Court in the City of New York and the Court
refused to set aside the judgment. He took an
appeal, and the higher Court dismissed the appeal
and affirmed the judgment of the Court below.

Now, it is on that judgment that we are bringing
this suit, and we are asking for the amount of the
Judgment in the City Court of New York, $1906.65
with interest from July 1, 1926. We will show
you that we are entitled to your verdict.

Mr. Brenner: If your Honor please, and you
Ladies and Gentlemen of the Jury, Major Sloan
was in partnership at one time, in New York, with
a man named Robert W. Grange. That partner-
ship was dissolved. The date, I think, of that
dissolution was the end of 1921, maybe in Decem-
ber. After that partnership was dissolved, Grange,
in order to get the benefit of Major Sloan’s name—
he was well known over there—continued the
business without our knowledge, consent or acqui-
escence, under the old firm name of Sloan &
Grange. Thereafter, Grange guaranteed an ac-
count of someone else for goods that were deliv-
ered to this individual. Sloan did not know that
individual; Grange did, and was doing business
with him, and because he was doing business with
him, he guaranteed this account.

Grange also bought some merchandise, a small
amount, something under $250.00, this all being
done without Major Sloan’s knowledge, and with-
out him having anything to do with it.

S
Case.

Grange did not pay this guarantee for the mer-
chandise that wasn’t paid for by the man he stood

- good for. Suit was, therefore, instituted in New

York in the City Court, but they started suit not
against the man who received the merchandise,
but against Grange & Sloan. Major Sloan who
was a resident of New Jersey knew nothing about
that; he had no residence nor place of business in
New York, and he didn’t know the suit was being
instituted in New York against him, and did not
contest the matter.

The attorneys who had brought that New York
suit realized they had no jurisdiction over Sloan
and therefore when they took their judgment, they
took it against Grange alone and not against
Sloan. When Grange saw that judgment had been
entered by default, he went to Morrell, Bates, Top-
ping & Anderson for the purpose of getting it
opened up for answer.

Sloan had never been served. Anderson, who
handled the matter, was somewhat careless in
making the application and when he made the
application, he made it as for both Sloan and
Grange and that was the first time Sloan’s name
ever came into the proceedings. Sloan never had
anything against him. The application was made
in New York, and then, in the same careless way,
when he filed an answer to the suit in New York,
he filed it on behalf of both Grange and Sloan.
Major Sloan never heard of Anderson; never
knew him, and never saw him, and the answer
was filed without Sloan’s consent.

The matter was brought to trial, and Grange
alone appeared. Motion was made for a summary
judgment, that is a judgment on the pleas with-
out anybody being heard. Anderson appearing for
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both defendants’ judgment was rendered for the
first time against both Sloan and Grange. Major
Sloan knew nothing about it, and was never liable
for it. He then learned through his New York
attorney who evidently had seen it in the New
York record or report, that there was a judgment
against Major Sloan, and knowing he was his New
York representative, got in touch with Major
Sloan. He realized he was not indebted to any-
body and then made application to open this up.
The New York Court, realizing that a New Jersey
resident was also responsible for that debt, re-
fused to open it up. He appealed, and that like-
wise failed to open it up.

We are going to show you that Major Sloan has
never had an opportunity to be heard. We are
going to show you that if the case were heard in
New York and the case had come up regularly,
there would be no question about the facts. He
did not guarantee an account, and did not know
the man for whom it was guaranteed. He never
ordered any merchandise, and does not owe this
concern one dollar. They realize that. They
could bring suit in our courts directly against
Sloan, and they having jurisdiction could deter-
mine whether he is indebted for that money. That
is what we are asking in this case; that we have an
opportunity to defend the suit on its merits.

Mr. Heyman: If the Court please, I move for
a direction of the verdict in favor of the plaintiff
on the pleadings and on the law in the case. The
proofs, from the opening, are that an answer was
filed on behalf of this defendant, whether author-
ized or unauthorized, it was filed in his behalf;
that judgment was entered against this defendant
in the City Court of the City of New York; there-

17
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after, this defendant personally and voluntarily
appeared in that same court on an application to
set aside that judgment; that application was de-
nied and judgment was entered and an order af-
firming the judgment drawn; that thereafter, vol-
untarily he appealed to the Appellate Court in the
State of New York from the entry of this judgment
on an order denying his application to open, and
that appeal was dismissed and judgment finally
was entered against him.

Now, we say that, firstly, on the question of fact
as to whether or not the answer was filed with
his authority, we say that inasmuch as he ap-
peared in the City Court of New York where the
judgment was originally entered and the Appel-
late Court to which he appealed it is res adjudi-
cata, and he is bound by the ruling of the Court
which he selected.

Your Honor well knows that if no appeal or no
application had been made by this defendant to
the Court in New York and judgment had been
permitted to stand as it was at that time and suit
started on that judgment in this State, there is no
question that this defendant would then have had
the right to set up no service and no appearance
by his authority, but having selected his forum
and having tried out that very issue and it having
been decided, it is our contention that that consti-
tutes a binding judgment against him. It is our
contention that having selected his own forum he
is now bound by the decision of it.

The Court: Have you any authorities?

Mr. Heyman: There is no case in this State. I
think I can say with absolute safety that there is
no case in this State directly in point. No case has
ever been decided where the defendant, after judg-
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ment, has appeared in a foreign Court for this
particular purpose. The only thing that I have
been able to find, if your Honor please, is what I
find in C. J., in which we find this expression:

“Where it has been determined by a di-
rect proceeding by the court of last resort
in the State in which a decree was rendered
that the court rendering it had power to
enter it, the courts of other states must give
it full faith and credit.”

That is identically the situation.

The Court: Citing what authority?

Mr. Heyman: Van Muter v. Sankey, 148 11l., and
36 Miss. 628. The section is—

“A contention that a former judgment is
void for want of jurisdiction over the sub-
ject matter which turns on the construction

of a statute of a foreign state where the
judgment was rendered, is not maintainable
where the judgment has been affirmed by the
court of last resort of that state.”

McLain v. Parker, 8 Kan., 129 Pac., and then
in 237 U. S, 469. That is the only thing in close
proximity to the facts that I have been able to
discover.

The Court: First, for the purpose of the record,
the stenographer not having taken the openings—
it is my practice always to have the openings taken
because sometimes motions are made on the open-
ings as in this case—I take it there is no dispute
that after the application from the pleadings that
there was a judgment entered in the City Court
of New York, and that the defendant Sloan ap-
peared and made a motion to open that judgment

19
Case.

in that Court. The application being denied, he
took an appeal, raising the question of the lack
of jurisdiction of the New York City Court, and
that the Appellate Court denied his application to
have the judgment opened, and that the judgment
still, on that affirmation, remains of record in New
York?

Mr. Brenner: With this modification, if the
Court please, that the appearance in the City Court
of New York was a special appearance raising only
the question of jurisdiction, and that the appear-
ance to the Appellate Court in New York was a
special appearance raising only the question of
jurisdiction.

Mr. Heyman: That isn’t so.

Mr. Brenner: I contend that it is.

Mr. Heyman: Here are the appearances. You
don’t dispute the record?

Mr. Brenner: I am not disputing the Record. I
am positive that the record shows special appear-
ance that raises only the question of jurisdiction.
T'he question of jurisdiction necessarily makes the
appearance a special appearance. This case was
never gone into on its merits. It was on a rule to
show cause to vacate the judgment because of the
failure to serve process.

The Court: And the Court of original juris-
diction held that the defendant was in Court, and
when the Court of Appeals—

Mr. Brenner: No, the Court of original juris-
diction refused. I presume that it is a matter of
discretion in the New York Courts, the same as in
our Courts until the contrary is established—that
a refusal to open a judgment entered is a matter
of discretion, and it was but in the exercise of that
discretion that it refused to open up the case.
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The Court: I will hear you.

Mr. Heyman: In view of the fact that the Court
wants to get the facts on the record, may I say
that I offer in evidence at this time the exempli-
fied copy of the record of the judgment in the City
Court of New York-as it appears as of today, and
that Judge Brenner has agreed with me that he
will not dispute the jurisdiction of the City Court
of the City of New York if the defendant were
properly before the Court.

The Court: That is, it had jurisdiction over the
subject matter of the suit?

Mr. Brenner: Yes.

The Court: The question is to the right of
jurisdiction over the party.

Mr. Brenner: Yes.

Mr. Heyman: May I say that this application
which has an application which was an application
on behalf of this defendant was made by Walter
B. Topping, Attorney for the defendant and ap-
pearing as special counsel for the defendant
William- G. Sloan and that the notice of appeal
from the City Court of the City of New York to
the Appellate Term of the Supreme Court, First
Department, was made by Walter B. Topping,
Attorney for defendant, William G. Sloan, page 1,
not appearing specially, but appearing for defend-
ant, William G. Sloan.

Mr. Brenner: As a special appearance, of course,
which this must be based on. The special appear-
ance by motion was by Mr. Topping appearing for
Sloan on application to vacate this judgment on
the ground of lack of jurisdiction. That being
refused, there was no change of this situation,
because his application, as this entire record will
show, was based entirely upon this matter of juris-
diction.

()]

Case.

Now, I disagree with counsel when he says there
are no cases in this State on the subject matter of
this suit. As a matter of fact, there is a case in this
State that goes much farther than I realized a case
could go; McGee and Lupey v. 34 N. J.
Law, at page 286. That was a rather peculiar
situation. There was a suit started against two
partners of an alleged partnership, the same as
here, in the New York Courts. One of the partners
was a resident of New York. Service was had
against the New York resident and judgment en-
tered in New York only as against the one who had
been served, making it a little bit different from
the situation we have here. The matter was tried
on 1ts merits and judgment was entered against
the New York resident. Suit was thereafter started
in the Courts of this State as against both, that is,
against that defendant, who had been served in
New York, appeared in New York, tried the case
on the merits in New York and succeeded in get-
ting a judgment against him. When the case was
tried in New Jersey, or when suit was instituted in
New Jersey, that defendant in New York then
raised a question of jurisdiction, holding that in-
as-much as service was not made on both defend-
ants in New York, that no suit could be instituted
in this State against the one who had been served

in New York. The Court said as to that proposition,
this:

“A want of jurisdiction in the Court of
New York with respect to one of the defend-
ants, is the defense contained in this plea,
and the counsel of the plaintiff in obviation
of this objection, in the first place insists
‘that it is not competent for the defendant
who was duly summoned before the foreign
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tribunal to raise this question. The argu-
ment is, that the exception is personal to
the party over whom there was no juris-
diction, but this ground is not tenable. This
is a suit on a charge against two parties, and
the judgment in the present proceeding must
be against neither or both. If the record
sued on does not disclose a joint cause of
action, the result is, that by the admission
of the pleadings, a misjoinder appears,
which is an inexcusable and fatal difficulty.”

The Court held, therefore, that there could be a
judgment against that defendant in the Court of
our own State, even though he was served and
defended in the New York Courts.

The decision in that case goes against the de-
fendant but only because the question of jurisdic-
tion was not properly raised. The Court said if it

was raised, it would have had a different termin-
ation.

The Court: It is apparent that this discussion
will probably occupy sometime, so I think we will
recess now until 1:30.

Mr. Brenner: 1 might call your attention to the
case of Glissing against Clinton 81 N. J. Law. It
is reported at page 379. The only part that will
interest your Honor is the portion on page 385.
The other part of the case goes to a different
proposition.

(Adjournment for Noon Recess.)

Afternoon Session, September 23, 1927.

Mr. Heyman: I don’t know whether I have made
myself perfectly clear to your Honor.
The Court: The thing that occurs to me is that

23
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in view of the fact that you have now offered the
record of the New York Court that perhaps your
motion is premature, and that you ought to per-
haps make—

Mr. Heyman: Perhaps so. It occurred to me too.

The Court (Continuing) : You better make your
case, and we will have to deal with the questions as
they arise.

Mr. Heyman: May I ask Judge Brenner to admit
en the record that the filing of an answer by an
attorney, if authorized, in the City of New York,
State of New York, under the State of New York
statute, is equivalent to personal service.

Mr. Brenner: Right.

The Court: Then perhaps you can stipulate
some further facts if they are, in truth, that an
appearance was entered by the defendant Sloan
for the purpose of questioning the jurisdiction
over him of the City Court of New York.

Mr. Brenner: We will admit that a special ap-
pearance was entered for him in the City of New
York for the purpose of questioning the juris-
diction.

The Court: And that question was raised, de-
termined adversely to him, an appeal was taken
to the Appellate Court of New York State, and
that that question was by that Court determined
adversely to him.

Mr. Brenner: Yes, sir.

The Court: The Courts in New York in both
instances holding that they had jurisdiction over
him as well as of the subject matter?

Mr. Brenner: I don’t know that I can go that
far.

The Court: Wasn’t that question raised?

Mr. Brenner: It was not raised by him, but this
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all was on rule to show cause whether or not the
determination of the Court should be vacated.

The Court: Because it had no jurisdiction over
him.

Mr. Brenner: Correct.

The Court: But he was not in court, you con-
tend?

Mr. Brenner: But I don’t think the Court went
so far as to determine that it did have jurisdic-
tion, that I don’t know, and the record doesn’t
seem to show that. I happen to have the briefs
that were used in the New York case and I know
that on that motion, the argument was made that
it was a matter of discretion on the part of the
Court and that it would not be above the discre-
tion to permit that judgment to stand. Whether
the Court held it had jurisdiction or not,—

The Court: I take it there is no question that
this judgment has not been paid?

Mr. Brenner: No, no question.

Mr. Heyman: May I offer a suggestion? That
the application to set aside, vacate the judgment
of the City Court of New York was based upon
the statements of this defendant that the appear-
ances as filed, or as disclosed by the answer, the
first answer filed in his behalf, was unauthorized.

Mr. Brenner: I don’t know about that.

Mr. Heyman: That is the question of fact which
is raised on which the defendant is attempting
to come before this Court now.

The Court: Perhaps in view of the fact of this
stipulation that there is a judgment appearing in
the State of New York against this defendant, and
that these proceedings were had, I can dispose
of the matter without taking proof.

Mr. Brenner: As soon as Mr. Heyman puts in
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his case, I intend to make a motion for non-
suit.

The Court: Well, the exemplified copy of the
record will be accepted and marked in evidence.

Mr. Heyman: I understand the defendant ad-
mits on the record that the judgment is unpaid?

Mr. Brenner: Yes, there is no question about
that.

The Court: You had better mark the exhibit.

(Record referred to marked Plaintiff’s Ex-
hibit 1.)

Mr. Heyman: I will rest.

Mr. Brenner: If the Court please, I move for
a nonsuit upon the ground that the New York Court
at the time that the judgment was rendered against
this defendant was without jurisdiction to enter
a judgment because no service had ever been made
upon this defendant. The record shows this situa-
tion—I think I outlined it to the jury, but to make
sure, I will incorporate it as a part of this motion.
The record shows that a suit was instituted
against Grange and Sloan claiming against them
that they were responsible for the payment of this
debt, part of which was for a guarantee and part
of which was for goods sold and delivered. I
don’t think there is any dispute about the fact that
the partnership—he says that is on the record—
that the partnership had been dissolved. The rec-
ord shows that service was made on Grange; no
service being made upon Sloan. The record fur-
ther shows that Grange did not answer, nor did
Sloan, evidently having no knowledge of the exist-
ence of the suit; that a judgment by default was
entered as against Grange; no judgment going
against Sloan; that the firm of Morrell, Bates,
Topping & Anderson thereafter authorized to ap-
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pear for Grange but having no authority as shown
by the affidavit of Anderson to appear for Sloan,
made an application that this default judgment
should be opened. At that time there was no
judgment against Sloan, the default going only as
against Grange; that when they made that appli-
cation they made it in such a way as to indicate
that they represented both defendants, although
having no authority to do so; that the case was
opened and judgment, summary judgment entered
on motion of plaintiff’s counsel. It appeared by
the answer that both defendants were defending
against this action although there was no proof
of service against Sloan.

Up to that point, it seems to me that there can be
no question, under Penwell against Neff in the
Federal Court and under our own decisions, that
the Court of New York never having procured
service on Sloan, he never having been in Court,
he never having appeared, that there could be no
judgment against him. As I understand the plain-
tiff’s position now, that inasmuch as an application
was made to vacate this judgment, that that is a
submission to the jurisdiction of the New York
Courts. The record, however, shows clearly to the
contrary. In the City Court of New York, the
application was made based on the proposition
that there was no service and therefor no juris-
diction. At the time that application was made,
the attorney for Major Sloan appeared specially
in the making of that application. It seems to me
that that special appearance carries through the
Appellate Court, because at no time in the City
Court nor in the Appellate Court was the merits of
this controversy gone into. It was always a matter
of challenging the jurisdiction of the New York
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Courts. Whether he entered a general appearance
or not, it does not seem to me to make very much
difference, because the only question raised was
the question of jurisdiction and not a general ap-
pearance for the purpose of disputing the merits
of this controversy.

Under the case which I brought to your Honor’s
attention, it seems to me it entirely disposed of this
matter, that the Court never having acquired jur-
isdiction, that on this application for a vacation of
the judgment, that it could not acquire jurisdiction;
that the case never having been decided on its
merits insofar as this defendant is concerned, that
no verdict could be based upon the foreign judg-
ment.

For that reason, I respectfully submit we are
entitled to a nonsuit.

The Court: The motion will be denied.

Mr. Brenner: Your Honor will allow me an
exception.

(Defendant’s counsel prays an exception to this
ruling of the Court. Exception allowed.)

WILLIAM G. SLOAN, the defendant, sworn in
his own behalf, testified as follows:

Direct examination by Mr. Brenner:

Q. Major, where do you live. A. I live in Law-
rence Township on the Province Line Road.

Mr. Heyman: I can’t hear you.
The Witness: I live in Lawrence Town-
ship on the Province Line Road.

Q. And you have some official connection, have
you not, some official connection in the State? A.
I have.
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Q. What is that connection? A. I am State High-
way Engineer.
Q. Do you know Robert W. Grange? A. 'I do..
Q. And you were once in partnership with him,
were you not? A. I was. '
10 Q. Was that partnership subsequently dissolved?

A. It was.

Mr. Heyman: I object to this line of
questions. I think this question is deter-
mined in the City Court of the City of New
York and the Supreme Court, Appellate
Term, and this defendant is bound by the
findings of that Court.

The Court: I suppose the purpose of
this is to show the merits, is it, Judge
Brenner?

Mr. Brenner: No, the purpose of it is
more to show that jurisdiction was not ac-
quired by the service upon one party who
may be held to be the agent of the other
party—for that purpose.

The Court: Entertaining the view that I
do, that if the defendant submitted the ques-
tion to the New York Court of its jurisdic-
tion over him that he is bound by it, perhaps
an offer by you of what you want to prove
would meet the situation.

Mr. Brenner: I want to prove, if the Court
please, the same thing that appears in what
I said on the motion for a nonsuit.

The Court: First, that there are no merits
in the claim against this defendant.

Mr. Brenner: Exactly.

The Court: And secondly, that he never
was in the New York Court.

Mr. Brenner: Right, sir.
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The Court: They are the two questions,
I take it, you want to raise.

Mr. Brenner: Yes, sir.

The Court: Now, of course, believing that
when this defendant raised the question of
the jurisdiction over him in the New York
Court he was bound by the determination
of that Court, and can’t challenge it here,
that, of course, would likewise give the New
York Court jurisdiction over the subject-
matter and for the determination of the
merits. It would seem to me, therefore, that
both questions are disposed of by the de-
termination of the New York Courts.

Mr. Brenner: Your Honor is going to hold
that way?

The Court: That is the conclusion which
I have reached. It appears, I take it by
the record offered and by the statements of
counsel, and stipulations of facts, that al-
though this defendant was not served, that
an answer was filed for him, whether au-
thorized or otherwise, by counsel, in the suit
in New York, and that the New York Court
held that this defendant Sloan was in that
Court and subject to its jurisdiction. I
think that settles the question of the juris-
diction of that Court. If the defendant Sloan
had not raised that question in that Court,

I think there is no doubt he could raise it
here, but I think that a defendant who sub-
mits himself, whether it be by special ap-
pearance or general appearance, to raise the
question of jurisdiction of a sister State and
has that question determined adversely, pre-
cludes himself from raising it on the suit in

10
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this State upon that judgment, so that I
think I must sustain the objection.

Mr. Brenner: Will your Honor permit me
to make my offer complete and—

The Court: I thought you had. Yes.

Mr. Brenner (continuing): I will rest my
case.

The Court: I think it is wise to do that.
We ought to have a complete record. I sup-
pose counsel will get into the record every-
thing that may be germane.

Mr. Brenner: I want to establish, then,
through this witness, that not only was he
not served with process, but that the attor-
neys, the New York attorneys who filed the
answer apparently in his behalf were not
authorized to represent him in that suit, and
that he did not acquiesce in their filing the
answer for him. I think that will complete
it.

The Court: That is all you offer to show?

Mr. Brenner: That is all my offer is, and
I understand if I do offer that, and if ap-
propriate objection is made, your Honor will
sustain the objection?

The Court: Yes. And I understand Mr.
Heyman does object.

Mr. Heyman: Of course, I do object.

‘The Court: And I will sustain the ob-
jection.

Mr. Brenner: Your Honor will permit me
an exception to your Honor’s ruling?

The Court: Yes.

(Defendant’s counsel prays an exception
to this ruling of the Court. Exception al-
lowed.)
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Motion for Direction of Verdict.

Mr. Brenner: I think, then, that will con-
clude our case, and I will withdraw the wit-
ness.

WirNESs EXCUSED.

Mr. Heyman: If the Court please, I move for a
direction of the verdict in favor of the plaintiff
for the sum of $1,906.65.

The Court: Is there any question about the
amount, Judge Brenner?

Mr. Brenner: I think not.

Mr. Heyman (continuing) : Plus interest on that
sum from July 1, 1926, amounting to $133.45.
$1,906.65 is the judgment.

The Court: What does that make?

Mr. Heyman: $2,040.10.

The Court: I might say I have already indi-
cated my view that the question submitted to the
New York Court was whether or not the defend-
ant Sloan in that case had actually submitted him-
self by an answer, to the jurisdiction of the Court.
The Court determined adversely this claim which
was the same as that embodied in the offer here
of proof that there was no such authorization.
Therefore, I take it this Court is bound to adopt
the conclusion of the Courts of New York that the
defendant Sloan was under the jurisdiction of that
Court.

Otherwise, it would seem to me that the Full
Faith and Credit Laws would mean nothing, if
after a determination of a question of fact arising
in the progress of a suit in the Court of a sister
State adversely to a party, that he might still raise
it and have this Court pass upon the soundness of
the conclusion of a question which obviously that
Court, when raised there, had power to pass upon.
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That, it seems to me disposes of the question, and
the plaintiff is entitled to judgment.

Ladies and Gentlemen: You will return a ver-
dict in favor of the plaintiff and against both de-
fendants—both defendants are here—only the one
defendant.

Mr. Heyman: The suit is only against one of
the defendants, Sloan.

The Court (continuing): Against William G.
Sloan for the sum of $2,040.10.

Mr. Brenner: To complete the record, follow-
ing my application for a nonsuit, I want to get on
the record that I am making an application for a
direction of verdict, which I presume, under your
Honor’s finding, would be denied.

The Court: Denied.

Mr. Brenner: And I ask an exception.

The Court: Your exception will be noted.

Mr. Brenner: I also ask an exception to the
direction of the verdict.

The Court: It will be noted.

Plaintiff’s Exhibit 1.—Exemplified Copy of
Judgment Roll, Orders of Appellate
Term, City Court and Remittitur.

THE PEOPLE OF THE STATE OF NEW YORK,
By THE GRACE oF Gob, FREE AND INDEPENDENT :

To all to whom these Presents shall come,
(GREETING :

Kxow YE, that we, having inspected the Files of
the Ciry Court or THE City or NEw YoREK, do find
their remaining on file a certain Judgment Roll,
Orders of Appellate Term, City Court and Remit-
titur in an action wherein John Simmons Co.
Plaintiff, and Robert W. Grange and William G.
Sloane Defendants, in the words and figures fol-
lowing, to wit:
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NOTICE OF APPEAL.
CITY COURT OF THE CITY OF NEW YORK.
5

Joun Simmons Co.,
Plaintiff,

against Notice of

RosERT W. GranGe and WiLLiam | Appeal.

G. SLOAN,
Defendants.

o

SIRS :

PLEASE TAKE NoTicE, that the defendant William
G. Sloan, in the above entitled action hereby ap-
peals to the Appellate Term of the Supreme Court,
First Department, from the order made and en-
tered in the above entitled action and filed in the
office of the clerk of the City Court of the City of
New York on the 15th day of July, 1924, which or-
der denied the motion of the defendant William
G. Sloan to vacate and set aside the Judgment en-
tered herein on February 23rd, 1923, as against
the defendant William G. Sloan; and this appeal
is taken from each and every part of said order.

Dated July 25th, 1924.
Yours etc.,

WaLTER B. HoPPING,
Attorney for defendant William G. Sloan,
50 Church Street,
New York City.




34
Plaintiff’s Exhibit 1.
To

WEISSBERGER & LEICHTER, Es(s.,
Attorneys for the plaintiff,
93-99 Nassau Street,
New York City.

Frank J. GoopwiN, Es(q.,
Clerk of the City Court of the
City of New York.

ORDER APPEALED FROM.
Index Number 11200. Year 1922,
CITY COURT OF THE CITY OF NEW YORK.
SpEciAL TERM, PART 1.

Present—Hon. JouN L. WALsH, Justice.

'\
JoHN SimMoNs COMPANY,
Plaintiff,
against

RoBErRT W. GRANGE ef an.,
Defendants.

J

The following papers used on this motion ar-
gued, this day.
Papers
: Numbered
Notice of Motion and Affidavits Annexed 1-2-3-4-5
Answering Affidavits 6-7-8
Exhibits 9-10-11-12-13-14
Upon the foregoing papers this motion to set
aside and vacate judgment is denied.

Dated July 15th, 1924.

J.L. W,
A0

C.
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NOTICE OF MOTION.
CITY COURT OF THE CITY OF NEW YORK.

~N

JouN Simmons Co.,
Plaintiff,

against

RoBErRT W. GRANGE and WIiLLIAM
G. SLoAN,
Defendants.

J

SIRS :

PLEASE TAKE Nortice, that upon the Judgment
Rolls filed herein, in the office of the Clerk of this
Court, on October 16, 1922, and on February 23,
1923, respectively, and upon the annexed affidavits
of William G. Sloan, verified June 14, 1924, Lau-
rence A. Anderson, verified June 10, 1924, Walter
B. Hopping verified June 16, 1924, and Jacob W.
Winkler, verified June 16, 1924; and upon the
pleadings and proceedings in this action; the un-
dersigned will move this Court, at Special Term
Part I for motions thereof, to be held at the City
Court House, Brownstone Building #32 Chambers
Street, Borough of Manhattan, City County and
State of New York, on the 20th day of June, 1924,
at 10 o’clock in the forenoon of said day, or as soon
thereafter as counsel can be heard, for an order
vacating and setting aside the judgment entered
herein, on February 23, 1923, against the defendant
William G. Sloan; on the grounds that the said
William G. Sloan was never served with the sum-
mons and complaint herein, and that no one was
either authorized to appear or answer for him, or
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on his behalf, and for such other and further relief
as to the Court may seem just and proper.

Dated, New York, June 16, 1924.
Yours, &c.,

10 WaLTter B. HopPING,

Attorney for defendant, and ap-
pearing specially for defendant
William G. Sloan,

Office and P. O. Address,
50 Church Street,
Borough of Manhattan,
City of New York.
To

20 WEISSBERGER & LEICHTER, Esgs.,
Attorneys for plaintiff,
Office and P. O. Address,
99 Nassau Street,
Borough of Manhattan,
City of New York.
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AFFIDAVIT OF WILLIAM G. SLOAN IN
SUPPORT OF MOTION.

CITY COURT OF THE CITY OF NEW YORK.

~N

JouN Simmons Co.,
Plaintiff,
against
RoBeERT W. GRANGE and WILLIAM

G. SLOAN,
Defendants.

)

State of New Jersey,
County of Mercer, 2

WiLLiam G. SLoAN, being duly sworn, deposes
and says:

That he is the William G. Sloan named as a
defendant in the above entitled action. That he
resides at Princeton, New Jersey, and that his office
is in the City of Trenton, New Jersey.

Deponent requests an order of this Court,
vacating and setting aside a judgment erroneously
entered against him, personally, without service of
the summons upon him, and without his personal
appearance in the action, and without any intended
or authorized appearance in his behalf by any
attorney.

The facts upon which deponent asks for this
relief are as follows:

The judgment sought to be vacated was entered
February 23, 1923, for the sum of $1555.24, in favor
of John Simmons Co., against Robert W. Grange
and William G. Sloan. The complaint purports
to set forth two causes of action against Robert W.
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Grange and William G, Sloan, as co-partners,
growing out of a guaranty and for goods sold and
delivered on or about the 31st day of May, 1922,
At this time deponent was not a member of the
firm of Grange and Sloan; said co-partnership had
been dissolved December 31, 1921, and deponent
thereafter had no interest whatever in the said
business, which was thereafter conducted by Rob-
ert W. Grange.

That deponent had no information or knowledge
whatever of the transactions set forth in the com-
plaint or of the pending litigation; that he was not
served with a summons and did not appear in the
action and did not authorize any attorney to ap-
pear in his behalf.

That deponent did not learn of the action or
entry of the judgment until advised by his attor-
ney, Walter B. Hopping of 50 Church Street, New
York City, sometime in November, 1923, and he
thereupon requested his said attorney to investi-
gate said judgment and proceedings and take
proper action to protect his rights.

Deponent was thereafter advised that Messrs.
Morrell, Bates, Topping and Anderson, attorneys
of 27 Cedar Street, New York City, had served an
answer in said action purporting to be for both
defendants.

Deponent further states that he never retained
Messrs. Morrell, Bates, Topping and Anderson or
authorized appearance in said action by them in
his behalf in this or any other litigation; that said
attorneys never have acted as his attorneys or
counsel in any business and deponent alleges that
such appearance was a mistake on the part of said
attorneys and without any authority whatever
from the deponent.
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Deponent respectfully refers to an affidavit sub-
mitted herewith, made by Laurence A. Anderson,
of the firm of Morrell, Bates, Topping and Ander-
son, verified June 10, 1924, from which it appears
that said attorneys admit that they had no author-
ity to represent deponent and that interposing z?n 10
answer for both defendants was an error, and in
which he expresses the hope that the Court vs.fill
vacate the judgment to the end that any prejudice
that may have been worked against your deponent

may be corrected.
WiLLIAM G. SLOAN

Sworn to before me this 14th2
day of June, 1924. (

CHARLES FISHBERG, 20
Notary Public of N. J.

No. 11631.

State of New Jersey,
SS
County of Mercer, g

I, HArRrY C. HArTPENCE, Clerk of the County of
Mercer, and also Clerk of the Circuit Court and
Court of Common Pleas, holden therein the same
being Courts of Record do hereby certify .that
Charles Fishberg, Esq. whose name is subscribed 30
to the acknowledgment, proof or affidavit of the
annexed instrument and thereon written is and
was at the time of taking same a Notary Public
in and for said State, dwelling in said County, Com-
missioned and sworn and duly authorized by the
Laws thereof to take the proofs and acknowledg-
ments of deeds or other instruments of writing and
affidavits to be recorded in said State and that I
am well acquainted with the handwriting of said
official and verily believe that the signature there- 40

to is genuine.
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(*) IN TESTIMONY WHEREOF, I have hereunto set
my hand and affixed the seal of said County and
Court at Trenton, this 14 day of June A. D. nine-
teen hundred and twenty-four.

HArry C. HARTPENCE
[ SEAL] Clerk.

(*) Seal of said Notary not required to be filed.

AFFIDAVIT OF LAURENCE A. ANDERSON IN
SUPPORT OF MOTION.

CITY COURT OF THE CITY OF NEW YORK.

~

JOHN SiMMONS Co.,
Plaintiff,
against
ROBERT W. GRANGE and WILLIAM ﬁ

G. SLoaN,
Defendants.

State of New York,
County of New York, SSS’:

LAURENCE A. ANDERSON, being duly sworn, says:
That he is an attorney at law and a member of
the firm of Morrell, Bates, Topping & Anderson,
attorneys of record for the defendants in the above
entitled action, and that he was personally in
charge of this case. ;

Deponent, through his firm, appeared and en-
tered an answer for both of the defendants. Plain-
tiff made a motion to strike out the answer and
for judgment on the pleadings, which motion was
granted by Mr. Justice Walsh by an order entered
February 21st, 1923, and judgment was entered
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on February 23rd, 1923, in favor of the plaintiff
and against both of the defendants, for $1555.24.

The deponent did not have authority to repre-
sent the defendant, William G. Sloan, in this case.
The defendants Grange and Sloan were partners
doing business as “Grange & Sloan” up to Decem-
ber 31st, 1921. At the time this suit was brought
and the judgment entered the defendant, William
G. Sloan had withdrawn from that partnership
and at the said times was not a member of the
said firm. There were, about the time of this suit,
February, 1923, numerous actions against the part-
nership of Grange & Sloan, which grew out of
contracts made prior to the withdrawal of Mr.
Sloan. The deponent, in appearing and answering
this case overlooked the fact that the action was
brought against Robert W. Grange and William G.
Sloan individually, and did not name the partner-
ship. Deponent feels very deeply his mistake in
this matter and hopes that the Court will vacate
the judgment to the end that any prejudice that
may have been worked against the defendant Wil-
liam G. Sloan may be corrected.

LAURENCE A. ANDERSON.

Sworn to before me this 10'th?
day of June, 1924. (

CuAs. H. TorpPINg,
Notary Public,
New York County No. 77.
New York Register’s No. 5022.
Commission expires March 30, 1925.
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AFFIDAVIT OF WALTER B. HOPPING IN
SUPPORT OF MOTION.

CITY COURT OF THE CITY OF NEW YORK.

A
Jou~n Simmons Co.,
Plaintiff,

against

RoBERT W. GRANGE and WILLIAM
(G. SLoAN,
Defendants.

J

State of New York,
City of New York, }ss.:
County of New York, J

WALTER B. Hopping, being duly sworn, deposes
and says:

That he is an attorney at law, with an office at
#50 Church Street, Borough of Manhattan, City of
New York. That he is the attornev for the above
named defendant William G. Sloe;n, and that he
appe.ars specially in this action, for the purpose of
making a motion to vacate and set aside a judg-
ment against the above named defendant William
G. Sloan, in favor of the plaintiff, entered in the
office of the Clerk of this Court on the 23rd day of
February, 1923, for the sum of $1555.24.

The grounds for the motion are, that the defend-
ant William G. Sloan was not served with the sum-
mons in this action and he did not appear herein,
and further that no attorney was authorized by
said defendant, Sloan, to appear in his behalf.

That by error on the part of Messrs. Morrell
Bates, Topping and Anderson, the attorneys for the’

[P [ RSN
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defendant Robert W. Grange, an answer was
served, which on its face purported to be served on
behalf of both defendants; whereas said attorneys
had no authority, and admitted that they had no
authority to appear or answer for the defendant

‘William G. Sloan.

Reference is made to the affidavit of Laurence A.
Anderson, a member of the firm of Messrs. Morrell,
Bates, Topping and Anderson, verified June 10,
1924, admitting said error and joining in the re-
quest for the relief asked for.

The defendant Sloan resides at Trenton, New
Jersey, and is State Highway Engineer of the
State of New Jersey, with an office at Trenton,
New Jersey, and bears a very high reputation.

The causes of action set forth in the complaint
against the defendants as co-partners are alleged
to have arisen on or about the 31st day of May,
1922; whereas the co-partnership of Grange and
Sloan was dissolved December 31, 1921, and there-
after the defendant Sloan had no interest in the
business of the firm, the same being thereafter
conducted and continued by the said Robert W.
Grange.

That it was not until November 1923, that do-
ponent learned that a judgment had been entered
against his client, William G. Sloan, and began
an investigation of the matter and reported such
investigation by letter to Mr. Sloan at Trenton,
New Jersey. The defendant Sloan alleges that
this is the first information or knowledge of any
kind he had concerning the matter involved or the
litigation.

Negotiations were taken up with the attorneys
for the plaintiff with a view to vacating said judg-
ment by consent, but such consent was refused.
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Deponent after a considerable delay due to ab-
sence from his office and pressure of business on
the part of Mr. Laurence A. Anderson a member
of the firm of Messrs. Morrell, Bates, Topping and
Anderson, has finally received from Mr. Anderson
the affidavit referred to above, explaining the mis-
take on the part of his firm in serving an answer
for the defendant Sloan and admitting that he was
without authority and joining in the request for
the relief asked for.

The judgment of record against the defendant
William G. Sloan is a great injury to his name and
reputation. Wherefore, deponent asks an order of
this Court vacating and setting aside the said judg-
ment as against the defendant William G. Sloan,
and directing that the Clerk of this Court mark said
Jjudgment vacated and set aside, by order of the
Court.

WaLTER B. HopPING

Sworn to before me this 16th?
day of June, 1924. S

JacoB W. WINKLER,
Commissioner of Deeds,
City of New York.
Residing in Bronx County, Certificates filed in
Bronx, New York, and Kings Counties.
County Clerk’s No. Register’s No.
13  Bronx County 3045
114 New York County 26041
120 Kings County 6035
Commission expires May 13, 1926
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AFFIDAVIT OF JACOB W. WINKLER IN SUP-
PORT OF MOTION.

City Court oF THE CITY OF NEW YORK.

N
Jou~n Smmmons Co.,
Plaintiff,
against

RoBERT W. GRANGE and WILLIAM

G. SLOAN,
Defendants.

e

State of New York,
City of New York,
County of New York,

JacoB W. WINKLER, being duly sworn, deposes
and says:

That he is an attorney at law, with office .at
#50 Church Street, Borough of Manhattan, City
of New York; that he is associated with Walter B.
Hopping, the attorney for William G. Sloan, na.med
as one of the defendants in the above entitled
action.

That he has examined two Judgment Rolls on
file in the above entitled action, in the office of the
Clerk of this Court, which two said Judgment
Rolls were filed respectively on October 16, 1922
and on February 23, 1923. That the first Judg-
ment Roll filed herein in the above entitled action
contains the summons, complaint, the affidavit of
service of the summons and complaint and the
statement for judgment. That the affiidavit of ser-
vice shows that the said summons and complaint
was served only on the ‘defendant Robert W.
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Grange; and the judgment herein in the first Judg-
ment Roll rendered judgment only against the
defendant Robert W. Grange.

That the complaint herein sets forth two causes
of action, one on a written guaranty and the other
for goods sold and delivered. Reference is hereby
made to said Judgment Rolls as though fully and
at length set forth herein.

The defendants named in the summons and com-
plaint are Robert W. Grange and William G. Sloan,
and the cause of action set forth in the complaint
is alleged to have arisen on or about May 31, 1922.

Deponent further says that there is no proof of
service on the defendant, William G. Sloan, nor was
there any notice of appearance by any attorney on
behalf of said defendant, William G. Sloan; that
the said judgment rendered on October 16, 1922 was
rendered against the defendant, Robert W. Grange
and was a judgment by default.

Thereafter and on or about December 27, 1922
an order was entered in the above entitled action,
based upon a stipulation entered into between
Weissberger and Leichter, attorneys for the plain-
tiff, and Messrs. Morrell, Bates, Topping and Ander-
son, attorneys at 27 Cedar Street, New York City,
who purported to appear for both defendants, Rob-
ert W. Grange and William G. Sloan, which said
order vacated the judgment entered herein on Oc-
tober 16, 1922, and further provided that service of
the answer on the attorneys for the plaintiff on
October 25, 1922 be deemed good and sufficient
service of said answer.

That the answer served on the plaintiff’s attorney
herein on October 25, 1922 was served after the
time to answer had expired and was served by
Messrs. Morrell, Bates, Topping and Anderson,
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which purported to answer in behalf of both de-
fendants, the plural defendants being used.

That thereafter and on or about February 15,
1923, Weissberger and Leichter, attorneys for the
plaintiff herein made a motion returnable herein
February 21, 1923, to strike out the answer of the
defendants, and for judgment in favor of the plain-
tiff against the defendants, which motion was not
opposed, and which motion was granted without
opposition, and an order entered February 21,
1923, granting judgment to the plaintiff and against
the defendants.

That judgment was duly entered on February
23, 1923, in favor of the plaintiff and against both
defendants for the sum of $1555.24.

JacoB W. WINKLER

Sworn to before me this 16th
day of June, 1924.

MARrY A. JAHODA
Notary Public Kings Co. #154
Certificate filed N. Y. Co. #225
New York Co. Registers #5047
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ANSWERING AFFIDAVIT OF PHILIP
WIEGAND.

CITY COURT OF THE CITY OF NEW YORK.

\
JouN Simmons CoMPANY,
Plaintiff,
against

RoBERT W. GRANGE and WILLIAM
(. SLoaN,
Defendants.

=

State of New York,
County of New York,SSS':

PHILIP WIEGAND being duly sworn deposes and
says that he is Credit Manager of the plaintiff
herein, and familiar with the facts in the above
entitled action, which was commenced on or about
the 25th day of September, 1922; that the plaintiff
herein alleges two causes of action, first: Upon
the guarantee made by the defendants whereby
they guaranteed the payment for delivery of cer-
tain materials to one Charles T. Seddon, in the
amount of $1204.85, by a guarantee in writing over
the signature of the defendants, dated the 51st day
of May, 1922, that the same was modified by the
amount thereof being increased to $*1232.3'~7, by
the modification in writing over the signature of
the defendants, dated the 19th day of June, 1922,

That the original guarantees of May 31st, 1922,
June 19th, 1922, as well as other letters from the
defendants, to the plaintiff, dated the 24th dav of
March, 1922, and the 18th day of April, 1922,vare
hereby made a part hereof, and will be submitted
to the court on the argument of this motion. That
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the same are on printed letterheads which read as
follows:
GRANGE anp SLOAN
Engineers—Builders
ROBERT W. GRANGE 527 Fifth Ave. Telephone
WiLriam G. SLOAN New York Murray Hill 4946”

That the plaintiff are manufacturers and jobbers
of plumbers and steamfitters supplies; that the de-
fendants are buliders and were engaged in the con-
struction of the premises 18 East 74th Street in
the Borough of Manhattan, City of New York; that
the defendants employed the said Charles T. Sed-
don to do the plumbing work etc. in said building;
that the material furnished by the plaintiff to the
said Seddon was plumbing materials which went
into said premises; that the defendants specified
said material and are familiar with the same.

The second cause of action is to recover $253.47
for goods sold and delivered to the defendants,
which were also used upon the same premises.

When the defendants first offered to guarantee
the payment of the materials sold to the said Sed-
don as aforesaid, the plaintiff herein was given to
understand that Grange and Sloan was a copart-
nership composed of the defendants, and the plain-
tiff accordingly gave credit on the strength of the
said guaranty, believing that it was doing business
with the defendants as the plaintiff had every right
to by reason of the statements and representations
made to it.

That I am informed by plaintiff’s attorneys
herein, and verily believe to be true, that the de-
fendant Grange defaulted in his answer herein, and
that thereafter and in October, 1922, the defend-
ants moved to open their default and set aside the
judgment entered herein. This motion was
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brought on on an affidavit, order to show cause,
and proposed answer of the defendants. The
back sheet is endorsed as follows: “Morrell, Bates,
Topping & Anderson, attorneys for defendants,
Office and P. O. Address, 27 Cedar Street, Borough
of Manhattan, New York City,” which of course,
i1s an appearance on behalf of both the defendants
herein. The said affidavit and order to show cause
i1s hereto annexed and made a part hereof, from
which it will be seen that each of the defendants
are referred to therein, and appear by the same
attorneys. That the said default was opened, judg-
ment was vacated and set aside and that defend-
ants interposed an answer herein. That the com-
plaint and the answer herein are hereto annexed
and made a part hereof, from which it will be
seen that the plaintiff specifically alleges that the
defendants were copartners, trading under the firni
name and style of Grange & Sloan at the time of
plaintiff’s transactions, which is not denied in the
answer of the defendants herein.

That on or about the 9th day of December, 1922,
the plaintiff received the following letter from the
defendants:

December 9th, 1922.

Re: BEerry RESIDENCE
18 East 74th Street

THE JouHN SimMoNs COMPANY,
110 Centre Street, New York.

(GENTLEMEN :

Upon investigation and in checking over
our records we find that we have guaranteed
the account of Charles T. Seddon for mate-
rials furnished by you in the amount

H1
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$1232.37 and that you did furnish and de-
liver material on this job to Seddon in that
amount. We also find that we purchased
from you and you sold to us and delivered
at the same job further material in the
amount of $253.47. We are therefore in-
debted to you and were indebted to you be-
fore you commenced suit against us in the
amount of $1485.84, being the two items re-
ferred to.

Our contract and extras for this job is with
Mrs. L. N. Berry and for the amount of $64,-
881.66 on account of which we have been
paid the sum of $58,287.54. We have com-
pleted the contract and have earned the bal-
ance due thereon which is now payable to
us. There are no offsets, counterclaims or
defenses to the payment of this balance now
due and payable to us.

We trust with the above explanation that
it will convince you that we intend to pay
you in full and that you are fully secured.
We request that you accept these statements
and upon the same consent to vacate the
judgment entered against us and permit us
to interpose our answer.

Very truly yours,

(GRANGE AND SLOAN
By RoBERT W. GRANGE

After receiving the above letter the attorneys for
the defendants herein requested, as I am informed
and verily believe to be true, that we wait a few
weeks when the entire amount herein would be
paid, but which was not done. Thereafter and
about February, 1923, the plaintiff made a motion
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herein on notice to the attorneys for the defend-
ants herein, for judgment on the pleadings, aifida-
vits and exhibits therein under Rule 113 of the
Rules of Civil Practice, which motion was granted
and judgment entered in favor of the plaintiff and
against the defendants. That a copy of the order
granting said motion, together with notice of entry
was served on the attorneys for the defendants on
the 24th day of February, 1923, and the judgment
herein with notice of entry thereof was served
upon the attorneys for the defendants herein on
the same day, the said attorneys giving admission
of service on the said order and the said judgment
as attorneys for the two defendants herein, in fact,
on all of the papers served in this action, motion
papers and otherwise, the attorneys for the de-
fendants herein as aforesaid gave admission of
service as attorneys for each of the defendants
herein, and on papers served on behalf of the de-
fendants herein the said attorneys signed as at-
torneys for each of the defendants herein.

That the judgment herein was docketed in the
office of the Clerk of the County of New York on
the 23rd day of February, 1923. Thereafter an
execution upon said judgment, against the prop-
erty of the defendants herein, was on the 24th day
of February, 1923, duly issued to the Sheriff of the
County of New York. Thereafter an order was
made herein for the examination of each of the
judgment-debtors; that the defendant Grange was
served with said order, was partly examined, and
then failed and refused to appear and defaulted
upon the adjourned day. That the defendant Sloan
could not be served with the said order for his ex-
amination, although diligent effort was made to do
so. The defendant Grange appeared on the said
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examination by the same attorneys. If the appear-
ance had not been interposed on behalf of the de-
fendant William G. Sloan the plaintiff would have
continued its efforts to and would have served the
said Sloan with the summons and complaint in this
action. Having assumed, as we believe we had a
right to, that we had a final judgment against each
of the defendants herein, our papers are not at this
moment intact as they were when this action was
started, and it would be most difficult, if not im-
possible, to obtain all our papers and even the
witnesses by whom we could prove that so far as
the plaintiff is concerned, Grange & Sloan was a
partnership consisting of the defendants and con-
tinued so to be up to the time the action herein
was commenced. That at no time did the plaintiff
have any notice that the defendants had dissolved
partnership. Under the circumstances if the judg-
ment herein is vacated, it may be impossible to
prove our case herein at the present time. Annexed
hereto and made a part hereof, is the affidavit of
A. Wallace McCrea and M. M. Leichter. The rea-
son that this affidavit is made by your deponent’is
the fact that plaintiff is a corporation and your
deponent is familiar with all of the matters herein.
The motion herein should be denied with costs.

ParmLir WEIGAND.

Sworn to before me this
19th day of June, 1924.

CrARA TEPPER,
Notary Public.
Bronx Co. Clks. No. 38, Reg. No. 2627.
N. Y. Co. Clks. No. 288, Reg. No. 6205.
Kings Co. Clks. No. 57, Reg. No. 6128.
Commission Expires March 30, 1926.
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ANSWERING AFFIDAVIT OF A. WALLACE
McCREA.

Citry Court oF THE CITY oF NEW YORK.

.
JouN Simmons Co.,
Plaintiff,
against
RoBERT W. GRANGE and WIiLLIAM r

G. SLoAN,
Defendants.

>

City of New York,
State of New York, \Uss.:
County of New York,

A. WaLLAcE McCRrEA, being duly sworn, deposes
and says, that I am an architect, duly licensed to
practice my profession in the State of New York,
and have been engaged in the practise of archi-
tecture for the past 16 years.

That I was the architect who designed the plans
and was in complete charge of the remodeling of
the residence for Mrs. Leontine Berry, at 18 East
74th Street, in the Borough of Manhattan, City of
New York.

That the contract for the improvement of the
said premises was made with the defendants Rob-
ert W. Grange and William G. Sloan, conducting
business under the name of Grange & Sloan, and
was dated the 25th day of August, 1921.

That the defendants proceeded with the work
contemplated under said contract, but never fully
completed the same.

That all certificates, of which there are a num-
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ber, were issued by me to Grange & Sloan as a part-
nership, and all payments made under said con-
tract, which payments are very numerous, were
made by check to the order of Grange & Sloan, as a
partnership. That at no time was any notice given
to myself, as the architect, or to Mrs. Berry with
whom the agreement was made, in word, substance
or effect, that the partnership firm of Grange &
Sloan was dissolved. The fact is, that after De-
cember 31st, 1921, numerous checks and numerous
certificates were issued and delivered to Grange &
Sloan as a partnership as I have above stated.
That this affidavit is made by your deponent and
not by Mrs Berry for the reason that Mrs. Berry
is not acquainted with any of the facts and had no
transactions with the said Grange & Sloan, that
your deponent was in complete charge of all mat-
ters under said agreement and all notices, com-
munications and transactions arising out of the
Berry residence in the improvement thereof, was
had with your deponent, who was in complete

charge thereof.
A. WaLLACE McCREA.

Sworn to before me this 18th2
day of June, 1924. g

SEwWELL T. TyNgG,
Notary Public.
N. Y. Co. 239, Reg. No. 5203.
Certificate filed in Kings Co. No. 31, Reg. No. 5110.
. Also in Bronx Co. No. 23, Reg. No. 110.
Queens Co. No. 1991, and Westchester Co.
Commission expires March 30, 1925.
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ANSWERING AFFIDAVIT OF MILTON M.
LEICHTER.

City Court ofF THE City oF NEw YORK.

\
JouaN Simmons Co.,
Plaintiff,
against L
ROBERT W. GRANGE and WIiILLIAM
GG. SLOAN,
Defendants.

)

City & County of New York, ss.:

MiLtoN M. LEICHTER, being duly sworn deposes
and says that he is a member of the firm of WEi1ss-
BERGER & LEICHTER, attorneys for the plaintiff
above named; that he has read the affidavit of
Phillip Wiegand verified the 19th day of June,
1924, hereto annexed, and that all statements
herein with reference to Counsel for the plaintiff
are correct and true.

That after the service of the summons and com-
plaint herein, the defendant Grange defaulted in
his answer and that thereafter and in October,
1922, the defendants moved to set aside the judg-
ment entered herein. The motion papers on that
motion, served by Morrell, Bates, Topping & An-
derson, attorneys for the defendants were return-
able on the 27th day of October, 1922. Just before
that day Mr. Anderson, of that law firm was in
touch with me and represented that this matter
would be settled and requested an adjournment of
his motion, and upon that representation the mo-
tion was adjourned from time to time from Octo-
ber 26th, 1922, until the 8th day of December, 1922,
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I have found three (3) of the written stipulations
adjourning the defendant’s said motion, which
were prepared by the attorneys for the defendants
herein and each of which are signed by said attor-
neys as “Attorneys for Defendants.” These three
(3) stipulations, one dated November 1st, 1922,
adjourning the motion to November 8th, 1922, an-
other dated, November 14th, 1922, adjourning the
motion to November 27th, 1922 and the other, dated
December 1st, 1922, adjourning the motion to De-
cember 8th, 1922, are hereto annexed and made a
part hereof. These stipulations are submitted to
the Court to show that all during this time these
attorneys knew that they had appeared in this
action for both of the defendants.

I also submit as a part hereof the stipulation
herein dated the 7th day of December, 1922, which
also clearly indicates that the attorneys well knew
and understood that they represented and ap-
peared for both of the defendants and that the let-
ter from the defendants to the plaintiff dated the
9th day of December, 1922, was sent in behalf of

both the defendants.
M. M. LEICHTER.

Sworn to before me this 26thz
day of June, 1924. g

CLARA TEPPER,
Notary Public.
Bronx Co. Clks. No. 38, Reg. No. 2627.
N. Y. Co. Clks. No. 288, Reg. No. 6205.
Kings Co. Clks. No. 57, Reg. No. 6128.
Commission Expires March 30, 1926.
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EXHIBIT 9. ORDER TO SHOW CAUSE.
CITY COURT OF THE CITY OF NEW YORK.

Joun Simmons Co.,
Plaintiff,

against

ROBERT W. GrRANGE and WILLIAM
G. SLoAN,
Defendants.

o

Upon reading the annexed affidavit of ROBERT
W. GraNGE, verified the 25th day of October, 1922,
and the copy of the proposed answer herein, veri-
fied on said day and on motion of Morrell, Bates,
Topping and Anderson, attorneys for defendants,

ORrpERED, that the plaintiff herein show cause at
Special Term Part I of this Court to be held at
the Court House thereof in the Brownstone Build-
ing at #32 Chambers Street, Borough of Manhat-
tain, City, County and State of New York, on the
27th day of October, 1922, at 10 o’clock in the fore-
noon thereof or as soon thereafter as counsel can
be heard, why an order should not be made direct-
ing that the judgment entered herein by default in
favor of the plaintiff against the defendant on the
16th day of October, 1922, be opened and the ex-
excution issued thereon on October 17, 1922, be
vacated and set aside and that all proceedings on
said judgment be vacated and set aside; that the
said defendants be permitted to serve as an answer
to the complaint herein the answer annexed hereto
with the same force and effect in every respect as
if the defendants had served their answer within
the time allowed by law. In the meantime and

‘H
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until the hearing and determination of this appli-
cation and the entry of an order thereon that all
proceedings on the part of the plaintiff be stayed.

Service of a copy of this order and the annexed
affidavit and answer upon the attorneys for the
plaintiff and the Sheriff of New York County on 10
or before October 26, 1922, shall be deemed suf-
ficient.

Dated, New York October 26, 1922,

Epwarp B. LA FETRA,
JuCrC,

EXHIBIT 10. AFFIDAVIT OF ROBERT W.

GRANGE.
CITY COURT OF THE CITY OF NEW YORK. 20
\
Joun Simmons Co.,
Plaintiff,
against 0
RoBeERT W.. GRANGE and WILLIAM
G. SLOAN,
Defendants.
5 30

State of New York, :
County of New York, SSS"

RoBeERT W. GRANGE being duly sworn deposes
and says, that he is one of the defendants in the
above entitled action and is familiar with the trans-
action involved therein. That the summons and
complaint in this action were served upon the de-
fendants on or about the 14th day of September
1922. Immediately thereafter he sent the same to 40
the attorney who was then representing the de-




60
Plaintiff’s Exhibit 1.

fendants with instructions to represent the defend-
ants in this action. That neither he nor the de-
fendants were advised as to any further action in
the matter until they were informed that a judg-
ment had been entered by default in favor of the
plaintiff. The judgment by default was entered in
this action by the plaintiff against the defendants
in the Clerk’s office of this Court for $1,533.66 on
October 16, 1922, and thereafter and on October
17,1922, a transcript of said judgment was entered
in the office of the Clerk of New York County.

That this action is based on a guarantee by the
defendants for certain obligations of one Charles
T. Seddon to the plaintiff. The defendants did not
authorize the plaintiff to sell to the said Seddon the
amount of the material as alleged in the complaint
and for which judgment is entered and did not
guarantee the payment of the said amounts as
alleged. The defendants have not purchased from
the plaintiff at any time goods, wares and merchan-
dise of the agreed price and value of $253.47 as
alleged in paragraph “IX” of the complaint and
the defendants are unable to understand this al-
legation. Deponent has fully and fairly stated the
case to Laurence A. Anderson of the firm of Mor-
rell, Bates, Topping and Anderson, attorneys for
the defendants and he is advised by said counsel
after such statement and verily believes that the
defendants have a good and substantial defense on
the merits to the action.

WHEREFORE, deponent respectfully requests that
the judgment entered herein for $1,533.66 be va-
cated and set aside and the execution issued
thereon be vacated and that the defendants be
allowed to enter their answer to the complaint

herein, a copy of which proposed answer is hereto
annexed.
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No other application has been made for the re-
lief requested herein. The reason for asking for
an order to show cause is to prevent the property
of the defendants from being sold by the Sheriff
under the execution issued herein.

RosT. W. GRANGE.

Sworn to before me this 25th
day of October, 1922.

RutH FERGUSON,
Notary Public,
N. Y. County.
EXHIBIT 11. COMPLAINT.

CITY COURT OF THE CITY OF NEW YORK.

~\

Joan Simmons Co., .
Plaintiff,

against

RoBerT W. GrRANGE and WILLIAM
G. SLOAN,
Defendants.

J

The plaintiff complaining of the defendants
alleges as follows:

1. For A FirsT CAUSE OF ACTION,

I. That at all the times hereinafter mentioned
the plaintiff was and still is a domestic corporation.

II. Upon information and belief that at all of
such times, the defendants were and still are co-
partners trading under the firm name and style
of Grange and Sloan.
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III.  Upon information and belief that at all of
such times, the defendants were the contractors
upon and engaged in the construction of the Berry
residence at 18 East 74th Street, New York City.

IV. That on or about the 31st day of May, 1922,
In consideration that the plaintiff sell and deliver
merchandise on credit to one Charles T. Sedden,
the defendants in writing, copy of which is hereto
annexed marked Exhibit “A” and made a part
hereof, guaranteed and promised to be answerable
to the said plaintiff for the payment by the said
Charles T. Sedden of the price of goods thereto-
fore or thereafter purchased by and delivered to
the said Charles T. Sedden, not to exceed the sum
of $1,204.85.

V. That thereafter and about the 19th day of
June, 1922, for a valuable consideration, the said
guarantee was modified in writing by the amount
thereof being increased to $1,232.37.

VL. Upon information and belief that there-
after and on the faith of said guarantee and be-
tween the 29th day of March, 1922, and the 13th
day of June, 1922, the plaintiff at the special in-
stance and request of the said Charles T. Sedden
duly sold and delivered to the said Charles T.
Sedden goods, wares and merchandise which were
of the agreed price and reasonable value of $1,-
232.37.

VII. That payment thereof has been duly de-
manded from the defendants and the said Charles
T. Sedden, but they and each of them failed and
refused to pay the same.

For A SEconp CAUSE oF ACTION.

VIIL. The plaintiff realleges the allegations con-
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tained in paragraphs I and II of the first cause of
action herein.

IX. That heretofore and between the 5th day of
July, 1922, and the 29th day of July, 1922, the
plaintiff at the special instance and request of the
defendants duly sold and delivered to the defend-
ants goods, wares and merchandise which were of
the agreed price and reasonable value of $253.47.

X. That no part of the said sum has been paid
although duly demanded.

WHEREFORE plaintiff demands judgment against
the defendants for the sum of $1,232.37 with in-
terest from the 13th day of June, 1922, on the first
cause of action herein and for the sum of $253.47
with interest thereon from the 29th day of July,
1922, besides the costs and disbursements of this
action.

WEISSBERGER & LEICHTER,
Attorneys for plaintiff,
Office and P. O. Address,
93-99 Nassau Street,
Borough of Manhattan,

City of New York.
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EXHIBIT 12, BEING EXHIBIT A OF
COMPLAINT.

EXHIBIT A.

RoBERT W. GRANGE Telephone
WiLLiAM G. SLOAN Murray Hill 4946

GRANGE anp SLOAN
Engineers and Builders,
527 - Hth Avenue,
New York.

May 31, 1922

Re: 18 East 74th Street,
THE JoHN Smmmons Co.,
110 Center Street,
N. Y.

Attention Mr. Weigand,

Credit Department.

GENTLEMEN :

We acknowledge receipt of your letter of today
calling our attention to the fact that you have made
deliveries to date to Charles T. Sedden in amount
$1,204.85. This amount we guarantee, but we do
not guarantee any further items until such matters
are taken up with us before hand, as we under-
stand from Mr. Sedden this covers all the materials
needed by him. Kindly acknowledge receipt of
this letter.

Very truly yours,

(GRANGE AND SLAON
By HArry GRUNDY.

65
Plaintiff’s Exhibit 1.

EXHIBIT 13. ANSWER.
CITY COURT OF THE CITY OF NEW YORK.

N

JoHN Simmons Co.,
Plaintiff,
against
RoBErT W. GRANGE and WILLIAM

G. SLOAN,
Defendants.

J

The defendants. by Morrell, Bates, Topping &
Anderson, their attorneys, answering the complaint
herein, set forth and allege:

FirsT: Denies each and every allegation set
forth and contained in the paragraph of the com-
plaint herein numbered “IV,” except that they ad-
mit that they gave to the plaintiff a writing similar
to paper attached to the complaint marked Ex-
hibit A. *

SEconp: Denies each and every allegation set
forth and contained in the paragraph of the com-
plaint herein numbered “V.”

THirp: Denies that they have sufficient knowl-
edge or information upon which to base a belief
as to each and every allegation set forth and con-
tained in a paragraph of the complaint herein
numbered “VIL.”

Fourta: Denies each and every allegation set
forth and contained in the paragraph of the com-
plaint herein numbered “IX.”

WHEREFORE defendants demand judgment
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against the plaintiff, dismissing the complaint
herein with their just costs and disbursements.

MORRELL, BATES, ToPPING & ANDERSON,
Attorneys for defendants,
Office and Post Office Address,
27 Cedar Street,
Borough of Manhattan,
New York City.

STATE oF NEwW YORK
County of New York

gSS.

RoBerT W. GRANGE being duly sworn deposes
and says that he is one of the defendants in the
within action; that he has read the foregoing an-
swer and knows the contents thereof, that the
same is true of his own knowledge except as to
the matters therein stated to be alleged upon in-
formation and belief and that as to those matters
he believes the same to be true.

RoBT. W. GRANGE.

Sworn to before me this 25th
day of October 1922. S

RurH FERGUSON,
Notary Public,
N. Y. County.
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EXHIBIT 14. STIPULATION OF DEC. 27th,
1922,

CITY COURT OF THE CITY OF NEW YORK.

N

JOHN SimMmmoNs COMPANY,
Plaintiff,
against

RoBeErT W. GRANGE and WILLIAM
G. SLOAN,
Defendants.

J

IT 1s HEREBY STIPULATED AND AGREED by and
between the attorneys for the plaintiff and the at-
torneys for the defendants herein, upon the letter
from the defendants to the plaintiff, dated Decem-
ber 9, 1922, and the statements therein contained
that the judgment entered in the clerk’s office of
this Court on the 16th day of October, 1922, in
favor of the plaintiff against defendants for the
sum of $1,533.66 be vacated and set aside and that
the service of the answer on the attorneys for the
plaintiff on October, 25, 1922, be deemed good and
sufficient service of same.

Dated, New York, December 27, 1922.

WEISSBERGER & LLEICHTER,
Attorneys for plaintiff.

MoRRELL, BATES, ToPPING & ANDERSON,
Attorneys for defendants.
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STIPULATION OF NOVEMBER 1ST, 1922.
CITY COURT OF THE CITY OF NEW YORK.

&

JOHN SiMmmMmoNs COMPANY,
Plaintiff,

against

RoBERT W. GRANGE and WILLIAM
(. SLoAN,
Defendants.

=/

It is hereby stipulated and agreed by and be-
tween the attorneys for the respective parties here-
in, that the order to show cause why judgment en-
tered by default should not be opened, be and the
same hereby is adjourned for argument to the 8th
day of November, 1922.

Dated, November 1st, 1922.

W & L
Attorneys for Plaintiff

MogrRreLL, BATES, ToPPING & ANDERSON,
Attorneys for Defendants.
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STIPULATION OF NOVEMBER 14TH, 1922.
CITY COURT OF THE CITY OF NEW YORK.

N

JoHN SiMmMoNS COMPANY,
Plaintiff,
against
RoBERT W. GRANGE and WILLIAM

G. SLoAN,
Defendants.

J

It is hereby stipulated and agreed by and be-
tween the attorneys for the respective parties here-
in, that the order to show cause why judgment en-
tered by default should not be opened, be and the
same hereby is adjourned for argument to the 27th
day of November, 1922.

Dated November 14th, 1922.

W &L
Attorneys for Plaintiff.

MORRELL, BATES, TOPPING & ANDERSON,
Attorneys for Defendants.
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STIPULATION OF DECEMBER 1ST, 1922.
CITY COURT OF THE CITY OF NEW YORK.

~N

JouN Simmons Co.,
Plaintiff,
against
RoBERT W. GRANGE and WILLIAM

(. SLOAN,
Defendants.

=

It is hereby stipulated and agreed by and be-
tween the attorneys for the respective parties here-
in, that the order to show cause why judgment en-
tered by default should not be opened, be and the
same hereby is adjourned to the 8th day of De-
cember, 1922, at the same time and place.

Dated December 1st, 1922.

WEISSBERGER & LEICHTER,
Attorneys for Plaintiff.

MoRRELL, BATES, ToPPING & ANDERSON,
Attorneys for Defendants.
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AFFIDAVIT OF NO OPINION.
SUPREME COURT: APPELLATE TERM.

N

Joan Simmons Co.,
Plaintiff,

against

RoBerT W. GRANGE and WILLIAM
G. SLoAN,
Defendants.

4

State of New York, .
County of New York, SSS"

WaLTER B. HoPPING, being duly sworn, deposes
and says that he is the attorney for the defendant
William G. Sloan in this action, and is familiar
with all the facts and circumstances connected
therewith, and with the Order from which this Ap-
peal was taken; that no opinion was given upon the
decision of the motion resulting in the Order herein
appealed from.

WALTER B. HopPPING.

Sworn to before me this 6thz
day of August, 1924, g

JacoB W. WINKLER,
Commissioner of Deeds,
City of New York.
Residing in Bronx County. Certificates filed in
Bronx New York and Kings Counties.
County Clerk’s No. Register’s No.
13 Bronx County 3045
114 New York County 26041
120 Kings County 6035
Commission expires May 13, 1926
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STIPULATION WAIVING CERTIFICATION.
CITY COURT OF THE CITY OF NEW YORK.

Joun Simmons Co.,
Plaintiff,
against

RoBERT W. GRANGE and WILLIAM
G. SLOAN,
Defendants.

J

Pursuant to Section 77 of the New York City
Court Act, it is hereby stipulated that the papers
as hereinbefore printed consist of true and correct
copies of the Notice of Appeal, the Order Appealed
From, and all the papers upon which the Court
below acted in making the Order Appealed From
and the whole thereof now on file in the office of
the Clerk of the City Court of the City of New
York; and certification thereof in pursuance of
said Section is hereby waived.

Dated, New York, August 6th, 1924.

WEISSBERGER & LEICHTER,
Attorneys for Plaintiff-Respondent.

WaALTER B. HopPING,
Attorney for Defendant, William
G. Sloan, Appellant.
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ORDER.

At a Special Term, Part II, of the City
Court of the City of New York,
held at the Court House at the
Brownstone Building, #32 Cham-
bers Street, Borough of Manhat-
tan, City of New York, on the 28th
day of November, 1924.

Present—Hon. PETER ScaMmuck, Chief Justice.

S - T,

Joun Smmmons Co.,
Plaintiff-Respondent,
against

RoBerT W. GRANGE and WILLIAM

G. SLOAN,
Defendants,

WiLLIAM G. SLOAN,
Appellant.

s

The above named William G. Sloan having ap-
pealed to the Appellate Term of the Supreme
Court, First Department, from the order of the
City Court of the City of New York on the 15th day
of July, 1924, in favor of the plaintiff and against
the defendant William G. Sloan and said Appel-
late Term of the Supreme Court by an order dated
the 11th day of November, 1924, having duly
affirmed said order with $10.00 costs and disburse-
ments to the plaintiff

Now on reading and filing the remittitur of the
said Appellate Term of said Supreme Court to-
gether with a certified copy of said order entered
upon said appeal dated the 11th day of November,
1924, and upon motion of Weissberger & Leichter,
attorneys for the plaintiff, it is
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OrbERED that the said order of the said Appel-
late Term of the Supreme Court duly entered in
the office of the Clerk of the County of New York
on the 11th day of November, 1924, be and the
same hereby is in all respects made the order of
this Court.

Enter,
PSSy
Chief Justice of the City Court
of the City of New York.

ORDER OF AFFIRMANCE.

At an Appellate Term of the Supreme
Court, First Department, held at
the County Court House, Borough
of Manhattan, City of New York,
on the 11th day of November,
1924.

Present—Hon. CHARLES L. Guy,
Hon. NATHAN Blyugr,
Hon. Geor6E V. MuLLAN, Justices.

\

JouN Simmons Co.,
Plaintiff-Respondent,

against

Ord A
ROBERT W. GRANGE and WILLIAM . from, The Cﬁ-’fyeal

G. SLoaN, Court or_the
Defendants’ Municipal Court.

WiLLiAM G. SLOAN,
Defendant-Appellant.

/

The above named William G. Sloan having ap-

D
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pealed to the Appellate Term of the Supreme
Court, First Department, from an order of the
City Court of the City of New York, entered on
the 15th day of July, 1924, and the said appeal
having been heard, and due deliberation having
been had thereon,

IT 1s OrpERED that the order so appealed from
be and the same is hereby affirmed with $10.00
costs and disbursements.

Enter,
CaLyGy
Justice, Supreme Court,
Sitting in Appellate Term.
A Copy.

(Seal)

JAMEs A. DONEGAN,
Clerk.

0. E. B.

BILL OF COSTS.
11200—1922.
CITY COURT OF THE CITY OF NEW YORK.

N

JoaN Simmons Co.,
Plaintiff-Respondent,
against

ROBERT W. GRANGE and WILLIAM _ Costs of Plaintiff-
G. SLOAN Respondent,
< )
Defendants,

WiLLIAM G. SLOAN,
Defendant-Appellant.

J/
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COSTS.
DISBURSEMENTS.

Paid Printing Points
Costs on Appeal

I hereby certify that I have taxed this Bill of
Costs at $35.00 on notice.
F. J. Goopwin,
Clerk.
City of New York,? .
County of New Yorlc,gss"

MiLTon M. LEICHTER, one of the attorneys for the
plaintiff-respondent in the above-entitled action,
being duly sworn, says that the foregoing disburse-
ments have been made in said action or may be
necessarily made or incurred therein and that the
copies of documents or papers as charged herein
were actually and necessarily obtained for use.

M. M. LEICHTER.

Sworn to before me this 6th2
day of December, 1924. g

CrArA TEPPER,
Notary Public.
Bronx Co. Clk’s No. 38; Reg. No. 2627.
N. Y. Co. CIk’s No. 288; Reg. No. 6205.
Kings Co. Clk’s No. 57; Reg. No. 6128.
Com. expires March 30, 1924.

i
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BILL OF COSTS.L »
CITY COURT OF THE CITY OF NEW YORK.

~\

Joun Simmons Co.

agaiHSt } Costs of

RoBeErT W. GRANGE and WILLIAM
(. SLOAN.

COSTS.

Costs before Notice.of Trial

DISBURSEMENTS.

Clerk’s Fees on Entering Judgment
and per folio

Satisfaction Piece

Transcript and Filing N. Y. Co. .

Certified Copy Judgment

Sheriff’s Fees on Execution

Cost of Entering Judgment on Oct.
16, 1922

Cost of Docketing Transcript Oct.

Cost of Sheriff N. Y. Co. Oct. 16/22 .. 220
' —— 649

I hereby certify that I have taxed this Bill of
Costs at $21.49.
F. J. GoopwiN,
Clerk.
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