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1.

APPELLATE DECISIONS - PAPP v. TRENTON.

MICHAEL PAPP and ELIZABETH PAPP, )
Partners, trading as PARADISE,
ROBERT PALMER and SAMUEL STROMAN, )
) ON APPEAL
Appellants, CONCLUSIONS AND ORDER

| )
BOARD OF COMMISSIONERS OF THE
CITY OF TRENTON, _ , )

Respoendent. )

o R0 e s G omo o B> S oo o o L S GaD e Fovy e e T () e g 0 T o s

Albert H. Rees, Jr., Esq. and Leonard J. Wllliams, Esq.,
Attorneys for Appellants

Louis Josephson, Esq., by John A. Brieger, Esq., Attorney for
Respondent

m",?f‘ -

BY THE DIRECTOR:

The issue rais ed by this appeal relates to the validity of two
Speclal conditicns impesed by the respondent against the current
plenary retall consumption llicense held by the appellants, Michael and
Elizabeth Papp, for premises at 301 Union Street, Trenton, These con-
ditions were contained in a resolutlon, dated June 30, 1954, granting
a renewal of the license, and are as follows:

1. That no music of any nature or kind be played upon or in
sald licensed premises, excepting music furnished by rad¢o, tele-
vision;, or Jjuke b@x¢

2. That the e¢losing hour fer the conduct and oeperation of the
business upon said licensed premises shall be not later than
12 o'clock midnight for each and every day of the term of the
license.

Application for stay of the conditions pending this appeal was
denied with respect to the first econdition and granted as to the
second condition.

The tavern in question is located in an area which is predomin-
antly residential, although several neighborhood stores are slituated
there., In June 1953, the licensees installed a colored orchestra,
consisting of drums, plano and trumpet

Several pergcns residing in the vieinity testified that the noises
emanating from the tavern, as a result of the extremely loud music and
the accompanying singing and clapping of hands by the members of the
orchestra and the patrons, caused them extreme discomfort and many
sleepless nights, especlally on week ends. On the other hand, several
other nearby residents testified that the nolse did not bother them.

As is usual in this type of case, the reaction of these witnesses,

who reside within hearing range of the noise, varies in direct pro-
portion to theilr sensibllities to the type of music, singing and kin-
dred noises emanating from the tavern. A complaint of excessive noise
lends itself, at best, only to subjective proof, and what is pleasing
and moderate to one may be extremely distressing and raucous to
another.

However, one of the respondent's investigators testified that
the orehestra could be heard for a distance of a block away and that,
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on several occasions, he found it necessary to caution the 1icenm
sees about the exeessively loud playing of the orchéstra. Heé also
stated that the tavern was not egulpped with air-conditioning As
a result, the: doors and windows of the tavern are ‘kept’ @p@n for a
substantial part of the year -

A special officer, employed by the’ licensees to maintain
order on the 'licensed premises, testlfied that both he and Mr. Papp
had occasion to direct the orchestra "to play a little more
'quietly The licensees' bartender described the musie played as

- "jazz", and that, at midnight he "would tell the band to cut down
and not play So lou ,

Upon a careful consideration of ali the evidence relating to
the specilal cgndition ceneerning the ellmination of live music, I
cannot conclude that i1ts imposition 1acks sufficient justifieation
and it isy therefore, affirmed. : _

Wlth respect to the second aondition, it has already been
held that a municipal 1ssu1ng authority has no power to impose a
diseriminatory closing hour in individual cases. In (esar v,
Trenton., Bulletln 951, Item 2, former Director Cavicehia held, when
considering g similar conditian imposed by this respondents as
follows:

"our State Aleoholic Beveraga Law (in R.S. 3331*&0)
empowers the governing body of each muniecipality to limit,
by ordinance, the hours between which the sale of alcoholic
beverages at retail may be made. It would seem clear that
the intendment of the statutory authorization in this regard
in R. 8. 33:1-40 (taken together with R.S. 33:1-94) is that a
‘given municipality’s hours for the sale of alcoholie bever-
ages may be fixed by ordinance only and not by & special con-
‘dition under R. 8. 33:1-32. It has lohg been held that
municipal hours of sale and elosing must be uniform with
respect to all licensees of the same class. (See Re Grillo,
Bulletin 253, Item 4; Re Harrington, Bulletin 118, Item 13;
Re lamson, Bulletin 11 » ltem ©; Re Wenzel, Bulletin 19,
~Item 7. )

“Pursuant to Trenton's alcoholic beverage ordinance tavern
owners are permitted to remain open for business until 2:00
a.m. Wweek round. I find that respondent had no jurisdiction
to impose the 'midnight closing'® special condition herein on
appeal. That special condition is disapproved and held %o be
of no binding force or effect. ‘

"Tn BetSy Ross, Inc. v. Union Township, Bulletin 435, Item
12, an 11:00 p.m. curfew was imposed upon a single licensee
in the face of an ordinance fixing the municipal elosing hour
at 3:00 a:m. The special eondition in that case may have been
an expedient and happy solution but there is serioéus doubt,
even under the peculiar circumstances there present, as to 1its
legal soundness. In any event the situation was entirely dif-
ferent frem that in the appeal before me. And quite apart from
the legal question involved, it is to be remarked that in the
cited case the then Acting C@mmissioner was aware of the very
real danger courted when he stated {Bulletin M35, Item 12,

page 13):

"It should be pointed out that the imposition of
this type of condition in a license 1s, however, to be
sparingly and most cautiously exercised. Otherwise,
the resultant confusion of diversified conditions will
render nugatory practlical enforeement of 1ocal regula-
tioms.
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I mlght add that the Betsy Ross Case, decided in December 1940, did
not’ 1nvolve an appeal from the imposition of a.special: condition by a

“ local 1ssuing authority but was one in which the license was condi-
tioned ‘directly by the then Acting Commissioner after the appeal had
been taken to this agency ‘

In view of the foregoing, it is immaterial whether the licen-
~sees did, or did not, veluntarily agree to the condltion relating to
the earlier'c1081ng hour of their tavern.

s One further point The respondent objects to the inclusion, in
;o ;addition “the’ 1icensees, of the other two individual appellants as
‘parties to this appeal. One of them is the licensees' bartender, who
alleges that his -employment at the tavern has been jeopardized, and
‘the other:is a patron of the tavern, who claims to be inconvenienced
by the.conditions. I agree with the respondent that their interests
are entirely. too TFemote and not such as to give them any status to
appeal the imposition of the special conditions herein within the con-
templation of the Alecoholic Beverage Law. See R. S. 33:1-22, 31 and f
41, Even were it otherwise, their interests, being purely private and
personal must yield to the paramount interest of the public in the
proper regulation and control of licensed establishments ’

Accordingly, it is, on this 9th day of November, 1954

ORDERED that the action of the respondent whereby it imposed the
ndition relating to the elimination of live music be and the
L pame s is v affirmed, and its action whereby it imposed the special
‘condition-relating :to the earlier closing hour be and the same 18
‘hereby reversed .

WILLIAM HOWE DAVIS
. Director.

2, APPELLATE DECISIONS - BACON v. WEST PATERSON,

THOMAS BACON and MARIE BACON,
trading as BAOON’S GAFE

Appellants,'

)

) | |
| PR ON APPEAL =
s T . | CONCLUSIONS AND ORDER
BOROUGH COUNCIL OF THE BOROUGH )
OF WEST PATERSON,--‘ o ' o

Resoondent
Donato & lonato, Esqs,, by Joseph D. Donato, Esq. Attorneys for
‘ Apoellants ’
',Joseph M Harrison, Esq - Attorney for Respondent

o BY THE DIREGTOR*f o

. This is an appeal from respondent's denial of appellants' appli-
cation to.renew their plenary retail consumption license for the
"licensing year. 1954-55 for premises 499 McBride Avenue, West Paterson.
. The aotion of respondent was unanimous to deny said renewal.

Respondent alleges in support of its action that appellants had
" no right to-possession of said premises at the time the application
for renewal of the 1icense was filed. ,

The essential faects are not in dispute The evidence presented
herein discloses that on or about November 1, 1953, appellants vacated

P

v
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the premises for which the renewal of the license was sou ht The
‘fixtures and equlpment contained in the premises were %{her moved
or disposed of by the appellants. Therea?ter ‘thé premises were
rénted to various: other tenants, the last of whon had a-right‘ofﬂx
possession thereto up to and including July 9, 1954, ‘Appellants'
application for renewal of thelr license for the premiseés in ques-—
tion was filled with. respondent on June 28, 1954. On June' 30, .
1954, appellants entered into an agreement to lease thedr: former .
premiges (499 McBride Avenue) for a-term of two months: to .commence
é6n July IO, 1954. On July 14, 1954, the application for ronewal
of apoellants’ license for the premises aforementioned was denled

o C It is well estaollshed that an applicant for a llquor
license or for a renewal thereof must have possession of,. or right
.. to possess1on of, or interest in, the premises sought to, be licensed..
If the applicant does not have possession of, or right to6 posses-.
‘sion of, or any interest in, the premises, no license may be law-
fully issued. Re Haneman, Bulletin 449, Item 4; Procoli v. Trenton,
Bulletin 28, Item 6; Caplan v. Trenton, Bulletin 29, Item 11;
Re Pennsauken, Bulletln I8, Item 8; Re Sakin, Bulletin. 67, Item 13,
Wnhite Castle, Inc, v. Clifton, Bulletln 97, Item 13; D'Annibale v.
Fredon, Bulletin 139, Item 7 Agzigian v. Pequannock, Bulletin 210,
JItem 1; Eavenson v. South Orange, Bulletin 283,v1tem‘8}jVasagoli'vo
Plainfield, Bulletin 301, Item 7; Licata v Camden- ‘Bulletin 342,
Ttem 1; Hlndln v, HEgg Harbor, Bulletin 399, Item 1; Gimber v-.
Gallowag,,Bul‘etin 427, Item 9; Bodrato v. Nurthvale, Bulletin 433,
" Item 1; Berry v. Newark, Bulletin 433, 1tem 8; Alberts. v. Roselle,
Bulle*in LOL "Item 1; Montelair Athletie Club v, Montclalir, Bulle-
“tin 859, Ltem 1; Terlizzi v. Union City et als., Bullec1n 860,
Item 2, Ways & wluteborn, Bulletin 951, Item 3.

It is apparent that appellants did th'have=gassess£on‘or-
right to possession of, or interest in, the premises sought to be
licensed at the time they applied for renewal of the license. The
respondent had no Jjurisdiction to grant a renewal of the IFicense
for the present licensing period for premises 499 McBride Avenue.

V Under the circumstances, respondent's action in refusing to
grant the renewal of appellants' license for premisos 499 McBride:
Avenue is affirmed.

Accordingly, it is, on this 12th day of November, 1954,
ORDERED that the action of respondent be and the same is

hereby affirmed, and the appeal herein be and the same is hereby
dismlssed ‘

WILLIAM HOWE DAVIS
Director..
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3. APPELLATE DECISIONS - HYMAN v. HOWELL TOWNSHIP.

p—

AARON HYMAN, trading as
HYMAN'S GENERAL STORE,

Appellant,
—vs - ON APPEAL
CONCLUSIONS AND ORDER
TOWNSHIP COMMITTEE OF THE
TOWNSHIP OF HOWELL,

Mot N’ Sp® e”

“Respondent.
Harry Sagotsky, Esq., Attorney for Appéllant.
Barkalow, McGowan & Krusen, Esgs., by M. Raymond McGowan, Esq.,
‘ ' ' ‘ Attorneys for Respondent.
Sidney Simandl, Esq., Attorney for Objectors.

BY THE DIRECTOR:

This 1is an appeal from the acdtion of respondent whereby it
denied an application to transfer appellant's plenary retall distri-
bution license from Hulse's Corner Road and Fort Plains Road to the
west side of Highway 9, 250 feet North of Hulse's Corner Road,
Township of Howell.

Respondent denied the application on the ground that "there are
sufficient number of places whereby peopl@ can be accommodated in
purchasing package goods in the vicinity in whibh this transfer is
requested.’

Appellant alleges that the action of respondent was erroneous
for various reasons which may be summarized as follows:

(a) There are no plenary retall distribution licenses on High-
way 9. The objections were made by holders of plenary retail
consumption licenses and these objections are untenable since
persons (especially women) who purchase alcoholic beverages
in package stores will not make alcoholic purchases in taverns;

(b) No objections were offered to show that appellant is unfit or
that the proposed premises are unsuiltable;

(c) Appellant will suffer undue hardship from the denial of the
transfer;

(d) Appellant was not granted a fair hearing before the Township
Committee

As to (a): In addition to appellant's license, respondent has
issued two other plenary retail distribution licenses for premises in
other sectilons of the Township. Appellant seeks to transfer his
license a distance of one and one-half miles from premises on a side
road to premises on Highway 9. At the present time there are no
plenary retail distribution licenses on Highway 9. - However, it
appears from the testimony that saild highway runs for a distance of
eight miles through the Township of Howell and that, on said section
of the highway, there are now five plenary retall consumption licenses
and one limited distribution license. One of the premises for which
a plenary retall consumption license has been issued is located three-
tenths of a mile from appellant's proposed premises, and the premises
for which the limited distribution license has been issued are loca-
ted about one-half mile from appellant's proposed premises. Appel-
lant testified herein that about two hundred hcmes were erected in
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1950 on the highway in a development known as "Land of Pines."
However, it appears that -appellant's proposed premises would be
seven-tenths of a mile from "Land of Pines" and that thecnearest
existing place licensed for consumption is about a mile f£rém said
development. , wng

It is well established that, in decevmining whethe ja
plenary retail dlstrlbution llcense should be issued or'tranSr
ferred, & local issuing authority may properly take into. considera-
tion the number of retail consumption licenses existing in’ the
V1cinity Colonna v. Montclair, Bulletin 39, Item 8; Boody v.
Gloucester, Bulletin 300, iltem 11l; Thompson v. Mount 0live, Bulletin
906, Item 1. Referring to the contention that women will not’ pur—
chase alcoholic beverages in taverns, in Pranklin Stores Co. v,
Belleville, Bulletln 102, Item 2, Commissioner Burnett sald:

"Appellant claims, however, that consumption places do not
cater to the package trade and that women desiring to make
such purchases would prefer to enter stores dealing only
with package goods. Quite true. But they already have in
the municipality three such stores. With present-day tele-’
phone and transportatlon facilities such stores can properly
service large areas.

. See also Russ v. Logan, Bulletin 733, Item 10.

As to {(b): No question has been raised herein as to the fit-
negs of appslliant or the sulitability of his proposed premises.
However, it does not follow that appellant is entitled to a transfer
of his license. The transfer to other premises Is g privilege not
inherent in appellant’'s license. The issulng authorilty may grant
or deny the transfer in the exe glbe of a reasonable discretion.

TS A LN o PR | N
If denied on reasonable grouauuq)sunn actkrn will be affirmed
VanSchoisk v. Howell, Bulletin 20, Item 6.

Az to {e¢): Appelliant now cperates a grocery and ‘liguor store
2t his present licensed premiges. He testified that he has recently
purchased the property on Highway 9 and plans to operate eventually
general store at that location. The mere fact that denial of the
890_leatlon may result in personal hardship to appellant is not suf-
f thnt to overccme the primary consideration of the general welfare
the community. Moran v. West Orange, Bulletin 143, Item 8;
HULCthS V. Patersox, Bulletin 704, Item Q.

W

O

to (d): There was introduced into evidence herein a
transcript of the proceedings below. It appears therefrom that some
competitors spoke ageainst the transfer of the license and that the
attorney for appellant guestioned these persons, Apparently appel-
lant produued no testlmony below, but there is nothing in the record
to show that appellant was prevented from producing testimony and, )
in any event, he has been afforded full opportunity to be heard at
the hearing cof this appeal. Cf. Marsteller v. Somers Point et al.,
Bulletin 244, Item 7. There is nothing in the case which would lead
me to conclude that any member of the Township Committee was
imgroperly motivated.

After considerin g all the ﬁVldence herein I conclude that
ampellant has failled to sustain the burden of establishing that the
action of respondent was erroneous. Respondent's action will be ‘
affirmed. '

Accordingly, it is, on this 12th day of November, 1954

OEDERED that the action of respondent be and the same is
hereby affirmed, and the appeal herein be and the same 1is hereby
dismissed.

WILLIAM HOWE DAVIS
Director.
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ki,

APPELLATE DECISIONS - O 'BERTZ PERTH AMBOY.,
VICTORIA 0'BERTZ, trading as
OBERTZ TAVERN,

v
)
Appellant, ) :
vs- ) ON APPEAL
: | CONCLUSIONS AND ORDER
BOARD OF COMMISSIONERS OF THE ) |
CITY OF PERTH AMBOY, )

)

Respondent.

-y e e e e e e -

Walter Waverczak, Esq. ‘s by Elias A. Kanter, Esq., Attorney for
Appellant
Francis M. Seaman, Esq., Attorney for Respondent.

BY THE DIRECTOR:

This is an appeal from the action of respondent on July 7, 1954,
whereby it deniled appellant's application for renewal of her plenary
retall consumption license for the 1954-55 licensing period for prem-
ises 33-35 Smith Street, Perth Amboy. Respondent's resolution which
was approved unanimously by the five members of the respondent Board
set forth the following reasons for such denial:

- "WHEREAS, a public hearing was held on this 7th day of July,
1954, on objections to the application of Victoria 0'Bertz
for the renewal of a Plenary Retall Consumption License for
premises located at 33-35 Smith St., Perth Amboy, N. J.; and

"WHEREAS, it was established that the Licensee, on her applica-
tions for renewal of her Plenary Retail Consumption License in
the years 1945 through 1953 inclusive, did, in violation of

R. S5. 33:1-25, make false and misleading statements in response
to questions numbers 34, 35, 36 and 37 contained in said appli-
cations.

"IT IS, THEREFORE, on this Tth day of July, 1954, resolved that
the application of Victoria O0'Bertz for the renewal of her
Plenary”Retail Consumption License aforesaid be and is hereby
denled.

Appellant contends in her petition of appeal that the action of
respondent was arbitrary, capricious and unreasonable.

This appeal was heard de novo pursuant to Rule 6 of State Regu-
lations No. 15.

The undisputed facts in the instant case disclose that contlnu-
ously since 1940 appellant has held a plenary retail consumption
license and, including the 1953-54 licensing period, has renewed saild
license for premises 22 Smith Street. On October 19, 1953, appellant
filed an application for a transfer of her license to 33-35 Smith
Street. On November 18, 1953, respondent denied said transfer. An
appeal was filed from said denial and, after a hearing in the matter,
an order dated April 6, 1954, was entered reversing the action of
respondent and directing it to 1ssue to appellant the place-to-place
transfer of the license as applied for. OQ'Bertz v. Perth Amboy,
Bulletin 1011, Item 1. On June 8, 1954 appellant applied for renewal
of her license for premises 33-35 Smith Street, which application was
denied by respondent on July 7, 1954. Thereafter appellant appealed
from said denlal9 and her 1953-54 license was extended pursuant to R. S.
33 l 22.
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Appellant admits that years ago on @ivers occasiofhsi she had
run afoul of the law. Appellant®s .convictloms in a local recorder's
court are as Tollows: : ot

Ao
T
:

Tt

"Februany 11, 1927 -- convicted of selling liquor to:three
boys, 15, 17 and 18 years, respectively -- paroled. 3

et

"Mareh T, 1932 -- convicted on a charge of disorderly con-
- duct liguor violation and fined $5@ OEAT
\4)
"May T 1933 -= conv1eted as & disorderly person on a charge
of possession of liguor at B Smith Street and fined $50.

"May 13, 1935 -- comvicted of violation @f @ity liguer ordi-
ganceJ selllng liguer %o a girl under 17 years, and fined
50 _ , L

”MaJ 13, 1935 -- convicted of wviclation @f City. liquor ordi-
nance, selling liguor to a girl wnder 1T years (different
girl) -- sentence suspended. "

Mayor James J- Flynn, Jr., whe voied against the renewal of
.appellant's license testlfied 2% the hearing.henein as fTollows,

K2

'"Q. In- y@ur opinion, Mr. Mayor, i the<a@plicant a fit per-
mon o whom, in your opiniocn, a plenary . retail consump-
Atiom license should be iSBnEdW A. :N@l'

"Q. And What 1S the basis for thet conclusion, your conclu-
sion, Mr. Mayor? A. The basis of the appllcation not
being answered properly.

"Q.  Primerily what wes 1t? A. Primarily the reputation of
the establishment that was conducted @f@Vlously

HQ° :Wlﬁhsﬁﬁﬁpeat to her a@@ﬂamati@nsy A. ‘That's right.

"Q. Yom wame to the conclusion that theaa@plidantiis.notna
it person by reason of mis—-statements over all these
years(and in ‘her application for Pememal° A, That's
wight ' , :

"Q. Mr. mayor prior o the a@pllcane's application for a
transfer in November, 1953, 4i1d you have any personal
knowledge 0of the prior record of the a@ollcant before
the Time of thatb appllcatian A. WMo, sir. :

Commimzsioners Taerloski, Mikalko and Muska Testified that they
also voted to deny the appellant's applicatiom for renewal because
of the misstatements made by her in prior renewal applicatlons
‘Comm1531®ner Tarloski testified that he knew appellant "thirty years
or better” when she operated a candy mstore. He further testified

- #hat "Her reputation personglly T @lways found -her to be good. I
wsed to <deal with her. She wmsed to @eal with ary drug store.” Com-
missioners Tarlogkl and Mihalke testifled that they had mo knowledge
that appellant had a poliece wecord wntil the ¥ime she applied for
transfer of her licensg in 1953.

R. 8. 3361 -2l provides:

”It shall be ‘the @uty of sacdh other lssuing authority to
receive applicatioms for guch dicenses &as such other issu-
ing authority is amthorized to issue; Lo 1nvestigate appli—
cants *%x

Perth Amboy) was available to respondent and ¢ould have ‘been meadily
imspected. « ‘ o .

4
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I shall now examine the record of convictions of appellant. Appel-
lant was convicted twice of disorderly conduct, and twice for violation
of a local ordinance. The remaining conviotion on February 11, 1927
(for sale of aleoholic beverages to minors) resulted in appellant being
placed on parole. The record relating to sald conviction fails to dis-
close what provision of the law was vioclated. The attorney for respon-
dent advised me that a search of the records of the municipal .court
discloses that the original complaint, from which the desired data
could be obtained, is no longer available. 'Appellant's convictions
for disorderly conduct are not convictions of a crime within the mean-
ing of R.-S. 33:1-25 (Re Case No. 65, Bulletin 193, Item 11; Re Case
No. 221, Bulletin 246, Item 7). oSudol v. Wallington, Bulletin 276,
Item 7. Furthermore, the convictions of violations of a local ordi-
nance are not convictions of a ¢rime within the meaning of the afore-
mentioned statute (Re Case No. 249, Bulletin 303, Item 8). 1In fair-
ness to appellant, because of the absence of information with refer-
ence to the conviction on February 11, 1927, I cannot assume’ that the
saild conviction constitutes a conV1ctlon of a crime within the meaning
of the Alcoholic Beverage Law. Since appellant's convictions weré not
convictions of crime, the omission to set them forth was not improper.:
There is nothing in the record to indicate that appellant violated any
Federal or State law relating to alcoholic beverages. ' ,

Proper liquor control dictates that an 1ssuing authority should be
free, within the confines of a sound discretion, to determine whether
or not a person 1s fit to hold a license. However, the determination
of unfitness must in every case be founded upon valid and ‘substantial
grounds. Vuono v. Belleville, Bulletin 163, Item 12; Jones v. Absecon,
Bulletin 218, Item 1; Zicherman v. Newark, Bulletin 227, Item 7; Sudol
V. Wallington, supra, Robert et al. v. Hoboken, Bulletin 642, Ttem 10.

Under the ciroumstances existing in this case, respondent for
the reasons stated, was not justified in refusing to renew the.  license.
I shall reverse the action of the respondent Board. i

Accordingly,'it'is, on this 16th day of November, 1954,

ORDERED that the action of the respondent Board be and the same
is hereby reversed, and respondent 1s directed and ordered to .issue
to appellant a renewal of her license for the current licensing year
pursuant to the conclu51ons herein. ;

WILLIAM HOWE DAVIS
' Director.
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DISCIPLINARY PROCEEDINGS - LEWDNESS AND IMMORAL ACTIVITIES -
- (PERMITTING MAKING ARRANGEMENTS ON LICENSED PREMISES FOR ILLICIT
_SEXUAL INTERCOURSE) - SALE DURING PROHIBITED HOURS IN VIOLATION
- "OF RULE 1 .OF STATE REGULATIONS NO. 38 - SALE TO MINOR - CHARGE
" ALLEGING ‘THAT PROSTITUTES WERE PERMITTED ON LICENSED PREMISES
DISMISSED - LICENSE SUSPENDED FOR 210 DAYS.

In the Matter of Dlsclplinary S )
Proceedlngs against :

JOSEPH ORANGES and MORRIS N.
- HINKES
1168-170 .South Orange Avenue

) ,
CONCLUSIONS
)
Newark, N. Fos , - )
)
)
)

"~ AND ORDER

Holders of Plenary Retaill Consump =
tion License C-145 for the 1952-53,
1953-54 and 1954-55 licensing years,
issued by the Municipal Board of -

'Alcoholic Beverage Control of the

City of Newark.

m—-—,—......_..,—_...-.—‘....._.-._-___.,-.--—_.._.,_..._-__.—-_-_

 William Osterweil, Esq., Attorney for Defendant -licensees.

Edward F. Ambrose, Esq.; appearlng for Division of Alcoholic
_ Beverage Control

BY THE DIREGTOﬁz"

- The defendants were served with charges alleging tnat on May
5 and 6, 1953, they allowed,; permitted and suffered (1) prostitutes
on their licensed premises, in violation of Rule 4 of State Regula-
tions No. 20, (2) lewdness and immoral activity on their licensed:
premises, viz., solicitation for prostitution and the maklng of
arrangements for illicit sexual intercourse, in violation of Rule

'5 of State Regulations No ' 20, (3) the sale, service and delivery

of alcoholic beverages to a minor, in violation of Rule 1 of State
Regulations No 20, and that (4) on May 5, 1953, at about 10:45
p.m., they allowed, permitted and suffered the sale of a bottle of
whiskey in its original container for consumption off the licensed
premises, im vielation of Rule 1 of State Regulations No. 38,
which prohibits such aetivity before 9:00 a m. or after 10:00 p:m.
on week days.

-Pleas of not guilty were entered to chargés,(l)g (2) and {(4),
and a plea of non vult to charge {(3) :

Hearing of this case consumed ten days, extending over a
period of approximately six months. The stenographic transcript
reached the unprecedented total of 1567 pages, or at least three
times the length of any prior case heard in the Division's twenty-
year history, and more than ten tlmes the—average of contested
hearings before thlS Division.

To attempt a detafiled analysis of the testimony of all of the
witnesses would, in view of the decision I have reached in this
case, unnecessarily burden this opinion with much that is immaterial
and irrelevant. Suffice it to say that a substantial portion of
the record relates to the activities of one Smith, employed by the
defendants as a porter, who introduced agents of this Division to
a girl named Audrey on the occasion of their first visit to the
licensed premises on May 5, 1953, and to two girls named Josephine
and Dolores on their second and final visit on May 6, 1953. :
Arrangements for sexual intercourse were made by one of the agents
with Audrey but, when the agent informed her that he was "broke",
they made a date to meet again at the tavern the next day, to Witg
May 6, 1953. Although Audrey kept the date, she told the agent
that she would have to postpone theilr appointment for several days.
Arrangements for the purpose of illicit sexual lntercourse were
then made by the two agents with the aforementioned Josephine and
Dolores.
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Although employed as a porter, all of Smith's activities on the
occasions in question took place while off-duty and while hils capacity
‘on the licensed premises differed in no respect from that of any other
patron Whatever may be the rule of liability regarding the off-duty"
act1v1ties of a manager or a person employed in some similar capacity,
it is clear that one employed in such a menial capacity, as was Smith,
may not fairly bind the licensees to liability for his wholly off-duty
activities while a patron on the premises, within the principle ,
embodied in Rule 31 of State Regulations No. 20, which imposes'responsi-
bility on a licensee for the acts of an employee, servant or agent,
irrespective of the licensee's participation therein, or that the
acts were committed contrary to his instructions or that they did not
occur in his presence.

This is not to say that, under no circumstances, may a licensee
be responsible for such activities. Even where the violation results
from the acts of a patron, otherwise disassociated with any connec-
tion with the licensed premises, the licensee must accept responsibility
théerefor where knowledge, expressed or implied, of the acts constitut-
ing the violation, may be imputed to the licensee. The proofs in
this case, however, do not satisfy me that the defendants had actual
knowledge of the off-duty activities of Smith or that they were so
extensive or notorious that they should have been known by the defend-
ants. i :

However, the case does not end here. After the agents had com-
pleted their arrangements for illicit sexual intercourse wilth Josephine
and Dolores, one of the agents approached Arthur Wylie, then acting
as bartender, and sald to him, "Tony, Josephine is taking me upstairs
for a lay. Is it safe? ¥You know I'm married, I don't want toiget in
no trouble', to which the bartender replied, "I don't want to know
nothing, whatever deal you make with her that's between you and her.
I don't want to know nothing. All I'm here for is sell whiskey,
nothing else. I pay no mind to anything you say" In full view of
the bartender, one of the agents then handed some money to Josephine
and the other agent handed some money to Dolores. One of the agents
then asked the bartender to hold his wallet for him, offering the
reason that he did not want to get "rolled" when he went upstairs to-

" engage in sexual intercourse. Although reluctant to take the wallet,
and first saying, "Don't get me mixed up in it. I don't want to know
what deals you made", the bartender, after Smith had interceded in
the agent's behalf, accepted the wallet and placed 1t on the back bar
for safekeeping. The agents and the girls then proceeded to rooms
over the tavern, where they were subsequently found by other enforce~
ment officers and the money, the serial numbers of which had been
previously noted, was discovered in ‘the possession of the glrls

The bartender testified that he 1s hard of hearing and paid no
attention to the agents' references to their arrangements with -the
girls for engaging in sexual intercourse. He admits, however, that he
stated to one of the agents that "I don't want to know what you and
the girls are going to do”" I am satisfied that the bartender was
aware that the agents had made the arrangements for 1llicit sexual’
intercourse with Josephine and Dolores and that, in accepting the
wallet for safekeeping, affirmatively aided in the consummation of .
those arrangements. I find the defendants guilty, therefore, df so
much of charge (2) -as reldtee to the activities of the bartender on
May 6, 1953.

.There 1is no probative proof in the record to subsbantiateithe
allegations of eharge (1), and that charge is; accordingly, dismissed.

The non vult plea to charge (3) admits the service of alcohollc
beverages to Audrey, hereinbefore mentioned, a minor aged eighteen
years.



“With respect to charge (4), it appears: that,. shortly &ftexr
TO+30 pr.m.. on. May 5, 1953, one of the agents gave some: money to
Smith. and asked: him to purchase a bottle of whiskey for him.
Smith: approactied the: defendant, Oranges, who obtained = bottle of

© whiskey., received payment. from Smith, and the latter then handed
the: bottle tor the: agent, who: subsequently took: the: unopened bottle.
With him,wh'ngleav1ng the: premises. Oranges: admits: the sale of the
e to: agent but claims that he cautioned. Smith that the
contents*af = bottle would have to be: consumed: on: the:, Iicensed
premises:.  Assuming that, such cautionary statement was: made; It
constitutes no defense: to: the violation. Obwicusly, a mere state-—
ment to. that: effeet amounts: to no more: than: giving Iip service to
compliance: with the regulation prohibiting the sale of packaged
Tiguor for: consumption. off the licensed premises after 1CG:00 p.m.
o Week dagyp I am convinced that: the defendants failed to exer-
&t degree: of diligence: which. would have: prevented the: cccur-—
he: violatton and I, therefore,. find them guilty of” charge

rence af

(L)

Efter the eonclusion. of the: hearings, the defendants ' attor—

ney expressly walved oral. argument beflore: the Director. He did,
however, submit a: lengthy memorandum: devoted largely to: the e.c:rr-=
tention: that. the defendants were: not accorded @& fair trial before:
the: Hearer.. It suffices: to say that a careful reading of the
voluminous: transeript: conwvinces me that, not only 1s. the contention.
speclious, But: that the: Hearer permitted ther attorney considerably;
more: latitude in. his examination of witnesses:, presentatlon of evi-—
dence: and‘argument therecon,. than Is: normally regquired under any’

cept of justice and fair play, whether applied to administrative
or strlctlyfjudicial proceedings: Othewr contentions made in. the
memorandum: are: elther  answered herein or are: so lacking in merit as
. to requlre no answer ..

The: deflendants have: no. prier record. While: the: finding of
gullt: under: charge: (29) requires a heavy-fisted penalty, I sericusly
doulit. whether, under all. of the sttendant circumstances., an out-
right revocation off the: license: herein. Is: warranted. The‘bartendeﬁ
nefther procured: the: girls for the agents nor was he instrumental
In effecting their acquaintance:. He: had ne: contact with: the vicla-
tlon. until after the Illieit arrangements: had been: made: Whether
the: addition: of any of those features would have resulted. in an oub -
n. in this case need not now be resolved., All that I
here: hold: is that in. the absence of all of those features., a lesser
pengliy: tham a total deprivation. of the license privileges is indi-
cated. It would seem unnecessary to: add: that,, obviously, where the:
proofs: disclese: & practice: of providing girls: for immoral purposes,
or that the: sctivities of such females are actually known by the:
Iicensees:),. or that such activities are sufficiently extensive that
they should have: been: known. By the Licensees:, the only proper penalty
s revocatiion. Cf. Re Sevak, Bulletim 1012, Item 2; Re' Shaw, Bulle~
tln*l@ES Ttem: T..

T fairness and Jjustice e the licensees, I have determined,
as alresdyy Indicated, that an. outright revecation of their license
unm&ebafunneee&&arily's@veﬂea Howewver,  the: wnholy union: of vice
gndi Iiguor on licensed: premises: cannot, and will not, be tolerated.
Stern penalties will go a long way’ t@ward ensuring their complete
divorce. A careful consideration of the cirecumstances involved in
the: instant. violations Impels: the: impos:itiom of & suspension. for a
period of 21®4days Such: will be the order-.

Accordingly, it is, om this I6th day of November, 1954,

ORDERED,that.PLenary Retail.Gonsumptlon“License 0-145, isgued -
for' the: 1954-55 licensing year by the Municipal Board of Alcoholic
Bewerage Control of the City of Newark to Joseph Oranges. and. Morris
N.. Hinkes:, for premises: 168-I70 South. Orange Avenue, Newark, be and
the same i hereby suspended for & period of two hundred. ten {210)
dzys, commencing at 2:00 a.m.. November 23, 1954, and terminating .
at: 2300 e June: 2L, 1955.

' WILLIAM HOWE DAVIS
C Director.
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6. DISCIPﬁINARY PROCEEDINGS - SALE FOR OFF-PREMISES CONSUMPTION IN OTHER
THAN ORIGINAL CONTAINER - LICENSE SUSPENDED FOR 15 DAYS.

In the Matter of Disciplinary )
Proceedings against

)
HODES CORPORATION
168-1/2 Belmont Avenue ) ;
Newark 3, N. J., CONCLUSIONS
) A ‘ AND ORDER
Holder“of~P1enary Retaill Consump- ' ,
tion License C-291 for the 1953-54 )
" and 1954-55 licensing years, issued
by the Municipal Board of Alcoholic )
Beverage Control of the City of
" Newark.
Saul C. Schutzman, Esq., Attorney for Defendant-licensee.
David 8. Piltzer, Esq., appearing for Division of Alcoholic
Beverage Control

BY THE DIRECTOR:
Defendant pleaded not guilty to the following charge:

"On Sunday, May 30, 1954, at about 12:10 P.M., you sold an alco-
holic: beverage not pursuant to and within the terms of your
"license as defined by R. 8. 33:1-12(1) in that you sold a pint
bottle of Hunter Blended whiskey in other than the original con-
tainer for consumption of f your licensed premises,; in that you
opened such container and thereby destroyed its original char-
acter: before making delivery thereof to the purchaser, in,
violation of R. 8. 33:1 2 S

An ABG agent testified that prior to noon on Sunday, May 30,
1954, he and another agent arrived in the vicinity of defendant's
licensed premises. The further testimony of this agent may be sum-
marized as follows: The licensed premises opened promptly at 12:00
o'elock, at which time a number of men entered. The agent entered
the premises at approximately 12:05 p.m. and observed three men
behind the bar who were subsequently identified as Paul Hodes .and
Sam Hodes, officers of defendant corporate-licensee, and Charles
Horton, an employee. The agent walked to the far end of the barroom
and jolned a line of three or four men who were purchasing bottles of

. liquor at the end of the bar. The agent waited his turn and then
ordered a pint of Hunter's whiskey from Paul Hodes. Hodes obtained a
bottle of the brand requested and handed it to Charles Horton, saying
"Cut that seal." Charles Horton 'scored" the seal with a penknife as
the agent pald Paul Hodes for the whiskey. The agent then asked Paul
Hodes for a paper bag and, when he failed to respond to the agent'
request, Charles Horton, who stood dlrectly in front of the agent,
remarked "stick it in your pocket. The agent complied with the sug-
gestlon and left.the premises by way of the front door. He rejoined
his fellow agent and then both entered the premises and made known
their identity

The agent who remained outside testified that at 12:05 p.m. his
fellow agent entered defendant's licensed premises through the front
door. A short time thereafter his fellow agent emerged from the same
door and showed him a bottle of whiskey with the seal partly broken.
The two agents entered the premises and identified themselves. The
wWitness testified he went into the back room but did not see anyone
consuming any Whiskey and did not see any whiskey glasses or bottles
therein. , :
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N The - tf timony of Paul Hodes dlscloses that shortly after noon.
oni Sunday, May 30, the agent came to the ehd: of the bar and asked
him for a pirt of "Hunter's" whlskey ~ He 8aid he told the agent
"For drinking on the premises only" and them obtained the item and
eut the seal. " His testimony further discloses that Charles Horton
"was in behind the bar at the end of the bar" at the time. Paul
Hodes testified that he then said to the agent, - "How many glasses?
What kind of ehaser do you want?" but, before he could give the .

~agent ther'} S€ d"ohaser, the agent ran out of “the place. He

- testified, ”ut the eeal of

i ] ¢ Pls teS -
logés that he did not knowﬂw ether hlS brother, Sam
Sde: - sales of bottlea of w‘ key with cut seals as he
Gk - However, in subsequent
,he saw his brother make sales of two bottles and

: When asked<whether:he actually’observe@ him

ce sed premlses on the'afterneen.iﬂ auestlon

~egderson Stanback) test led
‘»-Hunter 8 whiekey

_ ¢ _ , ave it to the

agent, saying 'n"the back How many glasses9 What kind of chaser
-do. you want?"  Henderson Stanback did not know whiere Paul Hodes
obtained the bottle of whiskey hor did he remember where Sam Hodes
was standing behind the bar. He testifled he did not see Charles

- Horton, but. believed he was standing by the beer cases at the end
of the bar. Henderson Stanback further testified he heard Paul
Hodes say "W ere . he: go?", start toward the baek, then come back.

The second witness: (Cary Davis) testified. that he-was- standing at
the bar drinking-a glass of beer when he saw Paul Hodes make the
sale, and.heard him ask the agent "How many glagses and what kind of

chaser he Want ‘Davis said he then went in’ the back W1tb "my own
and sat at a table” when he saw another "fellow? conmie in and say
"ABC men," Davis saild he was "middleway of the bar™ and; when asked

when he first saw the agent, he testifled "First saw hlm.-- I saw him
buying the whiskey. He went out. When asked thereafter if he saw
the agent buy the whiskey, Davis said, "I saw him making the sale.

I didn't recognize him. He bought the whiskey." Davis further tes-
tified, in answer -as to where the agent was when he bought the
whiskey, "I know he wasn't on the end." Subsequent testimony of
Davis disclosed that he did not know where the middle of the bar was;
that he bought a bottle of Lord Oalvert Whlskey, sat at a table in
the back with the whiskey, and "a- glass of ginger ale chaser', when

a man came. in and sSaid "Revenue man." The third witness (John Fowler)
_testifled he saw the agent buy a bottle of whlskey and leave the prem-. - -
iges by the back door - v

fied after. eareful reV1eW of all thc test*mony
S 78hat the agent purchased -a pint bottle of Hunter's
cwhiskey ﬂﬂ*off-premlses consumption“durlng prohlbited hours. The tes-
timony of the agents was positive in character, whereas that of Paul
Hodes and the three défendant's W1tnesses ‘was ‘uneértain and contra-
dictory. - The- breaking of the seal, théreby conveérting it into an
open container, was an apparent attempt to circumvent Rule 1 of State
Regulations . No. 38 which prohibilts sale of aleoholic beverages in
original contalners for off-premises consumption on Sunday. Such
subterfuge on the part of a llcensee w111 not be tolerated and will
avail him ncthing. f]j; : . :

S U IT PR

Defendant has no prior adaudicated Pecord6 I shall suspend 1ts
ﬁ“eense for fifteen days. Re Langer and lershaw3 Bulletin 907, Item 5.

Accardingly, it is, om this 1st day of Novembefs 1954
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“ORDERED that Plenary Retall Consumption License C-291, issued
by theé Municipal -Board of Alcoholie Beverage Control .of the City of
Newark to Hodes Corporation,; for premises 168-1/2 Belmont Avenue;-
Hewark, be and the same is hereby suspended for fifteen (15) days,

-commencing at 2:00 a.m. November 8, 1954, and terminating at 2:00 a.m.

November 23, 1954,

r

E ‘ WILLIAM HOWE DAVIS
f Director,

'
I

DISCIPLINARY PROCEEDINGS - SALE TO MINOR -~ JLGENSE SUSPENDED FOR
10 DAYS, LESS 5 FOR PLEA
l‘\
In the Matter of Dlsclplinary '
Proceedings against

RENATO R. CARABELLI l
T/a CARABELLI'S BAR i

 E/8% Fort Dix Road . |
Pemberton Township o
P. &, Pemberton, N.J.,

CONCLUSIONS
AND ORDER

Hglder of -Plenary Retail COnbump~
tion License ¢-5, issued by ithe
Township Committee of the Towmship
of Pemberton. ‘

|
mum.ﬁmam_-mm..,_-...mw@mnw_.g.,.o.ﬁm..._u;mwmw.ﬂ—e.,m

. Renato R. Carabelli, Defvndant ~licensee, . Pro Se,
i Edward F. Ambrose, Esq R aopeafing for Division of Alechelie

| BY THE DIRECTOR:

- Beverage Control.

Def@ndant pleaded non vult to a charge alleglng that he sold,

ﬂlﬁefved and delivered and allowwdg permitted and suffered the sale,

~ November 13, 1954.

- serviee and delivery of alcohollc beverages, directly or indirectly,
. &t his licensed premises to a minor and allowed, permitted and suf- .
i fered consumption of said aleoholio beverages by said minor in and

upon his llcensed premises, ;n violation of Rule 1 of 8tate Hegula-
tions No. 20, :

The file herein diseloses that on Sunday night, October 3,
1954, Pvt. David ---, a member of the United States Army, aged 18,
visited defendant's lieemsed premises and during the time spend in
sald premises was served with five glasses of beer by an employee of
defendant.,

. | .

Defendant has no prior adjudicated record. I shall suspend
defendant's license for a period of ten days. Five days will be
remitted for the plea entered herein, leaving a net suspension of
five days. BRe Watterss Bul;etln 954, Item 9.

Aee@rdinglyg it is, on;thls lst day of Nc‘»verrﬂ:)‘,e:u:“‘9 1954,

ORDERED, that Plenary Retall Consumption License ¢-5, issued by
the Township Committee of the Township of Pemberton to Renato R.
Carabelli, t/a Carabelli's Bar, E/S Fort Dix Road, Pemberton Township,
be and the same 1s hereby suupenaed for a period of five (5) days,
commencing at 2:00 a.m. Navember 3, 195M and terminating at 2:00 a.m.

| . WILLIAM HOWE DAVIS
Director.
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8. DISCIPLINARY PROCEEDINGS - SALE DURING PROHIBITED HOURS IN
VIOLATION OF RULE 1 OF STATE REGULATIONS NO. 38 - PRIOR RECOB] -
LICENSE SUSPENDED FOR 20 DAYS, LESS 5 FOR PLEA

In the Matter of Dilsciplinary )
Proceedings against

JSﬁN E. McCANN
T/a SUMMIT TAVERN e
377 Sunmit Avenue CONCLUSIONS

AND ORDER

Holder of Plenary Retail Consump-
tion License C-80, issued by the
Municipal Beard of Aleocholic .
Beverage Control of the City of
Jﬁrsey City.

)

| ).

Jersey City 6, N. J., )
)

)

John E McCGann, Pro Se. / » v
Edward F. Ambrose, Esq., appearing for Division of Alcoholic
Beverage Control.

BY THE DIRECTOR:
Defendant has pleaded non vult to the following charge:

"On Saturday, October 30, 1954, at about 12:50 A.M., you
scld and delivered and allowed, permitted and suffered the
sale and delivery of alcoholic beverages at retail 1in thelr
original containers for consumption off the licensed prem-
ises; in violation of Rule 1 of State Regulations No. 38."

The file herein discloses that on Saturday, October 30, 1954,
at about 12:50 a.m., one of two ABC agents who were present in.
defendant's licensed premises purchased from the licensee six cans
of Schmidt's beer to take out. The agents left the premises with
the merchandise and returned later to dentify themselves to John
McCann,; who aamxtted the sale ]

Effectlve November 5, 19512 -the 110@nse for the above premises -
(then in the name of the defendant herein -and a partner) was suspen-
ded for ten days by the local issuing authority for selling to
intoxlicated persons and for a brawl. In view of the prior dissimilar
record, I shall suspend defendant's license for a period of twenty
days. Five days will be remitted for the plea entered herein, leav-
ing a net suspension of fifteen days. Re Cohen, Bulletin 968, Item
> v . - .

Accordinglngit is, on this 8th day of November, 1954,

ORDERED that Plenary Retall Consumption License €-80, issued by
the Munlcipal Board of Alcoholic Beverage Control of the City eof
Jersey City to John E. MeGann, t/2 Summit Tavern, for premises 377
Summit Avenue, Jersey City, be and the same is hereby suspended for
fifteen (15) day85 commencing at 2:00 a.m. November 15, 1954, and
terminating at 2:00 a.m. November 30, 1954,

) Pkt

New Jersey State Library

William Howe Davis
Director.



