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1. OPINION LETTER: CONCERNING REQUIREMENT THAT CLUB MEMBERSHIP
CONSIST OF AT LEAST 60 MEMBERS AT TIME OF LICENSE RENEWAL.
WAIVER GRANTED UNDER N.J.A.C. 13:2-B.7(a) FOR SPECIAL
CAUSE SHOWN.

June 9, 1983

Mr. John Schmidt, Secretary
Fraternal Order of Eagles
181 West Main Street
Rahway, New Jersey 07065

RE: Fraternal Order of Eagles
Club License No. 2013-31-042-001
Rahway, New Jersey

Dear Mr.‘Schmidt-

- Receipt is acknowledged of your letter dated
May 24, 1983 wherein vou request a waiver under N.J.A.C.
13:2-8.7(a) which states in part that..."No club license
shall be renewed unless the club consists of at least 60
members at the-time of-renewal..." (underscOrding added)

In your letter you do not indicate the ‘nuriber
of bona-fide members currently in the above club. My
assistant was unable to contact you by phone at your club,
but the Municipal Clerk of Rahway informed us that you
currently have 45 members and further learned that your
organization is a chapter of a national organization and
conducts numerous charitable functions..

In view of the commendable activities which your

" organization has performed, I shall grant the waiver of -

N.J.A.C. 13:2-8.7(a) to permit you to timely file your

renewal avplication for the 1983-1984 licensing period.
' Finally, you must let us have your prompt :
assurance 'by return mail that your organization will
conduct a membership drive to increase your membership
to at least 60 members prior to the 1984-85 license
renewal period. If your membership remains below the
requ1red 60 members at the 1984-85 llcen51ng year, a
second waiver may not ‘be approprlate.

Very truly yours,

SH 7 el

JOBN F. VASSALLG, JR.
DIRECTOR
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2. OPINION LETTER: DIRECTOR'S PRELIMINARY APPROVAL OF
ATLANTIC CITY LICENSE TRANSFER APPLICATIONS PURSUANT TO
N.J.A.C. 13:2-3.10--PUBLIC BARROOM AREAS FOUND ADEQUATE
(N.J.S.A. 33:1-12,23).

June 13, 1983

Municipal Board of Alcoholic Beverage

Control
C/0 Adelaide Dean, Clty Clerk
City Hall

1301 Bachararch Boulevard
Atlantic City, New Jersey 08401

RE: Atlantic City License Transfer Applications

Dear Ms. Dean:

The investigation into the two (2) hereinafter
desighated person-to-person and place-to-place transfer
applications have been completed, and pursuant to N.J.A.C.
13:2-3.10, I find that approval :of same would not be
contrary to the public interest. It should pbe noted that
the investigative reports received from the Atlantic City-
Task Force indicate concern with.respect,to the physical
delineation of the licensed premises and whether such
facility would have an adequate publlc bar room to permit

~ the sale of alcoholic beverages in original container for
off~premlses consumptlon._ Based upon- the report submitted
to me, I concurred in such concern and so advised the
proposed transferees., Thereafter, revised, detailed floor
plans were submitted which are now-enclosed in the appropriate
files which satisfy the spirit and intent of N.J.S.A., 33:1-
12.23. Subject to the specific limitations that any alconolic
beverage sale must occur in the:designated:public bar room area
which shall be ba51cally enclosed by fencing or railing (no
perimeter counter sales of alcoholic beverages shall be-
permxtted) the subject. licensees shall be. permitted to seil

tain
draft beer and/or wine in dlsposable contalners whlch con
a lid or other coverlng for off-premises consumption by a patron,
in addltlon to on-premlses consumptlon at the publlc bar room.

The Mun1c1pal Board of Alcoholxc Beverage Control
can act upon these appllcatlons and either grant or deny same
in the reasonable exercise Of its discretion.

(1) Plenary Retail Consumptxon Llcense No. 0102-33-142- 001
Transfer From: Linville Inn, Inc.
' 609 Atlantic -Avenue
Atlantic City, NJ
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Transfer To: spendeck Inc.
T/A Pier Beef and Beer
2100 Boardwalk, 2nd Level, H-1l
Atlantic City, NJ

(2) Plenary Retail Consumption License No. 0102-33-0438-001
Transfer From: Carson's Triangle, Inc.
24-34 North New Hampshire Avenue
Atlantic City, NJ

Transfer To: Ocean Steamer, Inc.
E . T/A AW Shucks Oyster Bar and Beer
2100 Boardwalk, 2nd Level, Space H-10
Atlantic City. NJ -

Very truly y/;rs}

| Q// S s s
JOHN F. VASSALLO: JR.
DIRECTOR

3. o‘pm‘mﬁ LETTE'R- TRANSFER OF A PLENARY RETAIL CONSUMPTION
LICENSE ISSUED UNDER THE 50 SLEEPING ROOMS HOTEL/MOTEL _
EXCEPTION (N J.S.A. 33:1-12.20). |

June 13, 1983

‘Ms. Judith S. Howard.
Borough Clerk

Borough of Beach Haven
Bay & Engleside Avenues
Beach Haven, NJ 08008

RE: Plenary Retail Consumption License No. 1503-33-002-003
‘ J & M Bay View Corp.

Dear Ms. Howard:

Receipt is acknowledged of your letter dated April
26, 1983 wherein you reqguest an advisory opinion concerning
the application of N.J.S.A. 33:1-12.20 as it xelates to a
proposed person—-to-person and place-to-place transfer applic-
ation currently pending in your community. You indicate that
the above-referred license was issued to the Bayview Manor
Hotel in 1Y55 as an exception to the general Population Quota
Law set forth in N.J.S.A. 33:1-12.14. You further advise that.
the above-referenced license is currently subject to considerations
for a transfer to the only other facility which has more thnan
fifty (50} rooms in the community and the Board of Commissioners
are in favor of a transfer of license to this other motel..

_ Two separate issues are involved in your request for
advice. One concerns the ability to transfer a plenary retail
.consumption license which was issued under the hotel/motel
exception of N.J.S.A. 33:1-12.20. Said license can be transferred
- person-to-person and place-to-place provided the license continues
to retain the special condition that it must be utilized in
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conjunction with the operation of a qualified facxllty. In this

' case, the proposed transferee and new location would qualify in

the same regard as the existing licensee. N.J.S.A. 33:1-12.16 .
does recognize that these licenses can be renewed or transferred. .

- See also Springdale Park, Inc. vs. Township Committee of Andover
Tp., 97 N.J. Super. 270 (App. Div. 1967).

The second inquiry generated by your request concerns
the fact that N.J.S.A. 33:1~-12.20 was amended in 1968 and the
number of sleepinyg rooms that must exist for a hotel or motel
to qualify under the exception was raised from 50 to lu00. while
no specific prior Division ruling in this area could be ascertained,
I am satisfied that the general philosophy of the Alcoholic Beverage
Law recognizes that the status acquired by a licensee under an
existing law continues to remain with that licensee even though
there may be subsequent legislative activity in that area. For
example, when the apility of a plenary retail consumption licensee
to sell package goods was further restricted under N.J.S.A. 33:
J-12.23, those licensees operating in a manner which would be
inconsistent with the amendment were permitted to retain that use
under the license. Similar legislative provisions which in effect
protected existing licenses from the impact of amendments can be
located in N.J.S.A. 33:1-12.14, et seq., N.J.S.A. 33:1-12.31 et seqg.
and N.J.S.A., 33:1-43. Therefore, I am satisfied that the license
acquired in 1955 at the time of the fifty (50) room hotel/motel
exception can be transferred to another hotel/motel facility
containing fifty (50) rooms or more.

It should be specifically reiterated and the license
certlflcate should prominently dlsplay the fact that any utilization
of this license is only permitted in a hotel/motel facility containing
no less than fifty (50) sleeping rooms.

Very truiy YyOurs, L
(/,7// PR _ /{/f<fi?
T //Léac <t b Z /‘4

' JOHN F. VASSALLO, JR.
'PIRECTOR
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4. OPINION LETTER: ISSUANCE OF NEW PLENARY RETAIL CONSUMPTION
LICENSE PURSUANT TO N.J.S.A. 33:1-12. 14--REQUIREMENT TO
COUNT ALL EXISTING LICENSES INCLUDING THOSE ISSUED UNDER
THE HOTEL/MOTEL EXCEPTION PROVISIONS (N.J.S.A. 33:1-12. 20).

June 13, 1983

Phillip Lewis Paley, Esg.

Township Attorney for Township
of Piscataway '

Kirsten, Friedman & Cherin

17 Academy Street

Newark, New Jersey (7102

RE: Township of Piscataway

Dear Mr. Paley:

Your letter of June 6, 1933 addressed to Executive
A551stant Frattini has been referred to me for review and
reply., I- will reiterate and c0nf1rm that the reply addressed
-.to you-dated hay 6, 1983 from Executive Assistant Frattini
was accurate anad retlects Division policy as it relates to
the issues you have raised.

" While a license in your c0mmun1ty mlght have been
issued in ‘the past under the hotel/motel exception provisions
of N.J.iS.A. 33:1-12.20 at the- time the license was then issued,
whenever consideration is givén to the ab111ty to issue a new
licensé in the future, the basic provisions of N, J S.A. 33: 1 12.14
must be applied. —

‘Thus, at the preSent’ time the Township of Piscataway
has -issued‘thirteen (13} plenary retalk. ‘consumption licenses.
Your: populatlon accordlng to the Yast federal census is 42,223,
At a ratio of one license to each 3,000 in population, the
Towniship may issue a total of fourteen (14) plenary retail con-

sumption licenses. One.additional license is now available for

-

A

issuance, not two.]a;

S Col All ex15t1ng lxcenses must now be counted in determlnlng
‘tne scope and effect of N.J.S.A. 33: 1-12.14 and the fact that

a license may have been issued as an. exceptlon under N.J.S.A.
33:1-12.20 several yéars ago does not mean that this Ticense

is no longer counted as a license for the purposes of the

general statutory prov1sxons under the Alcoholic- Beverage Law.

Very truly yourgJ

A,

JOHN F. VASSALLO, JR.
DIRECTOR
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5.

OPINION LETTER: DENIAL OF REQUEST TO WAIVE DIVISION

'PRESCRIBED E-141~-A FORM (EMPLOYEE LISTING REQUIREMENT)~--
WAIVERS ISSUED ONLY TO LICENSEES HAVING SEVERAL THOUSAND

EMPLOYEES .

May 5, 1983

Kelly T. Young, Esq.
Barclay Pavilion
Route 70

Cherry Hill, NJ 08034

Dear Mr. Young:

Re: Enchante, Retail Plenary Consumption
License #0409*33-007-001

__I am writing in reply to your letter of March 31, 1983, requesting a

vaiver of the use of our employee lists for your client K.T.Y., Inc.,
which trades under the name of "Enchante.” I am sorry for the delay

" in answering your letter, but with our move from the northern office
to Trenton, there has been a substantial amount of confusion in our
mail deliveries.

I regret to advise you thac: I an unable to grant your request of a

waiver in this instance. ~Waivers of this requirement. are. granted by

me, in only extremely exceptional cases, such as corporations having
‘'several thousand employees. You indicated that Enchante would have .
approximately 100 employees, aubstantially less than the noted exceptional
‘employee case. _ .

" Please also be advised. that our forns have room for approximately 40 or

‘more employees per. sheet. as Opposed to the 15 employees as is your
indicated understanding. In your case,. ‘hovever, yoy may wish to con~
sider alphabetically listing employees on these forums,. with perhaps
employees whose last names begin withcA to C on one form. D_through G

~ .on another, ete.

' I believe it is’ important that the E-141-A form be utilized in every

possible case. This form contains'provisions for the recording of all
required employee information in a regular, useful format. Our agents’
are very familiar with this form, and find it ‘extrepely useful in their

© “work, It also facilitates any need’ we. may have to quickly duplicate

-‘thia information for our review.

In accordance with the above noted reasons, I: must deny your request

for a waiver. -

John F Vassallo. Jr.

Very truly yours
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| DISTRIBUTORS CONCERNING SUBMISSION
ORT ON CREDIT COMPLIANCE FOR 1982
4,4 (e) (iii)--REPORT MUST BE

6. NOTICE TO WHOLESALERS AND
AND CONTENTS OF ANNUAL REP
PURSUANT TO N.J.A.C. 13:2-2
. FILED BY JULY 30, 1983.

Pursuant to N.J.A.C. 13:2~24.4(e)(iii) every wholesaler must submit to
the Division annually a report’ outlining its actions to insure compliance
with Division credit regulations. The report for calendar year 1982,
certified by an appropriate agent or officer of the wholesaler, must be
filed by July 30, 19B83.

The report shall include the following:

1. An identification of the wholesaler and the job cla551f1cat10n
of the individual(s.) submitting the report;

2. A statement of the following credit practices and'terms:

(a) The wholesaler's normal credit period to the entire
retail trade; _

| (b) An enumeration of general standards utilized to justify
different credit terms to particular accounts, if applicable;

(c) An indication whether you have allowed prompt payment
discounts on price in credit Purchases, and, 1f 580, a dellneatlon
of the discount terms; and :

{d) The percentage charged by the wholesaler on dellnquent
accounts and the method of. computxng interest.

'3. A statement of how the wholesaler defines "satisfaction" in
its terms of sale for the purposes of a timely payment of a credit
obligation and for the purposes of payment on an account subJect to a
- Notice of Delinquency, i.e., in default,

4. Set forth the telephone number and address of the individual
and/or bureau charged with maintaining credit records for -the two year
period required under N.J.A.C. 13:2-24.4(e)(i);

5. Provide the following statistical data concerning your
wholesale operation and credit transactions as of December 31, 19g2:

(a) Dollar amount of gross sales to retailers during the
reporting year;

(b} Dollar amount of outstanding 1ndebtedness due from
retallers, whether in default or not, as of December 31, 1982; and

(c) Dollar amount of defaulted indebtedness, as of December 31;
1942 for transactlons-

(i) up to & months old
(ii) 6 months to 1 year old
(iii) over 1 year old;

6. Provide the specific names and doliar amounts concerning
collection activity for defaulted obligations:

{a) For retailers currently subject to c1V11 litigyation or
Subject to entry of a judgment in 1982 by wholesaler to collect
1ndebtedness- and .
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law (e.g., Bankruptcy, receivership, etc.) in 1982 or who are currentlx

(b) For retailers whose debts were discharged by operation of -

subject to such proceedings.

7.

Provide any additional information you deem relevant to your

compliance with the annual report requirement and submit any comments or
suggestion to amend, modlfy or supplement the hereinstated report standards
or the subject requlations.

DATED:

NOTE ¢

% /ﬁ/w AV

JUHN F. VASSALLO, -JR._T T
DIRECTOR -

June 14, 1983

Public inspection of information reguested in this report and
investigative exclusions therefrom shall be governed by the
provisions of N.J.A.C. 13:2-29.1, et seq., following review by
the D1v151on.

.'Dollar flgures for specific wholesalers and dlstrlbutors will pe

considered confidential. Summaries or examples of such figures
may be utlllZEG in reports without 1dent1flcatlon of specific
rarties.

Transmittal of reports'and all inquiries should be directed to
Christopher T. Lawless, Jr., Executive Assistant to Deputy Director
Robert J. Pinard, 'at the Division Offices.
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NOTICE TO CLUB LICENSEES;ﬂREMINDER OF PRIVILEGES AND LIMITATIONS--
POLICY NOT TO ACCEPT MONETARY OFFERS IN COMPROMISE IN LIEU OF
SUSPENSIONS.

June 14, 1983

Dear Club Licensee:

"It has come to our attention that'mhny club licensees throughout the State

are or may be engaged in practices which are not permitted by the license
privilege which they hold. The purpose of this letter is to review some of
those privileges permitted and mnot permitted under your license, to discuss
certain policies of the Division regarding club licenses, and to assure
you of our availability to work with you and to answer inquiries in order
to enable you to operate within the bounds of your license privilege.

The Club_LicEnse

A Club License is issued pursuant to the authority set forth in N.J.S.A,
33:1-12(5). That statute provides that the holder of the Club License is

] entitled, subject to rules and regulations (which we will discuss 1ater), to

sell any alcoholic beverages but only for immediate consumption on the
licensed premises and only to bona fide club members  and their guests. This
means that all alcoholic beverages sold or served by a Club Licensee must be
consumed on the licensed premises and none may be taken off the Iicensed

_premises or licensed portions of the’ ‘premises. It also means that the only

persons who may be served are ‘actual and true members of the non-profit
licensed organization and actual and personal guests of such members. No
one else may be served

Roles and Regﬁletions

In furtherance of the statutory mandate discussed above, the Division has
promulgated rules and regulations pertaining to Club Licenses. The specific
regulations governing Club Licensees are found in Subchapter 8 of Chapter 2,
Title 13, of thé New Jersey Aduministrative Code. A Teprint of the provisions
of that subchapter (cited as N.J.A.C. 13:2-8.1 to 13:2-8.14) is attached to

. this letter for your continued reference. Please note, however, that there

' are also mwany other provisions of Chapter 2, Title 13 of the Administrative

Code that also concern Club Licensees, especially regarding conduct off and

"on the licensed premises, but we are not discussing those rules in this letter

in any- detail, nor are copies of those rules and regulations beéing attached.
We' are only here concerned with the Iimitations of the Club License, as
opposed to other types of liceénses.
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Please note carefully the definitions in N.J.A.C. 13:2~-8.1. They are very
specific and are to be very strictly followed. To be considered a valid club
member, a person must be admitted to full voting membership in a manner pre-
scribed by the bylaws of the club, maintained in good standing on a member-
ship list with address included and admitted to membersliip no sconer than
three (3) days after filing application. Thus, persons holding limited,
auxiliary or social memberships, which do not include equal rights with regular
members, shall not be deemed to be club members. The practice which has been
observed where a person purportedly acquires a membership "at the door" or for
"one-day," or for the apparent purpose of granting to that person the authority
to purchase alcoholic beverages, does not confer a valid club membership.

With respect to the conduct of affairs and gatherings on the licensed premises
which are sponsored by non-club members the following should be carefully
‘understood and noted.  In most situations where the club rents a portion

of its licensed facility to a group for the conduct of a banquet or affair,
the club cannot sell alcoholic beverages to that group. The group is not a
club member, even if some persons in that group may be members of the club.

In those situations, the club merely rents facilities, could sell food and
non-alcoholic beverages to the group, and could require the hiring of club
members as bartenders or waitresses to dispense alcoholic beverages and

other items. The group itself must bring in the alcoholic beverages, which cannot
be purchased from the club licensee. If that group is involved in

‘selling alcoholic beverages to those who attend, either by means of its

own cash bar or through a ticket price or subscription which includes
alcoholic beverages, that group must acquire a soclal affairs permit

under N.J.A.C. 13:2-5.1. The Club has a responsibility to insure that a
social affairs permit is obtained in those situations because a failure’

to properly have the permit would result in a charge against the Club

licensee for allowing unlawful alcoholic beverage activity on its licensed
premises. Examples of these two situations can be shown as follows: The
Rotary Club of a community utilizes a club licensed premises for its

regular monthly meetings. At those meetings the only persons in attendancw
for the Rotary are the Rotary members and specially invited guests. The

club can rent the facilities and sell food to the Rotary for the luncheon.

If the Rotary desires alcoholic beverages they must bring in their own

to be servea and consumed by the attendees at the monthly meeting. The
-Rotary rents the facilities for the purposes of having a function at which
members of the general public are invited to attend at a specified ticket price
which includes the availability of alcoholic beverages. Then the Rotary

would also have to acquire a soclal affairs permit, and not acquire its
alcoholic beverages from the Club licensee.

,,In defining who is a guest of a clud member, the regulations clearly require
that the "guest" be someone expressly invited to and sponsored by a club member.
‘One club member can have as his guests no more than nine (9) individuals. This
does not mean that the club can allocate the first nine (9) non~members who
walk In the club premises to a particular member and the next nine (9) to a
second member. The only waiver of the nine (9) guests limit occurs when a
member utilizes a portion of the licensed premises for a private party he
is sponsoring for a spouse, child, parent, or brother or sister. These
most often represent functions such as weddings, anniversaries, confirmations,
bar mitzyvahs, ox birthday parties.

The fact that I have specifically mentioned certain provisions of Subchapter 8,
and not others, does not mean that the other provisions are less important,
All are equally important and pertinent and are to be strictly followed.
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Otherx Rﬁles

As mentioned above, there are also- other rules and regulations besides
Subchapter B which govern Club Licensees. A Club Licensee, like any other
licensee, mway not serve actually or apparently intoxicated persons or under-
aged persons (no one born after 1/1/64 may be served until 1/1/85, and
after that no one under 21 may be served directly or indirectly); no
beverages may be sold under cost; you may purchase your alcoholic beverages
only from licensed wholesalers; no "2-for-1" specials may be offered;
gambling devices and video card games are not permitted on your licensed

- premises; and you may not allow members to purchase quantities of alcoholic
beverages through you, such as at Christmas time. unless it is all to be
consumed on your Iicensed premises at a member's private party (weddlng, etc. )

Violations

Please note the provisions of N.J.A.C. 13:2-8.14, But please also note that
since Club Licenses are only issued to non-profit organizations, it is the
policy of the undersigned that all penalties will be either suspension or
revocation of license. No offer in- compromise will be accepted in lieu of
suspension of a Club License.

In summary, because the scope of -a Club License is very limited, the holder of such

- license must take extra steps to stay within the limitations discussed above and
otherwise contained i1 rules and regulations. The Division intends to strictly
enforce those rules and regulations.

It is our hope, however, that as a Club Licensee you will be extremely careful
to abide by the rules so that disciplinary action will not be necessary. We
suggest that the officers, directors, trustees and anyone else responsible for
operating the alcoholic beverage service for your Club read and become familiar
with the content of this letter (which is by no means all—inclusive) and the

. Tules and regulations of this. Division.

If anyone has any specific questions regarding anything 1n this letter or in
. the regulations, or in any way pertaining to your license and its privileges,

please feel free to contact the Division. preferably by letter. We will

be glad to assist you. :

Thank you: for your cooperation.- Hith its continuance, the Club License privileges
‘which you ‘hold will continue 85 - a source of - enjoyment for your members. ,

552‘;1’ oy J/Q

"JOHN F. VASSALLO, JR.
Director

JFV:lg
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13231 ALCOHOLIC BEVERAGE CONTROL

SUBCHAFTER 8. CLUB LICENSES

13:2-8.1 Deflnitions

The following words and serms when used ia ths subchapier shall have the
follow ing meanings unless te contest clear) indacm_imn.ng

“Club™ meant W orgarizainon, CORPOraIon oF AS10Culion consisung of 60 o
more persons operaing aclely for bencvolenl. cheniable, frucmal, aocial,
fchigious, recrestaanl. sthicus oF Kimiler purpowrs and not for private gun.

Clud member™ mean ey indivadusl i goad sunding who has boen admined
1o voung memberihip in the tunnes regulardy prescnbed by the by laws of s clud,
and who mainum such memberuhup o g bona fide manner and whow aame and
addicis are enered on the list of members No wdivsdua! shali be ehigible for fuch
Club membership uniss M has filed wnuen appin siwn with the sppropraie bod) ,
as st forth 1n the clud bylews, and such apphaauon is approved by said bady a
leant three days sutnequent 0 e filing thereol Penons holding iumued or
swthary ¢lub membership shall 01 be dermed 1o b club mimber).

“Gutst of club member” an individual who i expreasly vwed © the chub
licensad preenises by an individual membes of the clob snd who is [porsored by
wnd personally atended by the member m ch premises. An individus! chd
member may have as his guest no more than nine individuals on any one L
uniess such individuals are stending 8 privace affwr. such s & wedding,
anniversary, confumation, bar ouirvah or bithday part) . honoting & spouse,
ehuld, pareat, brother o sisce of g chab metaber

13:2-8.2 Boos Nde clubs
" Club hicenies shall e mund anly 1o bona fide clobs.

13:2.8.3  Previous period of coatinuous, active operation

Except as provided in N.JLA .C. 13.2-8 5, 30 License sha!l be naaed io any chab
uniess 1l shall have been tn active operuicon ia the Staue of New jeruey for of ita
three ytan by digsely prior 0 th subm. of iu nppi {or
alceme. '

33:28.4  Previous period of possession and use of club
quarters :
Except as provuded herein orio N.JLA €. 13.2-0.5, wo lacense shall be imsued
toany club unlesy it shall have been in exchuive possession and use of o chublivmse
or club Guanens for o Jeant three yeans continuously smmedisicly pros 1 e

submission of it apphation for a license A bona fide club which has been in

actve Opcration wn Lk State far the prnod of bme required as aforewd, but which
has been deprived of continwous posension and use of its clubhoust or club

Quarten by season of foreclowure., dispos «us or other emoval for & cause’other -

than the violarion of te Laws of B State or of municipal ardinance ; shall mot be
prevenied theredy from obtaining & club Iense upon presenting to the satisfaciion
of the 1suing suthonty proof-of sexd facis and prool that possessson of suitable
premuses has been sbianed.

33:2.8.5  Exceptions to eliZbility requirements .
(a) Any constituenl unil, chanen d or othere e duly enfranchised chaguer ar
meriber club of & natonal or Kate sder, organization of sssocistion, which is-
in posszgsion of nulable premises, - hall not be preventad from obuining 8 chob
- loense by resson of the facy thet the wnit, chapter or member chab hin hot been
in active ofeTation in this Sune for &2 icast three years continuously or has mot been
in eachusive continuous possession ad wse of 8 clubhoust or club quancrs far the
same perod of lune, Provided zaid usil, chapuer of sember chub obvaim from the
direcior, and presents 10-Unt ssaing suthoriny 3 o before the iuance of Ge
Kicense, & cemuficate stating tht sainfaciory proof hus betn pubmined o the
direcior that ssid umit, chapier or member club has been duly credentided ty &

" nalional of Sisie ordet, trganizalon or ssocistion which has been in potive

operaton in this State for ef least three yeans continuously immedasly price I

rubmission of the spplication for alicerse. : : :
Ty Nering mN2A C. 13283 or 8.4 shall preve the fasuance of & clab
license 10 o boaa fide club provided the special cause for such issuance it shown
in writing 10 the dircctor and provided thae the durecwor™s wrinen approval of such

| asuance it findt obteined. o :

.

13:2-8.6 Qualifications of officers and membery
(8} No chub hcense aball b issued nor reews! gramed % amy
corporation. atocistion or organization in which an officer or member of the
governing body has bees convicted of 8 divqualifying offense puriuams w Tide
. 33 untews the strwiory duqualification resutiing from such conviction has boce
removed by order of the director. Application for removal of the duqualification
may be mede by vevificd geiition w the director when e wnlawful situxtion @
{b) Ko application 1hall be approved unless the issuing sutharity affirmusively
finds and reduces 1o resohu ion that:
1. The sbmined application form is compleie in Al respeens, inchading the
requircments of N.J A C_13:2.8.7; and
2. The oficens and dirccton of applicam club s qualificd 10 be liornand
trcording o all sundards established by Title 33 of the New Jeney manmes,
reguistions promulgated dherrunder a3 well as peninent local ondinances wr
cunditions consistens with Tite 33, and
3. The chub maintains of) reconds required pursuant 1o N.J.A.C. 13:2.8.8
- .12 )
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(a} A printed or fyprwrinien hisr contaming the names and
ameminry of G club s of detr of filing l':hb hoense w:::m :l
smbrminad with the initia) applicatson a1 well g1 witk each Jubsequent renewa)
agphzation No club license shall be renewed unfess the club conursts of at leas:
:;:::larr’s l!:- time of renewal The charer o articles of 33001800 oftinl
also senled fox in ion or certif

with the m'rluhwpl"mhou - oy of e s ubmincg
(b} Nottung o 1his ection shall preven: the renewal of s license toa club
»o1 ’u.nrne by reston of s Iack of requinite number of member,, proviged u'..‘;
wpecisl cauw for guch renews! is Shown in waiting 10 the dvecior ana furthe;

provided thar the director’s sisten approval of such renewal i firn oblaned

13:2-8.8  Salet to club members -

{8) No club Ixcnire shall il serve or defiver, or altem | 'nmu or sutler the
ke, sevvice o delivery of an) skcoholic beverage 10-4n) penon ot a bona fde
member of the club of 8 bona fide yuestof such member. '
- ) All club Tcensees shall have and keep on the icensed premines g true -
cxd, in the form prescribed by the direcior (set forh beicw ). of sl seheduled gin.
men. kincheons. receptions. dances, panties, estered pveats and similss afTainy

- ield w the club licensed premeses and stiended by non-clah memben and such

record shall be gvaitable for inspeciion by the direcror and other wIng suthonty

#nd by hus o s deputies, inspectorny. inventigaion and agents and by orher 6fficer

:!dcfm:d by N.7.S. A 33:1-1(p) for g period of three years from the date of yuch
nr.

(€) No club licensee shall allow . permn or sufffer any such ffas 1o be held "
the ¢lub licensed premises st which any non-club member makes any direct or
IndECt payment tauch as by sdmission fee, donanons, contnbution of othera ise §
fox any alcoholic beverage or combination of foud and slcobalic brverages untess
a3pecial permit i3 fini obuined from the direcior N
Duic of Alfar .........

Type of affar ...

Was aftuir condusied under suthoney of a special permat® ... P
Is 50, grve number of permit ’

Were akcoholic beverages

{S1gnature of suthonzed officer)

13:2.8.9  Sales for on-premises consumpticn

Mo club licemsee shail se)), serve o detiver, or alio . permil or sulies the safe
service ov debvery of any alcoholc bevenges exéept for consumpt.or .
ol — ' pt UMption on the

13:2-8.10  Hours of permissible sale and éonsumplion
No club licemser shal sell, serve or deliver. or allow , permt or suffer the wic.

. wervice, delivery o8 consumpiion of amy alcoholic beverage on the licenaed

premises during houn or on days when plenary or warons’ rewil consumplion
Wicensers in the same municipaliny are protubited from such acxivaty by municipal
reguistion of referendum. ' .

13:2-8.11  Soclsl affairs permitiees
Nao ciub licenser shall wll, serve or deliver any slcoholic Beverage 1o the holder
of any special permit suthonzing sale of slcoholic beverages ar s social Mffa 1o
e conducied by the perminee. of © any person ahending such social sHair on
the chub Icensed premises unless such person is. = fact, o bona fide member of
" e hoensee-club o s bona fide guest of sach membes.

13:2.3.12 Books of account - .
Alf club Jicensces shall have anc kecp for s five yeas period 8 Bue book ar bool s
of socounts wherein there shall be eniered » record of all moneys receives and
. & rucord of the sovree of all moneys received other thar in the ondinany coune
of business and & record of all mone s expended from such reseipts and the name
of the perion recriving tuch moneys and the purpose for which Such ¢4 pendnurs
were made Al books and records perlaning 1o such receipy of eapendinere shall
be made svailabie for inspection by the Direcior of the Division of Alcoholic
Bewernge Convol and the other isuing suthoniry, by kit or i depules, -
imspocions, investigaton and agents and othes officers defined by N.J S.A_33.1-

10

‘13:2.8.13  Advertising prohibition

No club Ficensee shall advenise, directly o indirectly, or allow, PEITHiL Of
sulfer any adventising 1o noa< lub members the svailatuliry of alzohol beverapes
o i licensed premises othes than by signs on the inicnor of the Icensed premyses
wdt visible from the eaterice thereof, provaded, however, thar the probibinon here-
T shalt not apply 10 the bolder of any special permit issued by the direcior and
suthorizing the tale of akcoholic beverages ot o socisl slair W be conducicd sl -
the clud’s licenwed premises, with reypect 10 cuch pariculic affaw providing the
soxcial affair permit her is indicated o6 the ad' -

13:28.14 Violations
A tlub licenae i o reoricied rype of rewi! Bconse wnd therefore ity holder must
comply with not only the rules set fo-th in this regulation, but with all the relevant
provitiont applicable o rruil ficimes. bn diciphnary proceadings Srough
pursuant 1o the slcoholic beverage & w, i shatll be sufficiens, i order w establish
the guik of te club licenret, w0 she s the violstion wts commined by an sgent,
. servant of employex of the club lice nsee o 8 member of the club The facy that
the hicener did not pasticipeie in the violation of that its agent. wervani, employor
o member acted contary 10 instract ons given 10 him by the club licensee or that
the violation did not octur in the presence of the ficensee's agent, servast,
ploves or bt shall irut wo defeme 1o the charges prefesred in much
diwciplinary procesdings.
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8. NOTICE TO HOLDERS OF SPECIAL PERMITS PERMITTING SALES OF
"ALCOHOLIC BEVERAGES AT A CARNIVAL--PRECAUTION TO. BE TAKEN
TC PREVENT DRINKING BY UNDERAGE PERSONS.

IO HOLDERS OF A SPECiAL PERMIT PERMITTING ALCOHOLIC
BEVERAGES AT A CARNIVAL

SUBJECT: SERVING ALCOHOLIC BEVERAGES TO UNDERAGE PERSONS

: Carnivals throughout the state have become an easy place for
underage persons to obtain alcchelic beverages and it is, therefore,
necessary that precautions are takes to prevent any alcohollc beverages
being sold or served to them, directly or indirectly.

As the holder of a permit permitting alcoholic beverages to-be
served at your carnival, you are responsible for ensuring that underage.
persons are not served alcoholic beverages. The present age for the legal .
purchase and consumption of alcoholic beverages in New Jersey is 21, except
that persons who were 19 or older as of December 31, 1982, may continue
to purchase and consume such beverages. A simpler rule is that until
January 1, 1985, anyone who was born in 1963 or before may purchase alcoholic
beverages. After January 1, 1985, the rule will be that only persons 21
years of age or older may purchase such beverages

If any persons under the legal drinking age are found being- Served
or consuming alcoholic beverages on your premises, during the valid dates
of the permit, such underage person and the person making the sale or serving
the beverage, are subject to arrest and prosecution for violating N.J.S.A.
33:1-81. Moreover, at such point the permit will immediately be cancelled
and thereafter no alcoholic beverages will be able to be sold. And finally,
if there is a violation of this nature, it is my policy that no permits
for soclal affairs at which there is a sale of alcoholic beverages will
be 1ssued for those premises for a period of at least a year.

We supgest that the persons operating your alcoholi¢ beverage
activity be made well aware of the rules pertaining to underage persons
" ‘and that they take extra precautions.to prevent such sales and service to
underage ‘people.  One way that has been: suecessful at .carnivals is for an
area to be cordoned off with people stationed at. the entrance 1in order to
check identifications. Further, no one who is under the legal drinking
age would be permitted into the area in which the alcoholic beverage (beer
or wine) is being served ‘or in which it may be consumed, Lastly, you would
not permit anyone to take- the alcoholic beverage away from the. designated area,
‘but’ would rather require the conaumption in that area.

If at any time there are any questions regarding the Operation of your
premises .and_what can or cannot be doné, you should not hesitate to call this
Division at . 609-984 -2830. to. diacuss the apecific question ir—problem. i

T JOHN P VASSALLO, .]R
' T1BECTOR =




-
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9. DISCIPLINARY PROCEEDINGS (CITY OF TRENTON)--ILLEGAL "FRONT"
OPERATION, FAILURE TO KEEP TRUE BOOKS- OF ACCOUNT AND HINDERING

THE - INVESTIGATION——LICENSE SUSPENDED
FOR
STATE OF NEW JERSEY OR BALANCE OF ITS TERM AND

Department of Law and Public Safety '
FUL SI —
DIVISION OF ALCOHOLIC BEVERAGE CONTROL go D&g"ﬁggﬁ UgogggCTEgm

In the Matter of Disciplinary
Proceedings against
M.A.T. Wine & Liquor Company, Inc., CONCLUSIONS AND ORDER
t/a Mercer Wine & Liquor .

161 North Broad Street
-1Trenton. NS

§-13,225
B-7380~-237
OAL DKT. NO. ABC 1603-82
Holder of Plenary Retail Distribution ‘ :
License No, 1111-44-145-001 issued by
the City Council of the City of Tremton

A A S R L T

Charles Allen, Esq., Attorney for Licensee
Lauren J, Fleischer, Esq., Deputy Attorney General,
‘Representing the Division :

INITIAL DECISION BELOW
R. Jackson Dwyer, Administrative Law Judge

- Dated: March 1, 1983 - ' Received: March 1, 1983

BY THE DIRECTOR:

Written Exceptions to the Initial Decision were filed both on behalf
of the Licensee and the Division, pursuant to N,J.A.C. 13:2-19.6. Initially,
I note that my decision does not comnsider. any matters which were not
properly introduced and eupported by competent evidence at the Initial

Hearing.

o ' The licensee was- charged with failins to disclose a material fact
“and ‘petmitting an undisclosed individual to-exercise the privilegee of
the license, in violation of N.J.S.A. 33: 1-25 and 1-26; aiding and. abetting
~4n. the violation of the act contrary to N.J.S.A. 33:1-52; feiling to keep’
true. books of account in connection with ‘the opération and conduct of the
- 1icensed premipes, in violation of N.J.A.C. 13: 2-23. 32; failing to produce
. ‘on demand matters and things which the Director is authorized or-empowered
to investigate, inspect or examine, in violation of N.J.S.A. 33:1-35; and,
directly or indirectly failing to facilitate, hindering, delaying or
causing a hindrance or delay of an investigation of the licensed premises,
in violation of N.J.A.C. 13:2~-23,30,

ANY RENEWALS UNTIL UNLAW- g




BULLETIN 2431 ' "PAGE 15

In its Exceptions the licensee has reiterated the arguments which it
stated before the Judge. I find that the Judge has properly analyzed and evaluated
the licensee's arguments with respect to the evidence and has properly
disposed of same. Therefore, it is not necessary for me to restate
either those facts, conclusions, or reasoning.

The question which remains, and uhich both the licensee and the Division
noted in their Exceptions, is with respect to the appropriateness of
the recommended penalty of the suspension of the license for the balance
of the 1982-1983 licensing term. The Division takes the posture that
the final order should include vot only the suspension, but a requirewent
that the licensee take action to correct any ongoing violations. The -
.1icensee, on the other hand, argues thet the penality of suspension for
the balance of the term is too severe and that there are seversl mitigating
factors which the licensee then sets forth.

There 1s no question that the penalty of suSpension for the balance
of the licensé term 1s warranted. Not only has the licensee been found
guilty of an fllegal “front" operation, but there are also the substantiated
charges of not keeping true books of account, as well as hindering the
‘4nvestigation and not producing required ‘matters as requested by the.
investigators.

Besides the suspension for the balance of the term, I note- that the
precedent penalty for the substantiated charges would be a suspension of at
least 90 days. Although it 15 true that, as the licensee has pointed out,
there are some mitigating factors to be considered (youth of the stockholder,.
the disclosure, though 1nadequate, of Mr. Sparanc's interest :in the business
on page 7 of the application, the fact that the licensée acted upon the advice
of counsel and such other natters) 1 also note there are aggravating
factors. I note the fact that the Sparano's misstated to the.investigators
at their initial meeting by falsely stating that the‘eorporate,atock WES
placed in the wife's maiden name to protect her father's interest, when in

" fact her father had no financial interest in the license. This misstatement
was further compounded by the preparation of false documents in an attempt
'to substantiate the proffered reasoning.

'Finally, I note that from the record it appears the licensee has

yet to produce several of the documents requested by the investigators,
including the Sparano's personal income tax returns for 1977, 1978, and 1979,
a8 well.as providing sufficient documentation as to the source of funds
which were used to purchase the license pr to explain the substantial
revenue increase for the months of August and Seéptember, 1980. Although
Mr. Sparano states he cannot find his personal income tax returns, I

note that upon request, the Internal Revenue Service ecan provide copiles
of any properly filed return. This, it appears, the licensee has not or
-will not do. Based on these circumstances, corrective action is required.
subject to service of a minimm 90-days license suspension.
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Having carefully considered the entire record, I concur in the

- -basic factual findings of the Administrative Law Judge, and adopt the
same as wy own. - Those findings clearly support a conclusion of guilt on
all charges, which I so affirm. I am not, however, in total ‘agreement
with the recommended penalty proposed by the Administrative Law Judge,
for the reasons set forth above. Therefore, I have nodified the penalty
to provide for a minimm 90 days' license suspension with provision for
a partial mopetary compromise as noted below.

Accordingly, it is on thisu13th day of April, 1983;'

ORDERED that the Plenary Retail Distribution License No. 1111-44-145-001
1ssued by the City Council of the City of Trenton to M.A.T. Wine & Liquor
Company, t/a Mercer Wine & Liquor, for premises at 161 North Broad Street,
Trenton, ‘be and the same is hereby suspended for the balance of the

- term, viz,, midnight, June 30, 1983, effective 10 P.M, Vednesday, April 27,
1983 and for any renewal of said license which may be . granted* with leave
granted to the licensee or any bona fide transferee of the license, to
apply to the Director by Verified Petition for lifting of the suspemsion
upon proof that the unlawful situation has been corrected, but in no
event shall said suspension be lifted sooner than. 90 days from the
‘commencement of -the auspension set forth herein; and it is further

ORDERED that ahould the licensee establish by VErified Petition
and other proofs that the unlawful situation has been corrected, con-
sideration will be given to an application to make a monetary offer in
-compromise in lieu of the final forty-five (&5) days of the aforesaid

suspension, in accordance with N.J.S.A. 33:1-31. _ _
Z LK //‘5 ?

g )/;?7.
2t /- 4/

JOHN F. VASSALLO, JR.

DIRECTOR

JFV:lg

' _APPENDIX: INITIAL DECISION BELOW
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fhiate nf ?jrm Jerary

OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT NO. ABC 1603-82
' AGENCY DKT. NO s-13, 225 §7380-237

IN TBE MATTER OF TBE DISCIPLINARY
PROCEEDING AGAINST:
M.A.T. Wine & Liquor Company,
t/a Mercer Wine & Liquor
161 North Broad Street
Trenton, New Jersey

Holder of Plenary Retail Distribution

License No. 1i1-44-145-001 Issued by
the City Council of the City of Trenton

APPEARANCES:
Lawren J. Fleischer, Deputy Attorney General, for the State Division of
Alcoholic Beverage Control - - .

{Irwin 1. Kimmelman, Attorney General of New Jersey, attorney)

Charles Allen, I-:sq., for the licensee
(Dietrich, Allen and St. John, attorneys)

Record Closed: January 15, 1982 o ‘Decided Marchl, 1983

New Jersey Is An Equal Opportunity Emplaver
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BEFORE R. JACESON DWYER, ALJ:

In this disciplinary proceeding the Director of the Division of Aleoholic Beverage
Control seeks to suspend or revoke plenary retail distribution license no. IllI-44-145-001
held by M.A.T. Wine & Liquor Company, t/a Mercer Wine & Liguor, 161 North Broad
Stregt, Trenton, New Jersey, based upon the charges heard against the licensee on
September 4, 1981 ' |

~ L In your license application, filed in June, 1980, you failed to show and
disclose a certain material fact, viz., that Richard Sparano, had an
interest, directly or indirectly, in the license applied for or in the
business to be conducted under said license; such evasion and
suppression of this material fact, being in violation of N.J.S.A.:33:1-25.

2. From in.or about June, 1980 to date, you knowingly aided end abetted
’ Richerd Sperano, to exercise contrary to N.J.S.A. 33:1-26, the rights
and privileges of its license; in violation of N.J.8.A, 33:1-52.

3. From in or about June, 1980, to date, you failed to have and keep a true
book or books of account in connection with the operation and conduct
of your licensed premises, viz., a record of all monies received other
than in the ordinary course of business, and a record of all monies
expended from such receipts and the names of the persons receiving
such monies and the purpose for which such expenditures were made; in
violation of N.J.A.C. 13:2-23.32. : ' R

4. From in or about October, 1980, to date, you, directly or indirectly,
failed on demand, to produce, exhibit or surrender to the Director of
the Division of Alecoholic Beverage Control, his deputies, inspectors or
investigators, any and all matters and things which the Director is
authorized or empowered to investigate, inspect or examine; in
violation of N.J.S.A. 33:1-35.

5. From in or about October, 1980, to date, you directly or indirectly,
failed to facilitate, hindered, delayed or caused the hindrance or delay,
of an investigation or inspection of the licensed business or of the
licensed premises ot of any search thereof by the Director, his deputies,
inspector or investigator; in violation of N.J.A.C. 13:2-23.30.

_The licensee has pleaded not guilty to all the charges. The matter was transmitted
to the Office of Administrative Law for determination as a contested case pursuant to
N.J.S._A.l 52:14F-] et seq. The matter was heard on November 18-and 19, 1982. The recorc
closed on January 15, 1982. - B

,

31 .
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OAL DKT. RO. ABC 1603-82

L. UNDISCLOSED INTEREST and the AIDING
and ABETTING CHARGES

Donna M. Tuecillo (Sparano) is designated on the license as president, vice-
president, secretary and freasurer of smd corporation end holder of 100% of the corporate
stock of M.A.T. Wine & Liquor Company, t/fa Mercer Wine & Liquor. ‘The Division
contends that Richard Sparano, the husband of the leensee, has an undisclosed interest in
~ the license and that the licensee, Donna Tuccillo Sparano, aided and abetted her husband
in maintaining that undisclosed interest.

- Sparano contends that he did disclose his interest 'on page 7 of the license
application as follows: *husband of corporete preeiderit and director of licensee — will be
‘employed." Upon advice of counsel, Sparano msserts that his name is not listed as a
licensee primerily {o protect the license from a judgment crediter.

I FINDINGS OF FACT

1 make thefollowi-ng findings of fact:

1. Richard Sparano took part in the decision to purchase the stock of the
licensed corporation and at the time of the ‘elosing he signed an
adjustment gheet with the statement, which reads in pertinent part:

 aceepted by purcha_sei‘, July 3, 1980, Richard Sparano.”

2. Richard Sparano negotiated for the purchase of the license and told the
... ABC investlgetors about the details of the purchase. The heensee,
_-Donna 'I‘uccillo Sparano, did not know the details of the purchase pnce.

N '_When the investigators visited the hcensed premises, the licensee,
Donna.Tuccillo Sparano, referred the investigators to her husband
Richard Sparano, because she was not informed ‘about the details of the
business to answer their quections _ : :

=-3-
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4. The license wes paid from for joint funds of the licensee, Donna
Tuccillo Sparano, and her husband, Richard Sparano. Beth Sparanos
alleged that the hcense was purchased from weddmg gifts and joint
savings.

5.  The licensee, Donna Tuccillo Sparano, admitted that she had:little to
do with the day-to-day operations and management of the licensed
premises after it was acquired. Richard Sparano told her not to go to
the licensed premises because it was in a "distressed neighborhood" and
he preferred that she "never go down there.

6.  When investigators visited M.A.T. Wine & Liquor Company on or about
October 15, 1980 at 161 North Broad Street, Trenton, New Jersey, Donna
Tuecillo Sperano was not present.* Her husband, Richard Sparano,
identified himself as the manager of the licensed premises and was
obviously in charge of the licensed premises.. |

1. Richard Sparano's signature is the only authorized signature on the
business bank account.

8. The license application is signed Dotine M. Tuceillo, the maiden name of
the licensee. .

N.J.S.A A. 33.1-25 provides that. "[f] raud msrepresentatxon, i‘alse statements,
misleadmg statements, evasions or mppremon of material facts in the securing of a
- license are grounds for auspensxon or revocation of the license." The Division of Aleoholic
Beverage Control has denominated one who acts in name only as a "ﬁ'ont" and the
principle concern in thls area of the alcoholic beverage laws is to determiné ‘when an
. undisclosed interest of the other person is of sufficient magnitude to result in & violation

' 'ofthestatute. | : T,
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A primary characteristic of a "{ront" is concealment and snbterfuge.' Sharp's Lodge,
Inc., t/a Sharp's Lodge , Ine. v. Tp. ‘Committee of the Tp. of Lakewood, A.B.C Bulletin

1842, Item 1 (at 9). Thus, it has been said that, "[o]ur laws pertaining to undxsclosed

interest were formulated to prevent certain classes of individuals and organizations from

exércisiné secret interests in- the liquor industry.” In the Matter of the Diséillinary

Proceedings aginst Therese Gallo t/a The Palace Lounge, A.B.C. Bulletin 2284, Item 1 (at

6). While there has been mo precise articulation of a standard for determining the
requisite interest in a "Irontmg" situation, both the Dnrimon and the courts have discussed
the incidents of such an interest, and, it is assumed, that. if a number of these incidents
coalesece in a particular factual situation; a "front” exists. The most obvious example of

a "front" exists when an otherwise disqualified person has an actual interest in the license

premises, but undisclosed by the ostensible licensee. In the Matter of Disciplinary
Proceedings against Jimmy MeGriff's Golden Slipper of Newark, Inc. t/a Reflection,
A.B.C. Bulletin 2109, Item 3 (25% ownership-of outstanding stock.) Apart from such &

readily discernible interest, the investment of funds by a disqualified or undisclosed party
is a major consideration in determining whether a "front" exists, .In the Matter of

Diseiplinary - Proceedmgs against 482 Jackson Avenue Corporation, t/a 482 Jackson
Avenue, A.B.C. Bulletin 2211, Item 3 (AT 10-11), aff'g, A.B.C. Bulletin 2248, Item 1 (N.J.
Super. App. Div., January 25, 1977); Sharp's at 10, Thus, in a family situation, where a
disqualified husband furnished the money necessary to purchase the premises where the
licensee wife conducted a tavern, a “front" was found to exist. Florence Methodist
Chureh, 38 N.J. Super at 85, (App. Div. 1955). ' .Money from a joint savings account,
containing funds exclusively contributed by the husband was used to acquire & liquor
business in the name of a wife in In the Matter of Disciplinary. Proceedmgs against John
Tully, Sr., A.B.C. Bulletin 2264, Item ], and a "front” was also found to exist. 1d. at 5.
The Director, in that case, . noted that. in relahon to’ the funding of a licensed business,
the pettern employed in purchasing & busm&cs, the source of the funds utxhzed and who
exercised the control over the finances of the busmess are- factors to be considered in
determining whether & "front” exists. ld. at 10. As to jointly owned assets being used to
fund an enterprlse see also In the Matter of Disciplinarj Proceedmgs jamst Milfax
Corporation t/a Depot Lounge, A:B, C. Bulletm 2325, Item.3 (at 15). Even when there is a
commingling of funds in such a manner  that ‘the sources of such funding cannot be

=5= »
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ascertained, a "front" has been found t6 exist. Five Points at 10. All of these situations
involved a spousal relationship, however, and, therefore, these decisions reflect consistent
practices of the Division of Aleoholic Beverage Control to view situations where a license
is aéquired b‘y & spouse, or other family member somewhat. circumspectly. See also In the
Matter of the Applieation of John R. Merini for-an Unlimited Rehabilitation Employment
Permit, A.B.C. Bulletin ____, Item __ (atl) (January 14, 1981).

Regardless of r'wpondent's motivations for filling' out the applicati_on-- as she did,
"subterfuge” and "concealment” do exist. The undisputed facts clearly establish that. the
licensee's husband has de facto control of the business, and that he is something more than,
a mere "manager” of the business. ' | '

Accordmgly, 1 FIND that the license applicatlon, filed in June 1880, faxled to
disclose that the licensee's husband, Richard Sparano, had an undisclosed interest dlrectly
or indu'ecﬂy, in the license applied for or:in the business to be conducted under . said

license, in violation of N.J.5.A. 33:-25.

1 FIND that the licensee knowingly aided and abetted her husband, Richard Sparano, -
to exercise, contrary to N.J.S.A. 33:1-26, the rights and privileges of a license In violation
of N J S. A. 33:1-52.

_'D'ID- THE LICBNSEE FAIL TO MAINTAIN TRUE BOOKS OF ACCOUNT .

N.J.A.C A C. 13:2-23.32 provides that:

'All licensees shall have and keep a. true book or books of account
in the english language wherein there shall be entered & record of all
moneys invested in the licensed business and the source of ali such
“investments, for an unlimited period-of time, all moneys received and a
-record of the. source of all moneys received other than in the ordinary.
course of business, for a five year period and all ' moneys expended from

~ such receipts and the name of the person receiving such moneys and the ..
purpose for which such expenditures were made, for a five year period. -
e (All such books and records pertaining to such investments, receipts-or
“expenditures shall be made avallable for. lnspeetion, upon demand, by
the Director of the Division of Alcohohc Beverage Control and the .
other fIssuing authority and by his or fts deputies, inspectors, .
investigators and agents and other officers as defmed by N.J.S.A. 33:1-
1.“
..s_
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 The Division contends that the licensee not only failed to keep true books of
account of all money invested in the licensed premises but elso failed to adequately

document the source of moneys used to pay for this investment.

'l‘he licensee contends that her accountant dld not perform as requested and that
~ ultimately a new accountant had to be hired to maintain her true books of account, Many
documents were seized by the Investigators makmg a reconstruction of the licensee's true
books difficult. The source of the investments !’or the license came from 'savings and
from the Sparanos' cash weddmg gifts received one year prior to the purchase of the

license.

1 disbelieve the licensee's explanation for the source of the investment in the

licensed business for the following reasons:

L

2

Richard Sparano testified, on direct examination, ihat "epp'roximet'ely
$10,000 in cash was received in wedding gifts. During “cross-
examlnation, Inspector § testified that the Sparanos told the

_,_investxgator that ell of the money was kept at their horne in a dresser

drawer desplte the fact that they maintamed a bank account. At the
hearing, on direct examination, Mr. Sperano testified that he kept some
of the money in his savings account, some of it in his home, and some of
it in & safe. -deposit box, Mr. Sparano further testified that some $5,000
that was not in his. bank account was used as start-up money for his
wife's clothing busmess. The logncal inference is that if the money ‘was
used for his wife's clothmg business, it could not also have been used to
purchase the store. : c

The Sparanos elso‘testified that they eafned less than ‘aver'eige:inéolne' '

prior to the gurchase of the liquor store. No federal income tax return

was produced for that year, although the Dmsxon had requested it. The
logical lnference is that they utihzed theu- “cash weddmg gif ts for
living expenses and de not use them as & source of investment, '

-7-
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3. There was a commingling of corporate funds with other moneys from
| outside sources and without unrelated puréoses Checks made out to
Dennis Sparano Construction Company were deposited in the corporate
business account. . There was also a $7, 500 bank loan used for Donna
Marie Designs deposited into the corporate account and then
immediately withdrawn_from that account. Noted on the application
for the loan, Richard and Donna Sparano are listed as principals of the
licensed corporation. Richard Spax?ano's signature appears ‘a$ 'the
applicant's signature, and the stated purpose of the loan is "working
capital” presumably for the corporation.

4. The Sparanos deliberately prepared affidavits and promissory notes to
falsify certain facts about the source of the funds for their investment
estabhshmg that the licensee's father, John 'I‘uccﬂlo, lent his daughter
the money to purchase the business.

Aeeordmgly, l FIND that the licensee failed to maintain true books of account of all
moneys invested in the licensed business and the source of all such investments in
violation of N.J.A.C, _1_3-2-23__.32.

lll. DlD TBB LICEHSEE BIN DER TBE INVEST!GATION AND/OR
FAIL TO PRODUCE REQUIBED DOCUHENTS ON DEMAND
TBAT THE DIRECTOR IS AUTBORIZBD OR EMPOWERED
TO INVESTIGATE, INSPECT OR’EXAMINE

The Division contends that the licensee hindered the investigation and further failed
to produce required documents. The Sparanos contend that the charge of hindering is
applicable only to. situations where law enforcement officers are actually barred from
entering a licensee's premises. Furthermore, respondent contends he did all that one
could reasonably e'xpeet in producing the required documents requested by the
investigators or that he requested periods of extension to produce the documents
requested, ‘

_ .-
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1FIND that:

L . The Sparsnos élearly hindered the fnvestigation by deliberately
preparing false affidavits and promissory notes to document the source
of the funds to purchase the licensed business as coming from John
Tuccillo, the licensee's father.

2. 'rhe inspectors asked the licensee for a purchase agreement, bill of sale,
closing statement, mortgages; records of outstanding loans, cancelled.
checks used in the purchase of the premises, income and disbursement -
records fncluding daily record book, payroll and salary records,
including 941 forms, business 'che_ckbook,' cancelled checks and stubs,
monthly payment statements, business ledger book, lease for the
premises, corporate record books, including licensee's stock
certificates and transfer book and tax returns. Certain of these

~ documents were not produced on demand, or at all, or were incomplete
“despite the inspectors i'epeated request for them.

3.  When the inspectors first visited the licensed premises, they requested
the current license, the licensee's application, the employee list and
‘the R.L.D. certificate. The only document produced was the current

- license. ' . - '

4. The licensee was unable to produce-the daily income angd disbursement

©.records for the business. The prior owners' average gross income for.

- the store was $2,700 per week; however, deposits in the corporate
accounts sometimes fer exceeded that gross income. |

5. The inspectors bed difficulty in obtaining requested informétibn about a
loan made by Archie Sparano towards the purchase of the lcense. An

urisigned affidavit reflects that Archie Sparano lent Richard and Donna

-9-
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Sparano $2,800 to be used toward the purchase of the license, which
was confirmed by Donna Sparano. However, Archie Sparano told the
inspectors that he made a $3,500 loan to the Sparanos, which wes repaid
out of the proceeds of a $7,500 loan, obtained later from Capital State
Bank.

Accordingly, I FIND that the licensee both hindered the investigation and failed to
produce the required documents upon demand to investigators in violation of N.J.S.A.
33:1-35 and N.J.A,C. 13:2-23.30.

PENALTY

, Having found the licensee guﬂty of each of the five charges preferred by the
- Division of Alcoholic Beverage Control, it is ORDERED that plenary retail distribution
license No. Ill1-44-145-001 issved by the CityCouncil of the City of Trenton to M.A.T.
Wine and Liquor, t/a Mercer Wine and Liquor, 161 North Board Street, Trenton, new
Jersey, be and the same is hereby SUSPENDED for the balance of the 1982-1983 licensing
term.

 This recommended decision may be affirmed, modified or rejected by the John F.
Vassallo, the Director of the Division of Aleoholic Beverage Control, who by law is
empowered to make & final decision in this matter. However, if the Director does not so
act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A. 52:14B-

10. ' ' '
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