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COURT OF ERRORS AND APP~JALS. 

Between 

RICHARD SHIVERS and RICHARD 

L. SHIVERS, 

Appellants, 

and 

• CHARLES SHIVERS, 

Respondent. 

ON APPEAL 

FROM 

DECREE 

IN CHANCERY. 

Brief of Bergen & Bergen, Counsel of Appellants. 

I. 

There is no dispute in this case as to the existence of 

a right of way; but there is as to the nature and charac-

ter of the way in question. 
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The respondent by his bill, filed in the Cou•rt of Chan-
cery, claimed a right of way by prescription from his farm 
across the farm of his brother Richard, occupied by 
Richard L. Shivers, a son, the appellants, and obtained 
an injunction from the Court of Chancery, restraining 
appellants from erecting a gate in said way or lane. 

The defendants answer in effect, admitting the exist-
ence of an easement, but .. denying that it .. atose by pre-
scription, and stating that it arose from necessity on the 

10 division of the seizin of adjoining farms, and that from 
its nature and quality it is subject to reasonable gates; 
and that it is part of a by-road extending also across 
respondent's farm. 

There is little or no conflict of testimony in the case. 
The way has existed across both farms to A, on map, 
since 1808; and of course across Richard's farm, since 
1848, the time claimed in respondent's bill. In 1848 
the father conveyed the one farm to Richard and the 
other to Jehu, reserving some back wood land to himself. 

20 Nothing was said in the deeds about the way and it is 
one ex necessitate.~lf: &.dv~~ a.-o 

Blakely vs. Sharp, 1 Stock 9; 2 Stock 206.J~Ll- 1?~ 1/-20 

Fetters vs. Humphreys, 4 C. E. Gr. 476.w-~ erfS{ir;J 2 J/ 
S v-- I Z. I ..s-Z.. 
/.3u...,1c.uv V ~(:.. 4--J- ...U..,.~~ J.37 
Jehu in 1866 conveyed his farm to Charles, the re-

spondent. Charles has only owned it since 1866, and 
the gate complained of was erected in 1876-ten years-
not sufficient to establish a prescriptive right, even 

30 though he laid claim to same at the time of his getting 
title. 

Jehu says, while he owned the place, that is, from 
1848 till 1866, Richard had the right to erect the gate 
complained of; that it was the understanding between 
them that Richard could erect reasonable gates. 
Richard affirms this, and it is not denied in the case. 
There can then have been no prescriptive right accruing 
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against the appellants, even on the theory of respondent's 
case; for proof that the serviPnt owner acquiesced in and 
conceded the ad verse claim, is indispensable in proving 
title by adverse user. He must have notice of the claim; 
he must not dispute it; he must concede it; and an 
understanding or verbal agreement of the parties to the 
contrary, 1s sufficient to rebut the presumption of a 
grant; 

The burden of proof of prescriptive right, is on respond- 10 
ent. 

Lehigh Valley R. R. Co. vs. McFarlan, 3, Stew. 181. 
Powell vs. Bragg, 8, Gray, 441. 
Bachelder vs. Wakefield, et al., 8, Cush, 249. 
Calvin vs. Burnet, 17, Wend. 568. 
Sargent vs. Ballard, 9, Pick. 251. 

II 

What this way was in 1848, at the time of the division 
of the place, it has ever since continued to be; nor can it 

20 

be changed from the qualities it then had except by the 
agreement of the parties to it, or on due notice to the 
servient owner that a particular claim was accruing 
against him by prescription. Mere user or non-user, is 

30 not sufficient to change the quality of an _ established J 

easement. It is always presumed to continue as origi-
nally established . ...,..;_~ ..%o~~ ~LZc.x, 

Johnson vs. Hyde, 6, Stew. 642 and 649. 
Seymo.ur vs. Lewis, 2, Beas. 439. 

"'1,-o...~-.,,l.. ~----~~.u.~ Co 41' ,;!)~ Lf H &I-Ng-< 
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That the way was then, (1848) subject to gates, 
. appears not only from the evidence of Richard, that 

that has always been one of its qualities, and is to-
day, and of Jehu, that it was from 1848 to 1866, while 
he held title, and that Jehu is undenied; but, also, 
from the fact that no claim to the contrary was ever 
made till just before this suit was commenced and the 
•gate complained of had then been submitted to without 
complaint, for two yea:re; and from the fact that bars 

10 were some years before in almost the identical place of 
the gate complained of; and, also, that the gates in the 
balance of the way, that over Charles's land, have always 
been erected and changed at will. 

20 III. 

Use of way unchanged as to gates for twenty years 
has not been proved. It is too narrow a view to say that 
thE? question is whether a gate has been at the disputed 
point for twenty years. It is whether the way from 
Charles's to the road over Richard's land is-subject to gates. 

The way is claimed from 1848. The gate between 
Richard and Jehu was first erected in""1859; it was 
erected over a part of this way because it swings entirely 
over Richard's land. The gate in qu~tion was erected in 

30 1876. No prescriptive right could have been gained 
either in the last seventeen years, from 1859 to 1876, or the 
first eleven years, from 1848 to 1859, even if claimed to 
have been accruing. Of course, since the gate in ques-
tion was erected no ad verse right could be accruing . 

Besides, the way thus brought in question by the bill, 
is but part of an agricultural way extending also over 
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respondent's farm, the whole of which originated at the 

same moment and has continued to the present time. 

Respondent has freely erected gates in his part according 

to his necessities. The right to erect necessary gates is a 

quality that attaches as well to appellants' part. The 

way is all one-one in inception, one in occupancy, one 

in character and quality. 

IV. 

The resp6ndent, by his bill, concedes this to be a private 

way for agricultural purposes. Such a way, by law, is 

subject to necessary gates. 
Bean vs. Coleman, 44, N. H. 539. 
Huson vs. Young, 4, Lansing, (N. Y.) 63. 

Maxwell vs. McAtee, 9, B, Monroe, (Ky.) 20. 

Bakeman vs. Talbot, 31, N. Y. 366, (4 Tiff.) 
/~tr~ 2-~ 

vu-~~~ €-~ 17~-

That the gate in question is a necessary gate, appears 

from the testimony of 

10 

Richard L. Shivers, p 2iand-21. 7, I~ 
2 z.. J~ · 30 

Jehu Shivers, p 25 and 28. ~, 
Samuel G. Stone, p 28. 
David Shivers, p 29.,: 
Richard Shivers, p 36. 

e. S~ / v N-.i.3 
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V. 

Is not this a by-road? At least since private or 
by-roads are by statute subject to gates, how much more 
are private ways? 

Rev. p 1001 § 30 and 31: p 418 § 21 and 22. 
Van Blarcorn vs. Frike, 5 Dutch 68 and 516. 



N. J. COURT OF ERRORS AND APPEALS. 

BKrWEEN l 
CHAR.LES SHIVERS, 

Respondent, 

and 

I On Bill for Injunc-

l tion. 

Appeal from 
RICHARD SHIVERS, 

and 
I Opinion of Chance!-

RICHARD L 8I-IIVER8, 

Appellants. 

POINT OF RESPONDENT. 

lor. 

The respondent: or those under whom he derives his title, ham 

lrnJ. the exclusive enjoyment of the }easement adversely, since 

1848 , uninterruptedly without obstrnction, and therefore, the legal 

presumption is, that the right was originally acquire<l by title. 

Twenty years' use of a way is prima facie evidence of a prc-

:scriptive right.-Bouvicr's Law Die., aud cases there cited. 

Washb. on E. and S., p. 66. 
Shreve vs. Voorhees. 2 Gr., ch. 25. 
Hulme vs. '"'hrcve. 3 Gr., ch. 116. 
Shields vs. Arudt. 3 Gr.: ch. 234. 
The Society, &c., rn. Holsman. 1 Hals. ch, 126. 
Stuyrnsant vs. W oodrnff. 1 Zab., 134. 
Del. & Rar. Canal Co. vs. Wright. 1 Zah., 46D. 
Campbell rn. Smith. 3 Hals., 140. · 
Thorp vs. Cowan. Spencer, 311. 
Earle vs. De Hart. 1 Bees., 280. 
Lehigh V. R. R. YS • .McFarlan. 3 Stewart, 184. 
Palmer YS. Wright. 58 Ind., 486. 
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COURT OF ERRORS AND APPEALS. 

Between 

RICHARD SHIVERS, et al , 

Appellants. 
and 

OH A RLES SHIVERS , 

Respondent. 

ALFRED HUGG, BERGE~ & B~RGEN, 
For R espmulenf ."-. For Appellants. 20 

To the Honorable THRODORE RuNYo~, Ch:1ncellor of the State of 
New , .r crse,r. 

Humbly complaining .Rhoweth unto your Honor, your orator, 
Charles Shivers, of the city and connty of Philadelphia, in the State 
of Pennsy 1 vania, that on or about the twenty-first day of August: in 
the year of our Lord one thousand eight hundred and forty-eight, 30 
he became seized and possessed of a certain farm and premises, 
situate in the township of Delaware, in the county of Camden and 
State of New Jersey, containing forty-eight acres and thirty-seven 
hundredths of an acre, more or less. 

And your orator further ·showeth that there is situate, lying and 
being, adjoining, and between the said farm and premises of your 
orator and the publie hi~hway knmrn as the Camden, Ellisburg, 
and Marlton turnpike, a certain farm and premises owned by one 
Richarrl Shivers , ano now fo the occupancy of one Richard L. 
ShiverR. 40 
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And your orator further shows that he and his tenant had and 
had been accustomed to have, a right to pass and repass by a cer-
tain way, or lane, to and from his farm, into, through, and over the 
farm and pre~ises of the said Richard Shivers, unto and into the 
said the Camden, Ellisburg, and Marlton turnpike, the said way or 
lane being sixteen feet wide, which said way or lane now is, and 
hath for upwards of twenty years last past, been used by your 
orator, and the former owners and occupants of his said farm and 
premises, to pass and repass to and from his farm, with carriages 

10 and horses, cattle, etc., unto and into the said public highway or 
turnpike, and the same has been from time to time ( excepting that 
part thereof between the farm of said Richard Shivers and sairl 
highway turnpike, which has been repaired and kept up at the 
joint expense of your orator and the said Richarrl Shivers), for up-
wards of twenty years last past, repaired at the expense of your 
orator and the former owners and occupants of your orator's said 
farm and premises. 

And your orator further showeth that he ought now and at all 
times, to have the free use of the said way, or lane, for himself, his 

20 tenants, carriages and horses, etc .. from all let, interruption anrl 
hindrance whatsoever, but that the said Richard ~hivcrs and 
Richard L. Shivers has erected, or caused to be erected, at the 
distance of about nine chains and ·fifty links from the entrance to 
said way or lane, on the said highway or turnpike, a gate, posts 
and fences, irnmediat~I.v upon and across the said way or lane, and 
intends and threatf'ns to erect other ga~es, posts and fences across 
the same. And that, hy the erection of said gate and g-a.tcs, the 
said way is, ancl must necess'.11'ily and 11navoida\,ly he m 11eh 
obstructed, and rendered mueh less convenient to your orator and 

30 the occnpants of his s:1irl farm, and to the damage and nuisance of 
your orator, and that your orator will not have the nsc and enjoy-
rnent of said way or lane, in so beneficial a manner as he has hitherto 
been accustomed to have. An<l that your orator or some othe1· 
person or persons for him, hath frequently and in a friendly manner 
applied to the said Richar<l Shivers and Richard L. Shivers, and 
requested them to take down and remove said g,:1,te, posts allll 
fences, and not to erect any other gates, posts and fences across 
said way or lane, anrl your oratot well hoperl that said Richard 
Shivers ·would have complied with such reasonable requests of your 

40 orator as in justice' and 0qnit,v 110 ong·ht. to hn v0 rlon0. Bnt TIO\\' ~o 
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it is, may it please your Honor, that the said Richard Shivers and 
Richard L. combining and confederating with divers other persons 
at present unknown to your orator, but whose names when 
discovered, he prays may be herein inserted with proper and apt 
words, to charge them, as parties hereto, and contriving how to 
wrong, injure and aggrieve your orator in the premises, ne the said 
Richard Shivers, absolutely refuses to comply with such reasonable 
requests, and pretends that he has the right to erect gates upon 
and across said way or lane; all which actings and pretences are 
contrary to equity and good conscience and tend to the manifest 10 
wrong, injury and oppression of your orator in the premises. In 
tender consideration whereof and fqrasmuch as your orator has not 
a complete and si1fe remedy in the premises at and by the strict 
rules of the common law, and without the assistance of this honor-
able Court where matters of this nature are particularly cognizable 
and relievable. 

'ro the end, therefore, that the said defendants and their confed-
erates, when discovered, may, upon theil' several and respective 
oaths or affirmations, full, true, perfed and distinct answer 
make to all and every the matters aforesaid, and that as fully as 20 
if the same were herein again repeated, and thereto particularly 
interrogated, paragraph liy paragraph, and that the said defendants, 
their servants and workmen, may be restrained Ly the order and 
decree and writ of injunction of this honorable Court from creating 
any gate or gates, post~ or fences, in or upon and across said way 
or lane, and may by the order and <leeree of this Conrt be com-
pelled to take the gate, posts and fences now erected across said 
way or lane, by the said defendants, and that your orator may have 
such further and other relief in the premises as the nature of the 
case may require anrl i;:hall be agreeable to equity and good 30 
conscience. 

May it please your Honor, the premises considered to grant unto 
your orator the writ of injunction issuing out of and under the seal 
of this honorable Court, to be directed to the said Richard Shivers 
and Richard L. Shivers and their confederates when discovered, 
their agents, workmen and servants restraining and enjoining them, 
and every of them in manner aforesaid; and also a writ of subprena, 
issuing out of, and under the seal of this honorable Court, to be 
directed to the said defendants and their confederates, when dis-
co,·cred, comrnnnrlin,g them and evc1·y of them , on a certain day 40 
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and under a certain penalty therein to be inserted, to be and 
appear before your Honor, in this honorable Court, then and there 
to answer all and singular the said premises, and to stand to and 
abide by such order and decree therein as to your Honor shall 
seem meet and shall be agreeable to equity and good conscience. 

ALFRED HUGG, 
Solicitor of and Counsel with Complainant. 

NEW JERSEY, { 
10 CAMDEN COUN'l.'Y. RS. 

Charles Shivers 
that the matters and things set forth in the above bill are true, 
and that the said Richard Shivers ·and Richard L. 8hivers have 
erected, or caused to be erected, in and across the way or lane 
leading from the public ·highway known as the Camden, Ellisburg 
and Marl ton turnpike, over the farm of said Richard Shivers to 
the farm and premises of this said Charles Shivers, in the township 
of Delaware, in said county an<l State, over and through ·which 
way or lane- this said Charles Shivers has access to his said farm , 

20 J.nd that said Richard Shivers intends and threatens to erPrt 
other gates in and across said way or lanc 1 anrl this 
further sayeth, that he, and the former owners of his said farm, has 
had the free and uninterrupterl 11se of said wa.v or lane for over 
twenty years last past. 

Suhscriberl at Call)rlcn. this d.ar of Sept., A. D. 1878, hefore 
rnr. 

30 The joint an<l several answer of Richard Shivers and Rfohar<l 
L. Shivers to the hill of complaint of Charles 8hivers, complain-
ant. These defendants now and at all times hereafter saving and 
reserving to themselves all and all manner of benefit and a<lvan-
tage of exreption to the many errors and insufficiencies in the 
complainant's said bill of complaint, container!. for answer therPto, 
or unto so mnch an3 such parts thereof as t~ese <lefendants are 
::idvise,l is materfrtl for them to make answer unto, they answer 
and say (they admit that the complninant, Charles 8hivers, is the 
owner of a farm and prPmiscs situate in the township of Dela-

40 warP , connty of Cam<lPn, fl.11(1 Statf' of Nf'w .J<,r~<'>-, arnl t1rnt tl1r 
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same contains the number of acres in said bill mentioned, but 
deny that he came possessed or owner of the same on or about the 
twenty-first day of August, eighteen hun~red and forty-eight; and 
these defendants further admit that a part of the farm of the de-
fendant, Richard Shivers, lies between the lands of the complain-
ant and the Camden, Ellisburg, and Marlton turnpike, and that 
the same, together with the other portions of the farm of the de-
fendant, Richard Shivers, is in the occupancy of the defendant, 
Richard L. Shivers; and these defendants further admit that there 
is a certain lane or by-road, a part of which passes over the prem- 10 
ises of the defendant, Richard Shivers, by which the complainant 
has been accustomed for many years to pass from his property to 
the Camden, Ellisburg and Marlton turnpike; but deny that the 
complainant, or any of the former occupiers of the property now 
owned by him, have ever been put to any expense in the repair-
ing of said part of said lane or by-road; and these defendants, 
further answering, deny that the said complainant ought now and 
at all times to have the free use of said lane or by-road for him-
self, his tenants, carriages and horses, etc., from all let, interrup-
tion, and hindrance whatsoever. And these defendants admit 20 
that about two years ago they did erect, or cause to be erected, a 
gate across the said lane at or about the place mentioned in the 
complainant's bill. And these defendants, further answering, deny 
that by the erection of said gate the said lane or by-road was, or 
is, in any wise obstructed or rendered less convenient to the said 
complainant or the occupants of his said farm. And these de-
fendants deny that said lane or by-road is sixteen feet wide or any 
other uniform width. 

But these defendants, further answering, charge the truth to be, 
that in the year eighteen hundred and eight, or about that time, 30 
one Isaac Shivers, the father of the complainant and of the de-
fendant, Richard Shivers, became the owner of the farm of the 
defendant, Richard Shivers, shown by letter " R " on the map 
attached hereto, and forming a. part of this answer ; and also of a 
large portion of the farm of the complainant, shown on the map 
by letter "C," they forming one farm and having but one set of 
huildings, at the site now occupied hy tho huik~ings of Richarrl, 
marked on the map (No. 1 ), and at th-it time there existed a lane 
or by-road (a part of which is refel'red to in the bill of complaint), 
extenrling from the pnhlic roarl at or near where the Camden, Elli~- 40 
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burg and Marlton turnpike now is, over and across the lands now of 
the defendant, Richard Shivers, and the lands of the complainant, 
to the eastern extremity: of said lane, as shown on said map and 
marked by the letter ".A;" that said lane was used hy said Isaac 
as an outlet to the public road, and as a means of comlucting his 
cattle, and carting the products to and from the different partf,i of 
his said farm to the buildings thereon; that the said lane waf,i 
there located at or near wherein the same now is and as shown on 
said map; the map having been slightly changed by the different 

10 owners of said lands, but the right to pass and repass from the 
main road aforesaid to the eastern extremity of said lane, marked 
,:.A" on said map, has till within a short time remained undisputed 
between the parties hereto, or those under whom they respectively 
claim, and that the same then had swinging gates at such places 
along the line thereof as suited the owner's convenience, anu as 
became necessary for the cutting off or shutting up his cattle from 
or unto different portions of said farm. 

That on or about the year eighteen hundred and forty-three the 
said Isaac -- erected other buildings on said farm, now known 

20 as the buildings of the complainant, and marked on said map as 
No. 2, and at or about that time the said Jsaac moved from the 
buildings now of the defendant, Richard, marked No. 1, into the 
buildings now of the complainant, marked No. 2, and at the same 
time the said Isaac divided the said farm into two parts or fanne, 
the different portions marked on the map by the letter R constitut-
ing one farm, anrl those or a greater portion thereof marked on the 
map by the letter "0," constituting the other farm ; the defendant, 
Richard, remaining in possession of the buildings No. 1, and in the 
occupancy of that part of the premises marked R," as the tenant 

30 of the said Isaac from that date to the year eighteen hundred and 
forty-eight, covering a period of about five ycart', and during the 
whole of said period the defendant, Richard, used that portion of 
~aid lane, westward of the buildings No. 1, occupied by him 
as an outlet to the main roadi and that portion of said lane 
eastward of · buildings No. 1, running across the lanrls thus 
occupied by said Isaac, for the purpose of conducting his 
cattle, and the necessary carting to and from the huildings to 
the different portions of the farm so occupied by him, and durin~ 
the whole of said term the said Isaac exercised the privilege, and 

40 hao Rwinging gate~ in that pm·tion of snirl lanr rrm,f,iing thr 
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premises occupied by him at ~uch places as he desired, and the 
defendant, Richard Shivers, exercis8d the same privilege, and had 
swinging gates in that portion of said Uine running across the 
premises so as aforesaid occupied by him. 

That afterwards, to wit, on or about the twenty-first day of 
August, A. D. eighteen hnndred and forty-eight, the said Isaac 
Shivers, by his deed dated on that day, conveyed to the said 
defendant, Richard Shivers, all that portion of his farm so divided, 
and so as aforesaid leased to said Richard Shivers, and designated 
on the map by the letter ,:R," a portion of which is situate on either 10 
side of the remaining portion so as aforesaid occupied by himself, 
and by deed bearing date on the same day the said Isaac conveyed 
to one Jehu Shivers (a brother of the complainant, and the said 
defendant, Richard Shirnrs), all that portion of his said farm so, as 
aforesaid, occupied by himself, and not already sold to Richard, 
and designated on the map aformmid by the letter "C ;" that from 
that date up to the the twenty-fourth day of March, eighteen hun-
dred and sixty-six, the said Jehu , and the defendant, Richard 
Shiver~, together userl said lane as tlw necessities of each one re-
quirecl, and they respectiYely exercised the pririlege in such por- 20 
tions of the lane running across their lands of hanging swinging 
gates at such places therein as suited their c011\'enience and 
interest. 

That afterwardg , on or about the twenty-fourth day of March, 
eightePn hnndl'ed aud sixty-six, the said ,Jehu Shivers, by his deed 
dated on that day, conveyed to the complainant the lands so as 
aforesaid conveyed. to him h.r saiu Isaac-and designated on said 
map by letter " 0 ;" that the said lane was then open as desig-
nated on said map from the Orunden, E1Iisburg, and Marlton turn-
pike eastward to that point designated by the letter "A" in the 30 
common use of the owners and occupa11ts of the farm of the de-
fendant, Richard ~hivers, and the owners and occupants of the 
form of the complainant, subject only to the right of each party to 
hang; swinging gates in that portion of the lane passing through 
tneir rcspectirn lands. 

And these defendantR, in further answering, say that at th~ time 
of the purchase of the said property hy the said complainant he 
had full notice of the rig-ht of e:ich party to hang swingir,g gates 
in said lane as aforeRairl, for at that time there were no less than 
six swinging gntes in said lan<', anrl since that time the said com- 40 
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plainant has exercised, and still exercises the right to hang swing-
ing gates in that portion of the lane passing through the property 
so as aforesaid owned by him, and has changed the location of the 
swinging gates from the places they were in at the time he pur-
chased the said property, and has put up said, and other gates in 
said lane . 

.And these defendants, further answering, say that they are 
dairymen, and of necessity have a large number of cattle on said 
farm, and it is frequently necessary during the grazing season to 

10 bring said cattle to the buildings three or more times a day for 
water and to be milked, and to prevent them from straying up 
said lane into the fields ~f defendants, and into the lands of the 
complainant, these defendants for their own protection, and to 
prevent injury to the complainant, and having a right to do so as 
they believe, did some two or three years ago erect said gates so 
complained of in the complainant's said bill. 

And these defendanti.; deny all and all manner of unlawful com-
bination and confederacy wherewith they, or either of them, are 
charged in and by said bill of complaint., without this that there 

20 is any other matter, cause, or thing charged or contained in said 
bill material for them, or either of them, to make answer ~nto. and 
not herein and hereby well and sufficiently answered, traversed, 
denied, avoided or confessed, is true to the knowledge and belief 
of these defendants. 

All which matters and things these defendants a re reafly anrl 
willing to aver, maintain and prove, as this honorahle Court shall 
direct, and they humbly pray to be hence dismissed with their 
reasonable costs and charges in this behalf most wrongfully sus-
tained. BERGEN & BERGEN, 

30 Solicitors of and of Connsel with Defenrlants. 

MAP. 

S'rAT~ OP NEW JERSEY. 
CAMDEN COUNTY; 

Richard Shivers being duly sworn according to law, anil 
Richard L. Shivers (alleging himself to be conscientiously scrupu-
lous of taking an oath), being duly affirmed according to law, Ray, 
that the matters and things set forth in the above answer, so far as 

40 they relate to their , OI' either of their own actR, arc truP, an<1 RO 
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far as they relate to the acts of others they believe them to be 
true. RICHARD SHIVERS. 

R. LEVIS SHIVERS. 
Sworn and subscribed at the county aforesaid this day of 

December, A. D. 1878, before me a Master in Chancery of New 
.1erRey. S. D. BERGEN. 

REPLICATION. 
This repliant, saving- and reserving to himself all and all man-

ner of advantage of exception to the manifold insufficiencies of the 10 
said answer, for replication thereunto saith, that he will aver and 
prove his said bill to be true, certain and sufficient in the law to be 
answered unto, and that the said answer of the said defendant is 
uncertain, untrue, and insufficient to be replied unto by this repliant; 
without that, that any other matter or thing whatsoever, in the said 
answer contained material or effectual in the law to be replied 
1mto, confessed and avoided, traversed or denied, is untrue; all 
which matters and things this repliant is, and will be ready to aver 
and prove, as this honorable Court shall direct, and humbly prays, 
:.is in irnd by his said bill he has already prayed. 20 

ALFRFJD HUGG, 
Solic-itor· for and of ConnRel with Complainant. 

DEPOSITIONS. 
J1_Jxamination of witnesRcs in the above stated cause taken before 

Richard 'I'. Mill er, a Master and Examiner of this Court, at his 
office, No. 106 Market street, Camden, New Jersey, on Tuesday, 
.January twenty-eighth, eighteen hundred and seventy~nine, at the 
hour of 10 o'clock, pnr~mant to notice hereunto annexed, with 
acknowledgment of service thereon indorsed, in the presence of 30 
Alfred Hugg, Esq., solicitor of the complainant, and Martin V. 
Bergen, of the firm of Bergen & Bergen: solicitors of the de-
fenrlants. 

BENJHII~ SHIVERS, a witness produced on the part of the com-
plainant, being duly sworn on his oath, saith : I am a half-brother 
of Charles and Richard Shivers; I am fifty-six years old. I know 
the farms of •Richard and Charles Shivers; Richard's farm fronts 
on the Marlton pike, and part on Whiskey road, in Delaware 
township, Camden county; CharleE' farm is situate between the 
1.\rn pnrt~ of Riehar,l';-:; forrn. 'I'hr farlll of Charles Shh·e1·1' i~ 40 



reached from the Marlton pike through Richard's farm, by a lane; 
this lane is about twelve to fifteen feet wide, probably wider in 
some parts. There has been a lane there since I can remember, 
some forty-five years. There are no gates in the lane, except at 
the entrance from Marlton pike. The lane does not rxtend to tlw 
pike. The gate is right on the pike. I saw the lane in OctohN 
last; there was a gate in the lane at tlrnt time, across the lane, 
about opposite Richard's barn, about one hundred and fifty yardR 
from the Marlton pike. When I wa8 a small boy there used to 

10 be bars at the end of the lane, where the lane entered the meadow, 
about one hundred yards from the Marlton pike, and about one 
hundred feet nearer the Marlton pike than where the gate 110\v 
complained of now is. There has been no gate or bars in thP 
lane , except at the Marlton pike, for over twenty years. 

Cros:;;-etJ;amined: 
T have lived on these places, or parts of them. I liYccl in tht> 

house which Richard now owns. I was born there, and livPd 
there until the year eighteen thirty-seven. My father, ]saar 

20 Shivers, owned the property at that time. He occupied it at that 
time. I lived with him. I nernr farmed this farm, I simply lirn<l 
with my father. At the time I lived with my father on the farm 
that Richard now owns, he occ11pied both farms, except land tlrn t 
is known as the Anderson tract, and except some tlrn t ha8 since 
been purchased hy Richard of other parties. The part that 
Richard purchasc<l is the part of Richarcrs frmn that lays nrxt to 
the Marlton pike. My father occupied this as mw farm, with thC' 
two excepti~ms above named, that he dirl not own. ,v itness hc.'inµ; 
shown map marked Exhibit No. 1, on the part of the defendaut, 

30 says: As far as I am able to tell, that look;:;: like. the land in qurf<-
tion, with the exception of the Anderson tract. 'J'hat map show~ 
all the lan<l that my father 11rnd and occupied as one farm at tlw 
time T lived with my father in the honsC' now owned by Richard. 
'J'he Anderson tract is represented by the dotted lines. ..At the time 
I lived with my father on the property where Richard's liuildingl--
are, the buildings where Charles Ii ves were not erected, except 
the harn, which was built just previous to tl1e time T left, wliich wa1', 
in eighteen thirty-seven. Up to the time ] left this was occupied 
as Olle farm by my father. The lane then ran out from where thr 

40 l1011RP-now Rtanfl8, aho11t fift_v yards from whrr<' tlw Inn<' now i~ . 

• 
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The lane, as represented on the map, shows about where the lane 
was at that time, as near as I can tell, from Richard's house out 
back on the farm ; if there hav~ been any clrnnges, they have · been 
slight. The farm at that time was divided into fields and fenced, 
except the timber lands. The lane at that time was fenced, except 
that portion between the house and the Marlton pike. The lane 
fences were about as they are now, but the fields have been 
changed a little. The lane at that time only went a little beyond 
where Charles' house now is. My father, to reach the timber land, 
went across the field right along by what is now the Anderson 10 
tract. There were no gates or bars in that lane, except what was 
at the end of it. Charles' buildings were built in eighteen forty-
two. I lived there during the ,rear forty-four. My father moved 
into the new buildings in forty-three. At the time my father lived 
in the new building, he occupied the part that Charles now owns, 
except the Anderson tract; Richard occupied the balance of it. I 
don't think at that time Richarci occnpied the part of the farm 
that lies on WhiRkey road. 

BENJAMIN SHIVERS. 
Sworn and Ruhscrihe<l liefore me this 28th , day of January, 20 

A. D. 1879. RrnHARD T. MILLER, M. C. C. 

CHARLES BHIVERR, Jr., a witness produced on the part of the 
complainant, being duly sworn on his oath, saith: I li-rn in Cam-
den. I am thirt,r-fh·e years old. Chal'les Shivers, the complain-
ant, is my father. Richard ~hivcrs, the defendant, is my uncle. 
1 know the respective farm8 of Charles and Richard Shivers. 
I have known them since I could remember-since eighteen 
l1undred aud fifty, I should judge. 'l'hat map, Exhibit No. 1, 
of defendants, is, as near as I can recollect, an accurate map to 30 
reach my father's farm by the lane represented on the map. There 
is a gate on the Marlton pike. There is another gate opposite the 
barn of Richard Shivers. rrhe gate opposite the barn was put 
there about twenty months ago. There has been no gate at the 
barn since eighteen fifty-four until twenty months ago. This lane 
extends from the Marlton pike by father's house to the Anderson 
tract. The lane runs over the lands of my uncle Richard from 
the Marlton pike until it reaches the land of my father, beyond 
that it runs over the land of my father. The only ·way to reach 
my father'~ lnml iR by this lane. f hn,·c had a conversation with 40 
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Richard Shivers, one of the defendants, in reference to the erec-
tion of this gate. He told me at the ferry, in Camden, within the 
last six months, that the gate was put there by Levis Shivers for 
his own convenience. I asked Richard if he had ordered the gate 
to be put there; he would not say yes or no, but that he, Richard, 
had ·a right to have that gate there, and if WA did not settle soon 
he would put a dozen gates there, or a gate every hundred feet, 
and if he did so, it would detract fifty dollars an acre in the value 
of the farm. Nobody would buy father's farm, if he wanted to sell, 

10 with a lane full of gates. I was sent by my father to see Richard 
to know who ordered the gate put there. He asked me why our 
men did not shut the gate in dispute when they went through. [ 
told him the reason was that my father ordered them not to. He 
said if he was there, and the gate was not shut after they went 
through, or promised to shut it, they would have to drive over his 
dead body before they got through. I know the handwriting of 
Richard L. Shivers. · Witness shown two postal cards marked I~x-
hibits A and B, on the part of the complainant, says: The writing· 
on these postal cards is the handwriting of Richar,l L. Shivers. 

20 
Cross-examined: • 

My father has ninety-three acres. My uncle Richard has a hon t 
ninety acres. I have lived where my father now owns. M_y 
brother, William A. Shivers, lives there now. I hnrn gone out to 
the ·whiskey roarl from my father's buildings several ways, mostly 
through Joseph \\. alter's land, which adjoins my father's. I have 
gone out with a horse anrl wagon. 1 ha, ·e gone out across my 
uncle Richard's land two different ways across the head land. 
There arc two g·Rtrs on ,v111ske.v roafl on m~r nnclr Rirhard':-

30 land. 
Objected to as not proper cross-examination. 
The two gates on Whiskey road are ahont fifty yards apart. 

rl'ho most northerly gate has been locked up for six or eight yrars. 
The other one has been locked up since last August. The one op-
posite the lane has been locked last. I have been through that 
gate a.bout three times since my father ownerl the place. Therr is 
a gate at the place marked on the map as letter A. That gatP 
shuts off Richard's land from my father's. That uRe<l to lie woo1ls. 
Jn going from the house we went up the ln.ur m, it now iR to kttP1' 

40 A. then rir1·0:-s Ill? fotl1Pr':-; lnnd. soutlira:::t to .Jo:-:rpli ,valt<'r's lnnd. 
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then across his land to the Whiskey road. When my uncle 
Richard or Levis went up through the lane they went up the lane 
as it is now designated on the map to the letter A. There is a 
gate at the letter A. There is a gate on our land before you get 
to the gate at the house. There is a gate on either side of the 
hom~e. There iR a gate at the line fence between my uncle 
Richarrl ancl 111,r father. The next gate is the gate in llispute. 
The next gate is at the Marlton pike. The gate at the Marlton 
pike has heen there since I can remember. The gate in dispute 
has been there twenty months about. The gate on the line 10 
between father and uncle Richard has been there since about 
eighteen fifty-four. The gates at the house, I always remember 
them. The next gate on the Anderson tract has been there 
since eighteen sixty-six or sixty-seven. The gate at letter A on 
map, I think, has been there since eighteen seventy-two or three; 
there were bars previous to that. Previous to the purchase of the 
Anderson tract, J don't know how they got to letter A. Prior to 
eighteen hunrlred anrl sixty-six m,Y uncle Richard always objected 
to our ~rossing: ove1' to vVhislrny road from letter A on map. 

CHARLES SHIVERS, .TR. 20 
Sworn and snhsc,·ilH'd bc:fore me this 28th day of January, 

A. n. 1879. RrCHARD T. MILLER, M. C. C. 

JOHN C. ~HRl~VE, a witnPss pro<lurecl on the part of the com-
plainant, beiug duly sworn on his oath, saith: I reside in Dela-
ware township, Camden county, on the Marlton turnpike. I am 
seventy-five years olcl. I know the respective farms of Richard 
and Charles Shivers. I know where they lay. I should say that 
map represents the farms. There is a lane marked out on the 
map. I movcrl in that neighborhood in eighteen fifty-four. The 30 
lane has been there ever since. The lane runs from the Marlton 
pike up to Charles Shi n'rR' ho11se. The lane has been used by 
Richard and Char1<'8 Sliiver~. Richard Shivers lJSes the lane to 
_get to his house, a Rhort distance, and to his fieldH, up to Cbarles 
:--lhi veri line. Charles uses the lane to go to his own house. 
There is a gate on the :Marlton pike, and one opposite Richard's 
11am. There is 01w hctween Charles' an<l Richard's line further 
up. rrhe gate near Richard's barn was put up about two years 
ago next spring. There was no gate in the lane except the others 
l ltin-r spoken of sine<' l monil there, until about two yParR :1,~·o. 40 
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Oro"ss-examined : 
Richard lived on his farm himself iu fifty-four, when I moved 

in the neighborhood. I was not acquainted with these premiseR 
previous to my moving in the neighborhood. 

Q. What is this farm chiefly used for'? 
Objected to as irrelevant, and not proper croRs-examination . 
..d. It is used for farming purposes chiefly, and a dairy. There 

are about forty head of cattle on Richard's farm. It is necessary 
to bring ' the cattle from the fields to the ba1•nyard to he milked. 

19 When they are taken out to pasture they are taken up this lane. 
Charles Shivers uses his farm for the same purposes. Mr. Charles 
Shivers takes his cattle to pasture by this lane also. I think that 
lane is properly designated on this map. There is a gate at the 
letter .A. When I came there in fifty-four, there was a gate at the 
Marlton pike ; one at the line between the line of Richard and 
Charles; two at Charles' buildings. There was uone at the Whis-
key road in fifty-four. There were no bars there at that time. 
Lane above Charles' house up to the letter .A was used by CharleR 
to drive his cattle, and Richard used it some for the same purpose 

20 some few years ago. I think I have seen Richard's cattle driven up 
this lane some two years ago. I think Richard drove his cattle 
up this lane from the time he bought the land on the Whiskey 
road up to about two or three years agJ. The gates on this lane 
were put on for their own p:1rticuhr purpos es, I suppose. These 
gates are used to tnrn the cattle off in diffe1·ent places. 

Counsel of complainant objects to all testimon_y in reference to 
lane above Charles Shivers' line, and lane up to the letter A; also 
as to all evidence as to ns<" of gat es from Richard':-: line to tlw 
letter A; alRo in reference to the nsrs of gates ahove Richard'.-, 

30 line. JOHN C. SHREVE. 
~worn arnl subscriberl before me this 28th day of Janual'.v, 

A. D. 1879. HrcHARD T. 11n,LER, M. 0. C. 

\VILLI.HI N. SHREYE, a witness producetl on the part of tlu~ 
comµlainant, being duly sworn on his oath, saith: I reside in Dela-
ware township, Camden county; I know the farms of Charles and 
Riclmru Shive1 s; I am past forty-three years old; T never dirl any 
work on the causeway lie tween Richard Shivers and the M:arlton 
pike; I have known 1[r. Charles Shivers to hanl tlirt hrtwr,011 

40 Rif'ha1·<l':-; l>am anrl tl10 Marlton pike, al~o hrtwn011 Ricl1n.ri:':-: 11::11·11 



and Charles) line. The gravel came from the laud of Charles 
Shivers. I saw John G. Shivers working at the culvert across 
the little run between Richard Shivers' ·barn and the pike; 
I saw him paid ~ome money after the work was done by Charles 
Shivers; I ha.Ye known that lane since I moved down there with 
my father twent _v odd years ago; there was a gate on the turnpike, 
anc1 a fonee on the left band side going up the lane to Richard's 
house ; when we moved down, there was no gate in the lane until 
you reached Charles Shivers' line; There is one now opposite 
Richard's barn; T flon't know who put it there. 10 

0 mss-exarninecl: 
I moved down there in fifty-four with my father. It was between 

four or firn yPars ago I saw ,John G. Shivers at work on the cul-
vert; 1 was on the lane going to Mr. Charles Shivers' when I saw 
hin1; William lived on Mr. Charles Shivers' place at that time; I 
am certain he lived there; John Shivers is a mason and lives in 
Ha,ldonfiel<l; he did work for my father soon after we moved 
down; that is how I got acquainted with him; I saw the money 
paid at Charles Shivers' hom;;e, out in the yard; the carpenters 20 
wen' there building a kitchen at Mr. Charles Shivers'; William 
Hoopes, a carpenter, saw him pay the money to John Shivers; did 
not see him pay money to any one else; they were putting up a 
llew kiteltcn; there ,vas foundation to the kitchen; I . don't think 
them was any rcllar under the kitchen ; the kitchen was lathed and 
plastererl; I don't know whcthel' Charles Shivers took any receipt 
for the money; I saw ,John Shi H'l'R hand Charles Shivers a piece 
of paper; I don't know what was on it; I difl not see it; I was not 
doing anything there; I hail not been to work for him then; I don't 
rernemhcr the (lay of the week or the year it was; I think it was 30 
after dinner; it was not the sa111c d::iy that I saw John Shivers at 
work on the canseway that I saw the money paid ; I think it was 
some two or three weeks afterwards; the work O!l the kitchen was 
clone after I saw John Shivers at work on the causeway; the 
kitchen was not completed at the time the 'i-noney was paid; they 
wcrn there after thP mone~· was p::iirl. 

W. N. SHREVE. 
Sworn and suhscriherl hefor<: me, this 28th day of ,January. 

A. n. 1879. Rrnr.rnn T. )frLLF.P.. M. C. C. 40 
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WILLIAM A. SHIVERS, a witness produced on the part of the 
complainant, being duly sworn on his oath, saith: I am the son of 
Charles Shivers, the complainant; I live on his farm in Delaware 
township; I am thirty-eight years old; I have lived there since 
sixty-six, thirteen years next month. I have known the farm ever 
since my grandfather lived where I live; there was a gate at th<' 
turnpike; since I ha Ye known this farm the lane has been -ehang-ed. 
The lane used to run out and made a turn and came out about one 
hundred feet from where it comes out now, near Camden. The 

10 lane from Richard Shivers' house to father's line is the same as it 
always was. There is a gate now back of Richard's barn, ahout 
seven hundred feet from the turnpike; there is no gate after you 
leave that until you reach Charles Shivers' line. I never knew of 
any gate from the turnpike to father's line until within the last 
three years, when the gate in dispute was put up, excepting the 
gate at the turnpike. ,v e passed in and out without interruption 
all that time until this gate was erected. We have been inter-
rupted by having to open the gate when it was shut. When we were 
seen coming up, sorne one would come out and shut the gate, so 

20 that we would have to get out and open it. There is quite a. hill 
there; the gate is erected on top of the hill ; the descent of the hill . 
is on the side towards the turnpike. When we go in with a loaded 
wagon we have to stop to open the gate; it is a strain on tho 
horses. Neither Richard Shivers or Richard L. Shivers have not 
told me why they pnt that gate there. I have tried to remove the 
gate this summer or the early part of the fall ; I think it was the 
latter part of the summer; I had myself, three of my men, a 
carpenter and my father. I was opposed by Richaro L. Shivers 
and his men, and some five or six darkeys who live ou the opposite 

3() side of the turnpike in a place called Trothtown; one had a dung-
fork and two of the others had hig clubs. Richard L. ShiverR 
struck pap aud me also; I took him by the throat and pushed him 
hack against the fence. \Ve found we rould haVf~ removed the 
gate, lmt not without a breach of the peace; we did not do it. . 
Oross-exarninecl: 

No person ever shut the gate in my face. I havP seen R. L. 
Shivers shut the gate when I was turning in the lane at the pike: 
I ham seen his darkeys do it also; 1 don't rememher when this 

40 wnR. I ha Ye sern it <lone sp,·prnl timeR when we WNP appronehing: 
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the gate and not close to it. I can't say exactly when it was that 
I saw Richard L. Shivers shut the gate, but I saw him do it. I do 
uot recollect who was with me, or that any one was with me. I 
saw Richard L. do that once or twice. I don't now recollect when 
it was, or th~ time of year. I have known it shut in the winter 
time when it was not necessary. I was coming with a load of ma 
nure. The second time I don't know whether I was in a carriage 
or had a load on. I had just turned in from the turnpike and was 
coming down the hill. One time I was out on the pike; I had not 
turned in. That was the time I had the load of manure. I re- 10 
member I had on a load of manure. I don't remember whether 
any one was with me, or whether there was two teams, or whether 
[ was alone. I have seen the gate shut a number of times; shut by 
his men. I have seen Minos Polk do it a number of times. I 
have seen otlier men of his shut it a number of times when the teams 
or carriages were approaching:, The only names that I recollect 
_shutting the gate is Richard L. and Polk. That gate stands on 
the top of the hill. I mean to say. that the wagon has to stand 
down hill to stop to open the gate, and it makes a tight start for 
the horses. The load has to be held by the horses when you get 20 
out to open the gate; the traces are al ways tight. It was before 
this suit was commenced that I went to remove the gate. The 
first time the gate was taken ·up I assisted in taking it up. My 
three men and my father went down there and took the gate up. 
I did not see anything of Richard L. Shivers at that time. The 
gate was afterwards put back. I think it was about a week from 
the time we took it down first to the time we went to take it away 
the second time. I took about six men with me the last time I 
went to take it down, my three men, a carpenter, my father, and 

. myself. Mr. Shreve was there; we met him near the gate. I 30 
don't know whether he knew we were going to take it down or 
not. We took a hatchet, an axe, a slash-bar, a long handle shovel, 
and a spade or two. We took a mule and cart to carry the tools, 
a rail and a block. When we got there we knocked off one or two 
slats. Richard L. and his men came there when we got therr. 
We both got there about the same time. He had a man name<i 
Henry Polk, a man named Henry Slayer, a Dutchman, I don't 
know his name. As soon as the noise was made, those men came 
from rrrothtown, some running and some walked. The noise wa~ 
rn.1Tied by the q11arrcllinµ:. 1.~he1-e men from Tl'Othtown did no 40 
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say anything yet. The reason th3:t we did not take the gate down 
was because they turned on us. These four men were not too 
much for us, but this Trothtown reserve might have been too much 
for us. I don't know whether we retreated in good order or not; 
we left and went home. I did not see any blood spilt. I don't 
know whether pap was hurt much; he did not get time to get hurt. 
I was not hurt; my .shirt was torn. I don't know whether Richard 
L. Shivers was hurt or not. Richard .L. stood his r:i ·ound because 
I held him up against the fence ; I choked him. His feelings were 

IO. hurt. He said he held the fort. 

R e-emamination in chief: 
I have done about three-fourths of the repairiµg on the lane. I 

have worked on all par,~s of it. I found about three-fourths of the 
material; Richard L. did the oth~r: part. I did less on the cause-
way than on the other part. 

R e-c1·oss-emaminat-£on: 
This work was chiefly done from our line gate to the foot of the 

20 hill. It was done part above his house and opposite to it. The 
reason I did this work on the lane was because the lane was 
almost impassible. I did not do any work J was not forced to. I 
never was paid for tLis wor~. No one employed me to do this; I 
did , it for my own salvation _; I wanted a good road. 

WILLIAM A. SHIVERS. 
Sworn and snhscribed before me this 28th day of January, 

A. D. 1879. RTCHARD T. MILLER, M. C. C. 

CHARLES SmvEl{S, a witness produced on the part of the com-
30 plainant, being duly sworn, on his oath saith: I am the complain-

ant in this cause._ I reside in the city _ of Philadelphia. .. I am 
sixty-four years old. I own a farm a,djoining one of Richard : 
Sllivers, on the Marlton turnpike. I purchased it from Jehu 
Shivers. Witness shown paper marked Exhibit C, on part of com-
plaiµant, witness said: 1:hat is the deed from Jehu Shiv~rs and , 
~ife to me, dated March twenty-fourth, eighteen hundred and . 
sixty-six, and recorded the same day in the clerk's office _of Camden 
cornty, in Book 48 of Deeds, page 1:59, &c. Jehu Shivers pur-
chased the property from Isaac 'Shivers, my fatlrnr. : Being shown 

40 paper marked Exhibit D, on part of co111plainant: This is the deerl 
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from Isaac Shivers and wife to Jehu Shivers, dated August twenty-
first, eighteen forty-eight. Recorded February nineteenth, eighteen 
fifty-seven, Book No. 28 of Deeds, page 636. Exhibit No. 1, on 
part of defendants, appears to be a representation of Richard's 
farm and my own ; seems like a map I had surveyed. There was 
a lane there in eighteen forty-eight, the date of Exhibit D, without 
any gates except the gatP, at the Marlton pike. There was no gate 
at my line in forty-eight. I don't know when that gate was put 
there. Jehu put the line ~ate there a few years after he bought it. 
There is the one opposite Richard's buildings, the one in dispute. 10 
I think it was put there the latter part of seventy-six, to the best 
of my knowledge. We have repaired the lane whenever it gQt 
bad. I paid money to Jobn Shivers for repairing the lane. John 
Shivers was at work for me. He said I must pay him for the re-
pairs, and I paid him three dollars and a half in the presence of 
vVilliam Shreve. It was for work done on the culvert, between 
Richard Shivers' house and the turnpike. That lane is the only 
way by which I reach my house from the turnpike. There has 
been no interruption to passage along this lane since forty-eight, 
until the erection of this gate in dispute. My father originally 20 
owned these farms, and divided them into two. There has al ways 
been a gate at the Marlton pike. 

CHARLES SHIVERS. 
Sworn and suhscrihed hefore me, this 28th day of January, 

A. D.] 879. RrcHARD T. MILLER, M. C. C. 

Complainant here clo~es his testimony. 

DEFENDANT'S rrESTIMONY. 
Examination resumed February 19th, A. D. 1879, 10 o'clock A. 

M.; in the presence of the respective counsel of the parties pursuant 
to notice hereunto annexed, with service thereon acknowledged. 

RICHARD L. SHIVERS, a witness produced on the part of the 
defendants, being duly sworn, on his oath, saith ; I am one of the · 
defendants in this suit; I Te;:;idc on the farm of Richard Shivers, 

30. 

my father; he is the other defendant in this suit. I am thirty-two 
years old. This farm is situate on the Marlton pike, Delawarn 
township, Camden county. Forty acres lies hack of uncle Charles, · 40 · 
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on Whiskey road. I was born there; have lived there ever since. 
Witness shown Exhibit No. 1 of the defendants, said: That map 
represents the part lying next to the lane and the part next to the 
Whiskey road; it represents all the land lying on the lane in 
which the gate in question is situate. I occupy my father's farm 
now as his tenant; I have been his tenant since the fall of 
seventy. .A.t the time I took the place the part marked on the map 
as Charles Shivers was occupied by William Shivers, the son of 
Charles Shivers. The map represents the lane as it was when I 

10 moved there from the Marlton pike up to near where the first gate 
above the buildings of Charles Shivers now is ; it then bore to the 
right to the woodland ; it then continued along the woods and 
along w~at was formerly the Anderson tract to the letter A. At 
the time I took the farm, in the fall of seventy, there was a gate at 
the Marlton pike, a gate on the lane between father and uncle 
Charlie, and a gate on each side of Charles' house, then a gate at 
the corner where the lane reached the woods. There was at that 
time at the letter A a pair of bars; there is where the lane ended. 
The whole lane was used for the purpose of the two farms; Charles 

20 used it to get to his farm, and we used it to get to the forty acres. 
Above Charles' house I used the lane in getting to and from our 
fields, driving our stock; we raised produce up there, and carted 
the produce down the lane. I think the lane was changed in 
seventy-three, above where the gate first above Charles' building-
now is, as now designated on the map. The gate was moved from 
the corner of the woods and put over whei·e it now is. Charles 
8hivers made that change. When it was changed, it was changed 
to run over another piece of his land; I think it is about one hun-
dred and fifty to two hundred yards from where the gate useu 

30 to be at the woods to where it is now. Our use of it was not 
interrupted at that time. From the time it was changed, we 
travelled the way it is on the map. That is the only gate that has 
been changed on Charles' land during the time I have farmed my 
father's place. There is an angle in the lane between father and 
uncle Charles, as shown on the map, at the line gate between the 
buildings; this gate swing8 towards the Marlton pike. When this 
gate is open it swings over Richard's land. This gate was put 
there to keep the cattle from passing up the lane from ou1· land to 
Charles' land. The land I occupy I use for farming and dail'y 

40 pnrpo~c~: I hep from thirty to thirty-fom, c:ittlo for rl:iiry 1rnr-
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poses; the gate in dispute is opposite the buildings of Richard 
Shivers, about where it is shown on the map. I put that gate 
there in September, seventy-six. It was taken down after I put it 
there by Charles and WHliam Shivers, with one or two other men; 
it was two years after I put it there that they took it down ; it 
was September ninth, seventy-eight; it was replaced by me the 
next day. I put that gate there to keep our cows from going up 
the lane, in bringing them or turning them from the yard. In the 
summer season we would turn them in the meadow next to the 
pike to water, then on bringing them to the farm we can shut that 10 
p;ate, and we can drive them into the yard ·without their running 
np the lane a half a mile. We w~1 ter the cattle all the time at the 
run by the Marlton pike. In the summer season we milk the cows 
early in the morning-at two o'clock; aftPr milking them they are 
left in the yard until ahont four o'clock, when they are tnrnerl out 
to water or go to the field. About noon they are taken to the 
buildings and put in the stable, and, if they are in a fielrl where 
there is no water, they are taken to the l>l'ook. \Vhen they are at 
the brook the gate at tlH' lrnildings is of this use to m,-hy Rhntting 
the gate a ho,v 01· man can cfrive them rig:ht into the yard; before 20 
it was put there we very often had to jump over the fence and run 
to head them off, or station a man thNe to stop them ; by the 
assistance of tlii::i gate one uwn c:1n liandlo the cattle; without we 
would have to have some one to assist, or have a boy run up the 
lane to get the cattle hack ngain; the lin1: gate is too far off to 
:rnswer the same purpose; the lino gatl~ is not usually closed when 
the occupants of Cltarl<>s' plare go through it, hut it: closed when we 
come to go through it. The gate in dispute stands on near about 
level ground; a loaded wagon standing at the gate, the horses 
woulrl not have to hold it, it would stand of its own accord. I 30 
Rhould .think there is about a fall of one foot in fifty towards the 
pike at the gate. The land at the line gate is nearly on the level. 
The descent, if any, is towards the :Marlton pike. I have never 
used this gate for the purpose of annoying the parties that li\re on 
Charles' place. I think I have shut it on one or two occasions, 
anti on leaving the gate I have Reen them coming. J never shut 
the gate for the purpose of annoying them-to compel them to open 
it. None of my men, by my orders, ever did it. Charles' gates 
han:i l>een cloRed when we were coming with our teams. That has 
nr,•11nPd wh<'nPvPr we 11:ne ~:one np thrre; the last trrn yearR thPy 40 
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would perhaps be open when we would go up, but we would find 
them closed on our return. I have been within two hundred yards 
of the gate and had it shut. Complaints have been made to me by 
my men that the same thing had occurred to them. My orders to 
my men about the gates was always to leave the gates as they 
found them. Exhibit B, on part of the complainant, being shown 
witness, witness says: That refers to the gate on the Whiskey road 
and the gate at letter A on the map. It does not refer in any way 
to the gate in dispute. I had gates on the Whiskey road. At that 

10 time Charles had been using those gates to go out on Whiskey 
road across our fields. The reason I said I would explain why I 
would close those gates was : On Saturday afternoon Charles' cows 
were found in my corn-field, through which they passed, and they 
were driven out, though the gate was found open and the cows in 
the corn. That is the reason that I locked the gates-that I found 
his cows in the corn; and on Sunday evening I found the gate at 
the Whiskey road open about five minutes after William A. Shivers 
had gone through. The gates at the Whiskey road did not remain 
locked as I had left them; they were broken open. I think 

20 Charles Shivers, the complainant, told me he did it; he wished a 
notice from· father at that time if we wished them to stop using that 
road. Exhibit A, on part of complainant, being shown witnesR, 
witness says: That refers to the gate in dispute. 

Counsel for complainant objects to all the above testimony in 
reference to the lane from the house of the complainant to the 
letter A on the map. 

Cross-examined: 
"rhe forty-acre tract is a part of the farm of my father, Richaru 

30 Shivers. Charles Shiver's land lays between the forty acres and 
my father's land. The forty-acre tract and the part on the :M:arlton 
pike don't join. In order to reach the forty-acre tract, I have to 
go over the land of Charles Shivers. We have been in the habit 
of pasturing cattle on the land between the Marlton pike and tho 
line gate. The gate in dispute was placed there in September, 
1876. From 1870 to the time I put up the gate in dispute, I con-
sidered it n_ecessa1·y to put a gate there, and did not do so, for the 
reason-I don't know of an_y other reason than that it was one of 
tho things that never got done. I was refused by Charles Shivers, 

40 or his t0nants, thA right to <lriv0 rattle o,·pr OharlPs Shivers' larul. 
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beyond his house, to the forty-acre tract. rrhat is not the reason 
that I erected the gate in dispute; I never saw a gate there before; 
I have threatened to put other gates on the lane for the reason 
that I could not make satisfactory arrangements to travel to the 
upper fields; and also to remove a part of the lane fence above, 
next to our last field, and hang a gate at letter B, where our fence 
cuts the lane. I don't know that J ·ever threatened to change the 
course of the lane, over to the Hampton line; I did say that if I 
had my way I would do it. The reason I can't have my way is 
because I don't own the land. I hail my way ahout the disputed 10 
gate. 

R e-examined-in-cMef': 
'rlie threats spoken of, of mo,·ing the fence and putting up 

others, is showed by Exhibit A, on pa1·t of complainant; I don't 
think I made any other threats about it. 

R. L. SHIVERS. 
Sworn and ~uhscrihe<l. l1efore me this 19th day of February, 

A. n. 1879. RrcHARD T. MrLLER, M. c. c. 

.JEHU SHIVERS, a witness produced on the part of the defendants, 
heing duly sworn, on his oath says: I reside in Virginia. I am 
pasRed fifty-seven years old. I am a half brother to Charles 
Shivers, the complainant, I am the same relation to Richard Shiv-
ers, one of the r!efon<lants. My father's name was Isaac Shivers. 

20 

My father first lirnd on the farm where Richard Shivers now 
owns. He occupied a part of that which is now Richard's and a 
part of that now occupied by Charles. When he lived where 
Richard now owns, he occupied all that part shown on the map as 
Richard:s lands and other lands. He did not own that part as 30 
shown as Charles' land, known as the Anderson .tract included 
in the red dotted lines on the map. At that time my father got 
with his teams and cattle to the upper part of his land by a lane. 
rrl1e lane was about where it now is on the map, except there was. 
no lane in the field next below the Anderson tract. We got to 
the woodland, the upper land, through the fields to the Anderson 
ti-act: then along the Anderson tract by the woods to the uppe1· 
land. l\fy father afterwards erected buildings on the site where 
Charles' buildings now are, first a barn and afterwards the other 
l>uildings. I ,lon't rcmrrnbf'r when tl1at ,n-1f-'.. I lhcd with my 40 
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father and Richard at that time. At the time the buildings were 
being built I lived with my father. My father moved into these 
new buildings. I moved · with him and lived there with him. At 
thf'l time my father occupied the new buildings, Richard had that 
part between what jg now the line of Charles and the Marlton 
pike. He had no other land at that time that belonged to father. 
My father had the balance excepting the Anderson tract. At that 
time the forty acres on Whiskey road, and the upper part of what 
is now Charles', was timber land. At that time there were build-

10 ings on the Anderson tract. The parties on the Anderson t.ract at 
that time had a way out through Hampton's, and a way through 
the woods to Whiskey road. They did sometimes come down 
through the lane as shown on the map. My father sold the cleared 
land above the line fence to me. He sold the lower JJart to 
Richard, and the forty-acre tract on the Whiskey road tliat the 
timber had lately been cleared off. When the timher wnR ct~ off 
the forty-acre tract, the majority of it was lJrougl1t along the lune 
as laid down on the map, except a long the A ndcrson tract, to the 
Marlton pike. The two parts on the map marked C and D wcrn 

20 in timber, anrl m,v father retained them. Richard real'.hcd the 
forty-acre trnct by that lane along tho Anderson tract around it, 
a11d ~o on to the tract. Then, when Richard wished to go to the 
forty-acre tl'act, he passed over the lands that I had purchased of 
rny father, ::rnd partly over the lands that my father had retained. 
"'When I purchn~cd this land, there was nothing said about the 1·i,!.rht 
of way of Hielia I'd to the forty-acre tract. I knew tho lane wm; 
there; that father had occupied that part, and Richard l1ad nscrl 
it. 1 supposed that Richard, at tho time I purchased, had a right 
to go up there. Richard always did use it while I lived there 

30 without any objection from me. 
Q. Did your father understand that Richard had the right of 

way across hir,; land to the forty-acre fielil nt the time he conveyed 
the property to yon? 

Objected to ~)Y M1·. Hugg. 
A There wa8 nothing said hetween the parties. There never 

was any conrnrsation either hetween my father and myself or 
Hie hard a11tl myself n hout it. My father widened the road by cut-
tin~ off n strip of timber n long- the fence a long the Anderson tract. 
It was done iu ordc•1· to improrn the road. The object might have 

40 hf'f'n in h:rnlin,Q' l1ny. Thf' t1·f'rs wonld pnll thr hny off. I ha<l no 
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land above. It was done entirely for Richard's benefit. I after-
wards purchased the Anderson tract. I .bought it in three pieces. 
The route of the lane was changed soon after I purchased the first 
Anderson tract. It ran up over the land I purchased, and then 
out to father's land, where the old lane was. I think, in order to 
make no notch in the field, I purchased about the width of the 
lane. I never doubted the right of Richard to cross there. I had 
no disposition to prevent him. There was a gate at that time 
where the lane then ran in.to father's land. I think the gate was 
joint between Richard and myself. Over my land I exercised the 10 
right of putting gates where I wanted them. 

Q. Did you understand that Richard had the same right to 
hang gates in the land running across hiR land, that you had in 
the part of the lanr running- across ,vonr lantl '? 

0 bjectell to. 
A. Yes. I erecter!. the lane gate between what is now the line 

between Richard and Charles. I can't fix the date; I think it 
was perhaps between fifty-seven and sixty. 'l'he gate was intend-
ed to be put on the line uetwee11 Richard and myself. The posts 
standing on the line. 'l'he gate, when it is open, swin,gs down the 20 
lane over Richard's land. The gate in disputr I ronsidt>r usefnl. 

This last objected to. 
I think that if th err had been a gJ.tc there, there would have 

been no necessity for a g;ate at the line between Richard and 
Charles. I put up tho line gate because the cattle from below 
would come up into the lane and hook each other against the 
fence. I had a light wire fence and they broke it. I put up that 
gate to protect myself from the cattle below. The gate would 
facilitate getting cattle from the fields to the water, and from the 
water to the yard. This gate would save considerable trouble in 30 
driving cattle. In brjnging cattle from the water to the yard they 
would frequently stray up the lane and cause trouble to get them 
into the yard. During the whole time I owned this property 
Richard Shivers had the uninterrupted right to use this lane with 
hiR wagons and cattle. so far as I was concerned. 

'l'his last objected to as irrelevant and illegal. 
During the whole of the time [ lived there Mr. Richard Shivers 

11se<i the Jane for the purpose of driving his cattle and carting the 
produce to and frou1 his buildings to the forty-acre tract. There 
llR<'!l to hr a pai t· of harR n.t thr lower end of the lane , between 40 
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Charles' line and the l\farlton pike. They were opposite the fence 
at the lower end of Richard's orchard. They were about seventy-
five yards from the gate in dispute ; two hundred feet at least. 

Counsel for complainant objected to all evidence in reference to 
the lane from the line between Richard Shivers' land to letter A 
and Whiskey road. 

Gross examined: 
I bought the property I speak of in forty-eight. I sold to my 

10 brother Charles , Shivers. There was no gates across the lane 
during the time I owned this land, except tho one at the Marlton 
pike and the one I put at the line between Charle;:; Shivers' line 
and the Marlton pike. There were no others, except what I have 
named, when I purchased from my father. There was a necessity 
for the disputed gate as well as the one at the line. It is neai·er 
from the A.nderson tract to the Whiskey road than from the 
Anderson tract to the Marlton pike. From the time I purchased 
to the time I sold, there was no interruption in the nse of this 
lane above Charles Shivers' buildings across Charles Shivers' land. 

20 When I owned it I allowed Mr. Richard Shivers the privilege of 
going across my land. Before I purchased the land of Riclrn,l'(l 
and Charles Shivers, all belonged to my father, and this lane was 
there. When I purchased the Anderson trnct the road was 
changed, and I allowed Richard to go over that. Cattle can be 
driven along a road where there are no fences without getting off 
the road, if there is help enough. When I owned this property I 
did work on the lane between the line of Charles Shivers ano the 
Marlton pike. 

30 R e-exarninecl in cMef: 
I said I allowed Mr. Richard the privilege of going through 

that lane the whole time I lived there. Mr. Richard Shiyers 
allowed me the same privilege to cross his land that I allowed 
him. 'rhere was nothing said at the time I purchased about rny 
right to cross Richard's land. I understood at the time I pur-
chased that 1 had a right to go across Richar:i1s land to the pike. 
I understood that Richard had the ·same right to cross my land 
that I had across his. 

Objectr<l to all tl:st.imony in refe1·c1H'e to understandin,gs of this 
40 wit1ws~. 
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Mr. Charles Shivers lived on the farm with his father up to the 
time he went to learn a trade. He was frequently out there dur-
ing the time he was learning his trade. He was out there, while 
I lived there, frequently. The lane ·was there at the times he 
used to be there. He could not help knowing that Richard was 
using that lane at the time he purchased of me. 

Re-cross-examined: 
I knew my father o'Yned these two farms, and that my father 

used this lane for his own convenience, over his own land, and I 10 
suppose that Charles Shivers knew the same thing . . , 

Re-examined in chief: 
Charles Shivers has known ancl heen conversant with this land 

since he was a boy. JEHU SHIVERS. 
Sworn and snhscrihed before me this 19th day of February, 

A. D. 1879. RrcHARD T. MILLER, M. C. C. 

Examination n,djournC(1 by consent to Thursday, February 27th, 
A. D. 1879, 10 A. M. 20 

Thursday, February 27th, A. D. 1879, 10 A. M. Examination 
resumed in the presence of the respective counsel of the parties. 

SAMUEL G. STONE, a witness pro'.luced on the part of the de-
fendant, being duly sworn, saith : I reside at Mount Ephraim, 
Camden county, New .Jersey. I am forty-two years old. I know: 
Mr. Charles Shivers. I know Richard Shivers. I have been em-
ployed by Mr. Richard Shirnrs. I was employed by Richard 
Shivers in fifty-four; commenced April tenth. I was there until 
fifty-seven, January. He was then living where his son, Levis 30 
Shivers now lives, on the Ma.rlton pike. I worked on the farm 
and drove his milk wagon. When I first went there he owned 
where his residence was, and the forty acres on ·whiskey road. 
The lane · on the map represents about where it ran then, as near 
as I can recollect J elm Shivers occupied the land between 
Richard's and the forty-acre tract on Whiskey road. At that 
time that I was there, there was a gate on the Marlton pike. The 
next gate was rig-ht at the yard by Jehu's house. There was 
another gate on the opposite side of the yard at Jehu's buildings, 
tl1cre was two ga,tr,s tltel'r. Thc1·c was a pair of bars where the 40 
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lane turned into the woods, I think. The gate in dispute was not 
there then. I know where the line gate between Richard and 
Charles is, it was not there then. There was no gate there when 
I left Mr. Shivers employ in fifty-seven. I am a farmer. I should 
say there would be great use for the gate in dispute. The use of 
that gate there is useful in driving the cattle, and turning them 
from the barnyard and keeping them from going all over the 
farm. 

IO O ross-exam,ined: 
Q. Would it not be inconvenient to the owner or occupant of 1J 

Charles Shivers' farm to have to pass through anrl open and shnt 
three or four gates along that lane '? 

A. It is impossible for me to flnsw01· th0 qnrn;;tion. 

Re-examination in cldef: 
When I said I could not answer the question, I rneaut I coul<l 

not answer by yes or no. SAMUEL G. STONE. 
Sworn and subscribP-rl before me this 27th day of Fchrnnry, 

20 A. D. 1879. RrcHARn T. Mn,LER, M. C. C. 

DA nn SHIVERS, a witness produced on the part of the dcfcnc1-
ants, being duly sworn on his oath, saith: I lirn near Woodbury. 
Gloucester county, New Jersey. I mu fifty-three years old. 1 
know Charles Shivers, the complainant; I am a hfllf brother to 

him. I knmv Richard Shivers, one of the defendants. He is also 
my half brother. \Ve are all sons of Isaac Shivers. I was born 
,vhere Levis Shivers now lives, on what is now Richard's propol'ty. 
My father owned all that is shown ou the map except the Ander-

30 son tract. He sold part of the property to Richarc1 Shivers and 
part to Jehu Shivers. He sold that part on the Marlton pike, 
designated -as Richard's, and the forty-acre tract on Whiskey road: 
and the intermediate part, with the exception to the Anderson 
tract, and the woodland, to Jehu. My father, in or<lei, to reach 
the forty-acre tract he passed up the laue about where it now is , 
to the Anderson tract , then np the Anderson tract to the forty-
ncre tract. Whell my father solrl. this land to Richard and Jehu, 
this lnn<' wns thMc np t.n thP Anderf-on tract, the balance of it was 
not fr·1H•c,I. After the purd1a::3e l>y Ricliar<l: he continued to uRe 

40 t.hP lnrn~ np t.o tlir fnrty-ner<' trnd. tlw sam0 as my fatlw·r hn<l hrrn 



using it before. Jehu used the other part of the lane to get out to 

the Marlton pike, and he continned to use it the same as his 

father did before the sale. So far as I know the respective owners 

ham been using that lane ever since. I lived on the place the 

majority of my life up to sixty-one. After my father sold the 

place I lived with Jehu. At the time I lived there there was a 

gate at the Marlton pike on the lane. I know where the line 

gate now is. I can't te11 exactly the year when that gate was put 

there, either in fifty-eight or fifty-nine. I think I assisted in put-

ting that gate therc 1 but am not confident enough to swear to it. 10 

The two gates on each side of CharleR' buildings were there then. 

At the time I last lived thei·c there was a gate at the line 

wherr · the Ian<> emptierl into the Wood's road. The gate in dis-

pute was not there in my tinw. This gate is nRefnl to keep the 

cattle from going Ll}) the lane when they are turned into the 

mcadowR. Tl1is gate in my qpinion is nReful and. a<lvantageous to 

tlw occupant~ of Hi<-hard'~ land:-:. 
0 hjerted to. 
I am fl farm<'r. 

C1·0s.~-e.1xtrnined: 
1 don't think tlw <lispnte1l gate would ham l,cen flR nReful 

twenty yem·s fl ,! .. ?:O as it is now. I should Ra.v any fool would know 

that any gat<> wonlrl hr inconYcnient to a lazy man to get ont and. 

open a gate. 
Q. ·w oulcl it be useful for you to have the privilege to take a 

t<>n dollar note out of Charles RhiverR' pocket whenever you 

thong-ht it nece;;;sar,v to hwrn it'? 
0 hjccted to. 

20 

A. Yes, it would be usefnl to me. 30 

Mr. Hugg objects to all the testimony of the two preceding 

witneR~eR in refcrenr<' to the lam~ a.hovP. the line gate. 

Re-examined in dd~f: 
The reason that I said tho disputed gate would not have heen 

useful twenty years ago as now, was because the fences have been 

Rhif ted, and there were not neal' as many cattle kept there as now. 

R e-cross-ema.rnined : 
Tlicrr i~ a hamynl'<l µ:at<> that cnt<>r:::; into tlw little la.11e nncl 40 
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another that enters the barnyard. These barnyard gates have 
nothing to do with going up and down the lane. 

DAVID SHIVERS. 
Sworn and subscribed before me, this 27th day of Febuary, 

A. D. 1879. RICHARD T. MILLER, M. C. C. 

Examination adjourned by consent of counsel to- ri'hursday, 
March 6th, A. D. 1879, 10 A. M. 

10 Thursday, March 6th, A. D. 1879, 10 A. M., examination con-
tirmed in the presence of the res pee ti ve counsel of the parties. 

JOHN G. SHIVERS, a witness produced on the part of ·tlie de-
fendant, being duly affirmed, saith: I live in Haddonfield, Camden 
county. My business used to be bricklayer al!d plasterer; J am 
now in no business. I am acquainted with Mr. Charles Shiverf-l, 
the complainant in this suit; lie is my cousin. I know Richard 
Shivers; he is also a cousin of mine. r have done work for Mr. 
Charles Shivers on his farm ; it was plasterinfr, bricklaying and I 

20 laid a few stones. I know where the hl'idge is on the lane as yon 
come out by Richard's house; I built' that bridge there; Richa1·d 
Shivers paid me for it. ] don:t recollect that Charles Shivel's e-t·e1· 
paid me or employed me to do anything- on it. I rebuilt it for 
Richard after it was first built; it settled and I rebuilt it. '\Vhen 
I was paid for the work I did for Charles he paid me in his office 
in Philadelp!iia. 1 never did any other work for Mr. Charles 
ShiYers that I remember of except the work at the buildings, an<l 
which he paid me. fol' in Philadelphia. Richard Shivers paid me 
fo1· the rebuilding- of the bridge. r don't recolh~ct that Charles 

30 had anything: to do with tlw bridge at all. 

Oross-e:canu:necl : 
Mr. Charles Shivers paid me for the work I done at his · house, 

and I built cisterns for him at the barn. I can't tel1 whether he 
paid all the money to me in Philadelphia or not. T can't tell how 
much money he paid me; it has been so long ago. I can't tell 
what my price was for plastering; we go in so many places; 1 
can't remember. it has been so long ago. I can't remember tbat 
Charles han. anything to do with the bridge; mayhe he can 

40 rcmf'mhet· lwtter that [ do. l don't re1uernhcr that Ric-lrnrd .told 



il 
'I: 

I 

31 

me that he found the materials, and Charles was to pay for the 

• labor. I was not subprenaed herr. 

Re-examination in rh,ief: 
When I done the work ~f the house there was some work done 

on the main bi:ilding. The work in the main building was done 

by the day, the rest by contract. When I went to get my money 

at Charles' drug store, corner of Seventh and Spruce streets, 

Philadelphia, Ch;rles was out; I found his son Charles there. I 

asked if his father would soon be in ; he said he did not know 10 

when he would he in, and asked me for my bill, and said I will 

pay 1t, and he paid me then, and I receipted the bill. l left and 

came back, and found Charles there, hi8 son having given !Jim the 

hill ; Charles complained about my charging 11im for that extra 

work. T told him he need not pay it without he pleased, as T 
would give it to him if he wished. 1 offered . him the money back ; 

lie would not take it; l then left. When I bnilt that bridge, I 

think .fehn ::,hirers; lived where Charles now owns. When I 

rebuilt the bridge, l think Jehu lived there still. [ have never 

done any work: on thr hrirlge after I rehnilt the bridge; if [ ciicl, 20 

I do11't rf'mf'rnlw1· it. 

· Re-CJ'OSs-e~camt'.ned: 
Tlif' extnt work I ditl was in thr main building. l walled up 

thf' tire-place:-; and pnt regist0rs in, and plflstf'red it after it wa~ 

walled up. This l chargrcl him extra for as it was not in th<-' v011-

tra.ct. Mr. Hurley waR not µresent ·when he paid me the bill. 1 

know William N. Shreve. I don't remember seeing Bill Slircv,, 

there about thr time I foiished the work. I don't remember Mr. 

Shivers paying me three dollar~ and a halt: The main building 30 

there was hlistering in the plastering, and his wife, Mrs. Shiver~, 

asked me when we got our job <lone, if I would not cut them out 

and point them up for her, and I told her l would. We finished the 

other work about eleven o'clock, and I said yes; it would take 

hnt a little bit to do it. So I got the white coat and plaster, and 

went to do it myself. I partly finished it, when Charles said that 

wonld do it. That is not what [ charged extra for. l suppoRe I 
gave him a. receipt on the bill. T don't know that T did this . 

. JOHN G. SHIVERS. 40 
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Affirmed and subscribed before me this 6th day of March, 
A. D. 1879. RICHARD T. MILLER, M. C. C. 

JOSEPH L. SHIVERS, a witness produced on the part of defend-
ants, being duly sworn on his oath, saith : I reside in Camden. I 
am seventy-two years old. Isaac Shivers . was my father. I am 
acquainted with Charles ~hivers, the complainant in this suit, and 
Richard Shivers, the defendants; they are my brothers. I went 
to live on the farm when I was about two years old, where 

10 Richard's buildings now are on the Marlton pike. I lived there 
up to the year thirty-five, about twenty-six years. My father 
occupied all the farm represented on the map except the Ander-
son tract. He reached the back part of his farm from his build-
ings by the lane. The lane, as represented on the map, is abont 
the same as it used to he. There is not much change in it. When 
I left in thirty-five: there was no other buildings except Rich::ird'.-; 
hnildings. Therr were other lmildings afterwards put therr 
where Charles' buildings n0vv are. My father put those huilrlings 
there. J was often out there after father lmilt these l·n1ilding:s; lir 

20 soon after he huilt the lrnildings movecl, and occupied thr lmid-
ings. At that time the lmilding·R werr lrnilt on each side of the 
lane; the same as appears on the map. My father pnt up µ:at<'R 
near the bnilding;s, about the same flR representeo on the map. ~1I .,·· 
father afterwards sold this property ; oue pa.l't to Richard Rn<l thr 
other to Jehu. Richard took the part next to the Marlton tract, 
np to what is . Charles' line on the map, and the forty-acre traet 
next to the Whiskey road Jehu took the intermediate part) ex-
cept the Anderson tract, and the two wood lots marked C au<l D 
on the map. .At that time the lane was aLout where it now is; 

30 there is not much change. Jehu, previous to purchasing, had been 
living on thi:;; Irmo. At that time this lane had been in common 
nse between thern. There was always a gate at the l\farlton pfae. 
There wa:;;, at that time, a pair of bars at the en<l of the Jane. 
about seventy-five yards nearer the pike than where Richar<l's 
huildings are. Those Lars were just on the brow of the hill where 
the lane <'inptied into the mea<lmv. They were there all the time 
I lived there. The next gates were at the place where Charles' 
huildings now arc Richard ::-,liivers and I rnt off, of what is 
called the forty-acre tract, the timber. Pa rt of the timber wa:;; 

40 rarkrl down tlie lnnr. and yrnrt on to Whiske~T roan. to thr ~fonnt 
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Holly ferry. The only way to get to the forty-acre tract, except 
by the lane, is to go around up Champion's lane to Whiskey road, 
an increased distance of two rnilf's. 

C ross-exmnined: 
rrhese bars I have spoken of were put there before I can recol-

lect. They were always there during the twenty-six years I was . 
there. I don't know of any year that the cars were not there. 
There was no tirne while I lived there that these bars were not 
there. There are no bars there now. These bars were there 10 
when I hauled wood along there. They were not always put up, 
they sometime laid on the fence. There was no gate where this 
gate . is now twenty years ago. It used to be customary for a man 
that owns a farm to go where he pleases on it, an<l drive over it, 
lmt not over rn_v 1wighbor whf'n they wf'rc not williug. 

Re-exami·ned: 
J t was a custornary thing· for Ricl1ard to pass over what is now 

Charles' property to the forty-acre tract. It has heen customary 
for those who owned the property to regulate the putting up of 20 
gates and fences across the lane in that part owned by each. It 
was a customary thing fol' lllJ father to exercise that pri vilegf'. 
vVhen he conveyed the property the lane was there with the gates, 
mid he coiweyed the same without restrictions so far as I know. 

:Mr. Hugg olijecti- to all testirnon~' in reference to the lane above 
Charles ShiverR' li11P. 

·RP--C'l'oss-exarninecl: 
J was not snbp(Pnaed here ns a witness. 

J. L. SHIVI:!~RS. 3D 
Sworn and PinhscrihNl before me this 6th day of · March, 

1879. RICHARD T. MILLER, M. C. C. 

:Examination adjourned by conRent of connsel, to 'J1hurRday, 
March 13th, A. D. 1879, 10 A. M. 

'Examination resumed in the presence of the respective cmtnsel 
of thr parties, March 13, A. D. 1879, 10 A. :M. 

RrrHA nn SHIVERS, n witnrss prrnlnc<'<l on the pn.rt of defend- 40 
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ants, being duly affirmed, saith: I am one of the defendants in 
this suit. I am sixty-eight years old. I am acquainted with 
Charles Shivers, the complainant in this suit. He is a brother of 
mine. I know where Richard L. Shivers, the other defendant, 
lives. He lives at the old homestead. I am the owner of the 
place where he lives. My father, Isaac Shivers, formerly owned 
this place. Be occupied the buildings where Richard L . Shivers 
now lives, until eighteen thirty-seven. He owned all that is on 
the map except the Anderson tract, with other lands. I was born 

10 in that house. I never lived anywhere else until I came to 
Camden in the fall of righteen hundred and seventy. The map 
shows about where the lane ran from the M arlton pike up to the 
letter A. · All the time my father Ii ved there, at that time, 
eighteen hundred and thirty-seven, there was a gate at the Marlton 
pike, and always has been since I knew anytliing about the place. 
There was a pair of hars at the point where the ]ane empties into 
the meado\\". The next hars were at corner of the woods abov~ 
where Charles' buildings now are, In eighteen lrnnJred and 
thirty-seven my father moved to Haddonfield, where he lived six 

20 years, and I farmed the place. In forty-two my father built the 
buildings where Charles' buildings now are. The house he built 
.on one side of the lane, and the barn on the other, the lane ran 
between the buildings. He put gates on each side of his yard, as 
represented on the map. At that time fathel' farmed the part that 
Charles now owns, and I farmerl the balance. The forty acrrs 
were in timher. :My brother and myself bought the timber and 
cleared it off. My father lived where Charles' buildings arc at 
the time we cut the timber off the forty-acre tract. Most of the 
timber was carted down the lane, through the land now occupie,l 

.30 by Charles, hy his huiloing8, to the Marlton pike, to the creek. 
My father, in the sp1fog of forty-eight, moved to Haodonfiel(l 
again, and my brotl1er .Jelm took the place. ana farme<l the prop-
Prty now owned by Charles. In that year .Jehu and I bought father 
out. J ebn took the part that Charles now owns, as shown on 
the map, except the A nclerson tract, and the two wood lots marlrn<l 
C :111<1 D. I took tlie part on the :Marl ton pikr, arnl the forty ar.r<>:--
on Whiskey road. At the time this conveyance took place to 
,Jehu and myself, the lane ran about the same as is now repre-
sented on the map. To p:et to the forty-acre tract from my huild-

40 in.gs, 1 w<>nt 11p thi8 lmw. .T<>l111 g·ot ont to th(• Mnrlton pik0 lly 
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this lane through me. When J elrn bought this land he knew of 
the existence of this lane. He knew I had been using jt up prior 
to the time we bought. Jehu lfred there until the spring of sixty-
seven. I passed up this lane through all the time he Ii ved there; he 
passed out all that time through my land to the Marlton pike. The 
gate along the edge of the woods was put there by Jehu. I paid for 
it. There never was any dispute between .Tehu and myself about 
where Jehu should put gates on his own land. I considered that J elm 
harl the right to erect gates on his own land wherever he pleased , 
and I had the same right on my land, hut there was nothing said 10 
about it. There was never nnythinµ: sairl by my father, Jehu, or 
myself about the rights in this lanr. At the time Jehu and I pHr-
chased, the lane started upon my land from the Marlton pike, then 
ran over Jehu, up to wherP tlir lnnc ernptird into the wood, then 
along the Anderson tract , along tl1e r,1lgc of the woods, ovf'J' 
father'~ to the letter A shown 011 the nrnp. My fath er, to facilitate 
rny g·etting to tile forty-ncre tr::u:t , c11t a ~trip of woods off so that 
I conld cart ltay from the forty-a<..TC t1·ad along the lane. 

This was after Jehu and l purchased. After John pnrchase(l a 
piece of the Anderson tract, the route of the lane was changed, and 20 
nm straight up through that part he had purchased to where the 
other land of Anderson then was, and then out to father's woods. 
,Jehu purchased more land than what he really wanted for the 
purpose of straightening the lane and make the fences ~traight. 
The extra part he purchased was just th~ ·width of the lane , for the 
purpose of the lane; and where the lane went into father's woods 
was where the gate was put by Jehu, and paid for by me. This 
lane has been used since I can remember, and since Jehu bought, 
:1,Il(l since I bought, and has been used in common by all the 
owners of land bordering on it. There ham been no obstructions 30 
along the lane through Charles' land, except the gates; there never 
have lwen any obstructions on the lane from Charles' line to the 
:M:arlton pike, except the gates I have put there. During the time 
,J chu lived there he never claimed any right to obstruct the lane, 
rxcept by the gates he put there. I had the same rights over 
,Jehn 's land that Jehu exercised over my land. The line gate is on 
the line between Charles and me, and the gate swing:; over my 
line, and can't be opened in any other way ·without changing the 
gatf'. .J ehn pnt that gate ther e ; I think it was in fifty-nine. I 
lirPcl on rn,v plarP whf'll it was pnt thcrr. It was pnt thrrc for tlir 40 
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purpose of turning the cattle-keep his cattle from gojng down 
and mine from going up. 'l'here never was any dispute between 
Jehu and myself ahout his putting that gate there. I know where 
the gate in dispute is-opposite the edge of my barn in the lane, 
and about where it is shown on the map. I did not put this gate 
there; I think it was put there in September, seventy-six; it is a 
useful gate in driving the cattle to water. There are thirty 
odd cattle kept on this place. We milk twice a day-at 
two o'clock jn the morning and at noon. Just below this gate 

10 the cattle are brought to water from most all the fields on the 
place. This gate is useful in keeping the cattle from going up the 
lane when they are brought to water or to be driven in the barn-
.yard. If I did not have this gate it would take two persons to 
drive the cattle into the barnyard. With the gate a boy can do it. 
The cattle sometimes go in the water, and while you are getting 
them out the others will be up the lane to Charles'. Charles 
Shivers, .Jr., called on rnc at the ferry about the gates that Lev. 
locked on Whiskey road. 1 never made a threat to him that I 
"\\'Oulu put up a gate every hundrecl yards. We did not say any-

20 thing about the disputed gate, except that he sai<.~ Lev. Rhnt tlw 
gate in his face, and I told him r did not bcliern it. 

Mr. Rugg objects to all teRtirnony in reference to the lane ahovP 
Charles ShivcrR' E,w. 

Cross-examined: 
lf I thought it . necessary to p,1t a gate a hnndred yards from 

this one, I would not put it there. I think l have a rjg:ht to ·put n 
gate on that lane wherever I please, if I think it neceRsary. This 
land is mine over which thiR lane passes. A man has a right to <lo 

30 what he pleases with his own, if he don't injure his neighbor. I 
found out that a gate ,vas useful there where the disputed one is 
heforc September, seventy-six, but did not put it 1here because 1 
was too poor. I don't know what it cost to put it there. That is 
the reason l don't put gates over the rest of the farm instea<1 of 
bars-on account of cost. Don't think it cost one hundrerl <lollarR. 
1 t would not cost trn dollars. Since the time T can Terneml>C'J' 
there never was any gate where the disputed gate is up to Heptern-
1 lor, seventy-six, when the disputed gate was creC'tPd. 

Re·e'Xamination in cliief: 
40 The bars I have spoken of at the' foot of 1110 lane was nRrd fm· 

• 
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the same purpose as this gate in dispute. At the time those bars 
were there, there was no outlet from the barn to the lane, except 
below the bars ; now the outlet is above where that place was, and 
below where the gate is, and the gate now answers the same pur-
pose that the bars did then. There could not, happen such a 
necessity that there would need bars or gates every hundred feet. 
I claim that I have the right to erect gates wherever I think it 
necessary and useful. No one ever disputed this right until this 
dispute arose. There was no dispute about the bars at the time 
they were there. RICHARD SIITVERS'. 10 

Affirmed and suhscriherl l>efore me this 13th day of March, 
A. D. 1879. RICHARD T. MILLER, M. C. C. 

Examination adjonrneo by consent of counsel to April 16th, 
l 879, JO A. M. 

April 16th, 1879, 10 A. M., examinatiou resumed in the 
presence of the respective counsel of the parties . 

• JAMES K. ,JoHNRON, a wituess produced on the part of the 20 
defendant, being duly sworn on his oath, saith : I live in Home-
stearlvillc, Camden county. I know Mr. Richard Shivers; I know 
Mr. Jehu Shivers, and am slightly acquainted with Mr. Charles 
Shivers. l have worked for Richard Shivers. I went to work for 
him in fifty-eight in April of that year; it was the twenty-sixth day 
of the month. I moved in his tenant house on Whiskey road. His 
farm was in two parts, one part was on Whiskey road. and the 
other on Marlton pike. The house I moved into was on a part of 
his land on Whiskey road. Jehn Shivers at that time owned and 
occupied the land. between these two parts. I knew Isaac Shivers; 30 
the father of these men. I got from where I lived to where 
Richard Shivers lived through the lane by Jehu Shivers' house. I 
wo1·ked for Richard Shivers that time four years. I generally 
went through this lane to and from work twice a day. I know 
where the line fence wag at that time between ,Jehu's land and 
Richard's land, nearest the Marlton pike. At the time I moved 
there, there was no gate on the line. I think that gate was put 
there the next year after I moved there. I remember seeing David 
Shivcl's wo.rkin~ on it. David was working- for hiR brother Jehu 40 



Shivers. I think at that time I was at work at the line fence, but 
am not positive about that. 

His 
.JAMES K. JOHNSON. 

mark. 
Sworn and subscribed before me this 16th day of April, 

A. D. 1879. RICHARD T. MILLER, M. C. C. 

RICHARD L. SHIVERS recalled on the part of defendant. My 
grandfather retained a part of the wood lots marked C and D, on 

10 Exhibit No. 1, on part of defendants, up to the time of his death. 
He sold a part of. it to Charles before his death. He owned it all 
at the time Jehu Shivers left there. There was twenty acres of 
ti~ber. He lived in Haddonfield up to the time of his deatl1. He 
got his firewood from this woodland. In carting his firewood he 
went out the lane from the Marlton pike; I remember his carting 
some, he had one horse and carted it himself while ho was able: 
Jj'ather carted it after my grandfather disposed of his horse, and 
after I took the farm I hauled him some. I think Isaac Shivers 
died in seventy-two, I am not certain. It was after Charles hough t 

20 of Jelrn that he died. 

Cross-examined: 
The lane of w_hich I Rpeak extends fron the Marltor1 pike througl1 

my father's land and Charles' land to the letter A, on the map. 
Q. Did not you and your father voluntarily abandon that lane 

last fall? 
A. ·Well, we stopped going there, as we were annoyed with' 

their shutting the gates on us. I did no"t tell Charles Shivers, Sr., 
that we would never want to use that lane any more. 'fhere is a 
log and a stump near the disputed gate; I put thern there; this 

30 last fall is a year I think-I am not certain ; they might have been 
put there last spring; I put them there out of the way; they were 
less in the way there than anywhere else; I dug Gp the tree in 
the field; it was a. walnut tree, and I thought the log would be 
worth more- to saw into lumber than it would be for a gate post, 
and then we could load it aboard of the wagon very handily if 
needed. There is room on the place for it. There is a hundred 
and t:wenty acres ofit. _I had no idea that it would frighten horses; 

Re-examined in chief': 
40 Tt has b~Pn cnstoniary to put wood :u1d log~ along this lane. 



• 39 

think there is, or was a short . time ago, wood piled up in the lane 
near Charles' house. I think there has been wood there in the lane 
nearly ever since he owned the place. I should not think this log 
and stump is a scare-crow to a hor~e. My horses are not afraid of 
them; I never saw any of Charles' p.or~es afraid them, or fright-
ened by them. I had no intention of frightening any one's horses 
when I put the log and stump in the lane. I never had any 
trouble about them until after the commencement. of this suit The 
log and stump were there before the suit was commenced. They 
are there yet. I never had any orders to remove them._ I have 10 
not used this lane from Charles' line to the forty-acre tract since 
last year after harvest, eighteen seventy-eight. The reason I did 
not use it was because we were annoyed by them shutting the 
gate on us. They hooked the gates, and had locked the gates on 
us before. I do not consider it as voluntary that we discontinued 
the use of that lane. Their interference and annoyance is the 
reason why we are not still using the lane. 

R LEVIS SHIVERS. 
Sworn and ~mbscribe<l hefore me, this 16th day of April, 

A. n. 187$). RICHARDT. MrLLER, M. C. C. 20 

Defenflants oflel' deed, Isaac Anderson and wife to Jehu Shivers, 
dated April thirteenth, eighteen hundred and fifty-three. Re-
corded in the clerk's office of Camden county, in Book R of deeds, 
page 180, etc. l\farked J1Jxhihit on pa.rt of defendantR. 

Exhihit A on part of complainant. 
R. T. MILLER, M. C. C. 

"Charles Shivers: corner 7th and Spruce streets, Phila. 
"COOPER'S CREEK, N. J., Sept. 10, 1878. 

"To Charles Shivers, Sr.-Sir: I have replaced gate on lane 
and mean to keep it there, and unless you come to me soon and : 
try to make some satisfactory arrangement hy which we can travel: 
to our upper fields, ~hall remove a part of lane fence and hang 

30 

another gate. •' R. LEVIS SHIVERS." 40 
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Exhibit Bon part of compfainant. 
R. T. MILLER, M. C. C. 

" Mr. Charles Shivers, Sr., cor. 7th and Spruce streets, Phila. 
" I would like to see you the first time you are over. I expect 

to lock the gates up this morn. Will explain when I see you. 
'' Aug. 12, 1878. Your nephew , R. L. S." 

Exhibit C on part of complainant. 
R. T. MILLER, M. C. C. 

Exhibit D on part of complainant. 

Exhibit 

R. ,.r_ M1LLER, 1\L c. c. 
on part of the defendant. 

R. T. MILLER, M. C. C. 

OPIN10N OF THliJ CHANCELLOR. 
20 

Isaac Shivers, in 1848, was the owner of a tract of land, a farm, 
in Delaware township. Camden county, fronting on the .Marlton 
turnpike. There were two sets of builJing3 upon it, one near, 
and the other back, from the turnpike. fn that year he sold an<l 
conveyed part of the farm (th9 front) with one set of the hnildings. 
to his son Richard, aud the rear, with the other set of building·:;, to 
his son Jehu. The latter occupfricl his property until 1866, whP11 
he sold and conveyed it to his broth er Charles, the complainant. 
From the time of the conveyances by the father to .T ehu ancl 

~O Richard (1848), .Jehu and Ch1,rles, a,;; successive owners of the 
rear property, used, for a way between those premises and the 
turnpike, a lane which, before then, was 11sed for that purpose hy 
their father, who, when he solil to Jehu, occupied the rear set of 
buildings. That lane wa;-;, af; it Rtill iR, the only way between thE' 
complainant's property and the turnpike. From the <li visiou Ihm 
between the two properties and the tumpike, it is on Richar<i'K 
property. At the di vision line .Tehn erected a g~ate, as he say~, 
somewhere between 1857 and 1860. 

While .the father occnpied the property, there wa.s, a.ml. Pve1· 
40 siucr lta~ hP<rn, at thr 1111)11th of tho lanf' nt thf> turnpike. hut: until 
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September, 1876, there was no gate or other obstruction in the 
lane between that gate and the gate at the division line. At that 
date, Richard L. Shivers, (son of Richard) who occupied his 
father's property, placed a gate across the lane at the barn on that 
property, and about one-third of the distance between the two 
gates just mentioned. The reason given for putting the gate is, 
that thus the driving of cattle through the lane, into Richard 
Shivers's barnyard was facilitated. The complainant being unable, 
without a breach of the peace, to remove that gate, filed his Lill 
for an injunction to protect him in the enjoyment of his easement. IO 

'l'he existence of the easement is not denied, and it is proved by 
the testimony on the part of the defendants, as well as that 
advanced by the complainant. The bill states that the lane or 
road has been, for upwards of twenty years, used by the com-
plainant, and the former owners and occupants of his farm and 
premises, to · pass and re pass to and from his farm, with carriages, 
horses, cattle, &c., and that he ought now and at all times to have 
the free use of the lane for himself, his tenants, carriages, horses, 
&c. The answer admits the existence of the lane, and that the 
complainant has been accustomed for many years to pass by it 20 
from hi:;; property to the turnpike. 

lt appears, clearly and unquestionably, that from August, 1848, 
to Septemher, l 87H, a periorl of over twenty-eight years, the com-
plainant and his grantor enjoyed the free and unobstructed use of 
the lane between the di vision line and the gate at the junction of 
the lane with the turnpike, as appurtenant to the complainant's 
farm, and . that it was their only way to the turnpike. It also 
appears that at the latter date, the defendants, without the com-
plainant's consent and agairn,t his will, erected the gate com-
plained of, and subsequently niaintaine<l it by an exhibition of 30 
forcible and violent resistance of the complainant, when he 
attempted to remove it. The gate is, manifestly, from the 
evidence, a nuisance. 1 t is at the top of a hill which descends 
to the turnpike, and it is especially annoying to be compelled to 
stop with a loaded wagon to open it in going up, and, in such 
ease: it .causes a special strain on the horses to start the wagou 
again. 

William A. Shivers, a. son of the co111plaina11t, tc::::tifics that, at 
times, although the gate was open when the complainant's people 40 
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entered the lane to go up, some one would come out and shut it so 
as to compel them to stop and open it. 

The complainant's title, by prescription, to the free and unob-
structed use of the wa_y ( except as to the gate at the turnpike) at 
the time of the erection of the gate complained of, is established 
beyond a peradventure. A right of way, acquired by prescrip-
tion, is commensurate with, and measured by the use, and the 
owner · of the land has no right to do anything ,vhich will hinder 
or obstruct such use. The complainant, therefore, is entitled to 

10 the aid of this Court in the premises, to secure to him lawful 
enjoyment of the easement, free from the obstruction of any gate 
between the gate at the division line and that at the turnpike. 

The injunction will be made perpetual. with ~osts. 

FINAL DECREE. 

This cause, coming on to be heard at the last (October) term of' 
20 the Court of Chancery, held at the State House in the city of 

Trenton, in the pre-,ence of Alfred Hugg, of counsel with the com-
plainant, and Martin V. Bergen, of counsel with the defendants, 
and th~ pleadings and proofs having been read, and the arµ;uments 
of the res pee ti ve counsel having been heard and considered, and 
t!1e Court having du 1y considered the srdd pleadings, proofs and 
arguments, and it appearing to the Coul't that the complainant is 
entitled to the relief sought and prayed for by him .in his bill of 
complaint, it is on this first day of June, in the year of our Lol'd 
one thousand eight hundred and eighty, by Theodore Runyon, 

30 Chancellor of the State of New Jersey. ordered, adjudged and 
decreed, and the snid Chancellor, by Yirtue of the power and 
authority of this Court, doth hereby order, adjudge and decl'ee 
that the said defendant8, their servants, agents and workmen do 
from henceforth and forever, alJsolutely desist and refrain from 
erecting any gate or gates, posts oi· fence:-:: in or upon and across a 
certain way or lane to and from the farm of the complainant, into, 
through and over the farm and premises of the defendant, Richard 
Shivers, unto and into the Camden, Ellisburg :and Marlton turn-
pike, in the county of Camden (the snid way oe lane being sixteen 

40 feet wide)~ from the gatP at tho division line hrtwcPn the farm;'-: uf' 
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the said complainant and the said defendant, Richard Shivers, and 
the gate at the said turnpike. And it is further ordered, adjudged 
and decreed that the said defendants do forthwith take down and 
remove the gate, posts and fences now erected across said way 
or lane hy the said defendants, at the barn on the farm of said 
defendant, Richard Shivers, at the distance of about nine chains 
and fifty links from the entrance to said way or lane on the said 
turnpike. And it is further ordered, adjudged and decreed that 
the defendants pay to the complainant the costs of this suit to be 
taxed, and that execution issue therefor according to the practice 10 
of this Court. THEO DO RE RUNYON 1 C. 

A true copy: 
H. PETTIT, Clerk. 

APPEAL. 

The defendantR herrby appeal from the final decree made in this 20 
Court in the above stated cause, adjudging and decreeing that the 
Raid defendants, their servants., agents and workmen do from hence-
forth and forernr ab:--olutely desi::;;t and refrain from erecting any 
gate or gates, posts or fences in or upon and across a certain way 
or lane to and from the farm of the complainant, into, through and 
over the farm and premises of the defendant, Richard Shiver.s, unto 
and into the Camden, Ellisburg and Marlton turnpike, in the county 
of Camden, from the gate at the di vision line between the farms of 
the said complainant and the :-:riid defendant, Richard Shivers, and 
the gate at the said turnpike; ancl the further decree that the said 30 
defendants do forthwith take down and remove the gate, posts and 
fonces now erected across said way or lane by the said defendants, 
at the ham on the farm of said defendant, Richard Shivers, &c., 
&c.; and the further decree that the defendants pay to complainant 
his costs, &c .. to the Court of Errors an(l Appeals in the last resort 
in all cases. 

We concur there i~ goQ(l eause for appeal in the above stat(,d 
cause. 

Dated June 8th, 1880. BERGEN & BERGEN, 
:O:olicitor:,; fr>r nnd of counsrl with defendants. 40 



PETITION OF APPEAL. 

To the Honorable, the Court of Errors and Appeals, in the last 
resort in all caseR. 

The humble petition of Richard Shivers and Richard L. Shivers, 
thP. appellants in the above stated cause, respectfully shows that 
your petitioners find them~;el ves aggriernd by a final decree made 
in the Court of Chancery by his Honor: Theodore Runyon, Chan-
cellor of New Jersey, bearing date the first day of June, eighteen 

10 hundred and eighty, wherein Charles Shivers was complainant and 
your petitioners were defendants, in this respect, to wit: that the 
said decree adjudges that ·'the said defendants, their servants, 
agents and workmen do from henceforth and forever absolutely 
desist and refrain from erecting any gate or gates, posts or fences 
in or upon and across a certain way or lane to and from the farm 
of tbe complainant into, through and over the farm and premises of 
the defendant, Richard Shivers, unto and into the Camden, Ellis-
burg and Marlton turnpike, in the county of Camden (the said way 
or lane being sixteen feet wide), from the gate at the division line 

20 between the farms of the said complainant and the said defendant, 
Richard Shivers, and the gate nt the said turnpike; and it is 
further ordered, adjudged nnd decreed that the said defendants do 
forthwith take down and remove the µ:ate, postR and fences now 
erected across said way or lane by tl1e said defendants at the barn, 
on the farm of said defendant, Richard Shivers, at the distance of 
about nine chains and fifty links from the entrance to said way or 
lane, on the said turnpike; and it is further ordered, adjudged and 
decreed that the defendants pay to the complainant the costs of 
this suit to be taxed, and that execution ," &c. 

30 And your petitioners humbly appeal from the decree of the 
Chancellor, as aforesaid, upon the grounds that the same is 
erroneous, for that petitioners, their servants, agents and workmen 
ought not in equity and good conscience from henceforth and for-
ever be ordered, adjudged and decreed absolutely to desist and 
refrain from erecting any gate or gates, posts or fences, in or upon 
and across a certain way or lane to and from the farm of the com-
plainant into and through and over the form and premises of 
petitioner, Richard Shivers , unto and into the Camden, Ellisburg 
and Marlton turnpike, in the county of Camden, &c., from the gate· 

40 at tlie division line between the forms of the said complainant nnd 
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petitioner, Richard Shivers, and the gate at the said turnpike, and 
that petitioners ought not to be decreed to take down and remove 
the gate, posts and fences now erected across said way or lane by your 
petitioners, &c., and that complainant ought not to have any of the 
relief decreed by the said Chancellor in the cause aforesaid. 

Your petitioner therefore pray that the said decree of the said 
Chancellor may be set aside, and for nothing holden. And that 
your petitioner may have such relief in the premises as to this 
honorablr. Court shall seem meet. 

BERGI~~ & BERGEN, 10 
Solicitors of Appellant. 

ANSWER TO PETITION OF APPEAL. 

The answer of the above named respondent to the petition 
of appeal of the above named appellant. 

This respondent not acknowledging all or any of the matters 20 which in the said petition of appeal are contained to be true, for 
answer thereunto, nevertheless, says and admits, that a decree was 
on the day of last past, made and entered in the 
CourF of Chancery, in the cause for that purpose mentioned in the 
said petition as is therein reinstated. But as to the substance and 
form thereof this respondent prays to refe1· thereto when the same 
shall be produced; and this respondent is advised and believes. 
that the said decree is agreeable to equity, and he prays that the 
same may be affirmed, with costs to be adjudged to this respon-
dent. ALFRED HUGG, d(J 

Solicitor and of Counsel with Rm;pond.ent. 
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