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This was an action of covenant upon a lost policy of in-
gurance. The cause was tried at the Morris Circuit, at the 2
Term of October, 1855, and a verdict rendered for the
plaintiff for $2163 33. Final judgment was entered on
that verdict, at the Term of February of the Supreme
Court. The writ of error was returnable March Term,
1856.

The declaration of the plaintiffs is as follows :—
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NEW JERSEY SUPREME COURT,

Or tue TerM oF af UNE, IN THE YEAR EIGHTEEN HUNDRED
AND FIFTY-FOUR.

Morris County, ss. :

The Sussex County Mutual Insurance Company were
summoned to answer unto Ebenezer B. Woodruff,in a plea
of covenant broken, and thereupon the said plaintiff, by
Edward W. Whelply, his attorney, complains, for that
whereas the said defendants heretofore, to wit, on the ninth
day of March, in the year eighteen hundred and fifty-four,
at Newton, to wit, at Morristown, in the said county of
Morris, a certain deed, poll or policy of insurance, then
and there made and executed, and sealed with the seal of
the said defendants, and signed by one John II. Hall, as
president of said company, and attested by one Whitfield
S. Johnson, as secretary of said company, by the name and
description of W. T. Johnson, secretary, and delivered the
same to said plaintiff; and which said deed, poll, or policy
of insurance, bears date on the year and day aforesaid, and
the said plaintiff cannot now bring here into court, be-
cause the same has been since the execution and delivery
thereof by said defendant’s lost, and the same is not now
in the possession of said plaintiff, and cannot be found to
be produced. Which said deed, poll, or policy of insur-
ance, witnes seth that the said Sussex County Mutual Insur-
ance Company, in consideration of deposit note, No.
2518, for one hundred and eighty dollars, to them paid by
the insured thereinafter named, the receipt whereof was
thereby acknowledged, did insure Ebenezer B. Woodruff
(the plaintifl) against loss or damage by fire, to the amount
of two thousand dollars, on his woolen manufactory and
machinery therein, in Branchville, according to survey No.
2513, on file in the office of said company.

And the said defendants did in and by said policy of in-
surance, promise and agree to make good unto the said
plaintiff, his executors, administrators and assigns, all such
loss or damage not exceeding in amount the sum insured
as should happen by fire, to the property above specified,
during five years, to wit, from the ninth day of March,
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one thousand eight hundred and fifty-four, (at 12 o’clock
noon,) unto the ninth day of March, one thousand eight
hundred and fifty-nine, (at 12 o’clock noon,) the said loss
or damage to be estimated according to the true and actual
cash value of said property at the time the same should
happen, and to be paid within sixty days after due notice
and proof thereof made by the insured, in conformity to
the condition annexed to said policy. Provided always,
and it was declared by said policy, that the said defend-
ants should not be liable to make good any loss or damage
by fire which might happen or take place by means of any
invasion, insurrection, riot, or civil commotion, or of any
military or usurped power.

And it was thereby further declared, that in case the
plaintiff should have any other insurance against loss by
fire upon the property by said policy insured not notified
to said defendants, and mentioned in or endorsed upon said
policy, then the said policy of insurance should be void
and of no effect. And if the plaintiff should thereafter
make any other insurance on the same property, and should
not with all reasonable diligence give netice thereof to
said defendants, and have the same endorsed on the said
policy, or otherwise acknowledged by them in writing, the
said policy should cease and be of no further effect.

And in case of any other insurance upon the said pro-
perty by said policy insured, whether prior or subsequent
to the date of said policy, the said plaintiff should not, in
case of loss or damage, be entitled to demand or recover
on said policy any greater proportion of the loss and da-
mage sustained, than the amount by said policy insured
should bear to the whole amount insured on said property.

And it was further by said policy declared, to be the
true intent and meaning of the parties thereto, that in case
the above mentioned building should, at any time after
making, and during the time said policy should otherwise
continue in force, be appropriated, applied, or used, to or
for the purpose of carrying on or exercising therein any
trade, business or vocation, denominated hazardous, or spe-
cified in the memorandum of special hazards, in the propos-
als annexed to said policy, or for the purpose of either
keeping or storing therein any of the articles, goods or mer-
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11 ¢ andise, in the same proposals denominated hazardous, or
ineluded in the memorandum of special rates, except: as
in said policy especially provided for, or thereafter agreed
by said defendants in writing, to be added to or endorsed
on said policy then and from thenceforth, so long as the
same should be so appropriated, applied or used, the said
policy should cease and be of no force or effect.

And it was further declared that the said insurance was
not intended to apply to or cover any books of account,
written securities, deeds or other evidences of title to lands
nor to bonds, bills, notes, or other evidences of debt, nor

12 to money or bullion, and that the said policy was made and
accepted in reference to the survey above mentioned, and
the conditions annexed to said policy which were to be
used and resorted to in order to explain the rights and ob-
ligations of the parties to said policy in all cases not therein
otherwise specified, provided for, and subject to the by-laws
and regulations of the company made from time to time.

And the said plaintiff in fact says, that the proposals and
conditions annexed to said policy of insurance, among other
things provided that bakeries, breweries, book-binderies,

13 cotton and woolen manufactories, book mills, coal houses,
&c., might be insured at special rates of premium, and are
called special hazards, and that the board of directors
should have power to judge of the rate of hazards, as they
might deem expedient.

That the said company would . be liable for losses on pro-
perty burned by lightning, but not for any loss or damage
by fire happening by means of any invasion, insurrection,
riot or civil commotion, or of any military or usurped
power ; and that books of account, written securities or

14 other evidences of debt, title deeds, writing, money or bul-
lion, were not deemed objects of insurance.

And that said company reserved the right, in all cases of
loss or damage by fire, to repair or rebuild, and goods held
in trust or commission, were to be declared and insured as
such, otherwise the policy would not cover the property ;
and jewels, plates, medals, painting, statuary, sculpture
and -euriosities, were not deemed to be included in any
insurance, nnless specified in the policy ; and that applica-

tions for insurance must be in writing, and specify the con-
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struction and materials of the building' to be insured, con- 15

taining the property to be insured, by whom: occupied,

whether as a private dwelling, or how otherwise, its situa-:

tion with reference to contiguous buildings; and their con-
struction and materials, whether any manufactory was car-
ried on within or about it, and in case of goods or merchan-
dise, whether or not they were of the description denomin-
ated hazardous.

And if any person insuring any buildings or goods,
should describe: the same otherwise than ag they really
were, so that the same should be insured at less than the
rate of premium specified in the printed proposals of the
company, such insurance to be void and of no effect.

That nevertheless, the company should be bound by sux-
veys:made by their surveyors. That policies of insurance

made by this company should not be assignable withouty
the consent of this company expressed by indorsement;

thereon. Notice of such assignment to be given before
any loss should have happened. That all persons insured

by this company, and sustaining loss or damage by fire,.

were forthwith to give notice thereof to the company, and
as soon after as possible to deliver a particular account:.of
such loss or damage by fire, signed with their own hands,
and . verified by oath or affirmation, and also, if required,
by their books of account, and other proper vouchers, and
until such proofs and declarations were produced, the loss
should not be payable ; also, if there appeared any false
swearing; or fraud, the claimant should forfeit all claim by
virtue of said policy. That notices of all previous insur-
ance on property insured by this company should be given
tothem and indorsed on the policy, or otherwise acknow-
ledged by the company in writing, at or before the time of
their making insurance thereon, otherwise the policy made
by the company should be of no effect. And in case of
subsequent insurances on property insured by the company

notice thereof, must also, with all reasonable diligence, be.

given them, in defanlt whereof, such policy should thence-
forth cease and be of no oﬁ’ect. And in case of loss, the
company should be liable for such ratable proportion of
loss or damage happening to the insurer, as the amount
insured by the company should bear to the whole amount
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19 insured thereon, without reference to the dates of the dif-

ferent policies. That payment of losses should be made in
sixty days after the loss should have been ascertained and
proved ; and in case difference should arise touching any
loss or damage it might be submitted to the judgement of
arbitrators indifferently chosen, whose award in writing
should be binding on the parties.

That upon any increase of hazard on property insured,
notice must be given to the company, or the policy would
be void. That the company should in no case be consider-
ed as bound until the note should be accepted, the amount
of fees and deposit paid, and the policy delivered over, as
by the conditions annexed to said policy of insurance did,
among other things, more fully appear.

And the said plaintiff, in fact, further says, that the sur-
vey No. 251, referred to in said policy, was made by a sur-
veyor of said company, and bore date on the ninth day of
March, in the year eighteen hundred and fifty-four, and
that said survey stated the application of said plaintiff to
be for insurance against loss by fire by the Sussex County
Mutual Insurance Company, to wit, on factory and ma-~
chinery, of the estimated value of three thousand dollars,
to the amount of two thousand dollars. That the premium
was one hundred and eighty dollars, and the deposit, per
cent. was nine dollars ; that it was situated in Branchville,
in Sussex County, occupied by Richard A. Ryerson, built
of wood, except the lower story, was in good ropair, was
forty-seven by twenty-six six feet, four stories high. The
first story was stone, and was used for fulling and finishing
cloth. A stove was used, the pipe went into the chimney,
and was secure. Second story was used for twisting and
reeling stocking yarn, a stove was used in thisroom. Third
story was used for spinning and carding wool, and a stove
in that room, pipe went into the chimney. Kourth story
was used for weaving, used a stove in this room also, was
one hundred feet from dwelling-house, fifty feet from wood-
house, and within eighty feet from dye-house. No pro-
perty insured within one hundred feet, used oil for lights.

And the said plaintiff) in fact, further saith, that he, the
said plaintiff, heretofore, to wit, on the ninth day of March,
in the year eighteen hundred and fifty-four, and before the



(f

execution and delivery of the said deed, poll, or policy of 23

insurance, by the said defendants, in the manner aforesaid,
at Newton, to wit, at Morristown, aforesaid, was, and from
thence hitherto until the destruction of the said insured
premises, by fire, as hereinafter mentioned, continued to be
interested in the said woollen factory, and the machinery
therein, in said policy of insurance, described and thereby
insured to a large amount, to wit, the amount of two thou-
sand dollars, and had and continued to have title to the
same during all the time aforesaid.

And said plaintiff, in fact, further says, that the said
deposit note, in said policy of insurance mentioned, was
heretofore, to wit, on the ninth day of March, in the year
eighteen hundred and fifty-four, at Morristown, aforesaid,
and before the happening of said loss hereafter mentioned,
duly accepted by said defendant. And the deposit per
cent. of nine dollars, and all fees, due and payable on said
insurance, paid to said defendants; and the said policy de-
livered over by said defendants to said plaintiff. And that
the said policy of insurance has been, since the delivery
thereof, accidentally lost by the said plaintiff; and cannot
now be found to be produced here in Court.

And said plaintiff, in fact, further says, that the said
woollen manufactory, and the machinery therein, were
afterwards, to wit, on the first day of April, in the year
eighteen hundred and fifty-four, at Branchville, aforesaid,
to wit, at Morristown, aforesaid, burned down and con-
sumed by fire, which did not happen, or take place by
means of any invasion, insurrection, riot, or civil commo-
tion, or of any military or usurped power, whereby the said
plaintiff then and there sustained danger and loss to a large
amount of money, to wit, to the amount of two thousand
dollars, so insured in the said premises so burned and con-
sumed, and that the said premises so insured and deseribed
in said policy of insurance, on the day and year last afore-
said when so burned and consumed as aforesaid, were of
great value, to wit, of the actual and cash value of three
thousand dollars and upwards; and said plaintiff further
says, that said premises so mentioned and described in said
policy of insurance at the time of making said deed, poll,
and policy of insurance, were not, nor at any time since,
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27 have been insured by any other company, person or per-

sons, or body corporate, against loss or damage by fire.

And said plaintiff further says, that the said building in
said policy of insurance described has not been at any time
since the making, and during the time the said policy con-
tinued in force, appropriated or applied or used to or for
the purpose of carrying on or exercising therein any trade,
business or vocation denominated hazardous or specified in
the memorandum of special hazards in the proposals an-
nexed to said policy, or for the purpose of either keeping
or storing therein any of the articles, goods or merchandise
in the same proposals denominated hazardous or included
in the memorandum of special hazards except as specially
provided for in said policy of insurance, to wit, at Morris-
town aforesaid.

And said plaintiff in fact says, that said building and
machinery in said policy described from the time of the
making of said policy of insurance until the happening of
the said loss by fire, as aforesaid, were used and continued
to be used for those uses and purposes, and for carrying on
and exercising therein the business mentioned and specified
in the said survey in said policy mentioned, and for no
other business or purpose.

And said plaintiff, in fact, further says, that before the
making of said policy of insurance, to wit, on the ninth day
of March, in the year eighteen hundred and fifty-four, at
Newton, to wit, at Morristown aforesaid, application was
made to said defendants in writing for said insurance, and
that a survey of said premises was made by a surveyor of
said Company, who made the survey and description of
said premises in said policy of insurance referred to, and
that said application truly specified the construction and
materials of said building, by whom occupied, and whether
as a private dwelling or otherwise, and the situation with
respect to other and contiguous buildings, and their con-
struction and materials, and that a manufactory was carried
on within it.

And said plaintiff, in fact, further says, that said plaintiff
afterwards, to wit, on the second day of April, in the year
eighteen hundred and fifty-four, at Newtown, to wit, at
Morristown aforesaid, and forthwith after the destruction
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of said woolen manufactory and the machinery therein by
fire aforesaid, gave notice to said defendants of said de-
struction of said insured premises by fire, and delivered
in to said defendants a particular account of such loss and
damage sustained by said plaintiff by reason of ‘such de-
struction of said insured premises by fire, signed with his
own hand and verified by oath.

And said plaintiff, in fact, further says, that said defend-
ants after the happening of said loss, and after the same had
‘been ascertained and proved heretofore, to wit, on the first
day of August, in the year eighteen hundred and fifty-four,
at Morristown aforesaid, specially notified said plaintiff that
they would not pay or satisfy said plaintiff for said loss'or
damage by fire by him sustained as aforesaid, or any part
thereof.

And the said plaintiff, in fact, further saith, that the said
defendants at the time of the destruction of the said pre-
mises by fire in manner aforesaid, to wit, on the said first
day of April, in the year eighteen hundred and fifty-four,
at Morristown aforesaid, had stock, funds and premium
notes liable to assessment to pay losses insured against by
said Company, sufficient to pay to this said plaintiff the
said sum of two thousand dollars, the amount of the dam-
ages sustained by said plaintiff by reason of the destruction
of the said insured premises by fire in manner aforesaid,
the said defendants have ever since the day and yearafore-
said been, and still are, possessed of funds of said Company
sufficient to make such payment.

And the said plaintiff, in fact, further saith, that after
the said loss had happened by fire in manner aforesaid, and
had been ascertained and proved in manner afovesaid, and
after the period of sixty days had elapsed from and after the
ascertaining and proving such loss as aforesaid, he, the said
plaintiff; afterwards, to wit, on the first day of July, in the
year eighteen hundred and fifty-four, at Morristown' afore-
said, demanded of said defendants payment of the said sum
of two thousand dollars in said policy mentioned and there-
by agreed to be paid in the event of sustaining such loss as
aforesaid by said plaintiff, and said defendants  then and
there refused to pay the same, or any part thereof, to said
plaintiff, to wit, at Morristown aforesaid,
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And the said plaintiff, in fact, further says, that although
he, the said plaintiff, hath in all things conformed himself
to and observed all and singular the articles, stipulations,
conditions, matters and things which on his part were to
be observed and performed according to the force, form and
effect of the said deed and policy of insurance and pro-
posals :

Yet the said plaintiff says, that the said defendants have
not paid nor made good to the said plaintiff the said loss or
damage by him sustained as aforesaid, or the said sum of
two thousand dollars in said policy mentioned, but have
hitherto (although often requested so to do) wholly neg-
lected and refused so to do, and still neglect and refuse,
and the same and every part thereof are wholly unpaid
and unsatisfied to the said plaintiff, to wit, at Morristown
aforesaid, contrary to the force, form and effect of the said
deed or policy and of the covenant of the said defendants
so made as aforesaid, to wit, at Morristown aforesaid.

Also, for that whereas the said defendants heretofore, to
wit, on the ninth day of March, in the year eighteen hun-
dred and fitty-four, at Newton, to wit, at Morristown, in
the said county of Morris, a certain other deed, poll or
policy of insurance then and there made and executed and
sealed with the seal of the said defendants and signed by
one John H. Hall as president of said Company, and at-
tested by one Whitfield S. Johnson as secretary of said
Company, by the name and description of W. S. Johnson,
Secretary, and delivered the same to said plaintiff; which
said deed, poll or policy of insurance bears date on the
year and day aforesaid, and the said plaintiff cannot now
bring here into court, because the same has: been since the
execution and delivery thereof by said defendants lost and
the same is not now in the possession of said plaintiff, and
cannot be found to be produced.

‘Which said deed, poll, or policy of insurance witnesseth,
that the said The Sussex County Mutual Insurance Com-
pany, in consideration of deposit note No. 2513, for one hun-
dred and eighty dollars to them paid by the insured herein-
after named, to the receipt whereof was thereby acknow-
ledged, did insure Ebenezer B. Woodruff, (the plaintiff,)
against loss or damage by fire to the amount of two thou-
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and dollars on his woolen manufactory and machinery 39 ‘
‘ therein, in Branchville, according to survey No. 2513, on I
file in the office of said company ; and the said defendants

did, in and by said policy of insurance, promise and agree

to make good unto the szid plaintiff, his executors, adminis-

trators and assigns, all such loss or damage not exceeding

in amount the sum insured, as should happen by fire to the

property above specified, during five years, to wit, from the

ninth day of March, one thousand eight hundred and fifty-

four, (at twelve o’clock at noon,) until the ninth day of

March, one thousand eight hundred and fifty-nine, (at

twelve o’clock at noon,) the said loss or damage to be esti- 40

mated according to the true and actual cash value of said

property at the time the same should happen, and to be

paid within sixty days after due notice and proof thereof

made by the insured, in conformity to the conditions an-

nexed to said policy ; provided always, and it was declared

by said policy that the said defendants should not be liable

to make good ary loss or damage by fire which might hap-

W

| pen to take place by means of any invasion, insurrection,
riot or civil commotion, or of any military or usurped
power. 41

And it was thereby further declared, that in case the
plaintiff should have any other insurance against loss by
fire upon the property by said policy insured, not notified
to said defendants, and mentioned in or endorsed upon said
: policy, then the said policy of insurance shall be void and
of no effect.

And if the plaintiff’ should thereafter make other insur-
ance on the same property, and should not with all reason-
able diligence give notice thereof to said defendants, and
have the same endorsed on the said policy of insurance, or
otherwise acknowledged by them in writing, the said policy 42
should cease and be of no effect.

And in case of any other insurance upon the said pro-
perty by said policy insured, whether prior or subsequent
to the date of said policy, the said plaintiff should not, in
case of loss or damage, be entitled to demand or recover
on said policy any greater portion of the loss or damage
sustained than the amount by said policy insured should
bear to the whole amount insured on said property. And
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it was further by said policy declared, to be the true intent
and meaning of the parties thereto, that in case the above
mentioned building should at any time after the making
and during the time said policy should otherwise continue
in force, be appropriated, applied or used to or for the pur-
pose of carrying on or exercising therein, any trade, busi-
ness or vocation denominated hazardous, or specified in the
memorandum of special hazards in the proposal annexed
to said policy, or for the purpose of either keeping or stor-
ing therein any of the articles, goods or merchandise in the
same proposals denominated hazardous, or included in the
memorandum of special rates, except as in said policy
specially provided for. or thereafter agreed by said defend-
ants in writing to be added to or endorsed on said policy,
then, and from thenceforth, so long as the same should be
so appropriated, applied and used, the said policy should
cease and be of no force or effect.

And it was further declared, that the said insurance was
not intended to apply to or cover any books of account,
written securities, deeds or other evidence of title to lands,
nor to bonds, bills, notes or other evidences of debt, nor to
money or bullion, and that the said policy was made and
accepted in reference to the survey above mentioned, and
the conditions annexed to said policy, which were to be
used and resorted to in order to explain the rights and
obligations of the parties to said policy in all cases not
therein otherwise specially provided for and subject to the
by-laws and regulations of the company from time to
time.

And the said plaintiff in fact says, that the proposals and
conditions annexed to said policy of insurance provided
that goods that are not hazardous were to be insured at the
same rates as the buildings in which they are contained,
and were such as are usually kept in dry goods stores, in-
cluding household furniture and linen, cotton in bales, vats
and yarn, coffee, flour and indigo, potash, rice, sugar, teas,
spices, paints ground in oil, and thrashed grain; also boots,
shoes, saddles, harness, leather, hides, millinery, tailoring
stock, ready-made clothes, &ec.

And it was further declared in the conditions and pro-
posal_s annexed to said policy, that the following trades,
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goods. wares and merchandise, were considered hazardous, 47

and were charged from one-half to one per cent. in addi-
tion to the premium named for each class; viz.: Hat manu-
factories, tavern-keepers, grocers, tabacco manufactories,
watchmakers, blacksmith shops, bark sheds; tanneries,
apotbecaries or druggists, and barns and stables detached.

And it was further declared, that flour mills, fulling and

carding. mills; dyers, coopers, printing offices, cabinet-
makers, carpenters’ shops, carriage and wagon makers’
shops, buildingserecting and repairing, foundries, acadamies,
manufactories requiring the use of fire, that were deemed
extra hazardous, were charged from six to ten per cent.

And said plaintiff' in fact says, that said proposals and
conditions annexed to said policy also provided, that
bakeries, breweries, bookbinderies, cotton and woolen manu-
factories, bark mills, eoal houses, &e., might be insured at
special rates of premium ; that gunpowder was not insur-
able unless by special agreement ; and that hay and grain
in barracks, or stacks and wagon houses detached, were
charged two per cent.; barns and stables in villages, and
belonging to taverns, four to six per cent. That neverthe-
less, the Board of Dircetors should have power to judge of
the rate of hazards as they might deem expedient, and that
no more than three thousand dollars should be taken on
any one risk, nor more than two thousand dollars on any
special or extra hazard.

That the said company would be liable for loss on pro-
perty burnt by lightning, but not for any loss or damage by
fire happening by means of an invasion, insurrection, riot
or civil commotion, or of any military or usurped power;
and that books of accounts, written securities, evidences of
debt, title deeds, writings, money or bullion were not
deemed objects of insurance. And that the said company
reserved the right in all cases of loss or damage by fire to
repair or to rebuild; and goods held in trust, or on com-
mission, are to be declared and insured as such, otherwise
the policy would not cover the property ; and jewels, plate,
medals, paintings, statuary, sculptures and curiosities were
not deemed to be included in any policy of insurance unless
specified in the policy ; and that applications for insurance
must be in writing, and specify the construction and ma-
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terials of the building to be insured, by whom occupied,
whether as a private dwelling, or how otherwise, its situa-
tion with respect to contiguous buildings, and their con-
struction and materials, whether any manufactory was car-
ried on within or about it, and in case of goods and mer-
chandise, whether or not they were of the description
denominated hazardous, and if any person insuring any
building or goods should describe the same otherwise than
as they really are, so that the same be insured at less than
the rate of premium specified in the printed proposals of
the company, such insurance to be void and of no effect.

Nevertheless the company should be bound by surveys
made by their surveyors : That policies of insurance made
by this company should not be assignable without the con-
sent of the company expressed by indorsement thereon,
notice of such assignment to be given before any loss shall
have happened.

That all persons insured by this company and sustaining
loss or damage by fire, are forthwith to give notice thereof
to the company, and as soon as possible to deliver in a par-
ticular account of such loss or damage, signed with their
own hands and verified by oath or affirmation. And also,
if required by their books of account and other proper
vouchers, and until such proofs and declarations are pro-
duced, the loss should not be payable. Also if there ap-
peared any fraud or false swearing, the claimant should
forfeit all claim by virtue of this policy.

That notices of all previous insurance upon property in-
sured by this company should be given to them and en-
dorsed on the policy or otherwise acknowledged by the
company in writing, at or before the time of their making
insurance thereon, otherwise the policy made by this com-
pany should be of no effect. And in case of subsequent
insurances on property insured by this company, notices
thereof must also with all reasonable diligence be given to
them, in default whereof such policy should thenceforth
cease and be of no effect.

And in casie of loss this company should be liable for
such rateable: proportion of loss or damage happening to the
insured, as the amount insured by this company should bear
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to the whole amount insured thereon without reference to 55

the dates of the different policies.

That payment of loss should be made in sixty days after
the loss shall have been ascertained and proved. And in
case difference should arise touching any loss or damage, it
might be submitted to the judgment of arbitrators indiffer-
ently chosen, whose award in writing should be binding on
the parties.

That upon any increase of hazard in property insured,
notice must be given to the company or the policy would be
void. That the company should in no case be considered

as bound until the note should be accepted, the amount of 56

fees and deposit paid, and the policy delivered over as by
the condition annexed to said policy of insurance, did
among other things more fully appear. And the said plain-
tiff in fact further says, that the survey No. 2513 referred
to in said policy was made by a surveyor of said company,
and bore date on the ninth day of March, in the year eigh-
teen hundred and fifty-four.

And that said survey stated the application of said plain-
tiff to be for insurance against loss by fire by the Sussex
County Mutual Insurance Company, to wit, on factory and
machinery, of the estimated value of three thousand dollars
to the amount of two thousand dollars.

That the premium was one hundred and eighty dollars,
and the deposit per cent. was nine dollars ; that it was situ.
ated in Branchville in Sussex County, occupied by Richard
A. Ryerson ; built of wood, except the lower story; was in
good repair ; was forty-seven by twenty-six feet ; four stories
high.

The front story was stone, and was used for fulling and
finishing cloth. A stove was used ; the pipe went into the
chimney and was secure. Second story was used for twist-
ing and reeling stocking yarn; a stove was used in this
room. Third story was used for spinning and carding wool,
and a stove in that room ; pipe went into the chimney.
Fourth story was used for weaving, used a stove in this
room also; was one hundred feet from dwelling-house,
fifty feet from wood-house, and within eighty feet from
dye-house. The water ran through the factory and to the
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59 dye-house ; no property insured within one hundred feet ;

used oil for light.

And the said plaintiff in fact further says, that he, the said
plaintiff, heretofore, to wit, on the ninth day of March, in
the year eighteen hundred and fifty-four, and before the
execution and delivery of the said deed poll or policy of
insurance by the said defendants in manner aforesaid, at
Newton, to wit, at Morristown aforesaid, was, and from
thence hitherto, until the: destruction of the said insured
premises by fire, as hereinafter mentioned, continued to be
interested in the said woolen factory and the machinery
therein in said policy of insurance described, and thereby
insured to a large amount, to wit, the amount of two thou-
sand dellars, and had, and continued to have title to the
same, during all the time aforesaid.

And said plaintiff in fact further says, that the said de-
posit note in said policy of insurance mentioned, was here-
tofore, to wit, on the ninth day of March, in the year eigh-
teen hundred and fifty-four, at Morristown aforesaid, and
before the happening of said loss hereinafter mentioned,
duly accepted by said defendants, and the deposit per
cent. of nine dollars, and all fees due and payable on said
insurance paid to said defendants. And the said policy de-
livered over by said defendants to said plaintiff, and that
the said policy of insurance has been since the delivery
thereof accidentally lost by the said plaintiff, and cannot
now be found to be produced here in court.

And said plaintiff in fact further says, that the said
woolen manufactory and the machinery therein, were after-
wards, to wit, on the first day of April, in the year eighteen
hundred and fifty-four, at Branchville aforesaid, to wit, at
Morristown aforesaid, burned down and consumed by fire
which did not happen or take place by means of any inva-
sion, insurrection, riot, or civil commotion, or of any mili-
tary or usurped power, whereby the said plaintiff then and
there sustained damages and loss to a large amount of
money, to wit, to the amount of two thousand dollars, so
insured in the said premises so burned down and consumed,
and that the said premises so insured and deseribed in said
policy of insurance, on the year and day last aforesaid when
50 burned and consumed as aforesaid, to wit, at Moxrris-




17

town aforesaid, were of great value, to wit, of the actual 63

cash value of three thousand dollars and upwards. And said
plaintiff further says that said premises so mentioned and
described in said policy of insurance were not, nor at any
time since, have been insured by any other company, per-
son or persons, or body corporate against loss or damage by
fire.

And said plaintiff further says, that the said building in
said policy of insurance described, has not been at any time
since the making of and during the time said policy con-
tinued in force, appropriated or applied, or used to or for
the purpose of carrying on or exercising therein any trade,
business or vocation denominated hazardous, or specified in
the memorandum of special hazards in the proposals an-
nexed to said policy, or for the purpose of either keeping or
storing therein any of the articles, goods, or merchandise in
the same proposals denominated hazardous or included in
the memorandum of special hazards, except as specially
provided for in said policy of insurance, to wit, at Morris-
town aforesaid.

And said plaintiff in fact says, that said buildings and
machinery in said policy described, from the time of the
making of said policy of insurance until the happening of
the said loss by fire as aforesaid, were and continued to be
used for those uses and purposes, and for carrying on and
exercising therein the business mentioned and specified in
the said survey and policy and for no other business or pur-
pose. And the plaintiff in fact further says, that the de-
fendants, after the destruction of the said building and ma-
chinery in said deed poll or policy of insurance mentioned,
had immediate notice and knowledge of the said destruc-
tion of said insured premises by fire, and that the said
building and machinery were wholly burned up and con-
sumed by fire, and that the actual cash value thereof ex-
ceeded the sum of two thousand dollars, and of the loss
and damage sustained by said plaintiff by reason of the
destruction of said insured premises. And having such
notice and knowledge afterwards, to wit, on the second day
of April, in the year eighteen hundred and fifty-four, at
Morristown aforesaid, waived the delivery to them by said
plaintiff of a particular account of the loss and damage sus-
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67 tained by such plaintiff by reason of such destruction of

said insured premises by fire, signed by the hand of said
plaintiff and verified by oath, and the performance by
the said plaintiff of the provisions in that behalf contained
in the said conditions annexed to said policy of insurance.
And the said plaintiff did afterwards, to wit, on the day
and year last aforesaid, at Morristown aforesaid, deliver to
said defendants an account of the loss and damage sustained
by him by reason of such destruction of said insured pre-
mises, which account was then and there accepted and re-
ceived by the said defendants as a full compliance by said
plaintiff with the provisions in the said conditions annexed
to said policy contained.

And the said plaintiff in fact further says, that after the
destruction of said insured premises by fire in manner afore-
said, and after the expiration of sixty days after said loss
sustained by reason of the destruction of the insured pre-
mises had been ascertained and proved, to wit, on the first
day of July, in the year cighteen hundred and fifty-four, at
Morristown aforesaid, the said plaintiff demanded of the
said defendants payment of the said sum of money, in and
by said policy agreed to be paid to the said plaintiff on the
happening of said loss, to wit, of the said sum of two thou-
sand dollars, and the said defendants then and there had
sufficient stock, funds and money, the property of said de-
fendants, wherewith to make such payment according to
the provisions of said policy, yet the said defendants, then
and there wholly refused to pay the same or any part
thereof, to said plaintiff.

And said plaintiff further says that, although he, the said
plaintiff, hath in all things conformed himself to and ob-
served all and singular, the articles, stipulations, conditions,
matters and things, which on his part were to be observed
and performed according to the form and effect of the said
deed or policy and of the said proposals; yet the said
plaintiff says that the said defendants have not paid or
made good to the said plaintiff the said loss and damage by
him sustained as aforesaid, but the same and every part
thereof are wholly unpaid and unsatisfied to the said plain-
tiff, to wit, at Morristown aforesaid, contrary to the force,
form and effect of the said deed, or policy, and of the co-
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venant of the said defendants, made as aforesaid, to wit, at
Morristown aforesaid. And also the said plaintiff says that
the said defendants, although often requested so to do, to
wit, at Morristown aforesaid, have not kept with the said
plaintiff the covenant aforesaid, but have broken the same,
and to keep the same with the said plaintiff have hitherto
wholly refused and still do refuse, to the damage of said
plaintiff, four thousand dollars, and therefore he brings
suit, &ec.
E. W. WazrpLy,
Atty.

New Jersey, ss.:
Ebenezer. B. Woodruff puts in his place Edward W.

Whelply, his attorney, against the Sussex County Mutual
Insurance Company, in a plea of covenant broken.

The defendants pleaded the following pleas, to wit:

And the said defendants, by David Thompson, their at-
torney, come and defend the wrong and injury, when, &e.
and say, that the said deed, poll or policy of insurance in
the said declaration mentioned, is not the deed of the said
defendants, and of this they put themselves upon the coun-
try, &c. And for a further plea in this behalf the said de-
fendants, by leave of the court here for this purpose first
had and obtained according to the form of the statute in
such case made and provided, say that the said plaintiff
ought not to have or maintain his aforesaid action thereof
against them, because they say that the said woolen factory
and machinery therein in the said declaration mentioned,
and supposed to have been burnt, consumed, lost and de-
stroyed by fire, were not nor were any part thereof, burnt,
consumed, lost or destroyed by fire in manner as the said
plaintiff hath in that behalf alleged, and of this they, the
said defendants, put themselves upon the country, &e.

And for a further plea in this behalf the said defendants
by leave of the court for this purpose first had and obtained
according to the form of the statute in such case made and
provided, say, that the said plaintiff ought not to have or
maintain his aforesaid action thereof against them, because
they say that the said plaintiff did not forthwith give notice
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to the said company, the said defendants, of the loss he had
sustained, as in his declaration mentioned, and that he, the
said plaintiff, did not, as soon after the said loss as was
possible, deliver to the said defendants a particular account
of such loss and damage as the nature of the case would
admit of, signed with his hand and verified by oath or af-
firmation; in manner and form as the said plaintiff hath
above alleged, and of this the said defendants put themselves
upon the country, &e.

And for a further plea in this behalf, the said defendants
by leave of the court, here for this purpose first had and
obtained, according to the form of the statute in such case
made and provided, sav that the said plaintiff ought not to
have or maintain his aforesaid action thereof against them,
because they say that the said plaintiff did not as soon as
possible, after the said loss and damage in his said declara-
tion mentioned, deliver in ag particular an account of such
loss or damage as the nature of the case would admit of in
manner and form as the said plaintiff hath above thereof
alleged. Nevertheless for plea in this behalf, the said de-
fendants say that in the claim made for the said loss and
damage in the said declaration mentioned and set forth,
there appeared to be fraud within the true intent and mean-
ing of the said condition referred to, and annexed to the
said deed, poll or policy of insurance, that is to say fraud
in stating the nature, character and value of the said woolen
manufactory and machinery therein, and in said declaration
supposed to have been burnt, consumed and destroyed by
fire contrary to the said condition referred to, and annexed
to the said deed, poll or policy of insurance, and this the
defendants are ready to verify, wherefore they pray judge-
ment, if the said plaintiff ought to have or maintain his
aforesaid action thereof against them &c. &c. And the said
plaintiff, as to the said several pleas of the said defendants,
by them firstly, secondly, and thirdly above pleaded, and
whereof they have put themselves upon the country, doth
the like.

And the said plaintiff, as to the said plea of the said de-
fendants, by them fourthly above pleaded, says that by
reason of anything in that plea alleged, he ought not to be
barred or precluded from having or maintaining his afore
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said action against the said defendants, because he says 78

that in the claim, in the said declaration mentioned to have
been made and therein set forth, for the said loss and dam-
age in said declaration mentioned, there did not appear to
be fraud within the true intent and meaning of the said
condition referred to, and annexed to the said deed poll or
policy of insurance, or any fraud in stating the nature,
character and value of the said woolen manufactory and
machinery therein stated to have been burnt, consumed and
destroyed by fire, in manner and form as in that plea alleged,
and this the said plaintiff prays may be inquired of, by the
country, and the said defendants doth the like.

At the trial the following bills of exceptions were sealed :

NEW JERSEY SUPREME COURT,

Mogris Crrcurr, Oct. T., 1855.

N
Tre Svssex Muruarn InsvranceE Com-
PANY, (

ads. [

Epexrzer B. WoODRUFF. \

Be it remembered, that at a Circuit held at Morristown,
in and for the county of Morris, on the first Tuesday of
October, in the year of our Lord one thousand eight
hundred and fifty-five, before the honorable Elias B. D.
Ogden, one of the justices of the Supreme Court of judica-
ture of the State of New Jersey, the above named cause
came on to be tried before a jury, duly empanneled and
sworn, to try the said cause, in the presence of the parties
and their respective attorneys, upon the issues made upon
the pleadings in said cause pro wf, the same and there-
upon.

Whitfield S. Johnson; a witness for the plaintiff said:
“I reside in Newton, and am secretary and treasurer of
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81 the Sussex County Mutual Insurance Company ;” and

82

83

84

being shown two papers, one purporting to be a survey of
the property consumed by fire, and the other the premium
note pro ut, the same marked C, and D, hesaid, “ This one
is the survey that was filed in my office ; it is in the hand-
writing of Mr. Everett, who is one of the surveyors of the
company, and was so at the time it was made, and the
other is the premium note I received ; the handwriting is
Mr. Everett’s ; some of the figures are mine ; Mr. Everett
lives about a mile from the premises, and lived there at
the time ; I have heard that the building was burnt, but
never saw the ruins ; the plaintiff in company with Mr.
Whelply called at my office shortly after the loss, and in-
quired about the policy ; our practice is to keep a loose
copy of the policies issued—not a regular record—and put
the copy of the policy, the premium note and the survey
altogether, and file them away according to their numbers ;
I don’t know where these papers were found when asked

for ; in the course of our interview it came out that Dr.

‘Woodruft' had not the policy, and I said I had supposed

the policy had been issued and sent; I do not recollect of

speaking of Mr. Depue, nor of saying who paid the money;

I said I thought it was sent by some person from Branch-

ville ; don’t know whether I had been informed that plain-
tiff had not the policy or not ; think I had heard such a
rumor ; have no recollection as to what was said about its
having been sent by mail or otherwise, if anything ; I sup-
posed the policy had been signed and issued by the com-
pany ; the policy was not sent to Everett ; I have looked

in my office for the policy since I was subpcenaed, but
did not findit; I supposed the policy was issued; my
practice is to send the policy to our agent ; in this case
it wasnot sent to Mr. Everett ; but the premium note was
to be executed in my office ; I was absent from home, and
on my return found the survey and learned that Ryersen
had been there, and wished the policy made out, and said
the plaintiff would be up ; Dr. Woodruff did come and
sign the note, and said Ryerson would come and pay the
premium ; Ryerson came and signed the note, but paid no
money, said he would send it down ; on Friday it came
and I so entered it; I think the premium note was signed
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by plaintiff on Tuesday or Wednesday of the first week of
April court, and on Thursday by Ryerson ; the draft of the
policy is first made and the original policy is then made
from it ; nothing more was to be done by the insured ; I
believe he had complied with all the rules ; I have no par-
ticular reason to doubt that the policy was made out and
issued ; the endorsement on the draft should be the same
as on the policy ; the date April 6th upon the draft is the
time the money was paid ; I used the mark April 6th to
show that that was the time the policy was issued or rather
that the matter was complete and disposed of ; I can’t say
positively there was any policy issued in this case ; I never
delivered it to Dr. Woodruff ; the endorsement on the sur-
vey of the name and number is in Mrs. Johnson’s hand-
writing ; I think the money for premium was handed to me
in person ; the affidavit of plaintiff of the loss was sent in
to the company, April 26th, 1854 ; the fire was on the
21st of April; the affidavit is in the plaintiff’s handwriting
and was made in my office ; I told him the particulars of
what was necessary and he wrote it; if I had seen any
material defect I should have mentioned it; I wrote to the
doctor after the board declined to pay the loss, informing
him of its action ; I have the minutes of the board here.”

Plaintiff here offered and read in evidence the survey
and premium note, and also the affidavit of plaintiff, of the
loss.

Plaintiff also offered in evidence the draft of the policy
which being objected to was overruled.

“T have no reason to doubt that the policy was issued
and sent ; we have a common seal with which we seal the
policy ; the President signs the policies in blank, and then
I issue them whenever the conditions are completed.”

Ebenezer B. Woodruff, the plaintiff, was sworn to prove
the loss of the policy of insurance, and testified as follows:
“I am the plaintiff in this cause; I never received any
policy of insurance on the mill of Ryerson at Branchville ;
I have no such paper in my custody or under my control ;
I have looked over my papers for it.”
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The plaintiff thereupon offered again in evidence the
draft of the policy of Insurance, to which the defendants
by their counsel objected, on the ground that there was not
sufficient proof of search for, and of the loss of the original
policy of insurance, if one was issued to justify the recep-
tion of a copy, but the court held and decided the proof of
such loss was sufficient, and allowed the said draft to be
read in evidence to the jury, to which decision and ruling
of the court the defendants prayed a bill of exceptions, and
that the same might be sealed, and it is sealed accordingly.

E. B. D. OGDEN. [SEAL.]

Joshua Depue, a witness sworn for the plaintiff, said : I
live at Branchville, about one quarter of a mile from Ry-
erson’s mill ; T am somewhat acquainted with the premises;
they were burnt, I think, the last of March or first of
April, 1854 ; I was at court that spring, and I think it was
after court; I saw it while burning; it was somewhat ad-
vanced when I first saw it; it was just in the dusk of the
evening ; I was about a mile off at first; I stayed till it
was burnt down ; can’t say what the building was worth ;
should think, with the machinery, it was probably worth
two thousand dollars; I took some money to Mr. Johnson,
the secretary of the company, for Richard A. Ryerson ; he
gave it to me, but I can’t tell the sum, nor the time I took
it ; it was neatly put up, and he told me to hand it to Mr.
Johnson, and he counted it and said it was all right; I
don’t think any allusion to the policy of insurance was ever
made in my presence; I never got any policy ;.the fire
happened, Ishould think, from two to three wecks after the
money was taken ; I think the machinery was not all burnt
up; I did not think that that saved was of much value;
I am a farmer ; I was inthe mill occasionally, but not very
frequently ; when I first came to the fire, the whole upper
part was pretty much in flames; there were from fifty to
one hundred persons present when I got there; they were
not doing much at the time.

Being oross-cwamined, he said : I have no particular ac-
quaintance with the value of the machinery; I have only
a general idea as to the value of the property ; saw Ryer-




25

®on there moving about briskly ; T don’t know what ma- 93
chinery was in the building at the time; the building was

all burned down except the water wheel ; the water passed
through the second story of the building; the building has
three stories besides the attic.

Whitfield S. Johnson, being recalled by plaintiff, said:
I have no recollection of Mr. Depue’s paying me the mo
ney ; some person from that neighborhood paid it, but do
not recollect who it was.

Somuel A. Everett, a witness for plaintiff, said: I was 94
surveyor for the defendants in 1854, and made the survey
of this mill ; the one showed me is the one I made ; I sup-
posed the building and- machinery were worth over two
thousand dollars; from the opinion of others, I thought
them worth three thousand dollars; I fixed no separate
value on the building and machinery ; I supposed the mill
and machinery could not be replaced for $3000; I heard
of the loss the same evening it occurred ; I was not at the
fire; I think it was the 19th or 20th of April, 1854 ; I did
not give notice to the company. 95

Being cross-examined, the defendants, by their counsel,
asked this question, to wit:

Question. At whose instance did you make the survey
of the mill ?

To which question the plaintiff, by his counsel, objected,
and the said court thereupon declared the said question to
be illegal, and overruled the same, and would not allow it
to be put to the witness; to which decision of the s:id court
the defendants, by their counsel, prayed a bill of excep- 96
tions, and that it might be sealed, and it is sealed accord-

ingly.

E. B. D. OcpEn. [sEAL.]

The witness then said : When I made the survey, I gave
it to Richard A. Ryerson; I did nothing in reference to
the survey at the instance of Dr. Woodruff; can’t say that
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either Ryerson or Dr. Woodruff represented to me the value
of the machinery ; had often been in the mill, and was ac-
quainted with it.

David Thompson, a witness sworn by the plaintiffs, said :
I was one of the directors of the company in 1854 ; I was
appointed on a committee to confer with the plaintiff'; the
committee were James R. Hull, William H. Johnson and
myself; some of us wrote to the plaintiff to inquire as to
his title to the premises ; the affidavits of the loss first dis-
closed to us the fact that the property belonged to Ryer-
son ; plaintiff came up and showed us the agreement, and
I had it for some days; our object was to know what title
he had ; no other party claimed the benefit of the insur-
ance; there was nothing said by us about the policy not
having been issued, or that it was lost; no other ground of
objection mentioned, except that it was a mortgage interest,
that I recollect of.”

Whitfield S. Johnson, being recalled by plaintiffs, said:
The first I heard about the insurance was that Ryerson had
been at my office ; Dr. Woodruff was the first one who
spoke to me personally about it; he may have spoken of it
in Morristown, but if so, I don’t recollect it.

Ldward W. Whelpley, a witness sworn for plaintiff, said:
I went to Newton and Branchville, before this suit was
brought, with Dr. Woodruff, in reference to his loss by the
fire ; I went with him to the office of the company to as-
certain about the policy, and wanted to know where the
policy was, and the premium note, and whether the pre-
mium had been paid, in order to determine what suit to
bring; I told Mr. Johnson we were stockholders, and had
a right to see the papers, and if he did not let us see the
papers, we would get them by law; in the course of the
interview, Mr. Johnson stated to us several times that he
had either sent the policy to Dr. Woodruff by mail or by
private hand, he thought by mail ; the doctor said he had
never received any such policy ; this was after the state-
ment of the loss had been presented to the company ; at the
interview at Mr. Thompson’s, the objections to paying the
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loss were that they did not think they had any right to pay
it, that he held a mortgage as collateral, and ought first to
resort to his other securities, and also that they thought the
building was set on fire ; no objections were made to the
statement of the loss ; I showed them the agreement, and,
at Mr. Thompson’s request, left it with him for a few days;
the suit was brought in its present shape because of Mr.
Johnson’s declaration that the policy was issued.

Being cross-examined, he said: My first interview with
Mr. Johnson was in the summer; it was after we were
satisfied that they were not going to pay; Mr. Johnson did
not express any doubts as to whether the policy had been
issued ; the doubt was whether it was sent by mail or by
private hand ; I have no recollection of his saying he might
have handed it to Mr. Ryerson; I have made no examina
tion to see if any letter sent from Newton at that time had
miscarried.

The assignment of certain mortgages to Dr. Woodruff by
Richard A. Ryerson, dated 18th May, 1852, to which Mxr.
Whelpley was a subscribing witness, having been proved
by him, was then offered and read in evidence on the part
of the plaintiff pro wt¢ the same.

Welliam Space, a witness sworn. for plaintiff, said : «“I
reside in Newton township ; was acquainted with the fac-
tory that was burnt.”

Being shewn the mortgage from Calvin Price to Richard
A. Ryerson, mentioned in the above assignment, he said :
“The factory was situate on the lot described in this mort-

»
gage.

Being cross-examined by defendant, he says: “I don’t
know as I have any interest in this controversy ; I hold an
assignment from Richard A. Ryerson of the claims in Dr.
Woodruft’s hands, after the Doctor is paid ; if there is any-
thing over in the Doctor’s hands, after paying him, it goes
to me; I have given the plaintiff a bond of indemnity to
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secure to him all demands against Ryerson ; I think the
bond was made in March, 1853, before the fire.”

Being shown the bond of indemnity by counsel of plain-
tiff, he said: “This is the bond of indemnity I refer-
red to.”

Whitfield 8. Johnson, being recalled by plaintiff, said :
I think I first heard of the fire on the morning after it oc-
curred; I think James H. Struble informed me of it ; I
suppose the date or memorandum of the time of the fire
made by me the 21st Avril, 1854, is correct; the executive
committee sent up persons to examine as to the loss; I
think My. Beach and Mr. Everett were to make the in-
quiries ; I think the committee was not sent before I saw
Dr. Woodruff'; the issuing of policies is intrusted to a com-
mittee of the Board : in cases of ordinary risk in the coun-
ty, I issue them, but extra risks go before the Board ; this
risk is considered extra hazardous.

Being cross-ewamined, he said: “1I did not know Dr.
=] 9
Woodruff was insuring a mortgage interest, but took it as it
appeared on the paper or survey.”

Witness further said : “TI had perfect confidence in Dr.
‘Woodruff, and from our knowledge of Ryerson, my impres-
sion is the Board®would not have insured Ryerson on that
property ; if I had known that Ryerson was really interest-
ed in the insurance, and the man standing between, I don’t
think I would have issued a policy of insurance to Dr.
Woodraff, without the order of the Board or their com-
mittee.”

Re-examination :—“1 can’t say what the custom was as
to submitting an application for insurance of a mortgage
interest to the Board ; I think there is no special rule about
it, but it would be out of the ordinary course of things, and
I should submit it; I remember but two or three cases of
that kind, and I think they were submitted to the Board.”

Quest. by Cowrt ;—Why was Ryerson’s name put on the
note ?
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Ans. “When Dr. Woodruff called, I understood Ryer- 108

son was to sign the note; I knew the money came from
Ryerson ; Ryerson had a previous insurance on the pro-
perty, which expired about a year before I think ; I have
no recollection of Dr. Woodruff’s saying he wished to in-
sure a mortgage interest ; I would not say he did not; I
can only say, if 1 had so understood it, I think T would
have excepted to it, and suggested a change ; I would not
have insured Ryerson, because I had no confidence in him
his character is such I would be afraid he would burn it
down; I might have insured his dwelling-house, but not a
factory like this, for want of confidence in his integrity,
and on account of his carelessness.”

Being again cross-ewamined, he said : “ Every note is re-
quired to have aname on it as security ; the reason I would
not have insured the mill for Ryerson, is that I feared both
his integrity and carelessness.”

Plaintiff here read in evidence a resolution of the direc-
tors of the Insurance Company, on page 94 of their book of
Minutes, under date of June 24th, 1854, as follows :

LResolved, That hereafter no insurance be made for a
mortgagee on his mortgage interest.

Plaintiff having rested, the defendants by their counsel
moved the said Court that the said plaintiff’ be called, and
that judgment of non suit be rendered against him upon
the grounds—

Lirst.—That plaintiff had failed to prove either the exe-
cution, delivery or loss of the policy of insurance or deed
by him declared upon, and that the evidence thereof offer-
ed by the plaintiff was not sufficient to be submitted to the

jury.

Second.—Because the evidence introduced by the plain-
tiff showed such concealment and misrepresentation by the
plaintiff of his interest in the premises alleged to have
been insured as amounted to a legal fraud, and rendered

109

110




112

113

114

30

111 the policy void in law, if one had been issued and deliver

ed to him.

Third.—Because the plaintiff had failed to prove such
interest in and title to the premises as averred in his de-
claration.

‘Which motion, after argument, the said Court overruled,
and decided that there was sufficient evidence of the execu-
tion and delivery of the policy of insurance and of its loss
to be submitted to the jury ; that plaintiff was not bound
to disclose his special interest in the property on applica-
tion for insurance ; that he had offered sufficient evidence to
go to the jury, of such an insurable interest in the premises,
as was alleged and set forth in his declaration; and that
the evidence did not disclose such misrepresentation by the
plaintiff, of his interest in said premises, as would avoid the
policy of insurance, if one was executed ; to which decision
of the said Court, in all its parts, the defendants by their
counsel excepted, and prayed that their exception might

be sealed, and it is sealed accordingly.
E. B. D. Ocpex.

The defendants, having offered their defence, called as a
witness—

Elias Compton, by whom, he having been duly sworn,
they proposed to prove the conduct and declaration of said
Richard A. Ryerson, in reference to gaid fire and said in-
surance, for the purpose of showing that, if any policy had
been issued by the defendants, the same was rendered null
and void by the fraudulent conduct of said Ryerson; to which
evidence the plaintiff, by his counsel, objected, and the said
Court declared said evidence to be incompetent and illegal,
and overruled the same, upon the ground that no joint in-
terest in such insurance was shown in said Ryerson and
the plaintiff, as to make the conduct and declarations of
said Ryerson competent evidence, and because said Ryer-
son was a competent witness for the defendants ; to which
ruling and decision of the said Court the defendants pray-
ed a bill of exceptions, and that it might be sealed, and it

is sealed accordingly.
E. B. D. OgpEN.
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Ebenezer B. Woodruff, the plaintiff, being called and 115

gworn as a witness, by the defendants, said: I received the
bonds and mortgages, and bond of indemnity mentioned in
the assignment made to me by Richard A. Ryerson; I also
received a bond and mortgage on the Gustin lot of two
hundred and forty acres, worth $600 or $700, for six thou.
sand and seven hundred dollars, which was intended also
to cover the forge property I sold him, but did not; I con-
veyed the forge property to Ryerson, but the deed was
never delivered to him ; I have received of Mr. Depew
payment of one bond and the interest, amounting to
twelve hundred and forty dollars; I think I have also re-
ceived of him the sum of one hundred and eighty dollars,
another year’s interest besides ; I have also received on the
bondg of indemnity a little rising thirty-four hundred dol-
lars, being the amount of the judgment on the bond; I
have not received anything on the bonds of Price; I have
conveyed the forge property to Space or to some one, by
Ryerson’s consent ; I did not receive the proceeds of the
sale; I don’t know as I insisted on having the bond of
Space now shown to me before I gave the deed ; the busi-
ness was done through David Thompson; I don’t recollect
whether I delivered the deed on receiving the bond, ornot;
Ileft the deed with Mr. Thompson ; I left it with him to
carry out the arrangements for which that bond was given ;
I have received no other moneys than those I have men-
tioned, nor any other securities as I know of;; I have Ryer-
son’s notes for $400 or $500; he alone is the maker, and
there is no endorser; one note is dated November 26th,
1858, for $180; the other is dated February 1st, 1854, for
$286 ; I have Ryerson’s order to pay these notes out of the
moneys 1 receive from the securities he assigned me; I
think the order was signed when the last note was given;
this suit was prosecuted at my instance; I was not re-
quested to do so by any one else ; I employed Mr. Space to
assist me in getting witnesses.

Being cross-examined by his own counsel, he said : I took
up the two mortgages held by Wade and Bronson, men-
tioned in Ryerson’s assignment to me, and paid Wade
thirteen hundred and thirty-five dollars and thirty-one
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cents, and for the Bronson mortgage seventeen hundred
and ninety-nine dollars and eighty-six cents ; of the amount
paid Wade, twenty-six dollars were for costs; and of the
amount paid Bronson, seventeen dollars and seventy-six
cents were for costs; I got judgment on the bond of indem-
nity for the amount I had paid for the two mortgages; I
paid two hundred and eighty-six dollars and seventy-five
cents for expenses of the suit on the bond of indemnity, and
whether that is all the expenses or not I do not know; I
never charged for anything but the actval expenses; the
suit was contested all the way through, and I paid counsel
also for arguing the cause; I think I have paid more for
the Wade and Bronson mortgage than I received on the
bond of indemnity; my claim is yet something short of
$4,000 more than I have received; I think it is about
$3,700, without any charge for my own serviees; it is three
thousand six hundred and fifty-three dollars and twenty-
eight cents.

The amount for which Ryerson should have given me
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The letters shown me I received from David Thompson,
in regard to the matter between me and Space, who was
Ryerson’s brother-in-law. The said letters, one dated May
8th, 1854, and the other May 11th, 1854, were offered and
read in evidence on the part of the plaintiff prout the
same.

The counsel for the plaintiff proposed and offered to
examine the plaintiff as a witness generally in the cause,
and to prove by him that he made the application for in-
surance ; to which offer the defendants by their counsel ob-
jected ; but the said Court decided the said evidence to be
competent, and the plaintiff to be a competent witness to
prove the same or any other fact involved in the said issues;
to which decision and ruling of the Court the defendants
by their counsel excepted, and prayed that their exception
might be sealed, and it is sealed accordingly.

E. B. D. OgpeN. [L. 8.]

The witness further said : I made the application for in-
surance to Mr. Johnson, at the depot in Morristown ; I
can’t say how long before it was obtained; I understood
Mzr. Johnson to be the secretary of the company.

Question by counsel for plaintiff: What did you say to
Mr. Johnson on the subject of insuring the mill ¢

To this question the defendants by their counsel objected,
because it was not competent for plaintiff to give his own
declaration in evidence in his own favor, and because if it
was intended thereby to prove an application by plaintiff
for insurance it was incompetent, because by the rules of
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125 the company no verbal application is permitted, and be-

cause plaintiff had already offered in evidence a written
application for insurance, and because also the plalntiff’s
declaration averred that the application was in writing and
on file in the office of the defendants; but the said Court
overruled the objection, and allowed the question to be
answered, and declared the same to be competent and
legal evidence ; to which ruling and decision of the said
Court the defendants excepted, and prayed that their ex-
ception might be sealed, and it is sealed accordingly.

E. B. D. Ogpen. [r. 8.]

Answer : T met Mr. Johnson in a hurry, as I was step-
ping on board of the car, and asked him if T had any more
assessments to pay. “ By the by,” says he, your policy has
run ouf, referring to another policy on other property. I
told him I wished him to renew it; I then told him I
wanted the fulling mill property insured, and he said “T
suppose you want a mortgage interest on that,” and I told
him I did; I did not state anything of the nature or amount
of the mortgage ; the next I heard of it, I received the pre-
mium note from Mr. Johnson to be executed ; I signed the
note here, and enclosed it in a letter to Mr. Johnson, and
wrote to Mr. Ryerson ; that was all the conversation with
Mzr. Johnson ; I was going to New York and he stopped
here ; I went to Branchville a day or two after the fire took
place, and made examination as to the fire; I callea on
Mr. Johnson to see what it was necessary for me to do, and
went from there to Branchville ; he told me I had better
go up and see how the fire happened and the extent of the
loss, and intimated that there was some suspicion about the
fire ; T went and examined the situation of the mill and

1284 found it most all destroyed ; I found one of the men who

had worked in the mill, Mr. Winans; I made my state-
ment and affidavit of the loss from my enquiries there; the
building, when I saw it, was somewhat out of order, but
could not be built for less than $2,000.

Being ewamined by defendants, he said, “I received this
premium note in Morristown ; I signed one or two in New-
ton at the time spoken of by Mr. Johnson ; I think I got a
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policy on the forge at that time which I have surrendered ;
I did so because I was sick of the company, Isold the
property and gave up the policy because I had no further
interest in it; I am not sure I did not go to Branchville
and ask Ryerson if he had the policy ; think I did; I think
I had a letter from Ryerson before that, saying he had at-
tended to this business; it was perhaps two or three
months from the time I received the premium note till I
went to Newton in April ; think the note was signed at the
time I received it ;. in April I asked Mr. Johnson about the
insurance in this case.

Whitficld S. Johnson, recalled by defendants, said: I
went to Virginia, and on my return found that Ryerson had
been there ; I saw Dr. Woodruff as I was going to Virgin-
ia; I had no correspondence with him from that time till
I saw him at Newton Court; I think as I stated before the
premium note was signed in my office on Tuesday the first
day of our April court ; I came home on Saturday evening
previous, and could not have got the note to the Doctor and
back again between that time and the doctor’s coming on
Tuesday ; I recollect sending two other notes to the doctor
before the fire, and he brought them np when he came up
after the fire ; I am a little uncertain, but I think I knew
nothing of the doctor’s having a mortgage on the property
when I met him in Morristown at the depot. Ile owned
the other property.

Being cross-examined he said; Richard A. Ryerson had
an insurance on the property some time before; I don’t
know whether it was assigned to Woodruff or not ; I think
it expired a year before ; think I left home to go to Vir-
ginia in February, stopped in Morristown on my way out ;
think I had not heard of the insurance beforeleaving home;
the date of survey on the 9th of March is accounted for by
the fact that the application is made to the suveyor, and he
brings in the survey.

The defendants offered and read in evidence the bond
given to Dr. Woodruff, the plaintiff, by William Space, in
the penal sum of $6000, dated May 27th, 1854, the execu-
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tion of which had been previously proved pro w¢ the said
bond.

The evidence being closed and the cause argued before
the jury by the counsel, the court charged the jury as fol-
lows: “This is an action of covenant on a policy of insur-
ance. By the theory of mutual insurance, all persons
insured become corporators or partners.  Their capital is
mostly made up of premium notes given by the insured,
and of the cash proportion of the premium. The nature of
a premium note, if I correctly understand it, is that the mak-
er of it pays interest annually on the amount of it, and if a
fire occurs while he continues one of the corporators, a pro
rate assessment is made upon him to meet and discharge
the loss by such fire, and so from time to time until the
principal of the note is exhausted.

A leading feature in such association is, that the corpora-
tors shall exercise their discretion in the selection of persons
whom they will admit to membership, and whose property
they will insure as the character of the person insured may
be of importance, because of the nature of the capital from
which the assessed receive their indemnity.

This action is founded upon a policy of insurance issued
by the -Sussex County  Mutual Insurance Company, to
Ebenezer B. Woodruff, dated March 9th 1854, wherein
they covenant to indemnify the insured for five years
against loss or damage by fire happening to a mill and ma-
chinery at Branchville.

The propositions of the plaintiff are, that on the 6th of
September, 1854, he had an insurable interest in the mill
and machinery at Branchville, of the value of $2000 at
least, which interest continues to the present time.

That the company took the usual premium for such a
risk for insuring him against fire, in the mill and machine-
ry. That they did insure him for $2000; that they issued
a policy to him as evidence of their contract; that on the
21st of April 1854, the mill and machinery were destroyed
by an accidental fire; that he gave notice to the author-
ized agent of the company, as soon as he could, of the loss
and the cause of the fire, as accurately as he could ascertain
the same, and of the value of the property destroyed, and
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that by the law which controls and enforces contracts of 187
that nature, the company are bound to pay him the sum of
two thousand dollars, with interest to be computed from the
27th day of June, A. D. 1854, to the 6th day of November,
1855, that being the first day of the term of the Supreme
Court, to which the postea of this trial will be returned.
The first question, and that which lies at the basis of the
action, is, had the plaintiff an insurable interest in the mill
and machinery ? If he had not, your labors may close on
the ascertainment of that fact—and in connection with that
question does the interest continue in whole or in part to
the present time ? 138
Ryerson had sold to Depew and to Price certain pro-
perty at Branchville. Previously to that sale he had given
two mortgages upon it: one dated April 7Tth, 1846, to
Bronson, to secure the payment of $1500, and interest, on
the 1st of January, 1852 ; the other dated 1st June, 1847,
to Wade, to secure the payment of $1000, on the 1st of
June, 1848. On the 13th of December, 1848, Ryerson sold
to Celvin Price that part of said mortgaged premises on
which the mill was situate for $6,612, or thereabouts. By
the terms of that sale Price was to relieve the whole pro- 139
perty from the burden of the two mortgages then upon it,
and also to protect Mr. Ryerson from liability on his bonds
given for those mortgage debts. As he paid no cash at the
time of the purchase, but in lieu thereof assumed the two
mortgages, the consideration for the property was ar-
ranged by Price giving the personal security of himgelf.
Peter Dunning, Guy Price, and Calvin Roe, in the shape
of a bond, conditioned that he would pay off and discharge
those mortgages when mature, and would keep down the 140
interest on the bonds from 1st April, 1849. This arrange-
ment disposed of $2500 of the purchase money, and for
the balance of $4,112 he gave his own five several bonds.

1 payable April 1st, 1853, for $500.
(13 (13

1 « 1854, « 1000,
i « <« 1855, < 1000.
s « o« 1856, « 1000.
R AL e i

All bearing interest, payable on the 1st of April, an-
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141 nually, and secured the payment of those bonds by a

mortgage upon property which he purchased from Ryerson.
On or about the 15th of January, 1849, Ryerson sold and
conveyed to Mr. Depew the residue of the property which
had been mortgaged to Bronson & Wade, and in settle-
ment thereof took his bonds for the payment of $4000 and
interest, secured by a mortgage on the property conveyed.
Price neglected to discharge those mortgages, and Ryerson
was embarrrassed both with his own personal liabilities,
and his covenant with Depew respecting his portion of the
property. IHe applied to Dr. Woodruff May 18th, 1852,
four and a half months after Bronson’s mortgage became
due, and more than four years after Wade’s was payable.
Their negotiation and agreement was on the 18th of May,
1852. Ryerson then had the five bonds of Price, and the
bond of indemnity for independent portions of the pur-
chase of the mill. The contract embraced a sale of the
forge property for $3500 to be paid for out of the secu-
rities given by Ryerson to Woodruff. Woodruff’s right to
the purchase money was not prejudiced or lost because the
title had not been made by him for the forge property,
There is no pretence in the evidence that before the nego-
tiation for insurance he had annulled the contract by re-
fusing to convey. No proof of any demand upon him to
convey, before the application in behalf of Mr. Space,
made in May, 1854. In that application Mr. Thompson,
the agent of Ryerson & Space, called the forge property a
part of the property of Mr. Ryerson, contracted for by
Mr. Space. Woodruff stood in relation to it when he ap-
plied to the company where he did, when the agreement
was made for its sale and its purchase by Ryerson. That
agreement was then a subsisting one as regards that sale,
and vested in Dr. Woodruff a fixed interest in the bonds
and mortgage given by Mr. Price, and transferred to him
by Ryerson, and an insurable interest in the buildings and
machinery embraced in the mortgage.

‘Was that interest lost or impaired by any of his subse-
quent acts ¢ He paid off the mortgages to Bronson &
‘Wade, and is nearly reimbursed, except the expenses, out
of the bond of indemnity. The purchase money of the
forge property was not paid. His arrangement with Space,
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in May, 1854, after the fire, did not in law discharge M.
Ryerson from his indebtedness for the farm, nor relieve the
securities held by Dr. Woodruff from responding to the
payment. It was only additional security called for by the
plaintiff, and acceded to by Ryerson & Space. He has
conveyed the farm out and out without receiving any of
the money, letting it be applied by Ryerson as he saw fit.
As the case is before us on the documents, and the evidence
connected with them, the plaintiff, by the law of the land,
had an insurable interest in the mortgaged property which
was consumed on the 21st of April, 1854, to the value of
the insurance as claimed, which interest, in the eye of the
law, has not been destroyed or impaired by any of his sub.
sequent acts.

If the plaintiff was insured by the company, did he sus-
tain a loss? The fire took place on the 21st of April, 1854,
and the building and machinery were consumed. Did he
give notice, with a statement of the loss? In answer, I re-
fer to the paper produced in evidence.

The remaining questions are : Did the company issue to
him a policy ¢ If so, was there any fraud, actual or legal,
on the part of Dr. Woodruff, in obtaining the insurance,
which should taint and vitiate the contract, as to issuing
the policy ¢ If you believe, from the weight of the testi-
mony, that Mr. Johnson, the acknowledged and acting
agent of the company, so answered Mr. Whelpley and Dr.
Woodruff, as fairly to lead them to believe that a policy
had been executed and sent out of the office for Dr. Wood-
ruff, such declaration is conclusive against the compary
upon the question of the execution and legal delivery of
the instrument. They cannot on this trial repudiate the
representations of Mr. Johnson, if made as contended for
by the plaintiff.

No intentional fraud is pretended to have been commit-
ted. It is said there was legal or constructive fraud. The
rule of evidence is well established that fraud cannot ordin-
arily be inferred, but it must be proved. In this case, the
transaction between Dr. Woodruff and the company is fair
on its face. The burden of tainting it with vitiating fraud
rested on the defendants.

There is another well settled principle of law. If a
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149 party contributes, by his own negligence or want of proper

caution, in any essential degree to his damage, he cannot
resort to the other party for redress of his injury, because
a jury cannot admeasure or apportion to each the effect of
his own default. The only ground on which the allegation
of fraud is placed, are the withholding of notice that Ryer-
son had any interest in the subject matter of the insurance,
and that the applicant had only a mortgage interest.

As to the first point, there is no proof which in law so
connects Ryerson with the interest insured, as to make it
material that his name should have been mentioned.

As to the second, the interest being only a mortgage in-
terest, such interést was insurable without notice of its
nature. This part of the defence is put on the ground that
the defendants have been prejudiced by the fact that the
disclosure was not made. No such information is required
by the conditions of the policy. No questions of the kind
were asked. If material, were not the defendants in laches
in not guarding that point by propounding the questions ?

Is it a fact that it increased the risk? You are to judge
of that. No difference is made in the printed terms,
whether the interest was in fee or a mortgage interest.

As to the right of subrogation, that would be to the debt
and security of Price, whatever it might be. The insurers
upon that doctrine would succeed to the rights which the
insured may hold for indemnity from other sources. No
prejudice or partiality should operate in the case. Itis a
simple question of right upon the construction and present
eflicacy of a contract, and should be settled on those prinei-
ples which control the intercourse of man and man in their
business relations.

Before the said cause was submitted to the jury by the
Court, and before the jury retired to consider their verdict,
the Court was requested by the defendants to charge the
said jury that if, from the evidence, they believed that
Richard A. Ryerson was either the agent of the plaintiff in
procuring the insurance, or directly interested in the insur-
ance, the plaintiff was bound by the acts and representa-
tions of said Ryerson in reference to the insurance ; but the
said Court refused so to charge, and did charge the jury
that there was no evidence of such agency or interest of
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said Ryerson, and the plaintiff could not be affected by
anything he said or did; to which refusal and charge of
said Court the defendants, by their counsel, excepted and
prayed a bill of exceptions, and that it might be sealed, and
it is sealed accordingly.

E. B. D. Ogoexn, [L. 8.]

The defendants also before said jury retired, asked the
said Court to charge the jury, that if they were satisfied
from the evidence that the representations of the plaintiff,
or of Ryerson as his agent, in effecting the insurance, were
such as fairly to lead the defendants to suppose that the
plaintiff was the owner of the premises insured, and did lead
them so to believe ; such representation, being untrue, was
fraudulent, and avoided the contract of insurance ; but the
said Court refused so to charge and instruct the jury, and
thereupon the said defendants, by their counsel, excepted
to such refusal of the said Judge and prayed a bill of ex-
ceptions, and that the same might be sealed, and it is sealed

accordingly.,
. E. B. D. Ogpen. [1.8.]

The said defendants, by their counsel, also requested the
said Judge, before the said jury retired to consider of their
verdict, to charge said jury that if they believed, from the
evidence in the case, that the plaintiff’ refused to deliver to
said Richard A. Ryerson a deed for the Forge farm until
said Ryerson would give to said Woodruff further and ad-
ditional security for the payment of the purchase money,
then said plaintiff had no lien on the securities assigned to
him by said Ryerson, or on the premises insured for the
said purchase money of said Forge ; which charge and in-
struction the said judge refused upon such request to give
to said jury, and thereupon the said defendants, by their
counsel, excepted to such refusal and prayed a bill of ex-
ceptions, and that the same might be sealed, and it is sealed
accordingly.

E. B. D. OepeN. [L. 8.]

The said defendants, by their counsel, also requested the
said judge, before the said jury retired to consider of their
6
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verdict, to charge and instruct the jury that if they were
satisfied by the evidence that Mr. Space, when he received
the conveyance from Woodruff of the Forge farm, did so
by the consent of Ryerson, and upon the agreement to
stand in Ryerson’s place and assume Ryerson’s liabilities to
Woodruff, and that Woodruff assented to it, Ryerson was
in law discharged from all personal liability upon his con-
tract with Woodruff for said Forge farm; which charge
and instruction the said judge refused upon such request to
give to the said jury, and thereupon the said defendants,
by their counsel, excepted and prayed a bill of exceptions,
and that it might be sealed, and it is sealed accordingly.
E. B. D. O¢pEN. [L. 8.]

The said defendants, by their counsel, also requested the
said judge, before the said jury retired to consider of their
verdict, to charge and instruct the jury that the contract of
insurance in this case, if any were made, being only as
security for a part, to wit, two thousand dollars of an entire
debt of $6,673 90, but not of any specific part thereof, the
defendants upon paying the whole debt would be entitled
to be subrogated to all the rights of the plaintiff in the se-
curities held by him for the payment of said debt, one of
which was the personal obligation or liability of Richard
A. Ryerson; and that if Woodruff had in any way re-
leased or discharged Ryerson from such personal liability,
or any part thereof, he could not recover of the defendants
in this action ; which charge and instruction the said judge
refused upon such request to give to said jury; and there-
upon the said defendants, by their counsel, excepted and
prayed a bill of exceptions, and that it might be sealed, and
it is sealed accordingly.

E. B. D. OgpEN. [L. 8.]

The said defendants also excepted to so much of the
charge to said jury as instructed them that the defendants
were only entitled in case of payment to be subrogated to
the rights of Woodruff in the bond of Calvin Price and the
mortgage on the premises insured, and prayed a bill of ex-
ceptions, and that it might be sealed, and it is sealed

accordingly. .
: E. B. D. OgpEN. [L. 8.]
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The said defendants also excepted, by their counsel, to so
much of the charge to the jury as instructed them that the
plaintiff’s rights in this action were in no way affected or
impaired by his agreement to convey and actual convey-
ance of the Forge farm to William Space, and prayed a
bill of exceptions, and that it might be sealed, and it is
sealed accordingly.

E. B. D. OgpeNn. [L. 8.]

The defendants also, by their counsel, excepted to that
part of said charge to the jury wherein the Court instructed
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them, that as the case was before them on the documents 162

and the evidence connected with them, the plaintiff had by
the law of the land an insurable interest in the mortgaged
property, which was consumed on the 21st April, 1854, to
the amount of the insurance at the time the contract of in-
surance was made, insisting that that was a question of
fact for the consideration of the jury, under instruction
from the Court as to what, in law, constituted an insurable
interest, and prayed a bill of exceptions and that it might

be sealed, and it is sealed accordingly.
E. B. D. O¢pen. [L. 8.]

The defendants, by their counsel, also excepted to so
much of said charge as instructed the jury that as a matter
of law the plaintifi’s insurable interest in said premises had
not been in law destroyed or impaired by any of his acts
subsequent to effecting the insurance, but existed at the
commencement of this action and at the time of the trial,
insisting that that was a question of fact for the considera-
tion of the jury, and prayed a bill of exceptions and that
the same might be sealed, and it is sealed accordingly.

E. B. D. O¢peN. [L. 8.]

The defendants also, by their connsel, excepted to so
much of said charge as instructed the jury that the legal
effect of the written agreement between Ryerson and
Woodruff, was to entitle Woodruff to demand and recover
the purchase money of the forge farm, before tendering to
Ryerson a deed for the property, and prayed a bill of ex-
ceptions, and that it might be sealed, and it is sealed ac-

dingly.
VORLBET E. B. D. Ocpex. [Seal.]
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The said defendants also, by their counsel, exceptled to
so much of said charge to said jury as instructed them that
there was no evidence that Woodruff had annulled, or in
any way impaired his rights under the original contract
between himself and Ryerson, and prayed a bill of excep-
tions, and that it might be sealed, and it is sealed accord-
ingly.

E. B. D. Ogpen. [Seal.]

The said defendants, by their counsel, also excepted to
so much of said charge, as instructed the said jury that the
plaintiff was not bound to state in his application, that he
desired to insure a mortgage interest in said premises, and
prayed a bill of exceptions, and that it might be sealed, and
it is sealed accordingly.

E. B. D. Ocpex, [Seal.]

The said defendants also, by their counsel, excepted to so
much of said charge as instructed the said jury that the
defendants were estopped from denying the issuing of the
policy of insurance, by the declaration of Mr. Johnson, if
the jury believed the evidence of Mr. Whelpley, and pray-
ed a bill of exceptions, and that it might be sealed, and it
is sealed accordingly.

E. B. D. Ocpex. ([Sealed.]

N. J. COURT OF ERRORS AND APPEAILS.
TerM 1856.

Tee, Sussex County Murvan INsur-
ANCE ComMPANY,
Plaintiff in Error,
In Error to the
and Supreme Court.
Epenezer B. 'Woobprurr,
Deft. in Error.

And afterwards, to wit, at the Term of March, in'the




year of our Lord eighteen hundred and fifty-six, of the said 168
Court of Errors and Appeals, before the Judge thereof,
comes the said Sussex County Mutual Insurance Company,

by David Thompson, their attorney, and saith that in the
record and proceedings aforesaid, and also in the matters
received and contained in the said bills of exeptions sealed

on the trial of the said issues joined between the parties
aforesaid, and also in giving the verdict and judgment
aforesaid, there is manifest error in this :

1st. That the said Justice of the Supreme Court, before

whom the said issue was tried, upon the trial of ‘the same 169
before the said jury, and after the plaintiff rested his cause,
refused to nonsuit the plaintiff, although requested so 'to
do by the counsel of the defendants, and decided among
other things that there was sufficient evidence of the exe-
cution and delivery of the policy of insuranee, and of its
loss to be submitted to the jury; that the plaintiff was not
bound to disclose his special ‘interest in the property when
applying for insurance ; that the plaintiff had offered suffi-
cient evidence of such an insurable interest in the property,
as was set forth in his declaration to go to the jury; and
that the evidence did not disclose such misrepresentations
of his interest in the property by the plaintiff, as would ‘in
law avoid the policy of insurance, if one was executed and
delivered. "Whereas the said Justice ought by the'law of
the land to have non suited the plaintiff.

170

2d. And there is error also in this, that the said Justice
before whom the said issue was tried upon the trial thereof,
refused to allow the said defendants to give in evidence
the conduct and declarations of Richard A. Ryerson, in're-
ference to the said fire, for the purpose of showing that, if
any policy of insurance had been issued by the defendants,
it was rendered null and void by the fraudulent conduct of
said Ryerson, in whom the title to said property appeared
to be, and who was proved to have been directly interest-
ed in said insurance, if any had been effected, upon ‘the
ground that said Ryerson was a competent witness 'for'the
defendants, and no such joint interest in such insurance
was 'shown in him as would render his conduct'and decla~
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172 ration competent evidence; whereas, by the law of the

173

174

175

land the defendants were entitled to give in evidence to the
jury the said conduct and declaration of said Ryerson.

3d. And there is error also in this, that the said Justice,
before whom the said cause was tried upon the trial there-
of, against the objection of the counsel of the defendants,
permitted the plaintiff, who had been called and examined
as a witness by the defendants upon the question of his in-
surable interest in said premise, to give evidence generally
in his own behalf, in reference to all matters involved in
said cause, whereas by the law of the land he should have
been confined to those matters as to which he had been
examined by the defendants.

4th. And there is error also in this, that the said Justice,
before whom said cause was tried upon the trial thereof,
against the objection of the counsel of the defendants, al-
lowed the plaintiff to give his own declaration in evidence,
in his own favor. Whereas, by the law of the land the said
declarations were incompetent.

5. And there is error also in this, that the said plaintiff
was allowed on the trial of said cause, against the objec-
tion of the counsel of the defendants, to give in evidence
his own verbal application for insurance, whereas said evi-
dence was incompetent, because, among other things, it ap-
peared in evidence, that the rules of the defendants re-
quired said application to be in writing ; the declaration of
the plaintiff averred the same to be in writing, and the
plaintiff had offered in evidence a paper purporting to be
the application for said insurance.

6. And there is error also in this, that the said Justice,
before whom the said cause was tried on the trial thereof,
refused (although so requested to do by the counsel of the
plaintiff, before the jury retired to consider of their ver-
dict,) to charge and instruct the jury, that if they were satis-
fied from the evidence that the representations of the plain-
tiff, or of Richard A. Ryerson, as his agent, in effecting
the insurance, were such as fairly to lead the defendants to
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suppose that the plaintiff was the owner of the premises 176

insured, and did lead them so to believe—such representa-
tion being untrue, was fraudulent and avoided the con-
tract of insurance, whereas by the law of the land the
said judge was bound so to charge and instruct the said

jury.

7. And there is error in this also, that the said Justice,
before whom the said cause was tried on the trial thereof,
refused (although requested so to do by the counsel of the
defendants, before the jury retired to consider of their ver-
dict,) to charge and instruct the said jury, that if from the
evidence they believed that Richard A. Ryerson was
either the agent of the plaintiff in procuring the insurance,
or directly interested in the insurance, the plaintiff was
bound by the acts and representations of said Ryerson in
reference to the insurance. Whereas by the law of the
land the said judge was bound so to charge and instruct
the jury.

8. And there is error also in this, that on the trial of said
cause, the said justice before whom the same was tried,
charged the jury that there was no evidence that Richard
A. Ryerson was the agent of the plaintiff in effecting the
insurance, or that he had any interest therein, and that the
plaintiff could not be affected by anything he had said or
done. Whereas there was evidence of said agency and
interest which should have been submitted to said jury,
and the question of his agency determined by them.

9. And there, is error also in this, that the said justice,
before whom said cause was tried on the trial thereof, re-
fused (although so requested to do by the counsel of the
defendant before the jury retired to consider of their ver-
dict,) to charge and instruct the said jury, that if they be-
lieved from the evidence that the plaintiff refused to deliver
to said Richard A. Ryerson a deed for the Forge farm,
until said Ryerson would give to said Woodruff further
and additional security for the payment of the purchase
money, than he had agreed to give, then said plaintiff had
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180 no lien on the securities assigned to him. by said Ryerson

181

182

183

or on the premises insured for the said purchase money of

said Forge farm. Whereas by the law of the land the said,

judge was bound so to charge and instruct the said jury.

10. And there is error also in this, that the said Justice,
before whom said cause was tried on the said trial, refused
(although so requested by the counsel of the defendants,
before the jury retired to consider of their verdict,) to
charge and instruct the said jury, that if they believed
from the evidence that William Space, when he received
the conveyance of the Forge farm from the plaintiff, did
8o by the consent of Ryerson, and upon an agreement with
the plaintiff and Ryerson that he would stand in Ryerson’s
place and assume his liabilities to plaintiff, Ryerson was
in law discharged from all personal liability, upon his con-
tract with the plaintiff for the purchase of said Forge farm.
‘Whereas the said justice was by the law of the land bound
so to charge said jury.

11. And there is error also in this, that the said Justice,
before whom said cause was tried on the trial thereof, re-
fused (although so requested by the counsel of the defend-
ants, before the said jury retired to consider of their ver-
diet,) to charge and instruct the said jury, that the contract
of insurance in this case, if any were made, being only
to secure a part of an alleged debt of $6673 90, the de-
fendants upon paying the whole debt would be entitled to
be subrogated to all the rights of the plaintiff in all the
gecurities held by him for the payment of said debt, one of
which was the personal obligation or liability of said
Richard A. Ryerson ; and that if the plaintiff had in any
way discharged said Ryerson from such personal liability,
or any part thereof, he could not recover of the defendants
in said action. Whereas by the law of the land the said
justice was bound so to charge and instruct said jury.

12. And there is error also in this, that the said Justice,
before whom said cause was tried at the trial thereof, not-
withstanding the objection of the defendants, charged the
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jury that the defendants, in case of payment by them, were
only entitled to be subrogated to the rights of the plaintiff
in the bond of Calvin Price, and the mortgage on the pre-
mises insured. Whereas such is not the law of the land.

13. And there is error also in this, that the said Justice,
before whom said cause was tried at the time thereof, not-
withstanding the objection of the defendants at the time,)
charged the said jury that the plaintiff’s arrangement with
Space, in May, 1854, after the fire, did not in law discharge
Mzr. Ryerson from his indebtedness for the farm, nor relieve
the securities held by Woodruff, from responding to the
payment. It was only additional security called for by the
plaintiff, and acceded to by Ryerson & Space. Whereas
the said justice should by the law of the land have in-
structed the said jury what agreement in law would, or
would not, have discharged said Ryerson, and left to the
jury to say from the evidence whether he was so discharged.

14. And there is error in this also, that the said Justice,
before whom said cause was tried on the trial thereof, and
against the objection of the defendants at the time, in-
structed the said jury that as a matter of law the plaintiff’s
rights were not affected or impaired by anything which
had taken place between the plaintiffs, William Space and
Richard A. Ryerson. Whereas, by the law of the land,
the agreement between those parties was such as to release
Ryerson from a part of said alleged debt, and thereby to
destroy the insurable interest of said plaintiff in the pro-
perty insured.

15. And there is error in this also, in that the said jus-
tice, at the time of the trial, and notwithstanding the objec-
tions of the defendants at the time, charged the said jury,
that “as the case was before them on the documents, and
the evidence connected with them, the plaintiff, by the law
of the land, had an insurable interest in the mortgaged
property which was consumed to the value of the insurance
as claimed.” Whereas, by the law of the land, the said
justice should have instructed the said jury what in law
constituted an insurable interest, and left to their deter-
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mination the question whether the plaintiff had such an
insurable interest in the property consumed.

16. And there is error also in this, that the said justice
charged the said jury, notwithstanding the objection of the
defendants, that as a matter of law the plaintiff had an
insurable interest in the mortgaged property to the value
of the insurance. Whereas the question of the amount of
the insurable interest of the plaintiff, if any, should have
been left to the determination of the jury.

17. And there is error algo in this, that the said justice,
before whom said cause was tried, at the trial thereof, and
against the objection of the defendants, charged the jury
that as a matter of law the plaintiff’s insurable interest in
said property had not been destroyed or impaired by any
of the plaintiff’s acts subsequent to effecting the insurance,
but existed at the commencement of the action, and at the
time of the trial. Whereas, by the law of the land, plain-
tiff had no insurable interest, and the question whether he
had or not should have been left to the determination of
the said jury.

18. And there is error in this also, that the said justice,
before whom said cause was tried, at the trial thereof]
notwithstanding the objection of the defendants, charged
the said jury that the legal effect of the written agreement
between Ryerson and Woodruff was to entitle Woodruff to
demand and receive the purchase money for the Forge
farm before tendering to Ryerson a deed for the property.
Whereas such is not the legal construction of said agree-
ment.

19. And there is error also in this, that said justice, be-
fore whom said cause was tried, at the trial thereof, against
the objection of the defendants, charged the said jury that
there was no evidence the plaintiff had annulled or im-
paired in any way his rights under the original contract
with Ryerson. Whereas there was such evidence, which,
by the law of the land, should have been submitted to the
consideration of the jury, and have been passed upon by
them.

. -
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20. And there was error also in this, that the said justice,
before whom said cause was tried, at the time thereof, not-
withstanding the objections of the defendants, charged said
jury that the plaintiff was not bound to state in his applica-
tion for insurance and notify the defendants that he wished
to insure a mortgage or special interest. "Whereas, by the
law of the land, he was bound so to state or notify the de-
fendants thereof.

21. And there is error in this also, that the said justice,
before whom said cause was tried, at the trial thereof, not-
withstanding the objections of the defendants made at the
time, charged the said jury who tried the cause, that if
they believed the evidence of Mr. Whelply, the defend-
ants were estopped by the declaration of Mr. Johnson
from denying the issuing of the policy of insurance.
Whereas such is not the law of the land, and the question
whether such policy was ever issued, should have been
submitted to the determination of the jury under the evi-
dence.

22. And there is error also, in that the said Court re-
jected legal evidence offered by the defendants on said
trial, and would not permit the defendants to show at whose
instance and request the survey on which said insurance
was based was made, and what representations were made
at the time of said application.

23. And there is error also in this, that the judgment
aforesaid, by the record aforesaid, appears to have been
given to the said Ebenezer B. Woodruff against the said The
Sussex County Mutual Insurance Company. Whereas, by
the law of the land, the said judgment ought to have been
given for The Sussex County Mutual Insurance Company
against the said Ebenezer B. Woodruff.

And the said The Sussex County Mutual Insurance Com-
pany prays that the judgment aforesaid, for the errors
aforesaid, and for other errors in the said record and pro-
ceedings being, may be reversed, annulled, and altogether
holden for naught, and that they may be restored to all
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things which they have lost by occasion of such judgment,
&e.
Davip Trompson,
Atty. and of Counsel with Plffs. in Error.

New Jersey, ss. :

The Sussex County Mutual Insurance Company put in
their place David Thompson, their attorney, to prosecute
their writ of error in the Court of Errors, and appeals
against Ebenezer B. Woodruff. ’

AL

Articles of Agreement made this eighteenth day of May,
1852, between Richard A. Ryerson of the county of Sus-
sex and State of New Jersey of the one part, and Ebenezer
B. Woodruff, junr. of Morristown, New Jersey of the other
part, witnesseth, that the said Ryerson hereby agrees. to
buy of said Woodruff a certain property belonging to said
Woodruff, situate near Branchville, in the township. of
Frankford, in the county of Sussex, known as the Forge
property, wherein James Marcel now lives, containing
about eighty-eight acres of land more or less, and to pay
for the same the sum of thirty-five hundred dollars; and
the said Woodruff agrees to give the said Ryerson a good
and sufficent title therefor, and the said Woodruff agrees
with said Ryerson to pay off and discharge first a mort-
gage given by Richard A. Ryerson, dated September 7th
1846, to Frederick Bronson, trustee, &c., for the sum of
one thousand five hundred dollars, payable on the first
January 1852; and also another mortgage given by said
Richard A. Ryerson, dated 1st June 1847, to Serring Wade,
for the sum of one thousand dollars, payable June Ist,
1848, both mortgages being on the same property, situate
in Frankford aforesaid, part whereof was sold by said
Ryerson to Joshua Depeu and part to Calvin Price. And
said Ryerson hereby assigns, transfers, and sets over to said
Woodruff his executors, administrators and assigns, a cer-
tain mortgage made by Joshua Depeu and wife, dated 15th
of January 1849, to secure to said Ryerson the payment of
the sum of four thousand dollars, which mortgage is record-
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ed in Sussex county clerk’s office, on 12th March, 1849
Book Q, page 68, &c., and the bonds therein mentioned,
together with all moneys due, and to grow due thereon,
and the estate thereby mortgaged, and also a certain other
mortgage made by Calvin Price, and wife to Richard A.
Ryerson, dated 18th December, 1848, to secure the payment
of the sum of four thousand one hundred and twelve dol-
lars, recorded March 12th, 1849, in Sussex county clerk’s
office, in Boo ge 67, together with the bondstherein
menti,(e))ﬁtéafiéfz{)%&f)%g Don the Zijirs‘c day of April, 1854, for
the sum of one thousand dollars, together with all moneys
due, and to grow due thereon, and the estate thereby mort-
gaged, and also a certain bond of indemnity made and
executed by Calvin Price, Peter Dennis, and Guy Price
and Charles Roe, to said Ryerson, in the penal sum of
five thousand dollars, conditioned to pay off the said
Bronson mortgage, and I do hereby constitute and appoint
the said Woodruff, his executors and administrators, my
true and lawful attorney, in fact, to pay off the said
mortgages, and to bring suit in my name, and at said
Ryerson’s costs and charges, to enforce the said bond of
indemnity against the obligors therein named ; and for fur-
ther securing the payment of the said purchase money
of said forge property, and said money advanced to pay
off the said Bronson & Wade mortgages, the said Ryerson
agrees to give said Woodruff, before he pays off said Bron-
son & Wade mortgages, a first mortgage and lien on a tract
of land situate in the township of Montague, county of
Sussex, bought of Horatio N. Gustin, containing about two
hundred and forty acres.

And the said Ryerson also agrees to and with said Wood-
ruff, his executors, administrators and assigns, to indem-
nify the said Woodruff, his executors and administrators,
against all costs, charges and expenses, of any kind soever
which he may sustain by reason of negotiating the said
transaction and raising the said money to pay off said mort-
gages, as agent for said Ryerson; and in the prosecution of
the said suits which may be brought in course of execution
of this agreement, the foregoing assignment of mortgages
and securities being for purpose of securing the payment
of the purchase money of Forge property, and the advances
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to be made in pursuance of this agreement, the said Wood-
ruff’ to account for residue to said Ryerson, his executors
and administrators, whenever collected, the said Ryer-
son agrees to pay interest on the said purchase money of
Forge property as soon as he is in possession of the same.
The said Ryerson is to keep the buildings on said mort-
gaged premises insured, or to indemnify said Woodruff, if
he does so, and also to pay the taxes that may be assessed
against’ the property herein mentioned, so far as the said
Woodruff would otherwise be liable to pay the same.
Witness our hands and seals, the day and year first above

written.

Ricmarp A. Ryerson. [L. s.]

E. B. Wooprurr, Jr. [L. 8.]

Sealed and delivered
in the presence of

E. W. Wasrery.

B.

This policy of insurance witnesseth, that “The Sussex
County Mutual Insurance Company,” in consideration of
deposit note No. 2513, for $180 to them paid, by the in-
sured, hereinafter named, the receipt whereof is hereby
acknowledged, do insure Ebenezer B. Woodruff against
loss or damage by fire to the amount of two thousand dol-
lars on his woolen manufactory, and machinery therein, in
Branchville, according to survey No. 2513, on file in this
office.

And the said company do hereby promise and agree to
make good unto the said insured, his executors, adminis-
trators and assigns, all such loss or damage not exceeding
in amount the sum insured, as shall happen by fire, to the
property above specified, during five years, to wit, from
the ninth day of March, one thousand eight hundred and
fifty-four (at 12 o’clock, noon) unto the ninth day of March,
one thousand eight hundred and forty-nine (at 12 o’clock,
noon) the said loss or damage to be estimated according to
the true and actual cash value of the said property at the
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time the same shall happen, and to be paid within sixty 207

days after due notice and proof thereof made by the in-
sured, in conformity to the conditions annexed to this po-
licy. Provided always, and it is hereby declared, that this
corporation shall not be liable to make good any loss or
damage by fire which may happen or take place by means
of any invasion, insurrection, riot or civil commotion, or of
any military or usurped power. And provided further,
that in case the insured shall have already any other insur-
ance against loss by fire on the property hereby insured,
not notified to this corperation, and mentioned in or en-
dorsed upon this policy, then this insurance shall be void
and of no effect. And if the said insured shall hereafter
make any other insurance on the same property, and shall
not, with all reasonable diligence give notice thereof to this
corporation, and have the same endorsed on this instrument,
or otherwise acknowledged by them in writing, this policy
shall cease and be of no further effect. And in case of any
other insurance on the property hereby insured, whether
prior or subsequent to the date of this policy, the insured
shall not, in case of loss or damage be entitled to demand
or recover on this policy any greater portion of the loss or
damage sustained than the amount hereby insured shall bear
to the whole amount insured on the said property. And it
is agreed and declared to be the true intent and meaning of
the parties hereto, that in case the above mentioned build-
ing shall at any time after making and during the time this
policy would otherwise continue in force be appropriated,
applied, or used to or for the purpose of carrying on, or
exercising therein any trade, business or vocation, denomi-
nated hazardous, or specified in the memorandum of spe-
cial hazards, in the proposals annexed to this policy, or for
the purpose of either keeping or storing therein any of the
articles, goods, or merchandise, in the same proposals deno-
minated hazardous, or included in the memorandum of spe-
cial rates, except as herein specially provided for, or here-
after agreed to by this corporation, in writing, to be added
or endorsed upon this policy, then and from thenceforth, so
Lng as the same shall be so appropriated, applied, or used,
these presents shall cease and be of no force or'effect. And
1t is moreover declared, that this insurance is not intended

208

209

210



56

211 to apply to, or cover any books of account, written securi-
ties, deeds, or other evidences of title to lands, nor to bonds, ?
bills, notes, or other evidences of debt, nor to money or
bullion. And that this policy is made and accepted in |
reference to the survey above mentioned ; and the condi- |
tions hereto annexed, which are to be used and resorted to "
in order to explain the rights and obligations of the parties |
hereto in all cases not herein otherwise specially provided i
for and subject to the by-laws and regulations of the com- |
pany, made from time to time. |

212 In witness whereof, The Sussex County Mutual Insurance |
Company have caused these presents to be sealed by their ?’
president, and attested by their secretary, at Newton, this ‘
ninth day of March, in the year of our Lord one thousand
eight hundred and fifty-four.

Jonny Harn, President. [r.s.]
Attested,
W. 8. Jomnson, Secretary.

(Endorsed.) p

No. 2513.
The Sussex County Mutual Insurance Company.

Ebenezer B. Woodruff.

POl A000 P romium o s e v $180 00
Pepasitieies viss i 5 9 00 ;-
Poliey: 1ee. . uvivaids 0 50 J
213 BULVEN .o ste’s Tl ole 0175 J :
Apl. 6th. |
Registered page 250. |
Expires, 9 March, 1839. 4
C. i
|

No. 2513.—Application of E. B. Woodruff, of Morris-
town, in the county of Morris, for insurance against loss
by fire, by the Sussex County Mutual Insurance Company,

to wit :—
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Estimated value. Insurance. Premium.

1. On Dwelling House........ G050
. Household furniture and wearing

appaEclEthereints S UaiiL L L, &,
. Provisions and grain therein ....
Bapngand-sheds K iait oot
. Hay and grain therein..........
TR hotider oo satos i ooy

o

. Grain and farming utensils therein
. On factory and machinery...... $£3,000 $2,000 $180

W T & O B W

Deposit 5 per cent.is $9 00

Note.—The Surveyor is requested to answer the following questions, viz..
(1) Situation, and by whom occupied ? (2) Of what materials built, whether
new or old? (3) Size of buildings and arrangements ¢ (4) Number of
chimneys, fire places and stoves ¢ (5) Are they all secure ? (6) Where are
ashes kept, in wood or stone depositories ? (7) Relative situation as to other
buildings, distance from each, if less than 100 feet, and for what purpose
used ? (8) Is there any other property insured by this company within 100
feet, and to what amount ?

Situated in Branchville, in Sussex county, occupied by
Richard A. Ryerson ; built of wood, except the lower
story ; is in good repair ; 47 x 26 feet ; 4 stories high ; the
first story is stone ; is used for fulling and finishing cloth ;
use a stove ; the pipe goes in the chimney ; is secure.

Second story is used for twisting and reeling stocking
yarn ; use a stove in the room.

Third story is used for spinning and carding wool ; one
stove in this room ; pipe goes in the chimney.

Fourth story is used for weaving; use a stove in this
room also ; is 100 feet from dwelling-house ; 50 feet from
wool-house, and within 80 feet of dye-house; the water
runs through the factory and to the dye-house; no pro-
perty insured within 100 feet ; use oil for lights.

9th March, 1854.

S. A. Everrrr.

85 c.
Survey ——
85 c.
(Endorsed,)
E. B. Wooprurr, Jr,
No. 2513.
8
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No. 2518.
Newton, March 9, 1854.
For value received in Policy, No. 2513, dated the ninth
day of March, 1854, issued by the Sussex County Mutual
Insurance Company, we, or either of us, promise to pay
to the order of the President and Directors of said Com-
pany, or to their successors, the sum of one hundred and
eighty dollars, in such proportions, and at such time or
times, as may be assessed, agreeably to the by-laws of said
corporation.
Ricmarp A. Ryersox.
E. B. Wooprurr.
$180.
(Endorsed,)
No. 25183.
E. B. Wooprugr.

E.

W. 8. Jomxsox, Esq.,
Secretary Sussex Co. Mutual Ins. Co.
From inquiry, I learn the fulling mill of R. A. Ryerson,
at Branchville, which was burned on Friday last, was some-
what out of order. Mr. R. A. Ryerson sent his men to put
it in order, having built a fire to warm the house, found
the chimney to smoke, and thinking it foul, burned it out
with some straw, as I learn about noon. In the afternoon,
about six o’clock, fire was discovered about the chimney,
which continued to burn until the building and machinery
were consumed, excepting the wheel and a small portion
of the machinery which was saved. The wheel is da-
maged some by fire, and by the falling of a portion of the
foundation wall upon it. From what I can learn, the loss
on the machinery will exceed the whole amount insured.
The small portion of machinery saved is of but little value,
not to exceed fifty to seventy-five dollars, and of no value
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whatever to me. The insurance in'your company is the 220
only one I have made on the property.
E. B. WoopruFr.
Sworn and subscribed, this 26th
day of April, 1854, before me, }
Tromas N. McCARTER,
Master in Chancery.

.

SUSSEX COUNTY MUTUAL INSURANCE
COMPANY.

CrassEs or HazarDs AND RATES oF PrEMIUM FOR FIVE Y EARS,
vPoN EACH $100 INsURED.

FIRST CLASS OF HAZARDS : 291
Building of brick and stone covered with tile, slate or metal.

100 ft. from any other building.......... $0 75
75 feet and less than 100............... 0 80
g6 o & O IR TE e
SO % BU. s <o e e ned el o« CARLHO UL
Sy e o P T R T 0 95

8 H T2 adi el L. 100

Less than 3 or adjoining one side......... 1 10

0 55 both sides....... 120

SECOND CLASS OF HAZARDS :

Buildings of brick or stone covered with wood. 999
100 feet or more from other building..... 81 25
15 feet and less than 100............... 130
50 « 2 T0iai05 s diste pliaiive 4th o . 1480
B0 5 £ Bl .o iy ot Aatateists 150
13Xk & 805500 vinisiien o Siosa 1+ Al
8% i b2 v mnivsipisis o ooimyy 170
Less than 3 or adjoining one side........ 1:80

LG £ both sides. . «.cie o 2 00
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223 THIRD CLASS OF HAZARDS :
Buwildings of frame filled in with brick or stone.
100 feet or more from other building..... $2 00
75 feet and less than 100.......... ... 2 10
o0 ¢ & D% E s e 2 20
el = bUL Caaai e e SO RAL
. = SRR e g 260
Seh = i S R ke 2 80
Less than 3 or adjoining one side...e..... 3 00
& % Doth 81de8. s s ves ys. o S: 90

FOURTH CLASS OF HAZARDS :
Buildings constructed entirely of wood.
100 feet or more from other building..... $2 50

{5 deetiand dessthan, 1008 ce 50k S e DIl

BUOE £ R 2 80

S0t L7 DS ST e e a0 (0

224 12« 5 B0 g e 3 25
Spiss 43 1 iee R S R s 3 50

Less than 3 or adjoining one side........ 3 15

“ £ both sides........ 4 00

Nor Hazarpous.—Goods not hazardous are to be insured
at the same rates as the buildings in which they are con-
tained, and are such as are usually kept in dry goods stores,
including household furniture and linen, cotton in bales,
bats and yarn, coffee, flour, indigo, potash, rice, sugar, teas,
spices, paints ground in oil, and threshed grain ; also, boots,

995 shoes, saddles, harness, leather, hides, millinery, tailors’

stock, ready made clothes, &e.

Hazarpovs.—The following trades, goods, wares and
merchandise, are considered hazardous, and are charged
from % to 1 per cent. in addition to the premium above
named for each class :—IHat manufactories, tavern-keepers,
grocers, tobacco manufactories, watchmakers, blacksmith
shops, bark sheds, tanneries, apothecaries, or druggists, and

barns and stables detached.

Extra Hazarps—Are charged from 6 to 10 per cent
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Flour mills, fulling and carding mills, dyers, coopers, print-
ing offices, cabinetmakers, chairmakers, carpenters’ shops,
carriage and wagon makers’ shops, buildings erecting or
repairing, foundries, academies, manufactories requiring the
use of fire-heat.

Seecran. Hazarps.—Bakeries, breweries, book binderies,
cotton and woollen manufactories, bark mills, coal houses,
&c., may be insured at special rates of premium. Gun-
powder is not insurable unless by special agreement. Hay
and grain in barracks or stacks, and wagon-houses detached,
are charged 2 per cent. ; barns and stables in villages, and
belonging to taverns, 4 to 6 per cent. Nevertheless, the
Board of Directors shall have power to judge of the rate of
hazards, as they may deem expedient.

No more than $3,000 taken on any one risk, nor more
than $2,000 on any special or extra hazard.

CONDITIONS OF INSURANCE.

This Company will be liable for losses on property burnt
by lightning, but not for any loss or damage by fire happen-
ing by means of an invasion, insurrection, riot, or civil com-
motion, or of any military or usurped power.

Books of accounts, written securities or evidences of debt,
title deeds, writings, money or bullion, are not deemed ob-
jects of insurance.

This Company reserves the right, in all cases of loss or
damage by tire, to repair or to rebuild.

Goods held in trust or on commission, are to be declared
and insured as such; otherwise the policy will not cover
the property.

Jewels, plate, medals, paintings, statuary, sculptures and
curiosities, are not deemed to be included in any insurance
unless specified in the policy.

Applications for insurance must be in writing, and speci-
fy the construction and materials of the building to be in-
sured, containing the property to be insured ; by whom oc-
cupied ; whether as a private dwelling or how otherwise ;
its situation with respect to contiguous buildings, and their
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280 construction and materials; whether any manufactory is

carried on within or about it; and, in case of goods and
merchandise, whether or not they are of the description de-
nominated hazardous. And if any person insuring any
building or goods, shall describe the same otherwise than as
they really are, so that the same be insured at less than the
rate of premium specified in the printed proposals of the
company, such insurance to be void and of no effect. Never-
theless the company shall be bound by surveys made by
their surveyors.

‘Policies ¢f insurance, made by this company, shall not
be assignable, without the consent of the company, ex-
pressed by endorsement thereon. Notice of such assign-
ment to be given before any loss shall have happened.

All persons insured by this company, and sustaining loss
or damage by fire, are forthwith to give notice thereof to
the company; and as soon after as possible to ‘de-
liver in a particular account of such loss or damage, signed
with their own hands, and verified by oath or affirmation ;
and also, if required by their books of account and other
proper vouchers; and, until such proofs and declarations
are produced, the loss shall not be payable. Also, if there
appear any fraud, or false swearing, the claimant shall for-
feit all claim by virtue of this policy.

Notice of all previous insurance upon property insured
by this company shall be given to them, and endorsed on
the policy, or otherwise acknowledged by the company in
writing, at or before the time of their making insurance
thereon, otherwise the policy made by this company shall
be of no effect. And in case of subsequent insurances on
property insured by this company. notice thereof must also
with all reasonable diligence be given to them ; in default
whereof, such policy shall thenceforth cease and be of no
effect. And in case of loss this company shall be liable for
such rateable proportion of loss or damage happening to the
insured as the amount insured by this company shall bear
to the whole amount insured thereon, without reference to
the dates of the different policies.

Payment of losses shall be made in sixty days after the
loss shall have been ascertained and proved ; and'in case
difference shall arise touching any loss or damage, it may
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be submitted to the judgment of arbitrators, indifferently 234

chosen, whose award in writing shall be binding on the
parties.
Upon any increase of hazard on property insured, notice
must be given to the company—or the policy will be void.
The company is in no case to be considered as bound un-
til the note is accepted, the amount of fees and deposit paid,
and the policy delivered over.

.
Boxp or InxpEMmiry mo Ricep. A. Rymrsox.

Know all men by these presents, that we, Calvin Price,
of Frankford, in the County of Sussex, and Peter Dennis,
Guy Price, and William Roe, of the same place, are held
and firmly bound unto Richard A. Ryerson, also of the
same place, in the sum of five thousand dollars, current
lawful money of the United States of America, to be paid
to the said Richard A. Ryerson, his certain attorney, ex-
cutors, administrators or assigns, to which payment, well
and truly to be made, we do bind ourselves, our and each
of our heirs, executors and administrators, jointly and
severally, firmly by these presents, sealed with our seals,
and dated this thirteenth day of December; A. D. eighteen
hundred and forty-eight. Whereas, the above bounden
Richard A. Ryerson did, on the seventh day of December,
eighteen hundred and forty-six, execute a bond for the sum
of one thousand five hundred dollars, the condition of the
said bond, payable on the first day of January, A. D.
eighteen hundred and fifty-two, to Frederick Bronson, execu-
tor and trustee to Mrs. Jane Bronson ; and also a mortgage
on real estate situate in Frankford, to secure the payment
of the said sum of money, which said mortgage was re-
corded in Sussex County Clerk’s office, in Book P of Mort-
gages, fol. 233, the interest upon which the said Richard
A. Ryerson is to pay up to the first day of April next.

And whereas, also, the said Richard A. Ryerson did, on
the first day of June, A. D. eighteen hundred and. forty-
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237 seven, execute a certain bond, conditioned to pay one thou-

sand dollars, on the first day of June, eighteen hundred and
forty-eight, to Serring Wade; and also a mortgage on the
lands and real estate of the said Ryerson, situate in Frank-
ford, to secure the’payment of the said sum of money, which
said mortgage was duly recorded in the Sussex County
Clerk’s office, in Book P of Mortgages, pages 884-5-6, the
interest of which said bond and mortgage the said Richard
A. Ryerson is to pay up to the first day of April next:

And whereas, also, the said Richard A. Ryerson hath
this day sold and conveyed to the said Calvin Price a part
of the real estate so encumbered by the before recited
mortgages, and hath assumed to pay off and satisfy the said
bonds and mortgages as a part of the consideration money
to be paid for the said lands so sold to him by the said
Richard A. Ryerson:

Now, the condition of this obligation is such, that if the
said Calvin Price and the said Peter Dennis, Guy Price,
and Charles Roe, or either of them, shall and will well and
truly pay off and discharge the said bonds and mortgages,
and all the interest to grow due thereon, to wit, from the
said first day of April next, and fully and entirely indem-
nify the said Richard A. Ryerson, his heirs, executors, ad-
ministrators and assigns, from the payment of the said
bonds and mortgages, or any or either of them, and from
all principal sums of money, and interest thereon, as afore-
said, and from all costs, damages or expenses which he may
be put to for or on account of the said bonds or mortgages,
or either of them, so that the said Bichard A. Ryerson, and
the lands of the said Richard A. Ryerson, so mortgaged as
aforesaid, be fully and entirely freed and discharged from
the said bonds and mortgages, as aforesaid, then the above
obligation to be void, otherwise to be and rerain in full
force and virtue.

Cuarces Price.  [L. 8.]

Perer Denns.  [L.s]
Guy Price. [T s.]
Crarres Rok. (L. 8]

Sealed and delivered in
the presence of

NareanerL Winniams,

. L
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H. 240

to

Ricearp A. Rymrsox axo Wirs, ]L
SERrING W ADE. }

Mortgage dated June 1, 1847, on five tracts of land
situate in Frankford township, in the County of Sussex, to
secure unto the mortgagee the sum of $1000, in one year,
with interest, according to the condition of the bond of said
Ryerson, in the penal sum of $2000.

Recorded in Book P, page 384, &e.

Ricearp A. Ryerson.
to
SerriNG WADE, J

Bond dated July 1, 1847, in penal sum of $2000; con- 241
ditioned to pay $1000, in one year, with interest.

I

Ricmarp A. Ryerson axp Wirg,

to

Freperick Bronsow, Executor and
Trustee, &ec.

Mortgage on four tracts of land in Frankford, in the
County of Sussex, dated September 7, 1846, to secure bond
of same date, in penal sum of $4000, conditioned for the
payment of $1500, on the 1st January, A. D. 1852, with
interest.

Recorded in Book P of Mortgages, page 233, &e.

9




Ricuarp A. Ryerson,
to
Frepericr Bronson, Trustee, &e.

Bond dated 7th September, 1846, in penal sum of $3000;
conditioned to pay $1500 on the 1st January, 1852, with
interest semi-annually.

s =

J.
Carviy Price and Wirg, 1
to r
Ricearp A. RYERSON. J

a
"“{,“/“»

Mortgage dated December 13, 1848, on two tracts of
land in Frankford township, Sussex County, conveyed to
said Price by said Ryerson, by deed bearing same date

948 with the mortgage, to secure $4112, with interest, accord-

made by said Price to said Ryerson.

|

|

ing to the condition of five several bonds or obligations l‘
Recorded in Book Q of Mortgages, page 67, &e. |

Fd
Carviy Pricr, 1
to '
Riomarp A. Ryrrsow. ) ;@;
=

Four bonds executed by said Price to said Ryerson, all
dated December 13th, 1848 :

1. Penal sum of $1000 to secure $500, 1st April, 1853.
2 z 2000 < 1000, «  1855.
3. & 2000 ok 1000, & 1856,
4, ¢ 1224  « 612, 2 tol85%:
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Newton, April 26, 1854.
Doct. E. B. WoobruFF :

Dr. Sir,—The bearer, William Space, is a brother-in-law
of Richard A. Ryerson, of Branchville. Richard is in-
debted to Space, for which he has confessed a judgment to
him for about two thousand dollars. Mr. Space is a man of
property, and responsible for any amount for which he
would be willing to bind himself. Any arrangement which
you should make with him you may depend upon having
carried out strictly.

Respectfully yours,
Davip TrompsoN.

L.

Newton, May 8, 1854.

Dear Sir,—Richard A. Ryerson has sold out his real es-
tate, including the Forge property, to William Space. Mr.
Space informs me that he has agreed to sell the Forge pro-
perty to Jacob N. V. Dimon, for $3500, and requested me
to inquire of you, whether you would release your lien
upon that property upon his guaranteeing that in case you
did not raise the money due to you from Ryerson out of
the other securities now in your hands, he would be re-
sponsible. William Space is the owner of three farms un-
incumbered, and must be worth, at a moderate estimate,
$15,000. He will give you his own bond, and secure it by
a mortgage if you prefer it. Space said that your lien upon
the Forge property was a mortgage from Ryerson, and
requested me to draw a release, but I do not find any such
mortgage on record ; nor can I find any record of a con-
veyance from you to Ryerson in the office.

I write now to inquire whether you will release or con-
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vey to Space or his assignee, upon his securing you for all-

your claims against Ryerson, and if you will, in what shape
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you would prefer that security. Your early reply will
oblige Mr. Space.
Yours, truly,

Davip TroMPSON.
E. B. Woobprurr.

M.

Newton, May 11, 1854.

Dear Sir,—Your letter was rec’d this afternoon. I am
obliged to go from home early in the morning, and shall
be absent several days, and for that reason may not see
Mzr. Space in time to write to you before your departure.
If, therefore, you will make out a deed for the Forge pro-
perty to Jacob N. V. Dimon, of Frankford, or to William
Space, of Newton, and send the same to me, I will take
care that you are fully indemnified by Mr. Space, in
the manner proposed in your letter, before the deed is
delivered.

I called on Mr. Johnson and inquired of him, as you re-
quested. e says that the committee who have that mat-
ter in charge have not yet finished their investigations in
relation to the burning of the fulling mill, and that the
matter is not adjusted. The rule requires the company to
pay within sixty days after the loss is adjusted. He says
that your order in favor of Mr. Whelpley will be a suffi-
cient receipt.

Yours, truly,
Davip Trompsow.
E. B. Wooprurr, Esq.

N.

Newton, July, 5, 1854.
Dear Sir,—Your letter to W. S. Johnson of the 3d inst.
was handed to me by Mr. J. to be answered. The Direc-
tors of the Insurance Company wished their committee to
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obtain from you some more definite information as to your 250

claim on them than is contained in your affidavit. If you
will state in a letter to Mr. Johnson the mortgage under
which you claim' the amount of insurance, and how you
hold it, I think myself it will not be necessary for you to
come to Newton. If you will do this at your earliest con-
venience, I will endeavor to get action of the committee,
and will then apprise you whether you had better come up
here or whether it will not be necessary.
Yours, truly,

Davip TrompsoN:.
E. B. Wooprurr.

o.

Know all men by these presents, that I, William Space,
of Newton, in the County of Sussex and State of New Jer-
sey, am held and bound unto Ebenezer B. Woodruff, of
Morristown,. in the County of Morris and State of New
Jersey, in the sum of six thousand dollars, current lawful
money of New Jersey, to be paid to the said Ebenezer B.
Woodruff, his certain attorney, executors, administrators
and assigns, to which payment, well and truly to be made,
I bind myself, my heirs, executors and administrators,
firmly by these presents. Sealed with my seal, and dated
this twenty-seventh day of May, in the year eighteen hun.
dred and fifty-four.

‘Whereas the above named Ebenezer B. Woodruff has
heretofore agreed to convey to Richard A. Ryerson, of
Frankford, in the County of Sussex, a certain tract of land
and forge thereon, known as the Forge lot, and containing
eighty-seven %% acres of land, situate in Frankford, for the
consideration of thirty-five hundred dollars: And whereas
also the said Ebenezer B. Woodruff has heretofore paid.and
advanced at the request of the said Richard A. Ryerson
large sums of money, exceeding in all two thousand seven
hundred dollars, to secure which advance and purchase
money the said Richard A. Ryerson has assigred to the said
Ebenezer B. Woodruff certain bonds against Joshua Depew,
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and a bond of indemnity given by Charles Roe, Guy Price
and Peter Dennis to the said Richard A. Ryerson: And
whereas the said Ebenezer B. Woodruff has, at the request
of the said Richard A. Ryerson, this day conveyed to the
said William Space the aforesaid Forge lot and tract of
land and premises, by deed bearing date the 13th day of
May, instant, the said William Space being a creditor of
the said Richard A. Ryerson, in consideration of the said
William Space undertaking and agreeing to make up to
the said Ebenezer B. Woodruff for all deficiency which
may arise in the securities heretofore assigned to him by
the said Richard A. Ryerson, towards reimbursing the
said Ebenezer B. Woodruff for all moneys advanced by
him as aforesaid, and the aforesaid sum of thirty-five hun-
dred dollars and interest from the time of said agreement
so due to him for the sale of said Forge lot, and all costs,
charges and expenses to which he may be subjected in and
about the collection of said securities, together with a rea-
sonable compensation for his time and trouble in attending
to the same, as by his agreement with Richard A. Ryerson:

Now, therefore, if it should hereafter happen that the
moneys received by the said Ebenezer Woodruff from the
geveral securities held or received by him of the said
Richard A. Ryerson, on account of the moneys advanced
by him, and the purchase money aforesaid should prove in-
sufficient to satisfy all his just claims as above mentioned
and compensation as aforesaid, then and in that case, if the
said William Space shall well and truly pay such sum of
money as shall be necessary to make up such deficiency to
said Ebenezer B. Woodruff, at the least to the amount of
thirty-five hundred dollars, in case such deficiency shall
amount to that sum, then this obligation to be void, else to
remain in full force and virtue.

Wirriam SpAcE.  [L. 8.]

Sealed and delivered in
the presence of

Davip TroMPSON.
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