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1. APPELIATE DECISIoIE - IA UI,TIIIIA c1)PA @RP. v. T,TIIoN cITf.
la U1t1na Copa Corp. )

)

)

)
of

)

)

Appellant,

v.
Board of Connlssioners
the Clty of Unlon City,

On Appeal

c0$ctuslofrs
AJ{D

ORDER

Respondent. 
\

gaial'."*irgfalarrllf iglh#bBTfi t"63iu1gg"""','
BY TIIE DIRECTOR:

The Eearer has ftled the follorrlng report hereln:

Thls 1s an pppeal flon the actlon of the Board ofComnissioners of the ciiy.of union- cliy (nerelnaiie"-B;;;i
yh*"!: on Fslr'ua1y lt 1976, suspended lp#il.nd's-Fi""i#-'Itetall oonsurnptlon License_ C-59, toi iiiteen Aaisr-affii.

iiiili,iFtiiiili "qiiiisl&lti;*dn'iif i;i, iit; ":"1*i.!s,located at p522 Bergenline Avenue-an'a +rD-: iOii'5ii"5il-tnio"ultyr ln vlolatlon ot nufe 0 oi Stite i,ei,utat:.on rvo. aOl -'

Uoon the fl11ng,of appellantrs appeal, the Dlrectorof -this Dlvislon, stayed-the. fiiositfon ot^trre luspensfon-lyorder dated Febri:ary zO, 19?6;-;"nAini-tirl ;;;";fi;#;;;:itne appeal.

AppelJ_antrs petitlon of appeal contends that theflnding- by. the Board wis. ig"i-""t-til5-i6igir1 of the errrdence ardwas without basis ln fact or in law. rrrS-soiia-a;"i;e";ii;;.contentlons and ave*ed that there vas anprt evraeiii"-"pii-wh1ch1t predlcated lts flndings ana acifJn. -

te 
-Rule . 

o 3r*t#n3Eli3lr3i "*f "i9 *lrl"it?'I#::i"lf suant
afforded the_partles io present-evf6ence and croi!-exari"iwltnesses. rnaddltlon, i transcrlpt -oi- tnJ-pric""aiiiii-iiEror"
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the Board held on Decenber 17. 19?, was adnltted i_nto evldencepursuant to Rule 8 of State neguiaiion lvo. i5. Couniei'to-the parties relied upon the af5resaid transcript upo"-"iricir to
!"u"qll.their respectlve oral argurnents nade lir this Divlsr.on.
An additional wi.tness was ca].led bJr appellant for the solepurpose of ideniifylng the funds founil- upon the bartender
sub sequent to his arrest.

A review of the transcrlpt of the proceedines beforet,he Board reveals that. evldenee agllnst appeif.n{-"a-j'ervJn UyDetective Charl_es Kohrherr, of thE Uni.on bity police
fgnqtlelatr who visited appellantrs premises-on'iune \, 19?,Eo conducr an lnvestigatlon of alleged gambling activlty.' Suchinv.estlgatlon revealed betting parapheinalia 6n the ralt-laradjacent to the cash register.- bthei betting sf:.ps were-founain a garbage can.

The bartenderr- Antonio Hernandez, was aryested and asearch was conducted of 'his person. That iearch revealed thesr:t. 9f $1 ,92? .OO ln cash. H-e was thereupon cnargea wiirr- -
ganbling. The garnbling s11ps were accepted into'evidence.

At the hearing in thls Dirrision, one vj_tness wasprodueed !f tf:e appellant; he was Fe1ir G5nzales, a principatofficer o1,' the corporate llcensee. He testlfied'that he wlsat none at the tine of _the police r€.d but, on the day before,he had provi-ded Hernandez witrr $t ,7g5.oa 16r tire-!urt6";-;i
p3{iqc the Montego conrpany the baiance due for soie 'reirteeratlon.
rne declared purpose of lntroducing such testinony was to-
?":r"?*: *1y^inference that the firnds uncovered fiorn Hernandez,r..e._lne _v1 t9?'1 .Ao, were ln any way to be used for or \rere rne
resu_LE 01' ganbling activity.

Tl ]elgtfry oral argurnent, appellantrs counselcontenoed rnar tne nere p-resence of gambllng sllps found inthe.premlses v'lt hout further evldenc6 as to"thei'r """. 
-"o"jo

be insufflclent to sustain the charge agalnst t[e "pp6fi"n[.Aqpeltant rnalntalns that noney ana iri,pSlaentiiieo-5.-iniit
:{.F:TP}l"F-?"t1ylll must retlte to spbclflcafly-proven-!"ruhngacrr_v:"ry, e9, .3s there vas none proven in thls n-tter, thecnarge nust fail.

Such contention is groundless. The resoluti.on adoptedby the Board recites the char[e which lnvolves the conducc oia lottery. Hol,Iever, the Resolution continues to outline -the
prool's upon uhich r,hc charge was based, and such proofs are
+mpJ-e to support a charge based upon Rule 6 of Stite RegulatlonNo. 20. Su-ch rul- e continues t'...ior shal1 any licensee"possess...or allow. ..any such ticketr..upo1r the licensed premlsis....tt

Ln order to Beet the. burden required by RuJ.e 6 of
9-t"!u Regulation No. 1!, appeilini-niisi-drrow nanifeJt-erroieuaLe Itegrl-LarLon i\o.. 1), apFel-Lant nust show nanifest error,that the action of the resp-ondent was clearly agalnst the -'
]gelc_ana effect of the nrbsented facts.

fn order to

ruE,ru i1ttu. er r ec L or rne presented i.4l N.J.^Super 277-(App. Div. t95?);
l,aouor DIoreS ASs'n. v. Holloken. 1_?. 1.,,Lvons .t arns Tavern v. Nevalh , j5 N.J .
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!ir" 6ropfoyee -violate s- the e5n$clt ^lnstructlons of 
. 
ttre

Further, the appeliant offered no explanation-whatever
respectlng the prirsence 6i tfre ganrbllng slips dlscovered,on the
couirter anO in ihe refuse palls. The failure to call witnesses
leads to an adverse lnferehce, narnely I that if \',ltnesses
prJJunanfy avallable, were noi. called-to testlfyr they couJ'd
iiot truth?u11y deny the allegatlons contalned herein and thelr
testfunony, lf- gtveir, would have been unfavorable to thp

fif i:ikl' ;' fffl4*rmft,3r.l' l; fi:$:"iosy?, ;iff: 
) i ej'uel"Ls'

Appellgnt contended, both_before the Board-and at theAp lJg-l-J-4Ir u svlr v srruE \.. t
tn 'tirrs Division, thafhearlng fn lhrj Dlvj-si.onr that appellant had no knowledge-of

th;-;iip; dlscovered 1n ftre Prenises. .Howeverr-lt i: y911--^th;-;iiD; dlscovered tn ftre prenises. Eowever, it is well
establi;hed that a licensee is responslble for the rnl. sconduct
of perions e!.ployed on llcensed pr6mises and ls fu11y accountable
i6"'irtui"-"cli"rfv-au"lns such eirploynent. rn re Olvrnplg'=rnc.'i6"'irtui"-uc[i"rfi . au"lng such efolovnent. - In- le= o.Ig4Et*r=rnc ' r[g-N.i. Suter 299- (lpp' .D1v.-1958)i I4 Ie schpeidgrl.l2 I:J'^^

durlne such enploynent. fn re urvmD:-c. ,.'r
lpp. Dlo. 1958); in re Schirefaer' 12 N.J.
.- i951): Rule 33 of state Regulatlon No.slio"" t-t*f-tlpp.'or.i.'i95ll; nuie 33 ;?-Slate Regulatlon No. 20.

Furthermore, the responsibillty of lfe.licensee does
not deoend uDon hls p6rsonal kirovledge or partlclpatlon. In
fact, it has^been heid.that a_l-lcensee,1s 19t 1"li"Y9q :19T_

PAGE 3.

even 1f
e exDllclt lnstructlons of the
, 1l+-N.J. ggpe-r J? ({w. Drv.^t 1:""o'

1).
Fron ny evaluatlon of the testilnonyr- I an satlsflecl

that the Board could reasonably have reached the concluslon
t-hat it did. after assesslna the credlble evldence presentethat it didr after assessing eredlble evldence presented.

have cone to thelr deterninatlon based n the evldence
ore sent ed . find

Tfre uftfnat,S test in these natters is one of reasonableness on
tfre piri of the Board. 0r, to put lt another i'ray, coul-d-the
nenbbrs of the Board, as reasonabLe nenr act118 reasonaDlyt

. 
My exa:ninatlon of the facts and- the app11cabl.e-1av

senerates nb doubt in ny nind that this charge was establlshed
6rr "-fair 

preponderance- of the credlble evldence. f have also
cirnJfaereO'th'e other natters alleged 1n appellantrs petitlon
of Appeal and flnd then devoid of nerlt.

Thereforer I conclude that the app-ellent has failed
to sustain the burd6n of estabLishlng that the Boardrs actlon
ris-er"oneous and should be reversed] as required by Rule 6 of
State Regul.atlon No. 'lf.

It is. accordinely. reconnended that an order be
entered affirniig the Boaidl 3 actlon, disnlssing the appealt
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and fixlng the effective dates for the suspension of lleense
lmposed by the Board and stayed by order of the Dlrector.

Conelusions and Order

Wrltten Exceptions to the Eearerr s report were filed
pursuant to Ru3-e 1l+ of State Regulatlon No. 15.-

IlavLng carefully consldered the entlre natter hereln,
including the transcript of the testinony, the exhiblts and the
Hearerr s report together, and the Exceptl6ns flled thereto vhichI find have elther been consldered and correctly resolved 1n the
Hearerrs report, or are lacking in nerlt, I concur 1n the findings
and reconrnendatlons of the Hearer, and adopt then as ny
conclusions herel-n.

AccordingJ.y, it ls, on thls 12th day of l{ay 1)16,

- ORDERSD that the action of respondent, Board ofConmissloners of the City of gnlen Clty 6e ana the sarne is hereby
affirned, and the appeal herein be and the sane ls hereby
disnissed; and lt Ls further

ORDEBED that the order of February 20, 1976, staying
the suspension inposed by the Board pendlng the ' deternlnatlon
9f lJds appeal be and the sane is hereby vacated; and lt ls
further

ORDERID that PLenary Retail Consunption License C-J!,
i s sued-,by the -Board of Conmlssioners of the City of Union Clty'
to-La Ultlna Copa Corp. for prenlses ZjZZ Bet genline Avenue and
419 - 26th Stre.et, Unlon City, be and the sane is hereby suspendedfor fifteen.(15) days connencing at 3:00 a.n. on Wednesday,
14qy.26, 1976 artd ternlnating at l:00 a.n. on ?hursdayr June 10,
1976.

Joseph H. Lerner
Aeting Dlrector
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2. APPEIIATE DECISIOIIS - WILUAM J. ITARE EMERPRISES, I!T.

PAGE 5.

v. tIl{DEtillbLD, ET AL.

Wil1ia:r J. Hare Srterorises.
Inc. t/a Llnden liquoi st,ore
and Llnden lounge,

Appellantsg

Vr

MayoT and Borough Council of
the ]jorough of Lindenuold, and
Joseph V. Montagno,

Respondents. 
r

froiaEt-alio6nEnl Es[slr-t] 5a?ia Novack, Esq., Attorneys for
Aooellant

Robert L. Messlck, Esq., Attorney fbrRespondent, LlndenwoLd
Mahoney, Macllvralth & Crovo, Esqs.r by Jarres E. Crovo, Esq.,

Attorneys for Respondent, Mont agno
BY TIIE DIRSCTOR:

The Hearer has fl1ed the follow'ing report herelnr

Hearerr s Reoort

Appe].]-ant challenges the action of the respondent
Mayor and Borough Council of the Borough cf LindenwoLd (herelnafter
Corrncil) vhlch, by resoJ-utlon dated Deeernber 22, 1y7, granted
a plenary retail dlstrlbutlon llcense to the respondent, Joseph
V.- Montagno, for the current llcensing period, f6r prenises
situated at Oak Avenue and Wblte Horse Plker Llndenwold. Appellant
contends that such actlon was lnvalid, baslng 1ts allegatlon
upon both the factual and lega1 clrcuastances under vhictr the
saj-d applicatj.on for the llcense uas granted.

At the dg novo hearlng on appeal in thts Dlvlsion,
the parties relied soJ.ely upon docr:rnentary evldence and legaL
argunent. No oral testfunony vas offered or presented.

I flnd the following facts, whlch are substantlally
uncontroverted and not 1n genulne dlspute, to be as follows:

N.J.S.A. ll:1-12.11+ provldes that anong other thlngs,
no nev plenary retail dlstrlbutlon license sha11 be issued in
a munlclpal-lty ttunless and uhtl1 the nwobe r of such licenses

0n Appeal

C0i\TCIUSIONS
AND

ORDEN

exlsting in_the nuirlclpaLlty ln fer.rer than one for each /r!00of 1ts populatlon as shovn by the last then preceedlng ceisus."
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Tne i979 ilDecennlal Federal Census" establlshed the populatlon
of the Borough of Llndenwold at 1211)).

_Durlng the surnner of 1973, the Bureau of the Census,
Social and Econonlcs Statistics Adrtl $,ratlon, Unlted States
Departrnent of Conmerce, conducted a special census for llndenwold.
at its request, and deterrnined that the population of the Borough'
as of August ?3, 1973 uas 16r26j. A certlfled copy of the offlatal
cen-s-us vas duly fll"ed lrith the Secretary of State of New Jersey
on Novernber 2, 1973 and v,as officially received by Robert M.
Falcey, Assistant Secretary of State i{ho offlcially certlfled.
that flgure to be the population of the Borough of Llndenwold.
These do cunent s were adnittecl into evLdence.

Prlor to Decenber Az, 197, one plenary retal1
distributlon llcense_had bee! lssued by the Councll. Howeverr
on the basis of the Speclal Census Report, vhlch now entltled-
this nuniclpality to issue two such licen6es, the Councll adopted
an ordinance repeallng the exlstlng ordinance llniting the
ngmber. of 11quo-r licenses. The language of the ordinance provlded
that 1t shaLl 'becone effective inmediately upon passage and
pubJ.ication ald according to lav." That sane day lt adopted a
resolution apprcvlng the appllcatlon of Montagno for a- plena:'5rretail dlstrlbutlon llcense for the premlses situated at-
Oak Avenue and Whlte Horse P1ke, Lintlenwold.

I shal1 now conslder the substantlve 1ega1 issues
ralsed by the appellant at the hearlng herein.

J..

Appellant contends that the leglslative lntent wlth
respect to the subject statute was that the words trfederal
census sha1I nean a decennlal census andIt argues that trthe lntentlon of the l-artr
sha11 be frozen for a ten year perlod in
Federal Decennla]" Census. rr -

ean exclusively a trdecennial censusrr.
s rrcensusrr as federal censusrt as itN.J.S.A. 33:1-1 2.11+ deflnes rtcensusrt as itfederal- census as j.t

relates to llquor llcense quotas. It does not use the ternndecennie-Lrr._ tpy lnplicatlon, therefore, a I special censust
done by the Federal Bureau of-the Census'could- reasonably
be ernployed. rl

The Dlrector, horrever, reversed the actlon of the
respondent ln that rnatter ln grantlng the sald license, because
there was no proof that the speclal census was "pronullated

not a special census'r.
was that the llcense
accordance wlth the

Thls natter was recently resolved by the Director
r

etin
BulLetln 2O8J, Iten 2. In the first Concli:sions and 0rder(Bu]-letin 20kJ, ftern 3), the Director held that the words
rrf ederal census It dld not nean exclusivel-y a trdecennial cen

p]-l- rlrc4 nuJ,-[et].n zu+J, Lten J and (upon ren
etln 2085. Iten 2. In the first Concli:sions

1nen 3 and
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through the office of the Secretary of State't. -It appeared that
"fnqulry by thls Division to the office of the Secretary of
Stafe rLvelLed no lnformatlon pertlnent to the speclal census
conducted on behalf of the respondent.rl

An aooeal was taken fron the Di.rectort s deterrnLnatlon
to the Appellat'e Dlvlsion of the Superlor Court. Prlor to the
oral arsifient on the appeaL. it became apparen! that the
Concluslons and Order ir? tn6 Dlrector of thls Dlvlslon were
based upon erloneous lnfornatlon obtalnecl by !h9 Dlvlslon.
fron thi offlee of the Secretary of State, vhlch office dlscl-alded
knovl-edge of the f11lng wlth 1t- of a certiflcate lssued by the
United States Bureau of Census relative to a speclal populatlon
census conducted by lt 1n the Townshlp.

The Deputy Attorney General assigned to. represent
tlre Director in the- natter ascertalned that a certiflcatlon
of the result of the ttspeclaL censusr hadr 1n fact, been
recelved in the offlce of tyre Secretary of Stater and the
results of such census had been prornulgated by vay of a
certificatlon of the Acting Secretary of State that,-the prlor
certlflcatlon of populatlon of the Tormshlp by.the-91tt"a states
Bureau of census had been properly "f11ed !n hls office;
vhereupon the rnatter was renanded to this l)ivi sion to.pernit
the lntroduction of such evldence.tr Slnce thq deterninatton
:.n tire Conclusions and Order (au11ettn 20\1, Iten 3) was
rrbased pr1narl1y upon the lnacurrate lnfornatlon gleened fron
the office of the Secretary of State that there vras no publlc
record of the results of the t specLal- censusr tr, the Dlrector
vacated h1s prior order. and affirned the actloh of the
respondent (ilu11et:.n 2O8r, Iten 2).

In the latter deternlnation, the Director reaffi-rned
hls position 1n the prior Concluslons'and Order tlatr slnce
1fre iegfstature cllit hot emp1oy the denonrlnatlon ttdeeennlal census"
ln coniectlon wlth the A1c6ho11e Beverage lawr the 'rFederal
Special Censustr coul-d be used, provlded such flgures nere
properly pronulgated

In the natter sub iudice that infirrnity,-does,not exlst.
The rrspecial censust' ffgures as certlfied Py t-ne United States
Bureau of the Census wal duly filed v'ith the Secretalr of State
and does constitute a val-ld bensus for the purpose of
deterrnining the nunber of licenses that nay be 1aw'fu11y lssued.
Therefore, -thls contentlon Ls w:Lthout nerlt.

.II .

Appellant (ioinea by the Council ln this.-argunent
in a Separaib Defense-in 1ts Answer), next argues that-the award
to Montigno uas lnval-ld for the foil-6wlng reaio!: -0! Decernber 8t
1g?r, thi CounclL had, ln effect, an ordinance llrnlting the
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139 N.J.
@.&&

number of plenary retall dlstributton llcenses to one. 0n that
date, 1t introdgced the ordlnance No. )1?, t]ne puqpose of nhieh
was to repeal the exlsting ordlnance llnltlng the nunber of
llcenses to one.

At tbe hearlng on Decenber 22, 1975, the sald ordlnance
was adopted, wlth the provlslon that lt' shel.I b€cone effectlve
'lnnedlately upon pesseg€ end publlcatlon and accordtng to 1a$n.Therefore, lt apptoved the appllcatlon of Montagno and granted
the license to hin later that sane nlght.

Appellant argues that this ordinance could not 1egal1y
take effect unt11 it was properly presented to the Mayo r for
his. slgnature-and properly an! lqwfu11y publisheit. Therefore,
a! !1.9 tine of-the grantlng of the said l1cense, the Councll '
stil1 had in effect the ordlnance llmitlng the nurrber ofdistribution U.censes to one and, thus, the acti.on of the CounclL
was i.nvalid.

BULLSTIN 2235

The
the tine

governs.rr
r 9 N.J.

I flnd this contentton laclcing in nerit.
princlpJ-e ls we1-J- settled that rthe lav 1n effect at
of the d5.sposition of a cause by an appe3.late court

97 L.Ed.

- (,r v. 1967).

It 1s not the status of the 1ar,r prevaillng at thetine of fl-ling of applications for a license or pernit that
controls, but the status of the 1aw prevall:.ng -at the tirne the
lgencyrs'decision is rendered. Ponbb et aIs i._Jalalf,a and
C[icten Barn. fnc.. Bulletin t!t+ -ffit,":l+1"&*l-r[]r,ffiffi '"ilii"Elil3il1l I i5i'*l.i.iT?H-

up. Ct. 1947)i,Julg> v. logan, Bulletln 1179, Iten 11 l4lngrs
inese Restaurqnt=ffrc. v. Teaneek, Bulletin i279, Iten-?;!4.g..-.i*!g.s,

, 12 N.J. Super 20, p. 25 (App. Div.

-r.b 

svt t.1951). Thus, the law becarne va1ld after th-e grant 6i tUe
appllcatlon for the sald lLcense, and thereby valldated the
1951) .

grant, and elininated the inpedlnent.
Since f flnd that the grant as of the tlre of this

appeal has been vaLldated and ls consldered to have been rnade
under a valid ordlnance. I re^lect the allepation of both thereJect the allegatlon of both the

and flnd thls alleeatlon to be r,ri.and flnd thls allegatlon to be r,rj.thout?ppeuart and the Counci]-,
legaI substance.

rII.
In 1ts Petltlon of Appeal, the appel_lant nalntalnsthat the subject llcense is "wbi-Eh iubstanlially nore than

the annual reneval feetr, and that it shouLd have- been rtlssued
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to a quallfled purchaser who would bld tbe hlghest sun therefor
at a pub11c auctlon.rr

There ls no statutory or precedentlal- authorlty for
thls contention. In any event- 1t ls cleart arld f so flndt
that the Councll acted within 1ts lawful authorlty ln
approvlng the sald aPPllcatlon.

I have evaluated the other eatters ralsed 1n the
: Petltion of Appeal and flnd that they are devold of nerlt.

Therefore. I conclude that appellant has fa11ed to1 neet 1ts burden of ihoslng that the actlon of tbe CounciL was
erroneous and should be reversed, as tequired by Rule 6 of State
Regulatton No. 15.

It 1s. accordinglv. recorunended that the actlon of
the resnondent 6or.rnc11 be-aifirmed and the appeal hereln be
dlsnlssed.

Conclusions and Order

No Exceptions to the Eearerrs report were.fLJ-e{ wlth the
Actlng Dlrector pirrsuant to Rule 1l+ of, State Regulatlon Not 15.

Eavlng carefully consldered the entlre record berelnt
lncluding the tianscript ot tfre testlnonyr the exhlbitsr dld
the Hear6rts reportr I- eoncur 1n the flndings and- r"e connendatLons
ln the sald reportr-anCt aalopt then as ry concluslons hereln.

Accordlngly, lt ls, on thls 11th day ot May 1975,

OntEnED that the actlon of the respondent Mayor a^nd
Borough Councll of the Borougtt of L,indenwold be and the sa.ne 1s
hereby af,flrneilr and the appeal- hereln be and the sane Ls
hereby dlsnlssed.

Joseph H. Lerner
Actlng Director
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3. APPELIATE DECISIOTs - I.TIAAPH EMERPRISES, INC. V.

#3998 )
Mlraph Enterprlses, Inc. )t/a The Cabaret, 

)
)Appellant, \Iv.)

Board of Alcoholic Beveraqe )
Control of the Clty of - )Paterson, 

i
Respondent. :

=.=_=-_-=-=--_---_tPh11ip Tanis, Esq.r by Mlchael A.
for Appel1ant

Joseph A. La Cava, Esq., by Ralph
Attorneys for Respondent

BY TIIE DlffECIOR:

BUIJ,ETIN 2235

PATERSON.

0n Appeal.

c0$clusr0l{Ei
AND

ORDER

Sternick, Esq., Attorneys

L. De Luccla, Jr., Esq.,

?he llearer has fileil the following report hereln:
Hearerl s Report

The Munlcipal Board of Alcohollc Beverage ControL
of the Clty of Paterson (Board) preferred charges-against
app el1ant as fol-lo\,ts :

ff1 . 0n Wednesday, September 10, 1)lj, and
dlvers dates prlor thereto, you enployed
and had connected wlth you 1n a buslness
capaclty, one Augustus Felisbret, a
person vho had been convicted on January
1J7 1975r of a crime involving moral
turpltude, vlz., the dlstribution ancl
possesslon with lntent to distrlbute a
controlled dangerous substance; 1n
vlolatlon of Rule 1 of Stat'e Regulation
No. 13.

2. On Wednesday, September 10, 1975, and
dlvers dates prior thereto, you enpl"oyed
and had connected with you in a business
capaclty, one Ann Mitchell, a person who
had been convlcted on Deceuber 2Bt 1971 ,of a crfune i.nvoJ-vlng moral turpitude,
viz., prostitutlon; ln violation of RuLe
1 of State Regulation No. 13.
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3. on MondaJrr. Septenber 1r, 19?5r_ at approx-- lnately i:lr8 A.M., you illowedr pernitted
and suifered vour place of buslness to
becone a nulsince in that you allowed t
pernltteil and suffered a brawl-' 1ct,9f
violence or other dlsturbance and other-
v"lse conducted your llcensed pJ'ace of
buslnesg ln e, nanner offsntlvt to oonDon
decsnev and Dubllc noralsl ln vlolatlon
of Ru1-e 5 of- State ReguLatlon No. 20."

Follor"ring a plea of non guLL r the Board, by resolutlon
adopted on oc[ouer-8, i97r, suspenae{ ipPgllallts plenary retail
coniwrlptlon ]-lcense for pr6nlses 11 Hanllton Streett Patersont
i;;-t;il-tiit)-a;t;'-on eabh charge or q total of thlitv.(30) aavs'
r^riih renission -of 'flve days for-the p1-ea enteredr 1e avlng- a net
susnension of twentv-ftve (25) days. The resolutlon further

"r"iidea-{irii 
iiitrs-Board hai no 6bJectlon to the pavrnent of

i ftne ln lieu of the penalty imposed.rr

In lts petitlon of appeal, appellant alleges- that 1t
entered lts p3-ea 6f non vuLt t6-the-sebond charge on the.
nistahen belief that the elrplovee naned therein r,ras convicted
of a crlne lnvolving noral turpitude whereasr in. factr the-
sald enployee uas c5nvicted of- vlolatlon of a Paterson Munlclpal
ordinan-ce Lndo therefore, the penalty funposed on account of the
sirld charge should have been vacated. Appellant further aL1eges.
that the Eoard retracted 1ts pr5.or connltnent to perrlt appellant
to pay a flne 1n lleu of suspenslon.

In its alrsverr the Board left appe3.lant to 1ts proof
as to the allegatlons c6ntained 1n lts petltlon of appeal.

At the hearing 4g novo hereln, the parties agreed
to subnlt the lssues foi deterninatlon based upon the pleadlngst
the resolutlon and oral argument, in accordance vlth Rul-e s 6
and 8 of State Regulatlon No. 15,

A revlew of the oral argunent reveals that there ls
no change of position lnsofar,as ihe plea of E9! @!. relatlve
to firsi and third charges. Concerning the second charger the
attorney for the Board Candidly adnltted that the crlninal
vlolatlon charged against appell.ant I s erpJ-oyee was,amended fron
a violation of N.J.S.A. ZAz 133-2p to a vlolatlon of a clty
ordinance. It 1s basic that-a c6nviction based upon a vlol-atlon of
a cltv ordlnance is not a convlction of a crine involving noral
turpitude. Thus, that charge rnust faiL and I recomend
dlsnlssal of that charge.

In sum, lt 1s reconraended that the Boardrs flnd118
of gutlt on the flrst and thlrd charges be afflr'nedr and that
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its finding of guilt on the second charge be reversed. It is
al-so reconnended that the actlon of the Board in suspending
apqellantrs plenary retail consumpLion llcense for twenty-ii.ve(25) days be nodified to a net sulpension of fifteen (t5) Aays.

.. Upon consldering the totality of the record herein,f further reconnend that, ln the event this report is adopted,
gppellant nay b_e pernitted to pay a fine, 1n conprouise, in
Lleu of suspenslon upon proper appl.1cati6n thereior.

Conel.u s i_on€_ gall tQrdeE

No exceptlons to the Hearerts report were filed pur-
suant to Rul.e llr of State Regulation No. 15.

I{aving earefully considered the entire record hereinr ,
lncluding the transcript of the testinony, the argument of counsel,
the exlai6tts and the Hbarer's reportr I cirncur ln the findings anal
conclusions of the Hearer and. adopt them as my conclusions hereln.

Accordlnglyr lt isr on this /th day of Juner 1976

ORDERED that the action of respondent ln fincling appel-
lant guilty of the seconal charge preferred herein and. suspendlng 

-its llcense be and the same is heieby reversed, and the aforesaid
charge be and the same is hereby disnissedl and it is further

ORDIRED that the action of'the respondent u'ith respect
to the first and third. charge be and the saroe is hereby afflrnedt
anct that the appeal herein relative thereto be and the same is
hereby disnissed; and it is further

ORDERED,that ny ord.er dated December AJ-, L975, staying
respondentsr actlon pencllng determination of this appealr be ancl
the- sarae i-s hereby vacated; and jt is further

ORDRED that Plenary Retail- Consulqption Llcense C-2L8t
issued by the Boaril of Alcoholic Beverage Control for the City of
Paterson to Miraph Enterprises, rnc., t/a Th.e cabarett.for-prePlses
11 ttanilton Stre6t, Pateison, with r6spect to the fil'st and thlrd
charses be and the'sane is hereby suspbnded f9r fifteen (15).dayst
conm|ncine at 3:0o a.m" Tuesclayr-June-15, 1976r and ternlnating at
l:00 a.n. Wednesdayr June 30r 1976-

Joseph H" Lerner
Act-ing Dlrectclr
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4. APFEIIATE DECISIOIF - UIAAHI EAITERPRISES,

#\ot o
Mlraph Enterprlses, Inc. r )t/a Tb.e Cabaretr )

Appellantl

Board of Al-coho[c Severage
Controf for the CXty of
Paterson,

)Respondent. )

FrErlp-r-anfsl EsE.i Ey-t€cnaEr A. sternlck, Esq., Attornevs
for Aooella.nt

Joseph l'. taCav-a, Esq., by Ralph 1,. Def,ucclar Jr., Esq.t- Attorneys for Respondent
BY TI{E DIRECTOR:

lhe fiearer has f1led the followlng report hereln!

Hearerl s Reoort

This 1s an appeal frorn the actLon of respondent Board
of A]-cohollc Beverage bbntrol for the Clty o.f Pateison (Board)
which, by resolutlon dated Decenber 30t 1975t suspended
appel-iant I s plenary retall consr.rrptlon llcense for prenlses
1i-Ea.n1lton Street. Paterson, for-thlrty days effectlve
January 6, 1976r after flndlirg appe].lant gu1Lty 1n dlsclpllnary
proceedlngs of the following charge:

Iton Noverober 28, 1975, and dlvers dates
prlor thereto, lt al.Lowedr perrnltted and
Suffered its fJ-aee of, business to be conducted
ln such uanner as to becorne a nulsance 1n
that lt aLlowed. pernltted and suffereal
knor.rn convlcted'piostltutes to frequent lts
Llcensed prernlses; ln vlolatlon of RuJ.e 4 of
State Regulatlon No. 20.rr

Appellant, ln 1ts petition of appealr alleges.tbat
the action bi tue B6ard uas brroneous ln that it vas (a) agalnst
the welght of the evldence and (b) based upon lncorpetent evldence.

?he Boardr tn 1ts answerr denles the substantlve
al-legatlons of the petltlon.
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IlE. v. PAIIERSON.

0n Appeal

c0NcLusroNs
AND

ORDER
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It uas stipulateCl that
Morelli would be slnlLar to the
Calaf,iore.
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the testlnony of Detectlve
testinony adduced f,roro

Upon the filing of the gppedr an order was-entered
by the Dlrector on January 5t 1976t staylng the Eoardrs order
of suspension until the entry of fulther order herein.

At the hearing dg @g' the parties agreed to present
this appeal solely upon the stenographic transcrlpt of the
hearlng- heLd by the Bo ard and oral argurnent r pursuarit to Rul-es
6 ana 8 of State Regulatlon No. 15.

It appears fron the testinony of Detectlve Salvatore
Calaflore of the Paterson Pollce Departnent that, accompanled
by Detectlve Casper Morellir he vlslted the appellantr s tavern
o-n nurnerous occaSlons frorn October 1 to Novenber 22, 1,975 in
order rtto nalntaln a survelllance on the tavern of al]. knoun
convlcted prostitutes that frequent Miraph Enterprlsest lounge.rt

The witness e4p3-alned that on the occaslon of these
vislts, he observed at Least several fenaLes congregated 1n the
tavern'who had been either arrested for prostltutlonr or rrere
nknownn to hlru to be a prostltutb or had aclnltted to hln of
beine a prostltute. He .dld not observe the occunence of any
acts-of iolleltation for prostitutlon'1n appellantrs prenlses.

No evldence was Lntroduced of the convlction of any
of the said feaales fol p"ostltution.

In order to arrive at a falr deternlnation of
proceedlngs of thls klncl whlch are dlsclp'linary in^natllgt -elxauinatl6n of the charge upon vhlch the flndlng of gulLt 1s
based ls of crltical lnPortance.

A reading of the charge ln the case Slb jfultre.-lnitlcates
tlrat the charge ls-not based upon an alleged vlolatlon of
RuLe I+ of State Regulation No. 20 in lts totality but nore
speclflcally that Fule Ir of State Regulatlon No. 20 was
violated 1n- that appe3-1ant allowed, pern5.tted and sufferecl
known convlcted prostltutes to frequent its llcensed prenlsesl
if,-Eoffi6i-6i'ibe sald ru1e. (Eniphasis added)

I flnd the record conpJ-etely devoid of proof of the
essentla]- elernent underscored above.

I deem cornrnendable the Boardt s deslre to prevent
undesirables fron frequenting licensed prenlses. However r a
convlctlon nust be based upon the speclflcatlons of the charge.



. In consequence of the fallure of the Board of substan_
li"t". lts actlol !f tne production of any evldence to susCafnthe charge, I. flnd that appellant has net 1ts burden ofesrao!1sn1ng Ehat the actlon of the Board vas erroneous andshould be reversed as requlred by Rule 6 of State negufaClonilo. 15.

AccordlngLy, 1t ls, reconnended that the actlon oftne SoarCl be reversed, and the charge hereln be dlsnlssed.
Conclusions and Order

No exceptions to the Eearerts report vere fl1ed pur-
suant to Rule lt+ of State Regulation No. 15.

Iiaving carefulJ.y-consldered the entlre record hereln,
lnclucling the transcript of the testlnouy, the argument of
counsel, the exhhbits and th€ Hearerts report, I concur ln the
fincllngs and coneluslons of tbe Hearer and. adopt then as tny con-
clusions herein.

Accorcllngly, it ls, on thls /tb rlay of June, 1tl5
ORDBED that the ectlon of the respondent 1n flnatlng

appellant gu11ty of the charge pr€ferred bereln be ancl the saneis hereby reversed, and the charge be ancl tbe sane ls hereby
c].snr.sseo.

'iff"I"";tffi
5. APPEI,LATE DECTSIONS - FRRrs v. PIIILIrPSBURG.
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Donna Marle Ferrls,
t/a Jersey E6use,

Appellant,

Town Councll of tbe Town
of Phillipsburg,

Respondent.

0n Appeal

c0l{cl,usI0Ns
and

ORDER
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Llcensee

Respondent

DeMasi, Harbort & Duh, Esqs., by Boyd Earbort, Esq.,

Morrow & Benbrook, Esqs., by Donald 
". "*:$5fi.it:Attorneys for

BY T}IE DTRECTOR:

Appellant appeals fron the actlon of respondent.Town
Council of the Tovn of Phllllpsburg, whi.ch suspendid appeilant's
Plenaqy Retall Consumptlon LiCenser'C-Lz, for prenlses-[69 South
Main Street, Phillipsburg, for thiity ttays, effectlve Saturday.
{nrif 2+, L?76, upon its deternlnation that, on Apri1 ,, L9?r- rippel-lant hatl a1lowed, pernitted and suffered the consunptloir of alcohol-ic beverages by a nlnor 1t lts llcensed. prenlses. The Euspenslon
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was stayed by the Dlrector by ortler of April 23, L976, pendlng the
determlintion of thls aPPeaI.

At the hearing 1n thls Divlslon, appellantts attorney
advlsed the Dlrecto"-iniT iii"-ieipgnaent c6uniir had-tlecided not
;; ' ;;;;";-ane-appear iiia 

-vouia- 
" 
oi$rn its decl s 1on- bv 

- 
subsequent

iltiEi.--riiiieiiier, a--ieiter was recelved 1n thls Dlvlslon on

i;i;"ie, i91ia;-;;nfirrtii-iii relponoent's ileclslon' as aforesald.

Bernard J. Ferrlst nanager of the appellantt s premlses and

husband of the rrcenseel-iestrilea"tirat the guilty findlng arlived at
ti-i["-c"""iii n"s d[;-i";ia-oi-onintentionil erior bv the council'
r,rhlch based its tind'iies-on ine-aueged vlolatlon pur.suant to N.J.S.A.
ilii:siB.--r[il itadiiE-"Jr"i"" ;i;it to violatlons bv ninors"' and-
i:';;;'Ii" iipri""ti"-it"iuie ln nattbrs rhere a l-lcensee ls cbargetl
tnrtn-a sal-e 6i alcohollc beverages to a mlnor'

Hedescrlbeilthefollowlngeventsleat!'lnguptothe
hearing : two nlnors "i!["i-p.iui4-i: :ta""t checkil belng conductefl
at the entrancelay ;i-;[; Sppeiiantt s prenlses and' rtrn over to
;-y;ih ;;ir"n-i[1"-priii"e'i6"r' l.siutfte followed and the
nanager srn noneo o"e-poii"E iho irnneallately eJectetl these ninors.

There was no alLegatlon that these tlro nlnors bscl been
served or 

" 
oniurea any alcof,o11c beverages whatever. The nlnors

Eii.i-tn"-rilse story--io-tirJ 
-iocar pollcE that they had. obtalned

aLcohollc beverages rn tne prenlse-s because they sought ttl|evengert

iEai"st the llcensee for having then arrested'

Invlewofthew.lttrdravloftbeAnsveranctthe.Joincler
in the request-for inmedlate atijuctlcatlon of the natter.by-the
oiri"i"r"wltb cottcomitant walv6r of the Hearerrs 1999rtr.l had

lil-;;iii'" record forwardeal to ne for ny consideretlon' After
;;;"i;iit-"onsiAerini the facts antl cirbqnstances herelnr _I flnd
inil-t["".ppeftant tiis establi-shed th& the action of the Councll
iiliitidi"g-ipperraniguirti or pernltting. consunption of alcohol-lc
beverages by ninors, ias orronebue ahd itroulit bi reversed. Rule 6
;i sdie Relulatton'No. 15"

Accorcllngly, lt ls, on thls 5th 
'lay 

of Augustt L976

ORDERED that the actlon of respondent-, Tovn Councll
of the Town of pbfliipsburg be antt the sane 1s hereby reversedt
;d-'€["-;h"tge herein^be aid the sane is bereby dlsnlssed'

Joseph H. Lerner
Director


