
i l r r e r g  (Emtrt o f  E r r o r s  a n d  A p p e a ls

Between
Complainant-Respondent, I

Ar t h u r  B r i s b a n e , l 10

and
J a m e s  A. Su l l i v a n , et al., \  

Defendants-Appellants. I

A P P E L L A N T S *  P O I N T S .

On July 19th, 1910, James A. Sullivan con-
tracted to convey to Bennett Milnor for $4800 
property known as 11 Wilkes Street, Jersey City. 20  
Title was to close on September 1st, 1910, at the 
office of Robert Boyd, Jr., 203 Broadway, New 
York City. The deed called for by the contract is 
a full covenant warranty deed free from all in-
cumbrances, except a mortgage of $2000.

Sullivan purchased the property from one Bil- 
lington, taking title in the name of Ella J. Sulli-, 
van, sister of James A. Sullivan.

At the time of making the contract, Sullivan 
believed that he had good title; in fact, the title 30 
had been searched by an attorney in Jersey City 
and Sullivan held a certificate that the title was 
good.

Complainant’s attorney caused title search to 
be made, and reported the title defective. A copy 
of the report is in evidence marked D-24. The 
time for closing was adjourned to October 1st, 
and then afterwards to October 15th, 1910. The 
object of the adjournments was to give the de-
fendant an opportunity to perfect his title.
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O n O cto b er  1 5 th  th e  c o m p la in a n t  ap p eared  at 
th e  p la c e  o f  c lo s in g  a n d  w a s  re a d y  to  tak e  the  
t i t l e  c a lle d  fo r  b y  th e  c o n tr a c t . T h e d efen d an t  
w a s  u n a b le  to  p e r fe c t  h is  t i t le ,  a n d  d id  n o t put 
in  a p p e a r a n c e  a t  th e  t im e  f ix e d  fo r  c lo s in g .

T h e  a t t i tu d e  o f  th e  c o m p la in a n t  is  a  m a tter  of 
g r e a t  im p o r ta n c e  in  th e  d e te r m in a tio n  o f  th is  
ca u se . H e  h a s  filed  fo u r  d iffe r e n t  b ills  o f  com- 
p la in t . T h e  f ir st, in  M arch , 1911 , w ith  a  general 
p r a y e r  fo r  sp e c if ic  p e r fo r m a n c e  o f  th e  con tract. 
T h is  b il l  c o u ld  n o t  h a v e  b een  filed  w ith  a  bona fidò 
e x p e c ta t io n  o f  h a v in g  th e  C o u rt d ecree  specific  
p e r fo r m a n c e , b e c a u se  c o m p la in a n t  h a d  a lrea d y  re-
je c te d  th e  d e fe n d a n t’s  t i t l e  a s  u n m a rk eta b le . To 
th is  b il l  th e  d e fe n d a n ts  filed  th e ir  a n sw er , se tt in g  
u p  th a t

“B e fo r e  th e  t im e  fo r  th e  d e liv e r y  % f the  
d eed  m e n tio n e d  in  th e  c o n tr a c t, th e  com- 

20 Pjainant se r v e d  o r  c a u se d  to  be served  upon  
th e se  d e fe n d a n ts  a  l i s t  o f  th e  d e fe c ts  in  the  
t i t le ,  a  c o p y  o f  w h ic h  is  h ere to  a n n ex ed  and  
m a rk ed  S c h e d u le  A , a n d  m a d e  p a r t o f  th is  
a n sw e r  ; c o m p la in a n t  n o tif ie d  d e fe n d a n ts  th a t  
th e ir  t i t l e  w a s  n o t  m a r k e ta b le , a n d  refu sed  
to  a c c e p t  a  d eed  fro m  th e  d e fe n d a n ts  fo r  such  
t i t l e  a s  th e y  h ad , o r  fo r  a n y  t i t le  w h atever  
u n le s s  th e  d e fe n d a n ts  f ir s t  rem oved  a ll  the  
d e fe c ts  a n d  c lo u d s  fro m  th e ir  t i t le .”

T h e  l i s t  o f  d e fe c ts , m a rk ed  S c h e d u le  A , is  a  
s u b s ta n t ia l  c o p y  o f  th e  r e p o r t o f  d e fe c ts  m ade  

3  b y  th e  t i t l e  in su r a n c e  c o m p a n y  to  M r. C ow art, 
c o m p la in a n t ’s  a tto r n e y .

T o  th is  b il l  r e p lic a t io n  w a s  filed , an d  th e  su it  
w a s  r e fe r re d  to  V ic e -C h a n c e llo r  S te v e n s  fo r  tr ia l, 
a n d  th e  c a se  s e t  d o w n  fo r  D ecem b er  7th , 1911. 
O n D e c e m b e r  1 3 th  a  n o t ic e  o f  a n  a p p lic a t io n  fo r  
a n  o rd er  to  f ile  a n  a m en d ed  b ill  w a s  served , an d  on  
th e  2 2 n d  th e  f ir s t  a m en d ed  b ill o f  co m p la in t w as  
serv ed . T h is  b il l  d iffe r s  fro m  th e  fir st  in  th a t  it  
s e ts  o u t  a  n u m b e r  o f  se r io u s  d e fe c ts  in  d e fe n d a n ts’

40  t i t le ,  a n d  a lle g e s  th a t  su c h  t i t le  a s  th e  d efen d a n ts
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have w a s  b a sed  o n  a  fr a u d  o f  D o r a  E . K a ste n -  
huber p e r p e tr a te d  on  h er  c h ild r e n  ’b y  fa i lu r e  to  
pay ta x e s  o n  h e r  p r o p e r ty , so  t h a t  th e  p r o p e r ty  
w as so ld  fo r  ta x e s  a n d  p u r c h a se d  b y  o n e  D ie ffe n -  
bach th r o u g h  c o llu s io n  w ith  th e  K a ste n h u b e r s , 
and th a t  th e  p u r c h a se  b y  D ie ffe n b a c h  w a s  m a d e  
for th e  b e n e fit  o f  th e  l i f e  t e n a n t , D o r a  K a ste n -  
huber a n d  h e r  h u sb a n d . T h e  b il l  fu r th e r  s ta te s  
th a t th e  c o m p la in a n t  e le c te d  to  a c c e p t  su c h  t i t le  
as th e  S u l l iv a n s  h a v e , a n d

“Y o u r  o r a to r  te n d e r s  h im s e lf  r e a d y  a n d  
w il l in g  to  p a y  th e  s a id  J a m e s  A . S u l l iv a n  a n d  
E lla  S u l l iv a n  su c h  p r o p o r t io n a te  p a r t  o f  th e  
p r ic e  re se r v e d  u n d e r  a n d  b y  v ir tu e  o f  . sa id  
a g r e e m e n t h e r e in b e fo r e  c ite d , a s  th is  C o u rt  
sh a ll  d e te r m in e  th e  e s ta te  w h ic h  th e  s a id  
J a m e s  A . S u l l iv a n  a n d  E l la  S u ll iv a n  a r e  a b le  
to  c o n v e y  u n to  y o u r  o r a to r  s h a ll  b e a r  to  th e  
e s ta te  or  in te r e s t  in  sa id  la n d s  w h ic h  th e  
sa id  J a m e s  A . S u l l iv a n  a n d  E l la  S u ll iv a n  
a g reed  a s  h e r e in b e fo r e  se t  fo r th  to  c o n v e y  to  
y o u r  o r a to r .”

B e fo r e  th e  a r g u m e n t  o f  th e  d em u rrer  to  th is  b i l l ,  
and in  M a y , 1 9 1 2 , c o m p la in a n t  se r v e d  a  seco n d  
am en d ed  b il l ,  th e  a l le g a t io n s  o f  w h ic h  a r e  p r a c t i-
ca lly  th e  sa m e  a s  th e  a l le g a t io n s  o f  th e  f ir s t , a n d  
th e  fu r th e r  a l l e g a t io n s :

“Y o u r  o r a to r  sh o w s  u n to  y o u r  H o n o r  th a t  
d o u b t h a s  a r is e n  a s  to  t h e  le g a l  e ffe c t  o f  th e  
c o n v e y a n c e  e x e c u te d  b y  W ill ia m  P . K a ste n -  
h u b er  a n d  D o r a  E . K a ste n h u b e r , h is  w ife , to  
th e  sa id  J a m e s  B i l l in g t o n  in  th is — th a t  sa id  
d eed  c o n v e y s  o n ly  su c h  t i t l e  a s  th e  sa id  
W illia m  P . K a s te n h u b e r  h a d , i f  a n y , in  th e  
p ro p e r ty , a n d  th e  e ffe c t  o f  D o r a  E . K a s te n -
h u b er , h is  w ife , s ig n in g  s a id  d eed  w a s  m e r e ly  
to  r e le a se  w h a te v e r  r ig h t  o r  e s ta te  in  d o w e r  
sh e  m ig h t  h a v e , i f  a n y , in  s a id  p r e m ise s  b y  
v ir tu e  o f  th e  c o n v e y a n c e  m a d e  b y  C h a r le s  R . 
D ie ffe n b a c h  to  W ill ia m  K a ste n h u b e r , a n d  n o t  
to  co n v e y  a n y  e s ta te  t h a t  sh e  r e c e iv e d  u n d e r  
th e  W ilk e s  w il l .

“A n d  y o u r  o r a to r  fu r th e r  sh o w s  u n to  y o u r
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H o n o r  t h a t  th e  sa id  D o r a  E . K asten h u b er  
a n d  h e r  h u sb a n d , W il l ia m  P . K asten h u b er, 
h a v e  d e c la r e d  th e m se lv e s  to  h e  w il l in g  to  
e x e c u te  a  d eed  o f  c o n v e y a n c e  to  y o u r  orator, 
c o n v e y in g  th e  l i f e  e s ta te  w h ic h  th e  sa id  D ora
E . K a s te n h u b e r  a c q u ir e d  u n d e r  th e  w il l  o f  
sa id  T h o m a s  H . N . W ilk e s  above-m entioned , 
i f  sa id  J a m e s  A . S u l l iv a n  w i l l  c o n se n t thereto , 
a n d  th a t  y o u r  o r a to r  h a s  b een  w il l in g  a t a ll 
t im e s  s in c e  th e  e x e c u t io n  o f  sa id  agreem en t 
to  a c c e p t  th e  l i f e  e s ta te  o f  D o r a  E . K a sten -
h u b e r  in  sa id  p r e m ise s , a n d  h a s  fre q u e n tly  re-
q u e s te d  sa id  J a m e s  A . S u ll iv a n  e ith e r  to  ob-
ta in  a  d eed  fr o m  sa id  D o r a  E . K asten h u b er  
a n d  h er  h u sb a n d , c o n v e y in g  th e  l i f e  e s ta te  of 
sa id  D o r a  E . K a s te n h u b e r  to  th e  sa id  Jam es  
A . S u ll iv a n , or  to  c o n s e n t  th a t  th e  sa id  D ora
E . K a s te n h u b e r  a n d  h e r  h u sb a n d  sh o u ld  con -
v e y  su c h  l i f e  e s ta te  t o  y o u r  o ra to r  u p on  the  
p a y m e n t b y  y o u r  o r a to r  o f  su ch  su m  as such  
l i f e  e s ta te  m ig h t  b e  w o r th , b a sed  u p on  the  
c o n s id e r a t io n  s e t  fo r th  in  th e  ab ove  agree-
m e n t o f  sa le .

“A n d  y o u r  o r a to r  fu r th e r  sh o w s u n to  you r  
H o n o r  t h a t  th e  s a id  J a m e s  A . S u ll iv a n  re-
fu s e d  to  c o n s e n t  to  th e  c o n v e y a n c e  o f  th e  life  
e s ta te  o f  D o r a  E . K a s te n h u b e r  to  y o u r  orator, 
a n d  h a s  h ith e r to  r e fu se d  to  e ith e r  o b ta in  sa id  
l i f e  e s ta te  a n d  c o n v e y  i t  to  y o u r  ora to r , or  to 
p e r m it  s a id  D o r a  E . K a ste n h u b e r  to  convey  
su c h  l i f e  e s ta te  to  h im s e lf  or  to  y o u r  o ra to r;  
th a t  sa id  D o r a  E . K a ste n h u b e r  a n d  W illia m  
P  K a ste n h u b e r , h e r  h u sb a n d , a lso  refu sed  
to  c o n v e y  su ch  l i f e  e s ta te  e ith e r  to  sa id  J a m es  
A . S u l l iv a n  o r  to  y o u r  o ra to r , a lth o u g h  o ften  
r e q u e s te d  so  to  d o .”

T h is  b i l l  m a k e s  t h e  K a ste n h u b e r s  p arties-de- 
fe n d a n t  w ith  th e  S u ll iv a n s , a n d  p r a y s  th a t  the  
S u ll iv a n s  m a y  b e  d ecreed  to  sp e c if ic a lly  perform  
s a id  a g r e e m e n t, a n d  th a t  th e  K a sten h u b ers  be 
d ecreed  to  c o n v e y  th e  l i f e  e s ta te  o f  D o r a  E . K a s-
te n h u b e r  d e v ise d  to  h er  u n d e r  th e  w il l  o f  W ilk es , 
a n d  t h a t  th is  C o u r t m a y  d ecree  w h a t  su m  o 
m o n e y  s h a ll  b e  p a id  to  th e  S u ll iv a n s  fo r  th e  con-
v e y a n c e  w h ic h  th e  C o u rt m a y  d ecree  to  be m ade, 

a n d  fo r  fu r th e r  r e lie f .
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T o t h is  se c o n d  a m e n d e d  b il l  ( th e  th ir d  b il l  
filed ) S u ll iv a n  d em u rred . D e m u r r e r s  w e r e  a r g u e d  
before V ic e -C h a n c e llo r  S te v e n s  in  O cto b er , 1 9 1 2 , 

and w ere  su s ta in e d .
T he c o m p la in a n t  th e n  f iled  h is  th ir d  a m e n d e d  

b ill o f  c o m p la in t , b e in g  th e  fo u r th  b i l l  filed , 
a g a in s t  th e  S u ll iv a n s  a lo n e . T h is  b i l l  i s  a  
s tr a ig h t  b il l  fo r  sp e c if ic  p e r fo r m a n c e . T h e  a n sw e r  
is  p r a c t ic a lly  th e  sa m e  a n sw e r  a s  f ile d  to  th e  
first b ill. I t  s e t s  u p  th e  in a b il i ty  o f  th e  d e fen d - 10  
a n ts  to  p e r fo r m  th e  c o n tr a c t , a n d  c o n ta in s  a  l i s t  
of th e  d e fe c ts  o f  t i t l e  in s is t e d  u p o n  b y  th e  c o m -
p la in a n t, a s  is  sh o w n  b y  E x h ib it  D -2 4 , a n d  c o n -
ta in ed  in  th e  t i t l e  in s u r a n c e  c o m p a n y ’s r e p o r t  to  
c o m p la in a n t’s  a t to r n e y .

B e fo r e  e n te r in g  u p o n  d is c u s s io n  o f  th e  la w  a s  
to  sp ec ific  p e r fo r m a n c e  in  t h is  c a se , I  th in k  i t  
w e ll to  s ta te  s o m e th in g  a b o u t th e  t i t l e  o f  th e  
d efen d a n t a s  sh o w n  b y  th e  t i t l e  c o m p a n y ’s  cer tifi-

20
cate.

T he f ir s t  o b je c t io n  to  th e  t i t l e  is  th e  ju d g m e n t  
of C h ar les  K . C obb o b ta in e d  in  th e  H u d s o n  
C ou n ty  C ir c u it  C o u rt in  1 8 9 1 , fo r  $ 4 4 2 .7 2  a n d  
co sts , a g a in s t  A n n a b e lle  T a y lo r  a n d  S a m u e l  
H a y e s , s u r v iv in g  p a r tn e r s . J u s t  h o w  th is  ju d g -
m en t a ffe c ts  t h e  p r o p e r ty  i s  n o t  e x p l ic i t ly  sh o w n  
in  th e  re p o r t, b u t  i t  i s  fa ir  to  a s su m e  th a t  in  th e  
o p in io n  o f  th e  t i t l e  c o m p a n y , i t  w a s  a  lie n .

T h e c e r t if ic a te  n e x t  s e t s  o u t  th ir te e n  recog- 3Q 
n iza n ces  m a d e  b y  d iffe r e n t  p e r so n s , r u n n in g  fro m  
1899 to  1 9 0 9 , a m o u n tin g  in  a l l  to  $ 4 1 0 0 . I t  i s  
fa ir  t o  a ssu m e  th a t  in  th e  o p in io n  o f  th e  t i t l e  
co m p a n y , S u l l iv a n ’s  t i t l e  w a s  in  so m e  w a y  a f -
fe c ted  b y  th e s e  r e c o g n iz a n c e s .

T h en  th e  c e r t if ic a te  p r o c e e d s  t o  g iv e  a  “p a r t ia l  
m em o ra n d u m ” o f  p o s s ib le  d e fe c ts  in  S u l l iv a n ’s  
t it le . T h is  p a r t ia l  m e m o r a n d u m  c o n s is t s  o f  fo u r  
ty p e -w r itte n  p a g e s . I t  sh o w s  c o n c lu s iv e ly  th a t  
n o t i t le  w a s  ev er  m a d e  a g a in s t  th e  in f a n t  rem a in -
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d erm en  by  th e  ta x  p r o c e e d in g s ;  th a t  no  notice  
w a s  ev er  g iv e n  to  th em , a n d  th a t  in  fa c t  th e  w hole  
p r o c e e d in g s  w e r e  a  n u ll i ty .  T h e  t i t le  report 
fu r th e r  s a y s :

“T h e  ( t a x  t i t l e )  p r o c e e d in g s  seem  to  in d i-
c a te  t h a t  th e r e  a r e  a b o u t f ifte e n  in fa n ts  in -
te r e s te d  in  th e  p r o p e r ty  b e s id e s  a  la r g e  n um -
b er  o f  a d u lt s .”

T h e  c e r t if ic a te  fu r th e r  a t ta c k s  th e  p roceed in gs  
10  le a d in g  u p  to  t h e  t a x  sa le , a l le g in g  th a t  no  

o r ig in a l r e s o lu t io n  o f  th e  B o a r d  o f  F in a n c e  for  
th e  s a le  o f  th e  p r o p e r ty  fo r  ta x e s  c o u ld  be found , 
a n d  th a t  o th e r  p a p e r s  a r e  m is s in g  fro m  th e  C ity ’s 
r e c o r d s;  t h a t  n o  p r o o f  o f  a d v e r t ise m e n t w a s on  
file  in  th e  office  o f  th e  C ity  C o lle c to r , an d  no  
c e r t if ic a te  o f  s a le  o n  file  in  th e  sa m e  o ffice; and  
t h a t  o th e r  p a p e r s  a r e  m is s in g ;  th a t  th e  ord er of 
th e  O r p h a n s’ C o u r t w a s  n o t  filed  w ith in  ten  days  
in  a c c o r d a n c e  w ith  R u le  40  o f  t h e  S u p rem e  C ourt, 

20 a n d  in  fa c t  h a d  n e v e r  b een  filed . T h e cer tifica te  
fu r th e r  s t a t e s :

“U p o n  in v e s t ig a t in g  th e  p ro c e e d in g s  lea d -
in g  u p  to  th e  a b o v e  ta x  sa le  in  m a n y  in sta n c e s  
th e  o r ig in a l r e co rd s  c o u ld  n o t  be fo u n d  on  
file  in  th e  p r o p e r  o ffices, th e s e  o r ig in a l records  
e ith e r  h a v in g  b een  d e s tr o y e d  or m is la id , and  
th u s  i t  c o u ld  n o t  b e  a sc e r ta in e d  w h eth er  or  
n o t  th e  S t a t u t e  h a d  b een  c o m p lie d  w ith  by  
th e  p u b lic  o fficers  in  th e  p r o c e e d in g s  le a d in g  
u p  to  th e  s a le  o f  th e  p r o p e r ty  in  q u estio n , 

s o  “T h e  d e fe c ts  a b o v e  m e n tio n e d  b e in g  o f  such
a  n a tu r e  a s  to  seem  to  p r e c lu d e  th e  p o ss i-
b i l i t y  o f  th is  t i t l e  b e in g  m a r k e ta b le  u n le ss  
th e y  w e r e  e x p la in e d  o r  rem oved , a n u m ber of 
o th e r  m a tte r s  in  con n ec tio n  'w ith th e  above  
p ro ce ed in g s  w ere  n o t in v e s tig a te d . I f  the  
a b ove d e fe c ts  sh o u ld  be rem o ved , these m a t-
te r s  can  be ta k e n  u p  a n d  looked  in to  
f u r th e r ”

T h e  c e r t if ic a te  s e t s  fo r th  a  m o r tg a g e  execu ted  
by W ilk e s  to  O lc o tt , b ook  13 , p a g e  1 9 2 ; an d  sa y s  

4 0  th a t
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“T h is  m o r tg a g e  m a y  s t i l l  be  a  l ie n  a g a in s t  
th e  p r o p e r ty .”

A lso  a  m o r tg a g e  in  b ook  3 0 , p a g e  3 7 4 :

“T h is  m o r tg a g e  m a y  s t i l l  b e a  l ie n  a g a in s t  
th e  p r o p e r ty .”

T h ere  i s  a  fu r th e r  o b je c t io n  w ith  r e fe r e n c e  to  
an a s s ig n m e n t  o f  th is  m o r tg a g e  n o t  p r o p e r ly  r e -

c it in g  th e  m o r t g a g e :

“T h is  m o r tg a g e  n o t  b e in g  p r o p e r ly  c a n -
c e lle d , fo r  t h is  a d d it io n a l r e a so n  m a y  s t i l l  be  
a  l ie n  a g a in s t  th e  p r o p e r ty .”

I t  s e t s  fo r th  a ls o  a  fu r th e r  m o r tg a g e  in  b ook  3 1 , 
p age 739  o f  m o r tg a g e s , w ith  t h is  c o m m e n t :

“T h is  m o r tg a g e  a ffe c ts  th e  p r o p e r ty , a n d  
p ro b a b ly  i s  s t i l l  a n  o u t s ta n d in g  l ie n .”

I t  fu r th e r  o b je c ts  th a t  d eed  reco rd ed  in  b ook  
1078, p a g e  91 , h a s  n o  s e a ls  a t ta c h e d ;  a lso  th a t  
deed reco rd ed  in  b o o k  4 7 , p a g e  2 7 1 , w a s  ta k e n  

su b ject to  a  m o r t g a g e :

“ M o r tg a g e  m a y  s t i l l  be a  l ie n .”

F r o m  th e  a b o v e  r e c ita ls  ta k e n  fr o m  th e  c e r t if i-
ca te  o f th e  t i t l e  co m p a n y , i t  i s  a p p a r e n t  th a t  th e  
t i t le  o f  th e  d e fe n d a n t  is  v e r y  u n c e r ta in  a n d  d o u b t-
fu l. T h e  c a s e  w a s  a r g u e d  b y  c o m p la in a n t’s  s o l ic -
ito r  on  th e  th e o r y  th a t  th e  S u l l iv a n s  h a d  a n  u n -
q u e stio n e d  t i t l e  fo r  th e  l i f e  o f  D o r a  E . K a ste n -  
huber, w h e r e a s  su c h  a n  a t t i t u d e  w a s  n e v e r  ta k e n  
by th e  c o m p la in a n t  p r e v io u s  to  th e  f i l in g  o f  th e  
secon d  b il l  o f  c o m p la in t . T h e  a t t i tu d e  o f  th e  
c o m p la in a n t  a t  th e  t im e  w h e n  h e  w a s  d e m a n d in g  
th e  k in d  o f  a  t i t l e  S u l l iv a n  c o n tr a c te d  t o  c o n v e y , 
w as t h a t  a l l  o f  th e  o b je c t io n s  sh o w n  in  th e  
sc h e d u le  o f  th e  t i t l e  c o m p a n y  w e r e  g ood , a n d  t h a t  
th ere  w e r e  o th e r s  w h ic h  c o u ld  b e  lo o k e d  in to  
a fte r  th o se  m e n tio n e d  in  th e  c e r t if ic a te  h a d  b een  
c lea red  n p . I t  i s  b y  n o  m e a n s  c e r ta in  t h a t  Sulli^  
v an  h a s  t i t l e  fo r  th e  l i f e  o f  D o r a  K a s te n h u b e r .
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S u ll iv a n  g o t  h is  t i t l e  fr o m  B il l in g t o n . B illin g to n  
g o t  s u c h  t i t l e  a s  h e  h a d  fr o m  W ill ia m  P . K asten- 
h u b er , a n d  D o r a  E ., th e  w ife , u n d o u b te d ly  joined  
in  th e  c o n v e y a n c e  m e r e ly  to  c u t  o ff h er  r ig h t of 
d o w er , a s  i s  s e t  fo r th  in  th e  se c o n d  am en d ed  b ill  
o f  c o m p la in t . W h ile  i t  m a y  b e  tr u e  th a t  th e  
s c r iv e n e r  c a u se d  h er  to  jo in  in  th e  co v en a n ts , a t  
th e  t im e  sh e  w a s  c o n v e y in g  sh e  b e lie v e d  th a t  she  
h a d  b een  d iv e s te d  b y  th e  t a x  s a le  o f  w h a tev er  in- 

10 te r e s t  sh e  to o k  u n d e r  th e  w i l l  o f  W ilk e s , a n d  i t  is  
a  g r a v e  q u e s t io n  w h e th e r  o r  n o t  sh e  w a s  d ivested . 
S h e  w a s  u n d o u b te d ly  s e r v e d  w ith  n o t ic e  to  redeem  
fr o m  th e  t a x  s a le , d id  n o t  red eem , a n d  a  d eed  w as  
d e liv e r e d  p u r p o r t in g  to  c u t  o ff h er  in te r e s t  in  th e  
p r o p e r ty . A s  s u g g e s te d  b y  th e  se c o n d  am ended  
b ill  o f  c o m p la in t , i t  w a s  h e r  d u ty  to  p a y  the  
ta x e s , a n d  i f  sh e  fa i le d  t o  p a y  th e m  a n d  th e  C ity  
d e liv e r e d  a  d eed  a f te r  d u e  n o t ic e  u p o n  her, in  a ll  
p r o b a b il ity  sh e  w a s  d iv e s te d  o f  t i t l e ;  so  th a t  I  

20 in s i s t  t h a t  th e  C o u r t i s  n o t  d e a lin g  w ith  a  c lear  
c a se  o f  th e  d e fe n d a n t  b e in g  se iz e d  o f  a n  e s ta te  p er  
a u te r  v ie . B y  a l l  th e  e v id e n c e  o f  th e  ca se , th e  
t i t le  o f  S u l l iv a n  is  in  th e  u tm o s t  c o n fu s io n .

W ith  th e  t i t l e  t h is  s i tu a t io n , w h a t  w a s th e  
a t t i tu d e  o f  th e  d e fe n d a n t, S u ll iv a n ?

O n O cto b er  2 9 th , 1 9 10 , h e  w r o te  M r. C ow art  
( E x h ib i t  D - l )  :

“I  am  d e s ir o u s  o f  c a r r y in g  o u t  m y  agree- 
m e n t  w it h  B e n n e t t  M iln o r  fo r  th e  co n v ey a n ce  
o f  p r o p e r ty  in  t h is  C ity . * * * I  am
th e r e fo r e  a d d r e s s in g  y o u  to  a sk  th a t  y ou  
g iv e  m e  a  m e m o r a n d u m  o f  th e  ob jectio n s  
r a ise d , a n d  i f  y o u  w i l l  g iv e  th e m  to  m e I  sh a ll  
en d e a v o r  to  c le a r  th e m  u p  i f  th e y  a re  good ;  
or, i f  o n  th e  o th e r  h a n d , y o u  p re fe r  n o t to  
ta k e  t i t le ,  I  a m  w i l l in g  to  r e tu r n  y o u r  d e-
p o s it ,  a n d  c a n c e l th e  c o n tr a c t .”

O n D e c e m b e r  1 3 th  C o w a r t w r o te  S u ll iv a n :

“I  e n c lo se  so m e  o f  th e  o b je c tio n s  to  y o u r  
t i t l e  a s  s e t  fo r th  b y  M r. R o b er t M . B o y d , at-4 0
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to r n e y  fo r  M o n tc la ir  T r u s t  C o m p a n y , w h ic h  
w a s  e n g a g e d  to  in s u r e  th e  t i t le .  A n o th e r  
o b je c t io n  i s  t h a t  th e  t i t l e  to  th e  p r o p e r ty  
w h ic h  y o u  a g r e e d  to  c o n v e y  to  M r. A r th u r  
B r is b a n e  a n d  w h ic h  y o u  r e p r e se n te d  a s  y o u r  
o w n  p r o p e r ty , is  in  E l la  J .  S u ll iv a n . * *
* M r. B r is b a n e  ta k e s  th e  p o s it io n  t h a t  y o u  
h a v e  m a d e  a  m is r e p r e s e n ta t io n  o f  th e  t i t le ,  
a n d  h e  is  e v e n  th r e a te n in g  c r im in a l p r o se c u -
t io n  o n  th is  a c c o u n t .”

A fte r  t h is  s u g g e s te d  th r e a t , M r. F ie ld e r  w a s  
c a lle d  in  t o  r e p r e se n t  S u ll iv a n , a n d  o n  D e c e m b e r  
1 9 th  w r o te  C o w a r t :

“F r o m  y o u r  l i s t  o f  o b je c t io n s  I  ju d g e  h o w -
ever , th a t  i t  w i l l  b e  im p o ss ib le  to  s a t is f y  y o u  
a s  to  th e  v a l id i t y  o f  th e  t i t l e ;  a n d  o n  b e h a lf  
o f  M r. S u ll iv a n , a n d  to  q u ic k ly  d isp o se  o f  th e  
m a tte r , I  o ffer  to  r e tu r n  y o u r  d e p o s it  w it h  
in te r e s t .  I  a ls o  o ffer  (w h i le  d e n y in g  y o u r  
r ig h t  to  re c o v e r  i t  b y  s u i t )  to  p a y  y o u  a  r e a -
so n a b le  se a r c h  fe e . P le a s e  a d v ise  m e  w h e th e r  
or n o t  t h is  o ffer  i s  a c c e p te d .”

O n D e c e m b e r  2 7 th  F ie ld e r  w r o te  C o w a r t:

“I f  th e  t i t l e  i s  b a d  b e c a u se  o f  d e fe c ts  u n d e r  
th e  t a x  sa le , w o u ld  ta k e  m o n th s  to  c o rrect  
i t ,  a n d  p r o b a b ly  th e  o w n e r  w o u ld  h a v e  to  ta k e  
e n t ir e ly  n e w  p r o c e e d in g s , a n d  in  t h a t  e v e n t  
w e s h a ll  h a v e  to  s e t t le  w it h  y o u :

O n D e c e m b e r  3 0 th  C o w a r t w r o te  F ie ld e r :

“M r. B r is b a n e  d e c lin e s  to  a c c e p t  y o u r  o ffer  
o f  s e t t le m e n t  b y  r e p a y m e n t  o f  th e  a m o u n t  
p a id  u p o n  th e  p u r c h a se  p r ic e , to g e th e r  w ith  
a  r e a so n a b le  se a r c h  fee . H e  w a n ts  th e  
p r o p e r ty , a n d  w a n ts  th e  a g r e e m e n t s t r ic t ly  
c a r r ie d  o u t. * * * M r. S u l l iv a n  is  c e r -
t a in ly  o b lig e d  to  c o n v e y  a  g o o d  m a r k e ta b le  
t i t l e  to  M r. B r isb a n e , a n d  w i l l  h a v e  to  p a y  
d a m a g e s  i f  h e  f a i l s  to  d o  s o .”

A n d  a g a in , o n  D e c e m b e r  3 1 s t  C o w a r t w r o te  to  
F ie ld e r :

“I f  y o u  c a n n o t  rea c h  a  s e t t le m e n t  th e n  I  
su p p o s e  th e  o n ly  c o u r se  o p en  is  fo r  m e  to  file
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a  b i l l  r e q u ir in g  M r. S u l l iv a n  to  ca r r y  o u t h is  
a g r e e m e n t, a n d  i f  h e  f a i l s  to  d o  th is ,  th e n  it  
w il l  b e  u p  to  th e  C o u r t to  d e te r m in e  w h a t is  
to  b e  d o n e  a n d  w h a t  d a m a g e s  a r e  to  be p a id .”

O n D e c e m b e r  3 0 th  F ie ld e r  w r o te  C o w a rt:
“ R e a d in g  o v er  a g a in  y o u r  c r it ic ism s  of 

th e  t a x  s a le  p r o c e e d in g s , I  am  o f th e  op in ion  
t h a t  th e y  a r e  w e ll  fo u n d e d , a n d  th a t  th e  t it le  
su p p o se d  to  p a s s  th r o u g h  th e se  p ro ceed in g s  is  
b ad . I t  se e m s fr o m  y o u r  s ta te m e n t  th a t  no  

1 0  r e s o lu t io n  o f  th e  B o a r d  o f  F in a n c e  ord erin g  
th e  t a x  s a le  c a n  b e  d isc o v e r e d , so  th a t  there  
i s  a c t u a l ly  n o  fo u n d a t io n  fo r  th e  sa le . Then, 
to o , i t  a p p e a r s  th a t  th e r e  a re  o ld  m ortgages  
s t i l l  o p e n  o f  reco rd , a n d  I  d o  n o t  th in k  w e  
c a n  fin d  th e  o r ig in a l  m o r tg a g e s , a n d  I  b elieve  
th e  m o r tg a g e e s  a r e  d ea d . T h is  i s  a  co n d itio n  
fo r  w h ic h  M r. S u l l iv a n  i s  n o t  to  b lam e. W h en  
h e  c o n tr a c te d  to  s e l l ,  h e  b e lie v e d  th e  t it le  
g o o d , a n d  a s  I  h a v e  b e fo r e  s ta te d , h e  w a s  in  
a  p o s it io n  to  c o n v e y . N e ith e r  h e  n o r  E lla  J . 
S u ll iv a n  c a n  g iv e  a  w a r r a n ty  d eed , an d  1  

20  th e r e fo r e  r e n e w  th e  o ffer  o f  s e tt le m e n t I  
m a d e  in  m y  le t t e r  o f  th e  1 9 th  in s t .  to  y o u .”

O n J a n u a r y  4 th , F ie ld e r  w r o te  C o w a r t:

“I t  se e m s  t o  m e  t h a t  y o u r  c l ie n t  i s  a p p ar-
e n t ly  u r g in g  y o u  t o  fo r c e  M r. S u ll iv a n  to  do  
s o m e th in g  h e  i s  a b s o lu te ly  u n a b le  to  do. 
* * * S u p p o se  I  c a n  a r r a n g e  fo r  a  b a rg a in
a n d  s a le  d eed  fr o m  E l la  J .  S u ll iv a n . A r e  y on  
w il l in g  to  ta k e  su c h  t i t l e  a s  sh e  h a s , a n d  p a y  
th e  b a la n c e  o f  th e  p u r c h a se  p r ic e ? ”

T o  t h is  M r. C o w a r t  r e p lie d  o n  J a n u a r y  5 th :

“I  a m  q u ite  su r e  M r. B r isb a n e  w o u ld  n o t  
w a n t  to  a c c e p t  a  d e e d  o f  b a r g a in  a n d  sa le  
fr o m  E l la  J .  S u l l iv a n  in  p la c e  o f  th e  w a r r a n ty  
d e e d  p r o v id e d  fo r  in  th e  a g r e e m e n t o f  s a le .”

I t  i s  p la in , th e r e fo r e , t h a t  b e fo r e  th e  in s t itu t io n  
o f  th e  p r e s e n t  s u it ,  th e  d e fe n d a n ts  h a d  o ffered  to  
d o  e v e r y th in g  t h a t  w a s  in  th e ir  p o w er , a n d  th a t  
th e  c o m p la in a n t  r e je c te d  su c h  t i t l e  a s  th e  d efen d -
a n ts  h a d , a n d  in s is t e d  o n  s t r ic t  p e r fo rm a n ce  o f  th e  
te r m s  a n d  c o n d it io n s  o f  th e  c o n tr a c t— c o m p la in a n t



1 1

w a n ted  n o th in g  b u t  h is  p o u n d  o f  fle sh . W h e n  
offered  w h a t  S u l l iv a n  c o u ld  g iv e , h is  a t t i tu d e  

w as
“It was not so nominated in the bond.”

T he c o m p la in a n t  c a n n o t  h a v e  sp e c if ic  p e r fo r m -
an ce o f  th e  c o n tr a c t . W h ile  th e  b i l l  i s  f iled  in  
th e  g u ise  o f  a  g e n e r a l b i l l  fo r  sp e c if ic  p e r fo r m -
an ce, i t  i s  n e ith e r  th e  h o p e  n o r  th e  e x p e c ta t io n  o t  
th e  c o m p la in a n t  to  h a v e  a  d e c r e e  in  a c c o r d a n c e  
w ith  th e  p r a y e r  o f  th e  b il l ,  r e q u ir in g  th e  d e fe n d -
a n ts  to  p e r fo r m  th e ir  c o n tr a c t . O n  th e  o th e r  h a n d ,  
i t  is  th e  d e s ir e  o f  th e  c o m p la in a n t  t h a t  o n  th e  
p resen t b i l l  fo r  sp e c if ic  p e r fo r m a n c e  th e  C o u r t  
sh o u ld  m a k e  a  d e c r e e  in  a c c o r d a n c e  w it h  th e  
p ra y er  o f  th e  th ir d  b i l l ,  to  w h ic h  V ic e -C h a n c e llo r  
S tev en s  s u s ta in e d  a  d em u rrer .

A t  th e  t im e  th e  p la in t if f  b r o u g h t  h is  b i l l ,  h e  
had  f u l l  k n o w le d g e  o f  th e  d is a b i l i t ie s  o f  th e  d e -
fe n d a n ts , a n d  th e  b i l l  w a s  n o t  b r o u g h t in  g o o d  
fa ith  s e e k in g  e q u ita b le  r e l ie f ,  s u p p o s in g  a n d  h a v -
in g  r e a so n  to  su p p o se  t h a t  th e  C o u r t c o u ld  g r a n t  
sp ec ific  p e r fo r m a n c e . T h e  la w  in  N e w  J e r s e y  is  
w e ll  s e t t le d .

I n  th e  c a se  o f  Logan v. Flatteau 3  B u s c h ., 2 2 2 , 
V ic e -C h a n c e llo r  B e r g e n  s ta te d  th e  r u le , t h a t  w h e r e  
i t  a p p e a r e d  b y  th e  b i l l  t h a t  p r io r  to  th e  f i l in g  
th e r e o f c o m p la in a n t  k n e w  t h a t  sp e c if ic  p e r fo r m -
an ce  w a s  im p o ss ib le , a n d  c o m p la in a n t  th e r e fo r e  
c o u ld  n o t  h a v e  f ile d  th e  b i l l  w ith  a n  h o n e s t  e x -
p e c ta tio n  t h a t  sp e c if ic  p e r fo r m a n c e  w o u ld  b e  
a w a rd ed , th e  C o u r t o f  C h a n c e r y  w a s  w ith o u t  j u r is -
d ic t io n ;  b u t  t h a t  i f  w h e n  th e  b i l l  fo r  sp e c if ic  p e r -
fo rm a n ce  w a s  filed , c o m p la in a n t  h a d  n o  k n o w le d g e  
of th e  in f ir m ity  o f  th e  v e n d o r ’s  t i t le ,  e q u ity  c o u ld  
g iv e  th e  c o m p la in a n t  r e l ie f  in  th e  fo r m  o f  c o m -
p e n sa tio n , p r o v id e d  h e  h a d  in s t i t u t e d  th e  p r o c e e d -
in g s  w ith  a n  h o n e s t  h o p e  a n d  e x p e c ta t io n  o f  o b -
ta in in g  a  sp e c if ic  p e r fo r m a n c e ;  c i t in g  th e  c a se  o f  
Borden v. Curtiss, 3  D ic k ., 120 .

10

20

3 0

40



12

I n  th e  c a se  o f  Flatteau v. Logan, d ec id ed  by 
V ic e -C h a n c e llo r  L ea rn in g  in  1 9 0 7  (6 5  A t l., 714) 
th e  b i l l  a v e r r e d  th e  e x e c u t io n  o f  a  co n tr a c t in  
w r it in g  b e tw e e n  th e  p a r t ie s , fu r th e r  averred  
t h a t  th e  d e fe n d a n ts  c la im  th e y  c o u ld  n o t  m ake a  
d e e d  to  th e  la n d  fr e e  fr o m  in cu m b r a n c e s  and  
l ie n s  b e c a u se  o f  th e  e x is te n c e  o f  a  p r io r  agreem en t  
m a d e b y  th e m , w h e r e in  th e y  a g r e e d  to  co n v ey  the  
sa m e  la n d  to  a n o th e r  p e r so n , a n d  a lso  b ecau se  of 

i o  th e  p e n d e n c y  o f  c e r ta in  c o n d e m n a tio n  p roceed in gs. 
T h e V ic e -C h a n c e llo r  s a i d :

“T h a t  i s  th e  p r io r  reco rd ed  a g r eem en t for  
th e  s a le  o f  la n d  in  q u e s t io n  i s  a  v a lid  and  
s u b s is t in g  a g r e e m e n t, a n d  th e  b i l l  d oes n o t  
s u g g e s t  to  th e  c o n tr a r y , th e  e q u ita b le  t it le  
h a s  p a sse d  fr o m  d e fe n d a n ts  a n d  th e y  ca n n o t  
b e r e g a r d e d  a s  th e  o w n e r s  o f  th e  la n d  w h ich  
th e  b i l l  se e k s  to  c o m p e l th e m  to  c o n v ey  to  
c o m p la in a n t . T h e  p e n d e n c y  o f  th e  con d em n a-
t io n  p r o c e e d in g s  in  l ik e  m a n n e r  ren d ers i t  

20  im p o s s ib le  fo r  d e fe n d a n t  to  c o n v e y  th e  la n d  
t o  c o m p la in a n t  in  th e  m a n n e r  a g r e e d .”

a n d  th e r e fo r e  d is m is s e d  th e  b ill .
I  su b m it  th a t  th e  c o m p la in a n t  c a n n o t  ex p e r i-

m e n t  w ith  th is  C o u r t a s  h e  h a s  d o n e  in  h is  fou r  
b i l l s  o f  c o m p la in t , a n d  t h a t  w h e r e  h e  h a s  sh ow n , 
a s  h e  h a s  in  th is  c a se , b y  tw o  o f  h is  b i l ls  o f  com -
p la in t  t h a t  th e  d e fe n d a n t’s  t i t l e  i s  so  r a d ic a lly  
d e fe c t iv e  t h a t  i t  i s  im p o ss ib le  to  t e l l  w h a t  t it le ,  
i f  a n y , th e  d e fe n d a n ts  h a v e , a l l  o f  w h ic h  b ein g  

30  k n o w n  to  th e  c o m p la in a n t  b e fo re  h e  files h is  
o r ig in a l  b i l l ,  t h a t  th e  C o u r t w i l l  n o t  g r a n t  a  d e-
c ree  fo r  sp e c if ic  p e r fo r m a n c e .

T h is  c a s e  m u s t  b e d is t in g u is h e d  fro m  th e  ca ses  
w h e r e  th e  c o m p la in a n t  m a d e  a  c o n tr a c t  w ith  
k n o w le d g e  o f  th e  d e fe c ts  in  h is  t i t le ,  su ch  as  
Nelthorpe v. Holgate, 1 C o ll., 2 0 4 , c ite d  by  th e  
c o m p la in a n t . I n  t h a t  c a se  th e  v en d o r  k n ew  a t  th e  
t im e  o f  th e  m a k in g  o f  th e  c o n tr a c t  th a t  h is  m oth er  
h a d  a  l i f e  e s ta te  in  th e  p r o p e r ty  w h ic h  h e  agreed  

40  to  c o n v e y  in  fe e  s im p le . T h is  is  a  c a se  w h ere  th e
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d e fe n d a n t h o n e s t ly  b e lie v e d  th a t  h e  c o u ld  c o n v e y  
th e  t i t l e  h e  c o n tr a c te d  to  c o n v e y , a n d  b e fo r e  th e  
filin g  o f  a  b i l l  o ffered  to  c o n v e y  su c h  t i t l e  a s  h e  
h ad  w ith o u t  c o v e n a n ts  ; w h e r e  th e  c o m p la in a n t  r e -
je c te d  th e  t i t l e  a s  u n m a r k e ta b le  a n d  a t  n o  t im e  
b efo re  th e  f i l in g  o f  th e  b i l l  e le c te d  t o  ta k e  su c h  
t i t le  a s  d e fe n d a n t  h a d  w ith  c o m p e n sa tio n . T h a t  
th e  f ir s t  b i l l  w a s  n o t  f iled  fo r  u n q u a lif ie d  sp e c if ic  
p e r fo r m a n c e  a s  i t  p u r p o r ts  to  b e , is  e v id e n c e d  b y  
th e  tw o  b i l ls  a s k in g  fo r  p a r t ia l  p e r fo r m a n c e  w it h  10 
c o m p e n sa tio n , a n d  t h a t  t h is  w a s  in  th e  m in d  o f  
th e  c o m p la in a n t  b e fo r e  h e  filed  h is  b i l l ,  i s  b o r n e  
o u t b y  th e  le t t e r  w r it t e n  b y  h is  a t to r n e y  o n  
D ecem b er  3 0 th , in  w h ic h  h e  s a y s  :

“H e  (B r is b a n e )  w a n ts  th e  p r o p e r ty , a n d  
w a n ts  th e  a g ree m e n t s t r ic t ly  c a rr ie d  ou t. M r. 
S u ll iv a n  is  c e r ta in ly  o b lig e d  to  c o n v e y  a  g o o d  
m a r k e ta b le  t i t l e  t o  M r. B r is b a n e , a n d  w ill  
h ave to  p a y  d a m a g es i f  he fa i ls  to  do so

a n d  in  th e  le t t e r  o f  D e c e m b e r  3 1 s t , w h e r e  th e  com - 2Q 
p la in a n t ’s a t to r n e y  s a id :

“I  su p p o se  th e  o n ly  c o u r se  o p e n  is  fo r  m e  to  
file  a  b i l l  r e q u ir in g  M r. S u l l iv a n  to  c a r r y  o u t  
h is  a g r e e m e n t, a n d  i f  h e  f a i l s  t o  d o  th is ,  th e n  
i t  w i l l  b e  u p  to  th e  C o u r t t o  d e te r m in e  w h a t  
is  to  b e  d o n e  a n d  w h a t d a m a g es a re  to  he 
p a i d ”

T h is  is  n o t  a  c a s e  l ik e  B o rd e n  v . C u r tis s , 3  
D ic k ., 120 , w h e r e  th e  v e n d e e  b y  p a r o l c o n tr a c t  
p e r fo rm ed  th e  c o n tr a c t  o n  h is  p a r t , a n d  c o u ld  n o t  
be r e s to r e d  to  h is  fo r m e r  p o s i t io n  a n d  h a d  n o  
a d e q u a te  r e m e d y  a t  la w , a n d  w h e r e  th e  C o u r t o f  
C h a n cery  g a v e  h im  r e l ie f  b y  w a y  o f  c o m p e n sa -
tio n .

M r. B r is b a n e  h a s  a d e q u a te  r e l ie f  in  a  C o u r t  o f  
L a w  fo r  d a m a g e s  fo r  b r e a c h  o f  c o n tr a c t . I n  fa c t ,  
a C o u r t o f  L a w  is  th e  o n ly  C o u r t t h a t  c a n  d o  
ju s t ic e  b e tw e e n  th e  p a r t ie s  in  t h is  c a se .

T h e  c a se  o f  B o rd e n  v . C u r tis s  fu r th e r  h o ld s  :

“W h e r e  a  v e n d e e  b y  c o n tr a c t  o f  r e a l  e s ta te , 40
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co m e s  in to  th is  C o u r t  in  g o o d  fa i th  a sk in g  the  
sp e c if ic  p e r fo r m a n c e  o f  h is  c o n tr a c t , a n d  w ith  
a  r e a so n a b le  e x p e c ta t io n  t h a t  th e  ven d or is  
a b le  t o  p e r fo r m  i t ,  a n d  i t  a f te r w a r d s  appears  
th a t  th e  d e fe n d a n t i s  u n a b le  to  p erfo rm  i t  
e ith e r  in  w h o le  o r  in  p a r t , th e n  th is  C ourt 
m a y , w h e n  ju s t ic e  r e q u ir e s , g iv e  r e lie f  b y  w a y  
o f  c o m p e n sa t io n  in  m o n e y  in  l ie u  o f  sp ecific  
p e r fo r m a n c e .”

N o r  is  t h is  a  c a se  l ik e  K e a to n  v . B ro w n , 12  
10  D ic k ., 600 , w h e r e  a  te n a n t-in -c o m m o n  ex e c u te d  a  

c o n tr a c t  fo r  th e  s a le  o f  th e  p r o p e r ty  in  h er  ow n  
n a m e , a n d  a ls o , b u t  w ith o u t  a u th o r ity , in  th e  
n a m e  o f  th e  c o -te n a n t , a n d  th e  c o -te n a n t  rep u d ia ted  
th e  a c t , p e r fo r m a n c e  b y  th e  s ig n in g  te n a n t  w as  
s p e c if ic a lly  e n fo r c e d  a s  to  h e r  in te r e s t  o n  p a y m en t  
o f  h e r  sh a r e  o f  th e  p r ic e .

T h is  c a se  f a l l s  w it h in  th e  p r in c ip le  th a t  w h ere  
th e  c o n tr a c t  i s  in c a p a b le  o f  b e in g  e n fo r c e d  a g a in s t  
o n e  p a r ty , t h a t  p a r ty  is  e q u a lly  in c a p a b le  o f en- 

20  fo r c in g  i t  a g a in s t  th e  o th er .

C h. J . B e a s le y , in  p r o n o u n c in g  o p in io n  in  th e  
C o u r t o f  E r r o r s  a n d  A p p e a ls  in  R ic h a rd  v. G reen, 
8 C. E . G r., 5 3 7 , s a id :

“I n  e v e r y  c a s e  th a t  I  c a n  fin d  w h ere  sp ec ific  
p e r fo r m a n c e  h a s  b een  o rd ered , a  m u tu a l rem -
e d y  e x is t e d  u p o n  th e  c o n tr a c t  a t  th e  t im e  o f  
r e n d e r in g  th e  d ecree . I t  se e m s  to  m e  th a t  
th e  r u le  is  u n iv e r s a l  to  th is  e x te n t , th a t  e q u ity  
w i l l  n o t  d ir e c t  th e  p e r fo r m a n ce  o f  th e  term s  
o f  a n  a g r e e m e n t b y  th e  o n e  p a r ty , w h e n  a t  th e  

30  t im e  o f  su c h  o rd er  th e  o th e r  p a r ty  i s  a t  lib e r ty  
to  r e je c t  th e  o b lig a t io n s  of' su c h  a g r e e m e n t.”

T h e  r e a so n  o n  w h ic h  th is  p r in c ip le  r e s ts  w a s  
c ite d  b y  L o r d  R e d e sd a le  in  L a w ren so n  v. B u tle r ,  
1 S c h . & L ., 1 3 , 18 , in  t h is  w i s e :

“W e r e  i t  o th e r w is e  i t  w o u ld  fo llo w  th a t  th e  
C o u r t w o u ld  d ec r e e  a  sp e c if ic  p er fo rm a n ce  
w h e r e  th e  p a r ty  c a lle d  u p o n  to  p erfo rm  m ig h t  
b e  in  t h is  s i tu a t io n , th a t  i f  th e  a g r e e m e n t w a s  
d is a d v a n ta g e o u s  to  h im  h e  w o u ld  be lia b le  to  

4 0  th e  p e r fo r m a n c e , a n d  i f  a d v a n ta g e o u s  h e  co u ld
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n o t  c o m p e l a  p e r fo r m a n c e . T h is  i s  n o t  e q u ity  
a s  i t  se e m s t o  m e .”

S ee  a ls o  th e  c a s e  o f  Teneyck v. Manning, w h e r e  
r e v ie w in g  th e  a b o v e  c ite d  c a se s , a n d  m a n y  o th e r s ,  
V ic e -C h a n ce llo r  V a n  F le e t  s a id :

“A s  i s  m a n ife s t ,  n o  C o u r t c o u ld  c o m p e l th e  
c o m p la in a n t  o n  th e  a p p lic a t io n  o f  th e  d e  
fe n d a n t, t o  sp e c if ic a lly  p e r fo r m  th e  c o n tr a c t .
H e  d o e s  n o t  o w n  th e  la n d s  w h ic h  h e  a g r e e d  to  
c o n v e y , a n d  c a n n o t  th e r e fo r e  c o n v e y  th e m . 10 
A  d e c r e e  d ir e c t in g  h im  to  d o  s o  w o u ld  b e  
m ere  e m p ty  w o r d s  w ith o u t  th e  le a s t  c o e r c iv e  
fo rce . I f  su c h  a  d e c r e e  s h o u ld  b e  m a d e  a t  h is  
in s ta n c e , h e  c o u ld  n o t  o b ey  i t .”

T h e c a se s  in  N e w  J e r s e y  o n  la c k  o f  m u tu a l i ty  
are m a n ifo ld , a n d  i t  se e m s to  m e  a r e  a p p lic a b le  to  
th e  c a se  in  h a n d . O n e d if f ic u lty  in  d e a lin g  w ith  
th is  c a se  i s  l ik e ly  to  a r is e  fr o m  th e  f a c t  t h a t  n o w  
w e a re  d e a l in g  w it h  a  s tr a ig h t fo r w a r d  b i l l  fo r  
sp ec ific  p e r fo r m a n c e , w h ile  th e  c o m p la in a n t  i s  n o t  2 o  
a r g u in g  fo r  a  d e c r e e  in  a c c o r d a n c e  w it h  h is  p r a y e r , 
b u t fo r  a n  e n t ir e ly  d iffe r e n t  k in d  o f  a  d ecree . H e  
n ever  h a d  a n y  h o p e  o r  e x p e c ta t io n  o f  r e c e iv in g  a  
d ecree fr o m  th is  C o u r t  fo r  sp e c if ic  p e r fo r m a n c e  o f  
th e  c o n tr a c t  e n te r e d  in to  b y  th e  d e fe n d a n t . I n  
fa c t , h e  a d m its  t h a t  i t  i s  w h o lly  o u ts id e  o f  th e  
a b il ity  o f  th e  d e fe n d a n t  to  m a k e  a  d eed  in  a c c o r d -

a n ce  w it h  h is  c o n tr a c t .

T h e c a se  in  h a n d  s h o u ld  b e  c o n s id e r e d  in  th e  
l ig h t  o f  Milmoe v. Murphy, 56  A t l .  R ep ., 2 9 2  ( th e  30  
C ou rt o f  E r r o r s  a n d  A p p e a ls  in  1 9 0 3 ) .  T h e  
o p in io n  o f  th e  V ic e -C h a n c e llo r  w a s  a d o p te d  b y  th e  
C o u rt o f  E r r o r s , in  w h ic h  i t  i s  s a id :

“ T h e  b i l l  p r a y s  n o t  fo r  sp e c if ic  p e r fo r m a n c e  
c y - p r e s ; n o t  fo r  a  c o n v e y a n c e  o f  su c h  t i t l e  a s  
d e fe n d a n t  i s  a b le  to  g i v e ; b u t  fo r  a b s o lu te  
p e r fo r m a n c e . I t  p r a y s  th a t  s a id  W ill ia m  
M u rp h y  m a y  b e  d e c r e e d  t o  s p e c if ic a lly  p e r -
fo r m  th e  a g r e e m e n t h e r e in  s e t  fo r th  w ith  y o u r  
o r a to r . * * * 4Q
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“On the trial the complainant did not recede
from  h is  p o s it io n . H e  d id  n o t  a sk  fo r  a  con-
v e y a n c e  o f  su c h  t i t l e  a s  th e  d e fe n d a n t had  
b u t  fo r  th e  c o n v e y a n c e  o f  a  p e r fe c t  t it le . A s, 
a c c o r d in g  to  th e  c o m p la in a n t ’s in s is ta n c e , the  
d e fe n d a n t  d id  n o t  h a v e  su c h  t i t le ,  a  decree  
to  c o n v e y  w o u ld  n o t  g iv e  c o m p la in a n t  e ither  
w h a t  h e  h im s e lf  w a n ts  or  i s  w i l l in g  to  p ay  
fo r . H e  s ta n d s  in  th is  d ile m m a . I f  d efen d -
a n t ’s  t i t l e  i s  g o o d , th e n  h e  i s  h im s e lf  in  de- 

10  f a u l t  fo r  n o t  c o m p ly in g  w ith  th e  c o n tra c t, for  
th e  e v id e n c e  sh o w s  t h a t  d e fe n d a n t M urphy  
w a s  w i l l in g  to  c o n v e y  w h a t  h e  h ad . I f  the  
t i t l e  i s  b a d  th e n  c o m p la in a n t  is  n o t  w il l in g  to  
p a y  th e  a g r e e d  p r ic e  o n  a  d ecree  fo r  con vey-
a n ce . H e  h a s  n e v e r  te n d e r e d  th e  m o n e y  and  
h e  h a s  a lw a y s  ta k e n  th e  p o s it io n  th a t  h e is  
n o t  o b lig e d  to  p a y  a n y  p a r t  o f  th e  con sid era- 
t io  u n t i l  h e  g e ts  a  p e r fe c t  t i t le .  I n  th is  a s -
p e c t  o f  th e  c a se , w h a t  h e  is  t r y in g  to  do is  
n o t  o n ly  to  s e c u r e  sp e c if ic  p erfo rm a n ce , b u t  
a s  a n  in d is p e n s ib le  p r e lim in a r y , to  o b ta in  a 

20 d ec r e e  d ir e c t in g  d e fe n d a n t  to  p e r fe c t  h is  t i t le  
— a  th in g  w h ic h  h e  m a y  or m a y  n o t  be ab le  
to  do. O f c o u r se , th e  C o u r t c a n  m a k e  n o  su ch  
d ecree .

“C o m p la in a n t  p r a y s , h o w ev er , fo r  g en era l 
r e lie f , a n d  u n d e r  th is  p r a y e r  i t  m a y  be su g -
g e s te d  t h a t  h e  is  e n t it le d  to  a  d ecree  fo r  p er-
fo r m a n c e  w ith  c o m p e n sa tio n  o r  in d e m n ity  on  
th e  p r in c ip le  s ta te d  b y  C h. J . D e p e w  in  
Lounsbery v. Locander, 2 5  N . J . E q ., 559, w ho  
th e r e  s a y s :

“ ‘O n  a  b i l l  b y  th e  p u r c h a se r , a  ven d o r  w il l  
b e r e q u ir e d  to  a l lo w  c o m p e n sa tio n  in  case  he  
i s  a b le  to  m a k e  t i t l e  fo r  a  p a r t, b u t n o t for  
th e  w h o le , i f  th e  p u r c h a se r  c o n se n ts  to  a ccep t  
p a r t  p e r fo r m a n c e  w ith  su ch  co m p e n sa tio n .’ 
I n  a n sw e r  to  th is  s u g g e s t io n  i t  is  en o u g h  to  
s a y  t h a t  c o m p la in a n t  h a s  n e v er  p u t  h is  a d -
m is s io n  in  t h is  w a y . S o  fa r  a s  a p p ea rs  from  
th e  rec o r d  h e  d id  n o t  ev en  a t  th e  t r ia l  offer  
to  a c c e p t  p a r t  p e r fo r m a n c e . T h e C ou rt co u ld  
n o t  b y  i t s  d e c r e e  c o m p e l h im  to  do  so  b ecau se  
h e  h a d  a  r ig h t  to  s a y — I  w i l l  h a v e  a l l  or  noth-

4 0
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i n g ; b u t  i f  b e  sh o u ld  n o w  c o n s e n t  to  ta k e  p a r t  
a s id e  fr o m  th e  o b je c t io n  t h a t  h e  sh o u ld  h a v e  
fr a m e d  h is  c a se  in  t h a t  w a y , h e  w o u ld  b e  
o b lig e d  to  sh o w  t h a t  i t  w a s  su c h  a s  to  a d m it  
o f a  d e c r e e  fo r  c o m p e n sa tio n .

“ I t  i s  s a id  in  F r e y  o n  S p . P e r ., S ec . 3 0 2 :
‘I t  i s  o b v io u s  t h a t  in  th is  p r o c e e d in g  to  g iv e  

th e  p u r c h a se r  a n  e s ta te  d if fe r e n t  fr o m  t h a t  
w h ic h  th e  v e n d o r  c o n tr a c te d  to  s e l l ,  th e  C o u r t  
i s  e x e c u t in g  th e  c o n tr a c t  c y -p res , o r  r a th e r  
p e r h a p s  is  c a r r y in g  in to  e ffe c t  a  n e w  c o n tr a c t  x o  
— a  c o u r se  in  w h ic h  d iff ic u lt ie s  w i l l  n e c e s -
s a r i ly  s o m e t im e s  a r is e , a n d  th e s e  p u t  r e s tr ic -
t io n s  o n  th e  ju r is d ic t io n  u n d e r  d is c u s s io n .  
T h e se  se e m  t o  b e  th e  f o l lo w in g :  w h e r e  th e  
d iffe r e n c e  in  v a lu e  o f  th e  in te r e s t  c o n tr a c te d  
fo r  a n d  th e  in te r e s t  a c t u a l ly  to  b e co n v e y e d , 
is  in c a p a b le  o f  c o m p u ta tio n , & c.’ ”

T h a t, a s  th e  p le a d in g s  a n d  e v id e n c e  n o w  s ta n d ,  
is  th e  s i t u a t io n  h ere . T h e  c a se  is , in  th is  r e sp e c t , 
to ta l ly  u n lik e  Keaton v. Brown, 5 7  N . J . Q ., 600 , 
w h ere  i t  w a s  e a s y  to  m a k e  a  d e c r e e  t h a t  w a s  j u s t  
to  b o th  p a r t ie s . I t  i s  im p o s s ib le  to  s a y  w h a t  
p ro p o r tio n  o f  th e  p u r c h a se  m o n e y  s h a l l  b e  d e -
d u cted . I  th in k , h o w e v e r , t h a t  th e  c o n c lu s iv e  a n -
sw er  to  g iv e  t h is  k in d  o f  r e l ie f ,  i s  t h a t  th e  c o m -
p la in a n t  h a s  n o t  a sk e d  fo r  i t ,  or  c o n se n te d  to  a c -
c ep t it .

I t  is  im p o s s ib le  fo r  th e  C o u r t to  d o  e q u ity  to  
th e  p a r t ie s  b y  a  d e c r e e  fo r  p a r t ia l  sp e c if ic  p e r -
fo rm a n ce , a n d  c o m p e n sa t io n  fo r  th e  b a la n c e .

A  c o u r t  w i l l  n o t  d ecree  sp e c if ic  p e r fo r m a n c e  
w h ere  i t  w o u ld  b e  in e q u ita b le  u n d e r  a l l  th e  c ir -
c u m sta n c e s  o f  th e  c a se . I t  i s  w e l l  s e t t le d  t h a t  
sp ec ific  p e r fo r m a n c e  is  d is c r e t io n a r y  w ith  C o u r ts  
o f E q u ity , a n d  a  d e fe n d a n t  w i l l  g e n e r a lly  su c c e e d  
in  p r o c u r in g  a  d is m is s a l  o f  th e  b i l l  i f  h e  c o n v in c e s  
th e  C o u rt t h a t  th e  e x e r c is e  o f  th e  ju r is d ic t io n  w i l l  
be in e q u ita b le  u n d e r  th e  c ir c u m sta n c e s . ( Stouten- 
berg v. Tompkin, 1  S to c k ., 3 3 2 .)

A s  p o in te d  o u t  ab o v e , th e  c h a r a c te r  o f  th e  t i t l e  40
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of the defendant is very doubtful. There is no 
question that it is unmarketable, and there is 
no question but that it was rejected by the com-
plainant previous to this suit. This case must 
be distinguished from cases where there is a de-
ficiency in quantity of land, such as Couse v. 
Boyles, 3 Gr., 212. Cases of deficiency in quantity 
are decided on the presumption.

“that in fixing the price regard was held to 
the quantity.”

Nor must it be confused with those cases where 
the defendants have title in fee simple, to an un-
divided interest in the land, such as Ferrell v. 
Bork, 79 Atl., 897, where defendant had an inde-
feasible title to an undivided % of the premises in 
question. In these cases it is a simple matter to 
determine the amount of compensation tliat would 
exactly compensate the complainant ana ao no 

2 0  injustice to the defendant. How different is the 
case in hand. By the complainant’s contention 
the defendant has a title of the flimsiest character. 
He is not seized in fee of anything. There are 
four or five mortgages which the complainant 
claims may be liens on the premises. There is a 
judgment of over $400 set out in the list of objec-
tions as affecting the title. There are thirteen 
recognizances also set out as affecting the title. 
The defendants received no title as against the 

30 infant remaindermen through the tax proceedings, 
and it is a serious question whether they have any 
title through the tax proceedings at all. Of course 
it was possible to make title against Dora Kasten- 
huber and her husband by the tax proceedings, 
and that was attempting to be done, but whether 
the collusion between the life tenant and the pur-
chaser at the tax sale, and the subsequent taking 
of a conveyance by the husband of the life tenant 
from the purchaser at the tax sale, was such a 

40 fraud as invalidated the whole proceedings as 
against Dora Kastenhuber is open to some ques-
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tion. The very right to sell under the tax proceed-
ings is denied, because there appears to be no reso-
lution of the Board of Finance for the sale of the 
property in question, and many other papers are 
missing, so tha t it is impossible for this Court to 
determine in these proceedings whether Dieffen- 
bach took title under the City Collector’s deed or 
not. If he took no title he might be entitled to a 
lien on the premises for the amount of the taxes 
paid. In  any event, William P. Kastenhuber did 10 
not receive from Dieffenbach any greater right 
than Dieffenbach got under the tax sale, and the 
suggestion that Kastenhuber was a party to the 
fraud in having his wife, the life tenant neglect to 
pay the taxes. I t  might be a question whether 
William P. Kastenhuber would have a right in 
case of the invalidity of the tax sale to a lien for 
the amount of taxes paid.

When Dora Kastenhuber joined with her hus- 
band in the conveyance to Billington it was not 
with an intention of conveying any right or title 
that she derived in the premises by virtue of the 
will of Wilkes, but £he joined merely as the wife 
of William P. Kastenhuber, so that if the tax 
proceedings are invalid, as in all probability they 
are, and as was contended by complainant and 
admitted by Mr. Fielder in his letter to Cowart, 
Billington took no title by his deed from Kasten-
huber, and Sullivan got no title from Billington. ^  

The argument of counsel for the complainant is 
wholly based on the theory that the defendants 
have unquestionably the life estate of Dora Kas-
tenhuber, and no more. If the defendant got the 
life estate of Dora Kastenhuber by the deed from 
Kastenhuber and husband to Billington, then the 
defendants have a greater right than the life 
estate, namely a right to be subrogated to an 
equitable lien for the amount of taxes paid h t the 
tax sale by Dieffenbach. 40
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Assuming for further argument that the title 
of the defendants is for the life of Dora Kasten-
huber. I  submit that there is no principle of 
equity upon which the complainant has a right to 
demand the conveyance to him of that right, be-
sides compensation for the estate not conveyed.

I have searched diligently and I find no case 
which seems to me to hold that where the estate 
of the defendant is not a fee, a decree can be made 

1 0  for partial performance with compensation. The 
reason and the justice of the matter are against it.

How will it be determined what should be al-
lowed to the complainant by way of compensation 
out of the $4,800 purchase money? The complain-
ant suggests that the value of the life estate of 
Dora Kastenhuber is easily ascertainable under 
the rules. By assuming that this were true,' by 
making a decree the Court might do a grave in-
justice to the defendant.

20
Dora Kastenhuber is now 46 years of age. 0he 

was 42 at the time of making the contract, in July, 
1910, and 40 at the time of the conveyance by her 
and her husband to Dieffenbach. At 40 her ex-
pectation of life was 27 years and 103 days. At 
42 it was 25 years and 307 days. And at 46, 22 
years and 355 days. Will the Court make a de-
cree that her expectancy shall be figured as of the 
date of the contract? If so, it will be in effect a 

30 decree that the life estate would terminate 25 
years and 307 days from July 19th, 1910, or May 
26th, 1935. If the Court makes a decree that the 
life estate be conveyed at the present time when 
Dora Kastenhuber has an expectancy of 22 years 
and 355 days, it will go on the assumption that 
the life estate will terminate more than a year 
later than under the former assumption, the reason 
being that the longer Dora Kastenhuber lives, the 
further distant is the expected period of her deafh.
To put it differently, her age at 42 plus her ex-40
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pectancy would be 67 years and 307 days; but her 
age at 46 plus her expectancy would be 68 years 
and 355 days. So that, to make a decree on tbe 
basis of ber expectancy at the time of her con-
tract, would be an injustice to the defendants, 
because it would go on the theory that her life 
would terminate a year earlier than her expect-
ancy now indicates that it will terminate.

There is another very important feature about 
the matter. It may be that the life tenant will 
outlive her expectancy by many years, and during 
this period that she is outliving her expectancy the 
complainant would be enjoying the property that 
really belonged to the defendant. Of course, she 
may die within the period of her expectancy, and 
in that case the Court would award less compensa-
tion than would be fair to the complainant.

All of which to my mind proves that the Court 
will not speculate upon the life of Dora Fasten- ^  
huber. For instance, suppose the Court should 
come to the conclusion asked for T5y the com-
plainant, and was about to make a decree that the 
defendants convey the life estate to the complain 
ant with compensation and before the actual sign-
ing of the decree, but after the Court had ren-
dered an opinion, Dora Kastenhuber died, could 
the Court in conscience sign the decree and thus 
compel the complainant to pay a substantial sum 
of money for nothing? It is not a question whe- gQ 
ther the complainant will take his chances. It 
is a question of law and of equity.

There has been some intimation that possibly 
the complainant would take a conveyance of what 
the defendant has and pay the full consideration 
price. But I submit that he is estopped from 
asking the Court to make a decree of that char-
acter. What he flatly refused to take before he 
instituted his suit, he cannot now after having

40
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experimented with the Court take as the best 
bargain he can make with the Court.

The last argument above applies to this situa-
tion too.

Suppose the complainant frankly said that he 
would now take whatever title the. defendant had, 
that is, as he assumes, the life estate of Dora 
Kastenhuber, and before the actual signing of the 
decree, Dora Kastenhuber should die, would the 
Court then sign the decree? Or suppose that 
even after the signing of the decree before the 
actual payment of the money, the life tenant died 
would it be right or equitable to expect the com-
plainant to pay his money and receive nothing?

I respectfully submit that under the circum-
stances of this case, the Court ought not to exer-
cise its discretion in making a decree for specific 
performance of any kind. The complainant has an 

2 0  a( ê(luate remedy at law for damages, and it seems 
that in this particular case, the fairest and most 
practicable determination would require that the 
defendant be relegated to his action at law for 
damages.

Respectfully submitted,
Ra n d o l ph  Pe r k in s ,

Of Counsel for Appellant.
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Respondent’s Points.
POINTS.

I. A court of equity has undoubted power to 
direct specific performance of a contract for the 
sale of real estate, with an abatement of the con-
sideration or purchase price, where the vendor is 
unable to deliver the title in full performance ot 
the contract.

II The principle asserted in Point I is the 
same whether the defect be one of tenure of 
estate or quantity of land.

HI. The court may frame its decree to direct 
the kind of deed the vendor shall execute to the 
vendee.

IV. The complainant never in person or 
through any authorized agent, waived perform-
ance of the contract so as to in the slightest de-
gree question his right to come into equity for 
specific performance.
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Argument.

Point I.
EQUITY HAS UNDOUBTED 

POWER TO DIRECT SPECIFIC PERFORM 
^ C O N T R A C T  FOR THE SALE OF 

REAL ESTATE, WITH AN ABATEMENT OF 
THE CONSIDERATION OR PURCHASE
£ V CnEF , ™ E ™ E VENDOR IS UNABLE TO DELIVER THE TITLE IN FULL PER-
FORMANCE OF THE CONTRACT.

The contract provides that the vendor will “ well 
and sufficiently convey9’ to Milnor “ his heirs and 
assigns by deed of full covenant and warranty, free 
from all encumbrances except,” etc., the fee of the 
property in question. This means that the vendor 
is to make a good title.

Loundsbery v. Locander, 10 C. E. Gr. 554. 
Skinner v. Christie, 7 Dick. 720.
Meyer v. Madreperle, 39 Vr. 258 (Ct. of E 

& A.).

The fact is that the vendor has only a life inter-
est and that there are outstanding interests of two 
children of Mrs. Kastenhuber, as remaindermen. 
The deed of the defendant, which the court may di-
rect him to execute, will convey the life interest of 
Mrs. Kastenhuber, through whom the vendor ac-
quired the title.

The plaintiff is and always has been desirous of 
securing whatever title the defendant has, with a 
proper abatement of the consideration money. The 
amount to be abated is readily determined with 
fairly strict accuracy under the mortality tables, 
founded upon the probable life of Mrs. Kasten-
huber, the life tenant. The question, however, is 
raised whether the court may direct an abatement, 
and if so, whether the rule of abatement applies in
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a case where there is a failure to convey the tenure 
of the estate, as well as in a ease where there is a 
failure to convey the quantity contracted for.

On the general question of abatement, there 
seems to be no question or doubt respecting the 
right of a court of equity, under a contract to de-
liver a warranty deed, to compel the execution of a 
deed without warranty, and an abatement of the 
consideration, where the vendor is unable to deliver 
the property in manner and form as contracted.

In some of the states, including New Jersey, 
there is one exception, and that is where the wife 
of the vendor refuses to join in the deed or to re-
lease her dower right, for the reason that, in that 
case it is feared the husband may, by reason of the 
relationship, compel or coerce the wife against her 
will to surrender her dower right. Even in such 
casej when the reason for the rule fails, the rule 
itself does not prevail, as in the event of the death 
of the husband before the trial, and a continuance 
of the suit against the heirs; then, an abatement is 
ordered.

The rule itself seems to have been criticised by 
Vice Chancellor Pitney in Borden v. Curtis, 21 Atl. 
Rep. 472, who states the rule to be that:

“ The case of an inchoate right of dower is 
made an exception in this state on the ground 
that the court will not put any coercion indi-
rectly even upon the wife to join her husband 
in a deed of land. * * * But this rule does not 
prevail in all the states, as appears by the cita-
tion in Wat. Spec. Perf. Sec. 511. In many 
states the courts direct compensation by way 
of an abatement in price equal to the value of 
the inchoate right of dower of the wife, ascer-
tained by the use of the standard life tables 
(see Jackson v. Edwards, 7 Paige, 408) and I 
cannot but think if the matter was res nova in



4

this state, such practice would now be adopted. 
I think the reasoning on this subject of Pro-
fessor Pomeroy, in Section 460 of his treatise 
on Specific Performance, is unanswerable (n 
475).”

See 6 Pomeroy Eq. Jur., Sec. 834.

In McCormick v. Stephcmy, 48 Atl. Rep., 25, Vice 
Chancellor Grey, at page 31, referring to the rule 
says:

The force which is to be given to the line 
of cases referred to applies, however, only 
when the complainant asks that indemnity be 

given by a husband against the assertion of the 
inchoate dower of the wife while both are liv-
ing. An indemnity thus given while the rela-
tion of marriage continues might subject the 
wife to some danger of compulsion on the part 
of her husband seeking to relieve himself from 
the indemnity. But where indemnity is asked 
after the husband’s death, and his compulsion 
of the widow is impossible, the reasons for re-
fusing indemnity disappear. The widow’s 
dower is unaffected by the decree, and the pe- 
culiai relationship of husband and wife having 
terminated, indemnity may be required of the 
heirs against the assertion of that right, with-
out subjecting the widow to any undue influence 
tending to overcome her free will.”

The exception to the rule does not, of course, ap-
ply to this case. We only mention it to explain the 
nature of the exception and the reason therefor.

Before taking up the cases which are authority 
for the proposition we have stated above, we wish 
to refer for a minute to the contention of the ap-
pellant, that the contract may be avoided for want 
of mutuality. We do not see how this can be seri-
ously considered, as up to the time of respondent’s 
election to take the title in the condition in which
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it is in the appellants, with a proper reduction for 
defects, his liability, as in many contracts, depended 
upon a condition precedent, namely, the convey-
ance of the estate agreed upon. After respondent 
made his election, he was bound to take the estate 
and pay the reduced compensation.

See also the case of Wardick y. Mace, 103 N. Y. 
Supp. 889, where it was held that where a contract 
for the sale of land bound the vendor to deliver a 
proper deed on payment of the sums agreed on and 
the execution and delivery of a purchase money 
mortgage, and obligated the vendee to make such 
payments and accept “ a proper deed” or in default 
to forfeit the $1,000 paid, it was not void for want 
of mutuality of obligation, though the vendor had 
waived her right to enforce specific performance by 
stipulation while the vendee had not.

Coming now to the authorities on the main ques-
tion involved under the above point, see Fry on 
Specific Performance of Contracts, pages 583-584- 
585 and 586, reading as follows:

“ Purchaser insisting on the contract, there 
being no condition for compensation.

Although, as a general rule, where the ven-
dor has not substantially the whole interest he 
has contracted to sell, he, as we have seen, cam 
not enforce the contract against the purchaser, 
yet the purchaser can insist on having all that 
the vendor can convey, with a compensation for 
the difference.

‘I f ,’ said Lord Eldon, ‘a man, having par-
tial interests in an estate, chooses to enter into 
a contract, representing it, and agreeing to sell 
it, as his own, it is not competent to him after-
wards to say, though he has valuable interests, 
he has not the entirety; and, therefore, the pur-
chaser shall not have the benefit of his con-
tract. For the purpose of this jurisdiction, the
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person contracting under those circumstances is 
bound by the assertion in his contract; and if 
the vendee chooses to take as much as he can 
have, he has a right to that, and to an abate-
ment ; and the court will not hear the objection 
by the vendor, that the purchaser cannot have 
the whole.’ (Mortlock v. Buller, 10 Yes Jr 
315).

The principle was acted on by Lord Notting-
ham, in the case of Cleaton v. Glower, where the 
defendant Gower was tenant for life of certain 
estates in Shropshire, and he and his late father 
agreed with the plaintiff that the plaintiff 
should open and work certain mines, and should 
enjoy the minerals raised for ten years, if the 
defendant or his issue male should so long live, 
at a yearly rent of £ 25. The plaintiff sought 
a specific performance of this contract: The 
defendant objected that he was only tenant for 
life, and subject to account for waste, and that 
he could not execute the contract because it was 
inconsistent with his power; the court decreed 
the defendant to execute the contract so far as 
he was capable of doing it, and likewise to sat-
isfy the plaintiff such damages as he had sus-
tained in not enjoying the premises according 
to the contract.

The principle is also well illustrated by Lord 
Bolingbroke’s case, before Lord Thurlow. The 
incumbent of a living had contracted with a 
tenant in remainder for the purchase of the 
avowson, and on the faith of the contract had 
built a much better house on the glebe than he 
would otherwise have done; the tenant for life 
refusing to concur in the sale, Lord Thurlow 
compelled the tenant in remainder to convey a 
base fee for levying a fine, with a covenant to 
suffer a recovery on the death of the tenant for 
life.
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In Wheatley v. Slade, Shadwell, V. C., held 
the principle under discussion not to apply 
where a large part of the property could not he 
conveyed; and, consequently, the contract in 
that case being for the sale of a lace manufac-
tory, and it turning out that the vendors were 
only entitled to nine-sixteenths of the whole, 
and that those parts were subject to a debt 
which would exhaust nearly the whole of the 
purchase money, he refused specific perform-
ance. The vice chancellor’s decision appears 
to have been influenced by the circumstance 
that the vendors entered into«the contract un-
der a mistaken impression that they were pos-
sessed of the entirety of the property. But the 
case, even if it can thus or otherwise upon its 
own particular circumstances be supported, is 
not, it is submitted, likely now to be followed. 
For it will be shown that, though the difference 
between the property contracted to be sold and 
that which the vendor can actually convey may 
be great, the court will generally, notwithstand-
ing this circumstance, enforce the contract 
where it sees that its intention is the sale of 
whatever interest the vendor has.

Indeed the tendency of the court in recent 
years has been to apply the principle liberally. 
Thus where two vendors contracted to sell 
two-sixths of certain leaseholds ‘together with 
all other their rights and interests therein,’ 
and it turned out that they were only entitled 
to two twenty-first parts each, the purchaser 
was held entitled to specific performance of 
the contract to the extent of the vendors in-
terests, with a proportionate abatement of the 
purchase money.

Again, where A, who had only an estate per 
autre vie in property, the remainder in fee be-
longing to his wife, contracted to sell the fee
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simple to B (who was ignorant of the state of 
the title), and then got his wife to concur with 
him in conveying it to C (who knew of B ’s con-
tract), it was held that B Was entitled to have 
a conveyance from C of A ’s interest, with com-
pensation in respect of his wife’s interest, 
which he was unable to convey or bind without 
her consent.

So where vendors contracted to sell the en-
tirety of certain freeholds, and it was after-
wards discovered that they were entitled to an 
undivided moiety only, the purchaser obtained 
a decree for the specific performance of the 
contract by the vendors to the extent of their 
moiety, with an abatement from the purchase 
money of one-half the amount. ’ ’

See also Loundsbery v. Laconder, 25 N. J. Eq 
554.

The bill in that case was filed for the specific per-
formance of a contract to convey lands. The court 
in its opinion on page 559 says:

“ The general doctrine in equity is, that a 
purchaser on a bill for specific performance, 
filed by the vendor, will not be compelled to ac-
cept compensation or indemnity; and on a bill 
by the purchaser, a vendor will be required to 
allow compensation in case he is able to make 
title for part, but not for the whole, if the pui- 
oliaser consents to accept part performance 
with such compensation.”

The above case is also cited and followed in 
Keator v. Broivn, 57 N. J. Eq. 600, at 601; also in 
Campbell v. Hough, 73 N. J. Eq., 601.

In the case of Ferrell v. Bork, 79 Atl. .897 (N. J. 
Ct. of E. & A.) affirmed 6 Buch. 615, where a ven-
dor having title to only a three-quarters interest in 
certain real estate, contracted to convey the entire 
title for a specified sum in cash, and a mortgage
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for the balance, and the vendee on ascertaining the 
vendor’s inability to convey the- entire estate, 
elected to accept title to the part the vendor could 
convey. It was held that the vendee was entitled 
to a decree for specific performance with a deduc-
tion of one-fourth of the cash payment and one- 
fourth of the amount of the mortgage.

See also Capstick v. Creme, et al., 66 N. J. 
Eq. 341.

Couse v. Boyles, 3 Gr. Ch. 212.
Van Blarcom v. Hopkins, 18 Dick. Hop. 466.
Also Kuhn v. Epstein, 10 Lawyers Reports, 

N. S. 117.
Also cases collated in the note. Some of the cases 

in the above mentioned note being the following:
The case of Morlock v. Buller, 10 Ves. Jr. 315, 

(quoted from in Frye on Specific Performance, 
above) is here cited and quoted from.

Also in Se.egar v. Smith, 78 Ga. 616, 3 S. E. 613, 
where it appeared that a tract of land which was 
purchased as 50 acres was found, upon being sur-
veyed, to contain only 34^  acres. It was held that 
the vendee might insist upon a specific performance 
of the contract with compensation for the deficiency.

To the same effect is Hunt v. Smith, 139 111. 296, 
28 N. E. 809, in which it was held that a decree for 
the specific performance of a contract for the sale 
of land, which required the vendor to remove an 
encumbrance upon the land, and, upon his failure 
so to do, permitted the purchaser to discharge the 
same out of the purchase money, was not open to 
the charge of making and enforcing a new and dif-
ferent contract from that entered into by the par-
ties themselves.

So, in Waters v. Travis, 9 Johns, 450, in which 
it appeared that the vendor after his contract with 
the vendee, conveyed to a bona-fide purchaser a
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portion of the land contracted to be sold, it was 
held that he could be compelled to convey that part 
of the land not sold, with an abatement to the ven-
dee for the deficiency. The court said that it was 
against all “ notions of justice” to permit the ven-
dor to excuse himself from performing so much of 
his contract as he could because he had seen fit 
wrongfully to abridge himself of the power of per-
forming the whole.

And in Harbers v. Gadsden, 6 Rich. Eq. 284, 62 
Am. Dec. 390, the court made use of the following 
language:

“ Where the vendor is incapable of making a 
. complete title to all the property sold, or in the

agreement to sell has misdescribed it in im-
portant particulars, the court will not hear 
from him the objection that, although he has 
part, he has not the whole estate, as described 
and sold, but will compel him, if the purchaser 
so chooses, to execute so much of the contract 
as he is able, with abatement in the price.”

And in Walling v. Kinnard, 10 Tex. 508, 60 Am. 
Dec. 216, it was held to be an established rule that, 
if a misrepresentation was made as to the quantity 
of land contracted to be sold, though innocently, 
the purchaser had the right, if he did not abandon 
the contract, to have what the vendor could convey, 
with an abatement out of the purchase price for so 
much as the quantity of the land fell short of the 
representation.

There are also some forty or fifty other cases 
cited in the note in support of the above doctrine.

\
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Point II.
THE PRINCIPLE ASSERTED IN POINT I 

IS THE SAME WHETHER THE DEFECT BE 
ONE OF TENURE OF ESTATE OR QUAN-
TITY OF LAND.

There is no difference in principle, so long as the 
vendee is willing to take the limited estate that the 
vendor has power to convey, and if the abatement 
can be figured with a reasonable decree -of accuracy.

In Nelthorpe v. Holgate, 1 CollyeT, 204 (28 Eng. 
Ch.), the vendor contracted to sell an estate in fee, 
but upon examination of . title, it appeared that the 
vendor’s mother had a life estate in the premises. 
She refused to join in the conveyance to the pur-
chaser, and in an action by the purchaser for 
specific performance, it was held that the contract 
must be specifically performed, with compensation 
in respect of the life interest.

In Barnes v. Wood, Law Rep. 8 Eq. 424, the hus-
band contracted to convey the fee, having only a 
life interest: Held, that the purchaser could compel 
him to convey what title he had, with a proper al-
lowance to him by way of abatement of purchase 
money. The court said on page 429:

* * The husband here represented himself to be 
the owner of the fee, being in fact only en-
titled to the limited interest I have mentioned 
(estate per auter vie). The purchaser entered 
into his contract with the husband in total 
ignorance of the state of the title, and without 
any knowledge that the husband could sell only 
with the concurrence of his wife. The husband 
therefore is bound to convey all the interest 
that he has according to the principle of the 
authorities that have been cited. And the court 
must endeavor to find out in the best way it can
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what compensation is to be made in respect of 
the interest which he is unable to convey.’’ 
(Citing Nelthorpe v. Holgate, supra).

In Barker v. Cox, Law. Rep. 4 Ch. D. 464, A had 
a reversion in fee, and B, his wife, had a life in-
terest in the property. A contracted with C to con-
vey it in fee simple. A died, and B refused to con-
vey her life estate. H e l d , that the purchaser could 
compel specific performance of what A had title to, 
and should be allowed compensation for B ’s life in-
terest.

Specific performance decreed upon the bill of the 
purchaser with compensation for a defective title 
by reduction of the purchase money. The defect 
consisted in a representation by the Particular of a 
church lease for twenty-one years with covenants 
for renewals for sixty-three years, the lease being 
actually for lives, and the covenants limited and con_ 
tingent.

Milligan v. Cooke, 16 Vesey, Jr. 1 (leading case).
In Mortlock v. Buller, 10 Vesey, Jr., 315, Lord 

Eldon said:
“ I also agree that if a man having partial 

interests in an estate chooses to enter into a 
contract representing it and agreeing to sell it 
as his own, it is not competent for him after-
wards to say though he has valuable interests 
he has not the entirety, and, therefore, the pur-
chaser shall not have the benefit of his con-
tract. For the purpose of this jurisdiction, the 
person contracting under those circumstances 
is bound by the assertion in his contract, and if 
the vendee chooses to take as much as he can 
have, he has a right to that, and to an abate-
ment. ’ ’

Melin v. Wooley, 22 Lawyers Reports Annotated, 
(New Series) 595, holds that compensation will be
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awarded indifferently whether the difference be-
tween what was contracted for and what was con-
veyed is one of tenure or of equantity, citing, Eaton 
Equity, 560, and Tobin v. Larkin, 183 Mass., 389, 
where a vendor having title to only three-quarters 
interest in certain real estate contracted to convey 
the entire title for a specified sum in cash, and a 
mortgage for the balance, and the vendee on ascer-
taining the vendor’s inability to convey the entire 
estate, elected to accept title to the part the vendor 
could convey, he was entitled to a decree for specific 
performance with a reduction of one-fourth of the 
cash payment and one-fourth of the amount of the 
mortgage.

Ferret v. Bork, 79 Atlantic Reporter, 897, supra, 
76 N. J. Eq. 615, where a co-tenant contracted to 
convey the whole estate his vendee can compel him 
to convey his interest and the vendee is entitled to 
compensation for the portion the vendor is not able 
to convey.

Keator v. Brown, 57 N. J. E., 600, supra.
See also Kuhn v. Epstein, 10 Lawyers Reports, 

Annotated (N. S.) 117, 80 N. E., 80, supra.

Point III.
THE COURT MAY FRAME ITS DECREE 

TO DIRECT THE KIND OF DEED THE VEN-
DOR SHALL EXECUTE TO THE VENDEE.

The mere fact that the contract calls for a war-
ranty deed presents no obstacle, if the vendee is 
willing to take a deed without warranty. It does 
not lie with the vendor to say that the deed must be 
a warranty deed, anymore than it lies with him to 
determine that he must convey the fee when he 
does not possess title to the fee. In other words, 
the form of the deed respecting covenants, quantity
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of land or tenure of estate, rests entirely with the 
court, in a case where the vendee is willing to waive 
provisions found in the contract for the benefit of 
the vendee. The covenant of warranty is simply for 
the benefit of the vendee, just as the tenure of the 
estate would be, or the quantity of land embraced 
in the conveyance. If, then, the vendee is willing to 
accept a less tenure of estate, with a proper abate-
ment he may waive the covenant of warranty in 
the deed, and accept a bargain and sale deed which 
will convey whatever estate the vendor has.

The fact that a vendor of land who has con-
tracted to give a warranty deed, is unable to do 
so, is no defence to a bill by the vendee to enforce 
a specific performance. And where the decree re-
quires the Master in Chancery to make a convey-
ance to the vendee, this will amount only to a quit 
claim deed by the vendor, and the latter cannot 
complain of the decree on that account.

Litsey  v. Whittemore, 111 111. 267.
Although a broker for sale of real estate exceeds 

his authority in contracting to furnish a warranty 
deed and abstract of title, the grantee may waive 
such requirements and enforce the contract as one 
providing for a bare transfer of titles

Jasper v. Wilson, 23 Lawyers Reports Annotated, 
(New Series) 982-986; 94 Pac. 951; 14 N. M. 482, 
where a vendor had contracted to convey certain 
land unconditionally, but it was found later that he 
had no title to the mineral rights therein, it was 
held, in a suit by the vendee for specific perform-
ance, that the vendee was entitled to a deed convey-
ing what title the vendor had and reserving the 
mineral rights to their real owners.

Anderson v. Kennedy, 51 Mich. 468-469.



Point IV.
THE COMPLAINANT NEVER IN PERSON 

OR THROUGH ANY AUTHORIZED AGENT, 
WAIVED PERFORMANCE OF THE CON-
TRACT SO AS TO IN THE SLIGHTEST DE-
GREE QUESTION HIS RIGHT TO COME 
INTO EQUITY FOR SPECIFIC PERFORM-
ANCE.

There never was a refusal on the part of the com-
plainant to take title. Indeed, on the day for clos-
ing title, he was present in person as well as by 
representative, (page 119, State of Case) with the 
money, bond and mortgage, ready to take title, and 
the only action that was ever commenced or threat-
ened was for specific performance to compel the de-
livery of the property. It is true that the bill has 
been amended, but the first bill, as well as every 
amended bill filed in this suit, has been for a specific 
performance title to the property. At no
time has a been filed for damages only.

The most that is claimed by defendant is that at 
some time prior to the day finally fixed for closing, 
Mr. Boyd, representing the Montclair Trust Com-
pany (who was examining the title to determine 
whether his Trust Company would issue a title pol-
icy), stated that the title was defective, in that Sul-
livan could only convey at most a life estate in the 
property, leaving outstanding the rights of the re-
maindermen.

Mr. Boyd, of course, could not bind the complain-
ant. He was representing his own client—the Mont-
clair Trust Company—which company very prop-
erly caused the title to be examined before it could 
determine whether or not to issue its policy, insur-
ing the title; but the broadest statement that Mr. 
Boyd made was that the defendant’s title was de-
fective. Even if Brisbane himself had made that
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statement, it would not have relieved the vendor 
from his contract, nor would it have deprived the 
complainant of his right to specific performance 
with proper abatement of the consideration.
. When a title is defective, it is the right of the 
vendee to reject the defective title tendered, and if 
he does so, it does not deprive him of his right to 
come into equity for specific performance, with a 
proper abatement of the consideration; otherwise, 
a vendee could never secure specific performance of
a. contract, where the title was not as contracted for. 
If he accepted the title tendered, then, of course, he 
would have no remedy, and if he rejected the title, 
defendant’s counsel argues, it is an abandonment 
of his right to come into equity for specific per-
formance. This is not, and cannot be the law. Had 
Sullivan tendered a title covering whatever interest 
he had with a satisfactory and just abatement of 
the consideration, a refusal on the part of the com-
plainant to accept it would present a different ques-
tion, but when a vendor tenders a defective title, 
the vendee may reject that improper tender and 
come into equity for specific performance and a 
proper abatement because it is only in equity that 
he can get that relief.

In Saldutti v. Flynn, 65 Atlantic Reporter, (N,
J.) 246, Vice Chancellor Emery said at page 247: 

“ On the part of all the defendants, it was 
claimed at the hearing that the contract with 
complainant was terminated by his refusal to 
accept Flynn’s offer to receive the $1,500, and 
on his receiving it, to execute and deliver a deed 
for the property, executed by him without Mrs. 
Flynn joining, but with covenants of warranty. 
To this claim there are two answers: First, 
the agreement to convey free of all incum-
brance is not satisfied by a mere conveyance 
containing a covenant against incumbrance,
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but the vendee is entitled under such contract 
to a conveyance by the husband and his wife 
before paying the purchase money. Young v. 
Paul, 10 N. J. Eq. 401, 405, 64 Am. Dec. 456 
(Williamson, Ch.) affirmed on appeal (Err. & 
App. 1855). The w ife’s inchoate right of 
dower was an incumbrance, and its existence 
is a breach of a covenant against incumbrances.

Carter v. Denman’s E x’rs, 23 N. J. Law. 260, 
272, 273 (Sup. Ct. 1852). In the second place, 
a vendor is in equity a trustee for the vendee 
from the time of the execution of the agree-
ment. K ing  v. Ruckman, 21 N. J. Eq. 599, 604 
(Err. & App. 1870) ; Haughwaut v. Murphy, 22 
N. J. Eq. 531, and opinion of Depue, J., at 
pages 546, 547 (Err. & App. 1871). The failure 
of the vendee to perform the contract on his 
part strictly at the time fixed, if the vendor 
is ready to . perform, does not in equity dis-
charge thè contract, unless by the contract it-
self or circumstances proved in the case, time 
is made or has become of the essence of the 
contract, or the delay has made specific per-
formance inequitable. This is the radical dif-
ference between the equitable and legal rights 
on failure to perform strictly the terms of such 
contract. The equitable remedy remains al-
though neither party was ready on the contract 
day, and no action at law would lie in favor 
of either party. King v. Ruckman, 21 N. J. 
Eq. 605; Zimmerman v. Brown, (N. J. Ch. 36 
Atl. 675, 677, Emery, F. Ch. 1897) ; Freeson v. 
Bissell, 63 N. Y. 168, 170 (1875). Flyrm, 
therefore, was not released from the contract 
by the refusal of the vendee to accept the deed 
without the wife joining; and, the conveyance of 
F1ynn’s rights to the land being made to the 
Napuranos with actual as well as constructive
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n o t ic e , t h e s e  d e fe n d a n ts ,  a s  f a r  a s  F ly n n  him -
s e l f  i s  c o n c e r n e d , h o ld  th e  le g a l  t i t le  a s  tru s-
t e e s  f o r  c o m p la in a n t  a n d  s u b je c t  to  com p la in -
a n t ’s  a g r e e m e n t . Haughwaut y . Murphy 
supra.”

There are two cases cited in the above opinion to 
which we would like to draw the court’s special 
attention. In King  v. Ruckman, supra, the court 
in its -opinion, said:

A. contract for the sale of land is regarded 
m equity, for most purposes, as if it had been 
specifically executed. The purchaser becomes 
the equitable owner of the land and the seller 
of the purchase money.”

In this case the court decreed specific per-
formance of the contract.

See also case of Haughwaut v. Murphy, supra, 
as indicating the extent to which the vendee is 
bound by his contract to convey. The court in the 
course of its opinion on pages 546 and 547, says: 

“ In equity, upon an agreement for the sale 
of lands, the contract is regarded, for most 
purposes, as if specifically executed. The pur-
chaser becomes the equitable owner of the 
lands, and the vendor of the purchase money. 
After the contract, the vendor is the trustee of 
the legal estate for the vendee. Crawford v. 
Bertholf, Saxton 460; Hoagland v. Latourette,
1 Green’s Ch. 254; Huffman v. Hummer, 2 C. E. 
Green 264; King v. Ruchman, 6 C. E. Green, 
599. Before the contract is executed by con-
veyance, the lands are devisable by the vendee, 
and descendible to his heirs as real estate; and 
the personal representatives of the vendor are 
entitled to the purchase money. 1 Story’s Eq., 
Sec. 789; 2 Ibid., Sec. 1213. If the vendor 
should again sell the estate which, by reason 
of the first contract, he is only seized in trust,
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he will be considered as selling it for the bene-
fit of the person for whom, by the first con-
tract, he became trustee, and therefore liable 
to account. 2 Spence’s Eq. Jur. 310.”

Conclusion.
In view of the facts set forth above and the 

authorities quoted from, we contend that the decree 
of the Court of Chancery should be affirmed.

Respectfully submitted,

RIKER & RIKER,
Solicitors of Respondent.

E d g a r  H. P i n n e o ,
Of Counsel with Respondent.
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th e  sa id  E l la  J . S u ll iv a n  by J a m e s  B il l in g t o n  on  
J u n e  tw e n ty -n in th , N in e te e n  h u n d r e d  a n d  ten .

T h a t  o n  s a id  n in e te e n th  d a y  o f  J u ly ,  n in e te e n  
h u n d red  a n d  te n , t h e  s a id  E l la  J . S u ll iv a n , b y  
J a m e s  A . S u ll iv a n , h er  a g e n t , b y  h e r  la w f u l ly  
a u th o r iz e d  so  to  d o , d id  e n te r  in to  an  a g r e e m e n i  
in  w r it in g  w it h  B e n n e t t  M iln e r , o f  th e  B o r o u g h  
of M a n h a tta n  in  th e  c o u n ty  o f  N e w  Y o r k  and  
S ta te  o f  N e w  Y o r k  fo r  th e  c o n v e y a n c e  o f  th e  
ab ove  d e sc r ib e d  p r e m ise s  to  th e  sa id  B e n n e t t  M il- 40
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nor, h is  h e ir s  o r  a s s ig n s , o f  w h ich  th e  fo llo w in g  is  
a  tr u e  c o p y :

“A r t ic le s  o f  A g r e e m e n t, m a d e  th e  19th  day  
o f  J u ly ,  in  th e  y e a r  o f  ou r  L ord  O ne T h ou s-
a n d  N in e  H u n d r e d  a n d  T en  b e tw een — Jam es  
A . Sullivan, o f  th e  C ity  o f  J e r se y  C ity , in  
th e  C o u n ty  o f  H u d so n , an d  S ta te  o f  N ew  
J e r s e y , p a r ty  o f  t h e  f ir s t  p a r t;  a n d — R en n et  
M iln o r , o f  th e  B o r o u g h  o f  M a n h a tta n  in  th e  
C o u n ty  o f  N e w  Y o r k , a n d  S ta te  o f  N e w  Y ork, 
p a r ty  o f  t h e  se c o n d  p a r t;

“W i t n b s s e t h : T h a t th e  s a id  p a r ty  o f the  
f ir s t  p a r t , fo r  a n d  in  c o n s id e r a tio n  o f  th e  sum  
o f  F o u r  th o u sa n d  e ig h t  h u n d red  ($ 4 ,8 0 0 .0 0 )  
D o lla r s  to  b e  p a id  a n d  sa t is f ie d  a s  h ere in -
a f t e r  m e n tio n e d , a n d  a ls o  in  c o n s id e r a tio n  of 
t h e  c o v e n a n ts  a n d  a g r e e m e n ts  h e re in a fter  
m e n tio n e d , m a d e  a n d  e n te r e d  in to  b y  th e  sa id  
p a r ty  o f  th e  se c o n d  p a r t, d o th  a g ree  to  and  
w ith  th e  sa id  p a r ty  o f  th e  seco n d  p a rt, th a t  

20  fie  th e  s a id  p a r ty  o f  th e  f ir s t  p a r t, Avill w ell 
a n d  s u ff ic ie n t ly  co n v e y  to  th e  sa id  p a r ty  of 
"the se c o n d  p a r t , h is  h e ir s  a n d  a ss ig n s , by  
D e e d  o f  f u l l  c o v e n a n t an d  w a r r a n ty  free  
fro m  a l l  e n c u m b r a n c e , e x c e p t  a m o rtg a g e  o f  
T w o  th o u sa n d  ($ 2 ,0 0 0 .0 0 )  D o lla r s , h e ld  by 
J e n n ie  T u rn er , a n d  d u e  J u ly  2, 1911 , on  or 
b efo re  th e  f ir st d a y  o f  S ep tem b er  n e x t en -
s u in g  th e  d a te  h e r e o f, a l l  th a t  lo t , tr a c t , or  
p a r c e l o f  la n d  a n d  p r e m ise s , h e r e in a fte r  p a r . 
t ic u la r ly  d escr ib ed , s i tu a te ,  ly in g  an d  be-
in g  in  th e  C ity  o f  J e r s e y  C ity , in  th e  C ou n ty  

30 o f  H u d so n  a n d  S ta te  o f  N e w  J e r se y , kn ow n  
a s  lo t  ‘F ’ in  C ity  B lo c k  1865  on F o w le r ’s  
O ffic ia l A s s e s s m e n t  M ap o f J e r se y  C ity , a lso  
k n o w n  a s  N o . 11 W ilk s  S tr e e t , J e r se y  C ity , 
b e in g  in  d im e n s io n  tw e n ty -fo u r  fe e t  s ix  in ch es  
fr o n t  a n d  rea r  b y  o n e  h u n d red  a n d  n in e  fee t  
in  d e p th  on o n e  s id e  an d  o n e  h u n d red  and  
se v e n  fe e t  in  d ep th  on  th e  o th er  sid e.

“ B e in g  a l l  o f  th e  p r e m ise s  con veyed  to  
g r a n to r  b y  J a n ie s  B il l in g to n  in  th e  m on th  o f  
J u n e , 1910 .

“ I t  i s  m u tu a lly  u n d e r sto o d  a n a  agreed  bv 
a n d  b e tw e e n  th e  p a r t ie s  h ereto  th a t th e  secon d40
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m o r tg a g e  h e r e in a fte r  m e n tio n e d  s h a ll  c o n ta in  
a  c la u s e  s u b o r d in a t in g  i t  t o  a n y  n e w  m o r t-
g a g e  w h ic h  m a y  b e  p la c e d  o n  th e  p r o p e r ty  
d u r in g  th e  c u r r e n c y  o f  sa id  se c o n d  m o r tg a g e  
a fte r  th e  p r e se n t  f ir s t  m o r tg a g e  is  d isc h a r g e d ,  
p r o v id in g , h o w ev er , t h a t  s a id  n e w  m o r tg a g e  
s h a ll  n o t  e x c e e d  th e  su m  o f  T w o  th o u s a n d
($ 2 0 0 0 )  D o lla r s . . .

“A n d  th e  s a id  B e n n e t t  M iln o r , fo r  h is  h e ir s , 10  
e x e c u to r s , a n d  a d m in is tr a to r s , d o th  c o v e n -
a n t, p r o m is e  a n d  a g r e e  to  a n d  w ith  th e  s a id  
p a r ty  o f  th e  f ir s t  p a r t , h is  h e ir s , e x e c u to r s ,  
a d m in is tr a to r s  a n d  a s s ig n s , th a t , h e  th e  sa id  
p a r ty  o f  th e  se c o n d  p a r t , w i l l  p a y  a n d  s a t is fy  
or c a u se  to  be p a id  a n d  sa t is f ie d ,  ̂ u n to  th e  
s a id  p a r ty  o f  th e  f ir s t  p a r t , th e  s a id  su m  o f  
F o u r  th o u sa n d  e ig h t  h u n d r e d  ($ 4 ,8 0 0 .0 0 )  
D o lla r s , a s  a n d  fo r  th e  p u r c h a se  m o n e y  o f  
th e  fo r e g o in g  d e sc r ib e d  la n d  a n d  p r e m ise s , 
in  th e  fo l lo w in g  m a n n er , th a t  i s  to  s a y :

“$ 200.00 o n  r e c e ip t  o f  th is  c o n tr a c t , r e c e ip t  
of w h ic h  is  h ereb y  a c k n o w le d g e d .

“$ 2 ,000.00 b y  ta k in g  th e  p r o p e r ty  su b je c t  
to  a  m o r tg a g e  fo r  lik e  a m o u n t n o w  o n  sa id  
p r e m ise s  a s  a fo r e m e n tio n e d .

“$ 8 0 0 .0 0  b y  th e  p a r ty  o f  th e  se c o n d  p a r t  
d e liv e r in g  to  th e  p a r ty  o f  th e  f ir s t  p a r t  a  p u r -
c h a se  m o n e y  se c o n d  m o r tg a g e  fo r  l ik e  a m o u n t  
t o  be se c u r e d  b y  h is  b o n d , w h ic h  m o r tg a g e  is  
t o  ru n  fo r  th e  term  o f  tw o  y e a r s  a n d  b ear  
in te r e s t  a t  th e  r a te  o f  s ix  ( 6 % ) p e r  c e n t, 
p a y a b le  s e m i-a n n u a lly ;  p r iv ile g e , h o w ev er , to  30 
th e  p a r ty  o f th e  se c o n d  p a r t  to  p a y  a l l  or  a n y  
p a r t  o f  th e  sa id  m o r tg a g e  a t  a n y  t im e  b efo re  
d a te  o f  m a tu r ity , p r o v id in g  h e  g iv e s  th e  p a r ty  
o f  th e  f ir s t  p a r t  a  th r e e  d a y s  n o t ic e  o f  h is  in -
te n t io n  so  to  do.

“$ 1 ,8 0 0 .0 0  b a la n c e  in  ca sh  o n  p a s s in g  o f  
t i t l e  a n d  d e liv e r y  o f  d eed .

“$ 4 ,8 0 0 .0 0  to ta l .
“ A n d  i t  i s  fu r th e r  a g reed , by  th e  p a r t ie s  

to  th e se  p r e se n ts , th a t  th e  s a id  p a r ty  o f  th e  
se c o n d  p a r t , h is  h e ir s  a n d  a s s ig n s , m a y  e n te r  
in to  a n d  u p o n  th e  sa id  la n d  a n d  p r e m ise s  on 40
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or  b efo re  th e  f ir s t  d a y  o f  S ep tem b er , next 
e n s u in g  th e  d a te  h ereo f, a n d  fro m  th en ce  take  
th e  r e n ts , is s u e s  a n d  p r o f its  to  h is  an d  their  
u se .

“A n d  i t  i s  fu r th e r  a g reed , by th e  p arties  
h e r e to , th a t  th e  s a id  D e e d  o f  F u l l  coven an t  
a n d  w a r r a n ty  s h a ll  be d e liv e r e d  a n d  received  
a t  th e  office  o f  R o b e r t  M. Boyd', J r ., 203  

10  B r o a d w a y , N . Y ., b e tw een  th e  h o u r s  o f  1 1  
in  th e  fo r e n o o n  a n d  tw o  in  th e  a ftern o o n  on  
th e  sa id  f ir s t  d a y  o f  S e p te m b e r  n e x t  en su in g  
th e  d a te  h ereo f.

“ T h is  p r o p e r ty  b e in g  so ld  s u b je c t  to thq  
m o n th ly  r ig h t s  o f  th e  te n a n ts  in  p o ssess io n .

“I n  W itn e s s  W h ereo f, th e  s a id  p a r t ie s  have  
h e r e u n to  in te r c h a n g e a b ly  s e t  th e ir  h a n d s an d  
se a l th e  d a y  a n d  y e a r  f ir st ab ove m en tion ed .

“ S ig n e d , se a le d  a n d  d e liv e r e d  in  th e  p res-
e n c e  o f ;

“ ( S ig n e d )  J a m e s  A . S u l l i v a n , (L . S .)
20 “ B e n n e t t  Mil n o r , (L. S .) ”

T h a t  s a id  a g r e e m e n t w a s  on  th e  tw en ty -fo u r th  
d a y  o f  A u g u s t , N in e te e n  h u n d red  an d  ten , d u ly  
a c k n o w le d g e d  b y  th e  s a id  J a m e s  A . S u lliv a n  and  
on  th e  tw e n ty -f if th  d a y  o f  A u g u s t , N in e te e n  h u n -
d red  a n d  te n  w a s  reco rd ed  in  th e  office o f  th e  R e g -
is t e r  o f  th e  C o u n ty  o f  H u d so n  in  B o o k  1063 o f  
D e e d s  fo r  sa id  C o u n ty  on  p a g e  605  &c.

T h a t  th e r e a fte r  th e  sa id  B e n n e tt  M iln or , by 
3Q a s s ig n m e n t  in  w r it in g , fo r  a v a lu a b le  c o n sid era -

t io n , d id  s e t  o v er  a n d  a s s ig n  a l l  o f  h is  r ig h t  t i t le  
a n d  in te r e s t  o f  in  a n d  to  th e  ab ove  m en tio n ed  c o n -
t r a c t  to  y o u r  o ra to r , A r th u r  B r isb a n e , an d  th a t  
th e r e a fte r , a n d  on  o r  a b o u t  th e  tw e n ty -fo u r th  d ay  
o f  A u g u s t , N in e te e n  h u n d red  a n d  te n , y o u r  o ra to r  
a n d  th e  s a id  J a m e s  A . S u ll iv a n , a c t in g  fo r  th e  
s a id  E l la  J .  S u ll iv a n , m u tu a lly  agreed  t h a t  th e  
t im e  fo r  th e  c lo s in g  o f  th e  s a le  u n d e r  th e  above  
m e n tio n e d  a g r e e m e n t sh o u ld  be ex te n d e d  u n til  
S a tu r d a y , O cto b er  fir s t , N in e te e n  h u n d red  a n d40 7
T en , a t  th e  sa m e  h o u r  a n d  p la c e  a s  m en tio n ed  in  
th e  a g r e e m e n t;  a n d  th a t  on  th e  tw e n ty -n in th  d a y
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of S ep tem b er , N in e te e n  h u n d r e d  a n d  T en , y o u r  
ora tor  a n d  th e  sa id  J a m e s  A . S u ll iv a n , a c t in g  fo r  
th e  s a id  E l la  J . S u ll iv a n , fu r th e r  a g r e e d  in  w r it -
in g  to  e x te n d  th e  t im e  fo r  th e  c lo s in g  o f  th e  s a le  
under sa id  a g r e e m e n t u n t i l  S a tu r d a y , O cto b er  
f ifteen th , N in e te e n  h u n d r e d  a n d  te n , a t  th e  sa m e  
h o u r  a n d  p la c e  a s  m e n tio n e d  in  th e  a g r e e m e n t.

Y o u r  o r a to r  fu r th e r  s h o w s  th a t  on  th e  sa id  
f ifte e n th  d a y  o f  O cto b er , N in e te e n  h u n d r e d  a n d  
ten , a t  th e  t im e  a n d  p la c e  t o  w h ic h  th e  c lo s in g  o f  
th e  s a le  h a d  b een  e x te n d e d  by  m u tu a l a g r e e m e n t,  
a s  a fo r e sa id , y o u r  o r a to r , b y  h is  d u ly  a u th o r iz e d  
r e p r e se n ta tiv e , w a s  p r e se n t  a n d  te n d e r e d  h im s e lf  
read y  a n d  w i l l in g  to  p a y  th e  c o n s id e r a t io n  p r o -
v id ed  fo r  in  s a id  a g r e e m e n t on  h is  r e c e iv in g  a  
d eed  o f  c o n v e y a n c e  a s  th e r e in  p r o v id e d , b u t  t h a t  
n e ith e r  th e  sa id  E l la  J .  S u ll iv a n  n o r  th e  s a id  
J a m e s  A . S u ll iv a n  a tte n d e d  a t  s a id  t im e  a n d  
p lace , n o r  d id  a n y  o n e  a tte n d  fo r  th e m  o r  e ith e r  
o f  th em .

A n d  y o u r  o r a to r  fu r th e r  sh o w s  th a t  a t  a l l  t im e s  
s in c e  th e  sa id  f if te e n th  d a y  o f  O ctob er , N in e te e n  
h u n d red  a n d  te n , h e  h a s  b een  r e a d y  a n d  w i l l in g  
to  p a y  th e  c o n s id e r a t io n  p r o v id e d  in  s a id  a g r e e -
m en t, a n d  h a s  o f te n  r e q u e s te d  th e  sa id  E l la  J .  
S u lliv a n  a n d  J a m e s  A . S u ll iv a n  t o  c o n v e y  to  h im  
th e  p r e m ise s  m e n tio n e d  in  sa id  a g r e e m e n t, in  a c -
co rd a n ce  w ith  th e  te r m s  th e r e o f, b u t t h a t  th e  s a id  
E lla  J . S u ll iv a n  a n d  J a m e s  A . S u l l iv a n  h a v e  a l -
w a y s r e fu se d  a n d  s t i l l  r e fu se  to  c o n v e y  t o  y o u r  
o ra to r  th e  p r e m ise s  d e sc r ib e d  in  s a id  a g r e e m e n t  
in  a cc o r d a n c e  w ith  th e  te r m s  th e r e o f;

A ll  o f  w h ic h  a c t in g s  a n d  d o in g  o f  th e  sa id  E lla  
J . S u ll iv a n  a n d  J a m e s  A . S u ll iv a n  a r e  c o n tr a r y  
to  e q u ity  a n d  g o o d  c o n sc ie n c e  a n d  te n d  to  th e  
m a n ife s t  w r o n g , in ju r y  a n d  o p p r e ss io n  o f  y o u r  
o r a to r  in  th e  p r e m ise s .

I n  c o n s id e r a t io n  w h e r e o f, a n d  fo r  a s  m u ch  a s

10

20

3 0

40
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y o u r  o r a to r  i s  e n t ir e ly  w ith o u t  a d e q u a te  rem edy  
in  t h e  p r e m ise s , a c c o r d in g  to  th e  s t r ic t  ru les o f 
th e  co m m o n  la w , a n d  c a n  o n ly  h a v e  a d eq u ate  re-
l i e f  in  a  c o u r t  o f  e q u ity , w h ere  m a tte r s  o f th is  
n a tu r e  a r e  p r o p e r  c o g n iz a b le  a n d  r e lie v a b le ;

T o  th e  e n d  th e r e fo r e  t h a t  th e  sa id  E l la  J . S u ll i -
v a n  a n d  J a m e s  A . S u ll iv a n , a s  d e fe n d a n ts  to  th is  

1 0  s u it ,  m a y  f u l l ,  tr u e  a n d  p e r fe c t  a n sw e r  m ake, 
w ith o u t  o a th , to  a l l  a n d  s in g u la r  th e  m atters  
a fo r e sa id , a n d  t h a t  t h e  s a id  E l la  J . S u lliv a n , or 
th e  s a id  J a m e s  A . S u ll iv a n , in  h er  b e h a lf  m a y  be 
d ecr e e d  to  s p e c if ic a lly  p e r fo rm  th e  sa id  a gree-
m e n t e n te r e d  in to  b y  th e  s a id  J a m e s  A . S u lliv a n ,  
a s  th e  p e r so n  th e r e u n to  la w f u l ly  a u th o r iz e d  so  
to  d o  in  b e h a lf  o f  th e  sa id  E l la  J . S u lliv a n , w ith  
th e  sa id  B e n n e t t  M iln o r , w h ich  w a s a ss ig n e d  to  
y o u r  o r a to r  a s  a fo r e sa id , y o u r  o ra to r  b e in g  ready  

20  a n d  w il l in g ,  a n d  h ereb y  o ffe r in g  to  perform  the  
sa id  a g r e e m e n t on  h is  p a r t  a n d  th a t  y o u r  orator  
m a y  h a v e  su c h  fu r th e r  a n d  o th er  r e lie f  in  the  
p r e m ise s  a s  s h a ll  be a g r e e a b le  to  e q u ity  an d  good  
c o n sc ie n c e , a n d  a s  th e  c ir c u m sta n c e s  o f  th e  c a se  
m a y  req u ire .

M ay  i t  p le a s e  y o u r  H o n o r , th e  p rem ises  co n -
s id e r e d , to  g r a n t  u n to  y o u r  o r a to r  th e  S ta te ’s  w rit  
o f  su b p o e n a , i s s u in g  o u t  o f an d  u n d er  th e  se a l  
o f  t h is  h o n o r a b le  c o u r t, to  be d irec ted  to  E lla  J . 

3 0  S u ll iv a n  a n d  J a m e s  A . S u ll iv a n , co m m a n d in g  
th e m  a n d  e a ch  o f  th em , b y  a c e r ta in  d a y  an d  u n -
d er  a  c e r ta in  p e n a lty  to  b e a n d  a p p ea r  b efore y o u r  
H o n o r  in  th is  h o n o ra b le  c o u r t, th en  an d  th e r e  to  
a n s w e r  a l l  a n d  s in g u la r  th e  p r e m ise s  an d  to  
s ta n d  to , a b id e  b y  a n d  p er fo rm  su ch  ord er an d  
d ec r e e  th e r e in  a s  to  y o u r  H o n o r  sh a ll  seem  m eet  
a n d  s h a l l  be a g r e e a b le  to  e q u ity  a n d  go o d  co n -
sc ie n c e .

A n d  y o u r  o ra to r , a s  in  d u ty  b ou n d , w i l l  ever  
4 0  p r a y , e tc .

B i k e r  & B ik e r , 
S o lic ito r s  fo r  an d  o f C ou n sel 

w ith  C o m p la in a n t.
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A n sw er.

IN CHANCERY OP NEW JER SEY.

B e t w e e n  :

A r t h u r  B r i s b a n e ,

Complainantf

and

E l l a  J . S u l l i v a n , et al.,

Defendants.

On B ill &c
10

T h e jo in t  a n d  se v e r a l a n sw e r  o f  th e  d e fe n d a n ts  
E lla  J . S u ll iv a n  a n d  J a m e s  A . S u ll iv a n  to  th e  
h ill  o f  c o m p la in t  o f  A r th u r  B r isb a n e , c o m p la in -

a n t.

T h e se  d e fe n d a n ts  r e s p e c t iv e ly  a n s w e r in g  sa y  
th a t  th e y  d e n y  th a t  on  th e  n in e te e n th  d a y  o f  J u ly ,  20 
N in e te e n  h u n d r e d  a n d  te n , o r  a t  a n y  o th e r  t im e , 
e ith e r  o f  th e  d e fe n d a n ts  w a s  se iz e d  a n d  p o sse sse d  
o f an  e s ta te  o f  in h e r ita n c e  in  fe e  s im p le  in  th e  
la n d s  d e sc r ib e d  in  th e  b il l  o f  c o m p la in t .

T h ese  d e fe n d a n ts  a d m it  th e  m a k in g  o f  th e  
a g reem en t in  s a id  b il l  o f  c o m p la in t  s e t  fo r th , b y  
th e  d e fe n d a n t J a m e s  A . S u ll iv a n  w ith  o n e  B e n -
n e t t  M iln o r , b u t th e y  h a v e  n o  k n o w le d g e  a s  to  
th e  a s s ig n m e n t  th e r e o f  to  th e  c o m p la in a n t  a n d  
th ey  th e r e fo r e  le a v e  th e  c o m p la in a n t  to  m a k e  su c h  
p r o o f th e r e o f  a s  h e  m a y  b e  a d v ise d  i s  n e c e ssa r y .

T h e se  d e fe n d a n ts  fu r th e r  a n s w e r in g  sa y  th a t  
th e y  a r e  b ro th er  a n d  s is t e r  a n d  t h a t  th e  la n d s  
in  th e  b il l  o f  c o m p la in t  d e sc r ib e d  w e r e  a c tu a lly  
p u rc h a se d  b y  th e  d e fe n d a n t  J a m e s  A . S u ll iv a n  
e n t ir e ly  w ith  h is  m o n e y  a n d  th a t  t i t l e  th e r e to  w a s  
ta k e n  in  th e  n a m e  o f  th e  d e fe n d a n t, E l la  J . S u l l i -
v a n , a t  th e  r e q u e s t  o f sa id  J a m e s  A . S u ll iv a n  a n d  
th a t  sh e  h a s  n o t  a n d  n e v e r  h a d  a n y  b e n e fic ia l in -

40



8

Answer.

te r e s t  th e r e in . T h a t  s a id  la n d s  w e r e  s o  p u r-
c h a se d  b y  th e  d e fe n d a n t  J a m e s  A . S u lliv a n  from  
J a m e s  B il l in g t o n  a n d  w ere , a t  th e  r e q u e st  o f  sa id  
J a m e s  A . S u ll iv a n , c o n v e y e d  b y  d eed  o f  Jam es  
B il l in g t o n  a n d  w if e  t o  th e  d e fe n d a n t  E lla  J . 
S u ll iv a n , d a te d  J u n e  2 9 , 1 9 1 0 , a n d  record ed  in  
th e  H u d so n  C o u n ty  R e g is te r ’s  o ffice  J u n e  30, 1910, 

i o  in  b ook  1 0 7 8  o f  d e e d s  fo r  sa id  c o u n ty , p a g e  91, 
a n d  t h a t  a t  th e  t im e  o f  th e  p u r c h a se  th e r e o f by  
th e  d e fe n d a n t  J a m e s  A . S u ll iv a n , h e  b e liev ed  he  
w a s  a c q u ir in g  a n  e s t a t e  o f  in h e r ita n c e  in  fee  
s im p le  th e r e in  a n d  th a t  su c h  a n  e s t a t e  w a s, by  
s a id  d eed , c o n v e y e d  to  th e  d e fe n d a n t E l la  J . S u ll i -
v a n .

T h a t  th e  d e fe n d a n t  J a m e s  A . S u ll iv a n  en tered  
in to  th e  a g r e e m e n t w ith  B e n n e t t  M iln o r , in  the  
b i l l  o f  c o m p la in t  s e t  fo r th , in  g o o d  fa ith , b e liev in g  

20  th a t  th e  d e fe n d a n t  E l la  J .  S u ll iv a n  h e ld  a good  
a n d  m a r k e ta b le  t i t l e  t o  th e  la n d s  a fo r e sa id  an d  
th a t  sh e  c o u ld  c o n v e y  th e  sa m e  to  th e  s a id  B e n -
n e t t  M iln o r , a t  th e  t im e  a n d  in  th e  m a n n er  a s  in  
s a id  a g r e e m e n t sp e c if ie d  a n d  th e  d e fe n d a n t E lla  
J . S u ll iv a n  w a s  w i l l in g  to  m ak e su ch  c o n v ey -
a n ce .

T h a t  th e se  d e fe n d a n ts  w ere  re a d y  an d  w il l in g  
t o  c o n v e y  th e  s a id  la n d s  to  th e  s a id  B e n n e t t  M il-
n o r , a t  th e  t im e  a n d  in  th e  m a n n er  p ro v id ed  in  

30  s a id  a g r e e m e n t, b u t b e fo re  t h a t  t im e  a rr iv ed  the  
s a id  B e n n e t t  M iln o r , or  th e  c o m p la in a n t , in fo r m -
e d  th e  d e fe n d a n t  J a m e s  A . S u ll iv a n  th a t  th e  t i t le  
th e r e to  h e ld  b y  th e  d e fe n d a n t  E l la  J . S u lliv a n  
w a s  d e fe c t iv e  a n d  w a s  n o t  a  g o o d  a n d  m a rk eta b le  
t i t l e  a n d  th e r e a f te r  th e  c o m p la in a n t , w h o then  
p r e te n d e d  t o  h o ld  a n  a s s ig n m e n t  o f  sa id  a g ree-
m e n t, n o t if ie d  th e  d e fe n d a n t  J a m e s  A . S u lliv a n  o f  
t h e  d e ta i ls  o f  th e  d e fe c ts  in  sa id  t i t le  a n d  sa id  
c o m p la in a n t  in fo r m e d  s a id  d e fe n d a n t th a t  he  

4 0  w o u ld  n o t  ta k e  t i t l e  to  sa id  la n d s  o r  p a y  th e  bal-
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Answer.

an ce  o f  th e  p u r c h a se  p r ic e  a s  sp e c if ie d  in  s a id  
a g reem en t, u n t i l  s u c h  d e fe c ts  in  t i t l e  h a d  been  
rem oved  a n d  s a id  t i t l e  m a d e  m a r k e ta b le .

T h a t th e r e u p o n  th e  d e fe n d a n t J a m e s  A . S u l l i -
van  c a u se d  su c h  d e fe c ts  in  t i t l e  t o  be in v e s t ig a te d  
an d  e x a m in e d  b y  c o u n s e l  a n d  h e  w a s  a fte r w a r d  
a d v ised  b y  su c h  c o u n se l t h a t  th e  d e fe n d a n t  E l la  
J . S u ll iv a n  w a s  n o t  s e iz e d  o f  a g o o d  a n d  m ark et-  
ab le  t i t l e  to  sa id  la n d s  a n d  w a s  n o t  se iz e d  th e r e o f  
in  fe e  s im p le  a n d  th a t  th e s e  d e fe n d a n ts  c o u ld  n o t  
sa fe ly  c o n v ey  th e  sa m e  b y  w a r r a n ty  d eed  a s  p r o -
v id ed  in  s a id  a g r e e m e n t a n d  t h e  d e fe n d a n t J a s . A . 
S u lliv a n  th e r e u p o n  in fo r m e d  th e  c o m p la in a n t  th a t  
b ecau se  o f  th e  d e fe c ts  in  t i t le  a s  sp e c if ie d  b y  sa id  
c o m p la in a n t, h e  w a s u n a b le  t o  p e r fo r m  h is  s a id  
a g reem en t a n d  sa id  d e fe n d a n t  th e r e u p o n  o ffered  
to r e tu r n  th e  m o n e y  p a id  u p o n  s a id  a g r e e m e n t, 
w ith  in te r e s t  th e r e o n , to g e th e r  w ith  a r e a so n a b le  20 
su m  t o  r e im b u r se  th e  c o m p la in a n t  fo r  h is  e x p e n s e s  
in  e x a m in in g  su c h  t i t le ,  w h ic h  o ffer  th e  c o m p la in -

a n t  d e c lin e d  to  a c c e p t.
T h a t th e se  d e fe n d a n ts  d o  n o t  o w n  t h e  fe e  s im p le  

o f  th e  la n d s  in  th e  b i l l  o f  c o m p la in t  d esc r ib e d  
an d  a re  u n a b le  to  a c q u ir e  g o o d  t i t le  th e r e to  a n d  
th ey  a re  u n a b le  to  p e r fo rm  s a id  a g r e e m e n t to  
co n v e y  th e  sa m e  to  th e  s a id  B e n n e t t  M iln o r  o r  
to  th e  c o m p la in a n t  a s  h is  a s s ig n e e , a c c o r d in g  to  
th e  te r m s  a n d  c o n d it io n s  th e r e o f  a n d  th a t  th e  s o  
c o m p la in a n t  w e l l  k n e w , a t  a n d  b e fo re  th e  f i l in g  
o f  h is  b i l l  o f  c o m p la in t , o f  th e  in f ir m ity  a n d  d e -
fe c ts  o f  th e  d e fe n d a n ts ' sa id  t i t l e  a n d  th a t  sp e c ific  
p e r fo rm a n ce  o f  sa id  a g r e e m e n t by  th e  defendants*  

is  im p o ss ib le .
A n d  th e s e  d e fe n d a n ts  h u m b ly  p r a y  to  b e  h e n c e  

d ism isse d  w ith  th e ir  r e a so n a b le  c o s ts  a n d  c h a r g e s  
in  th is  b e h a lf  m o st  w r o n g fu lly  su s ta in e d .

B r i n k e r h o f f  & F ie l d e r , 
S o lic i t o r s  fo r  a n d  o f  C o u n se l  

w ith  th e  d e fe n d a n ts .
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!

Su b stitu tio n  of Solicitor.

IN CHANCERY OF NEW JERSEY.

10

B e t w e e n  :

A r t h u r  B r i s b a n e ,

Complainan /,
and

E l l a  J . S u l l i v a n , et al.,

Defendants.

O n B il l  &c.

W e  h ereb y  c o n s e n t  th a t  R a n d o lp h  P e r k in s  be 
s u b s t itu te d  a s  s o l ic ito r  fo r  a n d  o f  c o u n se l w ith  
th e  d e fe n d a n ts  in  ab ove  c a u se , in  ou r  p la c e  a n d  
s te a d .

B r i n k e r i io f f  & F iel d er ,
D ated, M ay 5, 1911.

3 0

4 0
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N otice of substitution.

IN CHANCERY OF NEW JERSEY.

B e t w e e n  :

A b t h u r  B r is b a n e , /

Complainant,  V O n  B i l l  &c.

Ge n t l e m e n  :

P l e a s e  t a k e  n o t ic e, th a t  I  h a v e  b een  s u b s t itu t -
ed  o n  th e  reco rd  a s s o l ic i t o r  fo r  a n d  o f  c o u n se l  
w ith  th e  d e fe n d a n ts  in  ab o v e  e n t it le d  c a u se  in  th e  
p la ce  a n d  s te a d  o f  B r in k e r h o ff  & F ie ld e r .

and

E l l a  J . S u l l i v a n , et a l,

Defendants.

io

Y o u r s  r e sp ec tfu lly ,; 20
R a n d o l ph  P e r k i n s , 

S o lic ito r  fo r  D e fe n d a n ts .

D ated M ay 15th, 1911.
To:

Me s s r s . B i k e r  & B i k e r , 
S o lic ito r s  fo r  G o m p la in a n t.

3 0

4 0
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N otice in  re A m en d in g B ill.

IN CHANCERY OF NEW JERSEY.

10

B e t w e e n  :

Ar t h u r  B r i s b a n e ,

Complainant,

and

E l l a  J. S u l l i v a n , et al.,

D efendants.

O n B il l  &c.

T o  Ra n d o l ph  P e r k i n s , E sq .,

S o l ic i to r  fo r  th e  D e fe n d a n ts .

D e a r  S ir :

20 P le a s e  ta k e  n o t ic e  th a t  w e  s h a ll  a p p ly  to  h is  
H o n o r , F r e d e r ic  W . S te v e n s , a t  C h a n cery  Cham b-
e rs  in  th e  C ity  o f  N e w a r k , on  T u e sd a y , th e  n in e -
te e n th  d a y  o f  D e c e m b e r  in s ta n t , a t  te n  o ’c lo ck  ir< 
th e  fo r e n o o n , o r  a s  so o n  th e r e a fte r  a s  w e  ca n  be 
h e a r d , fo r  a n  o r d e r  p e r m it t in g  th e  c o m p la in t  to  
f ile  a n  a m e n d e d  b il l  o f  c o m p la in t.

3 0

Y o u r s  v e r y  tr u ly ,

Ri k e r  & Rik e r , 
S o lic ito r s  fo r  th e  C o m p la in a n t.

D a te d , D e c e m b e r  11, 1911 .

4 0
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O rder to am end bill.

IN CHANCERY OF NEW JER SEY.

B e t w e e n  :

Ar t h u r  B r i s b a n e ,

Complainant,
a n d

El l a  J . Su l l i v a n , et al.,

Defendants.

T h is  m a tte r  b e in g  o p en ed  to  
B ik e r  & B ik e r , s o lic ito r s  fo r  th e  c o m p la in a n t , an d  
i t  a p p e a r in g  t h a t  d u e  n o t ic e  o f  th is  a p p lic a t io n  
h a s b een  se r v e d  u p o n  th e  s o l ic i t o r  fo r  th e  d e fe n d -
a n ts , a n d  n o  r e a so n  a p p e a r in g  to  th e  c o n tr a r y .

I t  is , o n  th is  n in e te e n th  d a y  o f D ecem b er , A . D . 2 0  
N in e te e n  h u n d r e d  a n d  e le v e n , ord ered  th a t  th e  
c o m p la in a n t  h a v e  le a v e  to  file  an  a m en d ed  b i l l  in  
th is  c a u se  w ith in  te n  d a y s  fro m  th e  d a te  h ereo f, 
an d  th a t  th e  d e fe n d a n ts  p le a d , a n sw e r  o r  d em u r  
to  s u c h  a m e n d e d  b il l  w ith in  th ir ty  d a y s  a f t e r  ser  
v ice  o f  a tr u e  c o p y  th e r e o f  u p o n  th e m  o r  th e ir  

so lic ito r .

Am ended S i l l  of Com plaint.

IN CHANCERY OP NEW JER SEY . 30

T o  Th e  H o n o r a bl e  Ma h o n  P i t n e y , Ch a n c e l l o r  
o f  t h e  St a t e  o f  N e w  J e r s e y .

H u m b ly  c o m p la in in g , sh o w s  u n to  y o u r  H o n o r , 
y o u r  o r a to r , A r th u r  B r isb a n e , o f  th e  C ity  o f  N e w  
Y ork , in  th e  c o u n ty  o f N e w  Y o rk , a n d  S ta te  o f  

N e w  Y ork .
T h a t o n  th e  e ig h th  d a y  o f  J u ly  in  th e  y e a r  

E ig h te e n  a n d  e ig h ty -n in e , T h o m a s  H . N . W ilk s

On B ill &«
10

th e  C o u rt by
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Amended Bill of Complaint.

d ie d  in  th e  C ity  o f  J e r s e y  C ity , in  th e  COunty of 
H u d so n  in  th is  S ta te , s e iz e d  of' a n  e s ta te  o f  in -
h e r ita n c e  in  fe e  s im p le  o f  a  c e r ta in  tr a c t  o f  la n d  
in  t h e  C ity  o f  J e r s e y  C ity  a fo r e sa id , k n o w n  as  
lo t  “F ” in  C ity  B lo c k  1 8 6 5  on  F o w le r ’s  O fficial 
A s s e s s m e n t  M a p  o f  J e r s e y  C ity , a ls o  k n o w n  a s  N o. 
11 W ilk s  S tr e e t , J e r s e y  C ity , b e in g  in  d im en sio n s  

10 - tw e n ty -fo u r  fe e t , s ix  in c h e s , f r o n t  a n d  rear, by 
o n e  h u n d r e d  a n d  n in e  f e e t  in  d ep th  o n  one sid e  
a n d  o n e  h u n d r e d  a n d  se v e n  f e e t  in  d ep th  on  th e  
o th e r  s id e ;  th a t  th e  s a id  T h o m a s  H . N . W ilk s  
l e f t  a  la s t  w i l l  a n d  te s ta m e n t  b e a r in g  d a te  th e  
tw e n ty -e ig h th  d a y  o f  J u n e , E ig h te e n  h u n d red  an d  
e ig h ty -n in e , w h ic h  s a id  w i l l  w a s  a d m itte d  to  p ro -
b a te  b y  th e  S u r r o g a te  o f  th e  C o u n ty  o f  H u d so n  
in  t h i s  S ta te  on  th e  N in e te e n th  d a y  o f  J u ly ,  
E ig h te e n  h u n d r e d  a n d  e ig h ty -n in e , a n d  i s  re* 

2o  co r d e d  in  B o o k  2 4  o f  wTi l l s  in  th e  o ffice  o f  sa id  
S u r r o g a te  on  p a g e s  413-417' to  w h ich  sa id  w ill  
a n d  th e  reco rd  th e r e o f  y o u r  o r a to r  b eg s  lea v e  
t o  r e fe r  i f  i t  b e  n e c e s sa r y  s o  to  do. T h a t th e  
te s ta to r  in  a n d  b y  h is  s a id  w i l l  d e v ise d  th e  
a b o v e  d e sc r ib e d  p r o p e r ty  t o  h is  a d o p ted  d a u g h ter , 
D o r a  E . W ilk s  fo r  h e r  n a t u r a l  l i f e ,  a n d  a t  h er  
d e a th  to  th e  h e ir s  o f  h e r  b o d y  b o m  in  la w fu l  
w e d lo c k , a n d  i f  th e r e  b e n o  su ch  is su e , th en  
th e  a b o v e  d e sc r ib e d  p r e m ise s  a re  d e v ise d  to  th e  

30  t e s ta to r ’s  b ro th er  A q u il la  W ilk s ,  i f  l iv in g , an d  
i f  n o t  l iv in g  a t  th e  t im e  o f  th e  d e a th  o f  sa id  D ora
E . W ilk s , t o  h is  h e ir s  a t  la w  l iv in g  a t  th e  t im e  o f  
th e  d e a th  o f  D o ra .

T h a t  su b se q u e n t  to  th e  d e a th  o f  s a id  T h om as
H . N . W ilk s , h is  a d o p te d  d a u g h te r , D o ra  E . 
W ilk s , w a s  m a r r ie d  t o  W ill ia m  P . K a sten h u b er , 
a n d  i s  n o w  th e  w ife  o f  s a id  W ill ia m  P . K a ste n -
h u b e r ;  t h a t  s in c e  h er  m a r r ia g e  to  th e  sa id  W il-
lia m  P . K a s te n h u b e r  sa id  D o r a  E . K a sten h u b er  

40 h a s  b eco m e  t h e  m o th e r  o f  tw o  ch ild r e n  born in
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la w fu l w e d lo c k , th e  o ld e s t  o f  w h o m  i s  n am ed  
R u th , th e  n a m e  o f  th e  o th e r  c h ild  b e in g  unknown 
to  y o u r  o r a to r ;  th a t  b oth  o f  s a id  c h ild r e n  o f  sa id  
D ora  E . K a s te n h u b e r  a re  in f a n t s  u n d e r  th e  age  

of tw e n ty -o n e  y e a r s ;
T h a t  a f t e r  th e  d e a th  o f  sa id  T h o m a s H . N . 

W ilk s  a n d  a f te r  th e  m a r r ia g e  o f  th e  s a id  D o r a  E . 
W ilk s  t o  W il l ia m  P . K a ste n h u b e r , th e  p r e m ise s  *© 
ab ove  d e sc r ib e d  w e r e  so ld  b y  th e  C ity  o f  J e r s e y  
C ity  fo r  u n p a id  ta x e s  a n d  su c h  p r o c e e d in g s  w ere  
had t h a t  a n  o r d er  w a s  m a d e  b y  th e  C ir c u it  C o u r t  
o f H u d so n  C o u n ty  d ir e c t in g  t h a t  a  d eed  be d e -
liv e r e d  to  C h a r le s  R . D ie ffe n b a c h , w h o  w a s  th e  
p u r c h a se r  a t  su c h  ta x  s a le , a n d  th a t  th e r e a fte r  a 
d eed  w a s  m a d e  b y  t h e  p ro p er  officer o f  th e  C ity  
of J e r s e y  C ity  to  th e  s a id  C h a r le s  R. D ie ffe n b a c h  
p u r p o r tin g  to  c o n v e y  t h e  p r e m ise s  in  q u e s t io n  to  
th e  sa id  C h a r le s  R . D ie ffe n b a c h  in  fe e  s im p le , 20 
w h ich  sa id  d eed  is  reco rd ed  in  B o o k  1009  o f  D e e d s  
fo r  H u d so n  C o u n ty  in  th e  office o f  th e R e g is te r  
o f sa id  C o u n ty  a t  p a g e  4 0 7 ;

T h a t  th e r e a f te r  th e  s a id  C h a r le s  R . D ie f fe n -
bach  co n v e y e d  th e  p r e m ise s  in  q u e s t io n  to  W il -
lia m  P . K a ste n h u b e r , * th e  h u sb a n d  o f  th e  sa id  
D o r a  E . K a ste n h u b e r , a n d  th a t  th e  sa id  W ill ia m
P. K a ste n h u b e r  a n d  th e  s a id  D o r a  E . K a s te n -
hu b er c o n v e y e d  th e  p r e m ise s  in  q u e s t io n  fo r  a 
v a lu a b le  c o n s id e r a t io n  to  J a m e s  B i l l in g t o n  b y  3 
d eed  d a te d  th e  tw e n ty -n in th  d a y  o f  J u n e , N in e -
teen  h u n d r e d  a n d  te n , a n d  th a t  th e  sa id  J a m e s  
B il l in g to n  a n d  h is  w ife  in  tu r n  co n v e y e d  th e  
p re m ise s  in  q u e s t io n  to  o n e  E l la  J . S u ll iv a n  b y  
deed  d a te d  th e  tw e n ty -n in th  d a y  o f  J u n e , N in e -
teen  h n u d r e d  a n d  te n , a n d  reco rd ed  in  t h e  H u d -
son  C o u n ty  R e g is te r ’s  O ffice on  th e  th ir t ie th  d a y  
o f J u n e , N in e te e n  h u n d r e d  a n d  te n , in  B o o k  1 0 7 8  
of d eed s fo r  s a id  c o u n ty  a t  p a g e  9 1 ;

T h a t th e  l a s t  m e n tio n e d  c o n v e y a n c e  w a s  m a d e
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t o  E l la  J .  S u ll iv a n  a t  th e  r e q u e s t  o f  J a m es A. 
S u ll iv a n , w h o  w a s  th e  a c t u a l  p u r c h a se r  o f the  
p r e m ise s  a n d  w h o  p r o v id e d  th e  co n sid era tio n  
th e r e fo r  o u t  o f  h is  o w n  m o n e y s , a n d  th a t  th e  sa id  
E lla  J . S u ll iv a n  h a s  n o t  a n d  n e v e r  h a d  a n y  bene-
f ic ia l in te r e s t  in  th e  p r e m ise s  ; th a t  th e  s a id  J a m es  
A . S u ll iv a n  p a id  a s  th e  c o n s id e r a t io n  fo r  th e  con- 

10 v o y a n c e  o f  s a id  p r e m ise s  to  th e  sa id  E l la  J . 
S u ll iv a n  th e  su m  o f  th ir ty -f iv e  h u n d red  d o lla rs  
o r  so m e  o th e r  su m  o f  m o n ey .

T h a t  o n  th e  n in e te e n th  d a y  o f J u ly ,  N in e te e n  
h u n d r e d  a n d  te n , th e  s a id  E l la  J . S u lliv a n , by 
J a m e s  A . S u ll iv a n , h e r  a g e n t , by h er  la w fu lly  
a u th o r iz e d  so  to  d o , d id  e n te r  in to  a n  a g reem en t  
in  w r it in g  w ith  B e n n e t t  M iln o r , o f  th e  B orou gh  
o f  M a n h a tta n , in  th e  C o u n ty  o f  N e w  Y ork  and  
S t a t e  o f  N e w  Y o rk , fo r  th e  c o n v e y a n c e  o f the  

20 a b o v e  d e sc r ib e d  p r e m ise s  to  th e  sa id  B e n n e tt  M il-
n e r , h is  h e ir s  o r  a s s ig n s , o f  w h ic h  th e  fo llo w in g  
is  a  tr u e  c o p y :

“A r t ic le s  o f  A g r e e m e n t, m a d e  th e  19th  d ay  
o f  J u ly ,  in  th e  y e a r  o f  o u r  L ord  O n e th o u sa n d  
N in e  h u n d r e d  a n d  te n , b e tw een — J a m e s  A. 
S u ll iv a n , o f  th e  C ity  o f  J e r s e y  C ity , in  the  
C o u n ty  o f  H u d so n , a n d  S ta te  o f  N e w  J e r se y ,  
p a r ty  o f  th e  f ir s t  p a r t ;  a n d — B e n n e t t  M iln or, 
o f  th e  B o r o u g h  o f  M a n h a tta n  in  th e  C ounty  

£ -  o f  N e w  Y o rk , a n d  S ta te  o f  N e w  Y ork , party  
30  o f  th e  se c o n d  p a r t ;

“ W itn e s s e th :  T h a t  th e  sa id  p a r ty  o f  th e  
f ir s t  p a r t , fo r  a n d  in  c o n s id e r a tio n  o f  th e  sum  
o f  F o u r  th o u sa n d  e ig h t  h u n d red  ($ 4 ,8 0 0 .0 0 )  
D o lla r s  to  be p a id  a n d  sa t is f ie d  a s  h ere in -
a f te r  m e n tio n e d , a n d  a lso  in  c o n sid era tio n  
o f  th e  c o v e n a n ts  a n d  a g r e e m e n ts  h e re in a fter  
m e n tio n e d , m a d e  a n d  en te r e d  in to  by th e sa id  
p a r ty  o f  th e  se c o n d  p a r t, d o th  a g ree  to  and  
w ith  th e  sa id  p a r ty  o f  th e  se c o n d  p a rt, th a t  
h e, th e  sa id  p a r ty  o f  th e  f ir st p a r t, w il l  wel*  

40  a n d  s u ff ic ie n tly  c o n v e y  to  th e  sa id  p a r ty  o f  
th e  se c o n d  p a r t , h is  h e ir s  a n d  a ss ig n s , by



1 7

Amended B ill of Complaint.

d e e d  o f  f u l l  c o v e n a n t a n d  w a r r a n ty  fr e e  fro m  
a l l  en cu m b r a n c e , e x c e p t  a  m o r tg a g e  o f  T w o  
th o u sa n d  ($ 2 ,0 0 0 .0 0 )  D o lla r s , h e ld  b y  J e n n ie  
T u rn er , a n d  d u e  J u ly  2 n d , 1 9 1 1 , o n  o r  b e fo re  
th e  f ir s t  d a y  o f  S e p te m b e r  n e x t  e n s u in g  th e  
d a te  h e r e o f , a l l  t h a t  lo t ,  t r a c t  o r  p a r c e l o f  
la n d  a n d  p r e m ise s , h e r e in a fte r  p a r t ic u la r ly  
d e sc r ib e d , s itu a te , ly in g  a n d  b e in g  in  th e  
C ity  o f  J e r s e y  C ity , in  t h e  C o u n ty  o f  H u d so n  i o  
a n d  S ta te  o f  N e w  J e r s e y , k n o w n  a s  lo t  ‘F ’ m  
C ity  B lo c k  1 8 6 5  o n  F o w le r ’s  O ffic ia l A s s e s s -
m e n t M ap  o f  J e r s e y  C ity , a ls o  k n o w n  a s  N o .
1 1  W ilk s  S tr e e t , J e r s e y  C ity , b e in g  in  d im e n -
s io n  tw e n ty -fo u r  fe e t , s i x  in c h e s , f r o n t  a n d  
rea r , b y  o n e  h u n d r e d  a n d  n in e  f e e t  in  d e p th  
on  o n e  s id e  a n d  on e  h u n d r e d  a n d  se v e n  fe e t  
in  d e p th  o n  t h e  o th e r  s id e .

“ B e in g  a l l  o f  th e  p r e m ise s  co n v ey ed  to  
g r a n to r  b y  J a m e s  B il l in g t o n  in  th e  m o n th  o f  
J u n e , 1910 .

“ I t  i s  m u tu a lly  u n d e r s to o d  a n d  a g r e e d  b y  20 
a n d  b e tw e e n  th e  p a r t ie s  h e r e to  th a t  t h e  seco n d  
m o r tg a g e  h e r e in a f te r  m e n tio n e d  s h a ll  c o n -
ta in  a  c la u se  s u b o r d in a t in g  i t  to  a n y  n e w  
m o r tg a g e  w h ic h  m a y  b e  p la c e d  on  th e  p r o p -
e r ty  d u r in g  th e  c u r r e n c y  o f  s a id  s e c o n d  m o r t-
g a g e  a f te r  th e  p r e se n t f ir s t  m o r t g a g e e s  d is -
c h a rg ed , p r o v id in g , h o w e v e r , t h a t  s a id  n ew  
m o r tg a g e  s h a ll  n o t  e x c e e d  th e  su m  o f  tw o  
th o u sa n d  ($ 2 0 0 0 )  D o lla r s ;

“A n d  th e  s a id  B e n n e t t  M iln o r , fo r  h is  h e ir s , 
e x e c u to r s , a n d  a d m in is tr a to r s , d o th  c o v e n a n t, ^  
p r o m ise  a n d  a g r e e  to  a n d  w ith  th e  s a id  p a i t y  
o f  th e  f ir s t  p a r t , h is  h e ir s , e x e c u to r s , a d m in is -
t r a to r s  a n d  a s s ig n s , t h a t  h e, th e  sa id  p a r ty  
o f  th e  se c o n d  p a r t , w i l l  p a y  a n d  s a t i s f y  or  
c a u se  to  be p a id  a n d  sa t is f ie d , u n to  th e  sa id  
p a r ty  o f  th e  f ir s t  p a r t , th e  s a id  su m  o f  fo u r  
th o u sa n d  e ig h t  h u n d r e d  ($ 1 ,8 0 0 .0 0 )  D o lla r s ,  
a s  a n d  fo r  th e  p u r c h a se  m o n e y  o f  th e  fo r e -
g o in g  d e sc r ib e d  la n d  a n d  p r e m ise s , in  th e  
fo l lo w in g  m a n n e r , t h a t  is  t o  s a y :

“ $200.00  on  r e c e ip t  o f  th is  c o n tr a c t , r e c e ip t  
o f  w h ic h  i s  h e r e b y  a c k n o w le d g e d . 40

“ $2 ,000.00 b y  ta k in g  th e  p r o p e r ty  su b je c t
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10

20

3 0

t o  a  m o r tg a g e  fo r  lik e  a m o u n t n o w  on  said  
p r e m ise s  a s  a fo r e m e n tio n e d .

“| 8(M).00 b y  th e  p a r ty  o f  th e  secon d  part 
d e liv e r in g  to  th e  p a r ty  o f  th e  fir st p a rt a 
p u r c h a se  m o n e y  se c o n d  m o r tg a g e  fo r  like  
a m o u n t  to  be se c u r e d  by h is  b o n d , w h ich  m ort-
g a g e  i s  t o  r u n  fo r  th e  term  o f  tw o  y e a r s  and  
b ear  in te r e s t  a t  th e  r a te  o f  s ix  ( 6 % ) per 
c e n t, p a y a b le  s e m i-a n n u a lly ;  p r iv ile g e , how -
ever , to  th e  p a r ty  o f  th e  se co n d  p a r t to  pay  
a l l  o r  a n y  p a r t  o f  th e  sa id  m o r tg a g e  a t  an y  
t im e  b efo re  d a te  o f  m a tu r ity , p r o v id in g  he  
g iv e s  th e  p a r ty  o f  th e  f ir s t  p a r t a  th ree  days  
n o t ic e  o f  h is  in te n t io n  so  to  do.

“$ 1 ,8 0 0  b a la n c e  in  c a sh  o n  p a s s in g  o f  t it le  
a n d  d e liv e r y  o f  d eed .

“$ 4 ,8 0 0 .0 0  to ta l.
“A n d  i t  i s  fu r th e r  a g reed , by  th e  p arties  

to  th e se  p r e se n ts , t h a t  th e  sa id  p a r ty  o f  the  
seco n d  p a r t , h is  h e ir s  a n d  a s s ig n s , m a y  en ter  
in to  a n d  u p o n  th e  sa id  la n d s  a n d  p rem ises  
o n  o r  b efo re  th e  f ir s t  d a y  o f  S ep tem b er , n ex t  
e n s u in g  th e  d a te  h ereo f, a n d  fro m  th en ce  take
th e  r e n ts , is s u e s  a n d  p r o fits  to  h is  an d  th eir  
u se .

A n d  i t  i s  fu r th e r  a g reed , b y  th e  p arties
h er ,e t°Arth a t  th e  sa id  1)eed  o f  F u l l  C oven an t  
a n d  W a r r a n ty  s h a ll  be d e liv e r e d  a n d  re-
c e iv e d  a t  th e  office  o f  R o b e r t M. B o y d  J r . 203  
B r o a d w a y , N . Y ., b e tw e e n  th e  h o u r s  o f  1 1  in  
th e  fo r e n o o n  a n d  tw o  in  th e  a ftern o o n  on  
th e  s a id  f ir s t  d a y  o f  S e p te m b e r  n e x t en su in g  
th e  d a te  h ereo f.

“ T h is  p r o p e r ty  b e in g  so ld  su b je c t  to  the
m °T t h ™r.r ig llt s  o f  th e  te n a n t s  in  p o ssessio n .

I n  W itn e s s  W h e r e o f, th e  sa id  p a r t ie s  have  
h e r e u n to  in te r c h a n g e a b ly  s e t  th e ir  h a n d s  and  
seals^  th e  d a y  a n d  y e a r  fir s t  ab o v e  m en tion ed .

S ig n e d , s e a le d  a n d  d e liv e r e d  in  th e  p res-
e n c e  o f ;

“ ( S ig n e d )  J a m e s  A. S u l l i v a n , (L. S.)
“B e n n e t t  Mil n o r , (L. S .)”

T h a t  s a id  a g r e e m e n t w a s  o n  th e  tw en ty -fo u r th  
40 d a y  o f  A u g u s t , N in e te e n  h u n d red  an d  ten , d u ly
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a c k n o w le d g e d  b y  th e  s a id  J a m e s  A . S u ll iv a n  a n d  
on  th e  tw e n ty -f if th  d a y  o f  A u g u s t , N in e te e n  h u n -
d red  a n d  te n , w a s  reco rd ed  in  th e  o ffice  o f  th e  
R e g is te r  o f  th e  C o u n ty  o f  H u d so n  in  B o o k  1 063  
o f D e e d s  fo r  s a id  C o u n ty  o n  p a g e  605 , e tc .

T h a t  th e r e a fte r  th e  sa id  B e n n e t t  M iln o r , b y  a s -
s ig n m e n t in  w r it in g , fo r  a  v a lu a b le  c o n s id e r a tio n ,  
d id  s e t  o v er  a n d  a s s ig n  a l l  o f  h is  r ig h t , t i t l e  a n d  
in te r e s t  o f , in  a n d  to  th e  a b o v e  m e n tio n e d  c o n -
tr a c t  to  y o u r  o r a to r , A r th u r  B r isb a n e , a n d  t h a t  
th e r e a fte r , a n d  on  o r  a b o u t  th e  tw e n ty -fo u r th  d a y  
of A u g u s t , N in e te e n  h u n d r e d  a n d  te n , y o u r  o r a to r  
a n d  th e  s a id  J a m e s  A . S u l l iv a n , a c t in g  fo r  th e  
sa id  E l la  J . S u ll iv a n , m u tu a lly  a g r e e d  t h a t  th e  
t im e  fo r  th e  c lo s in g  o f  th e  s a le  u n d e r  th e  a b o v e  
m e n tio n e d  a g r e e m e n t s h o u ld  b e  e x te n d e d  u n t i l  
S a tu r d a y , O cto b er  f ir s t , N in e te e n  h u n d r e d  a n d  
ten  a t  th e  sa m e  h o u r  a n d  p la c e  a s  m e n tio n e d  in  * 0  
th e  a g r e e m e n t;  a n d  th a t  on  th e  tw e n ty -n in th  d a y  
of S e p te m b e r , N in e te e n  h u n d r e d  a n d  te n , y o u r  
o ra to r  a n d  th e  s a id  J a m e s  A . S u ll iv a n , a c t in g  fo r  
th e s a id  E l la  J . S u ll iv a n , fu r th e r  a g r e e d  m  w r it -
in g  t o  e x te n d  th e  t im e  fo r  th e  c lo s in g  o f  th e  s a le  
u n d er  s a id  a g r e e m e n t u n t i l  S a tu r d a y , O ctob er  
f ifte e n th , N in e te e n  h u n d r e d  a n d  te n , a t  th e  sa m e  
h o u r  a n d  p la c e  a s  m e n tio n e d  in  th e  a g r e e m e n t.

Y o u r  o r a to r  fu r th e r  sh o w s  t h a t  on  th e  s a id  
f ifte e n th  d a y  o f  O cto b er , N in e te e n  h u n d r e d  a n d  30 
ten , a t  th e  t im e  a n d  p la c e  to  w h ic h  th e  c lo s in g  
o f  th e  s a le  h a d  b een  e x te n d e d  b y  m u tu a l a g r e e -
m en t, a s  a fo r e sa id , y o u r  o r a to r , b y  h is  d u ly  a u th -
or ized  r e p r e se n ta t iv e , w a s  p r e se n t  a n d  tender©  
h im se lf  r e a d y  a n d  w i l l in g  to  p a y  th e  c o n s id e r a -
t io n  p r o v id e d  fo r  in  sa id  a g r e e m e n t o n  h is  re  
c e iv in g  a d e e d  o f  c o n v e y a n c e  a s  th e r e in  p r o v id e d ,  
b u t th a t  n e ith e r  th e  sa id  E l la  J . S u ll iv a n  n o r  th e  
sa id  J a m e s  A . S u ll iv a n  a tte n d e d  a t  sa id  t im e  a n d

4 0
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p la c e , n o r  d id  a n y  o n e  a t te n d  fo r  th em  or either  
o f  th em .

A n d  y o u r  o r a to r  fu r th e r  sh o w s  th a t  a t  a ll 
t im e s  s in c e  th e  s a id  f if te e n th  d a y  o f  O ctober, N in e -
te e n  h u n d r e d  a n d  te n , h e  h a s  been  read y  and  
w il l in g  t o  p a y  th e  c o n s id e r a t io n  p r o v id e d  in  sa id  
a g r e e m e n t, a n d  h a s  o fte n  r e q u e ste d  th e  sa id  E lla  

10  J .  S u ll iv a n  a n d  J a m e s  A . S u ll iv a n  to  co n v ey  to  
h im  th e  p r e m ise s  m e n tio n e d  in  sa id  agreem ent, 
in  a c c o r d a n c e  w ith  th e  te r m s th e r e o f , b u t th a t the  
s a id  E l la  J .  S u ll iv a n  a n d  J a m e s  A . S u lliv a n  have  
a lw a y s  r e fu se d  a n d  s t i l l  r e fu se  to  co n v e y  to  you r  
o r a to r  th e  p r e m ise s  d e sc r ib e d  in  sa id  agreem en t 
in  a c c o r d a n c e  w ith  th e  te r m s  th e r e o f;

A n d  y o u r  o r a to r  fu r th e r  sh o w s t h a t  d o u b t h as  
a r ise n  a s  t o  t h e  v a l id i ty  o f  th e  a b o v e  m en tion ed  
ta x  s a le  b y  th e  C ity  o f  J e r s e y  C ity  to  C h ar les  R. 

*0  D ie ffe n b a c h  u p o n  w h ic h  th e  t i t le  o f  sa id  E lla  J . 
S u ll iv a n  a n d  J a m e s  A . S u ll iv a n  re sts .

Y o u r  o r a to r  fu r th e r  sh o w s  th a t  i t  w a s  th e  d u ty  
o f  th e  l i f e  te n a n t , D o r a  E . K a ste n h u b e r , to  have  
p a id  th e  ta x e s , fo r  th e  n o n -p a y m e n t o f  w h ich  th e  
p r o p e r ty  w a s  so ld  a s  a fo r e sa id  by  th e  C ity  of 
J e r s e y  C ity  t o  C h a r le s  R . D ie ffe n b a c h ; an d  th at  
th e  s a id  D o r a  E . K a s te n h u b e r  p u r p o se ly  n eg lec t-
ed  a n d  r e fu se d  to  p a y  th e  ta x e s  a fo r e sa id  an d  per-
m it te d  th e  t a x  sa le  to  b e  m a d e  a n d  th e  order o f  

30  t h e  H u d so n  C o u n ty  C ir c u it  C o u rt to  be m ade and  
e n te r e d  fo r  th e  p u r p o se  a n d  w ith  th e  in te n t  o f  
t r a n s fo r m in g  th e  e s ta te  fo r  l i f e ,  in  h er, w ith  th e  
r e m a in d e r  o v e r  t o  th e  is s u e  o f  h er  body, b o m  in  
la w fu l  w e d lo c k , in to  a n  e s ta te  in  fee  s im p le  in  
h e r  h u sb a n d , W il l ia m  P . K a ste n h u b e r ;  th a t the  
s a id  C h a r le s  R . D ie ffe n b a c h  p u rch a sed  th e  prem -
is e s  in  q u e s t io n  a t  th e  t a x  sa le  a t  th e  req u est o f  
s a id  D o r a  E . K a ste n h u b e r , a n d  h e r  h u sb an d , W il-
lia m  P . K a s te n h u b e r ;  t h a t  th e  c o n v ey a n ce  to  th e  

4 0  s a id  W ill ia m  P . K a s te n h u b e r  b y  th e  sa id  C harles
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R. D ie ffen b a ch  w a s  in  p u r su a n c e  o f  a n  a g r e e m e n t  
th ere to fo re  m a d e  a n d  e n te r e d  in to  b y  a n d  b e tw een  
the sa id  D o r a  E . K a ste n h u b e r  a n d  h e r  h u sb a n d , 
W illia m  P . K a ste n h u b e r , a n d  C h a r le s  R . D ie ffen -  
bach t h a t  th e  p r e m ise s  sh o u ld  be a llo w e d  to  be 
so ld  fo r  th e  n o n -p a y m e n t o f  th e  ta x e s  a fo r e sa id ,  
an d  th a t  th e  s a id  C h a r le s  R . D ie ffe n b a c h  sh o u ld  
becom e th e  p u r c h a se r  th e r e o f  fo r  th e  b e n e fit  o f  1 0  
sa id  W il l ia m  P . K a s te n h u b e r  a n d  D o r a  E . K a s te n -

huber, h is  w i f e ;
A h d  y o u r  o r a to r  fu r th e r  sh o w s  t h a t  th e  s a id  

W illia m  P . K a s te n h u b e r  a n d  h is  w ife , D o r a  E . 
K a sten h u b er , r e c e iv ed  th e  su m  o f  th ir ty -f iv e  h u n -
dred d o lla r s , o r  so m e  o th e r  su m  o f  m o n ey , b e in g  
th e  f u l l  a n d  fa ir  v a lu e  o f  a n  e s ta te  in  fe e  s im p le  
in  th e  p r e m ise s  in  q u e s t io n , fro m  th e ir  g r a n te e  
w hen th e y  e x e c u te d  th e  d eed  o f  c o n v e y a n c e  to  
th e  s a id  J a m e s  B i l l in g t o n ;  a n d  y o u r  o r a to r  20  
ch arges a n d  in s is t s  th a t  th e  sa id  W il l ia m  P . K a s -
ten h u b er  a n d  D o r a  E . K a s te n h u b e r  b y  s a id  d eed  
of c o n v e y a n c e  in te n d e d  t o  co n v e y  a ll  th e  e s ta te ,  
r ig h t, t i t le  a n d  in te r e s t  w h ic h  th e  s a id  D o r a  E . 
K a ste n h u b e r  a n d  h e r  h u sb a n d , W il l ia m  P . K a s -
ten h u b er , h a d  in  th e  p r e m ise s  in  q u e s t io n , e ith e r  
u n d er  th e  W ilk s  w il l ,  o r  by v ir tu e  o f  s a id  t a x  
sa le , a n d  in  fa c t  b e lie v e d  t h a t  th e y  w e r e  th e r e b y  
c o n v e y in g  an e s ta te  in  fe e  s im p le ;  a n d  th a t  th e  
sa id  J a m e s  B i l l in g t o n  b y  h is  d eed  a lso  in te n d e d  3 0  
to  co n v ey  to  th e  sa id  E l la  J .  S u ll iv a n  a l l  su c h  e s -
ta te , r ig h t , t i t le  a n d  in te r e s t  w h ic h  th e  sa id  D o r a
E . K a ste n h u b e r  a n d  h er  h u sb a n d , W il l ia m  P . K a s -
ten h u b er , h a d  c o n v e y e d  to  h im  in  th e  p r e m ise s  in  

q u estio n , a n d  th a t  th e  sa id  E l la  J . S u l l iv a n  
an d  J a m e s  A . S u ll iv a n , by  th e ir  a g r e e m e n t o f  
sa le , h e r e in b e fo r e  se t  o u t, a lso  in te n d e d  to  a g r e e  
to  co n v e y  a l l  su c h  e s ta te , r ig h t  t i t l e  an d  in te r e s t  
o f th e  sa id  D o r a  E . K a s te n h u b e r  a n d  W ill ia m  P . 
K a ste n h u b e r , c o n v e y e d  to  th e m  a s  a fo r e sa id . 40
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A n d  y o u r  o r a to r  fu r th e r  sh o w s  u n to  your  
h o n o r  t h a t  a f te r  th e  e x e c u t io n  o f  th e  agreem en t 
o f  s a le  a fo r e s a id  b y  th e  s a id  J a m e s  A . S u lliv a n , 
a c t in g  fo r  th e  s a id  E l la  J . S u ll iv a n , a b o v e  s e t  out, 
y o u r  o r a to r  c a u se d  a n  in v e s t ig a t io n  o f  th e  t it le  
to  t h e  p r e m ise s  in  q u e s t io n  to  be m ad e, w ith  the  
r e s u lt  t h a t  th e  d o u b t a r o se  a s  to  th e  v a lid ity  of 

1 0  th e  t a x  s a le  a fo r e s a id ;  th a t  h e th e reu p o n  req u est-
ed  th e  s a id  J a m e s  A . S u ll iv a n  t o  rem ed y  su ch  de-
fect® a s  th e ir  m ig h t  b e in  th e  t i t le ;

A n d  y o u r  o r a to r  c h a r g e s  th a t  th e  sa id  J a m es A. 
S u ll iv a n  a f t e r  th e  m a k in g  o f  th e  a g reem en t o f  
s a le  a b o v e  s e t  o u t  e n te r e d  in to  n e g o t ia t io n s  w ith  
so m e  p e r so n  o r  p e r so n s  o th e r  th a n  y o u r  o r a to r  for  
th e  s a le  o f  th e  p r e m ise s  in  q u e s tio n  fo r  th e  su m  o f  
fo u r te e n  th o u sa n d  d o lla r s , a n d  th ereu p o n  refu sed  
a n d  s t i l l  r e fu s e s  to  e x e c u te  a n d  d e liv e r  to  y o u r  

*0  o r a to r  a  d e e d  o f  c o n v e y a n c e  in  a cco rd a n ce  w ith  th e  
a g r e e m e n t a fo r e s a id ;

A n d  y o u r  o r a to r  sh o w s  u n to  y o u r  h on or  th a t  
d o u b t h a s  a r is e n  a s  to  th e  le g a l e ffe c t  o f  the co n -
v e y a n c e  e x e c u te d  b y  W ill ia m  P . K a sten h u b er  
a n d  D o r a  E . K a ste n h u b e r , h is  w ife , to  th e  sa id  
J a m e s  B i l l in g t o n ,  in  t h i s — th a t  sa id  d eed  con veys  
o n ly  su c h  t i t l e  a s  th e  sa id  W ill ia m  P . K asten -  
huiber h a d , i f  a n y , in  th e  p r o p e r ty , a n d  th e  effect 
o f  D o r a  E . K a ste n h u b e r , h is  w ife , s ig n in g  sa id  

3 0  d eed  w a s  m e r e ly  to  r e le a se  w h a te v e r  r ig h t  o r  e s-
ta te  in  d o w e r  sh e  m ig h t  h ave , i f  a n y , in  sa id  
p r e m ise s  by  v ir tu e  o f  th e  co n v e y a n c e  m a d e  by 
C h a r le s  R . D ie ffe n b a c h  t o  W ill ia m  P . K a ste n -
h u b er , a n d  n o t  t o  c o n v e y  a n y  e s ta te  a s  sh e  re-
c e iv e d  u n d e r  th e  W ilk ’s  w ill .

A n d  y o u r  o r a to r  fu r th e r  s h o w s  u n to  y o u r  H o n o r  
t h a t  th e  s a id  D o r a  E . K a ste n h u b e r  a n d  h er  h u s-
b an d , W il l ia m  P . K a ste n h u b e r , h a v e  d ec lared  
th e m se lv e s  t o  b e w i l l in g  to  e x e c u te  a d eed  o f  con-
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veyan ce to  y o u r  o r a to r  c o n v e y in g  th e  l i f e  e s ta te  
w hich  th e  sa id  D o r a  E . K a s te n h u b e r  a c q u ir e d  
und er th e  w i l l  o f  s a id  T h o m a s H . N . W ilk s , ab o v e  
m en tio n ed , i f  sa id  J a m e s  A . S u ll iv a n  w i l l  c o n s e n t  
th ereto , a n d  th a t  y o u r  o r a to r  h a s  b een  w il l in g  a t  
a ll t im e s  s in c e  th e  e x e c u t io n  o f  s a id  a g r e e m e n t to  
accep t th e  l i f e  e s ta te  o f D o r a  E . K a ste n h u b e r  in  
sa id  p r e m ise s , a n d  h a s  fr e q u e n tly  r e q u e ste d  s a id  10  
J a m es A . S u ll iv a n  e ith e r  to  o b ta in  a  d e e d  fro m  
th e  s a id  D o r a  E . K a ste n h u b e r  a n d  h e r  h u sb a n d  
c o n v ey in g  th e  l i f e  e s ta te  o f  th e  sa id  D o r a  E . K a s -
ten h u b er  to  th e  sa id  J a m e s  A . S u ll iv a n  o r  to  c o n -
se n t th a t  th e  sa id  D o r a  E . K a s te n h u b e r  a n d  h e r  
h u sb an d  sh o u ld  c o n v e y  su c h  l i f e  e s ta te  to  y o u r  
orator u p o n  th e  p a y m e n t b y  y o u r  o r a to r  o f  su c h  
sum  a s  s u c h  l i f e  e s ta te  m ig h t  be w o rth  b a sed  u p o n  
th e  c o n s id e r a t io n  s e t  fo r th  in  th e  ab o v e  a g r e e -
m ent o f  s a le ;  a n d  y o u r  o r a to r  fu r th e r  sh o w s  u n to  20 
y o u r  H o n o r  th a t  th e  s a id  J a m e s  A . S u ll iv a n  r e -
fu sed  to  c o n se n t  to  th e  c o n v e y a n c e  o f th e  l i f e  e s -
ta te  o f  sa id  D o r a  E . K a s te n h u b e r  to  y o u r  o r a to r  
an d  h a s  h ith e r to  r e fu se d  to  e ith e r  o b ta in  sa id  
l i f e  e s ta te  a n d  co n v e y  i t  to  y o u r  o r a to r  o r  to  p e r -
m it s a id  D o r a  E . K a s te n h u b e r  to  c o n v e y  su c h  
life  e s ta te  t o  h im s e lf  or to  y o u r  o r a to r , a n d  th a t  
th e  s a id  D o r a  E . K a ste n h u b e r  a n d  W ill ia m  P . 
K a sten h u b er , h e r  h u sb a n d , a lso  r e fu s e  to  c o n v ey  
su ch  l i f e  e s ta te  e ith e r  to  th e  s a id  J a m e s  A . S u ll i-  30  
van  or to  y o u r  o r a to r , a lth o u g h  o fte n  r e q u e ste d  

so  to  d o ;
A n d  y o u r  o r a to r  c h a r g e s  t h a t  th e  sa id  J a m e s  

A. S u ll iv a n  r e fu se s  to  c a r r y  o u t th e  a g r e e m e n t  
o f s a le  e n te r e d  in to  a s  a b o v e  s e t  fo r th  w ith  in te n t  
to  d e p r iv e  y o u r  o r a to r  o f  th e  b en efit o f su ch  a g r e e  
m ent, a n d  t h a t  th e  s a id  J a m e s  A . S u ll iv a n  h a s  
s in c e  th e  m a k in g  o f  th e  a g r e e m e n t ab o v e  m e n t io n -
ed, w h ich  w a s  a s s ig n e d  to  y o u r  o ra to r , en te r e d  
in to  an  a g r e e m e n t w ith  so m e  o th e r  p e r so n  or 4 0
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persons to convey the premises in question or the 
life estate of Dora E. Kastenhuber therein, for 
a sum of money largely in excess of that men-
tioned in your orator’s  said agreement;

All of which actings and doings of the said Ella 
J. Sullivan, James A. Sullivan, William P. Kas-
tenhuber and Dora E. Kastenhuber are contrary 

1 0  to equity and good conscience, and tend to the 
manifest wrong, injury and oppression of your 
orator in the premises.

In consideration whereof, and forasmuch as 
your orator is entirely without adequate remedy 
in the premises according to the strict rules of the 
common law and can only have adequate relief in 
a court of equity where matters of this nature 
are properly cognizable and relievable;

To the end therefor that the said Ella J. Sulli-
van, James A. Sullivan, Dora E. Kastenhuber 
and William P. Kastenhuber, her husband, as de-
fendants to this suit, may full, true and perfect 
answer make (without oath) to all and singular 
the matters aforesaid, and that the said Ella J. 
Sullivan, James A. Sullivan, or said James A. 
Sullivan in her behalf, may be decreed to speci-
fically perform the said agreement entered into 
by the said James A. Sullivan as the person 
thereunto lawfully authorized so to do in behalf 

30 of the said Ella J. Sullivan with the said Bennett 
Milnor which was assigned to your orator as. 
aforesaid, your orator being ready and willing 
and hereby offering to perform the said agree-
ment on his part, and that the said Dora E. Kas-
tenhuber and her husband, William P. Kasten-
huber, may be decreed to convey to your orator 
the life estate of the said Dora E. Kastenhuber 
devised to her in and by the last will and testa-
ment of the said Thomas H. N. Wilks in the prem-

4 0
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is e s  in  q u e s t io n , a n d  t h a t  th is  c o u r t  m a y  d ecree  
vrhat su m  o f  m o n e y  s h a l l  b e  p a id  b y  y o u r  o r a to r  
to  th e  sa id  E l la  J .  S u ll iv a n  a n d  J a m e s  A . S u l l i -
van fo r  th e  c o n v e y a n c e  w h ic h  t h is  c o u r t  m a y  d e -
cree to  b e m a d e , a n d  t h a t  y o u r  o r a to r  m a y  h a v e  
su ch  fu r th e r  a n d  o th e r  r e l ie f  in  th e  p r e m ise s  a s  
sh a ll  be a g r e e a b le  to  e q u ity  a n d  g o o d  c o n sc ie n c e  
and a s  th e  c ir c u m sta n c e s  o f  th e  c a s e  m a y  requires 10 

M ay i t  p le a s e  y o u r  H o n o r , th e  p r e m ise s  c o n -
sid ered , t o  g r a n t  u n to  y o u r  o r a to r  th e  s t a t e ’s 
w r it  o f su b p o e n a , is s u in g  o u t o f  a n d  u n d e r  th e  
sea l o f  th is  h o n o r a b le  c o u r t , to  b e  d ir e c te d  to  
the sa id  E l la  J . S u ll iv a n , J a m e s  A . S u ll iv a n  
W illia m  P . K a s te n h u b e r  a n d  D o r a  E . K a s te n h u b e r  
h is  w ife , c o m m a n d in g  th e m  a n d  each  o f  th e m  b y  a  
cer ta in  d a y  a n d  u n d e r  a  c e r ta in  p e n a lty  to  he  
an d  a p p e a r  b e fo re  y o u r  H o n o r  in  th is  h o n o r a b le  
cou rt, th e n  an d  th e r e  to  a n sw e r  a l l  a n d  s in g u la r  20 
th e p r e m ise s , a n d  to  s ta n d  to , a b id e  b y  a n d  p e r -
form  su c h  o r d er  a n d  d e c r e e  th e r e in  a s  to  y o u r  
H o n o r  s h a ll  seem  m e e t a n d  s h a ll  b e a g r e e a b le  to  
eq u ity  and g o o d  c o n sc ie n c e .

A n d  y o u r  o r a to r , a s  in  d u ty  b ou n d , w i l l  ev er  

pray, e tc .

Rik e r  & Rik e r , 
S o lic ito r s  fo r  a n d  o f  C o u n se l

w ith  C o m p la in a n t. 3Q

4 0
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IN CHANCERY OF NEW JERSEY.

10

B e t w e e n  :

Ar t h u r  B r i s b a n e ,

Complainant,

and

El l a  J. Su l l i v a n , et al.,

Defendants.

On B il l  &c.

20

4 0

T o  Me s s r s . B i k e r  & B i k e r ,

S o lic ito r®  o f  C o m p la in a n t.

G e n t le m e n :

Ta k e  n o t ic e  t h a t  o n  M o n d ay , th e  fifth  d ay  o f  
F e b r u a r y , O n e  th o u sa n d  n in e  h u n d red  an d  tw elve , 
a t  te n  o ’c lo c k  in  th e  fo r e n o o n , o r  a® soon  th ere -
a f te r  a s  I  ca n  be h ea rd , a t  th e  C h an cery  C ham -
b ers  in  J e r s e y  C ity , I  s h a l l  m o v e  b efore  th e  C h an -
c e llo r  fo r  a n  o rd er  s t r ik in g  o u t  th e  b ill  o f  com -
p la in t  in  th e  a b o v e  e n t it le d  c a u se , so  fa r  a s  the  
sa m e  a ffe c ts  th e  d e fe n d a n ts  W ill ia m  P . K asten -  
hu'ber a n d  D o r a  E . K a ste n h u b e r , fo r  th e  fo llo w -
in g  r e a so n s :

1. S o  fa r  a s  th e  r e lie f  p r a y e d  a g a in s t  th e  sa id  
d e fe n d a n ts  is  c o n c e r n e d , th e  s a id  b ill  is  filed  to  
q u ie t  t i t l e  to  th e  p r e m ise s  d escr ib ed  th ere in , o f  
w h ic h  p r e m ise s  th e  c o m p la in a n t  is  n o t in  p o sses-
s io n , a n d  to  w h ic h  h e  h a s  a cq u ired  no  t i t le  o r  in -
te r e s t .

2 . T h e  s a id  b il l  c o n c e d e s  th a t  th e  sa id  d efen d -
a n ts  a r e  w i l l in g  t o  g r a n t  th e  r e lie f  p ra y ed  b y  said  
b il l  a g a in s t  th e m , o f  th e ir  o w n  m o tio n , w ith o u t  
th e  in te r v e n t io n  o f  th e  C ou rt o f  C h an cery .
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3 . T h e  sa id  b i l l  sh o w s  n o  e q u it ie s  in  th e  sa id  
co m p la in a n t a s  a g a in s t  th e  s a id  d e fe n d a n ts .

4. T h e sa id  b i l l  i s  m u lt ifa r io u s  in  t h a t  i t  p r a y s  
sp ecific  p e r fo r m a n c e  o f  a  c o n tr a c t  to  w h ic h  th e  
sa id  d e fe n d a n t w e r e  n o t  p a r t ie s  a n d  in  w h ic h  th e y  
h ad  n o  in te r e s t ,  a n d  a t  th e  s a m e  t im e  p r a y s  a
decree t o  q u ie t  t i t l e  a s  a g a in s t  th e  sa id  defetnd-

, 10 
a n ts.

5 . S o  fa r  a s  th e  s a id  d e fe n d a n ts  a re  c o n c e r n e d ,  
th e  c o m p la in a n t  h a s  a n  a d e q u a te  rem ed y  a t  la w  
for a n y  c a u se  o f  a c t io n  w h ic h  h e  m a y  h a v e  a g a in s t  

them .
6. T h e  a lle g a t io n s  o f  th e  s a id  b ill a s  to  th e se  

d e fe n d a n ts  sh o w  th a t  th e  c o m p la in a n t  h a s  su ffe r -
ed  n o  in ju r y  fro m  th e  s a id  d e fe n d a n ts  w h ic h  a  
c o u rt o f  e q u ity  c a n  rem ed y .

7. T h e s a id  d e fe n d a n ts  h a v e  o f  th e ir  o w n  m o- 
tio n , a s  a p p e a r s  b y  th e  a l le g a t io n s  o f th e  s a id  b ill ,  
p erform ed  th e  r e l ie f  th e r e in  p r a y e d  a s  a g a in s t  

them .
8 . T h e sa id  d e fe n d a n ts  a re  n o t  p r o p e r  p a r t ie s  

to  th e  sa id  b il l ,  h a v in g  n o  r e la t io n s  o f  a n y  k in d  
w ith  th e  c o m p la in a n t .

9. I f  th e  s a id  d e fe n d a n ts  a r e  p ro p er  p a r t ie s  t o  
sa id  b ill ,  th e n  th e r e  i s  la c k  o f  o th e r  p ro p er  p a r -
ties, in  th a t  th e  c h ild r e n  o f  th e  d e fe n d a n t  D o ra  
are n o t  m a d e  p a r t ie s  th e r e to , n o r  a r e  th e  h e ir s  30 
a t  la w  o f  A q u ila  W ilk s , n o r  a r e  th e  g r a n to r  a n d  
g r a n te e  o f  th e se  d e fe n d a n ts  C h a r le s  R . D ie ffen -  
bach a n d  J a m e s  B i l l in g t o n , m a d e  p a r t ie s  th e r e to .

D a te d , J a n u a r y  2 5 th , 1912 .

Y o u r s  tr u ly ,

Jo h n  J. Mu l v a n e y ,
f S o l ic ito r  o f  D e fe n d a n ts  K a ste n h u b e r .
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O rder A llo w in g  fu rth e r Am endm ent of
B ill .

IN CHANCERY OF NEW JERSEY.

B e t w e e n :  \

Ar t h u r  Br is b a n e ,, J

10  Complainant} f Q rder

and (  O n B il l  &c.

El l a  J . Su l l iv a n , et al., \

Defendants.

The d e fe n d a n ts  D o r a  F . K a ste n h u b e r  an d  W il-
lia m  P . K a ste n h u b e r  h a y in g  m oved , on  m o tio n  to  
th e  s o l ic ito r s  o f  th e  c o m p la in a n t , th a t  th e  b ill o f 
c o m p la in t  be s tr ic k e n  o u t  a s  to  sa id  d e fen d a n ts , 

20  a n d  su c h  m o tio n  c o m in g  on  to  be h ea rd  on  th e  
N in e te e n th  d a y  o f  M arch , O n e th o u sa n d  n in e  h u n -
d r e d  a n d  tw e lv e , in  th e  p r e se n c e  o f  co u n se l for  
b oth  p a r t ie s , a n d  th e  c o u r t  b e in g  o f  o p in io n  th a t  
th e  c o m p la in a n t  sh o u ld  h a v e  le a v e  to  am en d  h is  
a m e n d e d  b il l  o f  c o m p la in t , i f  h e  sh o u ld  be so  
a d v is e d ;

I t  is , on  th is  d a y  o f  M arch , O ne
th o u sa n d  n in e  h u n d r e d  a n d  tw e lv e , th a t  fu r th er  
c o n s id e r a t io n  o f  th e  m o tio n  o f  th e  sa id  defend- 

30  a n ts  to  s tr ik e  o u t  sa id  a m en d ed  b ill be deferred  
to  a  t im e  to  be fix ed  h e r e a fte r .

A n d  i t  i s  fu r th e r  o rd ered  th a t  in  th e  m ea n tim e  
th e  c o m p la in a n t  b e p e r m itte d  to  am en d  said  
a m e n d e d  b il l  in  su c h  m a n n e r  a s  h e sh a ll  be ad -
v is e d ;  i f  th e  c o m p la in a n t  s h a ll  m a k e  su ch  am en d -
m e n t, co p y  o f  th e  a m en d ed  b il l  an d  am en d m en ts  
s h a l l  b e  se r v e d  on  sa id  d e fe n d a n ts  or th e ir  s o lic i-
to r  a n d  th e  s a id  d e fe n d a n ts  s h a ll , w ith in  ten  d ays  
a f te r  su c h  se r v ic e , a n sw e r  or  d em u r th ereto , or
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renew  th e  a p p lic a t io n  to  s t r ik e  o u t  th e  sa id  
am en d ed  b il l  a s  fu r th e r  a m en d ed .

A n d  u n t i l  c o m p la in a n ts  s h a ll  m a k e  su c h  a m e n d -
m en t, or  g iv e  n o t ic e  th a t  su c h  a m e n d m e n t w i l l  n o t  
be m ad e, a l l  fu r th e r  p r o c e e d in g s  a s  to  th e  d e fe n d -
a n ts  K a ste n h u b e r  s h a ll  b e  s ta y e d .

N o th in g  in  t h is  o r d e r  c o n ta in e d  s h a l l  p r e v e n t  
the sa id  d e fe n d a n ts  K a ste n h u b e r  fro m  f i l in g  a 1 0  
d isc la im e r  o f  t i t l e  to  th e  p r e m ise s  d e sc r ib e d  in  
th e  b ill, sh o u ld  th e y  b e  so  a d v ise d . N o r  s h a ll  
th ey  be p r e c lu d e d  fr o m  m a k in g  a p p lic a t io n  u p o n  
du e n o tic e , fo r  le a v e  to  f ile  a n  a n sw e r  o r  d e m u rrer  
to  th e  sa id  a m e n d e d  b i l l  in  i t s  p r e s e n t  s ’

T o  t h e  H o n o r a b l e  Ma h l o n  P it n e y , Ch a n c e l l o r  
o f  t h e  St a t e  o f  Ne w  J e r s e y .

H u m b ly  c o m p la in in g , sh o w s  u n to  y o u r  H o n o r , 
y o u r  o ra to r , A r th u r  B r isb a n e , o f  th e  C ity  o f  N e w  
Y ork , in  th e  C o u n ty  o f  N e w  Y o r k , a n d  S ta te  o f  
N ew  Y ork .

T h a t on  th e  e ig h th  d a y  o f  J u ly  in  th e  y e a r  
E ig h te e n  h u n d r e d  a n d  e ig h ty -n in e  T h o m a s  H . N . 30 
W ilk s  d ied  in  th e  C ity  o f  J e r s e y  C ity  in  th e  
C o u n ty  o f  H u d so n  in  th is  S ta te , s e iz e d  o f  a n  e s -
ta te  o f  in h e r ita n c e  in  fe e  s im p le  o f  a  c e r ta in  tr a c t  
o f la n d  in  th e  C ity  o f  J e r s e y  C ity  a fo r e sa id ,  
k n o w n  a s  lo t  “ F ” in  C ity  B lo c k  1 8 6 5  o n  F o w le r ’s  
O fficia l A s s e s s m e n t  M ap  o f  J e r s e y  C ity , a lso  
k n o w n  a s  N o . 11  W ilk s  S tr e e t , J e r s e y  C ity , b e in g  
in  d im e n s io n s  tw e n ty -fo u r  fe e t , s ix  in c h e s , fr o n t  
an d  rear , b y  o n e  h u n d r e d  a n d  n in e  fe e t  in  d e p th  
on on e s id e  a n d  o n e  h u n d r e d  a n d  se v e n  fe e t  in  40 
d ep th  o n  th e  o th e r  s id e ;  th a t  th e  sa id  T h o m a s

W e c o n se n t  to  th e  fo r e g o in g  o rd er , r
S o lic ito r s  o f  eon

Second Am ended B ill .
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H . N . W ilk s  le f t  a  la s t  w i l l  a n d  te s ta m e n t bear-
in g  d a te  th e  tw e n ty -e ig h th  d a y  o f  J u n e , E igh teen  
h u n d r e d  a n d  e ig h ty -n in e , w h ic h  sa id  w i l l  w as ad-
m itte d  to  p r o b a te  b y  th e  S u r r o g a te  o f th e  C ounty  
o f  H u d so n  in  t h i s  S t a t e  on  th e  N in e te e n th  d ay  o f  
J u ly ,  E ig h te e n  h u n d r e d  a n d  e ig h ty -n in e , and is  
reco rd ed  in  B o o k  24  o f  w i l l s  in  th e  office o f  sa id  

l o  S u r r o g a te  o n  p a g e s  4 1 3 -4 1 7 , to  w h ich  sa id  w ill  
a n d  th e  reco rd  th e r e o f  y o u r  o r a to r  b egs leave  to  
r e fe r  i f  i t  b e  n e c e s s a r y  so  to  do. T h a t th e te s ta -
to r  in  a n d  b y  h is  s a id  w i l l  d e v ise d  th e  above d e-
sc r ib e d  p r o p e r ty  to  h is  a d o p te d  d a u g h te r  D ora
E . W ilk s  fo r  h e r  n a tu r a l  l i f e ,  a n d  a t  ib e  death  
to  th e  h e ir s  o f  h e r  b o d y  b o m  in  la w fu l  w ed lock , 
a n d  i f  th e r e  b e n o  su c h  is su e , th en  th e  above d e-
sc r ib e d  p r e m ise s  a r e  d e v ise d  t o  th e  te s ta to r ’s 
b r o th er  A q u il la  W ilk s , i f  l iv in g , an d  i f  n o t l iv in g  

20  a t  th e  t im e  o f  th e  d e a th  o f  sa id  D o r a  E . W ilk s , to  
h is  h e ir s  a t  la w  l iv in g  a t  th e  t im e  o f  th e  death  
o f  D o r a .

T h a t  su b se q u e n t  t o  th e  d e a th  o f  sa id  T h om as  
H . N . W ilk s , h is  a d o p te d  d a u g h te r , D ora  E . 
W ilk s , w a s  m a r r ie d  to  W ill ia m  P . K asten h u b er , 
a n d  i s  n o w  th e  w ife  o f  sa id  W illia m  P . K a ste n -
h u b e r ;  th a t  s in c e  h e r  m a r r ia g e  to  th e  sa id  W illia m  
P . K a s te n h u b e r  s a id  D o r a  E . K a ste n h u b e r  h as  
b eco m e th e  m o th e r  o f  tw o  c h ild r e n  born  in  la w fu l  

3 0  w e d lo c k , th e  o ld e s t  o f  w h om  is  n a m ed  R u th , the  
n a m e  o f  th e  o th e r  c h ild  b e in g  u n k n o w n  to  y ou r  
o r a to r ;  t h a t  b o th  o f  sa id  c h ild r e n  o f  sa id  D o ra  E . 
K a ste n h u b e r  a r e  in f a n t s  u n d er  th e  a g e  o f  tw en ty -  
o n e  y e a r s ;

T h a t  a f t e r  th e  d e a th  o f  sa id  T h om as H . N. 
W ilk s  a n d  a f te r  th e  m a r r ia g e  o f  th e  sa id  D ora  
E . W ilk s  to  W il l ia m  P . K a ste n h u b e r  th e  p rem ises  
aibove d e sc r ib e d  w e r e  s o ld  b y  th e  C ity  o f  J e r se y  
C ity  fo r  u n p a id  ta x e s  a n d  su c h  p ro ceed in g s  w ere  

4 0  h a d  th a t  a n  o rd er  w a s  m a d e  b y  th e  C ir c u it  C ourt
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of H u d so n  C o u n ty  d ir e c t in g  t h a t  a  deed) be d e -
livered  to  C h a r le s  R . D ie ffe n b a c h , w h o  w a s  th e  
p u rch aser  a t  su c h  t a x  s a le , a n d  t h a t  th e r e a fte r  a  
deed  w a s  m a d e  b y  th e  p r o p e r  o fficer  o f  th e  C ity  
of J e r se y  C ity  to  th e  s a id  C h a r le s  R . D ie ffe n b a c h  
p u rp o rtin g  to  c o n v e y  th e  p r e m is e s  in  q u e s t io n  to  
th e  sa id  C h a r le s  R . D ie ffe n b a c h  in  fe e  s im p le ,  
w hich  sa id  d eed  i s  r eco rd ed  in  B o o k  1009  o f  D e e d s  ^  
for  H u d so n  C o u n ty  in  th e  o ffice  o f th e  R e g is te r  

o f sa id  C o u n ty  a t  p a g e  4 0 7 ;

T h a t  th e r e a fte r  th e  s a id  C h a r le s  R . D ie f fe n -
bach c o n v e y e d  th e  p r e m ise s  in  q u e s t io n  t o  W il -
lia m  P . K a s te n h u b e r , th e  h u sb a n d  o f th e  s a id  
D o ra  E . K a ste n h u b e r , a n d  th a t  th e  s a id  W ill ia m  
P . K a ste n h u b e r  a n d  th e  sa id  D o r a  E . K a s te n -
huber c o n v e y e d  th e  p r e m ise s  in  q u e s t io n  fo r  a, 
v a lu a b le  c o n s id e r a t io n  to  J a m e s  B i l l in g t o n  by  d eed  
o f w a r r a n ty  d a te d  th e  tw e n ty -n in th  d a y  o f  J u n e , ^  
N in e te e n  h u n d red  a n d  te n , a n d  t h a t  th e  sa id  
J a m e s  B il l in g to n  a n d  h is  w ife  in  tu r n  co n v e y e d  
th e  p r e m ise s  in  q u e s t io n  to  o n e  E l la  J .  S u ll iv a n  
by d eed  o f  w a r r a n ty  d a te d  th e  tw e n ty -n in th  d a y  
of J u n e , N in e te e n  h u n d r e d  a n d  te n , a n d  reco rd ed  
in  thq H u d so n  C o u n ty  R e g is te r ’s  o ffice on  th e  
T h ir t« « » th  d ay  o f  J u n e , N in e te e n  h u n d r e d  a n d  
ten  in  B o o k  1 0 7 8  o f  d e e d s  fo r  sa id  C o u n ty  a t  p a g e  

9 1 ; 3bG
T h a t th e  la s t  m e n tio n e d  c o n v e y a n c e  w a s  m a d e  to  

E lla  J . S u ll iv a n , a t  th e  r e q u e s t  o f  J a m e s  A . S u l l i -
van , w h o  w a s  th e  a c tu a l  p u r c h a se r  o f  th e  p r e m ise s  
a n d  w h o  p r o v id e d  th e  c o n s id e r a t io n  th e r e fo r  o u t  
o f h is  o w n  m o n e y s , a n d  th a t  th e  sa id  E l la  J . 
S u lliv a n  h a s  n o t  a n d  n e v er  h a d  a n y  b en e fic ia l i n -
te r e st  in  th e  p r e m is e s ;  th a t  th e  sa id  J a m e s  A . 
S u lliv a n  p a id  a s  th e c o n s id e r a t io n  fo r  th e  c o n -
veyan ce  o f  sa id  p r e m ise s  to  th e  sa id  E l la  J . S u ll i  
van  th e  su m  o f  th ir ty -f iv e  h u n d red  d o lla r s  or som e  
oth er  su m  o f m o n e y ;
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T h a t o n  th e  N in e te e n th  d a y  o f  J u ly ,  N in eteen  
h u n d r e d  a n d  te n , th e  sa id  E l la  J . S u lliv a n , by 
J a m e s  A . S u ll iv a n , h er  a g e n t , by h er  la w fu lly  
a u th o r iz e d  s o  to  do, d id  e n te r  in to  a n  agreem en t  
in  w r it in g  w ith  B e n n e t t  M iln o r , o f  th e  B orough  
o f  M a n h a tta n , in  th e  C o u n ty  o f  N e w  Y ork  and  
S t a t e  o f  N e w  Y o rk , fo r  th e  co n v e y a n c e  o f th e  

10 a b o v e  d e sc r ib e d  p r e m ise s  to  th e  s a id  B en n ett  
M iln o r , h is  h e ir s  o r  a s s ig n s , o f  w h ich  th e  fo llo w -
in g  is  a  tr u e  c o p y :

“A r t ic le s  o f  A g r e e m e n t, m ad e th e  1 9 th  d ay  
o f  J u ly ,  in  th e  y e a r  o f  o u r  L ord  O n e th o u s-
a n d  n in e  h u n d r e d  a n d  ten , b etw een — Ja m es  
A . S u ll iv a n , o f  th e  C ity  o f  J e r se y  C ity , in  
th e  C o u n ty  o f  H u d so n , a n d  S ta te  o f  N ew  
J e r s e y , p a r ty  o f  th e  f ir st  p a r t;  an d  B e n n e tt  
M iln o r , o f  th e  B o r o u g h  o f  M a n h a tta n  in  the  
C o u n ty  o f  N e w  Y o rk , a n d  S ta te  o f  N ew  

20 Y o rk , p a r ty  o f  th e  se c o n d  p a r t;
“ W itn e s s e th :  T h a t th e  sa id  p a r ty  o f  the  

f ir s t  p a r t , fo r  a n d  in  c o n s id e r a tio n  o f  th e  su m  
o f  F o u r  th o u sa n d  e ig h t  h u n d red  ($ 4 ,8 0 0 .0 0 )  
D o lla r s  to  b e p a id  a n d  sa tis f ie d  a s  h ere in -
a f te r  m e n tio n e d , a n d  a ls o  in  co n sid era tio n  
o f  th e  c o v e n a n ts  a n d  a g r e e m e n ts  h e re in a fter  
m e n tio n e d , m a d e  a n d  en te r e d  in to  b y  th e  sa id  
p a r ty  o f  th e  se c o n d  p a r t, d o th  a g ree  to  an d  
w ith  th e  s a id  p a r ty  o f  th e  seco n d  p a rt, th a t  
h e, th e  sa id  p a r ty  o f  th e  fir st  p a r t, w il l  w e ll 
a n d  su ff ic ie n t ly  c o n v e y  to  th e  sa id  p a r ty  o f  
th e  se c o n d  p a r t, h is  h e ir s  a n d  a ss ig n s , by  
d eed  o f  f u l l  c o v e n a n t  a n d  w a r r a n ty  free  from  
a ll  en c u m b r a n c e , e x c e p t  a  m o r tg a g e  o f T w o  
th o u sa n d  ($ 2 ,0 0 0 .0 0 )  D o lla r s  h e ld  by J e n -
n ie  T u rn er , a n d  d u e  J u ly  2 , 1911 , on  or be-
fo r e  th e  f ir s t  d a y  o f  S e p te m b e r  n e x t  e n su in g  
th e  d a te  h e r e o f, a l l  th a t  lo t , tr a c t , or  p arce l 
o f  la n d  a n d  p r e m ise s , h e r e in a fte r  p a r t ic u la r -
ly  d esc r ib e d , s itu a te , ly in g  a n d  b e in g  in  th e  
C ity  o f  J e r s e y  C ity , in  th e  C o u n ty  o f  H u d so n  
a n d  S t a t e  o f  N e w  J e r s e y ;  k n o w n  a s  lo t  ‘F ’ in  
C ity  B lo c k  1865  on  F o w le r ’s  O fficia l A ssess-

4 0
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m e n t M a p  o f  J e r s e y  C ity , a lso  k n o w n  a s  N o .
1 1  W ilk s  S tr e e t , J e r s e y  C ity , b e in g  in  d im e n -
s io n  tw e n ty -fo u r  fe e t , s ix  in c h e s , f r o n t  a n d  
rear , b y  o n e  h u n d r e d  a n d  n in e  fe e t  in  d e p th  
o n  o n e  s id e  a n d  o n e  h u n d r e d  a n d  sev e n  fe e t  
in  d e p th  on  th e  o th e r  s id e .

“ B e in g  a l l  o f  th e  p r e m is e s  c o n v e y e d  t o  
g r a n to r  b y  J a m e s  B i l l in g t o n  in  th e  m o n th  o f  
J u n e , 1 9 1 0 . 1 0

“I t  i s  m u tu a lly  u n d e r s to o d  a n d  a g r e e d  b y  
a n d  b e tw e e n  th e  p a r t ie s  h e r e to  t h a t  th e  
se c o n d  m o r tg a g e  h e r e in a f te r  m e n tio n e d  s h a ll  
c o n ta in  a  c la u se  su b o r d in a t in g  i t  t o  a n y  n e w  
m o r tg a g e  w h ic h  m a y  be p la c e d  o n  t h e  p r o p -
e r ty  d u r in g  th e  c u r r e n c y  o f  s a id  se c o n d  m o r t-
g a g e  a f t e r  th e  p r e se n t  f ir s t  m o r tg a g e  i s  d is -
c h a rg ed , p r o v id in g , h o w e v e r , th a t  s a id  n e w  
m o r tg a g e s  s h a l l  n o t  e x c e e d  th e  su m  o f  tw o  
th o u sa n d  ($ 2 0 0 0 )  D o l la r s ;

“ A n d  th e  s a id  B e n n e t t  M iln o r , fo r  h is  
h e ir s , e x e c u to r s , a n d  a d m in is tr a to r s , d o th  * 0  
c o v e n a n t, p r o m ise  a n d  a g r e e  to  a n d  w ith  th e  
sa id  p a r ty  o f  th e  f ir s t  p a r t , h is  h e ir s , e x e c u -
to r s , a d m in is tr a to r s  a n d  a s s ig n s , t h a t  h e , 
th e  s a id  p a r ty  o f  th e  se co n d  p a r t, w i l l  p a y  
a n d  s a t is f y  o r  c a u s e  to  be p a id  a n d  sa t is f ie d , 
u n to  th e  sa id  p a r ty  o f  th e  f ir s t  p a r t , th e  sa id  
su m  o f  F o u r  th o u sa n d  e ig h t  h u n d r e d  ($ 4 ,-  
8 0 0 .0 0 )  D o lla r s , a s  a n d  fo r  th e  p u r c h a se  
m o n e y  o f  th e  fo r e g o in g  d escr ib ed  la n d  a n d  
p r e m ise s , in  th e  f o l lo w in g  m a n n er , th a t  is  to  
s a y :

“$200.00  on  r e c e ip t  o f  th is  c o n tr a c t , r e c e ip t  30  
o f  w h ic h  is  h ereb y  a c k n o w le d g e d .

“$ 2 ,000.00 b y  ta k in g  th e  p r o p e r ty  su b je c t  
t o  a  m o r tg a g e  fo r  lik e  a m o u n t  n o w  o n  sa id  
p r e m ise s  a s  a fo r e m e n tio n e d .

“$ 8 0 0 .0 0  b y  th e  p a r ty  o f  th e  se c o n d  p a r t  
d e liv e r in g  to  th e  p a r ty  o f  th e  f ir s t  p a r t  a  p u r -
c h a se  m o n e y  se c o n d  m o r tg a g e  fo r  l ik e  a m o u n t  
to  be se c u r e d  b y  h is  b on d , w h ic h  m o r tg a g e  
is  to  r u n  fo r  th e  term  o f  tw o  y e a r s , a n d  b ear  
in te r e s t  a t  th e  r a te  o f  s ix  ( 6 % ) p e r  c en t, p a y -
a b le  s e m i- a n n u a l ly ; p r iv ile g e , h o w ev er , t o  
th e  p a r ty  o f  th e  se c o n d  p a r t  to  p a y  a l l  o r  40
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a n y  p a r t  o f  th e  sa id  m o r tg a g e  a t  a n y  tim e  
b e fo r e  d a te  o f  m a tu r ity , p r o v id in g  he g ives  
th e  p a r ty  o f  t h e  f ir s t  p a r t  a  th r e e  d a y s  notice  
o f  h is  in te n t io n  so  t o  d o .

“$ 1 ,8 0 0 .0 0  b a la n c e  in  c a sh  on  p a ss in g  of 
t i t l e  a n d  d e l iv e r y  o f  d eed .

“$ 4 ,8 0 0 .0 0  to ta l.
“A n d  i t  i s  fu r th e r  a g r e e d  by  th e  p a r tie s  to 

i o  th e se  p r e se n ts , th a t  th e  s a id  p a r ty  o f the  
seco n d  p a r t , h is  h e ir s  a n d  a s s ig n s , m ay  enter  
in t o  a n d  u p o n  th e  s a id  la n d  a n d  p rem ises  
o n  o r  b e fo re  th e  f ir st d a y  o f  S ep tem b er, next 
e n s u in g  th e  d a te  h e reo f, a n d  fro m  th en ce  take  
th e  r e n ts , i s s u e s  a n d  p r o fits  to  h is  an d  their  
n se ,

“'And i t  i s  fu r th e r  a g r e e d  b y  th e  p arties  
h e r e to  th a t  th e  sa id  D e e d  o f  F u l l  C ovenant 
a n d  W a r r a n ty  s h a ll  be d e liv e r e d  a n d  received  
a t  th e  office o f  R o b e r t  M . B o y d , J r ., 203  
B r o a d w a y , N . Y ., b e tw een  th e  h o u rs  o f  1 1  

3 0  in  th e  fo r e n o o n  a n d  tw o  in  th e  a ftern oon  
on  th e  s a id  f ir s t  d a y  o f  S ep tem b er  n e x t  en -
s u in g  th e  d a te  h e r e o f.

“ T h is  p r o p e r ty  h e in g  so ld  su b je c t  to  the  
m o n th ly  r ig h ts  o f  th e  te n a n ts  in  p o ssess io n .

“I n  W itn e s s  W h e r e o f, th e  sa id  p a r tie s  have  
h e r e u n to  in te r c h a n g e a b ly  s e t  th e ir  h a n d s and  
s e a ls  th e  d a y  a n d  y e a r  fir s t  ab o v e  m en tion ed .

“ S ig n e d , se a le d  a n d  d e liv e r e d  in  th e  pres-
en c e  o f

“ ( S ig n e d )  J a m e s  A . S u l l i v a n , (L . S .)
“ B e n n e t t  Mil n o r , (L. S .)”

T h a t s a id  a g r e e m e n t w a s o n  th e  tw en ty -fo u r th  
d a y  o f  A u g u s t ,  N in e te e n  h u n d red  a n d  ten , d u ly  
a c k n o w le d g e d  b y  th e  s a id  J a m e s  A . S u lliv a n  and  
o n  t h e  tw e n ty -f if th  d a y  o f  A u g u s t , N in e te e n  h u n -
d r e d  a n d  te n , w a s  reco rd ed  in  th e  office o f  th e  
R e g is te r  o f  th e  C o u n ty  o f  H u d so n  in  B ook  1063  
o f  D e e d s  fo r  sa id  C o u n ty  on  p a g e  605 , etc.

T h a t  th e r e a fte r  th e  sa id  B e n n e t t  M iln or , by  
a s s ig n m e n t  in  w r it in g , fo r  a  v a lu a b le  c o n sid era -
t io n , d id  s e t  o v er  a n d  a s s ig n  a l l  o f  h is  r ig h t, t i t le4 0
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an d  in te r e s t  o f, in  a n d  to  th e  a b o v e  m e n tio n e d  
c o n tr a c t to  y o u r  o r a to r , A r th u r  B r isb a n e , a n d  
th a t th e r e a fte r , a n d  on  o r  a b o u t  th e  tw e n ty -  
fou rth  d a y  o f  A u g u s t , N in e te e n  h u n d r e d  a n d  te n ,  
y o u r  o r a to r  a n d  th e  s a id  J a m e s  A . S u ll iv a n , a c t -
in g  fo r  th e  s a id  E l la  J . S u ll iv a n , m u tu a lly  a g reed  
th a t th e  t im e  fo r  th e  c lo s in g  o f th e  s a le  u n d e r  th e  
above m e n tio n e d  a g r e e m e n t sh o u ld  be e x te n d e d  lO  
u n t il  S a tu r d a y , O cto b e r  f ir s t , N in e te e ii  h u n d r e d  
an d  ten , a t  th e  sa m e  h o u r  a n d  p la c e  a s  m e n tio n e d  
in  th e  a g r e e m e n t;  a n d  t h a t  o n  th e  tw e n ty -n in th  
d ay  o f  S e p te m b e r , N in e te e n  h u n d r e d  a n d  te n , 
y o u r  o r a to r  a n d  th e  s a id  J a m e s  A . S u ll iv a n , a c t -
in g  fo r  th e  s a id  E l la  J . S u l l iv a n , fu r th e r  a g reed  
in  w r it in g  to  e x te n d  th e  t im e  fo r  th e  c lo s in g  o f  
th e  sa le  u n d e r  s a id  a g r e e m e n t  u n t i l  S a tu r d a y ,  
O ctober f if te e n th , N in e te e n  h u n d r e d  a n d  te n , a t  
the sa m e  h o u r  a n d  p la c e  a s  m e n t io n e d  in  th e  20 
agreem en t.

Y o u r  o r a to r  fu r th e r  sh o w s  th a t  o n  th e  s a id  
fifteen th  d a y  o f  O cto b er , N in e te e n  h u n d r e d  a n d  
ten , a t  th e  t im e  a n d  p la c e  to  w h ic h  th e  c lo s in g  
o f  th e  sa le  h a d  b een  e x te n d e d  by  m u tu a l a gree ' 
m en t, a s  a fo r e sa id , y o u r  o r a to r , b y  h is  d u ly  a u th -
or ized  r e p r e se n ta t iv e , w a s  p r e s e n t  a n d  te n d e r e d  
h im se lf  r e a d y  a n d  w i l l in g  to  p a y  th e  c o n s id e r a -
t io n  p ro v id ed  fo r  in  s a id  a g r e e m e n t on  h is  r e -
c e iv in g  a  d eed  o f c o n v e y a n c e  a s  th e r e in  p r o v id e d , 3® 
b u t th a t  n e ith e r  th e  s a id  E l la  J .  S u l l iv a n  n o r  th e  
sa id  J a m e s  A . S u ll iv a n  a tte n d e d  a t  s a id  t im e  a n d  
p la c e , n o r  d id  a n y  o n e  a t te n d  fo r  th e m  or e ith e r  

o f  th em .

A n d  y o u r  o r a to r  fu r th e r  £ h o w s t h a t  a t  a l l  t im e s  
s in c e  th e  s a id  f if te e n th  d a y  o f  O cto b er , N in e te e n  
h u n d red  a n d  te n , h e  h a s  b een  r e a d y  a n d  w i l l in g  
to  p a y  th e  c o n s id e r a t io n  p r o v id e d  in  s a id  a g r e e -
m en t, a n d  h a s  o f te n  r e q u e s te d  t h e  sa id  E l la  J , 
S u lliv a n  a n d  J a m e s  A . S u ll iv a n  t o  c o n v e y  to  h im  40
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the premises mentioned in said agreement in ac-
cordance w ith the terms thereof, but th a t the said 
E lla  J . Sullivan and Jam es A. Sullivan have al-
ways refused and still refuse to convey to your 
orator the premises described in said agreement in 
accordance with the term thereof;

And your orator fu rther shows th a t doubt has 
1 0  arisen as to the validity of the above mentioned 

ta^  sale by the City of Jersey City to Charles R. 
Dieffenbach upon which the title of said Ella
J . Sullivan and Janies A. Sullivan rests.

Your orator fu rther shows th a t i t  was the duty 
of the life tenant, Dora E. Kastenhuber, to have 
paid the taxes, for the non-payment of which 
the property was sold as aforesaid by the City of 
Jersey City to Charles R. Dieffenbach; and that 
the said Dora E. Kastenhuber purposely neglected 

* 0  and refused to pay the taxes aforesaid and per-
m itted the tax  sale to be made and the order of the 
Hudson County C ircuit Court to be made and en-
tered for the purpose and with the intent of trans-
forming the estate for life, in her, with the re-
m ainder over to the issue of her body, born in 
lawful wedlock, into an estate in fee simple in 
her husband, W illiam P. Kastenhuber; that the 
said Charles R. Dieffenbach purchased the prem-
ises in question a t the tax sale a t the request of 

30 said Dora E. Kastenhuber, and her husband, 
William P. K astenhuber; th a t the conveyance to 
the said W illiam P. Kastenhuber by the said 
Charles R. Dieffenbach was in pursuance of an 
agreement theretofore made and entered into by 
and between the said Dora E. Kastenhuber and 
her husband, W illiam P. Kastenhuber, and Chas.
R. Dieffenbach, tha t the premises should be al-
lowed to be sold for the non-payment of the taxes 
aforesaid, and th a t the said Charles R. Dieffen- 

4 0  bach should become the purchaser thereof for the
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benefit of said W illiam P. Kastenhuber and Dora 
E. Kastenhuber, his wife.

And your orator further shows th a t the said 
William P. K astenhuber and his wife, D ora E. 
Kastenhuber, received the sum of thirty-five hun-
dred dollars, or some other sum of money, being 
the full and fa ir value of an estate in fee simple 
in the premises in  question, from the ir grantee *° 
when they executed the deed of conveyance to  the 
said Jam es B illington; and your orator charges 
and insists tha t the said W illiam P. Kastenhuber 
and Dora E. Kastenhuber by said deed of con-
veyance intended to convey and did convey all 
the estate, right, title  and interest which the said 
Dora E. K astenhuber and her husband, W illiam 
P. Kastenhuber, had in the premises in question, 
either under the W ilks will, or by virtue of said 
tax sale, and in fact believed tha t they were there- 2 0  
by conveying an estate in fee sim ple; and  tha t 
the said Jam es Billington by his deed also in-
tended to convey and did convey to  the said E lla  
J . Sullivan all such estate, right, title  and interest 
which the said Dora E. K astenhuber and her hus-
band, W illiam P. Kastenhuber, had conveyed to  
him in the premises in question, and th a t the 
said E lla  J . Sullivan and Jam es A. Sullivan, by 
their agreement of sale, hereinbefore set out, also 
intended to agree and did agree to convey all such 30 
estate, right, title  and in terest of the said Dora E. 
Kastenhuber and W illiam P. Kastenhuber, con-
veyed to them as aforesaid.

And your orator fu rther shows unto your Honor 
tha t after the execution of the agreement of sale 
aforesaid by the said Jam es A. Sullivan, acting 
for the said E lla  J . Sullivan, above set out, your 
orator caused an investigation of the title  to the 
premises in question to  be made, with the result 
that the doubt arose as to the validity of the tax  40
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sale aforesaid; tha t he thereupon requested the 
said Jam es A. 'Sullivan to remedy such defects 
as there might be in the title ;

And your orator charges th a t the said James 
A. Sullivan after the making of the agreement of 
sale above set out entered into negotiations with 
some person or persons other than your orator for 

1 0  the sale of the premises in question for the sum 
of Fourteen thousand dollars, and thereupon re-
fused and s till refuses to execute and deliver to 
your orator a deed of conveyance in accordance 
with the agreement aforesaid;

And your orator charges tha t the said James A. 
Sullivan refuses to carry  out the agreement of 
sale entered into as above set forth with intent 
to deprive your orator of the benefit of such 
agreement, but th a t your orator has elected to ac- 

8 0  cept from the said Jam es A. Sullivan and Ella 
Sullivan such title  to said premises as the said 
Jam es A. Sullivan and E lla Sullivan are able to 
convey unto your orator, and that your orator 
tenders himself ready and willing to pay the said 
Jam es A. Sullivan and E lla Sullivan such pro-
portionate p art of the purchase price reserved 
under and by virtue of said agreement hereinbe-
fore recited as this Court shall determine the es-
tate which the said Jam es A. Sullivan and Ella 

30 Sullivan are able to convey unto your orator 
shall bear to the estate or interest in said lands 
which the said Jam es A. Sullivan and E lla Sullb 
van agreed as hereinbefore set forth to convey 
unto your orator.

All of which actings and doings of the said Ella 
J . Sullivan and Jam es A. Sullivan are contrary 
to equity and good conscience and tend to the 
manifest wrong, in jury  and oppression of your 
orator in the premises.

4 0  In  consideration whereof, and forasmuch as
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your orator is entirely w ithout adequate remedy 
in the premises according to the s tr ic t rules of 
the common law and can only have adequate re-
lief in a  court of equity where m atters of this 
nature are properly cognizable and relievable;

To the end therefore that the said E lla  J . Sulli-
van and Jam es A. Sullivan, as defendants to this 
suit, may full, true and perfect answer make 1 0  
(without oath) to  all and singular the m atters 
aforesaid, and th a t the said E lla J . Sullivan, Jas,
A. Sullivan, or said Jam es A. Sullivan in her be-
half, may be decreed specifically to perform the 
said agreement entered into by the said Jam es A. 
Sullivan as the person thereunto lawfully auth? 
orized so to do in behalf of the said E lla J. 
Sullivan with the said Bennett M ilnor which was 
assigned to your orator as aforesaid, by conveying 
unto your orator all the right, title and interest *© 
of the said Jam es A. Sullivan and E lla  Sullivan in 
and to said premises, your orator being ready and 
willing and hereby offering to perform the said 
agreement on his p a r t; and th a t this court may 
decree what sum of money shall be paid by your 
orator to  the said E lla J . Sullivan and Jam es A. 
Sullivan for the conveyance which this court may 
decree to be made, and th a t your orator may have 
such fu rther and other relief in the premises as 
shall be agreeable to equity and good conscience 30 

and as the circumstances of the case may require.
May i t  please your Honor, the premises con-

sidered, to g ran t unto your orator the S tate’s 
w rit of subpoena, issuing out of and under the 
seal of th is honorable court, to be directed to  the 
said E lla J . Sullivan, Jam es A. Sullivan, com-
manding them and each of them by a certain  day 
and under a certain penalty to  be and appear be-
fore your honor in this honorable court, then and 
there to answer all and singular the premises, * 0
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and to  stand  to, abide by and perform such order 
and decree therein as to your honor shall seem 
meet and shall be agreeable to equity and good 
conscience.

And your orator, as in duty bound, will ever 
pray, etc.

The dem urrer of E lla  J . Sullivan to the Second 
Amended Bill of Complaint of A rthur Brisbane, 
Complainant.

This defendant, by protestation, not confessing 
all or any of the m atters and things in the 
Com plainant’s Amended Bill of Complaint con-
tained, to be true in  such manner and form as 
the same are therein set forth, and alleged, 
demurs thereto and for cause of dem urrer shows:

1. That i t  appears by said Amended Bill of 
Complaint th a t there is a  misjoinder of parties 
defendant.

2. That i t  appears by said Amended Bill of 
Complaint th a t there is a misjoinder of causes of 
action.

B i k e r  & Bik e r , 
S o lic ito r s  fo r  a n d  o f  C ounsel 

w ith  C o m p la in a n t.

D em u rrer.

IN CHANCERY OP NEW JERSEY.

B  e t w e e n

A r t h u r  B r i s b a n e ,

Complainant,
a n d

E l l a  J .  S u l l i v a n , et al.,

Defendants.

On Bill, &c.
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3 . That the said Amended Bill of Complaint is 
altogether m ultifarious.

4 . That th is Court has no jurisdiction to 
grant the relief prayed for.

5 . That i t  appears by said Amended B ill tha t
this defendant cannot specifically perform said 
contract. 2 0

6 . That i t  appears by the Amended B ill tha t 
the com plainant is not entitled to specific per-
formance from th is defendant.

7. That i t  appears by said Amended B ill tha t 
it is not filed in  good faith  for specific perform -
ance of the contract therein set out.

8 . That i t  appears by said Amended Bill tha t 
this defendant is not seized of such title  as is 
required to be conveyed to the complainant.

9. That i t  appears by said Amended Bill th a t 2 0  
this defendant is not the owner of the land 
which was agreed to be conveyed.

10. That i t  appears by the B ill of Complaint 
that the com plainant is not seized of an equitable 
estate in the lands described in said Bill.

W h e r e f o r e  and for other good and divers 
causes of dem urrer, this defendant Do t h  De m u r  
thereto and humbly pray th a t judgm ent of this 
Honorable Court, whether she should be com- 
pelled to make any fu rther or other answer to 
the said Amended Bill and P r a y s  to be hence dis-
missed with her cost or charges in this behalf 
most wrongfully sustained.

R a n d o l ph  P e r k i n s , 

Solicitor for and of Counsel with 
E lla  J . Sullivan.

I certify th a t I  have perused the com plainant’s 
Amended B ill in  the above stated cause and th a t

40
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the above D em urrer is well founded in point of 
law.

R a n d o l ph  P e r k in s *, 
S o lic ito r  fo r  a n d  o f  C ou n sel w ith  

E l l a  J . S u lliv a n .

S t a t e  o f  N e w  J e r s e y ,) 
ltf County of Hudson.

E l l a  J .  S u l l i v a n , of full age, being duly 
sworn according to law, s a ith : tha t the foregoing 
D em urrer is not interposed for delay but in good 
fa ith , for the  causes therein set forth.

E l l a  J .  S u l l iv a n .

Sworn and subscribed to before j 
me th is 12th day of June, 1912. j  

Edw ard Claxton,
2 0  A ttorney a t Law 

of New Jersey.

O rder S u sta in in g  D em urrer.

IN CHANCERY OF NEW JERSEY.
—  _

B e t w e e n  J

A r t h u r  B r i s b a n e , /

30 Complainant,  \  On Bill &c
and I

E l l a  J . S u l l i v a n , et af., i

Defendants. J

The dem urrers filed to the second amended bill 
of complaint having been brought on for argu-
ment, in the presenee of Messrs, Riker & Riker, 
of counsel with the complainant, and of Randolph 

40 Perkins, of counsel with the defendants,
I t  is on th is twenty-second day of October, 1912,
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ordered th a t the dem urrers be sustained with 
costs.

I t  is fu rther ordered th a t the com plainant 
have leave to fu rther amend his bill of complaint.

E . R. W a l k e r ,
C.

Respectfully advised,
F r ed er ic  W. St e v e n s ,

Y. C.
A true copy.

S a m . K. R o bb in s,
Clerk.

T h ird  Am ended B ill.

IN CHANCERY OF NEW JERSEY.
To t h e  H o n o r a bl e E d w in  R o ber t  W a l k e r , 

Chancellor of the S tate of New Je rsey :
H u m b l y  Co m p l a in in g , shows unto your Honor 

your orator, A rthur Brisbane, of the City of New 
York, in the County of New York and S tate of 
New York:

That on the eighth day of July , in the year 
eighteen hundred and eighty-nine, Thomas H. N. 
Wilks died in the City of Jersey City, in the 
County of Hudson in this State, seized of an 
estate of inheritance in fee simple of a  certain 
tract of land in  the City of Jersey City afore-
said, known as Lot F  in City Block 1865 on 
Fowler’s Official Assessment Map of Jersey City, 
also known as No. 11 W ilks Street, Jersey City, 
being in  dimensions twenty-four feet, six inches, 
front and rear, by one hundred and nine feet in 
depth on one side and one hundred and seven 
feet in depth on the other side; th a t the said 
Thomas H. N. W ilks left a  la st will and testa-
ment bearing date the twenty-eighth day of June, 
eighteen hundred and eighty-nine, which said 
will was adm itted to probate by the Surrogate of
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the County of Hudson in this S tate on the nine-
teenth day of July , eighteen hundred and eighty- 
nine, and is recorded in Book 24 of wills in the 
office of said Surrogate on pages 413-417, to 
which said will and the record thereof your 
orator begs leave to refer if it be necessary so 
to do. That the testato r in and by his said will de- 

1 0  vised the above described property to his adopted 
daughter, Dora E. Wilks, for her natural life, 
and a t her death to the heirs of her body born in 
lawful wedlock, and if there be no such issue, then 
the above described premises are devised to the 
testato r’s brother, Aquilla Wilks, if living, and 
if not living a t the time of the death of said 
D ora E. Wilks, to his heirs a t law living a t the 
time of the death of Dora.

That subsequent to the death of said Thomas H. 
2 0  N. Wilks, his adopted daughter, Dora E. Wilks, 

was m arried to W illiam P. Kastenhuber, and is 
now the wife of said W illiam P. Kastenhuber; 
th a t since her m arriage to the said William E. 
K astenhuber said D ora E. Kastenhuber has be-
come the mother of two children born in lawful 
wedlock, the oldest of whom is named Buth, the 
name of the other child being unknown to your 
o rato r; th a t both of said children of said Dora E. 
Kastenhuber are infants under the age of twenty- 

30 one y ears ;
That afte r the death of said Thomas H. N. 

W ilks and after the marriage of the said Dora E. 
W ilks to  W illiam P. Kastenhuber, the premises 
above described were sold to the City of Jersey 
City for unpaid taxes, and such proceedings were 
had th a t an order was made by the Circuit Court of 
Hudson County directing th a t a  deed be deliv-
ered to Charles R. Dieffenbach, who was the 
purchaser a t such tax sale, and that thereafter 
a deed was made by the proper officer of the City40
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of Jersey City to the said Charles R. Dieffenbach 
purporting to convey the premises in question to 
the said Charles R. Dieffenbach in fee simple, 
which said deed is recorded in Book 1009 of 
Deeds for Hudson County in the office of the 
Register of said County a t page 407;

That thereafter the said Charles R. Dieffenbach 
conveyed the premises in  question to W illiam  P. 
Kastenhuber, the husband of the said Dora E. 
Kastenhuber, and th a t the said W illiam P. K asten-
huber and the said D ora E. Kastenhuber con-
veyed the premises in question for a valuable 
consideration to Jam es Billington by deed of w ar-
ranty dated the twenty-ninth day of June, nine-
teen hundred and ten, and th a t the said Jam es 
Billington and his wife in  tu rn  conveyed the 
premises in question to one E lla  J . Sullivan by 
deed of w arran ty  dated the twenty-ninth day of 20 
June, nineteen hundred and ten, and recorded in 
the Hudson County Register’s Office on the th ir-
tieth day of June, nineteen hundred and ten, in 
Book 1078 of Deeds for said County a t page 91;

That the last mentioned conveyance was made to 
Ella J . Sullivan a t the request of Jam es A. Sulli-
van, who was the actual purchaser of the premises 
and who provided the consideration therefor out of 
his own moneys, and th a t the said E lla  J . Sullivan 
has not and never had any beneficial in terest in the 3 0  
premises; th a t the said Jam es A. Sullivan paid 
as the consideration for the conveyance of said 
premises to the said E lla  J . Sullivan the sum of 
thirty-five hundred dollars or some other sum 
of money;
That on or about the nineteenth day of July, 
nineteen hundred and ten, the said Jam es A. Sulli-
van, on behalf of himself and as agent of said E lla  
J. Sullivan, having by her been authorized so to 
do, did enter in to  an agreement in w riting w ith 4 0  
Bennett Milnor, of the Borough of M anhattan,
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in the County of New York and S tate of New 
York, for the conveyance of the above described 
premises to the said Bennett Milnor, his heirs or 
assigns, of which the following is a true ocpy*

“ A r t ic l e s  o f  A g r e e m e n t , made the 19th 
day of July , in the year of our Lord one thou-
sand nine hundred and ten, Between James 

10 A. Sullivan, of the City of Jersey City, in the 
County of Hudson and State of New Jersey, 
party  of the first p a r t;  And Bennett Milnor’ 
of the Borough of M anhattan, in the County 
of New York and State of New York, party 
of the second p a r t ; W itnesseth: That the said 
party  of the first part, for and in considera-
tion of the sum of four thousand eight hun-
dred ($4,800.00) Dollars, to be paid and satis-
fied as hereinafter mentioned, and also in con-
sideration of the covenants and agreements 
hereinafter mentioned, made and entered into 

20 by the said party  of the second part, doth 
agree to and with the said party  of the second 
part, th a t he, the said party of the 
first part, will well and sufficiently convey to 
the said party  of the second part, his heirs and 
assigns, by deed of full covenant and war-
ran ty  free from all encumbrance, except a 
mortgage of two thousand ($2,000.00) Dollars, 
held by Jennie Turner, and due Ju ly  2, 1911, 
on or before the first day of September, next 
ensuing the date hereof, all th a t lot, tract or 
parcel of land and premises, hereinafter par- 

3 0  ticularly  described, situate, lying and being 
in the City of Jersey City, in the County of 
Hudson and S tate of New Jersey, known as 
lot ‘F ’ in City Block 1865 on Fowler’s Offi-
cial Assessment Map of Jersey City, also 
known as No. 11 W ilks Street, Jersey City, 
being in dimensions twenty-four feet, six 
inches, fron t and rear, by one hundred and 
nine feet in depth on one side and one hun-
dred and seven feet in depth on the other side.

“Being all of the premises conveyed to 
gran tor by Jam es Billington in the month of 

4 0  June, 1910.
“I t  is m utually understood and agreed by
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a n d  b e tw e e n  th e  p a r t ie s  h e r e to  t h a t  th e  
se c o n d  m o r tg a g e  h e r e in a f te r  m e n tio n e d  s h a ll  
c o n ta in  a  c la u s e  s u b o r d in a t in g  i t  to  a n y  n e w  
m o r tg a g e  w h ic h  m a y  b e  p la c e d  o n  th e  p r o p -
er ty  d u r in g  th e  c u r r e n c y  o f  s a id  se c o n d  m o r t-
g a g e  a f te r  th e  p r e s e n t  f ir s t  m o r tg a g e  i s  d is -
ch a rg ed , p r o v id in g , h o w e v e r , t h a t  sa id  n e w  
m o r tg a g e  s h a ll  n o t  e x c e e d  th e  su m  o f  tw o  
th o u sa n d  ($ 2 ,0 0 0 .0 0 )  D o l la r s ;  j

“A n d  th e  s a id  B e n n e t t  M iln o r , fo r  h is  h e ir s , 
e x e c u to r s  a n d  a d m in is tr a to r s , d o th  c o v e n a n t, 
p r o m ise  a n d  a g r e e  to  a n d  w ith  th e  s a id  p a r ty  
o f  th e  f ir s t  p a r t , h is  h e ir s , e x e c u to r s , a d m in -
is tr a to r s  a n d  a s s ig n s , t h a t  h e , th e  s a id  p a r ty  
o f th e  se c o n d  p a r t , w i l l  p a y  a n d  s a t is f y  or  
c a u se  t o  b e  p a id  a n d  sa t is f ie d , u n to  th e  sa id  
p a r ty  o f  th e  f ir s t  p a r t , th e  sa id  su m  o f  fo u r  
th o u sa n d  e ig h t  h u n d r e d  ($ ,4 ,8 0 0 .0 0 )  D o lla r s ,  
a s  a n d  fo r  th e  p u r c h a se  m o n e y  o f  th e  fo r e -
g o in g  d e sc r ib e d  la n d  a n d  p r e m ise s , in  th e  
fo l lo w in g  m a n n e r , th a t  i s  to  s a y :

“$ 200.00  o n  r e c e ip t  o f  th is  c o n tr a c t , r e c e ip t  
o f w h ic h  is  h e r e b y  a c k n o w le d g e d .

“$ 2 ,000.00 b y  ta k in g  th e  p r o p e r ty  su b je c t  
to  a  m o r tg a g e  fo r  l ik e  a m o u n t n o w  o n  sa id  
p r e m ise s  a s  a fo r e m e n tio n e d .

“$ 8 0 0 .0 0  b y  th e  p a r ty  o f  th e  s e c o n d  p a r t  
d e liv e r in g  t o  th e  p a r ty  o f  th e  f ir s t  p a r t  a  p u r -
ch a se  m o n e y  se c o n d  m o r tg a g e  fo r  l ik e  a m o u n t  
to  b e  se c u r e d  b y  h is  b o n d , w h ic h  m o r tg a g e  i s  
to  r u n  fo r  a  te r m  o f  tw o  y e a r s  a n d  b ear  
in te r e s t  a t  th e  r a te  o f  s ix  ( 6 % ) p e r  c e n t ,, 
p a y a b le  s e m i-a n n u a lly ;  p r iv ile g e , h o w e v e r , to  
th e  p a r ty  o f  th e  se c o n d  p a r t  t o  p a y  a l l  o r  a n y  
p a r t  o f  th e  s a id  m o r tg a g e  a t  a n y  t im e  b e fo r e  
d a te  o f  m a tu r ity , p r o v id in g  h e  g iv e s  th e  
p a r ty  o f  th e  f ir s t  p a r t  a  th r e e  d a y s ’ n o t ic e  o t
h is  in te n t io n  so  to  d o . . ,  ,

“$ 1 ,8 0 0  b a la n c e  in  c a sh  o n  p a s s in g  o t  t i t le
a n d  d e liv e r y  o f  d eed .

“$ 4 ,8 0 0 .0 0  to ta l .
“A n d  i t  i s  fu r th e r  a g reed , b y  th e  p a r t ie s  to  

th e s e  p r e se n ts , th a t  th e  s a id  p a r ty  o f  th e  
se c o n d  p a r t , h is  h e ir s  a n d  a s s ig n s , m a y  e n te r  
in to  a n d  n p o n  th e  s a id  la n d  a n d  p r e m ise s  o n  
o r  b e fo r e  th e  f ir s t  d a y  o f  S e p te m b e r  n e x t
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10

e C  V -  u are  n e r e o t> a n d  th en ce  take 
th e  r e n ts , i s s u e s  a n d  p r o fits  to  h is  an d  their
USG.

A n d  i t  i s  fu r th e r  a g reed , b y  th e  parties  
h e r e to , t h a t  th e  s a id  D e e d  o f  F u l l  C ovenant 
a o d  W a r r a n ty  s h a ll  b e  d e liv e r e d  an d  received  
a t  th e  o ffice  o f  R o b e r t  M . B o y d , Jr . # 2 0 3  
B r o a d w a y , N . Y ., b e tw e e n  th e  h o u rs o f  1 1  in  
th e  fo r e n o o n  a n d  tw o  in  th e  a ftern o o n  on 
t h e  s a id  f ir s t  d a y  o f  S e p te m b e r  n e x t  en su in g  
th e  d a te  h ereo f. 8

“T h e  p r o p e r ty  b e in g  so ld  su b je c t  to  the 
m o n th ly  n g h t s  o f  th e  te n a n ts  in  p ossession .

I n  W itn e s s  W h e r e o f, th e  sa id  p a r tie s  have  
h e r e u n to  in te r c h a n g e a b ly  s e t  th e ir  h a n d s and  
s e a ls  th e  d a y  a n d  y e a r  f ir s t  a b o v e  -m entioned.

“S ig n e d , s e a le d  a n d  d e liv e r e d  in  th e  pres-
e n c e  o f

“ ( S ig n e d )  J a m b s  A. S u l l i v a n , (L .S .)
“ B e n n e t t  Mil n o r . ( L .S .) ”

T h a t  sa id  a g r e e m e n t w a s  on  th e  tw en ty -fo u rth  
d a y  o f  A u g u s t , n in e te e n  h u n d red  a n d  ten , d u ly  
a c k n o w le d g e d  b y  s a id  J a m e s  A . S u ll iv a n  an d  on
th e  tw e n ty -f if th  d a y  o f  A u g u s t , n in e te e n  hundred  
a n d  te n , w a s  r eco rd ed  in  th e  office  o f  th e  R eg ister  
o f  th e  C o u n ty  o f  H u d s o n  in  B o o k  1063  o f  D eed s  
fo r  sa id  C o u n ty  o n  p a g e  605 , e tc .

T h a t  th e r e a fte r  th e  s a id  B e n n e t t  M iln or , by as-
s ig n m e n t  in  w r it in g , fo r  a  v a lu a b le  co n sid era tio n , 

30 s e  ̂ o v e r  a n d  a s s ig n  a l l  o f  h is  r ig h t, t i t le  and  
in t e r e s t  o f, in  a n d  to  th e  a b o v e  m e n tio n e d  con tract
to  y o u r  o r a to r , A r th u r  B r isb a n e , a n d  th a t  th ere-
a fte r , a n d  o n  o r  a b o u t  th e  tw e n ty -fo u r th  d ay  o f  
A u g u s t , n in e te e n  h u n d r e d  a n d  ten , y o u r  o ra to r  and  
th e  s a id  J a m e s  A . S u ll iv a n , a c t in g  fo r  h im se lf  and  
fo r  th e  s a id  E l la  J . S u lliv a n , m u tu a lly  agreed  
th a t  th e  t im e  fo r  th e  c lo s in g  o f  th e  s a le  u nder  
th e  a b o v e  m e n tio n e d  a g r e e m e n t sh o u ld  be e x -
te n d e d  u n t i l  S a tu r d a y , O cto b er  fir st, n in e te e n  h u n -
d r e d  a n d  te n , a t  th e  sa m e  h o u r  a n d  p la c e  a s  m en -
t io n e d  in  th e  a g r e e m e n t;  a n d  th a t  o n  th e  tw en ty-  
n in th  d a y  o f  S e p te m b e r , n in e te e n  h u n d red  a n d  ten ,
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you r o r a to r  and. th e  s a id  J a m e s  A . S u ll iv a n , a c t in g  
for  h im s e lf  a n d  fo r  th e  s a id  E l la  J .  S u ll iv a n ,  
fu r th er  a g r e e d  in  w r it in g  t o  e x te n d  th e  t im e  fo r  
th e  c lo s in g  o f  th e  s a le  u n d e r  s a id  a g r e e m e n t u n t i l  
S a tu r d a y , O cto b er  f if te e n th , n in e te e n  h u n d r e d  a n d  
ten , a t  th e  sa m e  h o u r  a n d  p la c e  a s  m e n tio n e d  in  

th e  a g reem en t.
Y o u r  o r a to r  fu r th e r  sh o w s  th a t  o n  th e  s a id  fif- 

teen th  d a y  o f  O cto b er , n in e te e n  h u n d r e d  a n d  te n , 
at th e  t im e  a n d  p la c e  to  w h ic h  th e  c lo s in g  o f  th e  
sa le  h a d  b een  e x te n d e d  b y  m u tu a l a g r e e m e n t, a s  
a fo resa id , y o u r  o r a to r , b y  h is  d u ly  a u th o r iz e d  
r e p r e se n ta tiv e , w a s  p r e s e n t  a n d  te n d e r e d  h im s e lf  
ready a n d  w i l l in g  to  p a y  th e  c o n s id e r a t io n  p r o -
vid ed  fo r  in  sa id  a g r e e m e n t o n  h is  r e c e iv in g  a  d eed  
of c o n v e y a n c e  a s  th e r e in  p r o v id e d , b u t  th a t  n e ith e r  
the sa id  E l la  J . S u l l iv a n  n o r  th e  sa id  J a m e s  A . 
S u lliv a n  a t te n d e d  a t  s a id  t im e  a n d  p la c e , n o r  d id  20 
an y o n e  a t te n d  fo r  th e m  o r  e ith e r  o f  th em .

A n d  y o u r  o r a to r  fu r th e r  sh o w s  t h a t  a t  a l l  t im e s  
sin ce  th e  sa id  f if te e n th  d a y  o f  O cto b er , n in e te e n  
h u n d red  a n d  te n , h e  h a s  b een  r e a d y  a n d  w il l in g  
to  p a y  th e  c o n s id e r a t io n  p r o v id e d  in  s a id  a g r e e -
m en t, a n d  h a s  o f te n  r e q u e s te d  th e  sa id  E l la  J .  
S u lliv a n  a n d  J a m e s  A . S u l l iv a n  to  c o n v e y  t o  h im  
th e  p r e m ise s  m e n tio n e d  in  s a id  a g r e e m e n t, in  a c -
co rd a n ce  w ith  th e  te r m s  th e r e o f , b u t  t h a t  th e  
sa id  E l la  J . S u l l iv a n  a n d  J a m e s  A . S u l l iv a n  h a v e  
a lw a y s  r e fu se d  a n d  s t i l l  r e fu se  to  c o n v ey  to  y o u r  
ora to r  th e  p r e m ise s  d e sc r ib e d  in  sa id  a g r e e m e n t in  

a cco rd a n ce  w ith  th e  te r m s  th e r e o f.

A n d  y o u r  o r a to r  c h a r g e s  t h a t  th e  s a id  E l la  J .  
S u lliv a n  a n d  J a m e s  A . S u l l iv a n  r e fu s e  to  ca r r y  
o u t th e  a g r e e m e n t o f  s a le  e n te r e d  in to  a s  a b o v e  
se t  fo r th  w ith  in t e n t  to  d e p r iv e  y o u r  o r a to r  o f  th e  
b en efit o f  su c h  a g r e e m e n t, a n d  th a t  th e  s a id  J a m e s  
A. S u ll iv a n  h a s  s in c e  th e  m a k in g  o f  th e  a g r e e m e n t ^  
ab ove m e n tio n e d , w h ic h  w a s  a s s ig n e d  to  y o u r
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o r a to r , e n te r e d  in to  a n  a g r e e m e n t w ith  som e other  
p e r so n  o r  p e r so n s  to  c o n v e y  th e  p re m ise s  in  ques-
t io n  fo r  a  su m  o f  m o n e y  la r g e ly  in  ex c e ss  o f th at 
m e n tio n e d  in  y o u r  o r a to r ’s  s a id  a g r e e m e n t-

A n d  y o n r  o r a to r  fu r th e r  sh o w s  th a t  he is  in -
fo r m e d  a n d  b e lie v e s  th a t  s in c e  sa id  fifteen th  day  
o f  O cto b er , 1910 , a t  w h ic h  t im e  th e  c lo s in g  o f  the  
s a le  w a s  u n d e r  th e  e x te n s io n  o f  sa id  or ig in a l 
a g r e e m e n t to  h a v e  ta k e n  p la c e , sa id  E l la  J . S u lli-
v a n  a n d  sa id  J a m e s  A . S u ll iv a n  h a v e  c o llec ted  and  
s t i l l  c o n t in u e  to  c o l le c t  th e  r e n ts  fro m  sa id  prop-
e r ty  a n d  h a v e  a p p lie d  th e m  to  th e ir  o w n  u se ;

A n d  y o u r  o r a to r  fu r th e r  sh o w s  th a t  h e is  in -
fo r m e d  a n d  b e lie v e s  th a t  su b se q u e n t to  sa id  fif-
te e n th  d a y  o f  O cto b er , 1 9 10 , a  fire  h a s  occurred  
u p o n  s a id  p r e m ise s , a n d  t h a t  sa id  E l la  J . S u lliv a n  
a n d  J a m e s  A . S u l l iv a n  h a v e  c o lle c te d  from  the  
fire  in s u r a n c e  c o m p a n y  w h ic h  h a d  in su red  sa id  
p r e m ise s  a g a in s t  fire  a  su m  o f  m o n ey  w h ich  you r  
o r a to r  i s  in fo r m e d  i s  th e  su m  o f  five h u n d red  d o l-
la r s , a n d  h a v e  a p p lie d  sa id  su m  o f  m o n ey  so  co l-
le c te d  t o  th e ir  o w n  u ses .

A l l  o f  w h ic h  a c t in g s  a n d  d o in g s  o f  th e  sa id  E lla  
J . S u l l iv a n  a n d  J a m e s  A . S u ll iv a n  a re  con trary  
to  e q u ity  a n d  g o o d  c o n sc ie n c e  a n d  ten d  to  the  
m a n ife s t  w r o n g , in ju r y  a n d  o p p r e ss io n  o f  you r  
o r a to r  in  th e  p r e m ise s .

I n  c o n s id e r a t io n  w h e r e o f, a n d  fo ra sm u ch  a s  you r  
o r a to r  i s  e n t ir e ly  w ith o u t  a d e q u a te  rem ed y  in  th e  
p r e m ise s  a c c o r d in g  to  th e  s t r ic t  r u le s  o f  th e  com -
m o n  la w  a n d  c a n  o n ly  h a v e  a d e q u a te  r e lie f  in  a  
c o u r t  o f  e q u ity  w h e r e  m a tte r s  o f  th is  n a tu r e  a re  
p r o p e r ly  c o g n iz a b le  a n d  r e lie v a b le ;

T o  th e  en d , th e r e fo r e , th a t  th e  s a id  E lla  J . S u ll i -
v a n  a n d  J a m e s  A . S u ll iv a n , a s  d e fe n d a n ts  to  th is  
s u it ,  m a y  f u l l ,  tr u e  a n d  p e r fe c t  a n sw e r  m ak e (w ith -
o u t  o a th )  to  a l l  a n d  s in g u la r  th e  m a tte r s  a fo re-
sa id , a n d  t h a t  th e  sa id  E l la  J . S u ll iv a n  a n d  J a m es
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A. S u ll iv a n  m a y  b e  d ecreed  to  p e r fo r m  s p e c if ic a lly  
th e sa id  a g r e e m e n t e n te r e d  in to  b y  th e  s a id  J a m e s  
A. S u ll iv a n  a s  th e  p e r so n  th e r e u n to  la w f u l ly  a u -
th orized  so  to  d o  in  b e h a lf  o f  th e  s a id  E l la  J . S u l l i -
van  a n d  o f  h im s e lf  w ith  th e  sa id  B e n n e t t  M iln o r  
Which w a s  a s s ig n e d  t o  y o u r  o r a to r  a s  a fo r e sa id ,  
y ou r o r a to r  b e in g  r e a d y  a n d  w i l l in g  a n d  h ereb y  
o ffer in g  to  p e r fo r m  th e  sa id  a g r e e m e n t  o n  h is  p a r t , 10 
and m a y  b e r e q u ir e d  b y  th is  H o n o r a b le  C o u rt to  
a cco u n t to  y o u r  o r a to r  fo r  th e  r e n ta l  v a lu e  o f  
sa id  p r e m ise s  d u r in g  th e  p e r io d  d u r in g  w h ic h  y o u r  
o rator h a s  b een  d e p r iv e d  o f  th e  p o s s e s s io n  a n d  
en jo y m en t o f  s a id  p r e m ise s , a n d  fo r  a n y  m o n e y s  
received  b y  th e  sa id  E l la  J . S u l l iv a n  o r  b y  th e  
sa id  J a m e s  A . S u ll iv a n  fo r  fire  in s u r a n c e  u p o n  
sa id  p r e m ise s  p a id  b y  r e a so n  o f  a n y  fire  th e r e o n  
su b seq u en t to  s a id  f if te e n th  d a y  o f  O cto b er , 1 9 10 , 
m a k in g  a l l  ju s t  a l lo w a n c e s  to  th e  s a id  E l la  J . 20 
S u lliv a n  a n d  J a m e s  A . S u l l iv a n  to  w h ic h  th e y  m a y  
in  e q u ity  b e  e n t it le d , a n d  th a t  y o u r  o r a to r  m a y  
h ave su c h  o th e r  a n d  fu r th e r  r e l ie f  in  th e  p r e m ise s  
as sh a ll  b e  a g r e e a b le  to  e q u ity  a n d  g o o d  c o n sc ie n c e  
an d  a s  th e  c ir c u m sta n c e s  o f  th e  c a se  m a y  req u ire .

M ay  i t  p le a s e  y o u r  H o n o r , th e  p r e m ise s  c o n s id -
ered, to  g r a n t  u n to  y o u r  o r a to r  th e  S t a t e ’s w r it  o f  
su b p o en a , is s u in g  o u t  o f  a n d  u n d e r  th e  s e a l  o f  th is  
H o n o r a b le  C o u r t, to  b e d ir e c te d  to  th e  sa id  E l la  J . 
S u lliv a n  a n d  J a m e s  A . S u ll iv a n , c o m m a n d in g  th e m  30 
an d  ea ch  o f  th e m  b y  a  c e r ta in  d a y  a n d  u n d e r  a  
c e r ta in  p e n a lty  to  b e a n d  a p p e a r  b e fo r e  y o u r  
H o n o r  in  th is  H o n o r a b le  C o u rt, th e n  a n d  th e r e  to  
a n sw er  a l l  a n d  s in g u la r  th e  p r e m ise s , a n d  to  
sta n d  to , a b id e  b v  a n d  p e r fo r m  su c h  o rd e r  a n d  d e-
cree th e r e in  a s  to  y o u r  H o n o r  s h a ll  seem  m e e t  a n d  
sh a ll be a g r e e a b le  to  e q u ity  a n d  g o o d  c o n sc ie n c e .

A n d  y o u r  o r a to r , a s  in  d u ty  b o u n d , w i l l  ev er  

p ray , e tc .
B i k e r  & B i k e r , 40 

S o lic ito r s  fo r  a n d  o f  C o u n se l 
w ith  C o m p la in a n t.
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A n sw er.

IN CHANCERY OF NEW JERSEY.

4
10

B e t w e e n

A r t h u r  B r i s b a n e ,

Complainant,
and

E l l a  J .  S u l l i v a n , et al.,

Defendants.

O n B ill , &c.

T h e  j o in t  a n d  s e v e r a l a n sw e r  o f  th e  d efen d an ts, 
E l la  J . S u l l iv a n  a n d  J a m e s  A . S u lliv a n , to  the  
h il l  o f  c o m p la in t  o f  A r th u r  B r isb a n e , com p la in -
a n t .

T h e se  d e fe n d a n ts , fo r  a n sw e r  u n to  sa id  b ill o f  
20 c o m p la in t , o r  u n to  so  m u ch  th e r e o f a s  th ey  are  

a d v ise d  i t  i s  n e c e s sa r y  o r  m a te r ia l fo r  them  to  
a n sw e r  u n to , a n sw e r in g , s a y :

1. T h e y  n e ith e r  a d m it  n o r  d e n y  th e  a lle g a tio n s  
c o n ta in e d  o n  p a g e s  1  a n d  2  o f  sa id  b ill o f com -
p la in t , b u t th e y  d e n y  th a t  o n  th e  n in e te e n th  day  
o f  J u ly ,  n in e te e n  h u n d r e d  a n d  ten , o r  a t  a n y  other  
t im e , th e se  d e fe n d a n ts , o r  e ith e r  o f  th em , w ere  
se iz e d  a n d  p o sse s se d  o f  a n  e s ta te  o f  in h er ita n ce  
in  fe e  s im p le  in  th e  la n d s  d escr ib ed  in  th e  b ill o f

30 complaint.

2. T h e se  d e fe n d a n ts  a d m it  th a t  on  th e  n in e -
te e n th  d a y  o f  J u ly ,  n in e te e n  h u n d red  an d  ten , 
s a id  J a m e s  A . S u l l iv a n  e x e c u te d  a n d  d e livered  to  
o n e  B e n n e t t  M iln o r  a  c o n tr a c t  fo r  sa le  o f  the  
p r e m ise s  d e sc r ib e d  in  th e  b il l  o f  c o m p la in t, a  cop y  
o f  w h ic h  i s  s e t  o u t  o n  p a g e s  3 , 4  a n d  5 o f  sa id  b i l l ; 
t h a t  th e y  h a v e  n o  k n o w le d g e  a s  to  th e  a ss ig n m en t  
o f  s a id  c o n tr a c t  t o  th e  c o m p la in a n t, an d  th ey

40
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10

th erefo re  le a v e  th e  sa id  c o m p la in a n t  to  m a k e  su ch  
proof th e r e o f a s  h e  m a y  b e a d v is e d  i s  n e c e ssa r y .

3. T h e se  d e fe n d a n ts  fu r th e r  a n s w e r in g  sa y  
th a t th e y  a re  b r o th e r  a n d  s is te r  a n d  t h a t  th e  
la n d s in  th e  b i l l  o f  c o m p la in t  d e sc r ib e d  w e r e  p u r -
ch ased  b y  th e  d e fe n d a n t , J a m e s  A . S u l l iv a n  w ith  
h is  o w n  fu n d s , a n d  th a t  t i t le  to  s a id  P a u s e s  
w as ta k e n  in  th e  n a m e  o f  th e  d e fe n d a n t , E l la  J .  
S u lliv a n , a t  th e  r e q u e s t  o f  s a id  J a m e s  A . S u ll iv a n ,  
an d  th a t  a  d eed  p u r p o r t in g  t o  c o n v e y  th e  t i t l e  

sa id  p r e m ise s  w a s  e x e c u te d  b y  J a m e s  B i l lm g t o n  
an d  w ife  to  th e  d e fe n d a n t , E l la  J . S u ll iv a n , o n  
th e  tw e n ty -n in th  o f  J u n e , n in e te e n  h u n d r e d  a n d  
ten  a n d  r eco rd ed  in  th e  H u d s o n  C o u n ty  R e g is -
ter’s  O ffice, J u n e  th ir t ie th , n in e te e n  h u n d r e d  a n d  
ten  in  B o o k  1 0 7 8  o f  D e e d s  fo r  s a id  C o u n ty , on  
p age 91 , e t c .;  a n d  t h a t  a t  th e  t im e  o f  th e  p u r- 
ch a se  th e r e o f  th e  s a id  d e fe n d a n t , J a m e s  A ^ S n l l i -  
van, b e lie v e d  th a t  h e  a n d  h is  s a id  s i f t e r  E l la  J .  
S u lliv a n , w e r e  a c q u ir in g  a n  e s ta te  o f  in h e r ita n c e  
in  fe e  s im p le  in  s a id  la n d s , a n d  th a t  su c h  e s ta te  
w as by  sa id  d eed  c o n v e y e d  to  th e  d e fe n d a n t, E l  

J . S u lliv a n .
4 T h e se  d e fe n d a n ts  fu r th e r  sa y  th a t  th e  s a id  

d e fe n d a n t, J a m e s  A . Sullivan, e n te r e d  in to  th e  

a g r e e m e n t w ith  B e n n e t t  M iln o r  in  th e  b i l l  o f  co m -
p la in t  s e t  fo r th  in  g o o d  f a ith ,  b e l ie v in g  t h a t  th e y ,  
th e  d e fe n d a n ts , h e ld  g o o d  a n d  m a r k e ta b le  t i t l e  to  
th e la n d s  a fo r e sa id , a n d  th a t  t h e y  c o u ld  co n v e y  
th e  sa m e  to  th e  s a id  B e n n e t t  M iln o r  a t  th e  t im e  
an d  in  th e  m a n n e r  r e q u ir e d  b y  s a id  a g r e e m e n t,  
an d  th a t  b o th  o f  th e  d e fe n d a n ts  w e r e  w i l l in g  to  

m ak e su ch  c o n v e y a n c e .
5. T h e se  d e fe n d a n ts  fu r th e r  a n s w e r in g  sa y  th a t  

th ey  w e r e  b o th  r e a d y  a n d  w i l l in g  to  c o n v e y  th e  
sa id  la n d s  t o  th e  sa id  B e n n e t t  M iln o r  a t  th e  t im e  
an d  in  th e  m a n n e r  p r o v id e d  in  sa id  a g r e e m e n t, b u  
b efore  th e  t im e  fo r  p a s s in g  t i t l e  p r o v id e d  in  s a i

30

40
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a g r e e m e n t a r r iv e d , th e  s a id  B e n n e t t  M iln or and  
th e  c o m p la in a n t  in  th is  c a u se , in fo rm ed  the de-
fe n d a n t , J a m e s  A . S u ll iv a n , t h a t  th e  t i t le  to  sa id  
p r e m ise s  h e ld  b y  th e  d e fe n d a n t, E l la  J . S u llivan  
w a s d e fe c t iv e  a n d  w a s  n o t  a  g o o d  a n d  m arketab le  
t i t le ,  a n d  th e r e a fte r  th e  c o m p la in a n t , w h o then  
p r e te n d e d  to  h o ld  a n  a s s ig n m e n t  o f  sa id  agree- 

10 m e n t, n o t if ie d  th e  d e fe n d a n t, J a m e s  A  S u lliv a n  
o f  th e  d e ta i ls  o f  th e  d e fe c ts  in  sa id  t it le ,  an d  sa id  
c o m p la in a n t  in fo r m e d  sa id  d e fe n d a n t th a t he 
w o u ld  n o t  ta k e  t i t l e  to  sa id  la n d s  or  p a y  the  
b a la n c e  o f  th e  p u r c h a se  p r ic e  a s  sp ec ified  in  said  
a g r e e m e n t, w h ile  sa id  d e fe c ts  in  t i t l e  ex isted .

6 . T h e se  d e fe n d a n ts  fu r th e r  a n sw e r in g , s a y : 
th a t  a f te r w a r d s  a n d  b efo re  th e  t im e  fo r  th e  de-
l iv e r y  o f  th e  d eed  m e n tio n e d  in  sa id  co n tra c t, the  
c o m p la in a n t  se r v e d  o r  c a u se d  to  b e  served  upon  

20 th e se  d e fe n d a n ts  a  l i s t  o f  th e  d e fe c ts  o f  t it le , a 
c o p y  o f  w h ic h  i s  a n n e x e d  h e re to  an d  m arked  
“S c h e d u le  A ,” a n d  m a d e  a  p a r t  o f  th is  A n sw er;  
th a t  s a id  c o m p la in a n t  n o tif ie d  th e  d e fe n d a n ts  th a t  
th e ir  t i t l e  w a s  n o t  m a r k e ta b le  a n d  re fu sed  to  ac-
c e p t  a  d eed  fr o m  th e  d e fe n d a n ts  fo r  su ch  t i t le  as  
th e y  h a d  o r  fo r  a n y  t i t l e  w h a te v e r  u n le ss  the  
d e fe n d a n ts  f ir s t  rem o v ed  a l l  th e  d e fe c ts  and  
c lo u d s  fro m  th e ir  t i t l e ;  th a t  th e r e a fte r  th e  sa id  
d e fe n d a n t , J a m e s  A . S u ll iv a n , ca u sed  an  in vesti-  

30 g a t io n  to  b e  m a d e  o f  th e  t i t le  to  sa id  p rem ises  
a n d  w a s  a f te r w a r d s  a d v ise d  b y  h is  co u n se l th a t  
n e ith e r  h e  n o r  s a id  E l la  J . S u ll iv a n  w a s se ized  o f  a  
g o o d  a n d  m a r k e ta b le  t i t l e  o f  sa id  la n d s , an d  w as  
n o t  s e iz e d  in  f e e  s im p le  th e r e o f, a n d  th a t th ese  
d e fe n d a n ts  c o u ld  n o t  c o n v e y  th e  sam e to  th e  
c o m p la in a n t  a s  p r o v id e d  in  sa id  a g r e e m e n t;  and  
th e  d e fe n d a n t, J a m e s  A . S u ll iv a n , th ereu p o n  in -
fo rm ed  th e  c o m p la in a n t  th a t  b eca u se  o f  th e  d efec ts  
in  s a id  t i t l e  a s  sp e c if ie d  b y  sa id  c o m p la iq i he  

4 0  w a s  u n a b le  to  p e r fo rm  h is  sa id  a g reem en t, and
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the d e fe n d a n ts  th e r e u p o n  o ffered  to  r e tu r n  th e  
m oney p a id  u p o n  th e  s a id  a g r e e m e n t w ith  in te r e s t  
thereon  to g e th e r  w ith  a  r e a so n a b le  su m  t o  r e im -
burse th e  c o m p la in a n t  fo r  h is  e x p e n s e s  in  e x a m -
in in g  su c h  t i t le ,  w h ic h  o ffe r  th e  c o m p la in a n t  d e -

c lin ed  to  a c c e p t.
7. T h e se  d e fe n d a n ts  fu r th e r  a n sw e r in g , s a y :  

th a t th e y  a r e  n o t  s e iz e d  in  fe e  s im p le  o f  th e  la n d s  
in  th e  h il l  o f  c o m p la in t  d e sc r ib e d , a n d  a r e  u n a b le  
to a c q u ire  g o o d  t i t l e  th e r e to  a n d  a r e  u n a b le  to  
perform  sa id  a g r e e m e n t to  c o n v e y  th e  sa m e  t o  
the sa id  B e n n e t t  M iln o r  o r  to  th e  c o m p la in a n t ,  
as h is  a s s ig n e e , a c c o r d in g  to  th e  te r m s  a n d  c o n d i-
t io n s  o f  s a id  a g r e e m e n t, a n d  t h a t  th e  c o m p la in a n t  
w ell k n ew  a t  a n d  b e fo r e  th e  f i l in g  o f  h is  b i l l  o f  
c o m p la in t o f  th e  in f ir m ity  a n d  d e fe c ts  o f  th e  d e -
fe n d a n ts ’ s a id  t i t le ,  a n d  r e fu se d  to  a c c e p t  fro m  
th e d e fe n d a n ts  su c h  t i t l e  a s  th e y  h a d , a n d  r e -
fu sed  to  p a y  o v er  to  th e  d e fe n d a n ts  th e  b a la n c e  o f  
th e  p u r c h a se  p r ic e  o f  sa id  p r e m ise s  a n d  a c c e p t  
from  th e  d e fe n d a n ts  a  d eed  fo r  w h a te v e r  in te r e s t  
in  sa id  p r e m ise s  th e  d e fe n d a n ts  h ad .

8. T h e se  d e fe n d a n ts  fu r th e r  a n s w e r in g , s a y :  
th a t b efo re  th e  f i l in g  o f  th is  b i l l  a n d  a f te r  th e  
d e fe c ts  o f  t i t l e  in  S c h e d u le  A  s e t  o u t  w e r e  k n o w n  
to  th e  c o m p la in a n t , h e  r e fu se d  to  a c c e p t  su c h  t i t l e  
as th e  d e fe n d a n ts  h a d , b u t  n o tif ie d  d e fe n d a n ts  
th a t h e  w o u ld  h o ld  th e m  to  a  s t r ic t  p e r fo r m a n c e  
o f  th e ir  c o n tr a c t ;  th a t  th e  b il l  o f  c o m p la in t  filed  
h erein  w a s  f iled  a f te r  c o m p la in a n t  h a d  f u l l  a n d  
c o m p le te  k n o w le d g e  o f  a l l  o f  th e  fa c t s  s e t  fo r th  
in  th is  a n sw e r , a n d  th a t  i t  w a s  im p o s s ib le  fo r  
th ese  d e fe n d a n ts  to  s p e c if ic a lly  p e r fo r m  s a id  c o n -
tr a c t;  a n d  th a t  th e  sa id  c o m p la in a n t  i s  g u i l t y  o f  
lach es.

A ll  o f  w h ic h  m a tte r s  a n d  th in g s  th e se  d e fe n d -
a n ts  a r e  w i l l in g  to  a v er , m a in ta in  a n d  p ro v e , a n d  
h u m b ly  p r a y  to  b e  h e n c e  d ism is se d  w ith  th e ir  rea-

10

20

30
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so n a b le  c o s t s  a n d  c h a r g e s  in  th is  b eh a lf m ost 
w r o n g fu lly  su s ta in e d .

R a n d o l ph  P e r k in s, 
S o lic i t o r  fo r  a n d  o f  C ounsel 

w ith  D e fe n d a n ts .

S c h e d u l e  A.

10  D e e d , D a v is  to  D ie ffe n b a c h , reco rd ed  in  B ook  
1 0 0 9 , p a g e  407 . T h e  p r o c e e d in g s  fo r  th e  sa le  of 
th is  p r o p e r ty  fo r  ta x e s  a n d  a u th o r iz in g  th e  issu in g  
o f  th e  a b o v e  d eed  seem  to  b e  d e fe c t iv e  in  m any  
p a r t ic u la r s  in  th a t  su c h  p r o c e e d in g s  d o  n o t con-
fo r m  to  th e  s t a t u t e  in  th e  f o l lo w in g  r e sp e c ts :

T h e  p e t it io n  to  th e  C o u r t i s  n o t  s ig n e d  an d  ver i-
fied  b y  C. R . D ie ffe n b a c h , p u r c h a se r , b u t by J o h n  
J . M u lv a n e y , A t to r n e y . T h is  d o es n o t con form  to  
th e  la w s  o f  1 9 0 6 , p a g e  55 2 , w h ic h  s ta te s  th a t  the  

20  p e t it io n  m u s t  b e v e r if ie d  b y  th e  p u r c h a se r  or h is  
le g a l r e p r e s e n ta t iv e s  o r  a s s ig n s .

T h e  v e r if ic a t io n  in  th e  p e t it io n  i s  s ig n e d  by  Joh n  
J . M u lv a n e y  a n d  c o n ta in s  a  ju r a t  a s  fo llo w s:  
“ S w o r n  a n d  su b sc r ib e d  a t  J e r s e y  C ity , N . J ., th is  
1 5 th  d a y  o f  M ay , 1908 , b e fo re  m e ,” b u t does not  
c o n ta in  th e  s ig n a tu r e  o r  n a m e  o f  office o f  an y  
o ffic ia l b e fo r e  w h o m  su c h  p e t it io n  c o u ld  b e sw orn  
to — t h is  h a v in g  b een  l e f t  b la n k .

3Q I n  th e  b o d y  o f  th e  p e t it io n  th e r e  is  no  d escr ip -
t io n  o f  th e  p r o p e r ty  b y  m e te s  a n d  b ou n d s a s  re-
q u ir e d  b y  G e n e r a l S ta tu te , p a g e  3380 .

O n su c h  a p p lic a t io n  n o  n o t ic e  th e r e o f w a s g iven  
an d  th e r e  b e in g  in f a n t s  in v o lv e d  th e r e  is  a  q u es-
t io n  w h e th e r  th e  c o u r t  h a d  ju r isd ic t io n .

T h e  o r d e r  c o n ta in s  a  d ir e c t io n  th a t  a  deed  
s h a ll  is s u e  u n to  C. R u d o lp h  D ie ffen b a ch  con vey -
in g  u n to  h im , h is  executors a n d  a ss ig n s , a l l  sa id  
la n d s , &c. T h is  la n g u a g e  d o es  n o t  con form  to  th e  

40 d eed  w h ic h  p u r p o r ts  to  co n v e y  to  h is  heirs.
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Answer.

In  th e  a ff id a v it  o f  J a m e s  J . D o w lin g  a s  t o  th e  
p u b lic a tio n  o f  th e  n o t ic e  th e r e in  i t  p u r p o r ts  to  b e  
verified  th e  2 7 th  d a y  o f  M a y , b u t  in  th e  ju r a t  th e  
year is  l e f t  b la n k , a n d  th e r e  is  n o  c o p y  o f  th e  
n o tice  a n n e x e d  to  s a id  a ff id a v it , a n d  in  th e  s a id  
ju ra t th e r e  i s  n o  m e n tio n  o f  th e  p la c e  w h e r e  sa id  

affid av it w a s  ta k e n .
T h e p r o c e e d in g s  seem  to  in d ic a te  t h a t  th e r e  a r e  10  

ab ou t f if te e n  in f a n t s  in te r e s te d  in  th e  p r o p e r ty  
b esid es a  la r g e  n u m b e r  o f  a d u lt s ;  b u t  th e r e  is  
n o th in g  o n  th e  r e c o r d  t o  sh o w  w h e th e r  th e  p e r so n s  
nam ed in  th e  p r o c e e d in g s  a r e  p r o p e r  p a r t ie s  o r  a l l  
th e p a r t ie s  in te r e s te d  w h o  s h o u ld  h a v e  b een  jo in e d  

in  th e  p r o c e e d in g .

T h e o r ig in a l r e s o lu t io n  o f  th e  B o a r d  o f  F in a n c e  
of J e r se y  C ity  t h a t  th is  p r o p e r ty  sh o u ld  b e  so ld  
fo r  ta x e s  c o u ld  n o t  b e  fo u n d  in  th a t  office a n d  a  
cop y  r e c ite s  th a t  th e  ta x e s  a n d  a s s e s s m e n ts  h a v e  20 
been a d ju s te d ;  th e  d eed  s ta te s  t h a t  th e  ta x e s  a n d  
a sse ssm e n ts  h a v e  n o t  b een  a d ju s te d . I n  su c h  reso -
lu t io n  a  n u m b e r  o f  o th e r  p a p e r s  a re  r e c ite d , b u t  

th ey  a re  n o t  o n  record .

T h ere  a p p e a r  to  b e  n o  p r o o fs  o f  a d v e r t is e m e n t  in  
the office o f  th e  C ity  C o lle c to r ;  th a t  is , a d v e r t is e  
m en t o f  n o t ic e  o f  s a le , so  th a t  i t  i s  im p o s s ib le  to  
say  w h e th e r  su c h  p u b lic a t io n  w a s  p r o p e r ly  m a d e  

or m ad e a t  a ll .
30

N o  C e r tif ic a te  o f  S a le  o n  f ile  in  th e  office  o f  th e  
C ity  C o lle c to r . W h e n  th e  d eed  w a s  is s u e d  su c h  c e r -
tif ic a te  sh o u ld  h a v e  b een  r e tu r n e d  a n d  file d  in  th e  
office o f  th e  C ity  C o lle c to r  a n d  s h o u ld  r e m a in  o n  

file  in  th a t  office.
In  th e  C ity  C o lle c to r ’s  O ffice th e r e  i s  o n ly  a  c o p y  

o f th e  sc h e d u le s  c o n ta in in g  t h i s  p r o p e r ty  a m o n g  
oth ers w h ic h  w e r e  to  b e so ld  fo r  t a x e s ; th e  o r ig in a l  

is  n o t  o n  file .
T h e  o rd er  to  is s u e  th e  d eed  h a s  n o t  b e e n  f ile d  in  ^  

the office o f  th e  C lerk  o f  th e  C o u r t in  a c c o r d a n c e
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Answer.

w ith  R u le  4 0  o f  th e  S u p r e m e  C o u r t o f  N ew  Jersey  
a n d  R u le  18  o f  th e  C ir c u it  C o u rt, w h ic h  requires 
t h a t  su c h  o r d e r  s h a ll  b e  f ile d  w ith in  te n  d ays a fter  
th e  g r a n t in g  th e r e o f;  th is  o rd er  h a s  n ever  been  
f ile d  a t  a l l  a n d  n o t  b e in g  f iled  w ith in  the tim e  
r e q u ir e d  b y  la w  i s  v o id . S e e  Mayor and Aldermen 
of Jersey City v. Davis, City Collector, 67 A tl., 

io  9 6 9 ;  h a n d e d  d o w n  b y  th e  N e w  J e r se y  Suprem e  
C o u r t  J u n e  3 0 , 1 9 1 0 , w h ic h  h o ld s  in  e ffec t th a t an 
o r d e r  d ir e c t in g  a  d eed  to  is s u e  u n le s s  en tered  in  
th e  m in u te s  o f  t h e  C ir c u it  C o u r t in  acco rd a n ce  and  
w ith in  th e  t im e  r e q u ir e d  b y  th e  r u le  is  vo id  and  
o f  n o  e ffec t.

T h e  m o v in g  p a p e r s  in  th e  p r o c e e d in g s  con ta in  
a  n u m b e r  o f  ty p o g r a p h ic a l  err o r s  a s  to  th e  sp e llin g  
o f  v a r io u s  n a m es.

U p o n  in v e s t ig a t in g  th e  p r o c e e d in g s  le a d in g  to  
20  t h e  a b o v e  t a x  s a le  in  m a n y  in s ta n c e s  th e  or ig in a l 

r e c o r d s  c o u ld  n o t  b e  fo u n d  o n  file  in  th e  proper  
o ffic e s ;  th e s e  o r ig in a l  re c o r d s  e ith e r  h a v in g  been  
d e s tr o y e d  o r  m is la id  a n d  th u s  i t  c o u ld  n o t  be ascer-
ta in e d  w h e th e r  o r  n o t  th e  s ta tu te  h ad  been  com -
p lie d  w ith  b y  th e  p u b lic  o fficers in  th e  p roceed in g  
le a d in g  u p  to  th e  s a le  o f  th e  p r o p e r ty  in  q u estion .

T h e  d e fe c ts  a b o v e  m e n tio n e d  b e in g  o f  su ch  a  
n a tu r e  a s  to  seem  to  p r e c lu d e  th e  p o ss ib ility  o f  
th is  t i t l e  b e in g  m a r k e ta b le  u n le s s  th e y  w ere ex- 

30  p la in e d  o r  rem o v ed , a  n u m b e r  o f  o th er  m a tters  in  
c o n n e c t io n  w ith  th e  a b o v e  p r o c e e d in g  w ere  n o t in -
v e s t ig a te d . I f  th e  a b o v e  d e fe c ts  sh o u ld  be rem oved  
th e se  m a tte r s  c a n  b e ta k e n  u p  a n d  look ed  in to  
fu r th e r .

M o r tg a g e , W ilk s  to  O lc o tt , reco rd ed  in  B ook  13, 
p a g e  192 . C a n c e lla t io n  c la u se  o n  th e  m arg in  o f 
t h e  r eco rd  s ta te s  th a t  th e  o r ig in a l m o rtg a g e  ‘Svas 
r e c e iv e d  in  f u l l  b y  L e t t ie  A lle n , A d m in is tr a tr ix  o f  
N ic h o la s  P r io r , A s s ig n e e , &c.” N o  record  o f  an y
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Answer.

B o o k  3 0 , p a g e  3 7 4  o f  M o r tg a g e s . C a n c e lla t io n  
c la u se  o n  th e  m a r g in  o f  th e  reco rd  w a s  n o t  s ig n e d  
b y  th e  R e g is te r , so  t h is  m o r tg a g e  m a y  s t i l l  b e a  
l ie n  a g a in s t  th e  p r o p e r ty .

B o o k  30 , p a g e  3 7 4  o f  M o r tg a g e s . A s s ig n m e n t  o f  
th is  m o r tg a g e  (B o o k  3 3 , p a g e  1 1 7 )  fr o m  L e t t ie  
A lle n  to  J o h n  P a t te r s o n , a s s ig n s  B o o k  30 , p a g e  
375 o f  M o r tg a g e s ;  p r o b a b ly  in te n d e d  to  a s s ig n  10  
B o o k  30 , p a g e  3 7 4  o f  M o r tg a g e s . T h is  m o r tg a g e  
n o t b e in g  p r o p e r ly  c a n c e lle d , fo r  t h is  a d d it io n a l  
r e a so n  m a y  s t i l l  b e  a  l ie n  a g a in s t  th e  p r o p e r ty .

B o o k  3 1 , p a g e  7 3 9  o f  M o r tg a g e s . C a n c e lla t io n  
c la u se  n o t  s ig n e d  b y  R e g is te r . T h is  m o r tg a g e  
a ffe c ts  th e  p r o p e r ty  a n d  p r o b a b ly  is  s t i l l  a n  o u t -

s ta n d in g  l ie n .
B o k  4 2 5 , p a g e  2 7 6  o f  D e e d s . F r o m  w h e r e  d o e s  

E lla m  M . D e w e y  d e r iv e  th e  in te r e s t  sh e  p u r p o r ts  

to  c o n v e y  b y  t h is  d eed ?

B o o k  1 0 7 8 , p a g e  91  o f  d e ed s . H a v e  n o  s e a ls  a t -

ta ch ed .
B o o k  4 3  o f  D e e d s , p a g e  7 2 1 . W a s  th e  g r a n to r ,  

D a n ie l  V a n  R e y p e n , u n m a r r ie d ?

B o o k  4 7  o f  D e e d s , p a g e  2 7 1 . D e e d  ta k e n  su b je c t  
to  m o r tg a g e . M o r tg a g e  p u r p o r ts  to  b e c a n c e lle d  
on  r e c e ip t  o f  R o b e r t G ilc h r is t ,  A s s ig n e e . N o  
reco rd  to  sh o w  a s s ig n m e n t  to  G ilc h r is t ,  m o r tg a g e  

m a y  s t i l l  b e  a  l ie n . 30
B o o k  8 0  o f  D e e d s , p a g e  3 3 2 . S u b je c t  to  sa m e  

o b je c t io n  a s  B o o k  47  o f  D e e d s , p a g e  271 .

B o o k  1 0 0 9  o f  D e e d s , p a g e  4 0 6 . I s  C. R u d o lp h  
D ie ffe n b a c h  u n m a r r ie d ?

AO
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R ep licatio n .

IN CHANCERY OF NEW JERSEY.

A r t h u r  B r i s b a n e ,

Complainant,  
vs.

10 * J a m e s  A. Su l l i v a n , et al.,

Defendants.

O n B i l l ,  &c.

T h e  r e p lic a t io n  o f  th e  c o m p la in a n t  to  th e  p lea  
o f  th e  d e fe n d a n ts :

T h e  c o m p la in a n t  jo in s  is s u e  w ith  th e  d e fe n d a n ts  
u p o n  th e  a n s w e r  h e r e in  filed .

I t  a p p e a r in g  to  th e  c o u r t  th a t  th e  c o m p la in a n t  
h e r e in  is  e n t it le d  to  th e  r e lie f  p ra y ed  fo r  in  h is  
b ill  o f  c o m p la in t , a n d  th a t  h e is  e n t it le d  to  a  
c o n v e y a n c e  o f  a l l  th e  r ig h t , t i t le  a n d  in te r e s t  o f  
th e  s a id  d e fe n d a n ts  in  a n d  t o  th e  p re m ise s  m en -
t io n e d  in  s a id  b i l l  o f  c o m p la in t , an d  th a t  he  

4 0  s h o u ld  p a y  th e r e fo r  th e  v a lu e  o f  a n  e s ta te  th ere in

20

Bi k e r  & Bik e r , 
S o lic ito r s  o f  th e  C o m p la in a n t.

O rder of R eferen ce.

IN CHANCERY OF NEW JERSEY.

30
J a m e s  A. Su l l i v a n , et als.

Defendants.
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Order of Reference.

fo r  th e  l i f e  o f  D o r a  E . K a ste n h u b e r , c o m p u te d  
u pon  th e  b a s is  o f  a n  a t ta in e d  a g e  o f  sa id  D o r a  
E. K a ste n h u b e r  o f  43  y e a r s  o n  O cto b er  15 , 1910 , 
th e  d a te  a t  w h ic h  sa id  t i t l e  sh o u ld  h a v e  p a sse d , 
in  a c c o r d a n c e  w ith  th e  te r m s  o f  a  c o n tr a c t  fo r  
i t s  c o n v e y a n c e , a n d  t h a t  th e  v a lu e  o f  th e  fe e  in  
sa id  p r e m ise s  u p o n  w h ic h  sa id  l i f e  e s ta te  sh o u ld  
be c a lc u la te d , i s  $ 4 8 0 0 , a n d  t h a t  th e  sa id  d efen d - 10  
a n ts  h a v e  h a d  th e  u se  a n d  o c c u p a t io n  o f  sa id  
p rem ises  c o n t in u o u s ly  fro m  th e  1 5 th  d a y  o f  O c to -
ber, 1910 , u n t i l  th e  p r e se n t  t i m e ;

I t  i s  ord ered , a d ju d g e d  a n d  d ecreed  th a t  i t  be  
referred  to  T h o m a s  L . R a y m o n d , o n e  o f  th e  sp e c ia l  
m a ste r s  o f  th is  c o u r t , to  s ta te  th e  a c c o u n t b e tw e e n  
th e  p a r t ie s  h e r e to , w h e r e in  th e  s a id  c o m p la in a n t  
sh a ll  b e  c h a r g e d  w ith  th e  v a lu e  o f  s a id  l i f e  e s ta te  
an d  w ith  a l l  ta x e s  p a id  b y  th e  d e fe n d a n ts  or  e ith e r  
o f th em  s in c e  s a id  1 5 th  d a y  o f  O cto b er , 1 9 1 0 , 20 
an d  w ith  in te r e s t  fro m  sa id  d a te  a n d  w ith  a ll  
e x p e n se s  fo r  n e c e s sa r y  o r  p r o p e r  u p k e e p  a n d  m a in -
te n a n c e  o f  sa id  p r e m ise s  b y  s a id  d e fe n d a n t  d u r in g  
sa id  term , a n d  w h e r e in  th e  sa id  d e fe n d a n ts  s h a ll ,  
be ch a r g e d  w ith  th e  r e n ta l  v a lu e  o f  s a id  p r e m ise s  
d u r in g  sa id  te r m , a n d  w h e r e in  su ch  s p e c ia l  m a s te r  
sh a ll  m a k e  Such o th e r  a llo w a n c e s  to  th e  r e sp e c t iv e  
p a r tie s  h e r e in  a s  s h a ll  be e q u ita b le  a n d  ju s t ,  
h a v in g  r e g a r d  t o  th e  a g r e e m e n t to  c o n v e y  sa id  
p r em ises  o n  th e  1 5 th  d a y  o f  O cto b er , 1 9 1 0 , a n d  30 
to  th e  fa c t  th a t  s a id  p r e m ise s  h a v e  n o t  b een  c o n -
v ey ed , n o r  th e  p u r c h a se  p r ic e  th e r e o f  p a id , a n d  
th a t  sa id  m a s te r  d o  m a k e  h is  r e p o r t  to u c h in g  th e  
m a tte r s  h ereb y  r e fe r r e d  to  h im  w ith  a l l  c o n v e n ie n t  
speed .

D a te d , M ay  1 9 th , 1914 .
R e s p e c tfu lly  a d v ise d ,

J. E. H o w e l l ,
V . C.

J . E . H o w e ll ,  V . C 4 0
E. R. W a l k e r , C

A  tru e  cop y .
Ro be r t  H . Mc Ad a m s , Clerk.
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M aster’ s R ep ort.

0  CHANCERY OF NEW JERSEY.

B e tw e e n

A r t h u r  B r i s b a n e ,

Complainant,
10  and

J a m e s  A. S u l l i v a n , et als,

Defendants.

I n  p u r su a n c e  o f  a n  o r d er  o f  th is  c o u r t, m ad e in  
th e  a b o v e  e n t it le d  ca u se , b e a r in g  d a te  on  the  
1 9 th  d a y  o f  M ay , 1 914 , w h ereb y  i t  w a s  ordered  
th a t  i t  b e  r e fe r r e d  to  th e  su b scr ib er , on e  o f  th e  
S p e c ia l  M a ste r s  o f  th is  c o u r t, to  s ta te  th e  a cco u n t  

*0  b e tw e e n  th e  p a r t ie s  h e r e to , w h e r e in  th e  sa id  com -
p la in a n t  s h a ll  be c h a r g e d  w ith  th e  v a lu e  o f the  
l i f e  e s ta te  o f  D o r a  E . K a s te n h u b e r  a n d  w ith  a ll  
ta x e s  p a id  b y  th e  d e fe n d a n ts  o r  e ith e r  o f  th em  
s in c e  th e  1 5 th  d a y  o f  O ctob er , 1910 , a n d  w ith  in -
te r e s t  fro m  s a id  d a te  a n d  w ith  a l l  e x p e n se s  for  
n e c e s sa r y  or  p r o p e r  u p k e e p  a n d  m a in te n a n c e  of 
sa id  p r e m ise s  b y  s a id  d e fe n d a n ts  d u r in g  sa id  term , 
a n d  w h e r e in  th e  sa id  d e fe n d a n ts  s h a ll  be ch arged  
w ith  th e  r e n ta l  v a lu e  o f  sa id  p r e m ise s  d u r in g  sa id  

3 0  te r m , a n d  w h e r e in  su c h  S p e c ia l  M a ste r  sh o u ld  
m a k e  su c h  o th e r  a llo w a n c e s  to  th e  r e sp e c tiv e  p a r -
t ie s  h e r e in  a s  sh o u ld  be e q u ita b le  a n d  ju s t ,  h a v in g  
r e g a r d  to  th e  a g r e e m e n t to  co n v e y  sa id  p rem ises  
o n  th e  1 5 th  d a y  o f  O ctob er , 1 9 10 , a n d  to  th e  fa c t  
th a t  s a id  p r e m ise s  h a v e  n o t  b een  co n v ey ed , n or  
th e  p u r c h a se  p r ic e  th e r e o f  p a id ;  a n d  th a t  sa id  
M a ste r  s h o u ld  m a k e  h is  r e p o r t to u c h in g  th e  m a t-
te r s  in  s a id  o r d er  o f  r e fe r e n c e  re ferred  to  h im  w ith  
a ll  c o n v e n ie n t  sp eed .

\  On Bill. &c

40
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Master’s Report.

I  d o  h ereb y  r e p o r t  to  h is  h o n o r , th e  C h a n c e llo r , 
th a t  I  h a v e  b een  a t te n d e d  b y  S p a u ld in g  F r a z e r ,  
E sq u ir e , o f  C o u n se l w ith  th e  c o m p la in a n t , a n d  b y  
th e  d e fe n d a n t  J a m e s  A . S u ll iv a n , w h o  a p p e a r e d  
b efo re  m e, p r o  se , on  t h e  1 7 th  d a y  o f  J u n e , 1914 , 
a n d  o n  th e  8 th  d a y  o f  J u ly ,  1 9 1 4 , to  w h ic h  d a te  
th e  fu r th e r  ta k in g  o f  te s t im o n y  in  s a id  c a u se  w a s  
a d jo u rn ed , a n d  th a t  on  s a id  d a y s  th e  d e p o s it io n s  i o  
o f th e  s a id  J a m e s  A . S u ll iv a n  w e r e  ta k e n  b e fo re  

m e.
T h a t I  h a v e  e x a m in e d  th e  m a tte r s  r e fe r r e d  to  

m e b y  s a id  ord er , a n d  d o  fin d  a n d  r e p o r t  t h a t  th e  
r ig h ts  a n d  in te r e s ts  o f  t h e  r e sp e c t iv e  p a r t ie s  a re  

a s  fo l lo w s :
1. T h a t  th e  c o m p la in a n t  i s  c h a r g e a b le  w ith  th e  

v a lu e  o f  a  l i f e  e s ta te  o f  D o r a  E . K a ste n h u b e r , 
w h o w a s  o f  th e  a g e  o f  fo r ty -s ix  y e a r s , th e  fe e  
v a lu e  o f  w h ic h  is  $ 4 8 0 0 , t h a t  s a id  l i f e  e s ta te  i s  2 0  
tjqual to  4 1 .9 4 7  p e r  c e n t  o f th e  f u l l  v a lu e  o f  sa id  
p r o p e r ty , a n d  i s  e q u a l to  $ 2 ,0 1 3 .8 3 , w ith  in te r e s t  
u p o n  s a id  su m  a t  th e  r a te  o f  s ix  p e r  c e n t  p er  
a n n u m  fr o m  th e  1 5 th  d a y  o f  O cto b er , 1 9 1 0 , t o  
th e  1 2 th  d a y  o f  J a n u a r y , 1 9 1 5 , a m o u n tin g  t o  t h e  
fu r th e r  su m  o f  $ 5 1 3 .4 1 ;  t h a t  sa id  c o m p la in a n t  
is  fu r th e r  c h a r g e a b le  w ith  th e  f a ir  v a lu e  o f  
r e p a ir s  m a d e  t o  s a id  p r e m ise s  b y  th e  d e fe n d a n t  
d u r in g  t h e  p e n d e n c y  o f th is  c a u se , w h ic h  su m  I  
find  to  b e  th e  su m  o f $ 2 4 9 .5 0 , m a k in g  th e  t o t a l  3 0  
a m o u n t fo r  w h ic h  th e  sa id  c o m p la in a n t  i s  c h a r g e -
a b le , th e  su m  o f  $ 2 ,7 7 6 .7 4 . I  fu r th e r  fin d  t h a t  th e  
c o m p la in a n t  s h o u ld  b e  a llo w e d  a s  a  p a r t  p a y m e n t  
o n  a c c o u n t o f  s a id  m o n e y s  th e  su m  o f  $ 2 0 0 , in i t ia l  
p a y m e n t u p o n  s a id  c o n tr a c t , w ith  in te r e s t  fr o m  
O ctob er  15 , 1 9 1 0 , to  J a n u a r y  12 , 1 9 1 5 , a m o u n tin g  
to  th e  su m  o f  $ 1 5 .0 3 , to g e th e r  w ith  th e  su m  o f  
$2 ,000  u p o n  a  m o r tg a g e  o f  l ik e  a m o u n t, c o v e r in g  
th e  p r e m ise s  d e sc r ib e d  in  th e  b i l l  o f  c o m p la in t ,  
w h ich  m o r tg a g e , u n d e r  th e  te r m s  o f  th e  c o n tr a c t
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o f  s a le  o f  sa id  p r e m ise s , th e  sa id  co m p la in a n t  
a s s u m e d  a n d  a g r e e d  to  p a y ;  t h a t  h e  sh o u ld  fu rth er  
b e a llo w e d  th e  fa ir  r e n ta l  v a lu e  o f  th e  p rem ises  
fr o m  th e  d a te  a t  w h ic h  th e  c o n v e y a n c e  o f sab 1 
la n d s  sh o u ld , u n d e r  th e  p r o v is io n s  o f  th e  co n tra c t  
o f  sa le , h a v e  b een  m a d e , u n t i l  th e  d a te  o f th is  
rep o r t, w h ic h  r e n ta l  v a lu e  I  fin d  to  b e th e  sum  

10 o f  $ 1 ,0 8 0 , le a v in g  a  b a la n c e  d u e  th e  sa id  com -
p la in a n t , a s  o f  th e  d a te  o f  th is  rep ort, o f the  
su m  o f  $ 5 1 8 .2 9 . I  fu r th e r  r e p o r t  t h a t  n o  in te r e st  
i s  a llo w e d  u p o n  th e  m o r tg a g e , a s  i t  a p p ea rs  from  
th e  d e p o s it io n s  th a t  th e  m o r tg a g e  in te r e s t  has  
b een  p a id  b y  t h e  d e fe n d a n t  J a m e s  A . S u lliv a n .

A n n e x e d  h e r e to  a n d  fo r m in g  p a r t o f  th is  report  
i s  a  s ta te m e n t  s h o w in g  th e  a m o u n ts  fo r  w h ich  
th e  s a id  c o m p la in a n t  i s  e n t it le d  to  c la im  cred it  
a n d  th e  a m o u n ts  w ith  w h ic h  h e  is  j u s t ly  charge- 

20 ab le .

A l l  w h ic h , a s  fu r th e r  d ir e c te d  in  an d  b y  the  
s a id  ord er , I  r e p o r t  on  th is  1 2 th  d a y  o f  J a n u a ry , 
1915.

(Signed) T h o ma s  L. R a y mo n d ,
S p e c ia l  M a ster  in  C hancery.

30

40
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STATEMENT.

Cr e d it .

V a lu e  o f  l i f e  in t e r e s t ............. $ 2 ,0 1 3 .8 3

In te r e s t  fr o m  O cto b er  15, 
1910 , to  J a n . 12 , 1 9 15 , a t
6 p e r  c e n t . ................................ 5 1 3 .4 1

R e p a i r s ............................................. 2 4 9 .5 0 $ 2 ,7 7 6 .7 4

D e b i t .
D e p o s it  o n  c o n t r a c t ............. $ 2 0 0 .0 0

In te r e s t  fr o m  O cto b er  15 , 
1910 , t o  J a n . 12,. 1 9 15 , a t
6 p e r  c e n t ...........................— 1 5 .0 3

M o rtg a g e  ........................................ 2,0 0 0 .0 0
R e n ta l v a lu e , O ct.— J a n . 12 ,

27  m o s., a t  $ 2 5  a  m o .......... 1 ,0 8 0 .0 0 $ 3 ,2 9 5 .0 3

B a l a n c e ............................. $ 5 1 8 .2 9

E xcep tio n s to M aster’ s R ep ort.

IN CHANCERY OF NEW JERSEY.

B e tw e e n

A r t h u r  B r i s b a n e , I
Complainant, \  O n  B i l l ,  &c.

and I

J a m e s  A. S u l l i v a n , et als, \

Defendants. J

E x c e p t io n s  ta k e n  b y  th e  d e fe n d a n ts  in  th is  
ca u se  to  th e  r e p o r t  m a d e  th e r e in  o n  t h e  tw e lf t h  
d ay  o f  J a n u a r y , n in e te e n  h u n d r e d  a n d  f if te e n ,  
b y  T h o m a s L . R a y m o n d , S p e c ia l  M a ste r  in  C h a n -
cery , t o  w h o m  i t  w a s  r e fe r r e d  to  s ta te  th e  a c c o u n t

10

20

30

40
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b e tw e e n  th e  p a r t ie s  h e r e to  b y  a n  ord er  bearing  
d a te  th e  n in e te e n th  d a y  o f  M ay, n in e te e n  hundred  
a n d  fo u r te e n , to u c h in g  th e  m a tte r s  th ere in  re-
fe r r e d  to  h im .

F i k s t  E x c e p t io n . F o r  th a t  th e  sa id  S p ec ia l 
M a ste r  h a s  r e p o r te d  a s  f o l l o w s :

“T h a t  th e  c o m p la in a n t  i s  c h a r g e a b le  w ith  
t h e  v a lu e  o f  a  l i f e  e s ta te  o f  D o r a  E . K asten - 
h u b er , w h o  w a s  o f  th e  a g e  o f  46  y ea rs , the  
fe e  v a lu e  o f  w h ic h  i s  $ 4 ,8 0 0 .0 0 , th a t  sa id  life  
e s ta te  i s  e q u a l to  4 1 .9 4 7  p e r  c e n t  o f th e  fu ll  
v a lu e  o f  s a id  p r o p e r ty , a n d  i s  eq u a l to  
$ 2 ,0 1 3 .8 3 .”

A n d  th e  d e fe n d a n ts  in s i s t  t h a t  th e  v a lu e  o f  th e  
l i f e  e s ta te  o f  D o r a  E . K a ste n h u b e r , on  a  fee  
v a lu e  o f  $ 4 ,8 0 0  is  e r r o n e o u s ly  s ta te d  b y  sa id  M as-
te r  to  b e $ 2 ,0 1 3 .8 3 , w h e r e a s  in  fa c t  th e  v a lu e  of  
sa id  l i f e  e s ta te  is  $ 3 ,6 4 5 .0 9 .

S ec o n d  E x c e p t io n . F o r  th a t  th e  sa id  M aster  
h a s  r e p o r te d  a s  f o l l o w s : T h a t  th e  in te r e s t  on  the  
v a lu e  o f  a  l i f e  e s ta te  o f  D o r a  E . K a sten h u b er , on  
sa id  v a lu a t io n , i s  $ 5 1 3 .4 1 .

A n d  th e  d e fe n d a n ts  in s i s t  th a t  th e  sa id  in te r e st  
i s  e r r o n e o u s ly  c a lc u la te d , a n d  in  fa c t  i s  th e  su m  
o f  $ 9 3 6 .1 2 .

T h ir d  E x c e p t io n . T h a t th e  M a ster ’s report  
m a k es th e  to ta l  a m o u n t  w ith  w h ic h  th e  co m p la in -
a n t  i s  c h a r g e a b le  th e  su m  o f  $2 ,676 .74 , w h ereas  
in  f a c t  th e  su m  w ith  w h ic h  th e  c o m p la in a n t  is  
c h a r g e a b le  is  m o re  th a n  th e  su m  o f  $2 ,676 .74 .

F o u r t h  E x c e p t io n . T h a t  sa id  M a ster  in  h is  
r e p o r t  d id  n o t  c h a r g e  th e  c o m p la in a n t w ith  in -
te r e s t  o n  th e  m o r tg a g e  fo r  su m  o f $ 2 ,000  from  
th e  1 5 th  o f  O ctob er , 1 9 1 0 , to  th e  12 th  o f J a n u a r y ,
1915,, w h ic h  in te r e s t  w a s  p a id  b y  th e  d efen d a n ts .

F i f t h  E x c e p t io n . T h a t  sa id  M a ster ’s  rep o rt  
s h o u ld  h a v e  c h a r g e d  in te r e s t  a g a in s t  sa id  com -
p la in a n t  o n  a n  a m o u n t eq u a l to  th e  e n tir e  v a lu e
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of th e  l i f e  e s ta te  o f  D o r a  E . K a s te n h u b e r  le s s  
the su m  o f  $ 2 0 0 , th e  in i t ia l  p a y m e n t  o f  s a id  

con tract.
Si x t h  E x c e p t io n . T h a t  b y  s a id  ¡M aster’s  r e -

p o rt th e  d e fe n d a n ts  a r e  c h a r g e d  w it h  th e  e n t ir e  
r e n ta l v a lu e  o f  th e  p r e m ise s , a m o u n tin g  t o  $ 1 ,0 8 0 , 
b u t h a v e  n o t  b e e n  c r e d ite d  w ith  in te r e s t  o n  th e  
en tire  v a lu e  o f  th e ir  e s ta te  d u r in g  th e  p e r io d  o f  1 0  
w h ich  th e y  h a v e  b e e n  c h a r g e d  r e n ta l  v a lu e .

S e v e n t h  E x c e p t io n . T h a t  by s a id  M a ster ’s  
rep ort th e  d e fe n d a n ts  a r e  n o t  c r e d ite d  w ith  in t e r -
e s t  on  th e  su m  o f  $ 2 4 9 .5 0 , th e  a m o u n t  e x p e n d e d  

fo r  r e p a ir s  o n  s a id  p r e m ise s .
In  w h ic h  s a id  se v e r a l m a tte r s  a n d  r e sp e c ts  

th ese  e x c e p ta n ts  p r a y  th e  ju d g m e n t  o f  th is  C o u rt.

Ra n d o l ph  P e r k i n s ,
S o lic ito r  fo r  a n d  o f  c o u n s e l  2o 

w ith  D e fe n d a n ts .

R u le  N isi to Confirm  R ep ort.

IN CHANCERY OP NEW JERSEY.

B e tw e e n  j

Ar t h u r  B r i s b a n e , /

Complainant, \  0 n B ill> & c >  30  

and I

J a m e s  A. S u l l i v a n , et als, \

Defendants.

Upon r e a d in g  a n d  f i l in g  a  r e p o r t  m a d e  in  t h is  
c a u se  b y  T h o m a s  L . R a y m o n d , o n e  o f  t h e  S p e c ia l  
M asters" o f  t h is  C o u rt, b e a r in g  d a te  o n  th e  tw e lf th  
d ay  o f  J a n u a r y , n in e te e n  h u n d r e d  a n d  f ifte e n , i t  
is  o rd ered  t h a t  th e  s a id  re p o r t, a n d  a l l  th e  m a t
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ters and things therein contained, do stand, in all 
things, confirmed according to the true tenor and 
meaning thereof, unless the defendants shall, 
within eight days after service upon them of a 
copy of this rule, show good cause to the contrary.

Entered by Riker & Riker, solicitors of the 
1 0  complainant.

By the Court.
Dated Mar. 19, 1915.

A true copy.
Ro be r t  H. Mc A d a ms, Clerk. 

Stip u latio n  Sen d in g B a c k  M aster’s

It is hereby stipulated and agreed that the 
master’s report filed in the above entitled cause 
be sent back to said master for revision and 
correction.

Revision.

Ro ber t  H. Mc A d a ms, 
Clerk.

20 R ep o rt fo r R evision.

IN CHANCERY OF NEW JERSEY.

3 0

and

J a m e s  A. S u l l i v a n , et als,

A r t h u r  B r is b a n e

Between

Complainant,

Defendants.

On Bill, &c.

R i k e r  & R i k e r ,
Attorneys for Complainant.

4 0

R a n d o l ph  P e r k i n s ,
Attorney for Defendant.



95

Second Report of Master.

Second R ep o rt of M aster.

IN CHANCERY OP NEW JERSEY.

Between

A r t h u r  B r i s b a n e ,

Complainant, \ 1 0

On Bill, &c.
and

J a m e s  A. S u l l i v a n , et als,
Defendants.

In pursuance of an order of this Court, made 
in the above entitled cause, bearing date on the 
19th day of May, 1914, whereby it was ordered 
that it be referred to the subscriber, one of the 20 
special masters of this Court, to state the account 
between the parties hereto, and wherein the said 
complainant shall be charged with the value of 
the life estate of Dora E. Kastenhuber and with 
all taxes paid by the defendants, or either of 
them, since the 15th day of October, 1910, and 
with interest from said date and with all ex-
penses for necessary or proper upkeep and main-
tenance of said premises by said defendants during 
said term, and wherein the said defendants shall gQ 
be charged with the rental value of said premises 
during said term, and wherein such special master 
should make such other allowances to the respec-
tive parties herein as should be equitable and 
just, having regard to the agreement to convey 
said premises on the 15th day of October, 1910, 
and to the fact that said premises have not been 
conveyed, nor the purchase price thereof paid.; 
and that said master should make his report 
touching the matters in said order of reference ^  
referred to him with all convenient speed.
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I do hereby report to his Honor, the Chancellor, 
that I have been attended by Spaulding Frazer, 
Esquire, of counsel with the complainant, and 
by the defendant, James A. Sullivan, who appeared 
before me, pro se, on the 17th day of June, 1914, 
and on the 8th day of July, 1914, to which date 
the further taking of testimony in said cause 

io was adjourned, and that on said days the deposi-
tions of the said James A. Sullivan was taken 
before me:

That I have examined the matters referred to 
me by said order, and do find and report that the 
rights and interests of the respective parties are 
as follows:

1. That the complainant is chargeable with 
the value of a life estate of Dora E. Kastenhuber, 
who was of the age of forty-three years, the value

20 of which is $4,800; that said life estate is equal 
to 58.997 per cent of the full value of said prop-
erty, and is equal to $2,831.89, with interest upon 
said sum at the rate of six per cent per annum 
from the 15th day of October, 1910, to the 1st day 
of May, 1915, amounting to the further sum of 
$771.71; that said complainant is further charge-
able with the fair value of repairs made to said 
premises by the defendants during the pendency 
of this cause, which sum I find to be the sum 

30 of $249.50, with interest upon said sum, at the 
rate of six per cent per annum, from the 15th 
day of October, 1910, to the 1st day of May, 1915, 
amounting to the further sum of $67.99; making 
the total amount for which the said complainant 
is chargeable, the sum of $3,921.09.

2. I further find that the complainant should be 
allowed as a part payment on account of said 
moneys the sum of $200, the initial payment upon 
said contract, with interest from October 15th,

9
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1910, to May 1st, 1915, amounting to the sum 
of |54.30; together with the sum of $2,000 upon 
a mortgage of like amount, covering the premises 
described in the bill of complaint, which mort-
gage, under the terms of the contract of sale of 
said premises, the said complainant assumed and 
agreed to pay; that he should further be allowed 
the fair rental value of the premises from the 1 0  

date at which the conveyance of said lands should, 
under the provisions of the contract for sale, have 
been made, until the date of this report, which 
rental value I find to be the sum of $1,350, to-
gether with interest thereon at the rate of six 
per cent per annum, from the 15th day of October, 
1910, to the 1st day of May, 1915, amounting to 
a further sum of $174.94, leaving a balance due 
to said defendants, as of the date of this report, 
of the sum of $141.85. 20

Annexed hereto and forming a part of this 
report is a statement showing the amounts for 
which the said complainant is chargeable, and the 
amounts to which he is entitled to claim credit.

AH of which, as further directed in and by the 
said order, I report on this 1st day of May, 1915.

T h o ma s  L. R a y mo n d ,
Special Master in Chancery.

4 0
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STATEMENT.

De b i t .

Value of life interest..........  $2,831.89
Interest on same from Oct.

15th, 1910, to May 1st,
1915, at 6 per cent............  771.71

1 0  R epairs..................................  249.50
Interest on same from Oct.

15th, 1910, to May 1st,
1915, at 6 per cent..........  67.99

Cr e d it .
Deposit on contract............  $ 200.00
Interest on same from Oct.

15th, 1910, to May 1st,
1915, at 6 per cent..... 54.30

2 0  Mortgage................................ 2,000.00
Rental value from Oct. 15th,

1910, to May 1st, 1915,
54 1/2 months, at $25 a
month ................................  1,350.00

Interest on one-half of the 
above amount from Oct.
15th, 1910, to May 1st,
1915, at 6 per cent..... 174.94

$3,921.09

$3,779.24

3 0  Debit B alance..........  $141.85
1. We are allowed simple interest on value of 

life estate.
We have paid equivalent of compound interest 

on mortgage.

4 0
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IN CHANCERY OF NEW JERSEY.

Between:
A r t h u r  B r i s b a n e ,

Complainant,
and

J a m e s  A. S u l l i v a n , et als.,

Defendants.

I, Jacob L. Newman, Master in Chancery desig-
nated by the Court of Chancery on the seventh day 
of February, nineteen hundred and sixteen, in the 
above-entitled matter, to supervise the passing of 
the title to the premises mentioned in the Final 
Decree made herein on the above-mentioned date, ^  
in accordance with the terms thereof, and the 
payment of the amount found to be due in the 
manner therein specified, do hereby certify and 
report to his Honor, the Chancellor that

I find, by the annexed statement, that there is 
due to the defendants from the complainant, on 
the twenty-third day of February, nineteen 
hundred and sixteen, the date upon which the 
deed required to be tendered in accordance with 
the terms of said Decree was duly tendered, the ^  
sum of Thirty-one dollars and ninety-eight cents 
($31.98).

All of which is respectfully submitted this 
twenty-third day of February, nineteen hundred 
and sixteen.

J a c o b L. N e w m a n ,
Master in Chancery of New Jersey.

On Bill, &c. 
Master’s 
Report. 1 0

4 0
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S t a t e m e n t .

1 0

Value of life interest on basis 
of Master’s previous report. $2831.00 

Interest thereon from February 
7,1916 to February 23,1916,
16 days ..........................................

Repairs, as fixed in previous
Master’s R eport..................  $249,00

Interest thereon from February 
7, 1916 to February 23,1916,
16 days . . ......................................

$7.44

.66

20

3 0

Credit.
Interest on deposit on contract,

$200, from February 7,1916, 
to February 23, 1916, 16 
days .......................... . . . . . . . . . . $  .57

Intere’t on one-half rental value, 
as fixed in previous Master’s 
Report ($1350), one-half be-
ing $675.00 from February 7,
1916, to February 23, 1916,
16 d a y s ............................ . i.so

To which should be added in-
terest on the sum of $112.50, 
said sum being one-half of 
the rental value of said prop-
erty for the period of nine 
months from May 1, 1915, 
intenest having been calcu-
lated as above set forth to 
February 7, 1916; interest 
on said Sum of $112.50 should 
be added for the period from 
February 7,1916, to Februa-
ry 23, 1916, being a period 
of 16 days .......................... . .30 2.10

$8.10

4 0



98c

Master's Report,

13.33

$16.00

$7.90 io
. .$16.00 
. .  8.10

........ $39.88

........ 7.90

$31.98

$16.00
20

C red its  ..................................................
D e b its  ............................................. ..
Balance a s  p e r  final d ecree  d a t -

ed  F e b r u a r y  7, 1 9 1 6 ............
B a la n c e  a s  a b o v e  s ta te m e n t  . .

Rental value for 16 days on 
the basis fixed in previous 
Master’s Report, at the rent-
al value of $25 per month..

so

40
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Exceptions taken by the defendants in this cause 
to the report made herein on the first day of May, 
Nineteen hundred and fifteen by Thomas L. Ray-
mond, Special Master in Chancery, to whom it was 
referred to state the account between the parties 20 
hereto by an order bearing date the nineteenth 
day of May, nineteen hundred and fourteen, touch-
ing the matters therein referred to him.

Fir s t  Ex c e pt io n  : Said Master’s report finds 
the value of the life estate of Dora E. Kasten- 
huber to be the sum of Twenty-eight hundred 
thirty-one dollars and eighty-nine cents, ($2831.89) 
whereas in fact the value of said life estate is 
greater than said sum.

Se c o nd Ex c e pt io n  : That by said Master’s re- 30 
port the interest on the value of said life estate is 
reported to be Seven hundred seventy-one dollars 
and seventy-one cents ($771.71) whereas in fact 
the interest is a much larger sum.

Th ir d  E x c e pt io n : That by said Master’s re-
port said defendants are not credited with pay-
ments of interest on said mortgage.

Fo u r t h  Ex c e pt io n  : That by said Master’s re-
port said defendants are not credited with in- 40

IN CHANCERY OF NEW JERSEY.

B e t w e e n

Ar t h u r  Br is ba n e ,
C o m p la in a n t,

a n d

Ja me s  A. Su l l iv a n , et als.,
D e fe n d a n ts .

On Bill, &c. 1 0
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terest on the interest payments made on said 
mortgage.

Fi f t h  Ex c e pt i o n : That by said Master’s re-
port the complainant is credited with one hun-
dred seventy-four dollars and nine-four cents 
($174.94) interest on the rental value of said 
property, whereas no allowance of interest should 

10 be made to complainant on that account.
Si x t h  Ex c e pt i o n : These defendants except 

to all the interest allowances made to complain-
ant.

In which said several matters and respects 
these expectants pray the judgment of this Court.

This matter being opened to the court by Riker 
& Riker, solicitors of complainant and Randolph 
Perkins, Esquire, solicitor of defendants, appear-
ing in opposition thereto, and it appearing that 
exceptions have been taken by the defendants in 
the above entitled cause to report made herein 
on May 1, 1915, by Thomas L. Raymond, Special 

40 Master in Chancery to whom it was referred to 
state the account between the parties hereto by

Ra n d o l ph  Pe bk in s , 
Solicitor for Defendant.

20 O rder O verru lin g Exception.

IN CHANCERY OF NEW JERSEY. '

On Bill, &c.

/
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an order bearing date May 19, 1914, touching the 
matters therein referred to him, and argument of 
counsel having been heard and due cause appearing 
therefrom:

It is on this 4th day of January, 1916, ordered 
that the said exceptions be and the same are here-
by overruled, with costs to be paid by the defend-
ants, and that said Special Master’s Report be and 10 
the same hereby is in all things ratified and con-
firmed.

E. R. W a l k e r ,
C.

Respectfully advised.
J. E. H o w e l l ,

Y. C.
A Tr u e  Co py

Ro be r t  H. Mc A d a m s , 2o
Clerk.

F in a l Decree.

IN CHANCERY OP NEW JERSEY.

B e t w e e n  I

A r t h u r  B r i s b a n e , /

Complainant, V On Bill, &c. 3 0

and l

J a m e s  A. Su l l i v a n , et als., 1

Defendants, f 
___________ ______/

This cause coming on to be heard before the 
Chancellor upon bill, answer, replication and 
proofs in the presence of Adrian Riker, Esquire, 
of counsel with the complainant, and of Randolph 
Perkins, Esquire, of counsel with the defendants, 
and the pleadings and proofs having been read
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and the argument of counsel heard and considered 
and it satisfactorily appearing to the court that 
by virtue of an agreement in writing duly made 
and executed by the defendant, James A. Sullivan 
and one Bennett Milnor, on the 19th day of July 
1910, whereby the said James A. Sullivan did 
agree to convey by deed of full covenant and 

io warranty, free from all encumbrances, except a 
mortgage of two thousand dollars, held by Jennie 
Turner to the said Bennett Milnor, in considera-
tion of the sum of forty-eight hundred dollars, on 
or before the 1st day of September next ensuing 
the date thereof, all that certain tract of land 
in said bill mentioned and described as follows, 
to wit:

Lands situate, lying and being in the City of 
Jersey City, in the County of Hudson and State of 

20 New Jersey, known as lot “F ”, in the City Block 
1865 on Fowler’s Official Assessment Map of 
Jersey City, also known as No. 11 Wilks Street. 
Jersey City, being in dimension twenty-four feet, 
six inches, front and rear, by one hundred and 
nine feet in depth on one side and one hundred 
and seven feet in depth, on the other side; that 
said contract was thereafter, and prior to the time 
for the fulfillment thereof, as therein set forth, 
assigned by the said Bennett Milnor to the com- 

30 plainant herein, of which assignment the said James 
A. Sullivan received due notice; and it further 
appearing that the said complainant has always 
been and still is ready and willing in all things 
to comply with the stipulations of the said 
articles of agreement on his part, and on the part 
of the said Bennett Milnor, and that the said 
defendant James A. Sullivan has refused to carry 
out said contract in accordance with its terms 
and his undertaking, alleging that by reason of

4 0
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certain defects in the title to said premises he 
is unable to carry out the terms of said contract; 
and it further appearing that the said complainant 
has prayed the order or decree of this court, direct-
ing the said James A. Sullivan to comply with 
and fulfill his said contract in all things on his 
part, and has tendered himself ready and willing 
to accept from the said James A. Sullivan such 
title as the said James A. Sullivan may he able 
to convey or cause to be conveyed to him, and has 1 0  

further tendered himself ready and willing to 
pay therefor the proportionate part of the purchase 
money agreed upon, to be ascertained by this 
court; and further appearing to the court that the 
title to said premises, so far as concerns the inter-
est of the said James A. Sullivan therein, is held 
by the defendant Ella J. Sullivan in trust for the 
said James A. Sullivan, and that said interest 
of the said James A. Sullivan and of the said Ella 
J. Sullivan, as trustee for the said James A. 20 
Sullivan, is an estate during the lifetime of one 
Dora E. Kasten'huber, from whom, through mesne 
conveyances, the said premises were conveyed to 
the said Ella J. Sullivan, as trustee as aforesaid, 
and that the said Dora E. Kastenhuber was at the 
time fixed for the carrying out of said contract 
of the age of 43 years; and that the said defend-
ants are unable to convey to the said complainant 
a title in fee to said premises, and that the said1 7 3q
complainant is entitled to a conveyance of such 
interest in said premises as the said defendants 
are able to convey, and to a deduction from the 
purchase price equal to the difference between the 
value of the estate which the said defendants are 
able to convey and the estate which said James A. 
Sullivan agreed to convey;

And it further appearing that by an order of

4 0
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this court made in the above entitled cause, hear-
ing date the 19th day of May, 1914, wherein it was 
ordered that said cause be referred to Thomas L 
Raymond, Esquire, one of the special masters 
of this Court to state the account between the 
parties hereto, and wherein the said complainant 
shall be charged with the value of the life-estate 

lo  of Dora E. Kastenhuber, and with all taxes paid 
by the defendants, or either of them, since the 
15th day of October, 1910, and with interest from 
said date, and with all expenses for necessary or 
proper upkeep and maintenance of said premises 
by said defendants during said term, and wherein 
the said defendants shall be charged with the 
rental value of said premises during said term, 
and wherein such special master should make such 
other allowances to the respective parties herein 
as should be equitable and just, having regard to 
the agreement to convey said premises on the 15th 
day of October, 1910, and to the fact that said 
premises have not been conveyed nor the purchase 
price thereof paid; and that said master should 
make his report, touching the matters in said 
order of reference referred to him, with all con-
venient speed.

And it further appearing that in pursuance
30 aforesaid order said master made his re-

port on or about the 12th day of January, 1915; 
that subsequently exceptions were filed to said 
report by the defendants in said cause; and there-
after a stipulation was entered into between the 
solicitors of the complainant and of the defend-
ants agreeing that said master’s report filed in 
the above entitled cause be sent back to said 
master for revision and correction; that subse-
quently in pursuance thereof said master’s report

40 was sent back to said master for revision and
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correction and his revised and corrected report, 
hearing date May 1st, 1915, in which said master 
reported that complainant was chargeable with 
a balance of $141.85, was filed on or about May 
7th, 1915, with the Clerk of this Court; that on 
May 20th, 1915, exceptions were filed to said 
special master’s report by the above foamed 
defendants; that subsequently a hearing was had 
upon said exceptions and arguments of counsel 
of said defendants and complainant being heard.

It was on the 4th day of January, 1916, ordered 
that the exceptions filed by the defendants to 
said special master’s report in the above stated 
cause 'be overruled, with costs to be paid by the 
defendants, and that said special master’s re-
port be in all things ratified and confirmed.

It is, on this seventh day of February, 1916, on 
motion of Biker & Biker, solicitors for the com-
plainant, Or d er ed , A d ju d g e d  a n d  De c r e e d  that 2Q 
the said defendants, James A. Sullivan and Ella 
J. Sullivan, do, within thirty days from the date 
of the service of a certified copy of this decree 
upon the solicitor of the said defendants, con-
vey by a good and sufficient deed unto the said 
complainant all of their respective right, title 
and interest in and to the premises Hereinabove 
described, and that the said complainant do there-
upon pay or tender to said defendants upon the 
execution and delivery of said deed the sum of 30 
$141.85 (said sum being the balance reported by 
special master in his said report of May 1st, 1915, 
with which the complainant was chargeable) less 
the sum of $101.97, (said last mentioned sum 
being the balance due to the complainant for the 
period from May 1st, 1915, the date of the said 
master’s report to the date of this decree, being 
in effect an extension of said master’s report along

4 0
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the same lines and in the same manner as said 
master’s report was figured, down to the date 
of this decree), which equals the sum of $39.88 
said sum being the amount which said complainant 
is chargeable at the date of this decree; and that 
said complainant do also tender to the said 
defendants the deed above mentioned to be execu- 

10 ted by said defendants as aforesaid; and that 
in the event of said defendants refusing or fail-
ing to execute and deliver a deed to the said 
premsies as aforesaid, that the title to the afore-
said premises shall vest in said Arthur Brisbane, 
this complainant, in the same manner and to 
the same extent as though the deed above men-
tioned had been executed and delivered by said 
defendants; provided, however, that Jacob L. 

^  •Newman Esquire, one of the masters of this Court 
be, and he hereby is designated by this Court to 
supervise the passing of the title to the above 
mentioned premises, and the payment of the 
amount found to be due in the manner herein 
specified.

And provided further, that said master shall 
have power and authority to extend and figure 
said master’s report down to the date of the 
execution and delivery of said deed, or the last 

3 0  "^hen said deed should be delivered according 
to the terms of this decree; and that said report 
shall be figured and brought down to said date 
along the same lines, and in the same manner 
as the special master pursued in the making and 
figuring of his report dated May 1st, 1915. Pro-
vided further that the amount so found to be due 
by said master as aforesaid shall be taken and 
considered to be the amount due upon the ex-
ecution and delivery of said deed, or the last 

4 0  date on which said deed should be executed and 
delivered by the terms of this decree.
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And it is further Or d er ed , A d ju d g e d  a n d  De -
c r e e d  that upon the making or tender of said 
payment and the delivery of said deed, the said 
contract shall be held and considered to have in 
all respects been fully performed to the like ex-
tent and with the like effect as though the said 
James A. Sullivan had conveyed said premises 
in accordance with the terms of said contract.

And it is further Or d er ed , A d ju d g e d  a n d  De -
c r eed  that either party shall have the liberty to 
apply to this Court for further directions or reliei 
in the premises as occasion shall require.

And it is further Or d er ed , A d ju d g e d  a n d  De -
c r eed  that the said defendants do pay to the said 
complainant his costs of this suit incurred, and 
to be incurred, to be taxed, and that the said 
complainant do have execution therefor accord- 2 0  

ing to the practice of this Court.
And a counsel fee of ($100.) one hundred dol-

lars is hereby awarded to the solicitors of the said 
complainant which these defendants are hereby 
directed to pay.

Respectfully advised,
E . R. W a l k e r ,

C.
J. E. H o w e l l , 30

Y. C.
A  T r u e  C o py  

Ro ber t  H. Mc A d a m s ,
Clerk.

4 0
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IN CHANCERY OF NEW JERSEY.

B e t w e e n  1

A r t h u r  B r i s b a n e , /

Complainant, ( On Bill, &e.

10 a n d  Notice
l of Appeal.

J a m e s  A. S u l l i v a n , et al., \

Defendants. I

The defendants, James A. Sullivan, and Ella 
J. Sullivan, hereby appeal from the whole and 
every part of the final decree made in the above 
entitled cause on the seventh day of February, 

2 0  Nineteen Hundred and Sixteen, to the Court of 
Errors and Appeals in the last resort in all causes. 
Dated February 18,1916.

Solicitor for and of counsel with defendants. 
I conceive there is good cause for appeal in 
above stated cause.

Of counsel with defendants.

3 0

4 0
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NEW JERSEY COURT OF ERRORS AND APPEALS.

B e t w e e n

A r t h u r  B r i s b a n e ,

Complainant-Respondent.

and

J a m e s  A. S u l l i v a n , et al.,

Defendants-Appellants.

To T h e  H o n o r a bl e

Court of Errors and Appeals, in the Last 
Resort in all Causes:

The petition of James A. Sullivan, and Ella 20 
J. Sullivan, the appellants in the above stated 
cause respectfully shows:

That your petitioner finds themselves aggrieved 
by a final decree made in the Court of Chancery 
by his Honor, Edwin Robert Walker, Chancellor 
of the State of New Jersey, bearing date, the 
seventh day of February, nineteen hundred and 
sixteen, wherein the said Arthur Brisbane was 
complainant, and the said James A. Sullivan g0 
and Ella J. Sullivan, were defendants, in this 
respect, to wit; that the said decree ordered and 
adjudges that the said defendants, James A. 
Sullivan and Ella J. Sullivan, do within thirty 
days from the date of the service of a certified 
copy of this decree upon the solicitor of the said 
defendants, convey by a good and sufficient deed 
unto the said complainant all of their respective 
right, title and interest in and to the premises 
hereinabove described, and that the said com- 40
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plainant do thereupon pay or tender to said 
defendants upon the execution and delivery of 
said deed the sum of $141.85 (said sum being 
the balance reported by special master in his 
said report of May 1st, 1915, with which the com-
plainant was chargeable) less the sum of $101.97 
(said last mentioned sum being the balance due 

10 to the complainant for the period from May 1st, 
1915, the date of the said master’s report to the 
date of this decree, being in effect an extension 
of said master’s report along the same lines and 
in the same manner as said master’s report was 
figured, down to the date of this decree) which 
equals the sum of $39.88 said sum being the 
amount with which said complainant is charge-
able at the date of this decree; and that said com-
plainant do also tender to the said defendants 

2 the deed above mentioned to be executed by said 
defendants as aforesaid; and that in the event of 
said defendants refusing or failing to execute and 
deliver a deed to the said premsies as aforesaid, 
that the title to the aforesaid premises shall vest 
in said Arthur Brisbane, this complainant, in 
the same manner and to the same extent as though 
the deed above mentioned had been executed and 
delivered by said defendants; provided, however, 

30 Jacob L. Lewman, Esquire, one of the mas-
ters in this Court be, and he hereby is designated 
by this Court to supervise the passing of the title 
to the above mentioned premises, and the pay-
ment of the amount found to be due in the manner 
herein specified.

That said master shall have power and auth-
ority to extend and figure said master’s report 
down to the date of the execution and delivery 
of said deed, or the last day when said deed 

4 0  should be delivered according to the terms of this
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decree; and that said report shall be figured and 
brought down to said date along the same lines, 
and in the same manner as the special master 
pursued in making and figuring of his report 
dated May 1st, 1915. Provided further that the 
amount so found to be due by said master as 
aforesaid shall be taken and considered to be the 
amount due upon the execution and delivery of 10 
said deed, or the last date on which said deed 
should be executed and delivered by the terms of 
this decree.

That upon the making or tender of said pay-
ment and the delivery of said deed, the said con-
tract shall be held and considered to have in 
all respects been fully performed to the like 
extent and with the like effect as though the 
said James A. Sullivan had conveyed said premises 2Q 
in accordance with the terms of said contract.

That either party shall have the liberty to 
apply to this Court for further directions or be-
lief in the premises as occasion shall require.

That the said defendants do pay to the said 
complainant his costs of this suit incurred, and 
to be incurred, to be taxed, and that the said 
complainant do have execution therefor according 
to the practice of this Court.

And a counsel fee of ($ 100.) one hundred dollars 30 
is hereby awarded to the solicitors of the said 
complainant which these defendants are hereby 
directed to pay.

And your petitioners humbly appeal, from the 
said decree of the Chancellor which decree as 
aforesaid, upon the ground that the same is 
erroneous, for that the said decree should have 
adjudged that the said defendants, James A. 
Sullivan and Ella J. Sullivan, should not make

4 0
specific performance of any kind.
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And your petitioners further pray that the 
said decree of the said Chancellor be reversed 
set aside and for nothing holden in the particulars 
aforesaid, and that your petitioners may have 
such relief in the premises as to this honorable 
court shall seem meet.

10 Solicitor for and of counsel with Appellants.

A n sw e r to P etitio n  of Appeal.

NEW JERSEY COURT OF ERRORS AND APPEALS.

The answer of the above named Arthur Bris-
bane, respondent, to the petition of appeal of the 
above named James A. Sullivan and Ella J. 

3 0  Sullivan, appellants.
This respondent not acknowledging all or any 

of the matters which in the said petition of 
appeal are contained to be true, for answer thereto 
nevertheless says and admits that a final decree 
was made by the Court of Chancery of New 
Jersey, by his Honor Edwin Robert Walker, 
Chancellor of the State of New Jersey, bearing 
date the 7th day of February, 1916, wherein the 

40 sa^  Arthur Brisbane was complainant, and the 
said James A. Sullivan and Ella J. Sullivan were 
defendants, in the cause for that purpose men-

20
and

J a m b s  A. S u l l i v a n  and E l l a  J .  
S u l l i v a n ,

B e t w e e n

A r t h u r  B r i s b a n e , 

Complainant-Respondent,

Defendants-Appellants.

On Appeal &c.
Answer 

to Petition 
of Appeal.

On Bill &c.
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tioned in said petition as therein stated; but as 
to the substance and form thereof this respondent 
prays to refer thereto when the same shall be 
produced. And this respondent is advised and 
believes that the said decree is agreeable to equity, 
and he prays that the same may be affirmed with 
costs to be adjudged to this respondent.

B i k e r  & B i k e r ,
Solicitors of Complainant-Bespondent. 

E d g a r  H . P in n e o ,
of Counsel.

Testim ony.
------------ - \
B e t w e e n  I

A r t h u r  B r i s b a n e , /

Complainant, l 20
/

and i

E l l a  J .  S u l l i v a n , et al., 1

Defendants. J

T r a n sc r ip t  o f  s h o r th a n d  n o te s  o f  t e s t im o n y  
ta k e n  in  th e  a b o v e  e n t it le d  c a u s e  o n  M a y  5 , 1 9 1 3 , 
a t  C h a n c e r y  C h a m b ers , N e w a r k  N. J . ,  b e fo r e  
H o n . J a m e s  E . H o w e ll ,  V ic e -C h a n c e llo r . 30

AP P E ARAN CES :

Me s s r s . B i k e r  & B i k e r  for Complainant.
Mr . B a n d o l ph  P e r k i n s  for Defendants.

Mr . B i k e r : I  o f fe r  f ir s t  c o n tr a c t  d a te d  
th e  1 9 th  d a y  o f  J u ly ,  1 9 1 0 , b e tw e e n  J a m e s  A . 
S u ll iv a n  a n d  B e n n e t t  M iln o r .,

M a rk ed  E x h ib it  C -l.

40
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10

20

3 0

4 0

Bennett Milnor—Direct.

-Be n n e t t  Mil n o r , sworn.

D ir e c t  E x a m i n a t i o n  b y  Mr . B i k e r :

Q . I  hand you exhibit C 1 in this case, p u r-
porting to be a contract between Janies A. 
Sullivan and Bennett Milnor, and ashed you
whether the signature there, Bennett Milnor is 
yours? A. Yes, sir. ’

Q. And are you the person, of course you are 
the person named in the contract? A. I am.

Q. I now draw your attention to an endorse-
ment in typewriting on the last page of this con-
tract signed Bennett Milnor, but without date- 
is that your signature? A. Yes, it is

Q. And what did you do with that contract? A 
Crave it to Mr. Brisbane.

Q. Can you remember the date? A. it  was 
some time in 1910, I believe.

^  rf erenCe t0 tte  date of the contract 
itself, 19th day of July, 1910, can you fix ap-
proximately or with any definiteness when it was 

e ivere ? A. I think it was the same day, pos-
sibly a day later. V

Me . Ri k e b : I offer that assignment now.

Q- (By  Me . P e b k i n s ) When you took this 
contract from Mr. Sullivan you were acting
really as the agent of Mr. Brisbane, were you not’ 
A. Yes, I was.

Q. (By  Mr . P e r k i n s ) That fact was not known 
o Mr. Sullivan at the time you entered into con-

tract, was it? A. Yes, it was.

Mr . B i k e r : That is on the same paper. 
May the same mark stand for both?

T h e  C o u r t  : Yes, let the whole thing go 
in together.
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Bennett Milnor— Cross.

Cr o ss E x a m i n a t i o n  b y  Mr . P e r k i n s :

Q. Did you know Mr. Sullivan at the lime of the 
execution of this contract? A. Sullivan
through his friend Mr. Gannon.

Q. Mr. Gannon was Mr. Sullivan’s agent? A.
Yes, personal friend of Mr. Sullivan’s who told 
me Mr. Sullivan knew Mr. Brisbane was going 10 
to take the property.

Mr . P e r k i n s  : I move that that be stricken 
out.

T h e  C o u r t : Yes.

Q. T h a t i s  th e  o n ly  r e a so n  y o u  s a y  t h a t  M r. 
S u lliv a n  k n e w  M r. B r is b a n e  w a s  y o u r  p r in c ip a l,  
th a t M r. G a n n o n  to ld  y o u . A . I  g u e s s  t h a t  i s  th e  

o n ly  rea so n .

Mr . P e r k i n s  : T h e n  I  m o v e  t h a t  th e  a n sw e r  20 
in  w h ic h  th is  w itn e s s  s a id  t h a t  M r. S u ll iv a n  
k n e w  M r. B r is b a n e  w a s  th e  p r in c ip a l  b e  
s tr ic k e n  o u t , b e c a u se  i t  i s  h e a r sa y .

Mr . B i k e r : I  d o n ’t  o b je c t  t o  i t s  b e in g  
s tr ic k e n  o u t  5 I  d o n ’t  th in k  i t  i s  m a te r ia l  o n e  
w a y  o r  th e  o th e r  so  fa r  a s  th e  i s s u e  g o es .

T h e  C o u r t : Then let it be stricken out.
Mr . B i k e r : I  n o w  o ffer  a  m em o ra n d u m  

d a te d  th e  2 9 th  d a y  o f  S e p te m b e r , 1 9 1 0 , p u r-  
p o r t in g  t o  b e  s ig n e d  J a m e s  A . S u ll iv a n ,  
A r th u r  B r is b a n e , b y  B o b e r t  M . B o y d , J r .
I  h a v e  a sk e d  M r. S u l l iv a n  i f  t h a t  i s  h is  
s ig n a tu r e  a n d  h e  s a y s  i t  is ,  a n d  I  n o w  offer  
th is  e x te n s io n  o f  th e  t im e  fo r  th e  p e r fo r m a n c e

o f  th e  c o n tr a c t .
M a rk ed  e x h ib it  C-2.

4 0
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Emil J . Steinheuser—Direct.

E m i l  J .  S t e i n h e u s e r , sworn,

D ir e c t  E x a m i n a t i o n  b y  Mr . Hi k e r :

Q. What position do you hold? A. Secretary 
to Mr. Arthur Brisbane.

Q. How long have you been his secretary? A.
1Q I have been with Mr. Brisbane about ten years.

Q. Had you any connection with the contract 
which is in evidence as exhibit C 1 in this case 
between Mr. James A. Sullivan and Bennett 
Milnor? A. Yes, sir.

Q. What did you do, if anything, in connection 
was it? A. I believe on the 14th day of October, 
1910, Mr. Brisbane signed a check for $1800.; 
on the 15th day of October I went to the American 
Exchange Bank and got eighteen one hundred 

2 0  dollars bills legal currency of the United States, 
to close the contract as Mr. Brisbane’s repre-
sentative. I went to the office of Mr. Boyd in 
the Mail & Express Building, was there from 
10:45 until 2 o’clock on Saturday October 15th. 
Mr. Sullivan or his representative did not appear 
to close that contract; thereupon the man in Mr. 
Boyd’s office said “that it all, you can go back”. 
Mr. Sullivan did not appear, or his representative.

Q. Where was this place, do you say? A. In 
3 0  the Evening Mail Building, Mr. Boyd’s office.

Q. Do you know what number Broadway that 
is? A. I do not, but it is on the corner near 
Fulton Street.

Q. Office of Mr. Boyd. Now what else, if 
anything, or did you have anything else with you 
at the time? A. I had bond and mortgage which 
was the certificate put on that morning at the 
City Hall.

Mr . P e r k i n s : I object to the testimony4 0
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of a written instrument. If they want to 
prove this instrument they must produce it.

T h e  C o u r t : They are only identifying it 
now, mere identification this is. They will 
have to produce the instrument of course if 
they rely upon it.

Q. I show you a check of the American Ex- 
change National Bank October 14, 1910, for $1800, 
purporting to be signed Arthur Brisbane. A.
Yes, certified and signed by me as getting the 
money, on the back.

Q. And do you know Mr. Brisbane’s signature?
A. I do.

Q. That is his signature? A. Yes.
Q. And you drew that money, did you? A.

Yes.
Check offered in evidence and marked Ex- 2 0  

hibit C-3.

Q. I now show you a paper purporting to be 
a bond from Arthur Brisbane to James A. Sullivan 
for $1600, purporting to be signed Arthur Bris-
bane. Do know his signature? A. I do.

Q. And that is your signature as witness? A.
Yes, sir.

Q. And also a paper purporting to be a mort-
gage, dated the 14th day of October, 1910, Arthur 3 0  

Brisbane, unmarried, to James A. Sullivan, Jer-
sey City, signature of Arthur Brisbane and seal.
Is that Mr. Brisbane’s signature, and purporting 
to be witnessed by you? A. Yes, sir.

Q. That is your signature? A. Yes, sir.
Q. Are these the papers which you have de-

scribed as a bond and mortgage which you had 
with you on the 15th day of October? A. Yes, 
with the $1800, with the certificate on the back.

4 0
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Mr . Hi k e r  : I offer tlie bond and mort-
gage.

Bond marked exhibit C-4.
Mortgage marked exhibit C-5.

Cr o ss E x a m i n a t i o n  b y  Mr . P e r k i n s :

Q. Have you had any other connection with 
this matter than the one just described? A 
That is all.

A r t h u r  B r i s b a n e , sworn.

Dir e c t  E x a m i n a t i o n  b y  Mr . B i k e r :

Q. Where do you live? A. Hew York City.
20 Q. And will you state your business and occupa-

tion? A. I am a newspaper employee and Presi-
dent of the Hew York Evening Journal Publish-
ing Company.

Q. You are the Editor also, are you not? A. 
I am the Editor, yes.

Q. And you are the complainant in this cause? 
A. Yes.

Q. What personal part did you have in this 
transaction in reference to this contract, which 

30 is C-l, contract with Mr. Sullivan? A. I had 
employed Mr. Milnor to purchase certain pieces 
of real estate for me in Jersey City, where I was 
investing; I asked him to find out what was for 
sale, and what prices and what terms, and to 
report to me what was offered to him, for my 
approval. He bought a number of pieces, some 
eighteen or twenty pieces of real estate in Jer-
sey City for me, and, among other things, re-
ported that this piece of property was for sale 

4 0  at the price and on the terms stipulated in the 
contract.



1 1 9

Arthur Brisbane—Direct.

Q p i d  y o u  se e  th e  c o n tr a c t  i t s e l f ?  A .I  h a v e  

seen it , y e s . I  t o ld  h im  to  b u y  th e  p r o p e r ty  fo r  

me on  th o se  te r m s .

Mr . Pe r k i n s : I object to th e  conversation

b e tw e e n  t h is  w itn e s s .
T h e  Co u r t  : H o w  d o  y o u  p r o v e  th e  a u th o r -

it y  o f  a n  a g e n t  u n le s s  y o u  c a n  p r o v e  i t  t h is  l 0

M r . P e r k i n s  : T h e  c o n tr a c t  t h a t  i s  s e t  
o u t in  th e  h i l l  d o es  n o t  p u r p o r t  t o  b e  th e  
c o n tr a c t  o f  t h is  g e n t le m a n ’s  a g e n t .

Th e  C o u r t : N o, but an agent negotiated 
the contract, and he is giving now the author-
ity that he gave to his agent. I  don’t see any 
other way to prove the authority of an agent, 
of course it is hearsay, but must be one of 
the exceptions to the rule against hearsay 20 
evidence, because there is no other way to 

prove it?

A . I n  a d d it io n  I  g a v e  h im  
w h ich  h e  p a id  in  c a s h  o n  a c c o u n t  o f  th e  c o n tr a c t ,  
to  p a y  i t  ov er  fo r  m e ;  t h a t  w a s  th e  p r e lim in a r y  
co n n ec tio n  w it h  th e  c o n tr a c t , I  c o n tr a c t in g  th r o u g h  
m y a g e n t  to  p u r c h a s e  th e  p r o p e r ty . S u b se q u e n t ly  
I  sen t, a s  th e  w it n e s s  m y  se c r e ta r y  h a s  te s t if ie d ,  
th e  n e c e s sa r y  a m o u n t  o f  m o n e y  in  b i l l s  fo r  th e  ^  
fu lf illm e n t o f  th e  c o n tr a c t , a n d  th e  b o n d  a n d  
m o rtg a g e  r e q u ir e d  fo r  th e  fu lf i l lm e n t  o f  th e  c o n  
tr a c t;  a n d  I  w e n t  to  th e  p la c e  m y s e lf  o n  th e  1 5 th , 
as a p p o in te d , to  m a k e  s u r e  t h a t  m y  se c r e ta r y  h a d  
n o t fa ile d  to  go  th e r e  a n d  ta k e  th e  m o n e y  a n d  
fu lf il l  th e  c o n tr a c t  fo r  m e, a n d  I  s a w  M r. B o y d ,  
th e  g e n tle m a n  w h o  to ld  m e  h e  r e g r e tte d  th e  m a n  
w ho h a d  u n d e r ta k e n  t o  s e l l  th e  p r o p e r ty  h a d  n o t  
ap p eared , a n d  I  a sk e d  th e  m a n  a t  th e  office  a t  
th e  a p p o in te d  p la c e  t o  n o te  t h a t  m y  m o n e y  a n d
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my bond and mortgage had been there, and he 
said that he had noted that.

Q. How long did you stay there on that oc-
casion? A. A very short time, simply to find 
I went in to find whether or not the matter had 
been concluded, but it had not been.

Q. What hour did you go in, do you remember?
1 0  A. I can’t remember, but it was sometime alon* 

noon day, I should think; I think perhaps it may 
have been 2 o’clock, because I think my secretary 
had left; he had been notified that the time had 
passed and it was no use to stay longer. I then 
made inquiries as to the best methods to pursue, 
and T asked my attorney to take the steps neces-
sary to compel the fulfillment of the contract, as 
I had done my share in the matter.

Q. That is all, is it, that you had to do with 
20 the matter? A. That is all, to my recollection, 

yes. The only other connection was that the 
editor and owner of the Jersey City Journal said 
they were very anxious to get that entire block 
of property.

Mb. P e b k i n s  : I  object.
T h e  C o u r t : that is hearsay.

Cr o ss E x a m i n a t i o n  b y  Mr . P e r k i n s  :

30 Q- You caused the title of the property to 
be searched, did you not? A. My attorney attended 
to that matter; Mr. Cowart of Freehold, attends 
to all my search matters, and I presume he made the 
usual investigations for me.

Q. Mr. Cowart is the gentleman you referred 
to in the previous question when you said you 
asked your attorney to take the necessary steps.
A. No, I asked my attorneys in New York City 
to take steps in that case.

40 Q. Mr. Cowart of Freehold did make a search
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on th is  p r o p e r ty , d id n ’t  h e ?  A . T h a t  I  c o u ld n ’t  
sa y ; he r e p r e se n ts  m e  in  m y  N e w  J e r s e y  r e a l  
esta te , w h ic h  is  v e r y  e x te n s iv e , a n d  a s  I  c o n tr a c t  
to  b u y  a  p ie c e  o f  p r o p e r ty  I  n o t i f y  h im  t o  lo o k  
in to  th e  t i t l e  fo r  m e , a n d  o c c a s io n a lly  h e  in v e s t i -
gates th e  t i t l e  h im s e lf ,  a n d  o c c a s s io n ly  I  b e -
lieve  h e  h a s  i t  d o n e  b y  o n e  o f  th e  t i t l e  g u a r a n ty

10
com p an ies.

Q. M r. C o w a r t m a d e  a  r e p o r t  to  y o n  o n  t h is  

t it le , d id  h e  n o t?  A . I  a s su m e  t h a t  h e  d id .
Q. H a v e  y o n  n o  d e f in ite  k n o w le d g e  a b o u t  i t ?

A. I  c o u ld  c o n s u lt  m y  le t t e r  f ile s  p o s s ib ly ;  y e s ,
I  can  s ta te  d e f in ite ly , h e  t o ld  m e  t h a t  th e  t i t l e  
had d e fe c ts  w h ic h  o u g h t  to  b e  lo o k e d  u p ;  I  p r e -

sum e th a t  h e  lo o k e d  th e m  u p .
Q .W h en  d id  h e  t e l l  y o u  t h a t  th e  t i t l e  h a d  d e -

fec ts  w h ic h  o u g h t  t o  b e  lo o k e d  u p ?  A . I  t h in k  ^  
w h en  h e— p r e v io u s  t o  th e  e x te n s io n  o f  th e  c o n -

tract.
Q. W a s n ’t  th e  o b je c t  o f  th e  e x te n s io n s  t o  e n a b le  

th e  d e fe n d a n t t o  c o r r e c t  th e  d e fe c ts  in  th e  t i t l e ?
A . T h e o b je c t  w a s  to  e x te n d  th e  t im e  o f  in v e s t i -
g a tio n . H o w e v e r , w e  w e r e  w i l l in g  to  ta k e  th e  
t it le , b e c a u se  I  a p p e a r e d  w it h  th e  m o n e y  t o  p a y  

for i t  a t  th e  t im e  s ta te d .
Q. Y o u  m e a n  y o u  w e r e  w i l l in g  to  ta k e  a  t i t l e  

such  a s  w a s  c a l le d  fo r  b y  th e  c o n tr a c t . A . S u c h  
as w a s c a lle d  fo r  b y  th e  c o n tr a c t , y e s .

Q. B u t  n o t  su c h  t i t l e  a s  M r. C o w a r t  r e p o r te d  
to  y o u  M r. S u l l iv a n  h a d ?  A . N o , I  h a d  in s tr u c t io n s  
to  m y  s e c r e ta r y  t o  p a y  t h is  a m o u n t  o f  m o n e y  in  
b ills  a n d  ta k e  th e  t i t l e ; I  g a v e  h im  n o  in s tr u c t io n s  
to  in v e s t ig a te  th e  t i t l e  o r  r e fu s e  i t ;  I  a s su m e d  
h is  c o n tr a c t  w a s  v a l id  a n d  h e  w o u ld  l iv e  u p  to  
th e  c o n tr a c t , w h ic h  c a lle d  fo r  g o o d  t i t l e ;  I  w a s  

read y  to  p a y  fo r  it .
Q. T h a t  w a s  th e  o n ly  k in d  o f  t i t l e  y o u  w e r e  4 0
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ready to pay for that day, wasn’t it? A. No- 
I don’t say so; I had reason to believe that there 
was an effort to buy the property in another 
direction, in fact absolute knowledge of that 
fact.

Mr . Pe r k in s : I object, that the answer 
is not responsive.

Q. (Question read)

Th e  Co u r t  : That can be answered yes 
or no?

A. Yes.
Q. Do you mean the court to understand from 

your testimony that you were willing to pay the 
full consideration price for the defective title 
which Mr. Sullivan had for this property? A. 

20 I  was willing to pay that price for Mr. Sullivan’s 
title such as he had at that time, not of course 
giving up my recourse to damages if that should 
appear proper, but I was willing to pay that for 
his title.

Mr . Rik e r : That is our case.
Mr . Pe r k in s  : I  have served notice on the 

solicitor for the complainant to produce cer-
tain letters which give the history of the 

30 efforts to close this title, and the objections 
to it,—a letter dated October 26th, 1910, 
written by Mr. Sullivan to Robert M. Boyd.

Mr . Rik e r : I haven’t that, Your Honor; 
that is a letter to Mr. Boyd.

Th e  Co u r t : It cannot be produced. If 
it is material and relevant you can introduce 
secondary evidence of its contents so far as 
this complaint is concerned.

Mr . P e r k in s  : I  didn’t want to call Mr. 
40 Boyd here, take him away from his affairs; 

he was searching title for Mr. Cowart.
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Th e  Co u r t  : It may be that Mr. Biker 
will consent.

Mß. Rik e r : I have no objection so far 
as the p r o o f t b a t  is to say, I assume it 
is a copy of a letter sent to Mr. Boyd.

J a me s  A. Su l l iv a n , sworn. 1 0

Dir e c t  E x a m in a t io n  b y  Mr . P e r k in s :

Q. You are one of the defendants in this suit?
A. Yes.

Q. And the person who contracted to sell this 
property to Mr. Milnor? A. Yes.

Q. Previous to your contract with Mr. Milnor 
had you caused the title of the property to be 
searched by some attorney? A. I did.

20
Mr . Bik e r : I object; I don’t think that 

is material.
Mr . P e r k in s : I am going to show that 

when Mr. Sullivan made the contract he 
made it in good faith, believing that he had 
the title.

Mr . Bik e r : I will assume that.
Th e  Co u r t : I think that would be pre-

sumed. Want of good faith, lack of good 
faith would be a matter for the other side 3 0  

to prove.

Q. At the time that you made this contract 
did you believe that you had good title to the 
property? A. I did.

Q. When was your attention first called to the 
fact that your title was not good? A. About the 
first of August in the year 1910 Mr. Cowart and 
a Mr. Petty called at my office and stated some 
facts which they said were sufficient to render 40
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me unable to perform my contract according to 
tbe written terms.

Q. Wbo was with Mr. Cowart? A. A Mr 
Petty, I believe from the office of Mr. Boyd in 
New York.

Q. Do you know who were searching the title 
for Mr. Brisbane? A. Eeally I think it was being 

1 0  searched by both Mr. Cowart and Mr. Petty, 
they both seemed to have knowledge concerning 
the facts which they narrated to me.

Q. What did Mr. Cowart say to you with refer-
ence to your defective title?

Mr . Bi k e r  : I  object.
Th e  Co u r t : I think I will take the 
answer.

(Question read.)
20 A. He said many things incidental to the de-

fects which he stated, but his chief objection he 
said was that the title was a Martin Act title 
and that the proceedings were by way of perfect-
ing the title where defective, and in his opinion 
it could not be remedied.

Mr . Bik e r : I think perhaps that is going 
a little further than your honor—

Th e  Co u r t  : How does that effect the 
3 0  question? They say they are willing to 

take the title anyhow, with an abatement to 
damages, if there are any damages.

Q. When next after that did you see or commu-
nicate with Mr. Cowart with reference to title? 
A. Why, I believe the next communication with 
regard to this matter was by way of Mr. Gannon, 
my agent in this matter, and he had an interview 
with—I had an interview with Mr. Boyd at New 
York.

40
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Q. He is the person at whose office the con-
tract required the contract to be closed, is he 
not? A. Yes.

T h e  Co u r t : Robert M. Boyd, of Mont-

clair?
Mr . Pe r k in s  : Yes.

Q. Was Mr. Boyd making a search of the title?
A. I believe he did it; yes.

Q. Do you know whether or not Mr. Boyd 
represented Mr. Brisbane in this purchase? A.
He said he did.

T h e  Co u r t  : That won’t do.

Q. Did you have any correspondence with Mr.
Boyd with reference to the passing of this title?
A. I believe I did.

Q. Did Mr. Boyd deliver to you at any time a 2 
list of the defects of the title? A. He did.

Q. I show you a letter bearing date New York 
October 7, 1910, addressed to M. James A. Sulli-
van, and purporting to be signed by Robert M. 
Boyd, Jr. What is that paper?

T h e  Co u r t  : That is a letter written to 

you by Mr. Boyd?

A. Yes, sir. 30
Marked 1 for identification.

Q. Did you make a reply to that letter? A.
I did.

Q. I show you a carbon copy of what purports 
to be a letter written on October 26 1910, to 
Robert M. Boyd; is that a copy of your reply?
A. Yes, sir.

Marked 2 for identification.

Q. I show you another letter dated New York 40
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October 28 1910, addressed to James A. Sullivan, 
and signed by Mr. Boyd; did you receive that 
from Mr. Boyd on or about its date? A. I did.

Marked 3 for identification.

Q. I show you copy of letter dated October 29, 
1910; can you tell whether that is a letter written 

10 by you to Mr. Cowart, a copy of letter? A. It 
is.

Offered in evidence and marked Exhibit 
D-l.

Q. I show you a letter dated November 1, 1910, 
addressed to you, signed Samuel Cowart; is that 
reply received to the last letter mentioned? A. 
It is.

2 0  Offered in evidence and marked Exhibit
D-2.

Q. I show you copy of a letter dated December 
6, 1910, addressed to Samuel Craig Cowart; is 
that not copy of letter sent in response to the 
last letter? A. It is.

Offered in evidence and marked Exhibit 
D-3.

Q. I show you a letter dated December 8, 1910, 
30 Freehold, addressed to you, signed S. C. Cowart; 

is that the response you received to your letter? 
A. It is.

Offered in evidence and marked Exhibit 
D-4.

Q. I show you a carbon copy of letter dated 
December 12, 1910, addressed to Samuel C. Cow-
art; is that your response to Mr. Cowart’s letter? 
A. Yes.

40
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Offered in evidence and marked Exhibit 

D-5. >
0  I show you letter dated December 13, 1910, 

addressed to you, signed by Mr. Cowart; is that 
in response to your last communication? A. It

is.
Offered in evidence and marked Exhibit 10

D-6.
Q. Mr. Sullivan, I  call your attention to this 

clause in the letter of December, 13, 1910, Exhibit 
D-6 written by Mr. Cowart, in which he said 
«Mr. Brisbane takes the position that you have 
made a misrepresentation of the title and he is even 
threatening criminal prosecution on this account.
After the receipt of that letter did you write any 
further letters to Mr. Cowart? A. I dont thin 20
I did. , , , ,,

Q. What did you do then? A. I handed the
matter over to my attorney.

Q. Who is he? A. Mr. Fielder.
Q. Did you afterwards mail some letters written 

by Mr. Fielder to Mr. Cowart? A. I did.
Q. 1 show you a letter, copy of a letter dated 

December 19, 1910, addressed Samuel C. Cowart, 
Esq. Can you tell me whether or not that is 
a copy of a letter signed by Mr. Fielder and mailed 30 
by you to Mr. Cowart? A. It is a copy.

Mr . Bi k e r : On this offer I want to ask 
this witness a question.

Cr o ss  Ex a m in a t io n  by  Mr . Bik e r  :

Q. You don’t mean to say you signed this letter? 
A. No, sir.

Q. Did you read it before it went out? A. Yes, 
sir: 40
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Q. Did you read all Mr. Fielder’s letters before 
they went out? A. I did at that time.

Q. All of them? A. Yes.

doQy o t f  f  r “ er ^  tMs out,
Q. Did you see this carbon copy? A. Yes

10 A QHeD^dMr' FieWer SigD “  himSelf °r did you?
Q. And did you mail it? A. Yes.
Q. Sealed it? A. No, sir.
Q. Did you seal the letter? A. No, sir 
Q. Put the stamp on it? A. No sir 
Q. Where did you mail it? A. Mailed it at 

mail box in the Commercial Trust Building 
Jersey City, New Jersey. g’

Q. Are you a stenographer? A. No, sir.

20 Yes 1 y°U ^  before y°u mailed it? A.

F u r t h e r  Dir e c t  E x a m i n a t i o n  b y  Mr . Pe r k i n s :

Q. At that time you were a clerk in Mr. Fielder’s 
office, were you? A. I was.

D ®ffcred 111 evidence and marked Exhibit

t  i t  ? ° / ° U kD0W Mr’ C o u r t’s signature? a .30 I  think I  do. &
Q. You have received many letters from Him?

A. Yes.

io?o 1 J0U letter bearin  ̂ date December 22
7 0’/ l dreSSed t0 Hon* James F* Fielder, and 

as i at is Mr. Cowart’s signature? A. Yes.
* Did b̂a  ̂ êtter come to your possession on 

or about its date, December 22, 1910? A. Yes.

Letter offered in evidence.
Mr . P ik e r : We object to this letter as40
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being immaterial and irrelevant, and con-
taining unauthorized statements by Mr. 
Cowart that do not bind this complainant; 
insofar as it assumes to bind this complain-
ant, under under the evidence in the cause,
it cannot be admitted.

Th e  Co u r t  : What do you say it tends 
to show? Don’t read the letter; tell me what
you think it tends to prove.

Mr . Pe r k in s  : This letter is one of a chain 
of letters, all of which related to tne dealings 
between the complainant and defendant, pre-
vious to the institution of this suit. It bears 
evidence as to the attitude of the parties, 
it tends to give evidence of the fact that be-
fore the institution of the suit the complain-
ant knew of the defects in the title, and there- ^  
fore his bill is not filed bona Me.

Mr . Hik e r : We have admitted that; we 
have admitted that we knew of defects in 
this title; Mr. Sullivan said he knew of that, 
but was willing to take the title, notwith-
standing the defects,-—Mr. Brisbane, 1 mean.

Th e  Co u r t : I will take the letter, sub-
ject to your objection, and I will pick out 
of it such things as are relevant, and reject 
such as are not, I mean such as are com- 3Q 
petent, and reject such as are not competent. 

Marked Exhibit D-8.

Q. I show you carbon copy of letter dated 
December 23 1910, addressed to Robert M.
Boyd. Can you tell who signed that letter, and 
whether it was sent to Mr. Boyd? A. The letter 
was signed by James F. Fielder, addressed to 
Robert M. Boyd, New York City.

Q. Do you know who attended to the mailing
4Cof it? A. I did.
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Offered for identification and marked 4 for 
identification.

Q. I show you a letter dated December 24 1910 
addressed to Hon. James F. Fielder; whose sig-
nature is that attached to it? A. Robert M. Boyd,

10  ̂ ?' WaS that a letter received or about its 
date with reference to this transaction? A Yes 
sir. * -

20

Letter marked 5 for identification.

Q. I show you a copy of a letter bearing date 
December 27, 1910, addressed to Bennett Milnor • 
can you tell by whom the original of that letter 
was signed? A. Signed by James F. Fielder.

Q. And was it mailed to Mr. Milnor? A. Mail-
ed to Mr. Milnor.

Q. By whom? A. By me.

Marked 6 for identification.

Q. I show you a carbon copy of a letter dated 
December 27, 1910, addressed Samuel C. Cowart; 
do you know by whom the original of that letter 
was signed? A. James F. Fielder.

Q. Do you know whether or not it was mailed 
to Mr. Cowart? A. It was mailed.

30 Q- By whom? A. By me.

Marked 7 for identification.

Q. I show you carbon copy of letter dated De-
cember 30, 1910, addressed to Samuel C. Cowart; 
do you know by whom the original of that was 
signed? A. Signed by James F. Fielder.

Q. And do you know whether or not it was 
mailed to Mr. Cowart? A. It was mailed to Mr. 
Cowart by me.

Marked 8 for identification.40
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Q X show you original letter dated December 
30, 1910, addressed James F. Fielder; whose sig-
nature is that attached to it? A. S. C. Cowart.

Q. Do you know whether that letter was receiv-
ed by Mr. Fielder on or about its date? A. It 
was.

Offered in evidence. 3
Mr . Bik e r : I make the same objection to 

its competency and relevancy, on the ground 
that Mr. Cowart was not authorized to repre-
sent the complainant, except in so far as mak-
ing the abstract of title and report thereon, 
and this letter is dated December 30, after 
failure to perform the contract, and, therefore, 
it is irrelevant and immaterial on that ground.

Th e  Co u r t : I will take it, subject to your 
objection.

Marked Exhibit D-9.
Q. I show you an original letter bearing date 

December 31, 1910, addressed Hon. James F. 
Fielder; whose signature is attached to that letter? 
A. S. C. Cowart.

Q. Do you know whether or not that letter was 
received by Mr. Fielder shortly after its date? A. 
It was.

Mr . Pe r k in s : I offer that in evidence.
Mr . Bik e r : The same objection as to the

last offer.
Th e  Co u r t  : I will make the same ruling.
Marked Exhibit D-10.

Q. I show you carbon copy of letter dated 
December 24 1911, addressed to Samuel C. Cowart; 
do you know who signed the original of that
letter? A. James F. Fielder.

Q. Do you know whether or not it was mailed
to Mr. Cowart? A. It was.
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Q. On or about its date? A. Yes.

Marked 9 for identification.

Q. I show you an original letter bearing date 
January 5 1911, addressed James F. Fielder- 
whose signature is attached to that letter? A
S. C. Cowart.

1 0  Q. Do you know whether or not that was re-
ceived on oy about its date by Mr. Fielder? A. 
It was.

Me . P e e k in s : I  offer that letter.
Me . R i k e e  : The same objection as to 

the last exhibit.
Th e  Co u e t : I will take it subject to 

the same ruling.
Marked Exhibit D -ll.

20 Q. I show you copy of letter bearing date 
January 6 1911, addressed Samuel C. Cowart; 
who signed the original of that? A. James F. 
Fielder.

Q. Who mailed it, if any one? A. I did.
Q. To whom? A. To Samuel C. Cowart.
Q. On or about its date? A. Yes.

Marked 10 for identification.

Q. I show you original letter bearing date 
3 0 February 28 1911, addressed James F. Fielder; 

whose signature is attached to that letter? A.
S. C. Cowart.

Q. Do you know whether or not it was received 
about its date by Mr. Fielder? A. It was.

Me . Pe e k in s : I offer it in evidence.
Me . Rik e e  : I  make the same objection 

as to the last exhibit.
Th e  Co u e t : It is taken subject to the 

same ruling.
40 Marked Exhibit D-12.
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Mr . R i k e r : May I put in one other sug-
gestion on this objection? That is, it is 
dated on the day of filing the bill of com-
plaint in this case.

Mr . P e r k in s : These letters constitute the 
chapter of the correspondence between you, 
Mr. Boyd, Mr. Cowart and Mr. Fielder, so far 
as you know, with reference to the passing of 
this title? A. Yes, sir.

Th e  Co u r t  : Down to the time of the 
filing of the bill?

Mr . P e r k in s  : Yes, sir.

Q. At any time from the first conversation 
that you had with Mr. Cowart respecting this 
title, down to the time of the filing of the bill, 
did any one deliver to you a copy of the objections 
to your title?

Mr . Ri k e r : One monent.
Th e  Co u r t : Yes, or no.

A. No, sir.
Q. Did you receive a written statement of the 

objections to your title? A. I received them from 
Mr. Fielder.

Mr . Rik e r : One monent.
Th e  Co u r t : Yes or no.

A. I did indirectly.
Q. From whom? A. From Mr. Fielder.
Q.(By the Court.) He was your employer at 

the time? A. He was my employer and attorney 
at the time.

By  Th e  Co u r t :
Q. He was clerk in Mr. Fielder’s office.

Mr . P e r k in s  : Yes, and Mr. Fielder was 
attorney acting for him; each was employed 
by the other.

10

80

30

40
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Q. I show you a paper which says at the too 
‘Title No. 2315.” Can you state whether or not 

that is the paper that you received? A. It is 
the paper which I received from Mr. Fielder.

Mk . P e r k in s : I  will ask to have this 
marked for identification.

10  By  Th e  Co u r t :

Q. When did you receive it? A. I should think 
some time in 1910, the ending of 1910 or beginning 
Of 1911; my mind is not clear as to the time.
„ D<VV<m know wlu'iller or not it was before 
October 15 1910, the date finally set for the closing 
of the title? A. I don’t think it was.
By  Th e  Co u r t :

Q. When was it then with respect to the ex-
tended time?20

30

40

Mr . Bik e r : That is the etxended time.
A. Iam  not certain, because my mind is not clear 

about the time.

Marked No. 11 for identification.

Q. After the first conversation you had with 
Mr. Cowart, in which he pointed out defects in 
your title, did you make an effort to obtain from
him a written statement of the defects of title’ 
A. I did.

Q. Just what did you do? A. Well, I went 
over to Mr.—

Mr . Bik e r : I  desire to make the ob-
jection that it is immaterial and irrelevant.

Th e  Co u r t : On the issue of the abandon-
ment of the contract on the part of your 
client it seems to me that it would be material 
and relevant; they say that you abandoned 
the contract, that you refused to perform.
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This evidence, as I understand its trend, is 
for the support of that issue on the side 
of the defendant.

Q. (Question Read.) A. I went to Boyd’s 
office in company with Mr. Gannon, and I believe 
Mr. Milnor was there, and Mr. Petty and Mr. 
Boyd, and they said— 10

Mr . Rik e r : One moment.

By  Th e  Co u r t :
Q. Who said? A. Mr. Boyd.

Mr . Rik e r : Well, now.

Q. In Mr. Milnor’s presence? A. Yes.

By  Th e  Co u r t :
Q. Mr. Milnor was there and was Mr. Cowart 
x 20

there? A. No.

Th e  Co u r t : Do you object?
Mr . Rik e r : I do, on the ground that this 

would appear to be hearsay, so far as the 
complainant is concerned.

Th e  Co u r t : Yo u  have not yet made any 
connection between Mr. Boyd and Mr. Bris-
bane.

Mr . P e r k in s  : I didn’t know the other 
side would take the attitude that Mr. Boyd 30 
was not authorized.

Th e  Co u r t : I will take the testimony, 
subject to your objection, and if they don’t 
make the connection it will have to go out.

I think that would be admissible, state-
ments made in the presence of Mr. Milnor, 
who is your predecessor in this equitable 
title, which he would have an opportunity 
to deny, and he is here for that purpose. I 
think that testimony is admissible; I will *0 
let it in.
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What was the conversation respecting this 
that was had by yon and Mr. Milnor or 

Mr. Boyd, or that group who were present to-
gether.

Mr . Bik e r  : I want the record to identify 
the time of this conversation; I think I am 

10 ; entitled to that.
Th e  Co u b t : Yes; when did the conver- 

sation take place?
A. About the first of October.

By  Th e  Co u r t :

Q. What year? A. 1910.

By  Th e  Co u r t :

Q. And it was in Mr. Boyd’s office? A. In 
Mr. Boyd’s office; yes.

80
By  Th e  Co u r t :

Q. You have already said who were there; now 
you may tell what was said in Mr. Minor’s pre-
sence.

Q. Were you there in accordance with the first 
extension of this contract which required you 
to close title first of October, 1910? A. Yes.

Q. Now, answer the court’s question.

Mr . Bik e r : I now want to interpose the 
objection formally, that the conversation is 
incompetent, as not in the presence ot the 
complainant and because by the very 
exhibit it appears that to the know-
ledge of this witness Mr. Milnor had parted 
with his interest in this contract, that the 
extension to October 1st having been accepted 
by Arthur Brisbane and not by Mr. Milnor— 

Th e  Co u r t : I will take the answer.

A. Mr. Boyd told me that my title was in40,
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such a condition that I would be unable to make 
a conveyance according to the terms of my con-
tract; he stated several objections orally, but 
gave me nothing in writing.

Q. What were the objections which were stated 
orally?

Th e  Co u r t : Yo u  object to that also? 1 0

Mr . Hi k e r : Yes, I object.
Th e  Co u r t : I overrule the objection.

A. He said that I only had a life estate in the 
property which I agreed to convey, and that 
I could not give a warranty deed; he also said 
that he had a decision reported in the Atlantic 
Reporter which made it practically impossible for 
me to convey by reason of the fact of a defect in 
the Martin Act proceedings. They were the two ^  
principal objections which I recall.

Q. Did Mr. Milnor say anything at the time?
A. I don’t remember.

Q. Who was Mr. Boyd representing in that 
conversation?

Mr . Ri k e r : One moment. I object.
Th e  Co u r t  : How can you prove Mr. 

Boyd’s authority by this witness?

Q. Was Mr. Boyd ever representing you? A. 3 0  

No.
Q. Did Mr. Milnor say anything to you as to 

Mr. Boyd’s representation?

Mr . Rik e r  : I  object, for the same reasons.
Th e  Co u r t : No ; you can’t prove the 

agency that way, Mr. Perkins; agency cannot 
be proved by the declarations of the agent 
made to third persons, because that would 
be importing into the case an unsworn state-
ment. Mr. Boyd, the supposed agent, he
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could tell what authority he had, or Mr. 
Brisbane, who is the supposed principal, could 
tell what authority he had; but his statement 
to this witness that he was agent, although it 
might go to the extent of declaring all his 
authority, would not be evidence.

* 0  Q. With whom did you next have a conver-
sation respecting the defects in your title? A. 
With a Mr. Petty, from Mr. Boyd’s office.

Q. Did you obtain from some source previous 
to your receipt of Exhibit 1 1  for identification 
unystatement in writing from any of the searches 
ot the title as to your title? A. No, sir.

Q. Previous to October 15, 1910,’did you have 
any conversation with Mr. Cowart respecting 
whether or not you would pass the title? A. I 

2 0  about August.
Q. Are you now referring to the first conver-

sation? A. The first conversation.
Q. Did you have any other conversation with 

Mr. Cowart about it? A. No, sir.
Q. Why did you not attend at the office of Mr. 

Boyd on the 15th of October 1910?

Mr . Bi k e r : I object to that question, as 
that is inquiring for the psychological con-
dition.

30 Th e  Co u r t : He did not attend; now if
he did not attend because of something Mr. 
Brisbane s agent said to him, I suppose that 
will be proper; but if he did not attend be-
cause of something he had in his own mind, 
that would be improper.

Q. With whom did you have a conversation 
respecting this title just previous to the 15th of 
October 1910? A. I had a conversation with Mr. 
Milnor, with Mr. Gannon, with Mr. Boyd, and 
with Mr. Petty.40
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Q. What did Mr. Milnor say about it?

Mr . Rik e r : The same objection to that 
as to the other conversation with Mr. Mil-
nor.

Th e  Co u r t : I will take the answer, sub-
ject to the duty on the part of Mr. Sullivan 
to prove that Mr. Boyd was Mr. Brisbane’s 
agent, and to the extent of his authority.

Q. (Question Read.) A. Mr. Milnor said that 
Mr. Brisbane was very angry because I couldn’t 
give him the title which I contracted to convey; 
incidentally he said I was trying to defraud in-
fants and orphans of their property.

Q. Did Mr. Milnor say anything about whether 
they would accept or reject the title?

Mr . Rik e r : I object.
Th e  Co u r t : Mr. Riker, Mr. Milnor at 

this time had transferred his title, hadn’t 
he?

Mr . Rik e r : Yes.
Mr . Pe r k in s : He never had any title; he 

was the agent of Mr. Brisbane.
Th e  Co u r t : H o w long, a day or two? 

He wasn’t the agent of Mr. Brisbane after the 
contract had been made.

Mr . Pe r k in s : Mr. Brisbane said Mr. Mil-
nor was his agent, bought a number of prop-
erties there, described a large holding; that 
he was his agent for the purchasing of these 
properties.

Th e  Co u r t  : I have very grave doubt about 
it; I will admit it, subject to  your objection.

Q. (Question read.)

Mr . Rik e r  : I want to interpose specifically 
objection to the form of the question; i t  is 
rather leading, and this is an attorney at law,
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Mr. Sullivan, and I think it might be framed 
a little differently, and I object to it on that 
ground.

Th e  Co u r t : I never regard leading ques-
tions that relate to the nub of the case as 
having very much authority, or the answers 
to them having very much authority. 

io  Mr . P e r k in s : Then strike the question out;
if your Honor gives me that warning I will 
try it again.

Q. What further conversation had you with Mr. 
Milnor about this title?

Mr . Rik e r : The same objection.

A. I had no further conversation with Mr. 
Milnor.

20  ^  whom did you have a conversation
which finally terminated the matter, so far as 
your effort to convey was concerned? A. Why, 
that was the last meeting, the first of October,' 
Mr. Boyd told me that my title was in such a 
condition that I could not convey according to 
the terms of his contract.

Q. Did you offer to convey what you had? A. 
Yes.

Mr . Rik e r  : That got in before I could state 
so my objection; it was leading, and ought to 

have been subject to the same objection.
Mr . P e r k in s : Strike it out.
Th e  Co u r t : Strike it out.

Q. State what you said to Mr. Boyd in Mr. 
Milnor’s presence with reference to the title?

Mr . Rik e r : The same objection as to the 
other conversations.

Th e  Co u r t : Yes; all that is taken under 
40 the same objection.
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a . I said that if the title was defective, and I 
could not convey by a full covenant warranty deed 
it was not my fault, because I had the title 
searched by Edward P. Stout, attorney at law, 
Jersey City, and he informed me at the time that 
I took title that I had the fee simple; I told Mr. 
Boyd I would do whatever I possibly could to 
remedy this matter and give him what I had, 10  

what title I had.
Q. What did Mr. Boyd say to that? A. Mr. 

Boyd said he didn’t think Mr. Brisbane would 
accept anything but a title which I contracted to
convey.

Cr o ss E x a m i n a t i o n  by  Mr . B i k e r :

Q. What was the date of this conversation that 
you have just been narrating? A. About the first ^
of October in the year 1910.

Q. About the first—how near? A. I couldn’t
exactly say.

Q. Wasn’t it on the 29th day of September,
1910? A. It may have been.

Q. At that time you knew that, Mr. Sullivan,
Mr. Brisbane had transferred his rights in the 
contract, or Mr. Milnor had transferred his right 
in the contract to Mr. Brisbane? A. No state-
ment of that made to me. 3g

Q. No statement was made? A. No statement
was made.

Q. When you secured extensions of the time tor 
the performance of the contract, didn t you know 
that Mr. Brisbane was the holder of the contract?
A. I had knowledge to infer that.  ̂  ̂ _

Q. And the first extension, which is on Exhibit 
0 - 1  and which I show to you, signed in the 
name of Arthur Brisbane, isn’t it? A. It is signed 
Arthur Brisbane by S. C. Cowart, attorney.



142

James A. Sullivan—Cross.

Q. And that is your proper signature above it? 
A. It is.
, Q- What is the date of that. A. This was some 

time the 24th day of August.
Q. 1910? A. 1910.
Q. And you accepted the extension of the time 

of the performance on that date in the name of 
10 Mr. Brisbane, didn’t you? A. Believing that Mr. 

Cowart was representing Mr. Brisbane.
Q. And believing that Mr. Brisbane was the 

owner of the contract, didn’t  you? A. Yes.
Q. And I show you now Exhibit C-2 in this 

cause, which is the paper dated the 29th day of 
September, 1910 \ was that the date, or was it 
not, of the conversation which you detailed in 
your direct examination? A. It was.

Q. And that is signed by you? A. Yes.
2 0  Q. And in Mr. Brisbane’s name by Robert M. 

Boyd, Jr.? A. Yes.
Q. Well, you say there was a definite refusal 

to pass the title at that time, accept the title? 
A. Yes.

Q. Why was it extended to the 15th of October 
then, if that is so? A. Mr. Boyd requested an 
extension, with the inference that I would be 
able to perfect the title according to the terms of 
my contract.

30 Q- Then the negotiation for the closing of this 
title and the acceptance of it by Mr. Brisbane 
were not ended on the 29th day of September, 
1910? A. Not by that extension.

Q. And that is the last communication that 
you had with reference to this title, was it? A. 
No, sir.

Q. What? A. No, sir.
Q. The last conversation, didn’t you testify in 

regard to it? A. Yes, conversation.
Q. And you were not present personally or in40
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an y o th e r  w a y  o n  th e  e x te n d e d  d a y , O cto b er  1 5 ?

A. N o , sir .
Q. W h a t  o c c u r r e d  b e tw e e n  th e  2 9 th  d a y  o t  

S ep tem b er  a n d  th e  1 5 th  d a y  o f  O c to b e r  w h ich  
o cca sio n ed  y o u r  fa i lu r e  to  a p p e a r  o n  t h e  1 5 th  
of O ctob er  in  a c c o r d a n c e  w ith  th e  e x te n d e d  a g r e e -
m en t?  A . W h y , M r. C o w a r t a n d  M r. P e t t y  c a lle d  
a t th e  office o f  B r in c k e r h o ff  & F ie ld e r , w h e r e  I  10 

w a s a  s tu d e n t  a t  th e  t im e , a n d  n a r r a te d  objec-

tio n s .
Q. W a s  th is  w ith in  y o u r  o w n  k n o w le d g e ?  W e r e

you  th e r e ?  A . I  w a s  p r e se n t.
Q. T h e n  y o u  d id  h a v e  so m e  su b se q u e n t  c o n v e r -

sa t io n ?  A . T h is  w a s  th e  f ir s t  o f  A u g u s t , 1 9 10 ,

I  am  s p e a k in g  o f  n o w .
Q. I  w a s  a s k in g  a b o u t  t h e  2 9 th  d a y  o f  S e p -

tem b er, 1 9 1 0 , a n d  1 5 th  d a y  o f  O cto b er , 1 9 1 0 , w h a t  
h a p p en ed  in  t h a t  in te r v a l w h ic h  c a u se d  y o u  to  2 0  
fa il  to  a p p e a r  o n  th e  1 5 th  d a y  o f O cto b er  a t  th e  
h ou r a n d  p la c e  n a m e d  t o  c lo s e  th is  t i t le ?  A .
W h y , m y  o w n  k n o w le d g e ;  M r. B o y d  to ld  m e  I  
co u ld  n o t  c o n v e y  a c c o r d in g  to  th e  te r m s  o f  m y  
c o n tr a c t, a n d  I  th o u g h t  i t  u s e le s s  to  g o  a n d  a tte n d  
to  so m e th in g  w h ic h  I  d id n ’t  h a v e , a t  th e  t im e  

a p p o in te d  a b o u t  th e  e x te n s io n .
Q. D id  y o u  a c q u ir e  a n y  fu r th e r  k n o w le d g e  o n  

th a t  su b je c t  b e tw e e n  th e  2 9 th  d a y  o f  S e p te m b e r  
an d  1 5 th  o f  O ctob er , 1 9 1 0 ?  A . I  in q u ir e d  t o  t h is  30 
e x te n t:  C o u ld  a  m a n  c o n v e y  a  fe e  s im p le  w h e n  

h e d id n ’t  h a v e  i t .
Q. Y o u  in q u ir e d  a b o u t th a t , d id  y o u ?  A . Y e s ;

I w a s  a  s tu d e n t  a t  th e  t im e  in  th e  N e w  Y o r k  L a w  

S ch oo l.
Q. Y o u  a sk e d  w h e th e r  y o u  c o u ld  c o n v e y  so m e -

th in g  y o u  d id n ’t  h a v e , d id  y o u ?  A . \ e s .
Q. A n d  y o u  w e r e  to ld  y o u  c o u ld  n o t?  A . Y es.
Q. I s n ’t  i t  a  f a c t  t h a t  in  th a t  in te r v ie w  y o u  h a d  

a h ig h e r  o ffe r  f o r  th is  p r o p e r ty ?  A . I  h a d  a n  40 

o ffer ; y e s .
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Q. F r o m  w h o m ?  A . I  d o n ’t  k n o w .

Q. D o  y o u  rem em b er  th a t  t h e  o ffer  cam e from  
th e  o w n e r s  o f  th e  J e r s e y  C ity  J o u r n a l?  A . A t  
th a t  in te r v a l;  n o , s ir .

Q. Y o u  d o n ’t  k n o w  w h e th e r  i t  d id  or  n o t?  A. 
N o , s ir , I  d o  n o t.

10  Q- y o u  h a d  a n  o ffe r  in  t h a t  in te r v a l, had  
y o u ?  A . Y es , s ir .

R e -Dir e c t  E x a m i n a t i o n  b y  Mr . P e r k i n s  :

Q. O n th e  1 5 th  o f  O ctob er , 1910 , th e  t im e  agreed  
fo r  p a s s in g  th e  t i t le ,  h a d  y o u  k n o w le d g e  o f  the  
c o n te n ts  o f  th e se  le t t e r s  w h ic h  I  h a v e  o ffered  in  
e v id e n c e , w h ic h  b ea r  d a te  p r e v io u s  to  O ctober 15? 
A . I  b e lie v e  I  h ad .

Q . H a d  a n y  su b se q u e n t  o ffer  fo r  th e  p rop erty  
20  in  q u e s t io n  a n y  in f lu e n c e  o n  y o u  in  th is  tra n sa c-

t io n  w ith  M r. B r isb a n e ?  A . N o , s ir .
Q . I  sh o w  y o u  ca rb o n  c o p y  o f  le t t e r  d a ted  J a n -

u a r y  16 , 1 9 1 1 , a d d r e sse d  S a m u e l C o w a r t;  do you  
k n o w n  b y  w h o m  th e  o r ig in a l o f  th a t  w a s  sign ed ?  
A . S ig n e d  b y  J a m e s  F . F ie ld e r .

Q. D o  y o u  k n o w  w h e th e r  o r  n o t  i t  w a s  m ailed  
t o  M r. C o w a r t  a b o u t  th e  t im e  o f  i t s  d a te?  A. 
I t  w a s .

M a rk ed  1 1  fo r  id e n tif ic a t io n .
30

Q. D id  y o u  k n o w  on  O cto b er  15, 1910 , w h eth er  
o r  n o t  M r. B r is b a n e  w o u ld  a c c e p t  th e  t i t le  th a t  
y o u  h a d ?  A . I  k n e w  h e  w o u ld  n o t.

Q . D id  h e , or  a n y  o n e  fo r  h im , a t  a n y  tim e  
o ffe r  to  a c c e p t  th e  t i t le  w h ic h  y o u  h a d ?  A . N o, 
s ir .

R e -Cr o ss E x a m i n a t i o n  b y  Mr . R ik e r  :

Q. M r. S u ll iv a n , d id  y o u  k n o w  th a t  Mr. B ris- 
40  b a n e  a n d  h is  s e c r e ta r y  a p p ea red  a t  th e  p la c e  ap-
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p o in te d ^ o n  th e  1 5 th  d a y  o f  O cto b er  p r e p a r e d  to  
c lo se  th e  t r a n s a c t io n  a n d  ta k e  th e  d eed ?  A . I  d id  

n ot.
Q. T h e n  h o w  d o  y o n  k n o w — y o u  s a y  th a t  M r. 

B r isb a n e  w a s  n o t  p r e p a r e d  t o  ta k e  th e  t i t l e -  
h ow  d o  y o n  k n o w  th a t?  A . I  k n o w  b e c a u se , h e  

to ld  m e th a t ,  M r. B o y d  to ld  m e—

Q. W e ll ,  n o . 10

T h e  Co u r t : Y o u asked for it.
M r . B i k e r : I  know I  did, and will be glad

to get it, too.

A . M r. B o y d  to ld  m e a t  h is  o ffice  w h e n  I  c a l le d  
u p o n  h im  t h a t  m y  t i t l e  w a s  in  su c h  a  c o n d it io n  
th a t  I  c o u ld  n o t  c o n v e y  a c c o r d in g  t o  th e  te r m s  
o f th e  c o n tr a c t  w h ic h  I  e n te r e d  in to .

Q. A n d  M r. B o y d  h a d  to ld  y o u  th a t , a n d  t h a t  
i s  y o u r  k n o w le d g e , i s  i t ?  A . T h a t  i s  th e  k n ow i- 20
ed ge  w h ic h  M r. B o y d  g a v e  m e.

Q. A n d  t h a t  i s  a l l  y o u r  k n o w le d g e ?  A . W e ll ,
I  s ta r te d , a s  I  sa y , w h ile  I  w a s  a  s tu d e n t  a t  th e

la w  sc h o o l to  fin d  o u t  i f  I  c o u ld .
Q. Y o u  s a y  y o u  k n e w  M r. B r isb a n e  w o u ld  n o t  

ta k e  th e  t i t l e ;  I  a sk  y o u  i f  t h a t  i s  a l l  th e  b a s is  
w h ich  y o u  s a y  i s  y o u r  k n o w le d g e  t h a t  h e  w o u ld n  t  

ta k e  it?  A . Y es-
Q. T h e  s ta te m e n t  m a d e  b y  M r. B o y d ?  A . M r.

B o y d . # 80
Q . W h ic h  y o u  h a v e  a lr e a d y  d e ta ile d  in  y o u r

te s t im o n y  in  t h is  c a se ?  A . Y e s .

F u r t h e r  Dir e c t  E x a m i n a t i o n  b y  M r . P e r k i n s .

Q. I n  th a t  a n sw e r  a re  y o u  h a v in g  in  m in d  th e  
c o r r e sp o n d e n c e  that, to o k  p la c e  in  t h e  c a se ?  A .

Yes.
Q. W e ll ,  a s id e  fr o m  c o n v e r sa t io n  w a s  a n y  f u r -

th e r  th in g  a c t in g  o n  y o u r  m in d  a s  t o  w h e th e r  or  
n o t M r. B r is b a n e  w o u ld  ta k e  t h is  t i t le ?  A . I  re- 40
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ceived various letters from Mr. Cowart with ref-
erence to this matter.

B y  t h e  C o u r t  :

Q. Those are the letters that have been shown 
you here this morning? A. Yes; and Mr. Cowart 
and myself had been making some kind of arrange- 
ment to perfect the title.J.U

Mr . B i k e r  : I cannot quite understand 
whether this is conclusion from the letters or 
whether it is subsequent inquiry; if it is 
conclusion from the letters I object and ask 
that it be struck out, because the letters 
speak for themselves.

T h e  Co u r t : I think he is merely saying 
that in addition to the conversations he had 
with Mr. Boyd here are these letters.

20 Mr . B i k e r : S o far as that goes they speak
for themselves.

J a m e s  F . G a n n o n , J r ., sworn.

Dir e c t  E x a m i n a t i o n  b y  Mr . P e r k i n s :

Q. What is your business? A. I am an attorney 
and counselor at law.

Q. Were you present in the office of Mr. Boyd 
3 0  in New York City on or about the 29th of Septem-

ber, 1910? A. I think that was the date, but I 
would like to refresh my memory from the con-
tract.

Q. I show you exhibit C-2 and ask if that re-
freshes your memory with reference to it? A. 
Yes, it does; it was on the 29th day of September.

Q. Were you present at the time this paper, 
Exhibit C-2, was signed? A. Yes.

Q. Who were present? A. Mr. Milnor, Mr. Sul-
livan, Mr. Cowart, I think Mr. Petty, and myself;40
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Mr. Cowart is the attorney, with offices at two 
hundred and something Broadway.

Q. Mr. Boyd? A. Mr. Boyd, that is the man 
I mean; I know his office is on Broadway right 
near Dey street there.

Q. (By  Mr . B i k e r ) Mr. Cowart? A. Mr. Cow-
art—Mr. Boyd.

Q. Do you know Mr. Cowart? A. I don’t think 1 0  

I do.
Q. Do you know Mr. Kobert M. Boyd, Jr.? A.

¥es, I would know him.
Q. Can’t you state to the court he was present 

there; who was it, was it Mr. Boyd or Mr. Cowart?
A. It was in Mr. Boyd’s office; it was Mr. Boyd.

Q. What conversation was there there with 
reference to the passing of this title?

Mr . B i k e r : The same objection as to this ^  
line of testimony from the other witnesses.

Th e  Co u r t : I will make the same ruling 
about it.

A. The conversation was to the effect
q  (By  t h e  Co u r t ) State what he said. A.

Mr. Boyd stated several objections that I do 
not exactly recollect, concerning the title, but they 
had to do with some Martin Act proceedings, 
and he said that he could not accept the title, that 
Mr. Sullivan could not convey what he had agreed 30 

to convey.
Q. What was said by Mr. Sullivan? A. Mr. 

Sullivan said that he was willing to convey all 
that he had, and that he had had the title exam-
ined, and that if he knew he had a bad title he 
would not have contracted to convey it.

Q. What, if anything, was said by Mr. Milnor?
A. Well, I can’t state that I know '¡Mr. Milnor 
and I were brokers in the transaction and we had 
conversations between ourselves in regard to com- 4 0  

mission.
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Cr o ss E x a m i n a t i o n  b y  Mr . Ri k e r :

i o

Q. Yon were broker, real estate broker, do you 
mean, in this transaction? A. I was real estate 
broker in this transaction.

Q. Representing whom? A. Mr. Sullivan.
Q. And yon knew Mr. Milnor was the broker 

representing the purchaser, Mr. Brisbane’ A I 
understood that.

Q. Did you communicate that fact to Mr. Sulli- 
van? A. No, I did not.

Q. Do you know whether he knew it? A He 
didn’t know it when the contract was signed by 
Mr. Milnor; I did not communicate it then be-
cause he had placed the property with me at a 
certain figure, and I thought if he thought Bris-
bane was buying it he possibly might want more 
money.

Q. You knew that Brisbane was buying it? 
A. X know thftt from Mp, Milnor.

Q. What? A. I knew that from Mr. Milnor.
Q. You say you did not communicate that to 

Mr. Sullivan? A. No.
Q. At any time? A. At no time previous to 

the execution of the original contract.
Q. That is the date fixed in the original con-

tract for its execution, do you mean that? A. No;
30 that it was executed.

Q. Oh, the actual execution of this contract, C-l, 
is that what you mean? A. Yes.

T h e  Co u r t : And not the day fixed for its 
performance.

Q. Not the day fixed for its performance? A. 
No, not the day fixed for its performance.

Q. TV ill you look at C-l and refresh your mem-
ory from it if you can, as to the date when it 
was executed? A. Apparently the 19th of July,

40 m o .
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Q. Does that correspond with your recollection?
A. Well, if I didn’t have that to refresh my 
memory I would not be able to state the exact 
date that the contract was executed.

Q. And how shortly after the execution of the 
contract did you advise Mr. Sullivan that Mr. 
Brisbane was the purchaser? A. I can’t  state
that. 1 0

Q. Well, approximately, give us any idea? A.
I haven’t any recollection.

Q. You did advise him, however? A. I don’t 
know whether I did, or whether Mr. Milnor did;
I am confused on that point, because I knew Mr. 
Brisbane was buying the property, and whether 
I said in so many words to Sullivan subsequent 
to the execution of the contract that he was buy-
ing it I don’t quite remember.

Q. i  think you have been shown Exhibit 0 2 ,  20 
which is the extension agreement. A. Yes.

Q. And fixed the date of your meeting at Mr. 
Boyd’s office by the date on that, did you not?
A. Yes, partly by that.

Q. Did you see that instrument executed, 0 2 ,  
at that time? A. Well, I can’t swear that I saw 
this exact instrument executed; I think I did.

Q. Did you have the time for the performance 
of the contract and the delivery of the deed so 
extended to the 15th of October? A. I know there so 
was an extension agreement executed.

40
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Ar t h u r  Br is ba n e , Recalled.

Dir e c t  Ex a min a t io n  by  Mr . Ri k e r :

Q. Do you know Mr. Robert M. Boyd Jr ’ A 
No. sir.

Q. Ever have any transactions with him in 
connection with this Sullivan contract? ¡A. Ex-

io  cept his investigating the title for the title insur-
ing company.

Q. Did you ever see him? A. Not to my knowl-
edge; no.

Q. And I think you testified that you employed 
Mr. Samuel O. Cowart, of Freehold, as your repre-
sentative to search this title? A. Why, Mr. Cow-
art I retain on an annual fee to look after my 
interests in New Jersey, and I just let him know 
of everything that happens in the State to look 

2 0  f fter in this case he was instructed to look 
into the title and see if it was good, and report 
to me.

Q. Any further instruction to him? A. No.
Q. Did you authorize him to refuse the title? 

A. No; on the contrary, I rejected his advice con-
stantly on that score.

Q. Did you authorize him as your agent to 
refuse to accept the deed? A. I did not; on the 
contrary, I instructed him to get me a deed and 
appoint a time for me to pay for it.

Cr o ss Ex a min a t io n  by  Mr . Pe r k i n s :

Q. Did Mr. Cowart report to you that the title 
of Mr. Sullivan was defective? A. He reported to 
me that there were defects, yes.

Q. Do you remember when you received that 
report? A. I couldn’t give dates; from time to 
time he said he was looking into the title; I don’t 
think he ever said the title was positively defec- 

4 0  five, but he told me there were defects, difficulties.
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Q. Do yon know for whom the title company 
was searching the property? A. The title com-
pany was searching, I believe, at his request.

Q. (By  t h e  Co u r t ) For what? A. The title 
company was searching with the idea of insuring 
the title; they insured other titles for me.

Q. Which title company was it? A. I believe 
it is called the Montclair Trust Company, is my 10  
impression.

Q. They were searching the title for the purpose 
of insuring you? A. To see whether they would 
put on an insurance policy, yes.

Q. And do you know who represented the title 
company in the searching of the title? A. I be-
lieve Boyd, I believe they were his client.

Q. You say you instructed Mr. Cowart to take 
a deed, notwithstanding the defects? A. I did 
not instruct Mr. Cowart to take a deed; I sent 20 
my secretary to take a deed, and gave him the 
cash to pay for it.

Q. I am not speaking of the hour at Mr. Boyd’s 
office on October 15, 1910; I am speaking about 
the instructions to Cowart? A. The instructions 
to Mr. Cowart were to investigate and report to 
me as quick as possible, because he has no authc 
ity in declining, as my agent, he could not accept 
and could not decline.

Q. At the time you filed this bill you knew Mr. 30 
Sullivan did not have the fee simple of the prop-
erty, did you not? A. No, I didn’t know the de-
tails ; I understood the title was defective in some 
way, but made up my mind to take what he had;
I assumed he was not selling what he did not 
possess, and I sent the money to take it when the 
day came.

Q. So when your agent went to Mr. Boyd’s 
office on the 15th of October, 1910, with the money 
and bond and mortgage you expected to get a full 4 0
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io

20

30

40

covenant warranty deed from Mr. Sullivan? A T 
expected Mr. Sullivan to fulfill the contract and 
give me what he could give, of course

Q. Under his contract? A. Under'his contract 
yes, sell me that property.

Q. 'Were you familiar with the various bills of 
complaint you filed in this cause? A. No sir* I 
instructed my attorneys to bring suit to compel 
fulfillment of this contract, and to take for me 
at that price whatever title Mr. Sullivan had* 
those were my instructions.

Q. iSo you are not familiar with the various bills 
of complaint you filed? A. No, sir; my attorneys 
attended to that. J

Q. They had authority to file such bills? A. 
hey had authority to exercise their legal knowl-

edge to get me my real estate in return for mv 
money. J

Q. Your real estate holdings are very large in 
New Jersey, aren’t they? A. Somewhat extensive

Q. And you do not follow the details of the 
title m any of these cases? A. At the last moment 
I do, and I use my judgment as to what I want 
to buy and what I don’t.

Q. Did you give your secretary instructions as 
to what he should do if Mr. Sullivan should at-
tempt to deliver a deed which did not convey the 
fee of this property? A. My instructions to my 
secretary were to deliver this money and bond and 
mortgage to Mr. Sullivan in return for a deed 
he would give me. My secretary knows nothing 
about real estate or deeds and could not examine 
them.

Q. This title was closed at Mr. Boyd’s office, 
was it not? A. Yes, sir.

Q. Who was present there representing you in 
a legal capacity? A. There was no one represent-
ing me in a legal capacity; the time had come to 
close the title, and I sent money to pay for it.
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Q. Wasn’t  anybody there to examine the deed 
that Mr. Sullivan might offer, so far as its exe-
cution was concerned? A. No; I had no lawyer 
there; I was to receive the deed that day, and sent 
money to pay for it.

Q. You were relying on the Trust 'Company?
A. No; I was relying on Mr. Sullivan to fulfill his 
contract, and knowing if he gave me a deed that 1 0  

was of no value I had my recourse at law for 
obtaining money under false pretences.

Q,. Through Mr. Cowart you did employ the 
title company to make search of this title? A. 
When I buy real estate I usually—

T h e  C o u r t : Answer the question.

A. No, I did not.
Q, It wasn’t your intention to take title with-

out any search or examination? A. It was my 20 
intention to have the Montclair Trust Company 
issue a policy guaranteeing the title.

Q. And that was the kind of title that you were 
going to pay your money and give your bond and 
mortgage for? A. Not necessarily; I had givwn 
no such instructions; I determined to take Mr. 
Sullivan’s title in return for my money, because I 
had convinced myself he would give me good title, 
and he had reasons for giving it, inasmuch as he 
had signed this contract. _ 30

Q. \So when you sent your secretary there it 
was with the full expectation you on your part 
would perform your agreement and Mr. Sullivan 
on his part would perform his agreement? A. To 
tell the truth, I had no very definite idea what 
Mr. Sullivan would do, but I was there with the 
money.

Q. But it was with the expectation on your part 
that he would fulfilll his part? A. Yes, I assumed 
that he would, naturally. 4 0

Adjourned to June 16, 1913.
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D e cem b er , 17, 1913.

10

B e t  w e e n  

Ar t h u r  B r is b a n e ,

Complainant,

and

J feoNA J. Su l l i v a n , et al,

Defendants.

C o n tin u a t io n  o f  e x a m in a t io n , p u r s u a n t  to  ad-
jo u r n m e n t, o n  D e c e m b e r  17 , 1 9 13 , a t  C hancery  
C h a m b ers, N e w a r k , N e w  J e r s e y , in  th e  p resen ce  of 
th e  c o u r t  a n d  c o u n se l a s  b efore .

L e tte r s  m a rk ed  D - l  to  D - l l  fo r  id e n tifica tio n  
2 0  o ffered  in  e v id e n c e  a n d  m a rk ed  E x h ib it s  D-13, 

D -14 , D -15 , D -16 , D -17 , D -18 , D -19 , D -20 , D-21, 
D -22 , D -2 3  a n d  D -24 .

Sa m u e l  C. Co w a r t , Sworn.

D ir e c t  E x a m i n a t i o n  b y  Mr . P e r k i n s :

Q. Y o u  a r e  a n  a t to r n e y  a n d  c o u n se lo r  a t  law  
o f th e  S u p r e m e  C o u rt o f  th is  S ta te ?  A . Y es.

Q. A n d  y o u  w e r e  e n g a g e d  b y  M r. B r isb a n e  to  
e x a m in e  th e  t i t l e  o f  J a m e s  A . S u ll iv a n  to  p rop erty  
o n  W ilk e s  s tr e e t , J e r s e y  C ity ?  A . Y es. I  w as  
n o t  e n g a g e d  to  e x a m in e  th e  t i t l e ;  I  w a s  en gaged  
to  h a v e  i t  p a s se d  u p o n , a n d  I  h a d  th e  M on tc la ir  
T r u s t  C o m p a n y  t o  m a k e  a  se a r c h  fo r  th e  purp ose  
o f  is s u in g  a  p o lic y  o n  th e  p r o p e r ty .

Q . Y o u  r e c e iv e d  a  r e p o r t fro m  th e  T r u st C om -
p a n y , d id  y o u  n o t?  A . Y e s , s ir .

Q. S t a t in g  c e r ta in  o b je c t io n s  t o  th e  t it le ?  A. 
Y es. I  h a v e  th a t  r e p o r t  here.

Q. W i l l  y o u  p le a s e  p r o d u c e  th a t  rep o rt?  A . 
Y es.
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q . T h is  p a p e r  w h ic h  you h a v e  p r o d u c e d  is  th e  
rep ort o f  th e  M o n tc la ir  T r u s t  C o m p a n y  o n  th e  t i t le  
of S u ll iv a n  t o  th e  lo t  o n  W ilk e s  s tr e e t  in v o lv e d  in  
th is  s u it ,  i s  t h a t  r ig h t?  A . Y e s , s ir .

Q. D id  y o u  r e p o r t  t h e  c o n d it io n  o f  t h a t  t i t l e  

to  M r. B r isb a n e ?

Mr . Bi k e r : T h e  o b je c t io n  th a t  o c c u r s  to  
m e is  w h e th e r  or  n o t  w e  a r e  n o t  g e t t in g  w ith in  
th e  r e a lm  o f r e la t io n s  o f  c l ie n t  a n d  a tto r n e y .

T h e  Co u r t  : N o t  y e t .
Q u e s t io n  w ith d r a w n .

Q. (Q u e s t io n  r e a d .)

Th e  Co u r t  : W h a t  d o  y o u  sa y  to  th a t?

A . I  r e p o r te d  in  g e n e r a l te r m s  t h a t  th e  t i t le  
w a s so  d e fe c t iv e , a s  I  r e c o lle c t  i t ,  t h a t  i t  c o u ld  
n o t b e  im m e d ia te ly  c lo se d . I  h a v e  fo r g o t te n  n o w  g o  
th e  e x a c t  r e p o r t, b u t  i t  w a s  a  g e n e r a l r e p o r t.

Q. (B y  t h e  Co u r t ) D id  n o t  g o  in to  th e  d e ta ils ?

A . I  d id  n o t  g o  in t o  th e  d e ta ils .
Q. Y o u  d id  g o  in to  th e  d e ta i ls  w ith  M r. S u l l i -

van, d id  y o u , o r  w ith  G o v e r n o r  F ie ld e r ?

Mr . B i k e r : Yes o r  no.

A . I  w e n t  in t o  th e  d e ta i ls  w ith  M r. S u ll iv a n ,  
an d  a ls o  w ith  M r. B o v d , w h o  r e p r e se n te d  th e  
M o n tc la ir  T r u s t  C o m p a n y , M r. B o b e r t  M. B o y d . 3Q

Q. D id n ’t  y o u  g iv e  toflr. S u ll iv a n  a  c o p y  o f  
th a t  r e p o r t  o f  th e  M o n tc la ir  T r u s t  C o m p a n y ?
A . I  d o n ’t  k n o w  w h e th e r  I  g a v e  h im  a  f u l l  c o p y ;
I  fu r n is h e d  h im  w ith  th e  m a in  d a ta  t h a t  w a s  
in v o lv e d  in  t h a t  r e p o r t, a s  I  r e c o lle c t .

Q. (B y  t h e  Co u r t ) F u r n is h e d  to  M r. B o y d ?

A . T o  M r. S u ll iv a n , I  th in k .
Q. (B y  t h e  Co u r t ) O h, to  M r. S u ll iv a n ?  A .

I  th in k  I  d id .
Q. W ith  th e  v ie w  o f h is  c le a r in g  u p  th e  t i t le ?  4Q 

A . I  su p p o se  th a t  w a s  t h e  p u r p o se , y e s , s ir . M r.
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B o y d  h a d  fu r n is h e d  m e w ith  th is  rep o r t, an d  then  
M r. S u ll iv a n  m a d e  in q u ir y , m a d e  fu r th e r  inquiry  
a s  to  w h a t  o u r  o b je c t io n s  w ere , a n d  th e n  I  th ink  
I  g a v e  h im  a  m e m o r a n d u m  o f  th e s e  ob jection s  
o f  so m e  o f  th e  o b je c tio n s .

Q. I  sh o w  y o u  a  p a p e r  w h ic h  is  m ark ed  11 for  
id e n t if ic a t io n  a n d  E x h ib it  D -2 4 ; w i l l  y o u  p lease  

1 0  s e e  i f  th a t  i s  n o t th e  l i s t  o f  o b je c t io n s  w h ich  you  
g a v e  to  M r. S u ll iv a n ?  A . T h a t  seem s t o  be a  lis t  
th a t  w a s  p rep a r ed  in  m y  office, y e s , s ir , w hich  
s e t  fo r th  th e  o b je c t io n s  t o  th e  S u l l iv a n  t it le .

Th e  Co u r t : I suppose the paper shows 
itse lf; it is an exhibit in the cause.

A . I  am  q u ite  su r e  t h a t  th a t  w a s  p rep ared  in  
m y  office.

Q. D id  th e  M o n tc la ir  T r u s t  C o m p a n y  ev er  g ive  
20  y o u  a c e r t if ic a te  o n  th is  t i t le ?

Mr . B i k e r : One moment. I don’t think 
that is material.

Th e  Co u r t : W h a t  d iffe r e n c e  d oes i t  m ake, 
M r. P e r k in s , w h e th e r  th e y  d id  o r  d id  n o t?

Mr . P e r k i n s : It is partially cumulative, on 
the theory that they knew of the title, of the 
character, before they filed their bill for 
specific performance.

Th e  Co u r t : M r. B r isb a n e  k n ew  th e  char-
a c te r  o f  th e  d e fe c ts ?

Mr . P e r k i n s : Yes.
Th e  Co u r t : F o r  t h a t  p u r p o se , i f  th a t  is  

o n e  o f  th e  p o in ts  in  th e  c a se , w h y  is  n o t th e  
e v id e n c e  a d m is s ib le , M r. B ik e r ?

Mr . B i k e r  : A s  a  p a r t  o f  th e  ch a in  o f  p roof  
th a t  M r. B r is b a n e  k n e w  i t ?

Th e  Co u r t : Y es . I f  th a t  i s  a n  is su e  in  
th e  c a u se , w h e th e r  M r. B r isb a n e  k n ew  i t  or  
n o t , k n e w  o f  th e  d e fe c ts  in  th e  t it le , i f  th a t  
i s  o n e  o f  th e  is s u e s  in  th e  ca u se , w h y  is n ’t

4 0
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t h is  e v id e n c e  p ro p e r ?  I  c a n n o t  sa y  w h e th e r  
i t  i s  o n e  o f  t h e  is s u e s  in  th e  c a s e  o r  n o t  b e -
c a u se  I  h a v e n ’t  th o u g h t  o f  t h is  s in c e  la s t  
M a y , a n d  I  d o n ’t  rem em b er  m u ch  a b o u t th e  
i s s u e s ;  b u t  i f  t h a t  i s  o n e  o f th e  is s u e s  t h a t  I  
h a v e  g o t  t o  d e c id e  w h y  i s n ’t  th e  q u e s t io n  

m a te r ia l  a n d  r e le v a n t?
M e . Hi k e r : I t  d o es  n o t  seem  t o  m e  t h a t  a  10  

c o m m u n ic a tio n  to  M r. C o w a r t, w ith  r e fu s a l  
to  g iv e  c e r t if ic a te , i s  e v id e n t ia l  k n o w le d g e  o n  
th e  p a r t  o f  M r. B r isb a n e . T h ere  i s n ’t  a n y  
q u e s t io n  b u t  w h a t  th e  d e fe c ts  w e r e  th ere .

T h e  Co u r t : T h e q u e s t io n  i s  w h e th e r  th e  
M o n tc la ir  T r u s t  C o m p a n y  g a v e  a  c e r tif ic a te .
I  su p p o se  th a t  m e a n s  c le a n  b i l l  o f  h e a lth .

M r . P e r k in s : Y e s .
T h e  Co u r t : T o  M r. C o w a rt. I  th in k  I  w i l l  

a d m it  it . 2 0

A . T h e y  d id  n o t  g iv e  m e  a n y  c e r t if ic a te , a n d  I  
w o u ld  l ik e  t o  e x p la in , V ic e  C h a n c e llo r , th is  
fu r th e r , t h a t  w h e n  I  in fo r m e d  M r. B r is b a n e  
t h a t  th e r e  w e r e  d e fe c ts  in  th e  t i t l e  I  d id  n o t  g iv e  
h im  th e  p a r t ic u la r s  t h a t  a re  m e n tio n e d  in  t h is  
r e p o r t o f  th e  t r u s t  c o m p a n y ;  I  g a v e  h im  n o  p a r -
t ic u la r s , I  s im p ly  s a id  th e r e  w e r e  d e fe c ts  th a t  

p r e v e n te d  m y  c lo s in g .
Q. (By  t h e  Co u r t ) W h e n  y o u  sa y  t h a t  th e  

M o n tc la ir  T r u s t  C o m p a n y  d id  n o t  g iv e  y o u  a  
c e r t if ic a te  w h a t  d o  y o u  h a v e  in  m in d  a s  th e  m e a n -
in g  o f th e  w o r d  c e r t if ic a te ?  A . W h y , a  p o lic y  o f  

in su r a n c e .
Q. (By  t h e  Co u r t ) T h a t  i s  g u a r a n te e in g  th e  

t i t le ?  A . G u a r a n te e in g  th e  t i t le .
Q. Y o u  c o m m u n ic a te d  w ith  th e  M o n tc la ir  T r u s t  

C o m p a n y  r e q u e s t in g  th e m  to  sea r c h  th e  t i t l e  a n d  
in s u r e  i t ,  d id  y o u  n o t?  A . I  c o m m u n ic a te d  w ith  
M r. B o y d , w h o  w a s  th e  a t to r n e y  fo r  th e  M o n tc la ir

40
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T r u s t  C o m p a n y , a n d  th r o u g h  w h o m  I  h ad  a ll  m y  
n e g o t ia t io n s .

Q. A n d  r e q u e ste d  h im  t o  sea rch  th e  t it le ?  A. 
F o r  th e  p u r p o se  o f  i s s u in g  a  t i t l e  p o lic y .

Q. D o  y o u  k n o w  a b o u t th e  d a te  o f  th e  final 
r e je c t io n  o f  th e  t i t l e  b y  th e  M o n tc la ir  T r u st  Com -
p a n y ?  A . T h e y  n e v e r  f in a lly  r e je c te d  th e  t i t le ;  

1 0  th e y  s im p ly  s ta te d  o n  a c c o u n t  o f  th e se  d e fe c ts  th a t  
th e y  d id  n o t  i s s u e  th e  p o lic y , a n d  th e  m a tte r  w as  
l e f t  in  t h a t  sh a p e , th a t  w e  w a n te d  a  c lea n  t it le , 
a n d  w a n te d  M r. S u ll iv a n  to  c le a n  u p  th e  t it le  
s o  t h a t  h e  c o u ld  g iv e  u s  a  g o o d  d eed  fo r  th e  
p r o p e r ty .

Q. Y o u  m e a n  th e  k in d  o f  d eed  th a t  w a s ca lled  
fo r  in  th e  c o n tr a c t?  A . Y e s , s ir .

Q. M r. C o w a rt, y o u  a r e  th e  g e n tle m a n  w h o  exe-
c u te d  o n e  o f  th e  c o n t in u a n c e s  en d o rsed  on  th e  

20  c o n tr a c t , w e r e  y o u  n o t?  A . Y es .
Q. A n d  w h a t  w a s  th e  o b je c t  o f  c o n t in u in g  th e  

t im e  o f  c lo s in g ?  A . F o r  th e  p u r p o se  o f  g iv in g  
M r. S u ll iv a n  an  o p p o r tu n ity  t o  c le a r  th e  t i t le  and  
m a k e  t h e  c o n v e y a n c e , c o n t in u in g  to  O ctob er first.

Q. W h o  w e r e  p r e se n t  a t  th e  t im e  y o u  sign ed  
th e  c o n t in u a n c e  w h ic h  I  sh o w e d  y o u  en d orsed  on  
th e  o r ig in a l c o n tr a c t?  A . M y im p r e ss io n  is  th a t  
a  la w y e r  b y  th e  n a m e  o f  J a m e s  F . G a n n o n  w as  
p r e se n t , a lth o u g h  I  am  n o t  su r e ;  M r. S u lliv a n  

3 b g a v e  m e  h is  ca rd , I  th in k , a t  th a t  t im e , or  e lse  
M r. G a n n o n  g a v e  m e h is  c a r d  a t  th a t  tim e, and  
I  h a v e  h is  c a r d  here.

Q. W h a t  d id  y o u  s ta te  to  M r. G a n n o n  about 
th e  t i t le ?

Mr . Ri k e r : I object.
Th e  Co u r t : W h o  i s  M r. G a n n o n ?
Mr . P e r k i n s : H e  w a s  th e  a g e n t  o f  Mr. 

S u ll iv a n  fo r  t h e  s a le  o f  th e  p r o p e r ty ;  h e  w as  
a  w itn e s s  in  t h is  ca u se .

4 0
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Th e  Co u r t : Ho w  fa r  d id  h is  a u th o r ity  e x -
te n d , d o e s  t h a t  a p p e a r ?  I f  h is  a u th o r ity  
e x te n d e d  t o  th e  c lo s in g  o f  th e  t i t l e  a n d  f in a l  
p a y m e n t  o f  th e  m o n ey , so  th a t  h e  m a y  b e  s a id  
to  h a v e  b e e n  a  G e n e r a l A g e n t  o f  t h e  w h o le  
t r a n s a c t io n  fr o m  b e g in n in g  t o  e n d , th e n  p e r -
h a p s  y o u  m ig h t  in tr o d u c e  th a t ;  b u t  i f  M r. 
G a n n o n  h a s  a  l im ite d  a g e n c y  y o u  c a n n o t  g o  10  
b e y o n d  th e  sc o p e  o f  th a t  l im ita t io n . I  d o n ’t  
rem em b er  w h a t  M r. G a n n o n  sa id  a b o u t  h im -

s e lf .
M r . P e r k i n s  : I don’t think it was a general 

agency, your honor.
T h e  Co u r t : T h e n  I  th in k  y o u r  q u e s t io n  

w o u ld  n o t  b e  a d m iss ib le .

q  Y o u  w e r e  n o t  w i l l in g  to  a c c e p t  th e  t i t l e  t h a t  
S u ll iv a n  h a d  a t  th e  t im e  y o u  s ig n e d  th is  e x te n - ^  
s io n ?  A . I  in s is t e d  o n  h is  k e e p in g  h is  a g r e e m e n t  
o f g iv in g  t o  M r. B r is b a n e  a  w a r r a n ty  d eed  u n d e r  
th e  te r m s  o f  h is  a g r e e m e n t, a n d  fr e e  o f  a l l  e n -
cu m b r a n c e s , e x c e p t  w h a te v e r  e n c u m b r a n c e  w a s  

p r o v id e d  fo r  in  th e  a g r e e m e n t.

MR. P e r k i n s : I  o ffer  th e  r e p o r t  m a d e  to  
M r. C o w a r t b y  th e  M o n tc la ir  T r u s t  C o m p a n y , 
s e t t in g  fo r th  th e  d e fe c ts  o f  t i t l e  t o  S u ll iv a n  

o f  th e  p r e m ise s  in  q u e s t io n .
M ark ed  E x h ib it  D -25 . 30

Ex a m i n e d  b y  M r . B i k e r  as his own witness.

Q. M r. C o w a rt, d id  y o u , on  b e h a lf  o f  M r. B r is -
b a n e , ev e r  a b a n d o n  th e  c o n tr a c t  b e tw e e n  M r. 

S u ll iv a n  a n d  M r. B r isb a n e ?

M r . P e r k i n s : I  o b je c t  to  th a t . T h a t  i s  
p u r e ly  a  c o n c lu s io n  o n  th e  p a r t  o f  th e  w i t -

n e ss .
Th e  Co u r t : I t  i s  c r o ss  e x a m in a tio n . 40
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Me . P e r k i n s  : H e  i s  a s k in g  fo r  th e  w itn e ss ’ 
c o n c lu s io n  a s  to  w h e th e r  h e  e v e r  abandoned  
th is  c o n tr a c t ;  t h a t  i s  s o m e th in g  th a t  occurs  
in  th e  w it n e s s ’s  m in d . W h a te v e r  th is  w itn ess  
d id  o r  s a id  i s  e v id e n c e , th e y  a re  fa c ts .

Th e  Co u r t : T h is  i s  p r o p e r  c r o ss  exam in a-
t io n . I f  th e  w itn e s s  d o n ’t  a n sw e r  a s  you  
th in k  h e  o u g h t  to  y o u  c a n  s tr a ig h te n  i t  out 
a fte r w a r d s .

A . I  n e v er  d id .

Q . I n  so  c o m p o r tin g  y o u r s e lf  w ith  re feren ce  to  
t h is  c o n tr a c t  w e r e  y o u  o r  w e r e  y o u  n o t  fo llo w in g  
th e  in s tr u c t io n s  g iv e n  to  y o u  b y  M r. B risb an e?  
A . Y es . M r B r is b a n e  k e p t  in s is t in g  th a t  he  
w a n te d  th a t  p r o p e r ty , a n d  h e  w a n te d  th e  agree-
m e n t  fu lf i l le d , a n d  I  th e r e fo r e  k e p t  in s is t in g  th a t

20  t l le  t i t l e  s llo u ld  b e c lo se d  a n d  th e  s a le  sh o u ld  be 
c lo se d .

Q. H o w  lo n g  d id  th a t  in s is tm e n t  c o n tin u e ?  A. 
W e ll, I  k e p t  r e c e iv in g  le t t e r s  fro m  M r. B r isb a n e  
a s  la te  a s  F e b r u a r y , I  th in k , 1911.

Cr o s s  E x a m i n a t i o n  b y  Mr . P e r k i n s :

Q. Y o u  w a n te d  th e  t i t l e  c lo se d  on  th e  b a sis  of 
th e  c o n tr a c t , d id  y o u  n o t?  A . I  in s is t e d  th a t  he  
sh o u ld  k eep  h is  a g r e e m e n t.

3 0  Q- T h a t  th e  t i t le  th a t  M r. S u ll iv a n  w a s to  
d e liv e r  w a s  to  b e  a  t i t l e  t h a t  w a s  m ark etab le , 
fr e e  fr o m  a l l  e n c u m b r a n c e s , e x c e p t  th o se  m en-
t io n e d  in  th e  c o n tr a c t?

Th e  Co u r t  : I think the witness has already
s a id  th a t , h a s n ’t  h e?

A . I  d id  in s i s t  th a t  h e  sh o u ld  k eep  h is  agree-
m en t.

C o m p la in a n t’s  c o u n se l o ffe r s  in  ev id en ce  
c e r t if ie d  c o p y  o f  a  d e e d  m a d e  b y  W illia m  T.40
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E xhibit C-l,

K a ste n h u b e r  a n d  w ife  t o  J a m e s  B i l l in g t o n ,  

d a te d  A p r il  1 3 , 1910 .
M a rk ed  E x h ib it  C -6.
•C o m p la in a n t’s  c o u n se l a ls o  o ffers  in  e v i-

d e n c e  a  d e e d  o f  c o n v e y a n c e  fr o m  J a m e s  B i l -
l in g t o n  a n d  w ife  t o  E l la  J . S u ll iv a n , b e a r in g  

d a te  J u n e  2 9 , 1910 .
M ark ed  E x h ib it  C-7. 1 0
C o m p la in a n t’s  c o u n s e l  o ffers  in  e v id e n c e  

c e r t if ie d  c o p y  o f  th e  w i l l  o f  J a m e s  H . N . 
W ilk s , b e a r in g  d a te  J u n e  2 8 , 1889 .

M a r k e d  E x h ib it  C-8.

“ E x h ib it  C - l .”

Ar t i c l e s  o f  Ag r e e m e n t , m a d e  th e  1 9 th  d a y  
o f J u ly  in  th e  y e a r  o f  o u r  L o r d  O n e T h o u sa n d  

N in e  H u n d r e d  a n d  T en . 2D
B e t w e e n  J a m e s  A . Su l l i v a n , o f  th e  C ity  o f  

J e r s e y  C ity , in  th e  C o u n ty  o f  H u d s o n  a n d  th e  
S ta te  o f  N e w  J e r s e y , p a r ty  o f  th e  F ir s t  P a r t :
A n d  B e n n e t t  Mil n o r  o f  th e  B o r o u g h  o f  M a n -
h a tta n , in  th e  C o u n ty  o f  N e w  Y o r k , a n d  S t a t e  o f  
N e w  Y o r k , p a r ty  o f  th e  S e c o n d  P a r t  :

W i t n e s s e t h , T h a t  th e  s a id  p a r ty  o f  th e  f ir s t  
p a rt, fo r  a n d  in  c o n s id e r a t io n  o f  th e  su m  o f  
F o u r  T h o u sa n d  E ig h t  H u n d r e d  (4 ,8 0 0 .0 0 )  H o l-
la r s  to  b e  p a id  a n d  s a t is f ie d  a s  h e r e in a f te r  m en - 30  
t io n e d , a n d  a ls o  in  c o n s id e r a t io n  o f  th e  c o v e n a n ts  
a n d  a g r e e m e n ts  h e r e in a f te r  m e n tio n e d , m a d e  a n d  
e n te r e d  in to  b y  th e  s a id  p a r ty  o f  th e  se c o n d  p a r t ,  
d o th  a g r e e  to  a n d  w it h  th e  s a id  p a r ty  o f  th e  se c o n d  
p a r t, t h a t  h e  th e  s a id  p a r ty  o f  th e  f ir s t  p a r t  w i l l ,  
w e ll  a n d  s u ff ic ie n t ly  c o n v e y  t o  th e  s a id  p a r ty  o f  
th e  se c o n d  p a r t , h is  h e ir s  a n d  a s s ig n s , b y  d e e d  o f  
f u l l  c o v e n a n t  a n d  w a r r a n ty  fr e e  fr o m  a l l  e n c u m -
b ra n ce  e x c e p t  a  m o r tg a g e  o f  T w o  T h o u sa n d  
($ 2 ,0 0 0 .0 0 )  D o l la r s  h e ld  b y  J e n n ie  T u r n e r , a n d  40
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d u e  J u ly  2 , 1 9 1 1 , o n  or b e fo r e  th e  F ir s t  d a y  of 
S e p te m b e r  n e x t  e n s u in g  th e  d a te  h ereo f, a l l  th at  
lo t ,  t r a c t , o r  p a r c e l, o f  la n d  a n d  p r e m ise s , here-
in a f te r  p a r t ic u la r ly  d e sc r ib e d , s i tu a te , ly in g  and. 
b e in g  in  th e  C ity  o f  J e r s e y  C ity , in  th e  C ounty  
o f  H u d s o n  a n d  S t a t e  o f  N e w  J e r se y .

K n o w n  a s  L o t  “F ” in  C ity  B lo c k  1865  on  
1 0  F o w le r ’s  O ffic ia l A s s e s s m e n t  M ap  o f  J e r se y  C ity, 

a ls o  k n o w n  a s  N o . 11  W ilk s  S tr e e t , J e r se y  C ity, 
N e w  J e r s e y , b e in g  in  d im e n s io n  tw e n ty -fo u r  feet  
s ix  in c h e s  f r o n t  a n d  re a r  b y  O n e H u n d r e d  and  
n in e  fe e t  in  d e p th  o n  o n e  s id e  a n d  O ne H u n d red  
a n d  se v e n  fe e t  in  d e p th  o n  th e  o th e r  sid e.

B e in g  a l l  o f  th e  p r e m ise s  c o n v e y e d  to  gran tor  
b y  J a m e s  B i l l in g t o n  in  th e  m o n th  o f  J u n e , 1910.

I t  i s  m u tu a l ly  u n d e r s to o d  a n d  a g reed  b y  and  
2 0  b e tw e e n  th e  p a r t ie s  h e r e to  t h a t  th e  seco n d  m ort-

g a g e  h e r e in a f te r  m e n tio n e d , s h a ll  c o n ta in  a  c lau se  
s u b o r d in a t in g  i t  to  a n y  n e w  m o r tg a g e  w h ich  m ay  
b e  p la c e d  o n  t h e  p r o p e r ty  d u r in g  th e  cu rren cy  
o f  s a id  se c o n d  m o r tg a g e  a f te r  th e  p r e se n t first 
m o r tg a g e  i s  d is c h a r g e d  p r o v id in g , h o w ev er , th a t  
s a id  n e w  m o r tg a g e  s h a l l  n o t  e x c e e d  th e  su m  of 
T w o  T h o u sa n d  ($ 2 ,0 0 0 )  D o lla r s .

A n d  th e  s a id  B e n n e t t  M iln o r  fo r  h is  heirs, 
e x e c u to r s  a n d  a d m in is tr a to r s , d o th  coven an t, 

30  P ro m ŝe  a n d  a g r e e  to  a n d  w ith  th e  sa id  p a r ty  of  
th e  f ir s t  p a r t , h is  h e ir s , e x e c u to r s  a n d  ad-
m in is tr a to r s  a n d  a s s ig n s , th a t  h e  th e  sa id  p a rty  
o f  th e  se c o n d  p a r t , w i l l  p a y  a n d  s a t i s f y  or cau se  
t o  be p a id  a n d  sa t is f ie d , u n to  th e  sa id  p a r ty  o f  
th e  f ir s t  p a r t  th e  s a id  su m  o f  F o u r  T h ou san d  
E ig h t  H u n d r e d  ($ 4 ,8 0 0 .0 0 )  D o lla r s , a s  fo r  th e  
p u r c h a se  m o n e y  o f  th e  fo r e g o in g  d escr ib ed  lan d  
a n d  p r e m ise s , in  th e  f o l lo w in g  m a n n er , th a t  is  
to  s a y :

40 $ 2 0 0 .0 0  O n r e c e ip t  o f  th is  c o n tr a c t , r e c e ip t o f
w h ic h  i s  h e r e b y  a c k n o w le d g e d .

*
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2 ,0 0 0 .0 0  B y taking the property subject t o  a 
mortgage for like amount now on said premises 
as aforementioned.

8 0 0 .0 0  B y  th e  p a r ty  o f  th e  se c o n d  p a r t  d e liv e r -
in g  t o  th e  p a r ty  o f  th e  f ir s t  p a r t  a  p u r c h a se  
m o n e y  se c o n d  m o r tg a g e  fo r  l ik e  a m o u n t  t o  h e  
se c u r e d  b y  h is  b o n d , w h ic h  m o r tg a g e  is  t o  r u n  
fo r  th e  te r m  o f  tw o  y e a r s  a n d  h e a r  in te r e s t  a t  
th e  r a te  o f  s ix  ( 6 % )  p e r  c e n t , p a y a b le  s e m i-
a n n u a lly , p r iv ile g e , h o w e v e r , t o  th e  p a r ty  o f  th e  
se c o n d  p a r t  t o  p a y  a l l  or  a n y  p a r t  o f  th e  s a id  
m o r tg a g e  a t  a n y  t im e  b e fo r e  d a te  o f  m a tu r ity ,  
p r o v id in g  h e  g iv e s  th e  p a r ty  o f  th e  f ir s t  p a r t  a  
th r e e  d a y s ’ n o t ic e  o f h is  in te n t io n  s o  to  do.

1 .8 0 0 .0 0  B a la n c e  in  c a s h  o n  p a s s in g  o f  t i t l e  

a n d  d e liv e r y  o f  d eed .

4 .8 0 0 .0 0  T o ta l .  20
A n d  i t  i s  f u r t h e r  Ag r e e d , by th e  p a r t ie s  to

th e se  p r e s e n ts , t h a t  th e  s a id  p a r ty  o f  th e  se c o n d  
p a r t, h is  h e ir s  a n d  a s s ig n s ,  m a y  e n te r  in to  a n d  
u p o n  th e  s a id  la n d  a n d  p r e m ise s  o n  or  b e fo r e  th e  
F ir s t  d a y  o f  S e p te m b e r  n e x t  e n s u in g  th e  d a te  
h e r e o f a n d  fr o m  th e n c e  ta k e  th e  r e n ts , is s u e s  a n d  

p ro fits  to  h is  a n d  th e ir  u se .
A n d  i t  i s  f u r t h e r  Ag r e e d , b y  th e  p a r t ie s , h e r e -

to , t h a t  th e  s a id  D e e d  o f  F u l l  c o v e n a n t  a n d  
w a r r a n ty  s h a l l  b e  d e liv e r e d  a n d  r e c e iv e d  a t  th e  30 
office o f  R o b e r t M . B o y d , J r .,  2 0 3  B r o a d w a y , N . Y .

B e tw e e n  th e  h o u r s  o f  11  in  th e  fo r e  n o o n  a n d  
tw o  o ’c lo c k  in  th e  a f te r n o o n  o n  th e  s a id  F ir s t  
d a y  o f  S e p te m b e r  n e x t  e n s u in g  th e  d a te  th e r e o f .

T h is  p r o p e r ty  b e in g  so ld  s u b je c t  to  th e  m o n th ly  

r ig h ts  o f  th e  t e n a n ts  in  p o ss e s s io n .

I n  W i t n e s s  W h e r e o f , the said parties have 
hereunto interchangeably set their hands and seals 
the day and year first above mentioneu.
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S ig n e d , S e a le d  a n d  D e liv e r e d  1 
in  th e  p r e se n c e  o f  v

J a m e s  A. Su l l i v a n  (l . s .)
B e n n e t t  Mi l n o r  ( l . s .)

St a t e  o f  N e w  Je r s e y , )
Co u n t y  o f  H u d s o n  ( 

t o  j
B e  i t  Be m e m b e r e d , T h a t  o n  th is  tw e n ty -fo u r th  

d a y  o f  A u g u s t , in  th e  y e a r  o f  o u r  L ord  One 
T h o u sa n d  N in e  H u n d r e d  a n d  te n  b e fo re  m e, the  
su b sc r ib e r , a n  a t to r n e y  a t  L a w  N e w  J ersey  
S u p r e m e  C o u rt, p e r s o n a lly  a p p e a r e d  J a m e s  A. 
S u ll iv a n , w h oA a m  s a t is f ie d  i s  th e  G r a n to r  m en-, 
t io n e d  in  th e  w it h in  in s tr u m e n t  to  w h o m  I  first 
m a d e  k n o w n  th e  c o n te n ts  th e r e o f , a n d  th ereu p on  
h e a c k n o w le d g e d  h e  s ig n e d , s e a le d  a n d  d elivered  

20 th e  sa m e  a s  h is  v o lu n ta r y  a c t  a n d  d eed , fo r  th e  
u s e s  a n d  p u r p o se s  th e r e in  e x p r e s s e d :

J a m e s  F. Ga n n o n , J r .,
A t to r n e y  a t  L a w  N e w  J e r s e y  S u p r e m e  Court^

I n  c o n s id e r a t io n  o f  th e  su m  o f  tw o  h u n d red  
d o lla r s  ($ 2 0 0 .)  r e c e ip t  w h e r e o f  i s  h e r e b y  a ck n ow -
le d g e d , I  h e r e b y  s e t  o v er  a n d  a s s ig n  a l l  o f  m y  
r ig h t , t i t l e  a n d  in te r e s t ,  o f, in  a n d  to  th e  w ith in  
c o n tr a c t  f o r  A r th u r  B r isb a n e . (be/wvXttr 

}0 I t  i s  h e r e b y  m u t u a l ly  a g r e e d  t h a t  th e  t im e  for  
c lo s in g  th e  s a le  u n d e r  th e  w it h in  a g r eem en t be 
a n d  th e  sa m e  is  h e r e b y  e x te n d e d  u n t i l  S a tu rd ay , 
O cto b er  1, 1 9 1 0 , a t  th e  sa m e  h o u r  a n d  p la ce . W it-
n e s s  o u r  h a n d s  a n d  s e a ls  t h is  2 4 th  d a y  o f  A u g u st, 
A . D . 1 9 1 0 .

J a m e s  A. Su l l i v a n  (l . s .)
Ar t h u r  B r i s b a n e  (l . s .)

B y  S. C. Co w a r t , At t y .

40
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St a t e  o f  N e w  Je r s e y  ) ^
H u d s o n  Co u n t y  $

B e  i t  r e m em b ered  t b a t  o n  t h is  2 4 th  d a y  o f  
A u g u s t  A . D . 1 9 1 0 , b e fo r e  m e  th e  su b sc r ib e r , 
p e r s o n a lly  a p p e a r e d  J a m e s  A . S u ll iv a n , w h o  I  
am  s a t is f ie d  i s  o n e  o f  th e  g r a n to r s  in  t h e  a b o v e  
a g r e e m e n t e x te n d in g  t im e  to r  c lo s in g  s a le  u n d e r  J 0  
th is  a g r e e m e n t, a n d  I  h a v in g  f ir s t  m a d e  k n o w n  
to  h im  th e  c o n te n ts  th e r e o f  h e  th e r e u p o n  a c k n o w -
le d g e d  t h a t  h e  s ig n e d , s e a le d  a n d  d e liv e r e d  a b o v e  
e x te n s io n  a s  h is  v o lu n ta r y  a c t  a n d  d e e d  fo r  th e

u se s  a n d  p u r p o se s  th e r e in  e x p r e sse d .
J a m e s  F . Ga n n o n ,

A tto r n e y  a t  L a w , N e w  J e r s e y  S u p r e m e  C o u rt.

“ E x h ib it  C -2.”

I t  i s  H e r e b y  Mu t u a l l y  Ag r e e d  t h a t  th e  t im e  *0 

fo r  th e  c lo s in g  o f  s a le  u n d e r  th e  w it h in  a g r e e m e n t  
b e a n d  th e  sa m e  i s  h e r e b y  e x te n d e d  u n t i l  S a tu r -
d a y , O cto b er  1 5 th , 1 9 1 0 , a t  th e  sa m e  h o u r  a n d

W i t n e s s  our hands and seals this 29th day 
of September, 1 9 1 0 .

J a m e s  A . Su l l i v a n  (l . s . )
Ar t h u r  B r i s b a n e  ( l . s .)
B y  Ro be r t  M . B o y d , J r .

40
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^ °- Ne w  Yo r k , October 14, 1 9 1 0 .

AMERICAN EXCHANGE NATIONAL BANK 

Pay to the order of Bennett Milnor $1800.

1D E i " i l t e e ' 1  tandred .......................... 00/100 Dollars
Ar t h u r  B r is b a n e .

(Ce r t i f ie d )
Endorsed 

B e n n e t t  Mi l n o r .

E x h ib it  C-4.

BOND.

K n o w  a l l  m e n  b y  t h e s e  pr e s e n t s , That I 
Arthur Brisbane, am held and firmly bound unto 

2 0  James A. Sullivan in the sum of Sixteen hundred 
($1600.) Dollars lawful money of the United 
States of America to be paid to the said James 
A. Sullivan, his executors, administrators or 
assigns. To which payment well and truly to 
be made, I bind, myself, my heirs, executors and 
administrators firmly by these presents. Sealed 
with my seal and dated the 14th day of October, 
One Thousand Nine Hundred and Ten.

The Condition of the above Obligation is such, 
30 That if the above bounden Arthur Brisbane, 

his heirs, executors, or administrators, shall well 
and truly pay, or cause to be paid unto the above 
named James A. Sullivan, his executors, ad-
ministrators or assigns, the just and full sum 
of Eight hundred dollars ($800.) the day
of October which will be in the year One Thous-
and Nine Hundred and twelve and the interest 
thereon, to be computed from

4 0
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at the rate of (6 %) per cent, per annum, and 
to be paid semi-annually on the days of
April and October in each year while said 
principal sum remains unpaid and in arrear 
without any fraud or other delay, then the above 
obligation to be void, otherwise to remain in full 
force and virtue. l 0

It shall not be necessary to make the obligor 
defendant in foreclosure of the mortgage ac-
companying this bond, unless then owner of the 
mortgaged premises; and in case of a deficiency on 
such foreclosure the obligee shall have the right 
to sue hereon in any jurisdiction and in such 
suit the laws thereof shall control this contract 
both as to binding force and manner and time 
of enforcement.

A n d  i t  i s  h e r e b y  e x pr e s s l y  a g r e e d , that should ^  
any default be made in the payment of the said 
interest or of any part thereof, on any day where-
on the same is payable, as above expressed or 
should any tax, assessment, water rent, or other 
municipal or governmental rate, charge, imposition 
or lien be hereafter imposed or acquired upon the 
premises described in the mortgage accompany-
ing this bond, and become due and payable, and 
should the said interest remain unpaid and in 
arrears for the space of thirty days, or said tax, 30 
assessment, water rent, or other municipal or 
governmental rate, charge, imposition or lien, 
or any or either of them remain unpaid and in 
arrear for the space of four months then and 
from thence forth, that is, to say, after the lapse 
or expiration of either of said periods as the 
case may be, the aforesaid principal sum of 
Eight hundred ($800.) Dollars with all arrear-
ages of interest thereon, shall at the option of 
the said James A. Sullivan or his legal representa- 40
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tives, become and be due and payable immediately 
thereafter, although the period first above limited 
for the payment thereof may not then have ex-
pired, anything hereinbefore contained to the 
contrary thereof in anywise notwithstanding.

Ar t h u r  B r is b a n e  (l . s .) 
Signed, Sealed and Delivered ) 

in the presence of, J 
E m i l  J. St e i n h e u s e r .

E x h ib it  C-5.

Th i s  I n d e n t u r e , made the 14th day of October 
m the year of our Lord One Thousand Nine Hum 
dred and Ten. Between Arthur Brisbane, un-
married, of the Borough of Manhattan, in the 
County of New York and State of New York of 

20 Fimt Part; and James A. Sullivan of the 
J f  Jersey City in the County of Hudson 

and State of New Jersey, of the Second Part: 
WITNESSETH: That the said party of the first 

part, for and in consideration of the sum of Eight 
hundred ($800) Dollars money of the United 
States of America, to him in hand well and truly 
paid by the said party of the second part, at or 
before the sealing and delivery of these presents, 
the receipt whereof is hereby acknowledged, and 

3 0  the said party of the first part, therewith fully 
satisfied, contented and paid, has given, granted, 
bargained, sold, aliened, enfeoffed, conveyed and 
confirmed, and by these presents does give, grant, 
bargain, sell, alien, enfeoff, convey and confirm to 
the said party of the second part, and to his heirs 
and assigns forever, all that certain tract or 
parcel of land and premises, hereinafter partic-
ularly described, situate, lying and being in the 
City of Jersey City, in the County of Hudson 

40 anJ State of New Jersey, known as Lot “F” in
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City Block 1865 on Fowler’s Official Assessment 
Map of Jersey City, also known as No. 11 Wilks 
Street, Jersey City, New Jersey, being in dimen-
sion twenty-four feet six inches front and rear 
by one hundred and nine feet in depth on one side 
and one hundred and seven feet in depth on the 
other side.

Being all of the premises conveyed to the party l ® 
of the second part herein by James Billington in 
the month of June, 1910.

The above described premises being subject, 
however, to a mortgage made by William P. Kas- 
tenhuiber and wife, to Jennie J. Turner, dated 
July 2, 1908, and recorded July 14, 1908, in Book 
647 of Mortgages for Hudson County, pages 43- 
4 5 , to secure $2 ,0 0 0  with interest at six per cent, 
for three years.

20Being the same premises conveyed to the party 
of the first part by the party of the second part 
by deed of even date herewith, this mortgage 'be-
ing given to secure a part of the purchase money 
forming the consideration for said conveyance.
The party of the first part herein shall have the 
privilege of repaying this mortgage at any time 
before the date of maturity, provided he shall 
give the party of the second part a three days’
notice of his intention so to do. _30

It is mutually understood and agreed by and 
between the parties hereto that this mortgage 
shall be subject and subordinate to any new mort-
gage which may hereafter be placed on the said 
property during the currency of this mortgage, 
after the said first mortgage is discharged of 
record; provided, however, that the amount of 
said new mortgage shall not exceed the sum of 
Two thousand ($2,000) Dollars.

Together with all and singular the profits, 4 0
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privileges and advantages, with the appurtenances 
to the same belonging, or in anywise appertain-
ing, Also, all the estate, right, title, interest 
property, claim and demand whatsoever of the 
said party of the first part, of, in and to the same, 
and of, in and to every part and parcel thereof: 
To have and to hold, all and singular the above 

10  described tract or lot of land and premises, with 
the appurtenances, unto the said party of the 
second part, his heirs and assigns, to the onlv 
proper use, benefit, and behoof of the said party 
of the second part, his heirs and assigns forever, 
Provided always, and it is agreed by and between 
the parties to these presents, that if the said party 
of the first part, his heirs, executors, or adminis-
trators, do and shall well and truly pay or cause 
to he paid, to the said party of the second part, 

20 or to his certain attorney or attorneys, heirs, ex-
ecutors, administrators or assigns, the sum of 
Eight hundred ($800) Dollars in two years from 
the date hereof, with lawful interest for the same, 
at the rate of six per centum per annum, payable 
semi-annually, according to the condition of a cer-
tain bond bearing even date herewith; in the 
penal sum of Sixteen hundred ($1,600) Dollars 
without any deduction or defalcation for taxes, 
assessments, or any other imposition whatsoever;

3 0  then and from thenceforth, these presents and 
said obligation, and everything, herein and therein 
contained shall cease and be void; anything herein 
and therein contained, to the contrary in anywise 
notwithstanding.

And the said party of the first part, for himself, 
his heirs, executors and administrators, does 
covenant and grant to and with the said party of 
the second part, his heirs, and assigns, that the 
said party of the first part his heirs and assigns,

4 0  shall not nor will claim or demand or be entitled



171

E x h ib it C-5.

to receive any credit or credits on the interest 
payable hereon or on the moneys to secure pay-
ment of which this mortgage is made, for so much 
of the taxes assessed against said lands as is 
equal to the tax rate applied to the amount due 
on this mortgage or any part thereof; and that 
the said party of the second part, his heirs and 
assigns, shall and may, from time to time, and lO 
at all times after default shall be made in the 
performance of the proviso or condition herein 
contained, peaceably and quietly enter into, have, 
hold, use, occupy, possess and enjoy all and 
singular the above granted and bargained premis-
es, with the appurtenances, without the let, suit, 
trouble, hindrance or denial of the said party of 
the first part, his heirs or assigns, or of any other 
person or persons whatsoever.

And it is also agreed by and between the par- 20 
ties to these presents, that the said party of the 
first part shall and will keep the buildings erected 
and to be erected upon the lands above convey-
ed, insured against loss or damage by fire, in some 
safe and responsible Insurance Company or Com-
panies, to an amount not less than 
Dollars, and assign the policy and certificate 
thereof to the said party of the second part as 
collateral security for the payment of the princi-
pal and interest aforesaid; and in default thereof, 8® 
it shall be lawful for the said party of the second 
part, to effect such insurance, and the premium 
and premiums paid for effecting the same shall 
be a lien on the said mortgaged premises, added 
to the amount of the said bond or obligation, and 
secured by these presents, and payable on de-
mand with legal interest.

In  W i t n e s s  W h e r e o f , the said party of the
first part has hereunto set his hand and seal the

r  40day and year first above written.
Ar t h u r  B r i s b a n e , (L. S.)
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Signed, Sealed and Delivered^ 
in the presence of j

E m i l  J. St e i n h e u s e r .

St a t e  o f  N e w  Yo r k , )
Co u n t y  o f  N e w  Yo r k .]

10 No. 640.
I, Wi l l i a m  F. Sc h n e i d e r , Clerk of the County 

of bi ew York, and also Clerk of the Supreme 
Court for said County, the same being a Court 
of Record, do hereby certify, that Josephine Oakes 
whose name is subscribed to the certificate of the 
proof or acknowledgment of the annexed instru-
ment, and thereon written, was, at the time of 
taking such proof and acknowledgment a Notary 
Public in and for said County, duly commissioned 

20 and sworn, and authorized by the laws of said 
State to take acknowledgments and proofs of 
deeds or conveyances for land, tenements or 
hereditaments in said State of New York. And 
further, that I am well acquainted with the hand-
writing of such Notary Public, and verily believe 
that the signature to said certificate of proof or 
acknowledgment is genuine.

I n  t e s t i m o n y  w h e r e o f , I have hereunto set my 
hand and affixed the seal of the said Court and 

30 County, the 15th day of October, 1910.
Wm. F. Sc h n e i d e r , 

Clerk.

St a t e  o f  N e w  Yo r k , )
Co u n t y  o f  N e w  Yo r k . j ss' :

B e  i t  r e m e m b e r e d , That on this 14th day of 
October, in the year of our Lord One Thousand 
Nine Hundred Ten, before me, a Notary Public 
in and for the County of New York, personally 

40 appeared Arthur Brisbane, unmarried, who, I am
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satisfied is the grantor mentioned in the within 
Indenture, and to whom I first made known the 
contents thereof, and thereupon he acknowledged 
that he signed, sealed and delivered the same as 
his voluntary act and deed, for the uses and pur-
poses therein expressed.

J o s e ph i n e  Oa k e s ,
Notary Public No. 1, 1 0

N. Y. County, Reg. No. 1015.
(Seal).

E x h ib it  C-6.

Wi l l i a m  P. Ka s t e n h u b e r , et ux.,
To

J a m e s  B i l l i n g t o n .
Deed Dated, April 13th, 1910.
This Indenture, made the thirteenth day of so  

April in the year One thousand nine hundred and 
ten.

Between William P. Kastenhuber and Dora 
Kastenhuber his wife, of Warren County in the 
State of New Jersey parties' of the first part; 
and James Billington of Jersey City, Hudson 
County, State of New Jersey, party of the second 
part.

W i t n e s s e t h  : That the said party of the first 
part for and in consideration of the sum of One 30 
Dollar and other lawful money of the United 
States of America to them in hand paid by the 
said party of the second part at or before the en-
sealing and delivery of these presents, the receipt 
whereof is hereby acknowledged and the said 
party of the second part his heirs, executors and 
administrators forever released and discharged 
from the same by these presents have granted, 
bargained, sold, aliened, remised, released, convey-
ed and confirmed and by these presents do grant, 4 0  

bargain, sell, alien, remise, release, convey and
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confirm unto the said party of the second part 
and to his heirs and assigns forever.

All that tract or parcel of land, situated, lying 
and being in the City of Jersey City, County of 
Hudson and State of New Jersey, which is known 
as the whole of lot letter “F” in Block numbered 
1865 on Fowler’s Official Assessment Map of 
Jersey City, N. J. 1894 «also as know and laid 
out as lot lettered ‘F’ in Block numbered 1865 
on the Official Map of Jersey City made by G. M. 
Hopkins Co. Civil Engineers 1908.”

Subject to a mortgage made by William P. 
Kastenhuber to Jennie J. Turner for the sum of 
Two thousand dollars dated July second, One 
thousand Nine hundred and Eight and recorded 
in the Office of the Register of Hudson County in 
Book 647 of Mortgages page 43 etc; being the 
same premises conveyed to William P. Kasten-
huber by J . Rudolph Diefenbach by deed dated 
June 29th, 1908, and recorded in the office of the 
Register of Hudson County in Book 1009 of 
Deeds page 406 etc.

Together with all and singular the tenements, 
hereditaments and appurtenances thereunto be-
longing or in anywise appertaining and the re-
version and reversions, remainder and remainders, 
rents, issues and profits thereof.

And also, all the estate, right, title, interest, 
dower right of dower, property, possession, claim 
and demand whatsoever as well in law as in 
equity of the said party of the first part of, in or 
to the above described premises and every part 
and parcel thereof with the appurtenances.

To have and to hold all and singular the above 
mentioned and described premises together with 
the appurtenances unto the said party of the 
second part his heirs and assigns to his and their 
own proper use, benefit and behoof forever.



1 7 5

E x h ib it C-6.

And the said William P. Kastenhuber and Dora 
Kastenhuber for themselves, their heirs, execu-
tors and administrators do covenant and agree 
to and with the said party of the second part his 
heirs and assigns that the said William P. Kas-
tenhuber and Dora Kastenhuber are at the time 
of the sealing and delivery of these presents law-
fully seized in their own right of a good absolute 
and indefeasible estate of inheritance in fee simple 
of and in all and singular the above granted, bar-
gained and described premises with the appurten-
ances and have good right, full power and lawful 
authority to grant, bargain, sell and convey the 
same in manner and form aforesaid.

And that the said party of the second part his 
heirs and assigns shall and may at all times here-
after peaceably and quietly have hold, use, occupy, 
possess and enjoy the above granted premises and 
every part and parcel thereof with the appurten-
ances without any let, suit, trouble, molestation, 
evistion or disturbance of the said party of the 
first part their heirs or assigns or of any other 
person or persons lawfully claiming or to claim 
the same. And that the same now are free, clear, 
discharged and unencumbered of and from all 
former and other grants, titles, charges, estates, 
judgments, taxes, assessments and encumbrances 
of what nature or kind soever.

And also, that the said party of the first part 
and their heirs and all and every other person or 
persons whomsoever lawfully or equitably deriving 
any estate, right, title or interest of, in or to the 
hereinbefore granted premises by, from, under or 
in trust for them shall and will at any time or 
times hereafter upon the reasonable request and 
at the proper costs and charges in the law of 
the said party of the second part his heirs an.  ̂
assigns make, do and execute or cause or procure

10

20

30

40
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to be made, done or executed all and every such 
further and other lawful and reasonable acts, 
conveyances' and assurance in the law for the bet-
ter and more effectually vesting and confirming 
the premises hereby intended to be granted in and 
to the said party of the second part his heirs and 
assigns forever as by the said party of the second 

1 0  part his heirs or assigns or their counsel learned 
in the law shall be reasonably devised, advised 
or required.

And the said William P. Kastenhuber and Dora 
Kastenhuber their assigns, their heirs the above 
described and hereby granted and released prem-
ises and every part and parcel thereof with the 
appurtenances unto the said party of the second 
part heirs and assigns against the said party of 
the first part and their heirs and against all and 

2 0  every person and persons whomsoever lawfully 
claiming or to claim the same shall and will war-
rant and by these presents forever defend.

I n  w i t n e s s  w h e r e o f , the said party of the first 
part have hereunto set their hands and seals the 
day and year first above written.

W m . P. Ka s t e n h u b e r , (Seal).
D o r a  E. K a s t e n h u b e r , (Seal).

Signed, Sealed and Delivered) 
in the presence of j

W i l l i a m  M. Gi b b s .

St a t e  o f  N e w  J e r s e y ,^
W a r r e n  Co u n t y . Ĉ s* *

Be it remembered, that on this 13th day of\ 
April in the year One thousand Nine hundred and 
Ten, before me William M. Gibbs a Commission-
er of Deeds personally appeared William P. Kas-
tenhuber and Dora his wife, who, I am satisfied

40
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are the grantors in the within Indenture named 
and I haying first made known to them the con-
tents thereof, they did each acknowledge that they 
signed, sealed and delivered the same as their 
voluntary act and deed for the uses and purposes 
therein expressed.

And the said Dora Kastenhuber 'being by me 
privately examined separate and apart from her 10 
said hus'band did further acknowledge that she 
signed, sealed and delivered the same as her vol-
untary act and deed, freely, and without any fear, 
threats or compulsion of or from her said hus-
band.

W i l l i a m  M. Gi b b s .
Com. of Deeds of Warren Co., N. J.

Received in the office and recorded April 14th, 
1910, at 3:40 P. M. No. 2733.

St a t e  o f  N e w  J e r s e y .)x V e«ci •
Co u n t y  o f  H u d s o n . ’

I, J o h n  J. Mc Ma h o n , Register of the County 
of Hudson, do hereby certify that the foregoing 
is a true and correct copy of a certain deed as the 
same is on Record in my office in Book 1059 of 
Deeds on page 359 &c.

In  t e s t i m o n y  w h e r e o f , I have hereunto set 30 

my hand and seal this 27th day of April A. D. 
1912.

J o h n  J. Mc Ma h o n ,
Register.

By Ch a r l e s  M. A u s t i n , 
Deputy Register.

(Seal).
Endorsement on back of instrument.

40
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E x h i b i t  0-6. -
JUS.

Re g is t e r 's  Of f i c e ,
Hudson Cbunty, N. J.

Certified Copy of 
Deed

Wi l l i a m  P. Ka s t e n h a u b e r , et ux 
™ to

J a m e s  B i l l i n g t o n .
Fees—$

E x h ib it  C-7.

J a m e s  Bi l l i n g t o n , et ux. 
to

E l l a  J. S u l l i v a n .
Deed dated, June 29, 1910.

2 0  T TlliS indenture> made the twenty-ninth day of 
June, in the year One thousand Nine hundred and 
Ten, between Janies Billington and Rose Anne 

llkngton, his wife, of Jersey City, Hudson 
Oounty, State of New Jersey, parties of the first 
part; and Ella J. Sullivan, of the same place, 
party of the second part.

WITNESSETH: That the said party of the first 
part, for and in consideration of the sum of One 
Dollar and other lawful money of the United 

30 Stat6s of America, to them in hand paid by the 
sard party of the second part, at or before the en-
sealing and delivery of these presents, the re-
ceipt whereof is hereby acknowledged, and the 
said party of the second part, her heirs, executors* 
and administrators forever released and dis-
charged from the same by these presents havq 
granted, bargained, sold, aliened, remised, re-
leased, conveyed and confirmed, and by these pres-
ents do grant, bargain, sell, alien, remise, release, 

40 convey and confirm unto the said party of the 
second part, and to her heirs and assigns forever.
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All that tract or parcel of land situated, lying 
and being in the City of Jersey City, County of 
Hudson and State of New Jersey, which is known 
as the whole of “Lot lettered F” in Block number-
ed 1865, on the Official Map of Jersey City, made 
by G. M. Hopkins Co., Civil Engineers 1908.

Subject to a mortgage now held by Jennie J. 
Turner for the sum of Two thousand Dollars, 10 
dated July second, One thousand Nine hundred 
and Eight, and recorded in the Office of the Reg-
ister of Hudson County, in Book 647 of Mort-
gages, page 43 etc.

Being the same premises conveyed to James 
Billington by William P. Kastenhuber and Dora 
Kastenhuber, his wife, by deed dated April 13th, 
1910, and recorded in the office of the Register 
of Hudson County, in Book 1059 of Deeds for 
said County, page 359.

Also known as the Whole of Lot lettered F, in 
Block numbered 1865, on Fowler’s Official Assess-
ment Map of Jersey City, N. J., 1894.

Together with all and singular the tenements, 
hereditaments and appurtenances thereunto be-
longing, or in anywise appertaining and the re-
version and reversions, remainder and remainders, 
rents, issues and profits thereof.

And also, all the estate, right, title, interest, 
dower right of dower, property, possession, claim 30 
and demand whatsoever as well in law as in 
equity, of the said party of the first part, of, in or 
to the above described premises and every part 
and parcel thereof, with the appurtenances.

To Have and To Hold all and singular the 
above mentioned and described premises, together 
with the appurtenances, unto the said party of 
the second part, her heirs and assigns, to her and 
their own proper use, benefit and behoof forever.

40
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And the said James Billington and Bose Anne 
Billington, for themselves, and their heirs, execu-
tors and administrators, do covenant, grant and 
agree, to and with the said party of the second 
part, her heirs and assigns, that the said James 
Billington and Bose Billington are, at the time 
of the sealing and delivery of these presents, law- 

lO  fully seized in their own right of a good, absolute 
and indefeasible estate of inheritance in fee simple 
of, and in all and singular the above granted, bar-
gained and described premises, with the appurten-
ances, and have good right, full power and law-
ful authority to grant, bargan, sell and convey the 
same in manner and form aforesaid.

And that the said party of the second part, her 
heirs and assigns, shall and may at all times 
hereafter peaceably and quietly have, hold use 

*0 occupy, possess and enjoy the above granted 
premises, and every part and parcel thereof, with 
the appurtenances, without any let, suit, trouble 
molestation, eviction or disturbance of the said 
party of the first part, their heirs or assigns, or 
of any other person or persons lawfully claiming 
or to claim the same.

And that the same now are free, clear, dis-
charged and unincumbered of and from all form-
er and other grantees, titles, charges, estates, judg- 

30 ments, taxes, assessments and encumbrances of 
what nature or kind soever.

And also, that the said party of the first part, 
and their heirs, and all and every other person or 
Pinsons whomsoever lawfully or equitable deriv-
ing any estate, right, title, or interest, of, in or 
to the hereinbefore granted premises, by, from 
under or in trust for them, shall and will at any 
time or times hereafter, upon the reasonable re-
quest, and at the proper costs and charges in the

4 0
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law, of the said, party of the second part, her 
heirs and assigns; make, do, and execute, or 
cause or procure to be made, done or executed, all 
and every such further and other lawful and rea-
sonable acts, conveyances and assurances in the 
law for the better and more effectually vesting 
and confirming the premises hereby intended to be 
granted, in and to the said party of the second 1 0  

part, her heirs and assigns forever, as by the said 
party of the second part, her heirs and assigns, 
or their counsel learned in the law, shall be rea-
sonably devised, advised or required.

And the said James Billington and Rose Anne 
Billington their assigns, their heirs, the above 
described and hereby granted and released prem-
ises, and every part and parcel thereof, with the 
appurtenances, unto the said party of the second 
part, her heirs and assigns, against the said party 
of the first part, and their heirs, and against all 
and every person and persons, whomsoever, law-
fully claiming or to claim the same, shall and 
will warrant and by these presents forever de-
fend.

In  w i t n e s s  w h e r e o f , the said party of the 
first part have hereunto set their hands and seals 
the day and year first above written.

J a m e s  Bil l in g t o n , (No seal).
Ro se  An n e  B il l in g t o n , (N o  sea l).

Signed, Sealed and Delivered)O 7 I
in the presence of )

Wil l ia m  D. Ke l l y .

St a t e  o f  Ne w  J e r s e y , ) .....
H u d s o n  Co u n t y . )

Be it remembered, that on this Twenty-ninth 
day of June, in the year One thousand Nine hum, 40
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dred and Ten, before me, the subscriber an At-
torney-at-law of the Supreme Court of the State 
of New Jersey, personally appeared James Bil-
lington and Bose Anne Billington, his wife, who 
I am satisfied, are the grantors in the within 
Indenture named, and I having first made known 
to them the contents thereof, they did each ac-
knowledge that they signed, sealed and delivered 
the same as their voluntary act and deed for the 
uses and purposes therein expressed. And the 
said Rose Anne Billington, being by me privately 
examined separate and apart from her said hus-
band, did further acknowledge that she signed, 
sealed and delivered the same as her voluntary 
act and deed, freely, and without any fear, threats 
or compulsion of or from her said husband.

W i l l i a m  D. Ke l l y .
Attorney-at-Law of the Supreme Court of the 

State of New Jersey.
Received in office and recorded June 30, 1910, 

at 9 :57 A. M. No. 4999.

St a t e  o e  N e w  J e r s e y ,̂
H u d s o n  Co u n t y . *

I, J o h n  J. Mc Ma h o n , Register of the County of 
Hudson, do hereby certify that the foregoing is 
a true and correct copy of a certain Deed as the 
same is on Record in my office in Book 1078 of 
Deeds on page 91 &c.

I n  t e s t i m o n y  w h e r e o f , I have hereunto set 
my hand and seal this Second Day of December, 
A. D., 1913.

J o h n  J. Mc Ma h o n , 
Register.

By Ch a r l e s  M. A u s t i n , 
Deputy Register.

(Seal).
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Endorsed 
Register’s Office,

Hudson County, N. J.
Certified Copy of 

Deed
J a me s  Bil l in g t o n , et ux., 

to
El l a  J. Su l l iv a n . 10

“ E x h ib it C-8.”

I n  Th e  Na m e  o f  God, Am e n :

I, Th o ma s  H. N. Wil k s , of Jersey City, New 
Jersey, being weak in body but of sound and dis-
posing mind, memory and understanding, for 
which I thank God, do make publish and declare 
my last will and testament in manner following 
that is to say: 20

I do give and bequeath to my adopted daughter 
Dora Elcina Raspiller, now known by the name 
of Dora Elcina Wilks all my personal estate in-
cluding the insurance upon my life or beneficial 
interest in the Masonic Mutual Life Insurance 
Association of Hudson County, New Jersey, and 
in the American Legion of Honor of which I am 
a third degree member of Hudson Council No.
521. To have and to hold to her own use forever; 
and I direct that she do pay thereout all my just 30 
debts & funeral expenses and the mortgage of 
One thousand dollars outstanding against my 
homestead No. 11 Wilks Street, in Jersey City, 
aforesaid.

Secondly: I do give and advise to said Dora 
Elcina Raspiller, now known as Dora Elcina 
Wilks all my real estate including said homestead 
and any other real estate of or to which I shall 
die seized, possessed or in any wise entitled to 
have and to hold the same to her for and during 40 

the term of her natural life and at her death I do 
give and sttBose the same to the heirs of her body, 
bora in lawful wedlock.
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If She shall leave no lawful issue living at the 
time of her death then I give and devise the said 
real estate to my brother Aquila Wilks if he he 
then living and if not then living, then I give 
and devise the same to those persons who would 
be his heirs at law if he had died intestate at the 
time of the death of said Dora.

Lastly: I hereby appoint the said Dora Elcina 
Raspiller now known as Dora Elcina Wilks sole 
executrix of this my last will and testament here-
by revoking all former wills.

I n  w i t n e s s  w h e r e o f ,  I have hereunto set my 
hand and seal at Jersey City, aforesaid this 
twenty-eighth day of June, A. D. Eighteen hun-
dred and Eighty Nine.

T. H . N . W i l k s , (L. S .)
The foregoing instrument was on this 28th day 

of June, A. D., 1889, at Jersey City, N. J., signed, 
sealed, published and declared as and for his last 
will and testament by Thomas H. N. Wilks, the 
testator therein named in the presence of the 
subscribers two witnesses both present at the same 
time and we do now at his request and in his 
presence and in presence—subscribe our names 
hereto as such witnesses.

B e n j . L. H a l l i c k .
A q u i l a  W i l k s .

The making of the signature “T. H. N. Wilks” 
to the within writing purporting to be the last 
will and testament of Thomas H. N. Wilks was 
°n this day of July, A. D., 1889, in
Jersey City, N. J., acknowledged by the said 
Thomas H. N. Wilks and such writing was by 
him declared to be his last will and testament in 
the presence of the subscribers two witnesses both 
present at the same time and we do now at his 
request and in his presence and in the presence of 
each other subscribe our names hereto as such 
witnesses.
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HUDSON COUNTY SURROGATE’S OFFICE.

S t a t e  o f  N e w  J e r s e y , f̂ OOi •
H u d s o n  C o u n t y . )

j w i l l i a m  J. F l a n a g a n , Deputy Surrogate 
and Deputy Clerk of the Surrogate’s Court of the 
said County of Hudson, in said State, do hereby ^  
certify that the foregoing is a copy of the las* 
will and testament in the matter of the estate of 
Thomas H. N. Wilks, deceased, that I have com-
pared said copy with the record thereof, now re 
maining in this office, and have found the same 
to be a true transcript therefrom.

In  t e s t i m o n y  w h e r e o f , I have hereunto set 
mv hand and affixed my official seal this fifth 
diy of December A. D., One thousand Nine hun-
dred and Thirteen. 20

W. J. F l a n a g a n ,
Deputy Surrogate and Deputy Clerk of 

The Surrogate’s Court.
(L. S.)

T h e s e  F o u r  E x h i b i t s  O f f e r e d  b y  Co m p l a i n a n t ,
B e f o r e  T h o m a s  L . R a y m o n d , S p e c i a l  M a s t e r .

E x h ib it  C -l.

R e n t s  R e c e iv e d  b y  J a m e s  A. S u l l i v a n  
from property located at 11 Wilkes Street, 

Jersey City, N. J.
1910 
Oct. 
Nov. 
Dec.
1911
Jan.
Feb.
Mar.
Apr.
May
June

$25.00
25.00
25.00

25.00
25.00
25.00

30

Vacant
Vacant
Vacant 40
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10

20

30

J u ly
A u g .
S e p t.
O ct.
N o v .
D e c .
1 9 1 2
J a n .
F eb .
M ar.
Apr.
M ay
J u n e
J u ly

V a c a n t
V a c a n t

2 5 .0 0
25 .00
25 .00

2 5 .0 0

25 .00
2 5 .00
25 .00
2 5 .00
2 5 .0 0
25.00
25 .00. . .

S e p t. V a c a n t
O ct. V a c a n t
N o v . V a c a n t
D e c . . . .
1 9 1 3
J  a n .............
F e b .............................................
M ar. V a c a n t
A p r .............
M ay  ............................................  ôe'rtÀ
J u n e  .......................................... oo
J u ly  ...................................  OK AA
A u g .......................................... o k nn
S e p t. V a c a n t
O ct. V a c a n t
N o v .............

3 u ..........................  3000
£ a n .......................................................................  30 .00
f Teb .......................................................................  30 .00
^ a r ...............................................    3 0 .00
A P r............................................   30 .00

’ ,  $ 8 3 0 .0 0
S u n d r y  E x p e n s e s  ..................................  2 5 0 .0 0

B a la n c e  ..........   . . . . . $ 5 8 0 . 0 0

40
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E x h ib its  of D efendant. 
Br isba n e v. Su l l iv a n .

D - l ,  L e t te r  d a te d  O cto b e r  2 9 , 1910.
D -2 , « u N o v e m b e r

? -- — V«
1 ,1 9 1 0 .

D -3 , i t u D e c e m b e r 6 ,1 9 1 0 .
D -4 , u i t D e c e m b e r 8 ,1 9 1 0 .
D -5 , u il D e c e m b e r 1 2 ,1 9 1 0 .
D -6, i t a li

1 3 ,1 9 1 0 .
D -7 , u u a

1 9 ,1 9 1 0 .
D -8, a a a 2 2 ,1 9 1 0 .
D -9 , a a a

3 0 ,1 9 1 0 .
D -1 0 , a a a 3 1 ,1 9 1 0
D - l l , a a J a n u a r y 5 ,1 9 1 1 .
D -1 2 , a a F e b r u a r y 2 8 ,1 9 1 1 .
D -1 3 , a a O cto b er 7 ,1 9 1 0 .
D -14 , a i t O ctob er 2 6 ,1 9 1 0 .
D -15 , a a O ctob er 2 8 ,1 9 1 0 .
D -1 6 , u a D e c e m b e r 2 3 ,1 9 1 0 .
D -1 7 , a a a

2 4 ,1 9 1 0 .
D -1 8 , a U a 2 7 ,1 9 1 0 .
D -1 9 , a u a 2 7 ,1 9 1 0 .
D -2 0 , u a a 3 0 ,1 9 1 0 .
D -21 , a a J a n u a r y 2 4 ,1 9 1 1 .
D -2 2 , a a a 6 ,1 9 1 1 .
D -2 3 , a a a 1 6 ,1 9 1 1 .
D -2 4 , M em o o f T it le  E x h ib it s  D -13 to

0 - 2 4  m a r k e d fo r Id e n t if ic a t io n , a s  D - l to
D - l l . ) (C o p y  o f  D -2 5 .)

D -25 , R e p o r t  o f  M o n tc la ir  T r u st Com-
p a n y  o n  t i t le . N o . :2315.

I
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E x h ib it  D -l.

J e r s e y  C ity  N . J .  O ct. 2 9 t h ./1 0 .

#  15 E x c h a n g e  P la c e .
Samuel S . C o w a r t  E s q :

D e a r  s ir :

I  a m  d e s ir o u s  o f  c a r r y in g  o u t  m y  c o n tr a c t  
w ith  B e n n e t  M ilin o r  fo r  th e  c o n v e y a n c e  o f  p r o p -
e r ty  in  t h is  C ity . I  h a v e  n e v e r  u n d e r s to o d  th e  1 0  
o b je c t io n s  r a is e d  t o  th e  t i t l e  a n d  o n  th e  2 6 th . in s t . ,
I  w r o te  M r. B o y d  a s k in g  h im  t o  g iv e  m e  a  s t a t e -
m e n t o f  th e m  a n d  h e  r e p lie s , r e fe r r in g  m e  t o  y o u ,  
w ith o u t  s t a t in g  w h y ;  i t  i s  c la im e d  th e  t i t l e  i s  
n o t  g o o d . I  a m  th e r e fo r e  a d r e s s in g  y o u  t o  a sk  
th a t  y o u  g iv e  m e  a  m e m o r a n d u m  o f  th e  o b je c t io n s ,  
r a ise d  a n d  i f  y o u  w i l l  g iv e  th e m  t o  m e , I  s h a l l  
e n d e a v o r  t o  c le a n  th e m  u p , i f  th e y  a r e  g o o d , o r  
i f  o n  th e  o th e r  h a n d , i f  y o u  p r e fe r  n o t  t o  ta k e  t i t l e  
I  a m  w i l l in g  to  r e tu r n  y o u r  d e p o s it  a n d  c a n c e l  20 
th e  c o n tr a c t , a n d  i f  y o u  w i l l  l e t  m e  k n o w  w h e n  
a n d  w h e r e  I  c a n  m e e t, y o u  I  w i l l  c a l l  o n  y o u  

fo r  t h is  p u r p o se .
Y o u r ’s  t r u ly  

E x b ib it  D -2.

(L e t te r h e a d  o f  S a m u e l C r a ig  C o w a r t .)
N o v . 1 , 1 9 10 .

M r. J a m e s  A . S u ll iv a n ,
# 1 5  E x c h a n g e  P la c e ,

J e r s e y , C ity , N . J .
D e a r  M r. S u l l iv a n : —

Y o u r  le t t e r  o f  th e  2 9 th  u lt .  r e c e iv ed . I  w i l l  
lo o k  u p  th e  o b je c t io n s  o f  M r. B o y d  a s  a tto r n e y  
fo r  M o n tc la ir  T r u s t  c o m p a n y  t o  th e  t i t l e  o f  th e  
p r o p e r ty  w h ic h  y o u  a g r e e d  to  c o n v e y  t o  M r. 
A r th u r  B r is b a n e  th r o u g h  c o n tr a c t  w i t h  M r. B e n -
n e t t  M iln o r . I  a m  a t  p r e s e n t  co n fin e d  t o  m y
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h o u se  w ith  a  b r o k e n  k n e e  ca p , b u t  w i l l  en d eavor  
to  g e t  h o ld  o f  th e  p a p e r s  a t  m y  office in  ord er to  
r e p ly  t o  y o u r  le t t e r  w it h in  a  fe w  d a y s. Mr. 
B r is b a n e  I  u n d e r s ta n d , in s i s t s  o n  fu lf il lm e n t o f  
th e  c o n tr a c t . Y o u  m a d e  a  m is ta k e  in  n o t  h a v in g  
th e  a c tu a l  o w n e r  e x e c u te  th e  c o n tr a c t  a s  y o u  
s t a t e  in  th e  c o n tr a c t  t h a t  y o u  w e r e  th e  ow n er  
w h ic h  w a s  a  m is -s ta te m e n t.

V e r y  t r u ly  y o u r s ,

10  S . 0 .  C ow art.
P e r . G . A . F .

D ie t .  C /F .

E x h ib it  D -3.

J e r s e y  C ity , N . J .  D e c e m b e r  6 th ./1 0 .  
# 1 5  E x c h a n g e  P la c e ,

S a m u e l C r a ig  C o w a r t E s q :
D e a r  S ir :

20  I  r e c e iv e d  y o u r  le t t e r  d a te d  N o v em b er  1 / 10 , 
c o n c e r n in g  th e  m a tte r  o f  m y  p r o p e r ty  s itu a te d  
a t  # 1 1  W ilk s  S t . J e r s e y  C ity , N . J ,  in  w h ic h  
y o u  s ta te d  t h a t  y o u  w o u ld  e n d e a v o r  to  g e t  h o ld  
o f  p a p e r s  in  y o u r  office, in  o rd e r  to  r e p ly  to  m y  
l e t t e r  in  a  f e w  d a y s . P e r h a p s  y o u  h a v e  over-
lo o k e d , t h is  m a tte r , a n d  fo r  t h a t  r e a so n  I  c a ll  
t o  y o u r  n o t ic e , t h a t  I  d e s ir e  to  c lo se  th is  m a tte r  
c o n c e r n in g  th e  t i t l e  o f  m y  p r o p e r ty  a s  so o n  a s  
p o ss ib le , a n d  w o u ld  b e  p le a s e d  i f  y o u  w o u ld  sen d  

30  m e  a  s ta te m e n t  o f  y o u r  o b je c t io n s  to  th e  t i t le  
in  q u e s t io n , o r  I  w o u ld  m e e t  y o u  a t  a n y  p la c e  
y o u  a p p o in t , a n d  f in a lly  d is c u s s  t h is  m a tte r  w h ic h  
h a s  b e e n  p e n d in g  fo r  so m e  tim e .

Y o u r ’s  T r u ly ,

40
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E x h ib it  D-4.

F r e e h o ld  N . J .  
D e c . 8 , 1910 .

M r. J a m e s  A . S u ll iv a n ,
D e a r  S ir :
I f  y o u  w is h  to  se e  m e  p e r s o n a lly  a b o u t  th e  

B r is b a n e  a g r e e m e n t, I  c a n  m e e t  y o u  a t  m y  office  
in  F r e e h o ld  a t  1 0  A . M . e ith e r  S a tu r d a y  1 0 th  
in s t , or  M o n d a y  th e  1 2 th  in s t .

V e r y  t r u ly  Y o u r s ,
S . C. Co w a r t .

E x h ib it  D -5.

# 1 5  E x c h a n g e  P la c e ,
J e r s e y  C ity  N . J . D e c e m b e r  1 2 th ./1 0 .

S . C. C o w a r t E sq .:
D e a r  S i r :

I r e c e iv e d  y o u r  le t t e r  t h is  m o r n in g , w h ic h  i s  2o 
to o  la t e  a  p e r io d , to  a c c e p t  a n  e g a g e m e n t  a t  F r e -  
h o ld  N . J .,  a t  1 0 . A . M . I  c a n  se e  o f  n o  r e a so n  
w h y , y o u  d o  n o t  se n d  m e  a  w r it t e n  s ta te m e n t ,  
o f  th e  o b je c t io n s , to  m y  t i t l e  t o  p r o p e r ty  s itu a te d  
a t  11  W ilk s  S tr e e t  J e r s e y  C ity  N . J .

F u r th e r m o r e , i t  w o u ld  b e  m o r e  c o n v e n ie n t  fo r  
b o th  o f  u s  t o  m e e t, a t  th e  office o f  B r in k e r h o ff  a n d  
F ie ld e r , in  J e r s e y  C ity , o r  a n y  o th e r  office  o f  
s a id  C ity , o r  N e w  Y o r k  C ity , w h ic h  y o u  d e s ig -

n a te . 30
T r u s t in g  t o  r e c e iv e  a n  im m e d ia te  r e p ly  

Y o u r ’s  t r u ly ,
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E x h ib it  D-6.

(Letterhead of Samuel Craig Cowart.)
, ,  t  D e c * 13> 1910.
M r. J a m e s  A . S u ll iv a n ,

15 E x c h a n g e  P la c e , J e r s e y  C ity , !N. J  
D e a r  S ir : —

Y o u r  le t t e r  o f  th e  1 2 th  in s t . r ece iv ed . O ne 
10 o f  th e  r e a so n s  w h y  I  c a n n o t  m e e t y o u  in  J e r se y  

C ity , i s  th a t  I  h a v e  a  b ro k en  k n ee  cap  w h ich  
p r e v e n ts  m y  m a k in g  e x c u r s io n s  a w a y  from  hom e  
a t  th is  i c y  t im e  o f  th e  y e a r ;  a n o th e r  reason  is  
t h a t  y o u  h a v e  fa i le d  to  k eep  y o u r  a p p o in tm en ts  
m  J e r s e y  C ity , a n d , th e r e fo r e , I  d o  n o t  see  w h v  
y o u  s h o u ld  n o t  m e e t  m e  in  F r e e h o ld  a s  req u ested  

I  e n c lo se  so m e  o f  th e  o b je c t io n s  to  y o u r  title’ 
a s  s e t  fo r th  b y  M r. R o b e r t M . B o y e d , A tto rn ey  
fo r  M o n tc la ir  T r u s t  c o m p a n y  w h ic h  w a s engaged  

s o  t o  in s u r e  th e  t i t le .  A n o th e r  o b jec tio n  is  th a t  
th e  t i t l e  o f  th e  p r o p e r ty  w h ic h  y o u  agreed to  
c o n v e y  t o  M r. A r th u r  B r isb a n e , a n d  w h ich  you  
r e p r e se n te d  a s  y o u r  o w n  p r o p e r ty , is  in  E lla  
J . S u ll iv a n . I  b e lie v e  y o u  s a y  th £  sh e  is  your  
s is te r , b u t  y o u  h a v e  h ith e r to  fa i le d  to  secure  
h e r  s a n c t io n  to  y o u r  a g r e e m e n t o f  sa le , or any  
se p a r a te  a g r e e m e n t  o f  s a le  fro m  h er  to  Mr. 
B r is b a n e , a n d  y o u  h a v e  a ls o  fa i le d  to  pro-
d u c e  h e r  d e e d  a n d  o ffer  to  d e liv e r  i t  to  

30  M r. B r isb a n e . M r. B r is b a n e  ta k e s  th e  p o e iu o n  
t h a t  y o u  h a v e  m a d e  a  m is r e p r e se n ta t io n  o f  th e  
t i t le ,  a n d  h e  i s  e v e n  th r e a te n in g  c r im in a l p ro se-
c u t io n  o n  th is  a c c o u n t. I  w o u ld  lik e  y o u  a t  
o n c e  to  m a k e  a n  a p p o in tm e n t  to  m e e t m e a t  
F r e e h o ld , a n d  se e  i f  th e r e  is  a n y  p o ss ib le  w a y  
o f  c a r r y in g  o u t  y o u r  a g r e e m e n t a n d  c o n v ey in g  
g o o d  t i t l e  to  M r. B r isb a n e . Y o u  u n d ersta n d , 

o w e v e r , t h a t  I  d o  n o t  in  a n y  w a y  w a iv e  a n y  
r ig h ts  o f  M r. B r is b a n e  to  d e c la r e  y o u r  agree-
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m e n t v io la te d , a n d  t o  p r o c e e d  a g a in s t  y o u  fo r  
fa ls e  r e p r e s e n ta t io n s  a s  t o  t i t le ,  a n d  fo r  fa i lu r e  

to  c o m p le te  y o u r  a g r e e m e n t.
V e r y  t r u ly  y o u r s ,

S . C. C o w a rt.

E x h ib it  D -7.

J . F .  F .
D e c e m b e r  1 9 , 1 9 1 0 .„  10 

S a m u e l C. C o w a r t, E sq .
D e a r  S i r :—
Y o u r  le t t e r  o f  th e  1 3 th  in s t .  to  J a m e s  A . S u l l iv a n  

w ith  y o u r  o b je c t io n s  to  h is  t i t l e ,  h a s  b e e n  r e fe r r e d  
to  m e  a n d  h e r e a fte r  I  s h a ll  r e p r e s e n t  h im  in  t h is  

m a tte r .
I  u n d e r s to o d  fr o m  M r. S u l l iv a n  t h a t  h e  lo a n e d  

y o u  a n  a b s tr a c t  o f  th e  t i t l e  o f  th e  p r o p e r ty  a n d  
th a t  y o u  s t i l l  h a v e  i t .  W i l l  y o u  p le a s e  se n d  th is  
a b s tr a c t  to  m e  so  th a t , in  ta k in g  u p  y o u r  o b ject- ^  
io n s  to  th e  t i t le ,  I  m a y  h a v e  i t  t o  a id  m e . I  
e n c lo se  s ta m p s  to  c o v e r  th e  p o s ta g e .

F r o m  y o u r  l i s t  o f  o b je c t io n s , I  ju d g e , h o w e v e r , 
th a t  i t  w i l l  b e  im p o s s ib le  to  s a t i s f y  y o u  a s  to  th e  
v a l id i ty  o f  th e  t i t l e  a n d  o n  b e h a lf  o f  M r. S u ll iv a n  
a n d  to  q u ic k ly  d is p o s e  o f  th e  m a tte r , I  o ffer  
t o  r e tu r n  y o u r  d e p o s it  w it h  in te r e s t .  I  a ls o  o ffer , 
(w h ile  d e n y in g  y o u r  r ig h t  to  re c o v e r  i t  b y  s u i t ) ,  
to  p a y  y o u  a  r e a so n a b le  s e a r c h  fee . P le a s e  a d v ic e  
m e w h e th e r  o r  n o t  t h is  o ffer  i s  a c c e p te d .

I t  i s  id le  t o  sp e a k  o f  “m is r e p r e s e n ta t io n  o f  th e  
t i t l e ” a n d  “c r im in a l  p r o s e c u t io n ” . M r. S u l l iv a n  
m a d e th e  c o n tr a c t  t o  s e l l  in  g o o d  f a i t h  a n d  w h e n  
th e  t im e  a r r iv e d  fo r  c lo s in g  t i t le ,  h e  w a s  in  a  
p o s it io n  t o  s e c u r e  a  d e e d  fr o m  E l la  J . S u ll iv a n  
c o n v e y in g  th e  p r o p e r ty  to  th e  p u r c h a se r . Y ou  
r e je c te d  th e  t i t l e  fo r  a lle g e d  d e fe c ts  a n d  w e r e  
u n w il l in g  t o  a c c e p t  a  d e e d  fr o m  a n y b o d y . T h ere  
is  n o  r e a so n  w h y  h e  s h o u ld  te n d e r  y o u  a  d e e d  w h ic h  
y o u  w o u ld  n o t  a c c e p t , b e c a u se  y o u  s a y  th e  t i t l e  
i s  b ad .

V e r y  t r u ly  y o u r s ,
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E x h ib it  D-8.

(L e t te r h e a d  o f  S a m u e l C r a ig  C o w a rt.)

D e c . 2 2 , 1910.
H o n . J a m e s  F . F ie ld e r ,

c / o  B r in k e r h o ff  & F ie ld e r ,
1 5  E x c h a n g e  P la c e ,

J e r s e y  C ity , N . J .
D e a r  M r. F ie ld e r : —

Y o u r  le t t e r  o f  th e  1 9 th  in s t .  in  r e g a r d  to  J a m es  
A . S u l l iv a n  a n d  A r th u r  B r is b a n e  c o n tr a c t for  
s a le  o f  p r o p e r ty  in  J e r s e y  C ity  w a s  d u ly  received . 
M r. S u l l iv a n  d id  n o t  lo a n  m e  a n y  a b stra c t  
o f  t i t le .  A l l  th e  in fo r m a t io n  w h ic h  I  h ave  re-
c e iv e d  in  r e g a r d  to  th e  t i t l e  h a s  com e from  
M r. R o b e r t M . B o y d , A t to r n e y  o f  M on tc la ir  
T r u s t  C o m p a n y , w h ic h  w a s  e n g a g e d  b y  m e  
to  in s u r e  th e  t i t l e  fo r  M r. B r isb a n e . M r. S u llivan  
h a s  a  c o p y  o f  th e  o b je c t io n s  r a ise d  b y  th e  Trust 
C o m p a n y  in  r e la t io n  to  th e  t i t le .  M r. S u llivan  
a p p e a r s  to  b e  m a k in g  n o  e ffo r t  to  c le a r  up  th ese  
o b j e c t io n s ; o n  th e  c o n tr a r y  h e , a n d  h is  form er  
A tto r n e y , M r. M u lv a n e y , f a i le d  to  keep  tw o  
a p p o in tm e n ts  w it h  M r. R o b e r t  M . B o y d , and  
M r. S u l l iv a n  h im s e lf  fa i le d  to  a p e a r  on  th e  d ate  
f ix e d  fo r  c lo s in g  th e  s a le  a t  M r. B o y d ’s office. 
O n  t h a t  d a te , M r. B r is b a n e ’s  r e p r e se n ta t iv e  w as  
p r e s e n t  w ith  th e  c a sh  b a la n c e  o f  p u r c h a se  m oney, 

30  an<  ̂ a  d u ly  e x e c u te d  m o r tg a g e  p u r su a n t  to  
th e  a g r e e m e n t, a n d  a ls o  w ith  a  d eed  to  be ex ecu ted  
b y  M r. S u l l iv a n  to  h im . O f co u r se , w e  w o u ld  n o t  
h a v e  a c c e p te d  h is  d e e d  u n le s s  th e  t i t l e  w a s  c leared  
u p  a n d  m a d e  m a r k e ta b le .

M r. B r is b a n e  is  s t i l l  a n x io u s  to  a c q u ire  th is  
t i t le .  I  w o u ld  l ik e  to  k n o w  fro m  y o u  w h a t  
e ffo r t , i f  a n y , i s  b e in g  m a d e  b y  S u ll iv a n  to  c lea r  
u p  th e  d e fe c ts  s h o w n  o n  th e  se a r c h e s  o f  th e  M ont-

40
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c la ir  T r u s t  C o m p a n y . Y o u  s a y  M r. S u ll iv a n  
m a d e n o  m is r e p r e s e n ta t io n s  o f  th e  t i t le ,  e tc . H e  
c e r ta in ly  r e p r e se n te d  in  th e  a g r e e m e n t th a t  h e  
w a s  th e  o w n e r  o f  th e  p r o p e r ty , a n d  t h a t  i t  w a s  
c o n v e y e d  t o  h im  b y  J a m e s  B i l l in g t o n  in  th e  m o n th  
o f  J u n e  1 9 1 0 . I f  h e  w a s  n o t  th e  o w n e r , a c c o r d -
in g  to  t h e  a g r e e m e n t, h e  s h o u ld  h a v e  s ig n e d  i t  
a s  A tto r n e y  in  F a c t  fo r  E l la  J . S u ll iv a n , th e  1 0  
a c tu a l  o w n e r , o r  e ls e  h a d  h e r  e x e c u te  th e  a g r e e -
m e n t o r  h a v e  h e r  c o n s e n t  to  i t .  I  h a v e  r e q u e ste d  
h im  to  se c u r e  su c h  c o n s e n t  b u t  h e  h a s  n e v e r  c o m -

p lie d  w it h  m y  r e q u e st .
P le a s e  le t  m e  k n o w  s p e e d ily  w h a t  y o u  p r o p o se  

to  d o  in  th e  m a tte r  in  o rd er  t o  s e t t le  i t .
V e r y  t r u ly  y o u r s ,

S . C. C o w a rt.

E x h ib it  D-9. 20

(L e t te r h e a d  o f  S a m u e l C r a ig  C o w a r t .)
D e c . 30 . 1 9 10 .

H o n . J a m e s  F . F ie ld e r ,
15  E x c h a n g e  P la c e , J e r s e y  C ity , N . J .

M y d e a r  M r. F ie ld e r : —

Y o u r  le t t e r  o f  th e  2 7 th , in s t .  r e c e iv ed . Y o u  s ta te  
t h a t  th e  t i t l e  n o t  b e in g  in  M r. S u l l iv a n  h e  c a n  d o  
n o th in g  in  h is  o w n  n a m e  to  c le a r  u p  a n y  f la w s  
th e r e  m a y  be. W h a t  r e la t io n  i s  E l la  J .  S u ll iv a n  30 
to  M r. J a m e s  A . S u ll iv a n ?  A . I s  sh e  h is  w if e  or  
is  sh e  h is  s is t e r ?  I  u n d e r s ta n d  th e  t i t l e  i s  in  h e r  
n a m e ?  D o  y o u  se e  a n y  r e a so n  w h y  sh e  c o u ld  
n o t  e x e c u te  a  c o n s e n t  o f  th e  sa le , a n d  h a v e  i t  
e n d o r se d  o n  th e  o r ig in o l  c o n tr a c t  a c k n o w le d g in g  
i t  so  t h a t  i t  c a n  b e  reco rd ed . T h is  m ig h t  th e n  
g iv e  h e r  a n d  J a m e s  A . S u l l iv a n  a  le g a l  s ta n d -
in g  t o  f ile  a  b i l l  t o  c o m p e l p e r fo r m a n c e  b y  M r. 
B r isb a n e , a n d  is  y o u  r e a c h  th e  c o n c lu s io n  th a t  
th e  o b je c t io n s  t o  th e  t i t l e  a r e  n o t  v a lid , th e n  th e  4:0
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C o u r t  c a n  p a s s  u p o n  th e ir  v a l id i t y  a n d  d ecid e  
w h e th e r  or  n o t  th e  t i t l e  i s  m a r k e ta b le , or  y ou  
m ig h t  b e  a b le  to  c le a r  u p  th e  c lo u d s  o n  th e  t it le .

M r. B r is b a n e  d e c lin e s  to  a c c e p t  y o u r  offer  
o f  s e t t le m e n t  b y  r e p a y m e n t  o f  th e  a m o u n t p a id  
u p o n  th e  p u r c h a se  p r ic e , to g e th e r  w it h  a  rea so n -
a b le  s e a r c h  fe e . H e  w a n ts  th e  p r o p e r ty , an d  

1 0  w a n ts  th e  a g r e e m e n t  s t r ic t ly  c a r r ie d  o u t. I  h ave  
n o  o b je c t io n s , h o w e v e r , to  y o u r  s e e in g  h im  p e rso n -
a l ly  in  o rd e r  to  a s c e r ta in  w h e th e r  o r  n o t  y o u  can  
e ffe c t  a n y  c o m p r o m ise . I  w o u ld  l ik e  to  k n o w  w h e-
th e r  y o u  h a v e  se c u r e d  th e  a b s tr a c t  o r  t i t l e  from  
M r. M iln o r , a n d  w h e th e r  y o u  h a v e  g o n e  over our  
o b je c t io n s , a n d  i f  so  w h e th e r  y o u  th in k  w e  are  
ju s t if ie d  in  d e c l in in g  to  a c c e p t  a  d e e d  u n t i l  th e  ob-
je c t io n s  a r e  c le a r d e d  a w a y . I  th in k  th e r e  is  a  pro- 

7 is io n  u n d e r  th e  M a r t in  A c t  b y  w h ic h  d efects  
in  th e  p r o c e e d in g s  m a y  b e  co rrected . I  
t h in k  M r. S u l l iv a n  c o u ld  a ls o  f i le  a  b ill 
C h a n c e r y  t o  q u ie t  th e  t i t l e  m a k in g  a ll
o f  th o s e  m in o r  c h ild r e n  o r  h e ir s  p a r t ie s , and  
m a k in g  a l l  p e r so n s  p a r t ie s  w h o  h a d  a n y  in te r e s t  
in  th e  p r o p e r ty . O f c o u r se , t h is  m ig h t  g iv e  a  
r ig h t  t o  c o m e  in  a n d  red eem , b u t  i t  is  n o t  lik e ly  
t h a t  th e y  w ou ld -T ed eem . M r. S u ll iv a n  is  c e r ta in ly  
o b lig e d  t o  c o n v e y  a  g o o d  m a r k e ta b le  t i t le  to  Mr. 
B r is b a n e , a n d  w i l l  h a v e  t o  p a y  d a m a g e s  i f  h e  fa ils  

30  t o  d o  so .

K in d ly  le t  m e  h e a r  fr o m  y o u  sp e e d ily .
V e r y  t r u ly  y o u r s ,

S . C. C ow art.

40



199

E x h ib it  D -10 .

(L e t te r h e a d  o f  S a m u e l C r a ig  C o w a r t .)
D e c e m b e r  3 1 , 1 9 1 0 .

H o n . J a m e s  F .  F ie ld e r ,
15  E x c h a n g e  P la c e , J e r s e y  C ity , N . J .

M y d e a r  S e n a t o r :—
Y o u r  le t t e r  o f  th e  3 0 th  in s t .  r e c e iv e d  s t a t in g  

th a t  y o u  fin d  th e  S u l l iv a n  t i t l e  d e fe c t iv e  t o  lo t  ^  
a g r e e d  t o  b e  c o n v e y e d  to  A r th u r  B r is b a n e , e tc .
I n  r e fe r e n c e  t o  th o s e  o ld  m o r tg a g e s , d o n ’t  y o u  
th in k  a  b i l l  c o u ld  b e  f ile d  u n d e r  th e  a c t  w h ic h  
p r o v id e s  fo r  c a n c e l la t io n  o f  o ld  m o r t g a g e s , 
so  t h a t  y o u  c a n  s e c u r e  th e ir  d is c h a r g e  b y  th e  
o rd er  o f  th e  c o u r t . I  h a d  j u s t  w r it t e n  y o u  y e s te r -
d a y  s t a t in g  t h a t  M r. B r is b a n e  w a n ts  th e  p r o p e r ty ,  
b u t  i f  y o u  w is h e d  t o  se e  h im  p e r s o n a lly  I  h a d  
n o  o b je c t io n s  i f  y o u  c a n  r e a c h  a n y  c o m p r o m ise  
w ith  h im . I f  y o u  c a n n o t  r e a c h  a  s e t t le m e n t  th e n  ^  
I  su p p o se  th e  o n ly  c o u r se  o p e n  i s  fo r  m e  t o  file  
a  b i l l  r e q u ir in g  M r. S u l l iv a n  to  c a r r y  o u t  h is  
a g r e e m e n t, a n d  i f  h e  f a i l s  t o  d o  th is ,  t h e n  i t  w i l l  
b e u p  t o  th e  c o u r t  to  d e te r m in e  w h a t  i s  t o  b e  
d o n e  or w h a t  d a m a g e s  a r e  to  b e  p a id . I  r e g r e t  
th a t  th e  m a tte r  is  in  i t s  p r e s e n t  sh a p e , a n d  w a s  
in  h o p e s  t h a t  w i t h  y o u r  in f lu e n c e  y o u  c o u ld  
se c u r e  a  r e fo r m a tio n  o f  th e  t a x  t i t l e .  D o  y o u  
k n o w  w h a t  w a s  a c t u a l ly  p a id  fo r  th e  t a x  t i t l e  

b y  th e  p u r c h a se r . 3 0
K in d ly  in fo r m  m e  a s  to  th is .  A ls o  a s  t o  r e -

la t io n  o f  E l la  J . S u l l iv a n  t o  J .  C . S u ll iv a n .
W it h  k in d e s t  r e g a r d s ,

V e r y  t r u ly  y o u r s ,
S. C. Co w a r t .

40
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E x h ib it  D - l l .

(L e t te r h e a d  o f  S a m u e l C r a ig  C o w a r t.)

t t  T J a n . 5, 1915.
n o n .  J a m e s  F . F ie ld e r ,

1 5  E x c h a n g e  P la c e ,
J e r s e y  C ity , N . J .

M y  d e a r  S e n a t o r :—

T o u r  le t t e r  o f  th e  4 th  hurt. r e c e iv e d  in  re-
g a r d  to  M r. B r is b a n e  S u l l iv a n  m a tte r . I  wiU 
e x a m in e  th e  a u th o r it ie s  y o u  m e n t io n  o n  th e

m n d l y  inform me ™  relation Ella J. Sullivan is to James A. Sullivan
r ; : r you  tw ice

t io n , b u t  h a v e  r e c e iv e d  n o  a n sw e r . I  am  q u ite

d ee'd  o f h  B riSbar‘C W 0Uld n 0 t  *0 a c c e p t a
u n l l n f T  a n d  ^  f r ° m  E U a  J ‘ S u lliv u u  
n  p la c e  o f  th e  w a r r a n ty  d e e d  p r o v id e d  fo r  in

20  th e  a g r e e m e n t  o f  sa le .

V e r y  t r u ly  y o u r s ,

S. Cowart.

E x h ib it  D - l 2 .

(L e t te r h e a d  o f  S a m u e l C r a ig  C o w a r t.)

t t  ,  F e b . 2 8 , 1911.
H o n . J a m e s  F .  F ie ld e r

15  E x c h a n g e  P la c e , J e r s e y  C ity  H . J .
M y  d e a r  S e n a to r :

I  r e c e iv e d  y o u r  le t t e r s  in  r e g a r d  to  S u ll iv a n  con -
tr a c t  w it h  M r. B r is b a n e , b u t  h a v e  d e la y e d  a n sw er-
in g  in  o r d e r  t o  s e e  i f  a n y  c o m p r o m ise  co u ld  be
a r r a n g e d  w h ic h  m ig h t  p r o v e  satisfactory to  both 
p a r t ie s .

M r. B r is b a n e , h o w e v e r , in s i s t s  o n  h a v in g  th e  
c o n tr a c t  p e r fo r m e d  a c c o r d in g  to  i t s  term s. O w in g  
to  m y  b r o k e n  k n e e  c a p  I  n o t  b een  a b le  to  g iv e  m u ch  
a t t e n t io n  t o  th e  d e ta i ls  o f  th e  m a tte r , a n d  M r.

30
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B r isb a n e  h a s  r e fe r r e d  i t  to  D a v id  G erb er , h is  
N e w  Y o r k  L a w y e r , w h o  m a y  se e  y o u  in  r e fe r e n c e  

to  th e  m a tte r .
V e r y  t r u ly  y o u r s ,

S . C. C o w a r t.

E x h ib it  D -13 .

(L e t te r h e a d  o f  R o b e r t M . B o y d . J r .)

M. J a m e s  A . S u ll iv a n ,
15  E x c h a n g e  P la c e ,

J e r s e y  C ity , N . J .
D e a r  S ir :

I n  th e  m a tte r  o f  th e  t i t l e  p r o p e r ty  k n o w n  a s  
N o . 11  W ilk s  S tr e e t , J e r s e y  C ity , m y  r e p r e s e n ta -
t iv e  so m e  t im e  a g o  s u g g e s te d  to  y o u  t h a t  a  n e w  
c o n tr a c t  o f  s a le  sh o u ld  b e e x e c u te d  b y  y o u r  s is te r ,
M iss  E l la  J .  S u ll iv a n , in s te a d  o f  y o u r s e lf ,  sh e  
b e in g  th e  r e a l  o w n e r  o f  th e  p r o p e r ty . A s  I  u n d e r -
s ta n d  i t  y o u r  s is t e r  i s  q u ite  w i l l in g  t o  d o  so  a n d  I  2o 
h a v e  a c c o r d in g ly  p r e p a r e d  a n d  h e r e w ith  s u b m it  
to  y o u  a  n e w  a g r e e m e n t. I f  t h is  i s  s a t is f a c t o r y  
p le a se  h a v e  h e r  e x e c u te  i t  a n d  I  w i l l  h a v e  a  d u p l i -
c a te  e x e c u te d  b y  M r. B r is b a n e  a n d  w e  c a n  th e n  
m ak e th e  p r o p e r  e x c h a n g e . I t  i s  d e s ir a b le  t h a t  
th is  n e w  a g r e e m e n t, or  so m e  s u c h  a g r e e m e n t,  
sh o u ld  b e  e x e c u te d  b y  th e  r e a l  o w n e r  o f  th e  
p r o p e r ty  so  t h a t  b o th  p a r t ie s  w i l l  be in  a  p o s i t io n  
to  e n fo r c e  w h a te v e r  th e y  c o n s id e r  th e ir  r ig h ts ,  

i f  n e c e s sa r y . 3 °

K in d ly  le t  m e  h e a r  fr o m  y o u  a s  so o n  a s  th e  
a g r e e m e n t i s  e x e c u te d . I  w o u ld  s u g g e s t  t h a t  
th is  m a tte r  b e  p u t  th r o u g h  p r o m p ly  so  a s  t o  
h a v e  th e  r e c o r d  s tr a ig h t  b e fo r e  O cto b er  1 5 , th e  
d a te  to  w h ic h  th e  c lo s in g  o f  t i t l e  h a s  b e e n  

a d jo u r n e d .
Y o u r s  v e r y  tr u ly .

R o b e r t  M . B o y d , J r .,
P .
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Exhibit D-14.

15 Exchange Place, Jersey City, 
October 26, 1910

Robert M. Boyd, Esq.
Dear Sir:—

With reference to my contract to convey pror 
perty, known as 11 Wilks Street, Jersey City M 
J., to Mr. Milinor, and the title of which ’yot 
claim isdefective, I  beg to inform you that I ravi 
requested of your office a written statement 01 
your objections to the validity of said title, bui 
have as yet received no reply. I  think you could 
expedite matters by sending me a copy of the oh 
jections.

Very truly yours,

Exhibit D-15.

Eg ber t  M. Boyd, J r .
A T T O R N E Y  A N D  C O U N SE LL O R -A T -L A W  

NO. 203 BR O ADW AY
R oom  810 .

M anhattan
T el. No. 96 C ortlandt

New York, October 28th, 1910.
Mr . J a mes  A. Su l l iv a n ,

15 Exchange Place,
Jersey City, N. J.

Dear Sir:
Beplying to your letter of October 26th, regard-

ing the title which you agreed to convey to Mr. 
Arthur Brisbane, my recollection is that we dis-
cussed in detail the defects in the title and you 
took a memorandum of them and said you would 
lay them before your attorney, Mr. Mulvaney, of 
Jersey City. You next informed us that you had 
done so and had discussed the matter with him 
and desired us to call on him at his office so as 
to receive his explanation on the various points.

40
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E x h ib i t  D -15.

Mr. P e t ty ,  o f  t h is  o ffice , a tte n d e d  a t  M r. M ul- 
v an ey ’s o ffice  tw ic e  b y  a p p o in tm e n t  fo r  t h a t  p u r -
p ose  a n d  o n  b o th  o c c a s io n s  M r. M u lv a n e y  fa i le d  
to  a t te n d . S u b se q u e n t ly , th e  t i t l e  w a s  a d jo u r n e d  
to  c lo se  o n  a  sp e c if ic  d a te  a t  t h is  o ffice  a n d  on  
th a t  d a y  M r. B r is b a n e ’s  r e p r e se n ta t iv e  w a s  h e r e  
w ith  t h e  c a sh  a n d  w ith  th e  m o r tg a g e  p r o p e r ly  
e x e c u te d  a n d  w ith  th e  d eed  r e a d y  t o  te n d e r  th e  »0 
sa m e a n d  d e m a n d  i t s  e x e c u t io n  so  a s  to  sh o w  th at, 
h e w a s  r e a d y  t o  p e r fo r m  th e  a g r e e m e n t, p r o v id e d  

th a t  y o u  w e r e  a b le  to  g iv e  g o o d  t i t le .
O n t h a t  d a y  n e ith e r  y o u  n o r  y o u r  r e p r e se n ta -

t iv e  a p p e a r e d , n or  d id  y o u  n o t i f y  m e o r  M r. 
B r isb a n e  t h a t  a n y  s te p s  h a d  b een  ta k e n  t o  c o r r e c t  
th e  d e fe c t s  in  th e  t i t le .  Y o u  fu r th e r  s ta te d  t o  
m e th a t  th e  t i t l e  w a s  n o t  in  y o u r  n a m e  a t  a l l ,  
b u t in  th e  n a m e  o f so m e  o n e  e ls e  a t  th e  t im e  t h a t  
y o u  m a d e  th e  c o n tr a c t  w ith  M r. B r is b a n e  a n d  
th a t  t h e  t i t l e  u p  t o  th e  p o in t  o f o u r  la s t  m e e t in g  

h a d  n e v e r  b e e n  v e s te d  in  y o u .
1, a c c o r d in g ly , r e p o r te d  t o  M r. B r is b a n e  th e  

s itu a t io n  u p  t o  th a t  d a te  a n d  h is  a t to r n e y , 1  u n -
d e r sta n d , i s  n o w  in  c h a r g e  o f  th e  m a tte r . I  h a v e  
n o  lo n g e r  a n y  o c c a s io n  to  r e p r e se n t  h im  a n d  am  
n o t in  c o m m u n ic a t io n  w ith  h im  o n  t h e  s u b je c t .
I  m u st, a c c o r d in g ly , r e fe r  y o u  t o  M r. S a m u e l C . 
C o w a rt o f  F r e e h o ld , N. J-, w h o , I u n d e r s ta n d , g o  
r e p r e se n ts  M r. B r is b a n e  in  th e  m a tte r  a t  p r e s e n t;  
m ere ly  a d d in g  th a t  I  c a n n o t  see  t h a t  i t  i s  r e a -
so n a b le  o f  y o u  n o w  t o  r e q u e s t  a n y  s ta te m e n t  fr o m  

m e a s  t o  th e  d e fe c ts  in  t h is  t i t le .
Y o u r s ,

Ko ber t  M . Boyd, J r .
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E x h ib it  D -16 .

J. F. F.
December 23, 1910.

Ho n . Ro ber t  M. Boyd, J r .
My dear Boyd:

I have been retained by James A. Sullivan to 
represent him in connection with his contract 

20 which Arthur Brisbane now claims to hold. I 
have received from Mr. Cowart a statement of «a 
few” of the objections raised to the title and in 
examining them it may be necessary for me to 
have a new title search made. I understand that 
Mr. Sullivan loaned you or Mr. Cowart an ab-
stract of the title of the property. I have asked 
Mr. Cowart to send it to me and he replies that 
it was not loaned to him, which means, I assume, 
that he hasn’t it. Will you kindly send it to me. 

20 Very truly yours,

E x h ib it  D -17 .

Ro ber t  M. Boyd, J r . i
A T T O R N E Y  A N D  C O U N SE LL O R -A T -L A W  

NO. 203 BR O A DW A Y
K oom  810 M anhattan

Tel. No. 96 C ortlandt

2315 New York, December 24th, 1910.
Ho n . J a me s  F. Fiel d er ,

30 15 Exchange Place,
Jersey City, New Jersey.

My dear Senator:
In the matter of the James A. Sullivan—Arthur 

Brisbane title, I have your letter of December 
23rd, requesting that I return to you an abstract 
of title belonging to Mr. Sullivan.

In reply I would say that Mr. Sullivan never 
loaned to me any abstract of title relating to the 
said matter. However, when I searched the title

40
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M r. B e n n e t t  M iln o r , o f  2 5 8  B r o a d w a y , N e w  Y o r k  
C ity , lo a n e d  m e a n  a b s tr a c t  w h ic h  p u r p o r te d  t o  
h a v e  b een  m a d e  b y  M r. S u ll iv a n . P r o b a b ly  th is  
i s  th e  o n e  j o u  h a v e  in  m in d ;  in  a n y  e v e n t , i t  i s  
th e  o n ly  o n e  I  h a v e  ev er  seen .

B u t  th is  a b s tr a c t  i s  n o  lo n g e r  in  m y  p o sse ss io n .
M y r e c o r d s  sh o w  th a t  i t  w a s  r e tu r n e d  t o  M r. M il-
n o r  o n  O cto b er  1 1 th , 1910 .

I  a c c o r d in g ly  s u g g e s t  t h a t  y o u  c o m m u n ic a te  
w ith  M r. M iln o r , h e  p r o b a b ly  b e in g  th e  p e r so n  1  
w h o  r e c e iv e d  th e  a b s tr a c t  fr o m  M r. S u ll iv a n .

I  t r u s t  t h a t  y o u  w i l l  th u s  b e a b le  t o  g e t  i t  w it h -
o u t m u ch  fu r th e r  tr o u b le .

V e r y  t r u ly  y o u r s ,
Ro ber t  M. Boyd, J r .

E x h ib it  D -18 .

J . F . F .
D e c e m b e r  2 7 , 191 0 . 20

Be n n e t t  Mil n o r , Esq.
D e a r  S ir :

F o r  t h e  p u r p o se  o f  e x a m in in g  c e r ta in  o b je c t io n s  
to  t i t l e  r a is e d  b y  M r. C o w a r t in  c o n n e c t io n  w ith  
p r o p e r ty  c o n tr a c te d  to  be so ld  b y  J a m e s  S u ll iv a n  
to  y o u , I  am  d e s ir o u s  o f  o b ta in in g  a n  a b s tr a c t  o f  
t i t l e  w h ic h  M r. S u ll iv a n  s a y s  h e  lo a n e d  so m e  o n e  
in te r e s te d  fo r  th e  p u r c h a se r . I  w r o te  M r. C o w a r t  
fo r  i t  a n d  h e  r e fe r re d  m e t o  M r. B o y d  a n d  n o w  
th e  la t t e r  r e fe r s  m e t o  y o u , s a y in g  th a t  h e  r e tu r n e d  30 
i t  to  y o u , O cto b er  11 , 1 9 10 . I  s h a l l  b e  g r e a t ly  

* o b lig e d  i f  y o u  w i l l  se n d  th is  a b s tr a c t  t o  m e, so  
th a t  I  m a y  b e in  a  p o s it io n  t o  lo o k  in t o  th e  m a tte r .
I  r e p r e se n t  M r. S u ll iv a n .

V e r y  t r u ly  y o u r s ,
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E x h ib i t  D-19.

20
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J. F. F.
December 27, 1910Sa mu e l  C. Co w a r t , Esq.

Dear Sir:
On receipt of your letter of the 22nd inst T 

wrote Mr. Boyd for the abstract of title and am

10 and r b!-hlm that he Sent l t  t 0  Milnorand I am writing the latter for it. If I am to
examine your objections, I must have a title
«larch before me. The title not being in Mr
Sullivan, he can do nothing in his own name to
clear up any flaws there may be. All I can do is

advise him, after examining the title, whether
or not you were justified in declining to complete
the contract with him. If the title is bad because
of defects under the tax sale, it will take months
to correct it and probably the owner would have
to take entirely new proceedings and in that event
we shall have to settle with you.

Will you please reply to the offer of settlement 
which I made in my letter to you of the 19th inst 

Very truly yours,

E x h ib it  D -20.

J. F. F.
December 30, 1910.

Sa mu e l  O. Co w a r t , Esq.
Dear Sir:

I have finally received the Sullivan abstract of- 
title, it having been in Mr. Milnor’s possession, 
ut I find that it sheds no light on any of the 

objections you make to the title. Reading over 
again your criticisms of the tax sale proceedings,
I am of the opinion that they are well founded 
and that the title supposed to be passed through 
these proceedings, is bad. I t  seems from your
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s ta te m e n t , t h a t  n o  r e s o lu t io n  o f  t h e  B o a r d  o f  
F in a n c e  o r d e r in g  t h e  ta x  sa le , c a n  h e  d isc o v e r e d , 
so  th a t  th e r e  i s  a c t u a l ly  n o  fo u n d a t io n  fo r  th e  
sa le . T h e n  to o , i t  a p p e a r s  t h a t  th e r e  a re  o ld  
m o r tg a g e s  s t i l l  o p e n  o f  r eco rd  a n d  I  d o  n o t  th in k  
w e  c a n  fin d  th e  o r ig in a l m o r tg a g e s  a n d  I  b e lie v e  
th e  m o r tg a g e e s  a r e  d e a d . T h is  i s  a  c o n d it io n  fo r  
w h ic h  M r. S u l l iv a n  i s  n o t  t o  b la m e . W h e n  h e  
c o n tr a c te d  t o  s e l l  h e  b e lie v e d  th e  t i t l e  g o o d  a n d , 
a s  I  h a v e  b e fo r e  s ta te d , h e  w a s  in  a  p o s i t io n  t o  r l©  
co n v ey . N e ith e r  h e , n o r  E l la  J . S u ll iv a n  c a n  g iv e  
a  w a r r a n ty  d e e d  a n d  I  th e r e fo r e  re n e w  th e  o ffer  
o f s e t t le m e n t  I  m a d e  in  m y  le t t e r  o f  th e  1 9 th  in s t .  
to  y o u . I f  y o u  w i l l  n o t  a c c e p t  i t ,  p le a s e  in fo r m  

m e w h a t  y o u  e x p e c t  u s  to  do.
V e r y  t r u ly  y o u r s ,

E x h ib it  D -2 1 .

J . F . F .  20
J a n u a r y  4 , 1911 .

Sa mu e l  G. Co w a r t , E sq .

D e a r  S ir :

Y o u r  le t t e r  o f th e  3 1 s t  u lt . i s  a t  h a n d .

I  h a v e  n o  d e s ir e  t o  c a l l  o n  M r. B r is b a n e  a n d  I  
s h a ll  s e t t le  th is  m a tte r  w ith  y o u  i f  I  c a n , b u t  i t  
se e m s t o  m e  t h a t  y o u r  c l ie n t  i s  a p p a r e n t ly  u r g in g  
y o u  to  fo r c e  M r. S u ll iv a n  t o  do  s o m e th in g  h e  i s  

a b s o lu te ly  u n a b le  t o  do.
W h e n  th e  c o n tr a c t  w a s  m a d e , t h e  t i t l e  w a s  in  

h is  s i s t e r  E l la  J . S u l l iv a n  a n d  th e y  b o th  b e lie v e d  
sh e  h a d  g o o d  t i t le .  H e  w a s  in  a  p o s it io n  to  o b ta in  
a  d e e d  fr o m  h e r  a t  th e  t im e  n a m e d  fo r  i t s  d e l iv -
ery , b u t y o u r  t i t l e  se a r c h  d e v e lo p e d  t h e  f a c t  th a t  
h e r  t i t l e  i s  b a d  a n d  y o u  w e r e  n a tu r a lly  u n w il l in g  
to  ta k e  i t .  T h is  w a s  S u l l iv a n ’s  le g a l ,  b u t  n o t  
m o r a l f a u l t  a n d  i t  b e in g  n o w  im p o s s ib le  fo r  h im  
to  p e r fo r m  h is  a g r e e m e n t, th e  q u e s t io n  i s  a s  to

40



208

his legal liability. On the question of damages 
I refer you to

H o lm e s  vs . S en n ick so n , 15 N. J. L. 3 1 3 .
G e rb e r t vs. T ru s te e s , 59 N. J. L. 160.

Suppose I can arrange for a bargain and sale 
deed from Ella J. Sullivan, are you willing to 
take such title as she has and pay the balance of 
the purchase price?

*° If we cannot settle this matter amicably and 
you are insistent on suit, I  can only say that I 
shall stand on Mr. Sullivan’s strict legal rights 
Before you file a bill for specific performance I 
suggest that you read the following recent cases:

P u b lic  S e r v ic e  Go. vs. H a ck en sa ck  M ead-
o w s  Co. 72 N. J. Eq. 285;

L o g a n  vs. F la tta n , 73 N. J. Eq. 222;
V a n  K e u r e n  vs . S ie d le r , 73 N. J. Eq. 239

20 1  do not kn<>w what was actually paid for the
tax title by the purchaser.

Very truly yours,

E x h ib it  D -2 2 .

J. F. F.
January 6, 1911.

Sa mu e l  C. Co w a r t , Esq.
Dear Sir:

30 If you will read my letter of the 4th inst. over 
again, you will see that I stated the relationship 
between Ella J. and James A. Sullivan.

Very trluy yours,

40
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E x h ib it  D -23.

J . F . F .
J a n u a r y  16 , 1911 .

Sa mu e l  C. Co w a r t , E sq .

D e a r  S ir :

I  le a r n  th a t  M r. W a lte r  D e a r , o r  so m e  o th e r  
p e r so n  fo r  th e  J e r s e y  C ity  P r in t in g  C o m p a n y , 
h a s  b een  n e g o t ia t in g  w ith  M r. B r is b a n e  fo r  h is  i o  
in te r e s t  in  th e  S u ll iv a n  c o n tr a c t . T h e s e  sa m e  
p e r so n s  h a v e  a p p r o a c h e d  M r. S u ll iv a n  a n d  m e on  
th e  s u b je c t  o f  p u r c h a s in g  th e  p r o p e r ty  a n d  I  w a n t  
y o u  t o  k n o w  th a t  I  h a v e  to ld  th e m  t h a t  M r. S u l l i -
v a n  i s  n o t  o n ly  le g a lly , b u t  m o r a lly  b o u n d  to  
c o n v e y  t o  M r. B r is b a n e  i f  h e  c a n  a n d  t h a t  I  h a v e  
a b s o lu te ly  r e fu se d  t o  e n te r  in t o  a n y  n e g o t ia t io n s  
w ith  th e m , or  to  e n te r ta in  a n y  p r o p o s it io n  fr o m  

th em .
V e r y  t r u ly  y o u r s , 20

E x h ib it  D -24.

Co py  o f  Tit l e  Repo r t .
T I T L E  N O . 2 3 1 5  

O r ig in a l M ark ed  D -25 .

30

40
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E x h ib it  D -25.

Reissue o f --------
Title in El l a  J. Su l l iv a n

County, Hudson. Street No. 11 Wilks Street. 
Lot lettered F. in Block numbered 1805, on 
Fowler’s Official Assessment Map of Jersey City,
N. J., 1894.

20 and filed in the office of the Register of the 
County of Essex as Map No.

1. Returns on Tax Search Annexed. None. ( See 
Official Tax Search).

2. Mortgages.
A. Mortgagor, William P. Kastenhuber and

Dora Kastenhuber, his wife.
Mortgagee, Jennie J. Turner.
Amount, $2,000. Dated July 2, 1908.

30 Recorded, July 14, 1908. Book 647, page 43
Payable in 3 years on July 2, 1911.
Interest 6 percent, payable semi-annually 
Assigned to

Assignment dated 
Recorded, Book, Page

B. Mortgagor,
Mortgagee,
Amount, $ Dated,

40
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r E x h ib it D-24-.

R e c o r d e d , B o o k , P a g e
P a y a b le  in  o n  190
I n te r e s t ,  p e r  c e n t  p a y a b le
A s s ig n e d  to  
A s s ig n m e n t  d a te d  
R eco r d e d ,

1. T h e  w a ll  o f  th e  b u ild in g  o n
th e  p r e m ise s  a d jo in in g  o n  t h e  en - *®
c r o a c h e s  in c h e s  o n  th e  p r e m ise s
d e sc r ib e d  in  S c h e d u le  “A ,” a n d  n o  t i t l e  i s  
in s u r e d  t o  a n y  la n d  s o  e n c r o a c h e d  u p o n .

2 . T h e  w a l l  o f  th e  b u ild in g  o n
th e  p r e m ise s  a d jo in in g  o n  th e  e n -
c r o a c h e s  in c h e s  o n  th e  p r e m ise s
d e sc r ib e d  in  S c h e d u le  “ A ,” a n d  n o  t i t l e  i s  
in su r e d  t o  a n y  la n d  s o  e n c r o a c h e d  u p o n .

3. T h e  in s u r e d  i s  n o t  in  p o s s e s s io n  o f  a
s t r ip  o f  la n d  a n d  n o  t i t l e  t o  s a id  ®®

s tr ip  i s  in su r e d .
4. V a r ia t io n s  b e tw e e n  th e  lo c a t io n  o f  th e  

fe n c e s  a n d  th e  reco rd  l in e s .
N o  su r v e y .

4. L e a se s  o f  r eco rd  a n d  fa c t s  a s  t o  p o s se s s io n . 

T e n a n ts  in  p o sse s s io n .

5. R e p o r t  o n  S tr e e ts . P u b lic .

6 . R e s tr ic t iv e  C o v e n a n ts  a n d  e a se m e n ts ,

7. J u d g m e n ts . S e e  S c h e d u le  a n n e x e d , N o  30 
T r e n to n  se a r c h e s  m a d e .

8 . C o n d it io n s  a n d  o th e r  in c u m b r a n c e s  or  d e -

fe c ts . S e e  S c h e d u le  a n n e x e d .

40
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E x h ib i t  D -24„ 

J u d g men t s .

Ch a r l e s  K. Co bb,
v. On Contract, on 

D efau lt.
An n a be l l a  Ta y l o r , and Samuel (

Tit l e  2315.
Deed, Davis to Dieffenbach, recorded in Book 

1009, page 407. The proceedings for the sale of 
this property for taxes and authorizing the issuing 
of the above deed seem to be defective in many 
particulars in that such proceedings do not con-
form to the statute in the following respects :

36 The petition to the court is not signed and 
verified by C. R. Dieffenbach, purchaser, but by 
John J. Mulvaney, Attorney. This does not con-
form to the Laws of 1996, page 552, which states 
that the petition must be verified by the purchaser 
or his legal representatives or assigns.

The verification in the petition is signed by 
John J. Mulvaney and contains a jurat as follows : 
“Sworn and subscribed at Jersey City, N. J., this 
15th day of May 1908, before me,” but does not 

40 contain the signature or name of office of any

Hays, surviving partners, etc. Damages $442.78 
Costs $31415

Wil l is , Ed wa r d s & Bu mst ea d ,
Attorneys.

Rec o g n iza n c es .

20

Ella Sullivan 
George Schmitt 
George Schmidt 
George Smith



E x h ib i t  D -2£.

o ffic ia l b e fo r e  w h o m  su c h  p e t it io n  c o u ld  b e  sw o r n  

to — t h is  h a v in g  b een  l e f t  b la n k .
I n  th e  b o d y  o f  th e  p e t it io n  th e r e  i s  n o  d e sc r ip -

t io n  o f  th e  p r o p e r ty  b y  m e te s  a n d  b o u n d s  a s  r e -
q u ir e d  b y  G e n e r a l S ta tu te , p a g e  338 0 .

O n  su c h  a p p lic a t io n  n o  n o t ic e  th e r e o f  w a s  g iv e n  
a n d  th e r e  b e in g  in f a n t s  in v o lv e d  th e r e  i s  a  qu es- ^  

t io n  w h e th e r  th e  c o u r t  h a d  ju r is d ic t io n .

T h e  o r d e r  c o n ta in s  a  d ir e c t io n  t h a t  a  d e e d  s h a ll  
is s u e  u n to  C . R u d o lp h  D ie ffe n b a c h  c o n v e y in g  
u n to  h im , h is  e x e c u to r s  a n d  a s s ig n s , a l l  sa id  la n d s ,  
etc . T h is  la n g u a g e  d o es  n o t  c o n fo r m  t o  th e  deed  

w h ic h  p u r p o r ts  t o  c o n v e y  t o  h is  h e ir s .

I n  th e  a ff id a v it  o f  J a m e s  J. D o w lin g  a s  to  th e  
p u b lic a t io n  o f  th e  n o t ic e  th e r e in  i t  p u r p o r ts  t o  be  
v e r ified  t h e  2 7 th  d a y  o f M a y , b u t  in  th e  j u r a t  th e  
y e a r  i s  l e f t  b la n k  a n d  th e r e  i s  n o  c o p y  o f  th e  2Q 
n o t ic e  a n n e x e d  t o  s a id  a ffid a v it, a n d  in  t h e  s a id  
ju r a t  th e r e  i s  n o  m e n t io n  o f  th e  p la c e  w h e r e  s a id  

a ffid a v it  w a s  ta k e n .
T h e  p r o c e e d in g s  seem  t o  in d ic a te  t h a t  th e r e  a re  

a b o u t f if te e n  in f a n t s  in te r e s te d  in  th e  p r o p e r ty  
b e s id e s  a  la r g e  n u m b e r  o f  a d u lt s ;  b u t  th e r e  i s  
n o th in g  o n  t h e  reco rd  to  sh o w  w h e th e r  th e  p e r -
so n s  n a m e d  in  th e  p r o c e e d in g s  a re  p r o p e r  p a r t ie s  
o r  a l l  th e  p a r t ie s  in te r e s te d  w h o  sh o u ld  h a v e  

b een  jo in e d  in  th e  p r o c e e d in g . 30
T h e  o r ig in a l  r e s o lu t io n  o f  th e  B o a r d  o f  F in a n c e  

o f J e r s e y  C ity  t h a t  t h is  p r o p e r ty  s h o u ld  b e  so ld  
fo r  ta x e s  c o u ld  n o t  b e  fo u n d  in  t h a t  o ffice  a n d  a  
c o p y  r e c ite s  t h a t  th e  ta x e s  a n d  a s s e s s m e n ts  h a v e  
b een  a d ju s te d ;  th e  d eed  s t a t e s  t h a t  th e  ta x e s  a n d  
a s s e s s m e n ts  h a v e  n o t  b e e n  a d ju s te d . I n  s u c h  r e so -
lu t io n  a  n u m b e r  o f  o th e r  p a p e r s  a re  r e c ite d , b u t  

th e y  a re  n o t  o n  record .
T h e r e  a p p e a r  to  b e  n o  p r o o fs  o f  a d v e r t is e m e n t  

in  t h e  office o f  t h e  C ity  C o lle c to r ;  t h a t  i s ,  ad ver-

Jersey State Library
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tisement of notice of sale, so that it. is im-
possible to say whether such publication was 
properly made or made at all.

No Certificate of Sale on file in the office of the 
City Collector. When the deed was issued such 
certificate should have been returned and filed in 
the office of the City Collector and should remain 

10 on file in that office.
In the City Collector’s office there is only a 

copy of the schedules containing this property 
among others which were to be sold for taxes; the 
original is not on file.

The order to issue the deed has not been filed 
in the office of the Clerk of the Court in accord-
ance with Rule 40 of the Supreme Court of New 
Jersey and Rule 18 of the Circuit Court, which 

20 O îces that such order shall be filed within ten 
days after the granting thereof; this order has 
never been filed at all and not being filed within 
the time required by law is void. See M a yo r and  
A ld e rm e n  o f J e r s e y  C i ty  vs. D a v is , C i ty  C ollector, 
76 Atl. 969, handed down by the New Jersey 
Supreme Court June 30, 1910, which holds in 
effect that on order directing a deed to issue un-
less entered in the minutes of the Circuit Court 
in accordance and within the time required by 
the rule is void and of no effect.

The moving papers in the proceeding contain a 
number of typographical errors as to the spelling 
of various names.

Upon investigating the proceedings leading to 
the above tax sale in many instances the original 
records could not be found on file in the proper 
offices; these original records either having been 
destroyed or mislaid and thus it could not be 
ascertained whether or not the statute had been 
complied with by the public officers in the pro-4 0
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c e e d in g  le a d in g  u p  t o  th e  sa le  o f  th e  p r o p e r ty  in  

q u e stio n .
T h e  d e fe c ts  a b o v e  m e n tio n e d  b e in g  o f  su c h  a  

n a tu r e  a s  t o  se e m  t o  p r e c lu d e  th e  p o s s ib i l i ty  o f  
th is  t i t l e  b e in g  m a r k e ta b le  u n le s s  th e y  w e r e  e x -
p la in e d  o r  rem o v ed , a n u m b e r  o f  o th e r  m a tte r s  
in  c o n n e c t io n  w ith  th e  ab o v e  p r o c e e d in g  w e r e  n o t  
in v e s t ig a te d . I f  th e  ab o v e  d e fe c ts  sh o u ld  b e  re- 1 0  
m oved  th e s e  m a tte r s  c a n  b e ta k e n  u p  a n d  lo o k e d  

in to  fu r th e r .
M o r tg a g e , W ilk s  to  O lc o tt , r e c o r d e d  in  B o o k  

13, p a g e  192 . C a n c e lla t io n  c la u s e  o n  th e  m a r g in  
o f ’ th e  reco rd  s t a t e s  th a t  th e  o r ig in a l  m o r tg a g e  
“w a s  r e c e iv e d  in  f u l l  b y  L e t t ie  A lle n , A d m in is -
tr a tr ix  o f  N ic h o la s  P r io r , A s s ig n e e , e tc .” N o  
reco rd  o f  a n y  su c h  a s s ig n m e n t  c o u ld  b e  fo u n d , 
so  t h a t  t h is  m o r tg a g e  m a y  s t i l l  b e  a  l ie n  a g a in s t  ^  

th e  p r o p e r ty .
B o o k  3 0 , p a g e  3 7 4  o f  M o r tg a g e s . C a n c e lla t io n  

c la u se  o n  th e  m a r g in  o f th e  rec o r d  w a s  n o t  s ig n e d  
by th e  R e g is te r  so  t h i s  m o r tg a g e  m a y  s t i l l  b e  a  

l ie n  a g a in s t  th e  p r o p e r ty .
B o o k  3 0 , p a g e  3 7 4  o f  M o r tg a g e s . A s s ig n m e n t  

o f t h is  m o r tg a g e  (B o o k  3 3 , p a g e  1 1 7 )  fr o m  L e t t ie  
A lle n  t o  J o h n  P a te r s o n , a s s ig n s  B o o k  3 0 , p a g e  
37 5  o f  M o r tg a g e s ;  p r o b a b ly  in te n d e d  t o  a s s ig n  
B o o k  3 0 , p a g e  3 7 4  o f  M o r tg a g e s . T h is  m o r tg a g e  go  
n o t  b e in g  p r o p e r ly  c a n c e lle d  fo r  t h is  a d d it io n a l  
rea so n  m a y  s t i l l  be a  l ie n  a g a in s t  th e  p r o p e r ty .

B o o k  3 1 , p a g e  73 9  o f  M o r tg a g e s . C a n c e lla t io n  
c la u se  n o t  s ig n e d  b y  R e g is te r . T h is  m o r tg a g e  
a ffe c ts  th e  p r o p e r ty  a n d  p r o b a b ly  i s  s t i l l  a n  o u t -

s ta n d in g  lie n .
B o o k  4 2 5 , p a g e  2 7 6  o f  D e e d s . F r o m  w h e r e  d o e s  

E lla  M . D e w e y  d e r iv e  th e  in t e r e s t  sh e  p u r p o r ts  

to  co n v e y  b y  th is  d eed ?
B o o k  1 0 7 8 , p a g e  9 1  o f  D e e d s . H a v e  n o  s e a ls  4 0  

a tta c h e d .
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Book 43 oi Deeds, page 721. Was the grantor, 
Daniel Van Reypen, unmarried?

Book 47 of Deeds, page 271. Deed taken sub-
ject to mortgage. Mortgage purports to be can-
celled on receipt of Robert Gilchrist, Assignee; 
no record to show assignment to Gilchrist Mort- 
gage may still be a lien.

Book 80 of Deed®, page 332. Subject to same 
objection as Book 47 of Deeds, page 271.

Book 1009 of Deeds, page 406. Is C. Rudolph 
Dieffenbach unmarried?

Dated, August 15, 1910. Examiner approved.

St a t e  o f  N e w  J e r s e y )
C o u n t y  o f  S u s s e x  fSS' *

20 being duly sworn
says, the owner of the premises shown
in the diagram at the head of this certificate, 
which are free from all incumbrance, except as 
therein stated. There are no judgments against 

in any Court of this State or of the 
United States. I have never filed any petition in 
bankruptcy, or been adjudged a bankrupt.

Sworn to before me, )
this day 190 f

30 J

40
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S E T T L E M E N T

CREDIT

P a id  on  s ig n in g  c o n tr a c t ,
M o r tg a g e  h e ld  b y
In t . fr o m  a t  p e r  c e n t  m . d .
P u r c h a se  m o n e y  m o r tg a g e
R e n t fr o m  to  10
T a x e s
W a te r  R a te s ,
A sse s sm e n ts ,
R e c o r d in g  F e e s ,
T o ta l C red it,

DEBIT

P u r c h a se  P r ic e ,
I n t . fr o m  to  a t  p e r  c e n t

D r a w in g  P a p e r s ,
R e c o r d in g  F e e s ,
In su r a n c e
R e n t fr o m  to

T o ta l D e b it ,
T o ta l C red it b r o u g h t over , 
B a la n c e  p a id ,

Repo r t  o f  Cl o s in g . 30
Closed at by on 190
Present:

T h e  p o lic y  i s  t o  b e  s e n t  to  

a t
Fire insurance amounting to $ to be

transferred by
T h e f o l lo w in g  in s tr u m e n ts  w e r e  d e liv e r e d  a n d  

r e c o r d e d :

40





Opinion of V ice  C h an cellor H ow ell.

IN CHANCERY OF NEW JERSEY.

20

Between

A r t h u r  B r i s b a n e ,

Complainant,
and | 10

J a m e s  A . S u l l i v a n , et als.,

Defendants.

O n  f in a l h e a r in g  o n  b i l l ,  a n sw e r , r e p lic a t io n

a n d  p r o o fs . . ,
M r. A d r ia n  H ik e r  fo r  th e  c o m p la in a n t .
M r. R a n d o lp h  P e r k in s  fo r  th e  d e fe n d a n ts .

M e m o r a n d u m .

H °TMs ’ fa a ° s u i t  fo r  th e  « p ec ific  performance o f

a n  a g r e e m e n t to  c o n v e y  la n d s . O n  J u ly  8 > 18  > 
th e  la n d s  in  q u e s t io n  b e lo n g e d  to  T h o m a s  H . . 

W ilk s . O n  t h a t  d a y  h e  d ie d , le a v in g  a  w i l l  m a n  
b y  w h ic h  h e  d e v is e d  th e  s a id  p r o p e r ty  to  D o r a  
E  W ilk s  fo r  t h e  te r m  o f  h e r  n a tu r a l  l i f e ,  a n  
a t  h e r  d e a th  t o  th e  h e ir s  o f  h er  b o d y  h o r n  m  
la w f u l  w e d lo c k , w it h  a  d e v is e  o v er  m  c a s e  
fa i lu r e  o f  i s s u e .  D o r a  E . W ilk s  s u b s e q u e n t ly  
m a r r ie d  W il l ia m  P . K a s te n h u h e r ;  sh e  h a s  b eco m e  
th e  m o th e r  o f  tw o  c h ild r e n , h o r n  in  la w f u l  w e d -
lo c k , b o th  o f  w h o m  a r e  in f a n t s  u n d e r  th e  a g e  o 
tw e n ty -o n e  y e a r s . M r. a n d  M rs. K a s te n h u h e r  a n d  
th e  tw o  c h ild r e n  a r e  l iv in g .  M rs. K a ste n h u h e r ,  
th e  l i f e  t e n a n t ,  a l lo w e d  th e  ta x e s  a s s e s s e d  b y  th e  
c i t y  o f  J e r s e y  C ity  a g a in s t  s a id  p r e m ise s  to  r e -
m a in  u n p a id . T h e r e u p o n  th e y  s o ld , a n d  b y  d ir e c  io n  
o f  th e  c ir c u it  c o u r t  o f  H u d s o n  C o u n ty  a  d eed

8 0

40
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th e r e fo r  w a s  d e liv e r e d  to  C h a r le s  R . D iffen b a ch  
th e  p u r c h a s e r  a t  th e  t a x  s a le . H e  su b se q u e n tly  
c o n v e y e d  th e  sa m e  to  W il l ia m  1>. E a s te n h u b e r  

e  h u sb a n d  o f  th e  l i f e  t e n a n t , a n d  th e y  jo in ed  
m  a  c o n v e y a n c e  to  J a n ie s  B i l l in g t o n ,  w h o  in  
tu r n  c o n v e y e d  th e  sa m e  to  th e  d e fe n d a n t  E lla  
J .  S u ll iv a n . M iss  S u ll iv a n  to o k  t i t le ,  n o t  fo r

10  r i  n  bUt f ° r  h er  b r o th e r > t h e  d e fe n d a n t , J a m e s  
A . S u ll iv a n , w h o  a d v a n c e d  th e  p u r c h a se  m on ey .
J a m e s  A . S u l l iv a n  th e r e u p o n  m a d e  th e  c o n tr a c t  in  
q u e s t io n  o n  J u ly  19 , 1 9 10 . B y  t h is  c o n tr a c t  h e  
a g r e e d  th a t  h e  w o u ld  c o n v e y  th e  p r e m ise s  in  
q u e s t io n  to  B e n n e t t  M iln o r  in  c o n s id e r a t io n  o f  th e  
su m  o f  |4 ,8 0 0  b y  d e e d  “o f  f u l l  c o v e n a n t an d  
w a r r a n ty , fr e e  fro m  a l l  e n c u m b r a n c e , e x c e p t  a  
m o r tg a g e  o f  |2 ,0 0 0  h e ld  b y  J e n n ie  T u r n e r ” on  or  
b efo re  S e p te m b e r  1  n e x t  e n s u in g  th e  d a te  th ereo f  

* 0  w ith  s t ip u la t io n s  c o n c e r n in g  th e  m e th o d  o f  th e  
p a y m e n t o f  th e  p u r c h a s e  m o n ey . M iln o r  w a s  
a c t in g  fo r  th e  c o m p la in a n t , a n d  h e  su b se q u e n tly  
m a d e  a n  a s s ig n m e n t  in  w r it in g  to  h im  o f  a l l  h is  
in te r e s t  m  th e  s a id  c o n tr a c t . A f te r  th e  c o n tr a c t  
h a d  b e e n  e x e c u te d  a n d  w h ile  i t  w a s  in  th e  w a y  
o  p e r fo r m a n c e  i t  w a s  d isc o v e r e d  th a t  th ere  
w e r e  s e r io u s  d e fe c t s  in  th e  d e fe n d a n t’s  t i t le  
I h e s e  d e fe c ts  a r e  s e t  o u t  in  a  r e p o r t  m a d e  to  th e  
I d l e  G u a r a n ty  C o m p a n y  w h ic h  h a d  u n d er ta k en  

3 0  to  g u a r a n te e  th e  t i t l e  to  th e  c o m p la in a n t , w h ich  
r e p o r t  i s  a n n e x e d  to  th e  a n s w e r  a n d  is  a d m itte d  
m  e v id e n c e  u n d e r  a  s t ip u la t io n  filed  o n  th e  d ay  
o f  th e  h e a r in g . O n e  o f  th e  s e r io u s  o b je c tio n s  is  

a  i  e  w a s  m a d e  b y  v ir tu e  o f  a  p r o ceed in g  
ta k e n  u n d e r  w h a t  i s  k n o w n  in  th is  S ta te  a s  th e  

a r tm  A c t , w h c h  p r o c e e d in g s  a r e  a d m itte d  by  
th e  s a id  s t ip u la t io n  t o  b e  in fo r m a l a n d  n o t  bind- 
m g  u p o n  th e  K a s te n h u b e r  c h ild r e n .

T h e  o b je c t io n s  to  th e  t i t l e  m a d e  i t  necessary to  
40 p o s tp o n e  th e  p e r fo r m a n c e  o f  th e  c o n tr a c t, a n d  it
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was p o s tp o n e d  b y  w r it in g  u n t i l  O cto b er  1 , 1 9 1 0 , 

jjid  s u b s e q u e n t ly  t o  O cto b er  1 5 ,1 9 1 0 .
T h e  c o m p la in a n t  f ile d  h is  o r ig in a l  b i l l  fo r  th e  

sp e c if ic  p e r fo r m a n c e  o n  F e b r u a r y  2 8 , 1 9 1 1 . A t  
th a t  t im e  h e  h a d  b e e n  in fo r m e d  o f  th e  e x a c t  s t a t e  
o f th e  t i t l e  a n d  k n e w  t h a t  th e  d e fe n d a n ts  S u l l iv a n  
k a d  a t  m o s t  o n ly  a  r ig h t  w h ic h  d e p e n d e d  u p o n  
the l i f e  o f  M rs. K a s te n h u b e r , a n d  t h a t  t h is  r ig h t  
p o s s ib ly  d e p e n d e d  u p o n  in fo r m a l p r o c e e d in g s  u n d e r  
th e  t a x in g  la w s  w h ic h  w e r e  n o t  b in d in g  u p o n  
th e  K a s te n h u b e r  c h ild r e n . H e  su b s e q u e n t ly  fUed  
a n  a m e n d e d  b i l l  in  w h ic h  h e  s ta te s  t h a t  h e  h a s  
e le c te d  t o  a c c e p t  fr o m  th e  S u l l iv a n s  su c h  t i t l e  a s  
th e y  a r e  l ia b le  t o  c o n v e y  t o  h im , a n d  h e  te n d e r s  
h im s e lf  r e a d y  a n d  w i l l in g  to  p a y  t o  th e m  a 
p r o p o r t io n a te  p a r t  o f  th e  p u r c h a se  m o n e y  a g r e e d  
u p o n  t o  b e  a s c e r ta in e d  b y  t h e  c o u r t , o r , in  o th e r  
w o r d s , h e  p r o p o se s  to  ta k e  s u c h  t i t l e  a s  th e  S u l  1 
v a n s  c a n  g iv e  h im , w it h  a  d e d u c t io n  fr o m  th e  
p u r c h a se  p r ic e  fo r  th e  v a lu e  o f  t h a t  p o r t io n  o f  th e  

oatntp w h ic h  c a n n o t  b e  c o n v e y e d .

10

20

S p e c if ic  p e r fo r m a n c e  o f  t h is  c o n tr a c t  i s  r e s is te d  
u p o n  th e  g r o u n d s  a b o v e  in d ic a te d , a n d  u p o n  th e  
fu r th e r  g r o u n d  c o n ta in e d  in  th e  l i s t  o f  o b je c t io n s  
t h a t  th e r e  a r e  a  ju d g m e n t  a n d  se v e r a l c r im in a l  
r e c o g n iz a n c e s  u n c a n c e l le d  o f  r e c o r d  w h ic h  m a y  
b e l ie n s  u p o n  th e  la n d . I n a s m u c h  a s  th e r e  is  ^  
n o  te s t im o n y  w h a te v e r  in  th e  c a se  o f  th e  fa c ts  
r e la t in g  t o  th e  ju d g m e n t  a n d  r e c o g n iz a n c e s , I  
s h a ll  a s su m e  t h a t  th e y  a r e  in c lu d e d  r a th e r  a s  a  
m a k e w e ig h t . A s  to  th e  e s ta te  w h ic h  th e  S u l l i -
v a n s  n o w  h a v e  in  th e  p r e m ise s , th e  d e fe n d a n ts  
sa y  t h a t  i t  i s  v e r y  u n c e r ta in  a n d  d o u b tfu l w h e th e r  
th e y  h a v e  a n  u n q u e s t io n a b le  t i t l e  fo r  th e  l i f e  o f  
M rs. K a s te n h u b e r , a r g u in g  t h a t  w h e n  M r. K a s t e n -
h u b er  m a d e  h is  d e e d  t o  B i l l in g t o n  M rs. K a s t e n -
h u b er  jo in e d  in  th e  c o n v e y a n c e  m e r e ly  to  r e le a s e  ^  
h er  r ig h t  o f  d o w e r . B u t  th is  c a n n o t  b e  th e  c a s e ,



2 2 1

M emorandum.

s h e  e ith e r  h a d  a  l i f e  e s ta te  in  th e  w h o le  p r o p e r ty  
or  s h e  h a d  n o t ; i f  sh e  h a d  a  l i f e  e s ta te  in  th e  w h o le  
p r o p e r ty , a n d  th e  t a x  p r o c e e d in g s  d id  n o t  a ffe c t  i t  
b e c a u se  o f  th e ir  ir r e g u la r ity , sh e  w a s  le f t  a t  th e ir  
te r m in a t io n  in  th e  sa m e  p o s it io n  a s  i f  th e r e  h a d  been  
n o  t a x  p r o c e e d in g s , a n d  h e r  j o in t  d eed  w ith  her  
h u sb a n d  w o u ld  o p e r a te  to  c o n v e y  a n y  in te r e s t  th a t  

10 ch e  m ig h t  h a v e , e ith e r  a s  l i f e  te n n a n t , o r  d o w eress  
o r  o th e r w ise , a n d  b e c a u se  o f  h e r  e x e c u t io n  o f  th e  
d e e d  to  B i l l in g t o n  th e  S u ll iv a n s  u n d o u b te d ly  
h a v e  th e  r ig h t  to  th e  p o s s e s s io n  o f  th e  p rem ises  
d u r in g „ th e  l i f e  o f  M rs. K a ste n h u b e r . T h erefore  
th e  o n ly  t i t l e  w h ic h  th e  S u ll iv a n s  b ecam e p o s -
s e s s e d  o f  w a s  a  r ig h t  to  e n jo y  th e  r e n ts , is su e s  
a n d  p r o fits  o f  th e  p r e m ise s  d u r in g  th e  l i f e  tim e  
o n ly  o f  M rs. K a s te n h u b e r ;  a n d  th e y  th ere fo re  
c a n n o t  c o m p ly  s p e c if ic a l ly  w ith  th e  ag reem en t  

20  t h a t  M r. S u ll iv a n  e n te r e d  in to  to  c o n v e y  t i t le  to  
th e  p r e m ise s . I t  is  tr u e  t h a t  th e  a g r e e m e n t d oes  
n o t  c o n ta in  th e  p h r a se  “g o o d  t i t l e ”, y e t  i t  does  
c o n ta in  a  c o v e n a n t  to  “w e l l  a n d  su ff ic ie n t ly  co n -
v e y ” to  M iln o r  “h is  h e ir s  a n d  a s s ig n s  b y  deed  
o f  f u l l  c o v e n a n t  a n d  w a r r a n ty , fr e e  fro m  a l l  en -
c u m b r a n c e  e x c e p t” &e. T h is  m e a n s  th a t  th e  
v e n d o r  is  b o u n d  to  m a k e  a  g o o d  t i t le .  Loundsbery 
v. Lcicander, 10  C. E . G r. 5 5 4 ;  Skinner v. Christie,
7  D ic k ., 7 2 0 ;  U n d e r  n o  c ir c u m sta n c e s , th erefo re , 

3 0  c o u ld  th e  v e n d o r  su c c e e d  o n  a  b i l l  fo r  sp ec ific  
p e r fo r m a n c e ; b u t  th e  p o s it io n  o f  th e  v en d ee  is  
d iffe r e n t . T h e  v e n d o r  h a v in g  a g r e e d  th a t  he  
w o u ld  m a k e  a  g o o d  t i t le ,  a n d  f in d in g  i t  im p o ssib le  
to  d o  so , m u s t , a t  th e  c a l l  o f  th e  v en d ee  co n v ey  
w h a t  in t e r e s t  h e  h a s  a n d  r e c e iv e  th e  p u rch a se  
m o n e y , le s s  a n  a b a te m e n t  th e r e o f  e q u a l to  th e  
v a lu e  o f  th e  in te r e s t  n o t  c o n v ey ed . T h is  w a s  
h e ld  in  th e  r e c e n t  c a se  o f  Ferrell v. Bork, 79 A tl. 
8 9 7 , a ff. 6 B u c h . 615 . T h ere  th e  v en d o r  h ad  t i t le  

40 o n ly  a  3 / 4  in te r e s t  in  th e  la n d s  in  q u estio n .
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H e  c o n tr a c te d  to  c o n v e y  th e  e n t ir e  t i t le .  T h e  
v e n d e e  e le c te d  to  a c c e p t  su c h  t i t l e  a s  th e  v e n d o r  
c o u ld  c o n v e y , a n d  i t  w a s  h e ld  t h a t  h e  w a s  e n t it le d  
to  a  d e c r e e  fo r  th e  sp e c if ic  p e r fo r m a n c e  o f  th e  
c o n tr a c t , le s s  1 / 4  o f  th e  t i t l e  u p o n  p a y m e n t  o f  
th r e e  fo u r th s  o f  th e  p u r c h a se  m o n e y . T h is  w a s  
in  1 9 1 0 , h u t  lo n g  p r io r  to  t h a t  i t  w a s  h e ld  b y  o u r  
A p p e lla te  C o u r t in  Lounsbery v. Locander (1 8 7 4 )  1 0  
su p r a , t h a t  a  p u r c h a se r  o n  a  b i l l  fo r  sp e c if ic  p e r -
fo r m a n c e  f ile d  b y  th e  v e n d o r  w o u ld  n o t  b e  c o m -
p e lle d  t o  a c c e p t  c o m p e n s a t io n  or  in d e m n ity , b u t  
th a t  o n  a  b i l l  b y  th e  p u r c h a se r  th e  v e n d o r  w o u ld  
b e r e q u ir e d  to  a l lo w  c o m p e n s a t io n  i f  h e  sh o u ld  
b e  a b le  t o  m a k e  t i t l e  fo r  a  p a r t  b u t  n o t  fo r  th e  
w h o le  a n d  i f  th e  p u r c h a se r  c o n s e n ts  to  a c c e p t  
p a r t  p e r fo r m a n c e  w it h  s u c h  c o m p e n sa tio n . A  
s im ila r  r u l in g  w a s  m a d e  in  th is  c o u r t  in  Borden 
v. Curtis, 3  D ic k . 1 2 8 , a n d  in  Keator v. Brown, * 0  

12 D ic k . 600 .
T h e  E n g l is h  c a se s  d is c lo s e  a  s im ila r i t y  o f  ju d i-

c ia l  th o u g h t , a s  w i l l  a p p e a r  b y  e x a m in a t io n  o f  
th e  c a se s  fr o m  th o s e  c o u r ts  c it e d  in  th e  b r ie f  o n  
b e h a lf o f  th e  c o m p la in a n t . Nelthorpe v. Holgate,
1  C o ll. 2 0 4 ;  Barnes v. Wood, L . R . 8 E q . 4 2 4 ;  

Barker v. Cox, L . R . 4  C. D . 464 .

T h is  r u le  se e m s  to  p r e v a il  w h e th e r  th e  d e fic ie n c y  
r e la te s  t o  e ith e r  th e  q u a n t ity  o r  th e  q u a lity  o f  th e  es- _  
ta te , t h a t  i s  t o  th e  p h y s ic a l  a m o u n t  o r  th e  te n u r e  o f  
th e  h o ld in g . In Tobin v. Larkin, 1 8 3  M a ss ., 389 , 
th e  d e f ic ie n c y  w a s  1 / 1 2  p a r t  o f  th e  p r o p e r ty  
w h ic h  th e  v e n d o r  d id  n o t  o w n , b u t  th e  r u le  w a s  e n -
fo r c e d  a g a in s t  h i m ; a n d  in  Barnes v. Wood, su p r a , 
th e  h u sb a n d , w h o  h a d  o n ly  a n  e s ta te  pur auter vis, 
c o n tr a c te d  t o  c o n v e y  th e  fe e . T h e  p u r c h a se r  
e le c te d  to  ta k e  w h a t  t i t l e  h e  co u ld  g iv e , w it h  a  
p ro p er  a llo w a n c e  b y  w a y  o f  c o m p e n sa tio n  fo r  
th e  d e fic ie n c y . I n  t h a t  c a se  J a m e s , Y . C. s a y s :  4Q
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io

so

T h e  p la in t i f f  e n te r e d  in t o  a  c o n tr a c t  w ith  
in m  m  ig n o r a n c e  o f  a n y  d e fe c t  in  t i t le .  T he  
h u sb a n d  th e r e fo r e  w o u ld  b e  b o u n d  to  co n -
v e y  w h a te v e r  in te r e s t  h e  h a d . T h e  d e fe n d -
a n t  i s  b o u n d  t o  th e  sa m e  e x te n t , a n d  i t  i s  fo r  
th e  c o u r t  to  fin d  o u t  in  th e  b e s t  w a y  i t  can  
h o w  c o m p e n s a t io n  c a n  b e m a d e . T here  
m u s t  b e a  d e c la r a t io n  th a t  th e  p la in t if f  is  
e n t i t le d  to  a  sp e c if ic  p e r fo r m a n c e  o f  h is  co n -
tr a c t  t o  th e  e x t e n t  o f  S tr in g e r ’s  in te r e s t ,  w ith  

r e f f r en ce  t o  in q u ir e  w h a t  c o m p e n sa tio n  
s h o u ld  b e  m a d e  fo r  th e  o u ts ta n d in g  in te r e s t .”

M y  c o n c lu s io n , th e r e fo r e , i s  t h a t  th e  c o m p la in -
a n t  i s  e n t i t le d  to  a  d e c r e e  t h a t  th e  d e fe n d a n ts  
S u ll iv a n  a n d  s is t e r  c o n v e y  to  th e  c o m p la in a n t  
w h a te v e r  in t e r e s t  th e y  h a v e  a s  l i f e  te n a n ts  d u r-
in g  th e  l i f e  o f  M rs. K a s te n h u b e r  or  o th e r w ise  
a n d  i t  o n ly  r e m a in s  to  a s c e r ta in  w h a t  d e d u c tio n  
sh o u ld  b e m a d e  fr o m  th e  a g r e e d  p u r c h a se  m o n ey  
to  c o m p e n sa te  th e  c o m p la in a n t  fo r  th e  d efic ien cy  
in  th e  t i t le .  T h is  c a n  e a s i ly  b e  d e te r m in e d  by  
a s c e r ta in in g  th e  v a lu e  o f  th e  l i f e  e s ta te  a n d  d e-
d u c t in g  th e  a m o u n t  fr o m  th e  t o t a l  p u rch a se  
m o n e y , w h ic h  w i l l  le a v e  th e  su m  to  b e a llo w e d  for  
c o m p e n sa tio n .

B u t  in  t h is  a d ju s tm e n t  o f  th e  e q u it ie s  b etw een  
th e  p a r t ie s  th e  c o m p la in a n t  m u s t  g iv e  u p  h is  
c la im  fo r  a  w a r r a n ty  d eed , o r  m u s t  su b m it  him - 

80  s e l f  to  a  p e r p e tu a l  in ju n c t io n , to  be p r o v id e d  for  
m  th e  d ecree , a g a in s t  b r in g in g  a n y  a c t io n , e ith er  
a t  la w  o r  in  e q u ity , fo r  a  v io la t io n  o f  a n y  ex p ress  
o r  im p lie d  c o v e n a n ts  o n  th e  p a r t  o f  th e  ven d or  
to u c h in g  th e  la n d  in  q u e s t io n . I f  th e  ven d o r  in -
te n d e d  to  p a y  th e  w h o le  o f  th e  p u r c h a se  m on ey  
h e  m ig h t  p o s s ib ly  b e  r e m it te d  to  h is  rem ed y  on  
th e  c o v e n a n ts , b u t  in a s m u c h  a s  h e  is  n o w  b e in g  
c o m p e n sa te d  fo r  th e  b re a c h  o f  th e  co v e n a n ts , h e  
c a n n o t  in s i s t  u p o n  th e ir  in s e r t io n  in  th e  deed , or  

4 0  o n  a n y  r ig h t  o f  a c t io n  in  r e sp e c t  th ereo f.
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IN CHANCERY OF NEW JERSEY.

B e tw e e n  I

A r t h u r  B r i s b a n e , /

Complainant,  V O n B i l l ,  e tc . 
and / 1 0

J a m e s  A . S u l l i v a n , e t  a ls . ,  I 

Defendants. J

I ,  T h o m a s  L . R a y m o n d , s p e c ia l  m a s te r  in  
C h a n c e r y  o f  th e  S t a t e  o f  N e w  J e r s e y , to  w h o m  
th e  a b o v e  s t a te d  c a u se  w a s  r e fe r r e d  fo r  th e  e x -
a m in a t io n  o f  w itn e s s e s  b y  a n  o rd er  o f  th e  C o u r t  
o f C h a n c e r y  d a te d  M a y  1 9 th , 1 9 1 4 , d o  h e r e b y  
c e r t ify  t o  h is  H o n o r , th e  C h a n c e llo r , t h a t  th e  £Q 
e x a m in a t io n  o f  w itn e s s e s  in  th e  a b o v e  e n t it le d  
c a u se  w a s  ta k e n  b y  A d e lin e  H o llo w a y , a  s te n o g -
ra p h e r  s e le c te d  b y  m e, w h o  w a s  f ir s t  sw o r n  b y  m e  
f a i t h f u l ly  a n d  t r u ly  t o  ta k e  s te n o g r a p h ic a l ly  a n d  
r e p r o d u c e  in  m a n u s c r ip t  o f  t y p e w r it in g  th e  t e s t i -
m o n y  so  g iv e n  5 a n d  I  d o  fu r th e r  t e s t i f y  t h a t  th e  
te s t im o n y  w a s  ta k e n  in  m y  im m e d ia te  p r e se n c e  
a n d  h e a r in g  b y  th e  s a id  s te n o g r a p h e r , a n d  th a t  
I  b e lie v e  t h a t  th e  s a id  d e p o s it io n s  a c c u r a te ly  

s ta te  th e  e v id e n c e  so  g iv e n . 80

T h o ma s  L. Ra y mo n d , 

S p e c ia l  M a ste r  in  C h a n c e r y  o f  N . J .

40
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IN CHANCERY OF NEW JERSEY.

10

B e tw e e n

A r t h u r  B r i s b a n e ,

and
C om plainan t, O n B i l l ,  e tc .

J a m e s  A. S u l l i v a n , et als., 
D efendan ts.

S t a t e  o f  N e w  J e r s e y ,)
Co u n t y  o f  E s s e x . *

A d e lin e  H o llo w a y , b e in g  d u ly  sw o r n  on  her  
o a th  a c c o r d in g  to  la w , d e p o se s  a n d  s a y s  th a t  sh e  
w il l  f a i t h f u l ly  a n d  t r u ly  ta k e  s te n o g r a p h ic a lly  
a n d  r e p r o d u c e  in  t y p e w r it in g  o r  tr a n s c r ip t  th e  
t e s t im o n y  to  b e  g iv e n  in  th e  a b o v e  s ta te d  cau se .

S w o r n  a n d  su b sc r ib e d  to  b e fo r e  m e, a t  ) 
N e w a r k  N . J . ,  t h is  1 7 th  d a y  o f  J u n e , 1914 . C

A d e l i n e  H o l l o w a y .
T h o ma s  L. R a y mo n d ,

S p e c ia l  M a ste r  in  C h a n c e r y  o f  N e w  J ersey .

30

40
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IN CHANCERY OF NEW JERSEY.

B e t w e e n

A r t h u r  B r i s b a n e ,

Complainant,
and

J a m e s  A . S u l l i v a n , et als.,

Defendants.

O n  B i l l ,  e tc .

10

A p p e a r a n c e  :

D e p o s it io n s  o f  w itn e s s e s  ta k e n  b e fo r e  m e, th e  
u n d e r s ig n e d , a t  m y  office, 1 6 4  M a r k e t S tr e e t ,  
N e w a r k , N . J .,  o n  W e d n e sd a y , J u n e  1 7 , 1 9 14 , in  
th e  p r e se n c e  o f  S p a u ld in g  F r a z e r , E sq ., o f  c o u n se l  
fo r  th e  c o m p la in a n t , a n d  J a m e s  A . S u ll iv a n , E sq ., 

w h o  a p p e a r s  pro se.

S p e c ia l  M a ste r  in  C h a n c e r y  o f  N e w  J e r se y .

J a m e s  A. S u l l i v a n , having been first duly 
sworn on his oath, testifies as f o l l o w s .

E x a m i n a t i o n  B y  Mr . F r a z e r  :

Q. M r. S u ll iv a n , I  h a v e  h ere  a  p a p e r  e n t it le d  
“ R e n ts  r e c e iv e d  b y  J a m e s  A . S u ll iv a n  fro m  p r o p -
e r ty  lo c a te d  a t  11  W ilk e s  S tr e e t , J e r s e y  C ity , N . 
J . ,” w h ic h  I  r e c e iv e d  fro m  M r. R a n d o lp h  P e r k in s . 
P le a s e  lo o k  a t  th is  p a p e r  a n d  t e l l  m e  i f  i t  i s  a  
c o r r e c t  s ta te m e n t  o f  th e  a m o u n ts  o f  r e n ts  w h ic h  
y o u  h a v e  r e c e iv ed . (H a n d s  w itn e s s  th e  p a p e r .)  
A . I  a m  n o t  a c t u a l ly  fa m ilia r  w ith  th e  fig u res  a s  
s e t  o u t  in  t h is  p a p e r , b u t  I  b e lie v e  th em  to  b e

T h o ma s  L. Ra y mo n d

co r r e ct. 40
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Deposition of James A. Sullivan.

�BY I h e  Ma s t e r :

Q. W ill you adm it th is  as being a  statem ent 
no u nder oath, b u t by w ay of reference? A. I

10

^ p e i  a o o v e  r e fe r r e d  to  i s  o ffered  in  ev i 
d e n c e  a s  a  su m m a r y  o f  th e  a m o u n t  o f  m on ey  
r e c e iv ed , E x h ib it  C - l . 1

B y  Mr . F r a z e r :

i n . ' t f ’ a  “ a t t e r  ° f  f a c t ’ y o u  w o u W  rec e iv e  dur- 

c u p ie d  e * 2 ^a r  1 0 1  n, W M le th<3 p r o p e r ty  Vilfi oc-

r e a l i t r ™ a n d l 9 1 2 ?

f f d  u p  t0  a b o u t  A u g u s t , 19X 3? A . Yes
* °  i v l m ^ ^  N ° V em ber in  1 9 13 , c o n n n u o iis -

L i l l  !  .  :h t  P reS eu t t im e > y o u  ^ e  been  
c c iv in g  r e n ts  a t  th e  r a te  o f  $ 3 0  a  m o n th ?  A

I  b e lie v e  i t  to  b e so . -

Q. S u b s e q u e n t  to  1 9 1 0  th e r e  w a s  a  Are in  th a t  
p r o p e r ty ?  A . Y es .

so m e  ^ i e a . d id  t h a t  fire  o c c u r ?  A . I t  occu rred  
so m e  t im e  m  th e  e a r ly  su m m er .

Q- m a t  y e a r ?  A . I  c o u ld n ’t  j u s t  sa y .
y .  a n  y o u  s t a t e  th e  a m o u n t  o f  m o n e y  th a t

y o u  r e c e iv e d  fr o m  th e  in s u r a n c e  c o m p a n y ” A  I
c o u ld n ’t  d o  i t  w ith o u t  r e fe r e n c e  to  a  p a p e r  w h ich

. P e r k in s  w a s  to  g iv e  y o u . I  sh o u ld  sa y  i t  
w a s  a r o u n d  $ 10 0 .

Q. D o  y o u  k n o w  w h a t  th e  in s u r a n c e  co m p an y  
w a s  m  w h ic h  y o u  w e r e  in s u r e d ?  A . No I  d o n ’t  
k n o w . }

Q. D u r in g  t h is  p e r io d  fr o m  1 9 1 0  to  th e  p r e s-
e n t  t im e , y o u  p a id  n o  ta x e s  o n  th e  p r o p e r ty ?  A .
I  t h in k  th e y  w e r e  p a id  fo r  o n e  y e a r  b y  m e.

40 Do y ° u know w h a t  y e a r  th a t  w a s?  A . I t
w a s  th e  y e a r  1 9 1 0  or  1 9 1 1 , I  am  n o t  c e r ta in .

30
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Q. M r. S u ll iv a n , o n  a c c o u n t  o f  th e  p u r c h a se  
p r ic e  y o u  h a v e  a lr e a d y  r e c e iv e d  $ 2 0 0 ?  A . Y e s , 
p a id  a t  th e  t im e  o f  th e  e x e c u t io n  o f  th e  a g r e e -

m e n t.

By  Th e  Ma s t e r :

Q. M r. S u ll iv a n , w h o  h a d  c h a r g e  o f  t h is  p la c e ?
A . M in c h  & P le e ,  r e a l  e s ta te  m e n  in  J e r s e y  C ity . 1 0

By  Mr . F r a z e r :
Q. D id  th e y  h a v e  c h a r g e  o f  c o l le c t in g  r e n ts  a n d  

p a y in g  o u t  n e c e s s a r y  a m o u n ts  fo r  d isb u r se m e n ts?

.A.
Q. A n d  th e y  a c c o u n te d  t o  y o u  fo r  th e  e x c e ss?

A . Y e s , a t  th e  e n d  o f  e v e r y  m o n th . T h e  $ 2 4 5  w a s  
s p e n t  fo r  p a in t in g , c a r p e n te r  w o r k  a n d  p lu m b e r

w o rk .
8 0

B y  Th e  Ma s t e r :
Q. H o w  la r g e  is  t h is  p r o p e r ty ?  A . 2 4 -6 /1 0 0  

fe e t  w id e  in  th e  fr o n t , r u n n in g  a b o u t  1 1 0  f e e t  

d eep  a n d  2 5  f e e t  w id e  in  th e  b ack .
Q. W h a t  k in d  o f  b u ild in g  is  o n  th e  lo t?  A . 

T h ere  is  a  l i t t l e  fr a m e  h o u s e  o n  t h a t  lo t . I t  is  
a b o u t 2 2  f e e t  w id e  b y  a b o u t  35  f e e t  d eep .

By  Mr . F r a z e r :
Q. H o w  m a n y  r o o m s in  th e  h o u se ?  A . S ix  ^  

ro o m s, tw o  s to r ie s .
Q. I s  i t  a n  o ld  h o u se ?  A . T h e  h o u se  is  a b o u t  

fo r ty  y e a r s  o ld .
Q . A n y  im p r o v e m e n ts?  A . N o  im p r o v e m e n ts

o f  a n y  k in d . v
Q. I s  th e  h o u s e  r e n te d  to  o n e  f a m i ly .  . es,

o n e  fa m ily . .
Q  I s  th e  h o u s e  in  a  w e ll- s e t t le d  n e ig h b o rh o o d ?

A  Y e s , a  w e ll- s e t t le d  b u s in e s s  n e ig h b o rh o o d .
Q. T h is  h o u s e  is  n o t  u se d  fo r  b u s in e s s  p u r- ^

p o se s?  A . N o . i o a a
Q. T h e r e  is  a  m o r tg a g e  o n  th e  p la c e .  A .

m o r tg a g e  fo r  $ 2 ,000 .
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B y  Th e  Ma s t e r :

Q. W h a t  in t e r e s t  o n  t h a t  m o r tg a g e ’  A  W  
I  h a v e  a n  e q u ity  o f  a b o u t  $200  in  th e  p rop erty !  

By  Mr . F r a z e r :

Q. H a s  th e  in t e r e s t  o n  t h a t  m o r tg a g e  b een  nairt 
p e n d in g  t h is  s u i t ?  A . Y e s , r ig h t  to  L e  '

U U  "  the taXy e a r  1 9 1 1 , o n  th e  p r o p e r ty  in  
» o n ,  W hich  S h ow s th e  t a x  a m o u n te d  to

L  * 9 '6 1 ’ WhlCh w a s  Pa ld  F e b r u a r y
’ M i\  U  18 a d m itte d  t h a t  i t  w a s  p a id  by  

th e  c o m p la in a n t . F  y
I t  i s  a d m it te d  t h a t  E x h ib it  C-3 , i s  th e  ta x  

b il l  fo r  th e  y e a r  1 9 1 3 , w h ic h  sh o w s  th e  ta x e s

«11040 Prem iSeS iU  qU eSti° n  a m o u n te d  *0

U rn  a d m it te d  t h a t  E x h ib i t  0 4 ,  i s  th e  ta x  

. o r  _ e  y e a r  1 9 1 2 , a g a in s t  th e  p rem ises  
in  q u e s t io n , w h ic h  sh o w s  th e  ta x e s  fo r  th a t  
y e a r  a m o u n te d  to  $ 1 1 4 .4 0 .

H e a r in g  a d jo u r n e d  u n t i l  W e d n e sd a y , J u ly  i  
9 1 4 , a t  1 0 :3 0  A . M ., a t  w h ic h  d a te  i t  w a s  fu r -

th e r  a d jo u r n e d  o n e  w e e k , J u ly  8 th , a t  th e  sam e  
h o u r .

3 0
J a m e s  A. S u l l i v a n , b e in g  r e c a lle d  o n  b eh a lf  

Of th e  d e fe n d a n ts , t e s t i f ie s  a s  fo l lo w s :

R e g a r d in g  th e  ite m  o f  su n d r ie s , I  b e g  to  a d v ise  
y o u  t h a t  u p o n  p e r u s a l  o f  m y  a c c o u n t  I  fin d  th a t  
1  h a v e  n o  r e c e ip te d  b i l l  v o u c h e r s  to  sh o w  th a t  th e  
m o n e y s  w e r e  e x p e n d e d  o r  w e r e  p a id  o u t, b u t I  
h a v e , h o w e v e r , c h e c k  v o u c h e r s  sh o w in g  th e  p a y -
m e n ts  to  th e  f o l lo w in g  p e o p le :  K a r a n sk y  for  
p a in t in g , th e  su m  o f  $ 7 4 .5 0 ;  to  C h a r le s  C u llen  

4 0  fo r  m a s o n  w o r k , th e  su m  o f  $ 1 2 5 ;  to  H a r r y  R eed  
fo r  p lu m b in g  w o r k , th e  su m  o f  $50 . T h o se  ex-
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p e n d itu r e s  w e r e  in c u r r e d  b e tw e e n  th e  y e a r s  1 9 1 0  

a n d  1 9 1 2 , I  a m  q u ite  c e r ta in .

B y  Mr . F r a z e r :
Q. S u b se q u e n t  t o  th e  t im e  o f  c lo s in g  o f  th e  

t i t l e  a s  f ix e d  b y  th e  c o n tr a c t?  A . Y e s .
Q. I  u n d e r s ta n d , M r. S u ll iv a n , t h a t  y o u  a re  to  

s u b m it  t o  J u d g e  R a y m o n d  th e  p a id  c h e c k  vou ch - l0  
e rs  s h o w in g  th e  e x a c t  f ig u r e s  t h a t  h a v e  b e e n  p a id  

o u t?  A . I  w i l l .
Q. A n d  t h a t  th o s e  c h e c k  v o u c h e r s  r e p r e se n t  

p a y m e n ts  m a d e  o n  a c c o u n t  o f  r e p a ir s  a n d  m a in -
te n a n c e  o f  t h is  p r o p e r ty  d u r in g  t h a t  t im e ?  A .

Y e s .

B y  T h e  Ma s t e r :

Q. T h e r e  w a s  a  m o r tg a g e  o f  $ 2 ,0 0 0  o n  th e  
p r e m ise s  in  q u e s t io n  w h ic h  b e a r s  in te r e s t  a t  th e  20 
r a te  o f  6 % ? A . Y e s , p a y a b le  o n  th e  f ir s t  d a y  o f  
J a n u a r y  a n d  J u ly  e a c h  a n d  e v e r y  y e a r .

Q. T h e  in t e r e s t  i s  p a id  u p  to  J u ly  fir s t?
Q. Y o u  h a v e  p a id  th e  in te r e s t?  A . I  h a v e  p a id  

i t  fr o m  th e  t im e  o f  th e  a g r e e m e n t o f  sa le .

B y  Mr . F r a z e r :

Q. T h a t  su m  o f  $ 2 ,0 0 0  r e p r e se n te d  b y  th e  
m o r tg a g e , M r. S u ll iv a n , w a s  a  p a r t  o f  th e  c o n s id  
e r a t io n  o f  $ 4 ,8 0 0  m e n t io n e d  in  th e  c o n tr a c t?  A . 3Q 

Y e s .
Q. A n d  t h a t  m o r tg a g e  w a s  u n d e r  th e  c o n tr a c t  

to  b e a s su m e d  b y  th e  c o m p la in a n t  a s  p a r t  o f  th e  

$ 4 ,8 0 0 ?  A . Y e s .
I t  i s  s t ipu l a t e d  t h a t  th e  a g r e e m e n t is  p r o p e r ly  

s e t  fo r th  in  th e  B i l l  o f  C o m p la in t, a n d  t h a t  th e  
M a ste r  m a y  u s e  th e  sa m e  a s  i f  i t  w e r e  th e  o r ig in a  

a g r e e m e n t to  c o n v e y .
J a m e s  A . S u l l i v a n .

Rs „ .  ̂ 4C
S w o r n  a n d  su b sc r ib e d  to  b e fo re  m e, a t  [

N e w a r k , N . J . ,  t h is  8th  d a y  o f  J u ly ,  1914 . J 

T h o m a s  L. R a y mo n d ,
__________________S p e c ia l  M a ste r  in  C h a n c e r y  o f  N e w  J e r se y .__________ _
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NEW JERSEY COURT OF ERRORS AND APPEALS.

O n B i l l ,  &c.
O n A p p e a l,

&c. 10

I t  i s  h er e b y  s t ip u la te d  a n d  a g r e e d  in  th e  ab o v e  
e n t it le d  c a u se  b y  a n d  b e tw e e n  R a n d o lp h  P e r k in s ,  
E sq u ir e , s o l ic ito r  fo r  th e  d e fe n d a n ts -a p p e lla n ts ,  
a n d  R ik e r  & R ik e r , E sq u ir e s , s o l ic ito r s  fo r  th e  
c o m p la in a n t-r e sp o n d e n t , in  sa id  c a u se , t h a t  th e  
f o l lo w in g  p a p e r s  n e e d  n o t  b e  p r in te d  in  f u l l  in  20 
th e  p r in te d  S t a t e  o f  th e  C a se  in  th e  a b o v e  e n t it le d  
c a u se , b u t  t h a t  th e  sa m e  w e r e  a c tu a lly  f ile d  a s  s e t  

fo r th  b e lo w :

1. T h a t  o n  J a n u a r y  3 1 s t ,  1 9 1 2 , a  r e p lic a t io n  
w a s  f iled  in  th e  C o u r t o f  C h a n c e r y  b y  A r th u r  
B r isb a n e , c o m p la in a n t , jo in in g  is s u e  w ith  th e  d e -
fe n d a n ts  u p o n  th e  j o in t  a n d  se v e r a l a n sw e r s  filed  
b y  th e m  th e r e in .

2 . T h a t  a  d e m u r r e r  w a s  f iled  b y  J a m e s  A . S u l l i -
v a n , o n e  o f  th e  d e fe n d a n ts , in  th e  C o u r t o f  C han- ^  
e e r y  to  th e  a m e n d e d  a n sw e r  o f  th e  c o m p la in a n t  
f iled  th e r e in , w h ic h  d em u rrer  w a s  s im ila r  to  th a t  
f ile d  b y  E l la  J . S u ll iv a n , th e  o th e r  d e fe n d a n t  
th e r e in .

3 . T h a t  a n  o r d er  o f  r e fe r e n c e  w a s  m a d e  in  th e  
C o u r t o f  C h a n c e r y  o n  J u ly  2 5 th , 19 1 1 , r e fe r r in g  
th e  a b o v e  c a u se  in  C h a n cery  to  th e  H o n o r a b le  
F r e d e r ic  W . S te v e n s , V ic e  C h a n ce llo r .

4. T h a t  a n  o r d er  o f  r e fe r en ce  w a s m a d e  in  th e  
C o u r t o f  C h a n c e r y  o n  F e b r u a r y  7 th , 191 3 , refer-

B e tw e e n

A r t h u r  B r i s b a n e , I

C om plainan t-R espondent, \

and  t
J a m e s  A. S u l l i v a n , et al., \

D efen dan ts-A ppellan ts, j

40
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r in g  th e  a b o v e  c a u se  in  C h a n cery  to  th e  H o n o r a b le  
J a m e s  E . H o w e ll ,  V ic e  C h a n c e llo r .

5. T h a t  a n  o r d e r  o f  r e fe r e n c e  w a s  m a d e  in  th e  
C o u r t o f  C h a n c e r y  o n  A u g u s t  2 9 th , 1 9 1 2  r e fe r -
r in g  th e  a b o v e  c a u se  in  C h a n c e r y  to  th e  H o n o r -
a b le  F r e d e r ic  W . S te v e n s , V ic e  C h a n ce llo r .

6 . T h e  f o l lo w in g  s t ip u la t io n s  w e r e  d u ly  e n tered  
in to  b y  a n d  b e tw e e n  th e  s o l ic ito r s  o f  th e  p a r t ie s  
to  th e  a b o v e  e n t it le d  c a u se , a n d  filed  in  sa id  
c a u s e :

a. S t ip u la t io n , d a te d  J u ly  9 th , 1915 , a g r e e in g  
th a t  th e  h e a r in g  o f  th e  a r g u m e n t on  th e  e x c e p -
t io n s  t o  th e  M a ste r ’s  R e p o r t  in  th e  a b o v e  ca u se  
in  C h a n c e r y  b e  a d jo u r n e d  to  J u ly  2 0 th , 1915.

b. S t ip u la t io n  a g r e e in g  th a t  th e  a p p lic a t io n  
fo r  th e  s e t t le m e n t  o f  th e  f in a l d ecree , a n d  serv ice  
o f  a  c o p y  o f  th e  d r a ft  o f  sa id  f in a l d ecree  b e in g  
th ereb y  a c k n o w le d g e d , be h ea r d  b e fo re  V ic e  C h an -
c e llo r  H o w e ll  o n  F e b r u a r y  7 th , 1916 , a t  9 :15 A . M.

c. S t ip u la t io n  a g r e e in g  th a t  th e  co m p la in a n t-  
r e sp o n d e n t  in  th e  a b o v e  e n t it le d  c a u se  wmuld n ot  
ta k e  a d v a n ta g e  o f  th e  d e fe n d a n ts -a p p e lla n ts ’ fa i l -
u re to  se r v e  a  c o p y  o f  th e  p e t it io n  o f  a p p ea l to  
th e  a b o v e  e n t it le d  c a u se , u p o n  co m p la in a n t-r e -
sp o n d e n t  o r  h is  s o l ic ito r s  w ith in  th e  t im e  lim ite d  
b y  r u le s  o f  C o u rt, p r o v id e d  th e  sa id  a p p e a l be 
p r o se c u te d  a n d  th e  m a tte r  b r o u g h t on  fo r  a r g u -
m e n t b y  s a id  d e fe n d a n ts -a p p e lla n ts  w ith o u t  a n y  
u n n e c e s sa r y  d e la y , a n d  in  th e  e v e n t  o f  su ch  u n -
n e c e s sa r y  d e la y  o n  th e  p a r t  o f  a p p e lla n ts  in  p ro se -
c u t in g  s a id  a p p e a l o r  b r in g in g  sa m e  on  fo r  a r g u -
m e n t, c o m p la in a n t-r e sp o n d e n t  m ig h t  a t  a n y  tim e  
m o v e  to  h a v e  s a id  a p p e a l d ism isse d .

D a te d , J u n e  1 4 th , 1916 .

Ra n d o l ph  P e r k in s , 
S o lic i t o r  o f  D e fe n d a n ts -A p p e lla n ts .  

Rik e r  & Rik e r ,
S o lic ito r s  o f  C o m p la in a n t-R e sp o n d e n t.


