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Br"ief. 

IN CHA~CERY OF NEW JERSEY 

On Rill� for Injuncti on 

Between 

DEPARTMENT OF HEALTH OF THE STATE OF NEIl[ JERSEY, 
Complainant,

And 

CITY OF GLOUCESTER CITY and CITY OF CAr'IDEN, 
Defendan ts. 

BRIEF A)ilCUS CURIAE� 

ON BEHALF OF BJTERSTATE COM1USSION ON� 

THE DELAWARE RIVER BASIN� 

STATEMENT� 

The Interstate Commi s si on on The Delaware :c1iver ~si n, (hereinafter called. 

"b.codel") on whose behalf this brief is respectfully submitted, is a voluntary 

association formed, and Qaintained, by the states whose territories (in part) 

comprise the Delaware River watershed, in the manner, and for the purposes, 

recited in the Preamble of Chapter 146, of the laws of 1939 (pp. 477-479). 

A brief summa~r of the historical background of Incodel ~~ll aid in the 

consideration of its interest, 2.:::td part, in the abatement of pollution in the 

Dela\vare River. 

Pursuant to Joint I-lesolution 14 (N.J .P.L. 1929, p. 823) what is known as 

the "Delaware Diversion Case" "lms instituted as an original suit in equity by 

complaint filed I~y 1, 1929 in the Supreme Court of the United States by the 

State of New Jersey to enjoin the state of ·new York and the City of New York, 

(in Yvhich the COllunomvsal th of Pennsylvania intervened on the side of the defer.' 

dants) from undertaking the proposed immediate diversion of 600, and the 
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ultimate diversion of 2400, million gallons per day from the upper tributaries 

of the Delav.'a.re River located v.,rithin the State of New York. 

1he complaint aller:ed injuries to the use of the river in New Jersey for 

water po~er, navication, sanitation, industries, oyster culture, fisheries, 

water supply, agriC'ul ture and recreation. In the preparati on and presentation 

of that case exhaustive research was made, and extensive and complete data 

v~s compiled and pr0sented in evidence, on each of those subjects vvith relation 

to the Delaware River and its watershed. They were all evaluated and decided 

in the ~·~ster's report, which vms confirmed by the court (New Jersey v. New 

York, et als., 283 U.S. 341). 

l:ecause the fruits of that 1'e search and the material accumulated in that 

record were too valuable to be disregarded or lost, all of the states interested, 

and the State of Delaware, decided to utilize t"lem as a ba.sis for the future 

conservation, development and protection of the vast resources of that river. 

To that end they established, cend have since maintained, Incodel, as a 

co-operative agency, in the rnanne1' and for the purposes described in the 

Preamble of Chapter 146, lavls of 1939. A proe;rar.1 has been formulated to develop 

co-operative action, and uniform lo.',·fs, in t.~e several constituent stHtes to 

conserve, develop and protect the various uses of the river involved in the 

"Dela:aare Diversi on Case." 

Naturally, the first, and nocessarily basic project was the control of 

pollution, and the act in qUGstion vias t:1.e result of that effort. A similar 

co-operative project, in the form of uniform laws, is now before the legisla­

ture of !'Jew Jersey, and the other states for the rationing and utilizo.tion of 

th8 river v.raters for public v.rater supply. The plan is to promote similar 

co-operation, and uniform laws, covering other river uses according to their 

relative importance, but the control of pollution is the prin8.ry, and basic, 

necessity for tbe utilization of all other resources of the river. 
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The sanitary code in question is implemented with a nationwide pollution 

abatement plan of the various interosted agencies of the federal government. 

In the second report of the Water Pollution Committee of the National l(esources 

Commi ttee, pre sen ted before the Committee on l(ivers and Harbo rs of the House 

of Representatives, April 7,1937 (Appcndiae to report of hearings on H.R. 2711, 

R.R. 2300 and H.R. 3419), the recommendations included (0:". 8-9) the follov'Iing: 

II (2) prepare com~rehensive prograP.1s, covering the 
various drain.ase basins of the United states, desic;ned 
to elLHinate or reduco pollution and to imp::-ove con­
ditions aff8ct"ing the various interests concerned; and 
(3) encourage uniform and simplified state pollution­
control legislation. Such drainage-basin programs 
should be reconciled vIi th plans conserving v,rater and 
promoting its UGe as needed for public-water supplies; 
propagation, conservation and use of fish, waterfowl, 
and other aquatic life; for recreational purposes; 
agricul ture and ome 1" uses. 11 

rteference is therein made (p. 9) to discussions held and tentative organi­

za tion fonted for the Delaware '....18. tel" shed. 

On February 15, 1939, the President transmitted to the Congress of the 

United States a report on Water Pollution in the United States, prepared at 

his I'e~uest by a special advisory committee of the National Hesources Cor:Littee 

composed of experts from the Departments of ~{ar, Treasury, Interior, Agricul­

tUl"e and Commerce, and from private al1d state a./Ge 1.1cies (r-Touse DoclJ,ment No. 155, 

76 Gong., 1st Session). 

The following extracts are taken frOf.1 that report: 
(p. 57.) 

It~!o single standard is applicable generally, but it 
is pract~cable and desirable to set standards for selected 
portions of drainage basins wi th due regard for me natural 
conditions of the water for its present and potential use." 

"First, interstate organizations have agreed upon stand­
ards for ,vater zones in tVIO large areas having severe pol­
lution proble~s--the New York-New Jersey coastal ~~ters 

and the De laware 133. si n; " 

"Practi cal a~?1Jlication of this principle has been made 
during the past year by the Interstate ComBission on the 
Delaware Hiver 133.sin. It divided the basin into fOLlr zones 
as follows: lI 
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Here follows (pp. 59-60) descriptions of the zones specified in Artiole II 

of the code (P.L. 1939, pp. 481-483), and reference to, and a statement of the 

reasons for, the several standards of quality prescribed for each zone (P.L. 

1939, pp. 483-487). 

(p.72) "C. NEED FOR INTERSTATE COMPACTS AND AGREEl\')E)TTS. 

Inasmuch as many heavily polluted streams flow through 
more tl1an one smte, enforcement by states individually 
may prove ineffective. The chief interstate drainage areas 
which have serious pollution problems are the ••••• Dela­
,vare,..... • How'ever, in the remaining areas :'1here pollution 
is serious, the interstate compact or agreement offers a 
possible remedy to the ills resulting from inconsistent and 
non-uniform s ta te la':Fs. II 

(p.� 73) •••• "an informal agreement on standards of water 
quality has been adopted by the Interstate Co~nission on the 
Delaware River B:tsin. lI 

(p.76). lIDELAWARE PASIN RECIPROCAL AGREE~~IENT. 

Rapid stride s toward polluti on a ba tement in an interstate 
area have been taken in the Delaware Ehsin under the leader­
ship of the In terstate Commission on the Delaware Hiver i}l.sin. 
This group is composed of legislative members of Delavtare, 
New Jersey, NeVI York and Penns/lvania. appointed un de r?rovi­
sions of State legislation establishing cornnissions on inter­
state co-operation. As a part of its program for the develop­
!TleLlt of the Dela;vare B:1sin, 'Incodel t has brought about agree­
ment O.r.: standards of qual i ty as de scri bed in section (Article) 
III (P.L. 1939, pD. 481-483) and on a schedule of needed 
constructi on. 

liThe commission and the responsible adninistrative agencies 
in the four states have ratified a classification of the waters 
of the basin along lines \vhich are described in section III. 
It is the commission's opinion ~1at further or additional 
pollution of t~e waters of the river is definitely prevented 
by the te rms of the rcci procal agreement. n 

In the Delav18.re Div'3rsion case the City of NeVi York ,Nas allowed to divert 

a :71aximu..'Il of 440 million gallons a day from the tribJ.taries of the Delaware 

river in that state. but only on two conditions: 

(a) Treatment of water by New York City to provide a specified maximum 

of animal and chemical pollution of the water at the New York-new Jersey state 

line. 
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(b) l~intenance of an established minimum flow at Port Jervis and 

Trenton ~r means of additional reservoir capacity to avoid unsanitary effects 

of the diminished flow. (New Jersey v. Hew York, 283 U.S. 341, 346-7). 

Tnose conditions vie re imposed to prevent the river between Pennsylvania 

and New Jersey from suffering increased pollution resulting from the diversion 

of v.'8.ter from its tribute.ries and to enable tl.lose states to i)reserve a sui table 

sanitary condition for wa.ter su:)ply, recreation, industry, agriculture, 

fishinf" oysters, and other beneficial USes. They were adopted by the court 

on the recommendation of the 'hster, vTl0 said in his report (pp. 126-7)= 

"After the 1!1Ta te rs of the De laware Rive r leave ;"evr York 
Ste.te, it is then the problom of Penrlsylvania and New Jersey 
to see to it that the vroters of the river are not unduly 
polluted from sourcos on the :,)ew J0rsey side a,nd the Pcnn­
s=rlvania side. All throe states have laws relative to pre­
serving the sanitary condition of their wa.ters ••• (referring 
to existing sanitary code agreements between the Health De­
partments of Pennsylvania, new cTersey and ~;ew York) for 
preserv5.ng the Delaware i~iver in a sanitary condition • 
••••• The agreements lJrovide for a high degroe of treatJrent 
of sewage before it is di3chargod into the Delaware Riv-or 
abovo Easton, Ponnsylvania, and Fhillipsburg, n0vr j'orsey, 
and provide for a sedimentation of sewage before it is 
discharged into the river below said poin ts ••••• '.~r. ste­
venson (Chief Enzineer of the Fa. Dept. of Healt.h.) testified 
tha t these agreements had be3n fruitful of good 1'e sul ts • 

••••• I find that there is an effort on the part of all three 
states to requjre tho treatment of sew..lge and industrial wastes 
so as to pre serve the sanitary c ondi ti on of the De laware river, 
&nd ~lese efforts are progressive and may be expected still 
further to reduce pollution of the stream, but "there remains 
much yet to be done in that reg;ard." 

T'r;e' sanitary code, embodied jn Chapter 146 (laws of 1939) to establish 

standards of quaU.ty of 'rater, is the result of further co-operative efforts 

of the states mentioned, and of the National Resources COim~iittee a:1d Public 

Healtt Service of the federal goven-unent (p. 479). A definite, unifonn pnblic 

policy for the provention of' pollution, and the protection and preservation of 

potable water supplies is declared in the act. 

You are Viewing an Archived Copy from the New Jersey State Library



6. 

This is one of many acts of concurrent legislation enacted pursuant 

to mutual agreements between states prescribing reciprocal and uniform regu­

lations of sanitation or other matters within their tel'ritorial limits, respec­

tively, in bodies, or streams, of imter lying between or adjacent to the 

constituent states. The object is to avoid conflicts between the laws and 

reGulations of such states which might, and often do, interfere with the 

health and welfare of their rBsnoctive citizens. 

Tis case involves an act of the legislature of New Jersey, adopted in 

the furtherance of the co-operation of the constituent states respecting tile 

Dela....rare River watershed, in which New Jersey, as well as the other states 

involved, has a co~non interest in the objects above mentioned (p. 477). 

Such co-operative enterprises are so obviously beneficial to the public 

inter0st that public policy requires trieir encouragement, and they should not 

bo stricken dOvill unlo ss a s ta te (in thi s in stance Now Jersey) attempts to 

exercise a jurisdiction that ',Tould be unlawful if exercised witlcin its min 

territorial limits if the co-oporative feature ~ffiS not involved. 

This brief discusses certain defenses raised by the defendants, respec­

tively, in which they cnallenge the constitutionality of Chapter 146, P.L.l939. 

The other defenses present.ed in the answers will be considered in a brief to 

be filed by the Attorney-r':"€neral. 
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ARGUMENT 

I. 

statutes Are Presumed Constitutional 

TIle burden of shoiting that a statute is unconstitutional is upon the person 

alleging that it violates the constitution. 

state Board 'T. Nevrark Milk Co., 118 N.J.E. 504, 519 (E. & A. 1935). 

"A le.o:islative enactment should not b~ set aside unless its 
consti tutionali ty indisputably appears. If t'lere be a permis­
sible doubt as to the existence of the constitutional limitation 
invoked against the validity of an act, the courts wi 11 not 
declare the act to be contrary to the constitution. 

Attorney-~eneral v. I!JcGuinness, 78 N.J. Law 346-." 

II. 

FIRST DEFENSE FIL~D BY BOTH DEFENDANTS. 

'!he First DefunsEJ filed by both the defendants alleges t"lat Chapter 146, 

P.L. 1939 is unconstitutional and void, because it is an agree:nent or compact 

enterod into by ono state with another state without the consent of Congross, 

in violation of Article I, section 10 of the Constitution of the United states. 

The applicable provisions of the U.S. Constitution are: 

"No state shall enter into any Treaty, Alliance, or Confederation," and "No 

ata te shall, without the Consent of Congress ••• enter into any ar:;:t'eement 

or Coinpac t '..,i th an othe r Sta te. " 

(Article I, Section 10.) 

Since only the interests of the United states can be adversely affected by 

a compact betvvcen states, it lies not in the mouth of these defendants, as 

creatures of the state which has sanctioned this agreement by legislative action, 

to make such an objection. As ap:Jears from the recitals in the State~llent at 

the beginning of this brief, and the fourth recital in the Preamble of the act 
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(P.L. 1939, p. 479), this a.greement was ma.de pursuant to recoJ1unendation of, 

and in co-~peration 1'.'1. th, the responsible a:"encies of the federal government. 

If' thero is any question about the lack of Congressional approval only the 

federal [overnment can (and it does not) makesuch objection. Congress has 

given its blanket approval of such agreements:-­

"Consent of the Congress of the United States is given to 
each of the sev0ral states of the,; Union to enter into any 
agreem0nt or compact, not in conflict, ~~th any law of the 
United States. '.'!ith any other state or Stat·~)s for the purpose 
of conservinp: the rerests and the wat€r sup')ly of the states 
~ntering int~ such agreement or compact." (Title 16, Sec. 
552, USCA. p. 373). :r,'~r. 1,1911. 

80ngressional consent in advance of an aGreement is equally v~lid with 

one given afteri'J'e.rds, ITir[;inia v. Tennessee, 148 U.S. 501, 521, 59 Corpus Juris, 

sec. 13, p. 38. Three other instances have been noted in the federal statutes 

of Acts of Cengress giving advance blanket authority for interstate agreements 

or c·ompacts rele-ting; to various other subjects. 

'j[e think the foregoing consent of c-ongress is a-,tlply c19~r and comprehen­

siva, but if it is urged the.t it is too narrow, or of doubtful ap')lication 

to this reciprocal code, there is ample authority to show that this is not a 

"Treaty, Alliance, Confedoration,lI or an t1Ae;reement or Compact," requiring 

congrossional a0}roval. 

This j.s not a matter involving a joint enterprise, like the Port of 

!Jew York Authority, or the Dela~·."are :~iver Joint Com-.ission, vJh.ere a ,joint admin­

istrative, or fovernmental, ag,,,ncy is set up to operate an interstate facility. 

Here, each state deals reciprocally, but seDarately throU:'?;h its 3stablished 

ar,enc i0 s, Vii th a urobl'2m c leD. rly "iIi th in its juri sd ic ti on, and so Ie ly ':i thin its 

ovm territorial limits. 

Al though the Fa tiO!lal Pe sources Committee and t:1e Public ~LJ8.1 -eh SE rvice 

of the federal covcrnmcnt iJarticipated in the deliberations on this code, (P.L. 

1939, p. 479), its promulgation and :::mforce:nel1.t involves no qU',::stion of federal 
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juri·sdiction and is not inconsistent wi th any federal law. The purificati on 

of navigable inland Ylaters is as beneficial to navifation, '.vater power, or 

'any other federal inter0st, as it is to other uses of the waters of the river, 

and federal f:overnm::mtaJ. 8.D~roval is unnecesse.ry unless an obstruction to 

naviration occurs. 

The question of ',!hat state cOffiDacts 01' a(:;reements must be a'JrJ!'oved 

by Cone;ress was considor'ed by the United states 8UDre1:1e Cnurt in State of 

VirGinia v. state of Tennessee, 148 U.S. 501, 518,( 37 L. ed. 537, 542) ':tIere 

the court upheld a. compact fixiYlg the boundary line. ','.Ie quote (p. 542-3 in 37 

L Ed.)s 

"There are many matters upon 'Nhich difforent states may 
8.[ree that can in no respect concern the United States • 
•••• If th,.:; bordering line of two states should cross some 
malarious and disease producinG district, there could be no 
possible reason, on any'conceivable pu)lic e;rounds, to ob­
tain the cons'.mt of ConGress for the bordering states to 
agree to unite in draininc the district, and thus remove the 
cause of the disease." 

The Court held that comDacts or agreements '."/hich do not affect t~e 

political influence of either state or the Federal ['"overn..rne!1t are not wi thin 

the prohibi tion. 

In V,narton v. "~ise, 153 U.S. 155, the court dealt '/lith a cOf'lpact beh/een 

Virrinia and ~j;l.)"yland to r8~ulate oyster fishing in boundary ",raters. It quoted 

and followed the decision in Virginia v. Tennessee and held t:1.at such a compact 

did not require approval of Con;ress for the reasons stated in the Virginia-

Tennessee case. 

The ':"'harton decision (pp. 370-3) states that: 

I'Various compacts Here ontered into between Pen.YJ.sylvania.� 
and }Jew Jersey and botweon Pennsylvania and Viq:inia, ••••� 
in reference to boundarids between them, and ~19 rights of� 
fish.cry in their ·.vaters, and to titlas to land in their� 
respoctive statos. '"i thout the consent of Congross, vlhich� 
indicated that such consent vms not dCGffiod essential to� 
their va. I idi ty. n� 
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The compacts between Pen,.,,1sylvania and Hevf Jersey above refened to are 

found in Revised statutes sections 52:28-23 to 52:28-32, and ';{ere adopted 

as the present one ':ms, v.rithout Concressional a?proval. They have been in 

force, and res')octed, thl'ouC:hout 'the entire history of the state of new Jersey. 

',}hen t~10se compacts 1;fore :il2-de Article VI of the Article's of Confed­

eration, provided as fo11ol'rs:-­

"No state ,'iit:10ut the cor:.sent .of the United states shall 

enter into B.ny af,rce:~ent, alliance of treaty 'Nith any 

state; •••• ~'!o t",;o or more states shall enter into any 

treaty confederation or alliance whatever between them, -,'ritl1­

cut t:1.G consent of the Uni ted States in Congress assembled" 

(Title Constitution, )\T.J. Code Annotated, P. 19). 

In Djxie 1holesale Grocery, Inc. v. n·!arlin, 278 Ky. 705, (Cert. denied, 

308 u.s. 609; 8~ 1. Ed. 509) th8 court. held that section 10 applied only to 

political compacts, alliances and treaties. Under the agreement in that case 

one state agreed to sup:r,lly another state wi th certain sales fifV.res to aid 

in enforoing sales taxes. TtlG court held that a mere reading of this scction 

(10) shows conclusively that it has no application to the rGciprocal agree­

ment under attack. 

In l'iCTfenry County v. :3rB.dy, 163 N.-Y. 540 (H.D. 1917) t:1.ere ',HaS an 

agreement to drain a cortain river. The court said that the prohibition applies 

only to a treaty of alliance or some joint scheme of co:nmercial or industrial 

enterprise, and dO'::Js not ap8ly -",,'hen one state "Fishes to agree with an adjoin­

ing state to erect a levee in the latter state. Other illustrations of state 

agr-:Jemonts which do not require contressional consent are given. 'rhe prohi1i~ 

tion applies only to such an a;r,reem'nt or compact as is in its nature politi .. 

oal, and does not aJply to the drainage agreement in question. 
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The rule is stated in 59 Corpus Juris, p. 37, as follov/s: 

"This provi sion coas not apDly to every possi ble agrr;e­
ment or compact bet'li3en two states, but only to such as 
:miGht tend to alter the .!"lolitical powar of the states ai';"ected, 
and thus encroach on, or interfere with, the supremacy of the 
United Sta'c8s; a::ruemJncs inca;?ablo of op8rating thus may 
be ma.de by t:1C statos \:-j.thout tho consent of congress." 

On eith8r basis of the above argument, it is clear ti-:at this defonse 

is fr'ivolous, or sham, according to t~e view taken, and invalid on its 

merits, and should be stricken out. 
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INTERSTATE COMMISSION 
~/~2)~J2vihvV23~ 

BROAD STREET STATION BUILDING PHILADELPHIA·· PENNSYLVANIA 

April 15, 1943 

Hon. David Young, 3rd. 
House of Representatives 
Trenton, New Jersey 

Dear Mr. Youngs 

As you know, the Interstate ConmUssion on the Delaware River 
Basin was organized in 1936 as a joint governmental agency of the 
states of New York, New Jersey, Pennsylvania and Dela7mre through 
~nich these states cooperatively could formulate policies and programs 
for the development and conservation of the natural resources of the 
Delaware Rivor. 

One of the Commission's first objectives vms to devise a plan 
for the correction and control of pollution. in the interstate Delaware 
River. The states, thorough the Commission, decided this could be 
accomplished most effectively by attacking the pollution problem within 
their respective jurisdictions concurrently, and on the basis of stan­
dards to which they mutually agreed. To effectuate this policy, they 
adopted reciprocal lesislation. 

In the administration of this proE;ram, t.~e state Departi1,ent of 
Health of New Jersey issued orders to the Cities of Cfuuden and 
Gloucester to cease pollution. These two ffiunicj,palities now are con­
testing the authority of the Departuent of Heal th to act under the 
Incodel reciprDcal legislation, claiming it to be unconstitutional 
because it does not carry the consent and approval of Congress. 

Ente ring the ca se, amicus cu riae, the Comr.rl. s sion through its 
soliei tors has filed a Brief in vtnich the question of the ri ght of 
states to enact and operate under reeiproc~l legislative agreements 
is covered comprehensively. 

Believing you are interested, we are sending you a copy of that 
part of the Brief which relates to this question. We also have a 
limi ted supply of printed copies of the complete Brief. vie shall be 
glad to furnish a copy to you upon request if then available. 

Sincerely yours, 

EJT 
:NNM 
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