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New Jersey

Court of Errors and Appeals

Summons.

TaE STATE OoF NEW JERSEY to TURNER
CoxstrUCTION COMPANY, a corpora-
tion:

You are summoned to answer the
annexed complaint of HENRY STEERS,
INc.,, a corporation, in an action at.
law in the Hudson County Circuit
Court. And take notice that unless
you file your answer to said com-
plaint with the Clerk of the Hudson County Cir-
cuit Court, at Jersey City, within twenty days
after service upon you of this writ and the an-
nexed complaint, the plaintiff may proceed in the
suit and judgment may be entered against you.

Witness, Henry E. Ackerson, Jr., Judge of the
Hudson County Circuit Court, at Jersey City,
this 22nd day of June, A. D. Nineteen hundred 30
and twenty-six.

JOHN J. McGOVERN,
Clerk.
Corrins & CorBIN,
Attorneys.
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Complaint.

HUDSON COUNTY CIRCUIT COURT

Hexry StEERS, INC., a corpora-
tion,

Plaintiff,

VS. y Action at Law.

Turxer CoxsTrUCTION CoM-

PANY, a corporation,
Defendant.

The plaintiff, a corporation of the State of
New York, duly authorized to do business in the
State of New Jersey, engaged in the business of
construction work, says that:

1. The defendant is a corporation of the State
of New York, duly authorized to do business in
the State of New Jersey, having its principal
office in this state at No. 15 Exchange Place, Jer-
sey City, New Jersey.

2. On February 11, 1924, the plaintiff had in
its employ one Chris Olsen, a carpenter.

3. On said date at Kearney, Hudson County,
New Jersey, the plaintiff was engaged in the
building of a dock on the Passaic River and in
the performance of said work, the employee,
Chris Olsen, was employed together with other
employees of the plaintiff.

4. At said time and place the defendant,
through its servants and agents was operating

4¢ a derrick unloading gravel from scows in the Pas-

Complaint

sale River which said derrick was supported by
a large stiff leg that rested on the bulkhead at
or near the place where the plaintiff’s employees
aforesaid were working.

0. At about 1:10 P. M. on the day and at the
place aforesaid, the cable on the boom of said
derrick and the boom fell directly over the heads
of plaintiff’s employees aforesaid causing the
bucket to strike the said Chris Olsen, knocking
him from the bulkhead to a scow below causing
the injuries hereafter mentioned.

6. As a result of the accident aforesaid, the
said Chris Olsen sustained two broken ribs, three
fractures of the left leg and severe contusions of
the elbow as well as a puncture of the lung.

7. Under and by virtue of the laws of the
State of New Jersey, being Chapter 95 P. L. 1911
entitled ‘“An Act Prescribing the Liability of
an IEmployer to make Compensation to an Em-
ployee in the course of employment and establish-
ing an elective schedule of Compensation, ap-
proved April 4, 1911, its amendments and supple-
ments,’’ the plaintiff herein became obligated to
pay to the said Chris Olsen because of the injur-
ies received as aforesaid, compensation for tem-
porary disability from February 11, 1924, to Aug-
ust 14, 1924, being a period of twenty-six weeks
and three days at the rate of $17 per week or
$449.28.

8. Under and by virtue of the statute afore-
said, the plaintiff herein became legally obligated

to pay to the said Chris Olsen or in his behalf 40




4
Complaint

such medical, surgical and other treatment and
hospital service as was necessary to cure and re-
lieve the said Chris Olsen of the effects of the
injuries and to restore the functions of the injur-
ed member or organ, if such restoration was pos-
sible. Pursuant to this obligation the plaintiff
rendered the medical service required of it un-
der the laws of the State of New Jersey afore-
said, and expended therefor the sum of $632.

9. Under and by virtue of the laws of the State
of New Jersey aforesaid and more particularly
Paragraph F of Section 23 of said statute, the
plaintiff herein served or caused to be served up-
on the defendant on March 19, 1924, a statement
of the compensation agreed between itself and
Mr. Chris Olsen and by virtue of the service and
filing of said notice, the plaintiff under said act
became entitled to receive from the defendant
herein, upon the payment of any amount in re-
lease by the defendant on account of its liability
to the said Chris Olsen, a sum equivalent to the
amount of compensation payments which the
plaintiff had theretofore paid to the said Chris
Olsen.

10. Subsequently on or about September 14,
1925, the defendant paid in release of its liabil-
ity to the said Chris Olsen the sum of $3,000 and
did not deduct from said amount for the benefit
of the plaintiff herein, the amount of compensa-
tion as indicated on the notice so served as afore-
said, and said defendant has wholly neglected
and refused to pay the amount of compensation

40 indicated in said notice served as aforesaid.
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Answer

11. Plaintiff demands the sum of $1,081.28 to-
gether with interest from September 14, 1925,
and costs of suit.

COLLINS & CORBIN,
Attorneys of Plaintiff. q¢

Answer,

HUDSON COUNTY CIRCUIT COURT

Hexry STEERS, INC., a corpora-
tion,
Plaintiff,

VS. :
Action at Law.

Turxer CoxstructioN CoMm-
PANY, a corporation, -

Defendant.

The defendant, a corporation organized under
the laws of the State of New York and authoriz- 30
ed to do business in the State of New Jersey, by
way of answering plaintiff’s complaint, says
that:

1. It admits each and every allegation contain-
ed it paraoraphsi 1, "2 34 S5 6 =7 '8 G5 and 10
of the plaintiff’s complaint.

2. It denies each and every allegation contain-
ed in paragraph 11 of plaintiff’s complaint.
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Answer

F1irsT SEPARATE DEFENSE.

1. Defendant admits that the plaintiff is en-
titled to be reimbursed by the defendant in the
sum of $449.28 covering the compensation paid

10 by the plaintiff to Chris Olsen, but denies that
it is liable to the plaintiff in the sum of $632, the
amount the plaintiff was required to pay to Chris
Olsen for medical services rendered.

SECOND SEPARATE DEFENSE.

1. Section 23 F' of Chapter 95, P. L. 1911, con-
tains the following provision:

“‘Such employer shall file with the third
person or corporation so liable, at any time
prior to payment, a statement of the com-
pensation agreement or award between
himself and his employee, or the depend-
ents of the employee and the employer
shall thereafter be entitled to receive
from such third person or corpora-
tion, upon the payment of any amount
in release or in judgment by the third
person or corporation on account of
his or its liability to the injured
employee or his dependents, a sum equival-
ent to the amount of compensation pay-
ments which the employer has theretofore
paid to the injured employee or his de-
pendents, which payments shall be deduet-
ed by the third persons or corporation
from the sum paid in release or judgment
to the injured employee or his depend-
ents.”’

7
Reply

Said section does not require the defendant to
reimburse the plaintiff for the medical services
and incidental disbursements required to be rend-
ered by the plaintiff under Chapter 95 of P. L.
1911, and amendments thereto, but requires only
that the defendant shall be liable to the plaintiff
for the amount of compensation payments which,
according to the award in this case, cover twenty-

six weeks and three days at the rate of $17 per
week or a total of $449.28.

McDERMOTT, ENRIGHT & CARPENTER,
Attorneys for defendant.

Reply.

HUDSON COUNTY CIRCUIT COURT

Hexry StrERS, INc., a corpora-
tion,

Plaintiff,

VS. .
Action at Law. 30
Turner CoxstrUucTiON CoOM-
PANY, a corporation,

Defendant.

Plaintiff, by way of reply to the answer of the
defendant filed herein says that:

1. It admits so much of the second defense as

quotes the statute therein, but denies the legal 5
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Reply

conclusion contained in said second defense that
as a matter of law the plaintiff is only entitled
to recover for $449.20.

OsJsecTioNs IN Point or Law.

Take notice that at the trial of this eause the
plaintiff will move to strike out the first and see-
ond separate defenses on the ground that sepa-
rately they do not state any definite answers as
a matter of law which would bar or defeat the
plaintiff’s right to recover in this action and will
also move to enter judgment in favor of the plain-
tiff at said time for the amount claimed in the

90 complaint.
COLLINS & CORBIN,
Attorneys of Plaintiff.

9
Stipulation.

HUDSON COUNTY CIRCUIT COURT

Hexry StEERS, INC., a corpora-
tion,

Plaintiff,

Ve Action at Law.

TurNer Construction Com-
PANY, a corporation,

Defendant.

For the purpose of the record in the above en-
titled cause of action, it is hereby stipulated be-
tween the attorneys for the respective parties, 20
that the only payments which the employer has
heretofore paid to the injured employee or his
dependents consisted of weekly compensation
payments amounting to $449.28 and that the sum
of $632, representing the medical services ren-
dered was paid direct to the doctors and parties
rendering services, and did not at any time pass
through the hands of the employee or his depend-
ents.

COLLINS & CORBIN,
Attorneys of Plaintiff.

McDERMOTT, ENRIGHT & CARPENTER,
Attorneys of Defendant.
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Stipulation.

HUDSON COUNTY CIRCUIT COURT

Hexry STEERS, INC., a corpora-
tion, :
Plaintiff,
VS. Action at Law.
Turxer ConstrUucTiON CoM-

PANY,
Defendant.

For the purpose of the record in the above en-
titled action, it is hereby stipulated between the
attorneys for the respective parties that the sum
of $632, representing medical services, is appor-
tioned as follows:

1. Paid East End Hospital for hospital
services $351.00

2. Paid Dr. L. A. Cahill for medical and
surgical treatment 281.00

$632.00

COLLINS & CORBIN,
Attorneys for Plaintiff.

McDERMOTT, ENRIGHT & CARPENTER,
Attorneys for Defendant.

1

Stipulation.

HUDSON COUNTY CIRCUIT COURT

Hexry StEERS, INC., a corpora-
tion,

Plaintiff, 5

VS. ' Action at Law.

TurNner CownstrUucTiON CoM-
PANY,

Defendant.

For the purpose of the record in the above en-
titled cause of action, it is hereby stipulated be-
tween the attorneys for the respective parties 9
that the sum of $632, representing medical serv-
ices, ete., was not paid by the plaintiff in this
cause as 4a result of an order by the Workmen’s
Compensation Bureau.

COLLINS & CORBIN,
Attorneys for Plaintiff.

McDERMOTT, ENRIGHT & CARPENTER,
Attorneys for Defendant. 30
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Stipulation.

HUDSON COUNTY CIRCUIT COURT

HenNry SteERS, INC.,, a corpora-
tion,

Plaintiff,

V8. Action at Law.

TurNyer ConstrUcTiON CoM-
PANY,

Defendant.

It is stipulated by and between the attorneys
for the respective parties, that the attached con-
stitute the notices served by the plaintiff upon
the defendant, relative to the compensation pay-
ments made to Chris Olson, or on his behalf.

COLLINS & CORBIN,
Attorneys of Plaintiff.

McDERMOTT, ENRIGHT & CARPENTER,
Attorneys of Defendant.

————

Turner Construction Co.,
242 Madison Ave.,
New York City, N. Y.

Take notice that on the 11th day of February,
Nineteen hundred and 24 at or near Passaic Bulk-
head, Western Electric Cable Plant, Chris Olson
(hereinafter designated as the employee), an em-

Stipulation

ployee of Henry Steers, Ine. (hercinafter desig-
nated as the employer), received an injury for
which, we believe, you are liable.

You are further notified that by an agreement
entered into between the said employer and the
sald employee, the said employer, on account of
said injury, has become liable for the payment

- of such moneys as are prescribed under the New
- Jersey Workmen’s Compensation Act.

The said employer, therefore, demands of you,

. out of any moneys which you are to pay by re-

lease or judgment to or for the benefit of the said
employee, or the dependents or next of kin of said
employee, reimbursement of and for all nioneys
which at such time may have been paid by the
said employer by virtue of its agreement afore-

. said.

Signed

AETNA LIFE INSURANCE COMPANY
Per Edward Breen
Dated Mar. 19th, 1924.

20
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Stipulation

UNITED STATES FIDELITY AND GUAR-
ANTY COMPANY,

75 William Street,

New York
February 27th, 1925.

NYL. 43711 Legal 14306 Turner CONSTRUCTION
Co. (Chris. Olsen)

Aetna Insurance Company,
Kssex Building,
Newark, New Jersey.

Gentlemen:

Attention of Mr. Edward Breew, Adjuster.

We acknowledge receipt of your third party
notice in this case your No. 38-C-35071, Henry
Steers, Inc., your assured and answering your
letter of January 29th, which has just been re-
ferred to us by our Newark Office, we beg to ad-
vise that this case against our assured, Turner
Construection Co., is in suit which is still pend-
ing in the Supreme Court, Kings County.

Will you kindly advise us by return mail, atten-
tion of the writer as to the compensation rate
in the case, the amount of compensation and med-
ical expenses, if any, paid by you to date and
if the injured is still receiving compensation, the
approximate maximum value of the compensa-
tion claim.

15
Stipulation

We would also thank you to furnish us with
a copy of your medical reports in the case.

Yours very truly,

ALEX. F. JONT,

Supt. Liab. Claim Dept. 10
AFJ:MK

Mar. 16, 1925.

United States Fidelity & Guaranty Co.,
75 William St.,
New York City, N. Y.

Att:—ATFJ. Supt. Lia. Dept.
38-C-35071—Chris Olson vs. Henry

Steers, Ine.
Dear Sirs:

In reply to your favor of February 27th, 1925,
we would state that the compensation rate in this
case 1s $17.00.

We have paid 26-3/7 weeks’ compensation in
the amount of $449.28, traveling expenses in the &
amount of $14.40, bill of the Kast End Hospital
in the amount of $351.00 and bill of Dr. Cahill
in the amount of $281.00. Our last compensation
payment was made on August 8th, 1924.

Enclosed please find copies of our medical cer-
tificates.

Very truly yours,

EDWARD BREEN.

In reply refer to B. B. Kirk.
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Stipulation
Sept. 24, 1925.

U. S. Fidelity & Guaranty Co.,
75 William Street,
New York City.

Att. Mr. Jaycoux, Supt.
Re: 38-C-35071 Chris Olson vs. Henry
Steers, Inec.

Dear Sir:

We have been informed by our Newark office
that you have arranged a settlement with Mr.
Olson for his accident which oceurred on Febru-
ary 11th, 1924. We believe you were the carriers
for the Turner Construction Company.

Please be informed that we have expended the
following amounts in adjustment of our Com-
te) .
pensation claim.

26 weeks & 3 days compensation at
$17. per week, from Feb. 11, 1924 to
August 14th, 1924, total $449.28
Fast End Hospital Bill 301.00
Dr. Cahill’s Bill amounting to 281.00
Traveling expenses of injured 14.40

Total $1096.68

We shall await your advices regarding these
expenses.
Yours very truly,

17
Stipulation

UNITED STATES FIDELITY & GUARANTY
COMPANY,
75 William Street,

Sept. 30, 1925.
10
Re: 38-C-35071 Chris Olson vs. Henry Steers,
Ine.
Our L. 14306.

Aetna Casualty & Surety Co.,
100 William Street, New York.

Att: B. B. Kirk.
Gentlemen:

Replying to yours of September 24th, request-
ing settlement of your compensation claim in the
above captioned case totalling $1095.68, we beg
leave to state that under the Laws of the State
of New Jersey, we are only responsible for the
26 weeks and 3 days compensation at $17.00 per
week, from February 11th, 1924 to August 14th,
1924, total $449.28.

If you agree with the writer in this respect
please send the necessary papers to E. J. Me-
Loughlin so that we will be able to close the mat-
ter.

Yours truly,

OAKLEY & LEWIS,  MHRS.
By, H. D. Combs,
Gen Supt of Claims.
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Conclusion.

HUDSON COUNTY CIRCUIT COURT

Hexry StEERS, INC., a corpora-

tion,
Plaintift,

V8.

Tur~ner ConstrUcTION CoM-
PANY, a corporation,

Defendant.

ACKERSON, J.

This case is submitted to the Court for deter-
mination without a jury, upon the pleadings and
two stipulations as to facts, and there are no con-
troverted facts to determine. It involves the con-
struction of Par. 23 (f), Sec. 3, P. L. 1919, Chap.
93 (Comp. Stat. 1911-1924, Cum. Sup. Vol. 2, p.
3885). This statute is a part of what is com-
monly called the Workmen’s Compensation Act,
originally enacted as Chap. 95, P. L. 1911, and
the particular section of that Aect which is in-
volved in this controversy deals with the right of
the employer to reimbursement from the wrong-
doer, who caused an injury to an employee, when
a settlement is made between the wrongdoer and
the employee.

The admitted facts disclosed by the pleadings
and stipulations, show that the plaintiff, a cor-
poration of this State, was engaged in building a

dock on the Passaic River, and employed in the
40 performance of that work, one Chris Olsen. The
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defendant, a corporation of this State, was en-
gaged in operating a derrick unloading gravel
from scows in the Passaic River, which derrick
was supported by a tug rest upon the bulkhead,
near the place where the plaintiff’s employees,
and particularly Chris Olsen, were working.
About 1:10 p. m., February 11, 1924, the cable on
the boom of said derrick belonging to the defend-
ant, gave way, and the boom fell causing the
bucket of the derrick to strike plaintiff’s .em-
ployee, Chris Olsen, and throw him to a scow be-
low. As a result of the accident, plaintiff’s em-
ployee, Chris Olsen, sustained two broken ribs,
three fractures of the left leg and severe contu-
sions of the elbow, as well as a puncture of the
lung. Under the laws of New Jersey, known as

““An Act preseribing the liability of an
employer to make compensation to an em-
ployee in the course of employment and es-
tablishing an elective schedule of Compen-
sation,”’

Approved April 4, 1911, its amendments and
supplements, the plaintiff corporation became ob-
ligated to pay to the said Chris Olsen, its em- *
ployee, because of the injuries received, a com-
pensation for temporary disability from Febru-
ary 11, 1924, to August 14, 1924, being a period of
twenty-six weeks and three days, at the rate of
$17 per week or $449.28. Under the same stat-
ute the plaintiff corporation became legally obli-
gated to pay to or on behalf of the employee, such
medical, surgical and hospital treatment as was

necessary to cure and relieve him of the effect of 40

his injuries,
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““ And to restore the function of the in-
jured members or organs where such re-
storation is possible; provided, however,
that the employer shall not be liable to fur-
nish or pay for physicians’ or surgeons’
services in excess of fifty dollars and in ad-
dition to furnish hospital service when
necessary in excess of fifty dollars, unless
the injured person or the physician who

 treats him or any other person on his be-
half, shall file a petition with the Work-
"~ men’s Compensation Bureau, stating the
need for such physician’s or surgeon’s
services in excess of fifty dollars, as afore-
said, and such hospital service or appli-
ances in excess of fifty dollars as afore-
said, and the Workmen’s Compensation
Bureau after investigating the need of the
same and giving the employer an oppor-
tunity to be heard, shall determine that
such physician’s and surgeon’s treatment
. and hospital services are or were neces-
sary, and that the fees for the same are
- reasonable and shall make an order requir-
ing the employer to pay for or furnish the
same.’’

The plaintiff corporation rendered medical
service to said employee and expended therefor
- the sum of $632. Respecting this payment, the
parties hereto, have entered into a Stipulation.

“‘Phiat the sum of $632, representing
medical services, ete., was not paid by the
plaintiff in this cause as a result of .an or-

9
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der by the Workmen’s Compensation
Bureau.”’

And the parties have also stipulated that this
““Sum of $632 representing the medical
services rendered was paid direet to the
doctors and parties rendering services and
did not at any time pass through the hands

of the employee or his dependents.”’

On March 9, 1924, pursuant to Par. (f) of Sec.
tion 23 of the Compensation Statute, the plaintiff
corporation herein served or caused to be served
on the defendant, a statement of the compensa-
tion agreement between itself and its employee,
Mr. Olsen, and by virtue of that notice, the plain-
tiff, under the Act, became entitled to receive
from the defendant herein, upon the payment of
any amount in release by the defendant on ac-
count of its liability to the said Chris Olsen, a
sum equivalent to the amount of compensation
which the plaintiff had theretofore paid to the
said Chris Olsen.

About September 14, 1925, the defendant paid
in release of its liability to the said Chris Olsen,
the sum of $3,000 and did not deduct from said
amount, for the benefit of the plaintiff herein, the
amount of compensation as indicated on the no-
tice served on said defendant and has wholly ne-
glected and refused to pay the full amount indi-
cated in said notice served as aforesaid. The
plaintiff demands as damages the sum of $1,081.-
28, together with interest from September 14,
1925, and costs of suit.
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The answer of the defendant admits that the
plaintiff is entitled to the sum of $449.28, which
covers compensation paid at the rate of $17 a
week during temporary and permanent disability
from February 11, 1924, to August 14, 1924, but
denies that it is liable for the sum of $632, the
amount of medical expenses expended in an ef-
fort to cure the said Chris Olsen. The contention
of the defendant is that the statute does not obli-
gate the defendant to reimburse the plaintiff for
such medical services, but only obligates the de-
fendant to reimburse the plaintiff for the weekly
payments made during temporary and perma-
nent disability.

The Compensation Aect was originally passed

in'this'State as'Chap. 95, P L. 19T ‘Par. 23 of
Sec. 3 at that time contained no provision for
reimbursement on the part of the employer from
the party whose negligence caused the injury to
the employee (P. L. 1911, Chap. 95, p. 144).

The Act was amended, so far as this section is
concerned, in 1913. The language of the amended
Act is the same as the law now stands, so far as
this particular section is concerned (P. L. 1913,
Chap. 174, p. 312, Sec. 23). Section 23 was
amended again by Chap. 93, P. L. 1919, and the
particular part that is involved in this contro-
versy was then for the first time designated as
(f) of See. 23 (P. L. 1919, Chap. 93, p. 212). The
language of the section was not changed, how-
ever, the section will also be found in Vol. 2,
Comp. Stat. 1911-1924, Cum. Sup., p. 3885., the

40 section provides:

23
Conclusion

““(f) Where a third person or corpora-
tion is liable to the employee or his de-
pendents for an injury or death, the ex-
istence of a right of compensation from the
employer under this statute shall not op-
erate as a bar to the action of the em-
ployee or his dependents, nor be regarded
as establishing a measure of damage
therein. However, in event that the em-
ployee or his dependents shall recover
from the said third person or corporation,
a sum equivalent to or greater than the to-
tal compensation payments for which the
employer is liable under this statute, the
employer shall be released thereby from
the obligation of compensation. If, how-
ever, the sum so recovered from the third
person or corporation is less than the total
of compensation payments, the employer
shall be liable only for the difference. The
obligation of the employer under this stat-
ute to make compensation shall continue
until the payment, if any, by such third
person or corporation is made. Such em-
ployer shall file with the third person or °
corporation so liable, at any time prior to
payment, a statement of the compensation
agreement or award between himself and
his employee, or the dependents of the em-
ployee, and the employer shall thereafter
be entitled to receive from such third per-
son or corporation, upon the payment of
any amount in release or in judgment by

the third person or corporation on account 40
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of his or its liability to the injured em-
ployee or his dependents, a sum equivalent
to the amount of compensation payments
which the employer has theretofore paid to
the injured employee or his dependents,
which payment shall be deducted by the
third persons or corporation from the sum
paid in release or judgment to the injured
employee or his dependents.”’

The issue involved in this case is whether or
not, where the proper notice has been served upon
the third person or corporation who is respon-
sible for the injury to the employee, that cor-
poration or person, when settlement is made with
the injured employee, is obligated to reimburse
the employer not only for the weekly payments
of compensation allowed by the Act, but for the
medical amd hospital services, which the em-
ployer, under the Aect, is obligated to perform for
the employee.

It will be observed that the section quoted
above provides:

““However, in event that the employee
* * * ghall recover from the said third
person * * * a sum equivalent to or
greater than the total compensation pay-
ments for which the employer is liable un-
der this statute, the employer shall be re-
leased thereby. * * * Such employer shall
file with the third person so liable, at any
time prior to payment, a statement of the
compensation agreement or award between

or
Zie)

Conclusion

himself and his employee * * * and the
employer shall * * * receive * * * upon
payment of any amount in release * * *
a sum equivalent to the amount of the com-
pensation payments which the employer
has theretofore paid to the injured em-
ployee * % %9

In determining what the total compensation
payment for which the employer is liable under
the statute and therefore entitled to have reim-
bursed under this section, it is necessary to refer
to the part of the Act which preseribes the com-
pensation due the injured employee. Section 14
(a) of the Act provides: :

‘“Compensation for all classes of injur-
ies shall run consecutively and not concur-
rently, except as provided in Par. 14 as fol-
lows: First, medical and hospital services
and medicines as provided in Par. 14. Af-
ter the waiting period, compensation dur-
ing temporary disability. * * * Following
both, either or none of the above compen-
sation consecutively for each permanent
injury. Following any or all or none of ¢
the above, if death results from the aceci-
dent, expenses of last sickness and burial.
Following which compensation to depend-
ents, if any.”’

The Workmen’s Compensation Act was
adopted for the purpose of accomplishing an eco-
nomic reform in the relationship of master and
servant, and substitute a speedy and definite re-
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lief to the injured employee at the expense of his
master, in the place and stead of a delayed and
doubtful recovery in an action under the common
law, and the Legislature went so far as to make
the employer responsible even though no negli-
gent act of the employer caused the accident and
even though the accident was the result of the
negligent act of a third person. It is to be noted,
however, that as the original act stood in 1911, an
injured employee could recover from his em-
ployer the compensation provided in the Act, even
though the accident which caused his injury was
the negligence of a third party and the injured
employee could also recover from the third party.
Believing that this was economically unsound, the
Legislature in 1913 engrafted Section 23 (f) on
to the Act, whereby, if a recovery is had from
such third party, or a settlement made with him,
that the employer shall be reimbursed for the
moneys theretofore paid to the injured employee,
ete. It was not necessary to pass this 1913
amendment to the act for any other reason, be-
cause unless the Legislature clearly indicated its
intent, it could not deprive the employer of his
right of action against the wrongdoer. On the
other hand, however, there was no right on the
part of the employer to reimbursement from the
wrongdoer, and therefore, statutory enactment
was necessary.

[t is apparent, therefore that the last above
mentioned section of the Acet must be liberally
construed to effectuate the purpose of its enact-
mernt, which was, as already indicated, to reim-

27
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burse the employer for payments which the aect
required of him, regardless of the question of his
negligence, from the person who was the wrong-
doer. To permit the employer in such a case, to
recover only the stated weekly compensation pay-
ments and not the medical and hospital bills,
would be accomplishing only a part of the pur-
pose which the Legislature intended by the adop-
tion of Section 23 (f). That this result was never
intended, must be apparent when we consider in
most cases it is efficient medical and hospital
services that lessen the total amount of the weekly
compensation payments, and a case could very
well arise whereby prompt and efficient medical
service during the so-called waiting period, the
injured employee is saved from permanent dis-
ability as defined by the act, and yet such medical
service may have amounted to a considerable sum.
the wrongdoer in such a case, if the defendant’s
contention in the case sub judice is correct, would
escape all liability to the innocent employer who
would have to pay the doctor’s bill.

The reimbursement from the wrongdoer to the
employer which was intended by Section 23 (f)
is completely set forth in Section 14a of the act,
which provides:

‘“‘Compensation for all classes of injuries
shall run consecutively and not concur-
rently, except as provided in Par. 14 as

follows: Furst, medical and hospital ser-

vices and medicines as provided wn Par. 14.
After the waiting period, compensation
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lowing both, either or none of the above
compensation consecutively for each per-
manent injury. Following any or all or
none of the above, if death results from the
accident, expenses of last sickness and bur-
ial. Following which compensation to de-
pendents, if any.”’

It will be noted that this paragraph covers
everything which is to be paid by the employer
to the employee, and it seems clear that when the
Legislature later put Section 23 (f) into the Act,
that it was intended to include medical expenses
in the reimbursement which was to be made by a
third party to the employer of the person injured
by such third party’s negligence.

Tt is true that in the case of Benjamin & Johnes
v. Brabbab, 90 N. J. L., 355, the Court uses this

language :

‘It is very doubtful, we think, whether
the opinion of the learned judge of the
Common Pleas, that the physician’s bill
was compensation, is sound, but whether
so or not, the payment of the physician’s
bill required no agreement, and would not
be subject to review; it is only where there
is an agreement that there can be a review
after a' yagr N

But this was a case where an injured employee
had filed a petition under the Workmen’s Com-
pensation Act, nearly two years after the acci-
dent and the employer pleaded the statute of limi-

40 tations, which is one year, as provided in the Act,
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and the petitioner relied upon the fact that the
employer had furnished a physician for medical
attendance within one ‘year of the accident and
that therefore, an agreement from compensation
had been thereby made within the contemplation
of the Act.

It is to be noted that the expression of the
Court in the last cited case as to whether a phy-
siclan’s bill was compensation, is mere obiter
dictum, as the Court was merely deciding whether
there was such an agreement within the year, as
would save the employee’s action from the bar of
the statutory limitation. Further, even if there
is a distinetion between medical service and
weekly payments, so far as the statutory limita-
tion is concerned, that is probably based on the
sound theory that if the employer does not agree
to make the weekly payments within a year, and
a petition is not filed within that time, the claim
should be barred on the theory of laches. This is
a benefit which the employer derived as a result
of the increased benefits that the employee ob-
tains under this statute. While taking away

10

from the employer all the defenses known to the .

common law and giving them to the employee as
benefits, it, in return, insists that the employee
institute his suit or perfect his claim by agree-
ment within a year. There is no sound reason
why a party, who negligence has caused the loss,
should obtain any benefit over what that party
had under the common law.

I conclude, therefore, that the expense of medi-

cal and hospital services furnished by the em- 40
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ployer to the employee is comprehended within
the ‘‘total compensation payments,’”’ which under
Section 23 (f) a third party whose negligence has
caused an injury to an employee, is to reimburse
~ to the injured person’s employer.

Inasmuch, therefore, as the answer admits the
proper statement of the agreement between the
injured employee and the plaintiff here, was
served upon the defendant and inasmuch as it ap-
pears that such a statement shows that $449.28
was paid pursuant to an agreement on account of
disability up to August 14, 1924, and that the sum
of $632, was paid pursuant to the agreement, for
medical and hospital expenses, therefore, 1 find
that the plaintiff is entitled to a judgment against
the defendant for the sum of $1,081.28 together
with interest thereon at six percent from Sep-
tember 14, 1925, that being the date of settlement
between defendant and injured employee, from
which date interest is claimed, whichi interest
amounts to $95.68, making a total of $1,176.96
for which amount judgment may be entered in
accordance herewith.

Judge.

81
Rule for Judgment.
(Entered, March 14, 1927)

HUDSON COUNTY CIRCUIT COURT

Hexry StrERS, INC., a corpora-
tion,
Plaintiff,

VS. :
Action at Law.

TurNyer CoxstrucTiON CoM-
PANY, a corporation,

Defendant.

This action was tried before Hon. Henry E. 20
Ackerson, Jr., without a jury, upon the pleadings

and stipulations as to the facts and there are no
controverted facts to determine.

The Court having heard the arguments of the
counsel for the respective parties upon the mat-
ters of law involved and having considered the
same, finds in favor of the plaintiff and against
the defendant in the sum of $1,081.28, together
with interest thereon at 6% from September 14, .
1925, amounting to $95.68, making a total of $1,-
176.96. |

Whereupon it is adjudged that the plaintiff,
Henry Steers, Inec., a Corporation, recover of the
defendant, Turner Construction Company, a Cor-
poration, the sum of $1,176.96 and its costs to be
taxed.

HENRY E. ACKERSON, Jr,,
Circuit Court Judge. 4,
On Motion of
Collins & Corbin,
Attorneys of Plaintiff.
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Notice and Grounds of Appeal.
(Filed, April 23, 1927)

HUDSON COUNTY CIRCUIT COURT

10 HENrRY STEERS, INC., a corpora-
tion,
Plaintiff-Appellee,

VS. Action at Law.

TurNeEr CoxsTrRUcCTION CoM-
PANY, a corporation,

Defendant-Appellant.

To Messrs. Collins & Corbin, Attorneys of Plain-
tuff-Appellee:

Prrase Taxe Notice that the defendant-appel-
lant, Turner Construction Company, hereby ap-
peals to the New Jersey Court of Errors and Ap-
peals in the last resort in all causes, from the
whole and every part of the final judgment en-
tered in favor of the plaintiff-appellee, Henry
Steers Ine., March 14th, 1927, in the sum of $1,-
176.96 damages.

Furtaer Taxe Norice that the following are
the defendant-appellant’s grounds of appeal
which will be relied upon on the argument of said
appeal.

1. Because the Circuit Court erroneously en-
tered judgment in favor of the plaintiff-appellee
and against the defendant-appellant in the sum of

40 $1,176.96 together with costs to be taxed.
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2. Because the Trial Judee before whom said
cause was tried, erroneously found that the ex-
pense of medical and hospital services furnished
by the employer to the employee is comprehended
in the ‘‘total compensation payments,’” which, un-
der paragraph 23-F, Section 3, P. L. 1919, a third
party, whose negligence has caused an injury to
an employee, is required to reimburse the injured
person’s employer.

3. Because the Trial Judge before whom said
cause was tried, erroneously found that the plain-
tiff-appellee was entitled to recover the sum of

 $632 the amount paid for medical and hospital

expenses under paragraph 23-F, Section 3, P. L.
1919.

4. Because the Trial Judge before whom said
cause was tried, erronecously failed to find that
paragraph 23-F, Section 3, P. L. 1919 did not re-
quire the defendant-appellant, Turner Construe-
tion Company, to reimburse the plaintiff-appellee
for the medical and hospital services and dis-
bursements rendered by the plaintiff-appellee to
its employee pursuant to Chap. 95, P. L. 1911 and
amendments thereto.

Dated, April 16th, 1927.
Respectfully yours,

McDERMOTT, ENRIGHT & CARPENTER,
Attorneys of Defendant-Appellant.
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New Jersey Court of Lrrors
and Appeals.

Action at Law: On Appeal.

-

HeNry StEERS, INC., a corporation,
Plaintiff-Appellee,
—VS,—

TURNER CONSTRUCTION COMPANY, a corporation,
Defendant-Appellant.

<&

BRIEF OF McDERMOTT, ENRIGHT &
CARPENTER FOR DEFENDANT-AP-
PELLANT.

Statement.

This is an appeal taken by Turner Construetion
Company from a judgment for $1,176.96 entered
in favor of the plaintiff on March 14, 1927, in the
Hudson County Circuit Court. This case was
submitted to the Honorable Henry E. Ackerson,
Jr., for determination upon the pleadings and

stipulations of fact.

Brief Statement of Facts.

The admitted facts disclosed by the pleadings
and stipulations show that the plaintiff, a cor-
poration of this State, was engaged in building
a dock in the Passaic River and employed in
the performance of that work, one, Chris Olsen.
The defendant, a corporation of this State, was




engaged in operating a derrick unloading gravel
and scows in the Passaic River, near the place
where the plaintiff’s employees were working. On
February 11, 1924, the cable on the boom of the
derrick belonging to the defendant gave way and
the boom fell, causing the bucket to strike the
plaintiff’s employee Chris Olsen, as a result of
which he sustained injuries. In and by virtue
of the Laws of the State of New Jersey, being
Chap. 95, P. L. 1911, entitled: “An Act Pre-
scribing the Liability of an Employer to make
compensation to an Employee in the course of em-
ployment and establish an elective schedule of
compensation, approved April 4, 1911, its amend-
ments and supplements,” the plaintiff corpora-
tion became obligated to pay to the said Chris
Olsen, its employee, because of the injuries re-
ceived, compensation for temporary disability
amounting to $449.28. Under the same statute
the plaintiff corporation was obligated to pay
for medical, surgical and hospital treatment to
said employee, which was necessary to cure and
relieve him from the effects of said injuries, the
sum of $632.

On March 19, 1924, the plaintiff corporation
caused to be served on the defendant a statement
of the compensation agreement (State of Case,
p. 12) between itself and its employee, Chris
Olsen. This notice was given pursuant to Sec.
23-F, Chap. 93, Laws of 1919. The plaintiff con-
tends that by virtue of the notice given under
said Act, it became entitled to receive upon pay-
ment of any amount to Chris Olsen by the de-
fendant on account of its liability to said Chris
Olsen, a sum equivalent to the amount of com-
pensation which the plaintiff paid to Chris
Olsen. The plaintiff construed the amount of

3

said compensation to include the amount paid
for medical, surgical and hospital attention.

On or about September 14, 1925, Turner Con-
struction Company paid to Chris Olsen the sum
of $3,000, and did not pay any portion thereof to
Henry Steers, Inc.

The plaintiff claims reimbursement for the com-
pensation which it paid, amounting to $449.28,
and for the amount expended for medical services,
to wit, $632, together with interest from Septem-
ber 14, 1925. The defendant by its answer ad-
mitted that the plaintiff was entitled to the sum
of $449.28, covering the compensation paid by
the plaintiff to Chris Olsen, but denied that it
was liable to the plaintiff in the sum of $632,
the amount paid by the plaintiff for medical
services, and set forth as a separate defense that
Sec. 23-F, Chap. 95, Laws of 1911 as amended
(which amendment is found in Sec. 23-F, Chap.
93, Laws of 1919, p. 212) does not require the
defendant to reimburse the plaintiff for medical
services and incidental disbursements, but only
requires that the defendant shall be liable to the
plaintiff for the amount of compensation pay-
ments, to wit, $449.28.

The entire question involved in this case is a
construction of Sec. 23-F, Chap. 93, Laws 1919,
page 212..

Judge Ackerson, in the Circuit Court, held
that plaintiff was entitled to recover for the
medical services and incidental disbursements,
and awarded judgment for the full amount

claimed.




POINT 1.

Medical and hospital services furnished by
the employer to the employee are not com-

prehended in the “total compensation pay-
ments’’ under Sec. 23-F, Chap. 93, P. L. 1919.

The section in question provides as follows:

“Where a third person or corporation
is liable to the employee or his depend-
ents for an injury or death, the existence
of a right of compensation from the em-
ployer under this statute shall not operate
as a bar to the action of the employee
or his dependents, nor be regarded as es-
tablishing a measure of damage therein.
However, in event that the employee or
his dependents shall recover from the
said third person or corporation, a sum
equivalent to or greater than the total com-
pensation payments for which the em-
ployer is liable under this statute, the
employer shall be released thereby from
the obligation of compensation. If, how-
ever, the sum so recovered from the third
person or corporation is less than the
total of compensation payments, the em-
ployer shall be liable only for the dif-
ference. The obligation of the employer
under this statute to make compensation
shall continue until the payment, if any,
by such third person or corporation is
made. Such employer shall file with the
third person or corporation so liable, at
any time prior to payment, a statement of
the compensation agreement or award be-
tween himself and his employee, or the de-
pendents of the employee, and the em-
ployer shall thereafter be entitled to re-
ceive from such third person or corpora-
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.tion, upon the payment of any amount
in release or in judgment by the third
person or corporation on account of his
or its liability to the injured employee
or his dependents, a sum equivalent to the
amount of compensation payments which
the employer has theretofore paid to the
wmjured employee or his dependents, which
payments shall be deducted by the third
persons or corporations from the sum paid
in release or judgment to the injured em-
ployee or his dependents.”

This section, it will be noted, expressly refers
to and provides for a reimbursement to the em-
ployer of “compensation payments which the em-
ployer has heretofore paid to the injured em-
ployee or his dependents”. The words “com-
pensation payments” refer exclusively to the
weekly compensation which is payable to the em-
ployee or his dependents, and does not in any
way refer to medical expenses.

From an examination of the Act in its amended
form, it will be seen that the words ‘“compensa-
tion and compensation payments” are frequently
referred to and invariably imply the weekly com-
pensation due to the employee.

Paragraph seven of Sec. 2, Chap. 95, Laws
1911, page 136, in short sets forth the system
of compensation and states that compensation
shall be made by the employer according to a
schedule contained in paragraph eleven, except
in certain exceptions which are not covered by
the Act. An examination of paragraph eleven
discloses that it contains a schedule of various
weekly payments to be made, based upon the ex-
tent and nature of the injury suffered by the
employee. The only reference to medical charges
in any of the subdivisions of paragraph eleven is

New Jersey State Library




contained in subdivision X, which refers espe-
cially to hernia. A portion of that section is
significant, as it contains the following:

“If the employee refuses to permit an
operation, the employer shall meet the re-
quirements above specified, pay the rea-
sonable costs of the truss or other ap-
pliance found necessary, and also pay com-
pensation for twenty weeks, &c.”

The wording of this section shows that com-
pensation is kept separate and distinct from
other disbursements and charges arising out of
the accident.

The Circuit Court, in its conclusion below
(State of Case, p. 27, 1. 30), refers in particu-
lar to Sec. 14-A of the Act as indicative of the
fact that medical and hospital services are in-
cluded as compensation. We do not find any-
thing under this section which would lead to
such a conclusion, but are of the opinion that a
close analysis of the section, to wit, Sec. 14-A,
Chap. 93, L. 1919, page 208, shows that such
items are not considered compensation as the sec-
tion is worded. That section provides as fol-

lows:

“Compensation for all classes of in-
juries shall run consecutively, and not
concurrently, except as provided in para-
graph fourteen, as follows: First, medical
and hospital services and medicines as
provided in paragraph fourteen. After the
waiting period, compensation during tem-
porary disability. If total period of disa-
bility extends beyond seven weeks, com-
pensation to cover waiting period. Fol-
lowing both, either or none of the above
compensation consecutively for each per-
manent injury. Following any or all or

none of the above, if death results from
the accident, expenses of last sickness and
burial. Following which compensation to
dependents, if any. In no case shall the
total number of weekly payments be more
thap five hundred, except as provided in
pavagraph eleven (b) and twelve (k) of
this act.”

The object of this section is to set forth a
general synopsis of how compensation shall be
paid, but the sentence referring to medical and
hospital services and medicines does not contain
the word compensation or speak of it as com-
pensation, although in each of the following sen-
tences the word compensation is specifically used.
Our argument is, and we are supported in that
by certain decisions which will be referred to
shortly, that this item of medical, hospital services
and medicines is an item of costs as distin-
guished from compensation. Had the Act in-
tended those items to be compensation, the
sentence no doubt would have been worded some-
what as follows:

“First: Compensation for medical and
hospital services and medicines as provided
in paragraph 14.”

That section proceeds to say that after a wait-
ing period compensation shall be paid during the
temporary disability. If disability extends be-
yond seven weeks, compensation to cover the wait-
ing period, that compensation shall be covered
consecutively for each permanent injury. Again
the section refers to expenses of last sickness
and burial, but does not include the word com-
pensation, which would indicate that this is also
an item of costs. The next sentence again re-
fers to compensation to dependents, if any.
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The statute uses the word ‘“compensation” in
each case where the weekly payments to the em-
ployee are referred to, but the word compensation
is not used in the two instances where the amounts
would not be paid to the employee or his depend-
ents.

Under Sec. 18, Chap. 95, P. L. 1911, which
provides for the submission to the Compensation
Bureau, the Act provides that a claim for com-
pensation may be submitted to the Bureau to
determine, among other things, the amount of
compensation therefor according to the schedule
therein provided, and it will be seen that this
again refers to the schedule which we have here-
tofore shown refers only to weekly payments.

Sec. 21-B, Chap. 93, P. L. 1919, provides for
a system of commutation, and provides that the
compensation may be commuted, but nothing in
that section is said in reference to medical ex-
penses, and at the close of paragraph “D” of

that section the following sentence is found:

“Commutation shall not be allowed for
the purpose of enabling the injured em-
ployee or the dependents of a deceased em-
ployee to satisfy a debt, or to make pay-
ment to physician, lawyers or any other
persons.”

Does not that sentence in itself indicate that
the object of the Legislature was to take these
items out of the field of compensation and to
make medical expenses and lawyer’s fees, costs
or other charges which the employer was obli-
gated to pay independent of compensation?

We mention these sections in particular as be-
ing the outstanding indications in the Act that

compensation and medical services are separate

and distinct. A reading of the Act in its amended
form will also show that there are other ref-
erences to compensation which indicate that it
was considered separate and apart from medical
services. ‘

Sec. 23-F, however, goes even further than this,
in that it provides that the employer shall be re-
imbursed upon the settlement of a third party
suit in

“A sum equivalent to the amount of com-
pensation payments which the employer

has theretofore paid to the injured em-
ployee or his dependents.”

Therefore, if there still remains any question
in the mind of the Court as to whether medical
services are to be classed as compensation, it ap-
pears to us that it would have to be immediately
dispelled, as the section involved is specifically
limited to compensation payments to the injured
employee or his dependents. It is admitted by
the attorney for the plaintiff and stipulated in
the record in this cause that the only compensa-
tion payments made to the injured employee or
his dependents were the weekly payments amount-
ing to $449.28. In fact, they were all made to
the employee himself. The item for medical ex-
penses, amounting to $632, was paid by the em-
ployer direct to the physician or parties render-
ing service, as the stipulation (State of Case, p.
9) sets forth. To hold such an item recoverable
when the payment was not made to the employee
or his dependents, would be holding in absolute
contravention of the clear wording of the Act.

This section has never been construed by the
courts of our State. It was referred to in New-
ark Paving Co. v. Klotz, 37 N. J. L. Journal 165,




but in such a way as to have no bearing whatso-
ever upon the issue involved in this case. We
have been unable to find a case construing a simi-
lar section in any other jurisdiction. There are,
however, a few cases which have some bearing
on the question.

In the case of Benjamin & Johnes V. Brabbam,
90 N. J. L. 355, 103 At. 688, the petitioner did
not file her petition for compensation within one
year from the date of the accident, as required
by statute. She endeavored to prove that the
payment of medical expenses was an agreement
to pay compensation and that her suit was within
time, having been instituted within one year
from the date of the payment of such medical ex-
penses. Justice Swayze, speaking for the Court,
held as follows:

«The difficulty with this claim of the pe-
titioner is that it is necessary that there
should have been an agreement upon the
‘compensation payable under the act’, which
shall be subject to diminution as well
as to increase. The payment of the physi-
cian’s bill required no agreement, as the
present prosecutor was under an obliga-
tion to pay that bill under Section 14 of
the statute, without any agreement. It s
very doubtful, we think, whether the opin-
ion of the learned judge of the common
pleas that the physician’s bill was com-
pensation is sound, but whether so or not
the payment of the physician’s bill required
no agreement, and would not be subject
to review; it is only where there is an
agreement that there can be a review after
the year and a case where there is an agree-
ment is contrasted by the statute with a
case where there is a dispute.”

.While the portion underlined is only obiter
dictum, it does show that the learned Justice
placed medical services in a distinctly different
category ifrom compensation payments.

In Paolis v. Tower Hill Connellsville Coke Co.
108 At. 638, Supreme Court of Pennsylvania, thé
question was raised whether payments for med-
ical expenses were compensation payments. In
that case, the petition was dismissed at the trial,
as it was not filed within one year from the date
of the accident. The petitioner contended that
the payment of hospital expenses was a ‘“pay-
ment of compensation”,

The Court held that such a payment was not
a payment of compensation, and that ‘“compensa-
tion” does not refer to the payment of reasonable
surgical, medical and hospital services, medicines
and supplies. The provisions of the Pennsylvania
Act are evidently very much similar to, although
not exactly like, the provisions of our Act. The
Court in that case reviews quite a few provisions
of the Act to show that it was not the intention
of the Legislature to include medical services as
compensation. In the course of the opinion, the
Court refers to clause “E” of their Act, which
relates to the rendition of medical services by
the employer. The last sentence in that section
reads as follows:

“If the employee shall refuse reasonable
surgical, medical and hospital services,
medicines and supplies tendered to him by
his employer, he shall forfeit all right to
compensation for any injury or any in-
crease in his incapacity shown to have re-
sulted from such refusal.”
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The Court held as follows:

“Tt will be noticed the word ‘compensa-
tion’ is used only in the last sentence
(referring to Clause E) where it refers
to the amounts to be paid to the employee,
and not to the sum to be paid for ‘rea-
sonable surgical, medical and hospital serv-
ices, medicines and supplies’, which are
always denominated ‘cost’, thereby show-
ing the legislative distinction between the
two classes of payments. Under no cir-
cumstances, in disability cases, is ‘compen-
sation’ payable during the first 14 days,
whether or not such ‘cost’ is incurred.”

Under the Workmen’s Compensation Law in
this State, medical expenses are payable during
the first seven days, although no compensation is
payable during that period of time.

In the case of Petraska v. National Acme Co.,
113 At. 536, not officially reported, the question
came up again as to whether the payment of

medical expenses was compensation sufficient to
warrant the Court’s holding that a claim for
compensation, not made within six months, as
required by statute, was in time if made within
six months from the date of the payment of the
medical expenses. The Court held as follows:

«All that the record shows concerning
payments of any character is that the in-
surance company paid all or part of the
claimant’s medical expenses during the first
14 days of his disability. The amount so
paid does not appear. The defendants
were required by Statute to pay such ex-
penses, not to exceed $100. G. L. 5784.
Moreover, such payments are not compen-
sation in the sense in which the term is
ased in this act. The payments shown
did not, therefore, constitute ‘payments of

compensation * * * made voluntarily’.”
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