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Notice of Appeal. 
( Filed Feb. 23, 1927.) 

IN CHANCERY OF NEW JERSEY. 

Between 
JULIA M. MURPHY, 

Complainant, 
and ' On Bill, &c. 

JOHN F. SKELLY, et als.) 
Defendants. 

The defendant, Samuel Silverman hereby appeals 
from the Final Decree or Order made in the above 
entitled cause on the 14th day of December, 1926, 

10 

and fron1 the Order dated February 21st, 1927, and 20 
frmn the whole and every part thereof to the Court 
of Errors and Appeals in the Last Resort in All 
Causes. 

Dated, F ·ebruary 21st, 1927. 

SAUL NEMSER, 
Solicitor and of Counsel 

with Samuel Silverman. 

I conceive there is good cause for appeal in the 
above entitled cause. 

·SAUL NEMSER, 
Of Counsel with Defendant, 

Samuel Silverman. 
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Alllended Notice of Appeal. 
( Filed Mar. 1, 1927.) 

IN CI-IANCERY OF NEW JERSEY. 

Between 
JULIA M. lVIURPHY, 

Oon1plainant, 
10 and On Bill, &c. 

20 

30 

JOHN F. SKELLY, et als., 
Defendants. 

The defendant, San1uel Silverman hereby appeals 
fr01n the Final Decree or Order 1nade in the above 
entitled cause on the 14th day of Decenl'ber, 1926, 
and from the Order dated February 21st, 1927, 
1nade by the Chancellor on the advice of Vice Chan-
cellor John Bentley, and from the whole and every 
part thereof to the Court of Errors and Appeals in 
the Last Resort in All Causes. 

SAUL NEMSER, 
Solicitor and of Counsel 

1,rith Samuel Silverman. 

I conceive there is good cause for appeal in the 
above entitled cause. 

SAUL NEMSER, 
Of Counsel with Defendant, 

Samuel Silverman. 
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Petition of Appeal. 
(Filed Mar. 17, 1927.) 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

JULIA M. MURPHY, 
Complainant-Respondent, 

vs. 

JoI-IN F. SKELLY, et als., 
Defendants-Appellants. 

On Appeal 
of Defendant, 
San1uel 
Silvern1an 
fr01n the 
Court of 
Chancery. 

To THE HONORABLE THE COURT OF ERRORS AND 
APPEALS IN THE LAST RESORT IN ALL CA USES : 

The petition of Sainuel Silver1nan, the appellant 
in the above entitled cause, respectfully shows that, 

1-Petitioner finds himself aggrieved by a Final 
Decree or Order made in the Court of Chancery, 
by his Honor, Edwin Robert Walker, Chancellor 
of the State of Ne,v Jersey, bearing date Decen1ber 
14th, 1926, in a certain cause in 'Said Court of 
Chancery, wherein the said Julia M. Murphy was 
complainant and tJhe said Sainuel Silvern1an was 
one of the defendants, in this respect, to wit, that 
the said Final Decree or Order adjudges that 

"That said San1uel SilYerman, the above-
nan1ed purchaser, pay to the Sheriff of the 
County of Hudson the balance of the amount 
bid by the said Samuel Silverman at the sale 
of said lands and premises held ·by the said 
Sheriff of the Counrty ,of Hudson under and by 
virtue of the vVrit of :fieri facia.s in the a hove-
entitled cause, together with lawful interest 
thereon fron1 the date of the said sale Septe1n-
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Petition of Appeal. 

ber 24, 1925, within 15 days after service of a 
copy of this order upon him. 

And / it is further ORDERED that within said 
time the said Samuel Silverman pay to the so-
licitors for the c0111plainant a oounsel fee of 
$200. together with the costs of these proceed-
ings to he taxed. 

And it is further ORDERED that the petition of 
the said Samuel Silverinan to be relieved of 
said bid be and the smne is hereby dismissed." 

And petitioner appeals from the Final Decree or 
Order of the Chancellor which decrees as aforesaid, 
upon the ground that san1e is erroneous in that 

(a) The Chancellor ordered the said Samuel 'Sil-
verman to pay to the Sheriff of the County of Hud-
son, the balance of the amount of his bid, whereas 
the Chancellor should have refused said relief 
prayed for by the complainant, and should have dis-
missed complainant's Order to Show Cause to com-
pel the said Samuel Silvermaill to complete his bid. 

(b) The petition of said Samuel Silverman to be 

8 0 relieved of his bid was dismissed, whereas the relief 
prayed for should have ben granted and the said 
Samuel Silverman should have been relieved of his 
said bid by order of the Chancellor. 

( c) T1he Chancellor should have found that the 
title to the premises being foreclosed by the com-
plainant was unmarketable and thereby should have 
relieved the said Samuel Silverman of his bid made 
by him at the said Sheriff'·s Sale. 
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Petition of Appeal. 

( d) The defects in the title to the pre111ises being 
foreclosed were unknown to the said Sainuel Silver-
111an at the time he made his bid at the Sheriff's 
sale and were not set forth in the conditions of sale, 
Notices of Sale and Advertisen1ents of Sale, as re-
quired by law. 

( e) The Sheriff of Hudson County had no right 
to sell the mortgaged prentlses· because the said 
mortgaged premises were condemned by Municipal 
authorities of the City of Hoboken and constituted 
a public nuisance, which facts were not set forth in 
the Advertisement of Sale. 

( f) The premises being foreclosed encroach upon 

10 

the adjoining property, constituting an encum-
brance rendering the title unmarketable, which fact 20 
was not set forth in the Advertisements of Sale. 

( g) ·There was pending at the time of the bid by 
the appellant, Samuel Silver111an, a suit in the 
Court of Chancery of New Jersey, wherein Philip 
Grassn1an and Carolina Grassman were complain-
ants and Martin A. Leddy, et al., were defendants, 
to compel the defendants in said suit to remove the 
westerly wall of the premises, No. 211 Eighth 
Street, Hoboken, New Jersey, which are the prem- 30 
ises being foreclosed, which fact was not set forth 
in the Advertisements of Sale by the Sheriff of Hud-
son County. 

( h) The title to the premises foreclosed by the 
complainant and bid in by the said Samuel Silver-
man at the Sheriff's Sale waS" unmarketable in that 
in the chain of title to the premises being foreclosed, 
viz., 211 Eighth Street, Hoboken, N. J., there ap-

40 
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Petitio11; of Appe(l,l. 

pears of record a deed made by the Executors of 
vVillian1 Watson to Elizabeth Grunbaum, which 
deed was executed by the Executors in their capac-
ity as executors, and they failed to sign in their 
capacity as trustees, the legal title to the premises 
still remaining in them as trustees, which fact was 
not set forth in the Conditions of Sale, Notices ,of 
Sale and Advertisementg of Sale, required by the 
Statute. 

2. Petitioner finds hil11self further aggrieved by 
an Order n1ade in the Court of Ohancery by his 
Honor, Edwin Robert Walker, Chancellor of the 
State of New Jersey, bearing date the 21st day of 
February, 1927, entered in the above entitled cause 
in this respect, to wit, that the said Order adjudges 
that 

"The petiti,on of Samuel Silverman for a re-
hearing and to vacate the Order of December 
14th, 1926, ·be and the san1e is hereby denied, 
and the said petition and Order to Show Cause 
is hereby diRmissed. 

And your petitioner appeals from the said Order 
of February 21st, 1927, as aforesaid, made by the 
Chancellor which decrees as aforesaid, upon the 
ground that the same is erroneous in that 

(a) Tl1e petition of Samuel Silverman for a re-
hearing and to vacate the Order of December 14th, 
192G, should have been granted, whereas the Chan-
cellor denied the said Samuel Silverman a re-hear-
ing and dismissed the petition of said Samuel Sil-
verinan for a re-hearing and the Order to Show 
Cause granted thereon. 
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Petition o.f Appeal. 

(b) The Chancellor should have granted a re-
hearing to the said Samuel Silverman and should 
have vacated the Order of Dece1nber 14th, 1926, be-
caue the title to the lands and premises being fore-
closed, viz, 211 Eighth Street, 1-Ioboken, N. J., is 
unn1arketable in that in the chain of title to the 
said premises, there appears of record, a deed made 
by The Hoboken Land & I1nprovei11ent Co. as grant-
or to one Arthur Young as grantee, which deed is 
dated August 6th, 1870, and recorded on August 
18th, 1870 in liber 214 of deeds for I--Iudson County, 
page 524, which deed contains the following re-
strictive covenant, viz, 

"And the said party of the second part for 
himself, his heirs anq. assigns, hereby covenants 
to and with the said party ,of the first part 
their successors and assigns that he, the said 
party of the second part, his heirs and assigns 
occupying the hereby granted premises will 
not establish nor permit to be established upon 
the said pren1ises any slaughter house, tallow, 
chevalry furnace, steam engine, Brass Foun-
dry, nail or other iron factory nor any manu-
factory of gun powder or fireworks, glue nitrol 
or varnish, ink, lard, oil soap, candle, starch, 
turpentine or can1phene, nor for the tanning, 
dressing, preparing or keeping of hideR, skim:; 
or -leather nor any chemicn 1 gas or poudrette 
factorry nor bre,very or distillery nor any 
th . " o . er n111sa.n ce. . 

which restrictive covenant is no,t set forth in the 
Conditions of Sale, Notices of SaJe and Advertise-
ments of Sale, as required by law. 

10 
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Petiti-on of Appeal. 

Petitioner, therefore, prays that the aforesaid 
Final Decree or Order of the said Chancellor dated ' December 14th, 1926 and the aforesaid Order of the 
Ohancellor dated February 21st, 1927 may be whol-
ly reversed, set aside and for nothing holden, and 
that petitioner may have such other relief in the 
premises as to this court may seem proper. 

SAUL NEiMSER, 
Solicitor for and of Counsel with 

Appellant, Samuel Silverman. 
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Answer t ,o Petition of Appeal. 
(Filed Mar. 30, 1927.) 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

JULIA M. MURPHY, 
Co1nplainant-Respondent, 

vs. 
JOHN P. SKELLY, et als., 

Defendants-Appellants. 

On Appeal 
of Defendant, 
Samuel 
Silverinan 
from the 
Court of 
Chancery. 

The answer of Julia M. Murphy, the above-
named co111plainant-respondent, to the petition of 
appeal of Samuel Silvern1an the above-named ap-
pellant. 

This respondent, not admitting the truth of all or 
any of the n1atters in the said petition contained, 
for answer thereto nevertheless adn1its that a de· 
cree or order was on December 14th, 1926, n1ade 
and entered in the Court of Chancery of New Jer-
sy, in the above-entitled cause, for the purposes in 
said petition ment1oned and as therein set forth; 
but as to the substance and form of s,aid decree or 
order, this respondent begs leave to refer thereto 
·when the same shall be produced; and this respond-
ent also ad1nits that another order was on February 
21st, 1927, made and entered in the Court of Chan-
cery of New Jersey, in the above-entitled cause, for 
the purposes in said petition mentioned and as 
therein set forth; but as to the substance and form 
of said order this respondent begs leave to refer 
thereto when the same shall be produced. 

'This respondent is advised and believes that the 
said decree or order, and order, are agreable ,to 
equity; and she prays that the saine may be af-
firmed with costs to be taxed in favor of this re-
spondent. 

JOHN J. FALLON, JR., 
Solicitor for and of Counsel with 

Complainant-Respondent. 
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Order Staying Operat.ion of Order, 
Dated Deceinber 14, 1926. 

(Filed Mar. 2., 1927.) 

IN CHANCERY OF NEW JE.RSEY. 

58-399. 

10 Between 
JULIA l\{. MURPHY, 

Complainant, 

and 

JOHN F. SKELLY, et als.) 
Defendants. 

On Bill to 
Foreclose. 
On Peti-
tion, &c. 

20 This 1natter b~ing opened to the court by Saul 
N ernser, Solicitor for and of Counsel with Samuel 
Silverman, in presence of Maurice J. Breen, repre-
senting Fallon & Fallon, Solicitors for and of Coun-
sel with complainant, on •application for a stay of 
the Order made in the above entitled cause on De-
cen1ber 14th, 1926, pending the deternlination of an 
Appeal to be taken by the said Samuel Silver1nan to 
the Court of Errors & Appeals, and it appearing 
to the Court that a Stay should be granted until 

80 application for a Stay 111ay be made to the Court of 
Errors & Appeals, 

It is on this 2nd day of March 1927, 

ORDERED : That the operation and effect of the 
Order of this Court 111ade on the 14th day of De-
ce1nber 1926, be and the same is hereby stayed un-
til March 17th, 1927, when application is to be made 
by the said Samuel Silverman to the Court ,of Er-

4 O rors & Appeals for the continuance of the Stay 

11 

Order Staying Operation of Order) Dated 
December 14) 1926. 

herein granted, pending the appeal to be taken by 
the ,said Samuel Silverman to the Court of Errors 
& Appeals, and it is further 

ORDERED: That upon the failure of the said San1-
uel Silverman to take the Appeal and apply for a 
Stay to the Court of Errors & A:ppeals within the 
tiine limited, this Stay shall terminate. 

Respectfully ad vised, 

JORN BENTLEY) 
V. 0. 

E. R. WALKER, 
C. 

The above Order is approved as to form. 

F 'ALL0N & FALLON, 
Solicitors of Con1plainant. 
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Notice of Motion for Stay Pending 
Appeal .. 

(Filed Mar. 14, 1927.) 

NE,V JERSEY COURT OF ERRORS AND 
APPEALS. 

Between 
10 JULIA M. MURPHY, On Appeal 

of Sa1nuel 
Silverman 
from the 
Court of 
Chancery. 

C01nplainant-Respondent, 
and 

JOHN F. SKELLY, et als., 
Defendants-Appellants. 

To, JOHN J. FALLON, JR., 
Solicitor of Con1plainant-Respondent. 

20 SIR: 
PLEASE TAKE NOTICE: That on Thursday, March 

17th, 1927, at 10.30 o'clock in the forenoon or as 
soon thereafter as counsel can be heard, at the 
State House, Trenton, New Jersey, I shall apply to 
the Court of Errors and Appeals fro.r an Order, 
staying all proceedings in this cause on the Final 
Decree or Order dated December 14th, 1926, and 
for a Stay of Execution or other process on said 

30 Final Decree or Order of December 14th, 1926, 
pending the appeal of Samuel Silverman to this 
court, and shall at said time and place move that 
the said Stay heretofore granted by the Court of 
Chancery be continued until the final determina-
tion of the Appeal to this court. 

40 

SAUL NEMSER, 
Solicitor and of Counsel with 
Defendant, Samuel Silverman. 
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Order. 
(Filed Mar. 24, 1927.) 

NEvV JERSEY COURT OF ERRORIS AND 
APPEALS. 

Between 
JULIA M. MURPHY, 

Complainant-Respondent, 
and 

JOHN F. SKELLY, et als., 
Defendants-Appellants. 

On Appeal 
of Defendant, 
Samuel 
Silverman 
fr01n the 
Court of 
Chancery. 

This matter eo1ning on to be heard at the State 
I-louse, Trenton, on Thursday, March 17, 1927, on 
notice of application of defendant-appellant, Sam· 
uel Silverman, for a stay frq1n the operation and 
effect of the order of the Court of Chancery n1ade 
ju the above entitled cause on Decen1ber 14, 1926, 
pending the hearing and determination of the ap· 
peal taken therefrom by the said defendant Samuel 
Silverman to this court in the presence of Saul 
N emser, solicitor for and of counsel with defendant, 
Samuel Silvern1an, and Maurice J. Breen, repre-
senting John J. Fallon, Jr., solicitor for and of 
counsel with complainant-respondent, and the 
court having considered the 1natter and having 
heard and considered the argu1nents of c,ounsel for 
the respective parties; 

It is on this 17th_ day of March, 1927, ORDERED, 
that the application of the defendant-appellant, 
Samuel Silver1nan, to this court for a stay fro'tn 
the operation and effect of the order of the Court 
of Chancery made on the 14th day of December, 
1926, pending the deter1nination of the appeal 
therefrom taken by the said defendant, Samuel 
Silverman, to this court, be and the sa111e is hereby 

10 
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Order. 

granted upon the following tern1s: That the said 
Samuel Silver1nan shall within ten days frmn the 
service- of a copy of this order upon his solicitor, 
,vhich r,opy may be certified by the complainant's 
solicitor, deposit with the Clerk of the Court of 
Chancery the sum of Four Thousand Dollars in 
cash to secure the pay1nent to the Sheriff of the 
County of Hudson of the 1nonevs ordered bv the 

. ,,, .., t,' 

Court of Chancery by its order dated December 
14, 1926, to be paid by hin1 to said Sheriff of the 
County of I-I udson in the event that said order be 
sustajned by this court on the appeal therefrom 
takrn by said Samuel Silverman, and upon the fur-
the-r ter·rns that upon the failure of said Sa1nuel 
Silverman to make such deposit within said period 
of ten days from the date of service of this order 
8-S above provided, the said application for a s.tay 
from the operation and effect of said order of the 
Court of Chancery made on Dece1nber 14, 1926, is 
dP,nied an<l. said order shall remain in force and 
effect. 

By the Court, 

A true copy, 
JOSEPI-I B. FITZPATRICK, 

Register. 

A true copy, 
JOHN J. FALLON, JR., 

E. R. ,v ALKER, 

C. & P. J. 

Solicitor for Complainant-Respondent. 
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Petition. 
( Filed Nov. 24., 1925.) 

IN CHANCERY OF NEW JERSEY. 

Between 
JULIA M. MURPHY, 

Con1plainant, 
and 

JOHN F. SKELLY, et c1,ls., 
Defendants. 

On Bill to 
1 Foreclose. 

To THE HONORABLE EDvVIN ROBERT w ALKER, CHAN-

CELLOR OF THE STATE OF NE"W JERSEY. 

The petition of Julia M. Murphy, of the City of 
Hoboken, in the County of Hudson and State of 
New Jersey, respectfully shows that. 

1. Petitioner is the complainant in the above en-
tHled cause. 

2. On June 18, 1925 petitioner as complainant 
filed her bill of complaint iru said cause for the fore-
closure of a certain mortgage held by her on the 
lands and premises therein descr1bed, and such pro-
ceedings were had in said suit that a final decree 
was entered therein in favor of con1plainant on 
August 4, 1925, wherein it was Ordered, Adjudged 
and Decreed that the said mortgaged premises be 
sold to raise and satisfy the money due to the c01n-
plainant, to wit, the su111 of $3620.75, with interest 
thereon from July 27, 1925, together with complain-
ant's costs, and also to pay and satisfy unto the de-
fendant Mary Worsthorn the sum of $2075.33, to-
gether with lawful interest thereon as aforesaid. 

10 
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Petition. 

3. On August 10, 1925 a writ of fieri facias was 
issued out of this court in the above entitled cause 
directed to the Sheriff of the County of Hudson, 
commanding hin1 to make sale of the lands and 
premises described in the bill of complaint and in 
said writ of fieri fa;cias, and out ,of the proceeds 
thereof pay unto the complainant, the petitioner, or 

1 O her solicitors, in the first place the sum of $3620. 75, 
together with lawful interest thereon as aforesaid 

' and the sum of $212.25 costs, and in the second 
place to pay and satisfy unto the defendant Mary 
Worsthorn or to her solicitor, the sum of $2075.33, 
and $9.06 costs. 

4. The Sheriff of the County of Hudson did in 
due for1n of -1aw advertise the said mortgaged lands 

20 and premises to be sold under and by virtue of said 
writ of fieri facias at the County Court House, in 
Jersey City, oru ·Thursday, September 17, 1925, at 1 
o'c1ock P. M. Eastern Standard Tiine, 2 o'clook 
local time, by public advertisements duly set up 
and published according to the statute in such case 
made and provided, and ati the time and place so 
appointed and advertised did publicly adjourn the 
sale until the 24th day of September, 1925, at l 
o'clock in the afternoon Eastern Standa~d Time 2 

ao o'clock P. M. local time, and at said last n,am'ed 
time and place did expose the said lands and prem-
ises for sale at public vendue by virtue of said writ 
,of fieri facias, and thereupon one Samuel Silver-
man, of the City of Jersey 01:i.ty, bidding therefor 
the sum of $4700.00, the said Sheriff did then and 
there openly and publicly in due form of law be-

' tween the hours of 12 and 5 o'clock in the afternooDJ 
of said day, strike off and sell the said lands· and 

40 premises for the sum of $4700.00 to the said Samuel 
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Petition. 

Silverman, he being then and there the highest bid-
der for same. 

5. Priior to offering said lands and premises for 
sale the said Sheriff did announce that the said 
lands and pre1nises would be sold subject to the 
taxes, water renits, encroaehments, mislocations, 
clailns and suits pending as to the unsafe and un-
sound construction of the walls .of the building 
erected upon said n1ortgaged lands as partcularly 
set forth in the announce1nent so made by the Sher-
iff hereto annexed, n1ade part ·hereof and marked 
Schedule A., and which said announcement was 
read by the said Sheriff in the presence and hearing 
of said Samuel Silverman and other persons present 
and bidding at said sale. 

6. In1mediately after said lands and premises 
were struck off and sold to said Samuel Silver111an, 
he, the said Sainuel Silverman signed the conditions 
of sale, of which a copy is also hereto annexed, 1nade 
part hereof and n1arked Schedule B., and paid to 
the Sheriff ten per cent. of the purchase price of 
$4700.00, to wit, $470.00. 

7. The said sale was duly reported by the Sheriff 
to this honorable court and was duly confirmed by 
order confirming sale 1nade by this honorable court 
bearing date October 5, 19215, and a certified copy of 
said order for sale duly delivered to the Sheriff of 
the County of Hudson aforesaid. 

8. The said Samuel Silverman has failed to com-
plete his purchase by the payment to the Sheriff 
of the County of Hudson of the balance of his bid 
of $4700.00 for said lands. and premises, to wit, 
the sum ,of $4230.00. 

10 
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Petition. 

Your petitioner therefor prays that an order n1ay 
be made by this honorable court commanding and 
directing the said Samuel Silverman to make pay-
n1ent to the Sheriff of the County of- Hudson of the 
said balance of $4230.00 uporu delivery to him of a 
deed by the Sheriff ,of the County of Hudson convey-
ing to 'him the said lands' and premises under the 

10 writ of fieri facias in the above entitled cause and 
the conditions of said sale. 

so 

40 

And your petitioner will ever pray, etc. 

FALLON & FALLON, 
Solicitors for Petitioner. 

19 

Schedule A. 

}iURPHY 

v. 
SKELLY. 

Foreclosure. 

Announcement to be n1ade by Sheriff at Sale 

The premises will be sold subject to the follow-
ing: 

Taxes for the year 1924 '$114.915 
with interest on the first half thereof fro111 
June 1, /24 and on the second half thereof 
from Dec. 1, 1924 @7 o/o per annum. 

Taxes for the year 1925 $118. 75 ( of which 20 
the first half- $59.38--is due and in arrear 
from June 1/25 118.75 

Int. @ 7% per annum from June 1, 1925 

Arrears of water rernts to July 28, 1925 
amounting with penalty to 23.85 

Water rents for July 28, 1925-Estimated 

Subject to encroachment and mislocation and 
clain1 of Inspector of Buildings of Hoboken as to 
violations of building code of the City of I-Ioboken 
in the respect that the building erected on said pre111-
i'Ses is in an unsafe condition and that the west wall 
thereof is leaning ,out of plumb and the front wall 
is cracked due to the settlement of the west wall 
and claiin of Philip Grassmann and Karolina Grass-
mann the owners of the premises adjoining on the 
west that the said westerly wall leans over 0111 said 
Grassmann land 1 foot and 5 inches, and a suit now 
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pending in the Court of Chancery of New Jersey 
brought by the said Philip Grassmann and Karo-
line Grassmann as complainants against Martin A. 
Leddy and others, praying for a decree in the Court 
of Chancery that the defendants may be decreed at 
their expense to tear down or remove the said brick 
building on the mortgaged premises or to tear down 

10 so much of said brick building as may be necessary 
to insure a safe and sound construction of the same 
whereby to insure safety to life and limb of persons 
passing by said premises on the street as well as for 
the security and safety of complainants property 
and garage, and to enjoin and restrain the def end-
ants from permitting said building to remain un-
repaired and unstabled, and in such an unsafe con-
dition as to constitute a 1nenace to life, li1nb a11d 

20 property. 

30 
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1. The property will 1be -sold to the highest bid-
der, subject to confirination by the Chancellor. 

2. Ten per cent. of the purchase money shall be 
paid when the property offered is struck off; in no 
case, however, shall less than one hundred dollars 
($100.00) be paid; in default whereof, it may be 
put up again and sold immediately. 

3. The balance of the purchase money shall be 
paid on the 15th day of October, A. D. 1925, at 10 
o'clock in the forenoon, at the Sheriff''S Offi.ce, at the 
Oourt I-louse of said County. 

4. The Deed will be delivered at the above time, 
upon compliance by the purchaser with these condi-
tions, provided said sale is confirmed as aforesaid. 

5. The purchaser will be held bound by the pur-
chase whether he attends to receive the Deed and 
con1ply with the conditions of the Sale or not. If 
he does not so comply with them, the property may 
be again advertised and sold, or the purchaser may 
be held diable f,or his bid, at the option of the Sher-
iff. In case of re-sale at a less price than the for-
mer bid with interest and expenses, the former pur-
chaser will be held liable for the deficiency, to meet 
,vhich, the 1noney paid by him shall be retained and 
applied ·by the Sheriff. 

I have •bid off the property described above, for 
the su1n of Forty seven hundred ( $4 700) dollars, 
and agree to comply with the above conditions of 
sale. 

Dated Sept. 24/25. 
SAMUEL SILVERMAN 

,or assllgns, 
Jersey City, N. J. 
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SHERIFJi.,'S SALE-IN CHANCERY OF NEW JERSEY. 

Between Julius M. Murphy, complainant, and 
John F. Skelly, et als., defendants. 

F'i. Fa. For sale of mortgaged preinises. 
Returnable November 10, 1925. 

10 F 'allon & Fallon, solicitors. 

By virtue of the above stated writ, to n1e directed 
and delivered, I shall: sell by public vendue at 
County Court House, Jersey City, on 

THURSDAY, the Seventeenth day of Septen1-
ber, A. D. 1925 

at 1 :00 p. 1n. Eastern Standard Time, 2 :00 local 
2 0 time, all the f,ollowing described land and premises 

with the appurtenances, being the same described 
in said writ, that is to say: 

All that certain lot, tract, or parcel of land and 
premises, hereinafter particularly described~ situ-
ate, lying and being in the City of Hoboken, in the 
County of Hudson and State of New Jersey, com-
1nencing at a point in the southerly line of Eighth 
Street in Hoboken, eighty-one feet ( 81) easterly 
from the s,outheasterly corner of Park Avenue and 

80 Eighth Street, and running thence easterly alorng 
the southerly line of Eighth Street nineteen feet 
(19); thence southerly and parallel with Park Ave-
nue sixty feet ( 60), and thence westerly and par-
allel with Eighth Street nineteen feet ( 19) ; thence 
northerly and parallel with Park Avenue sixty feet 
( 60) to the point or place of beginning. 

The above mortgaged premises will be sold under 
a decree for complainant of $3,620.75 and interest 

40 from July 27th, 1925. 
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Costs taxed at $212.85 and interest fro1n August 
4th, 1925. 

Decree for defendant Mary W orsthorn of $2,-
075.33 and interest from July 27th, 1925. 

Costs taxed at $9.06 and interest fron1 August 
4th, 1925. 

And costs of this sale. 

Dated August 20th, 1925. 

JOHN M. HANNAN, 
Sheriff. 

,Jersey Journal and Jersey Observer. 
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Affidavit of Maurice J. Breen. 

STATE OF NEW JERSEY, ( " . 
COUNTY OF HUDSON., 5SQ.' 

1\1:AURICE J. BREEN, of full age being duly sworn 
according to law, upon his oath deposes and says: 

1. I am an attorney and counsellor at law of the 
10 State of New Jersey and a solicit,or in Chancery of 

New Jersey, employed in the office of Fallon & 
Fallon, the solicitors for the complainant in the 
above entitled cause, and I am the person actually 
entrusted with the management and conduct of 
said suit. I have read the foregoing petition and 
all of the n1atters and things therein contained are 
true. 

2. On June 18, 1925, petitioner as con1plainant 
filed her bill of complaint in said cause for the fore-
closure of a certain mortgage held by her on the 
lands and pren1ises therein described, and such pro-
ceedings were had in said suit that a final decree 
was entered therein in favor of 0omplainant on 
August 4, 1925, wherein it was Ordered, Adjudged 
and Decreed that the said mortgaged premises be 
sold to raise and satisfy the money due to the com-
plainant, to wit, the sum of $3620.75, with interest 

80 thereon from July 27, 1925, together with complain-
ant's costs, and also to pay and satisfy unto the de-
fendant 1\1:ary Worsthorn the su1n of $2075.33, to-
gether with lawful interest thereon as aforesaid. 

3. On August 10, 1925 a writ of :fieri facias was 
issued out of this court in the above entitled cause 
directed to the Sheriff of the Oounty of Hudson, 
commanding him to make sale of the lands and 
premises described in the bill of complaint and in 
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Affidavit of JIii Ct/ttrice J. Bree,n. 

said writ of fieri facias, and ,out of the proceeds 
thereof to pay unto the complainant, the petitioner, 
or her solicitors, in the first place the sum of 
$3620.75, together with lawful interest thereon as 
aforesaid, and the sum of $212.85 costs, and in the 
second place to pay and satisfy unto the defendant 
Mary Worsthorn or to her solicitor, the sum of 
$2075.33, and $9.06 costs. 

4. The Sheriff of the County of Hudson did in 
due for1n of law advertise the said mortgaged lands 
and premises to be sold under and by virtue of said 
writ of fieri facias at the County Court House, in 
Jersey City, on Thursday, September 17, 1925, at 1 
o'clock P. M. Eastern Standard 'Time, 2 ,o'clock 
local tin1e, by public advertisement duly set up and 
published according to the statute in such case 
made n1ade and provided, and at the time and place 
so appointed and advertised did publicly adjourn 
the sale until the 24th day of Septem·ber, 1925, at 1 
o'clock in the afternoon Eastern Standard Time 2 ' o'clock P. M. local tilne, and at said last named 
time and place did expose the said lands and prem-. 
ises for sale at public vendue by virtue of said writ 
of fieri facias, and thereupon one Samuel Silver-
n1an, of the City of Jersey City, bidding therefor the 
sum of $4700.00, the said Sheriff did then and there 
openly and publicly in due for1n of law, between the 
hours of 12 and 5 o'clock in the afternoon ,of said 
day, strike off and sell the said lands, and premises 
for the su1n of $4 700.00 to the said Samuel Silver-
man, he being then and there the highest bidder for 
the san1e. 

5. Prior to offering said lands and premises for 
sale the said Sheriff did announce that the said 
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lands and premises would be sold subject to the 
taxes, ·water rents, encroachments, mislocations, 
clain1s and suit pending as to the unsafe and un-
sound construction of the walls of the building 
erected upon said mortgaged lands as particularly 
set forth in the announcement so made by the Sher-
iff hereto annexed, made part hereof and marked 
Schedule A., and which said announcement was 
read by the said Sheriff in the presence and hearinig 
of said Samuel Silverman and other persons pres-
ent and bidding at said sale. 

6. Immediately after said lands and premises 
were struck off and sold to said Samuel Silverman, 
he, the said Samuel Silverman signed the conditions 
of sale, of which a copy is also hereto annexed, 
made part hereof and marked Schedule B., and paid 
to the Sheriff ten per cent of the purchase price of 
$4700.00, to wit, $470.00. 

7. The said sale was duly reported ,by the Sheriff 
to this honorable court and was duly 0onfirmed by 
order confirming sale made by this honorable court 
bearing date October 5, 1925, and a certified copy of 
said order for sale duly delivered to the Sheriff of 
the County of I-Iudson aforesaid. 

8. The said Samuel Silverman has failed to com-
plete his purchase by the payment to the Sheriff of 
the County of Hudson of the 'balance of his bid of 
$4700.00 for said lands and premises, to wit, the 
sum of $4230.00. 

9. I was presenrt at the Sheriff's sale held at the 
County Court House, in Jersey City, ,on September 
24, 1925. The announcement of which a copy is 
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hereto annexed marked Schedule A. was read by 
the deputy sheriff who conducted the said sale in 
my presence and hearing and in the presence and 
hearing of Samuel Silverman and the other bidders 
and persons present and attending said sale. 

MAURICE J. BREEN. 

Subscribed and sworn to before me ( 
this 24th day of November, 1925. S 

Lours F. BEACHNER, 

Notary Public of New Jersey. 
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Order to Show Cause. 
(Filed Nov. 24, 1925.) 

IN CHANCERY OF NEW JERSEY. 

Between 
JULIA M. MURPHY, 

Complainant, 

10 and 

On Bill to 
F,oreclose. 
On Peti-
tion, etc. 

JOHN F. SKELLY, et als., 
Defendants. 

Upon reading and :filing the petition of Julia M. 
Murphy, the c01nplainant in the above entitled 
cause, praying for aru order directing Samuel Sil-
vern1an, the purchaser of the lands and premises 

2 0 described in the bill of complaint in the above en-
title cause at the sale of said lands and pre1nises 
held by the Sheriff of the Oounty of Hudson under 

40 

- and by virtue of a writ of fieri facias issued out of 
this honora:ble oourt in said cause, to complete his 
purchase of ·said lands and premises by the pay-
ment to the Sheriff of the Oounrty of Hudson of the 
balance of the amount bid by him at the sale of said 
lands and premises ; 

It is on this 24th day of November, 1925, on mo-
tion of Fal1on & Fallon, solicitors for the said com-
plainant and petitioner, Ordered, that the said 
Sa1nuel Silverman show cause before the Chan-
cellor, at Chancery Ohainbers, in the City of New 
Jersey, on Monday the 30th day of November, 1925, 
at 10 o'clock in the forenoon of said day or as soon 
thereafter as counsel can be heard, why an order 
should not be made directing him to make payment 
to the Sheriff of the balance of the ainount bid by 
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him at the sale of said lands and premises held by 
the said Sheriff on ,or before a short day fixed by 
this court. 

And it is further Ordered that a copy of the said 
petition and this order, which may be certified as 
true copies by the solicitors of the complainant, be 
served upon said Samuel Silverman within one day 10 
fro mthe date of this order. 

Respectfully advised, 

JOHN BENTLEY_, 
V. C. 

E. R. WALKER. 
0. 
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( Filed Jan. 18, 1926.) 

IN CI-IANCERY OF NEW JERSEY. 

Between 
JULIA lVI. MURPHY, 

Con1plainant, 
and 

JOHN F. SKELLY, et als., ) 
Defendants. 

STATE OF NEW JERSEY, ( ""' . 
COUNTY OF HUDSON, 5~0

• • 

On Bill, &c. 

SAl\11UEL SILVERMAN, of full age, being duly 
s1vorn, acoording to law, upon his oath, deposes and 
says: 

1. I have read the petition of Julia M. Murphy, 
together with the affidavit of Maurice J. Breen 
thereto annexed; in reference to Paragraph "5" and 
"9" of Mr. Breen's affidavit, wherein he states that 
the Sheriff did announce that said lands and prem-
ises would be sold subject to certain taxes, water 
rents, encroachments, mislocations, claims and suit 
pending, I desire to say that I did not hear any such 
announcement made by the Deputy Sheriff, who 
conducted the sale, or by anyone else at the sale, 
while I was present. 

2. Subsequent to the time that I bid in the prop-
erty at the Sheriff's Sale, the :first notice and knowl-
edge that I had that the lands and premises, were 
effected by and encumbered by taxes, water rents, 
encroaclunents, n1islocations, clain1s of the Build-
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ing Inspector of the City of I-Ioboken, and suit pend-
ing in the Court of Chancery, was wheru I was 
served with a Subpoena to Answer, together with 
a copy of an Order entered in a certain cause where-
in Philip Grassman and Karoline Grassn1an, are 
complainants, and lVIartin A. Leddy, et al., are de-
fendants; upon being served with the aforesaid 
subpoena to answer and copy of the Order in the 
latter suit, by lVlr. Charles W. Stover, Solicitor of 
the con1plainants, Philip Grass1nan and Karoline 
Grass111an, I investigated the 1natter and discovered 
for the :first tiine that the pre111ises in question had 
been conde1nned by the Inspector of Buildings of 
the City of l -Ioboken, and that t,he westerly wall of 
the pren1ises encroaches over adjoining land owned 
by Grass1nan to the extent of about one and one-
half feet, and that under the orders of the Building 
Inspector of the City of I-Ioboken, the entire build-
ing would have to be torn down, and the occupants 
of said building at once ordered to vacate the same 
because of its dangerous condition, the same having 
been condemned by the lawful authorities of the 
City of Hoboken. 

3. If I had known of the existence of these mat-
ters at the time I appeared at the sa.Je, I certainly 
would not have purchased the property for the sum 
of Fortv-seven Hundred ( $4 700.00) Dollars, be-., 
cause if the building has to be torn down. or the 
westerly wall of the building ren1oved, the propert~r 
is not worth any (111ore, in n1:v opinion, than J,..,ive 
J-Iundred ($500.00) Dollars, which is the value of 
the lot, which in my opinion, measures sixty feet 
by eighteen feet ( 60 x 18) ; the first knowledge I 
had that the pre111ises in question were going to 
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be sold by the Sheriff, was ·when I read the ad-
vertisement of sale published in the Jersey Jour-
na1; neither in the advertisement of sale, notice of 
sale or in the conditions of sale, was1 anything men-
tioned or disclosed in regard to the aforesaid mat-
ters; when I bid the property in, I had absolutely 
no knowledge of the same. 

4. Since the Order to Show Cause in this matter 
was granted, I have been informed by my Solicitor, 
that there exists of record, and has existed of rec-
ord, a lease for the premises in question n1ade by 
Martin A. Leddy, to Frank Vissers, dated March 
15th, 1925, running for a period of t,vo years com-
mencing on the first day of April, 1925, and expir-
ing on the first day of April, 1927, covering the 
entire premises known as No. 211 Eighth Street, 
Hoboken, to be used for dwelling and furnished 
rooming business; the Notice of Sale contained no 
reference to this lease, nor did the Sheriff announce 
the existence of this lease, or encumbrance against 
the property in qustion, and had I known that such 
a lease existed, I would not, under any circu1n-
stances have bid for the property, because the ex-
istence of the lease precludesi me from the use and 
occupation of th~ premises in question, for too long 
a time to make the property of any use to me. This 
is especially true, in view of the fact that John H. 
Cummings, Inspector of Buildings for the City of 
Hoboken, under date of December 29th, 1924, noti-
fied Martin A. Leddy, the owner of the premises 
at No. 211 Eighth Street, Hoboken, New Jersey, 
as follows: 
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"December 29, 1924. 

Re: 211 8th Street, Hoboken, N. J. 
To Martin A. Leddy, owner, 

TAKE NOTICE : 
The brick building at the above address of 

which yon are the owner or part in charge does 
not confor1n with the provisions of the build-
ing code of the city of Hoboken in the follow-
ing respect. 

The building in my judgment is in an unsafe 
condition and is a 1nenace to the occupants 
in the building of the adjoining property. 

The ,vest wall is laid out of plu1nb, and I 
fear will give way at the left end corner. 

The front wall is cracked due to the settle-
inent of the west wall. 

I ·would request that you vacate the build-
ing and tear do,vn the west wall and rebuild. 

JOHN H. CUMMINGS~ 
Inspector of Buildings. 

Section of violation refers to Section 151 to 
the building code of N oven1ber 30, 1910, and 
you have 10 days to comply with the law." 

5. I run also advised by my solicitor, that title 
to the pre1nises in question is entirely defective and 
unmarketal;)le, because of the fact that there exists 
of record, a deed n1ade by Elizabeth Mary Willson 
Grunbaum, ,vife of Sainuel Grunbau1n to i£ads 
Brandt Fischer, dated May 1st, 1891, and recorded 
in the Hudson County Register's' Office in Liber 
529 of deeds for said county, page 80. Neither in 
the granting clause of said deed, or in any other 
portion of said deed, is the name of Samuel Grun-
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baum, the husband of Elizabeth Mary Willson 
Grunbaun1 mentioned, except that the deed is 
signed "S. GRUNBAUM," and acknowledged, "SAM-
UEL GRUNBAUM," but nowhere in the deed does the 
husband's name appear. My Solicitor infor,ms me 
that because of the fact that the husband's name 
is not set forth in the granting clause of this deed, 

10 or in the body of the deed that Mads Brandt 
Pischer, the grantee in said deed, never acquired 
a valid title and that all conveyances since the exe-
cution of this deed in the chain of title are likewise 
void and that the present owner, Martin A. Le.ddy 
tas not got a clear and valid title to the pren1ises 
in question because of the defect in the aforesaid 
deed. 

6. I an1 also advised by n1y Solicitor that since 
20 the building was condenmed by the Local Authori-

tjes of the city of Hoboken, that if I were to pur-
chase this property I would immediately be guilty 
of a crime, under the laws of the State of New 
Jersey, in that I would be the purchaser of prop-
erty ·where the.re was: a continuing public nuisance, 
and that it ,vonld be against public policy for me 
to purrhasc as it is against public policy for the 
Sheriff to sell a crime to me. 

30 7. I re~pectfully request the Court to relieve me 
of my bid, anrl order the Sheriff of Hudson County 
to return to me, the amount of ;my deposiit, viz: 
Four I-Iundred and Seventy ($470.00) Dollars,. 

SAMUEL SILVERMAN. 

Sworn and subscribed to before 1ne } 
this 11th day of December, 1925. S 

PHILIP MIELE, 
4.0 ~faster In Chancery of New Jersey. 
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IN CHANCERY OF NEW JERSEY. 

Between 
JULIA M. MURPHY, 

Oon1plainant, 
and 

JOHN F. SKELLY, et als., 
Defendants. 

STA'l1E OF NRW JERSEY ) 
' (c,c, • 

COUNTY OF J-f1:DSON, r::,o .. 

On Bill, &c. 

SAMUEL FRIEDMAN of full age, being duly sworn, 
according to law, upon his oath, deposes and says: 

1. I am an .Attorney at Law of the State of New 
,Jersey, with offices at No. 15 Exchange Place, ,J er-
sey City, N. J. 

2. I have made a search of the· records in the 
Court House at .Jersey City of the pren1ises kno:\vn 
as No. 2;11 Eighth Street, I-Ioboken, New Jersey, 
also known as Lot 23, City Block 182, County 
Block 1857, located on Eighth Street, between Gar-
den Street and Park Avenue in the City of Ho-
bokenJ and particularly described by metes and 
bounds as follows : 

ALL that certain lot, tract, or parcel of land and 
premises, hereinafter particularly described, situ-
ate, lying and being in the City of Hoboken, in the 
County of Hudson and State of New Jersey, com-
m.encing at a point in the southerly line of Eighth 
Street in Hoboken eighty-one _ feet ( 81) easterly 
from the southeasterly corner of Park Avenue and 
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Eighth Street, and running thence easterly along 
the southerly line of Eighth Street nineteen feet 
( 19) ; thence southerly and parallel with Park Ave-
nue sixty feet ( 60), and thence westerly and par-
allel with Eighth Street nineteen feet ( 19) ; thence 
northerly and parallel with Park Avenue sixty feet 
( 60) to the point or place of beginning. 

3. I find title to the premises in question in fee 
in Martin A. Leddy, subject to a first mortgage of 
Thirty-five Hundred ( $3500.00) Dollars, held by 
Julia M. Murphy, and subject to a second mortgage 
of Twenty-two Hundred ($2200.00) Dollars, held 
by Petrus Goolenaerts and Mary Goolenaerts,, his 
wife. 

I also find open of record, a lease 1nade by Martin 
A. Leddy as landlord to Frank Vissers, as tenant, 
dated March 15th, 1925, and recorded in the Hud-
son County Register's Office on March 23rd, 1925, 
in Liber 1553 of deeds for said county, page 619; 
under the te11ms of which lease, the premises No. 
211 Eighth Street, Hoboken are leased by ~Iartin 
A. Leddy to Frank Vissers for a term of two years, 
commencing on the first day of April, 1925, and ter-
minating on the first day of April, 1927, at the 
yearly rental of Seven Hundred and 'rwenty 
( $720.00) Dollars, payable in equal 1nonthly in-
stalhnents of Sixty ( $60.00) Dollars each, in ad-
vance on the first day of each and every month; 
the premises leased to be used for dwelling and fur-
nished rooming business. The lease covers the en-
tire building and pren1ises known and designated 
as No. 211 Eighth Street, in the City of Hoboken. 

I also find in the Chain of Title, a. deed Elizabeth 
!iary Willson Grunbaun1, wife of Sainuel Grun-
haum, to ~lads Brandt Fischer, covering the prem-
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. faes in question, viz, 211 Eighth Street, I-Ioboken, 
dated l\,Iay 1st, 1.891, and recorded l\iiay 1st, 1891, 
in the Hudson County Register's Office in Liher 
529 of deeds for said County, page 80. This deed 
is signed E. M. ,v. Grunbaum and S. Grunbaum. 
ln the acknowledginent, the nalme of Samuel Grun-
baum is nientioned. The granting words in the 
deed are all in the singular, such as "HAS GRANTED, 
etc." "DOES GnA.NT", etc. Neither in the Granting 
Clause, or in any other part of the deed does the 
name of Sa1nuel Grunbaum, the husband of the 
said Elizabeth Mary Grunbaum appear. 

4. I also find open of record in the Hudson 
County Circuit Court a judgment as follows : 
Francis Gilbert-, a:-: Trustee in Bankruptcy of l\Iotor 
Engineering Sales Co., against J. Leo Skelly, en-
tered in book 31. of the Hudson County Circuit 
Court :Minutes, page 402, on January 30th, 1913, 
-which judgment with costs tota1s Eight Hundred 
and One Dollars and Seventy-two Cents ($801.72). 

5. I find that one John F. Skelly became the 
owner of the premises in question on June 11th, 
1924, by deed fron1 Petrus Goolenaerts and 1\ifary 
Goolenaerts:, his ·wife, recorded in the Hudson 
County Register's Office in Liber 1530 of deeds for 
said county, page 423. 

SAMUEL A. FRIEDMAN. 

Sworn and subscribed to before me 1 
this 12th day of December, 1925. S 

'\VILLIAM A. RAE, 
1\faster In Chancery of New Jersey. 
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Affidavit. of Saul Nemser. 
_(Filed Feb. 4., 1927.) 

IN CHANCERY OF NE·W JERS.EY. 

Between 
JULIA M. MURPHY, 

Complainant, 

10 and On Bill, &c. 

,JOHN F. SKELLY, et als., 
Defendants. 

STATE OF NEW JERSEY, t,c, . 
COUNTY OF HUDSON, 5 ""·. 

SAUL NEMSER, of full age, being duly sworn, ac-
20 cording to law, upon his oath, deposes and says: 

1. I have exa1nined the records of the Hudson 
County Surrogate's Office, particularly the Will 
and Codicil of William Watson, recorded in book 
15 of Wills, page 682 ; annexed hereto i:s an ahstract 
t>f Paragraphs "9" and "14" orf the Will and Para-
graphs "5" and "6" of the Codi,cil. 

SAUL NEMSER. 
80 

40 

S·worn and subscribed to before me l 
thi:s 2nd -day of February, 1926. 5 

PHILIP J. MIELE, 
Master in Chancery of New Jersey. 
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Will and Codicil-Annexed to Affl.davit 
of Saul Nemser. 

WILL AND CODICIL OF WILLIAM WATSON. 

Will 

( Bk 15 page 682 
(P aragraphs 9 and 14 
( Codicil Paragraphs 5 and 6 

Ninth :-I give devise and bequeath all the rest 
residue and re1nainder of my estate real as well as 
personal including said farm, stock, cattle, horses, 
personal property and utensils and the said house 
and prentises number 51 east 34th st. ( Subject to 
the life estate of 1ny wife as aiforesaid) to my said 
Executors and tr!rnstees and to the survivors and 
survivor of then1. 

In Trust Nevertheless and to and for and upon 
the following uses, intents and purposes and with 
the following po,vers of and concerning the same 
that is to say, to sell and disipose of the saine at 
public or private sale for cash or upon credit and 
convert the same into 1noney and to execute and 
deliver igood and sufficient conveyances and t rans-
fers of the s·a1ne so as to vest good title in the pur-
chaser and purchasers thereof and to divide the 
proceeds into as many equal shares as I shall leave 
children surviving me and in case any of my child-
ren shall have died before me leaving issue living 
at the time of my death then the said number of 
shares shall be increased, so as to include one eqrual 
share for eaich of such deceased children and I give 
devise and bequeath all of said equal shares of the 
proceeds of my said residuary estate to 1ny said ex-
ecutrix, Executors and trustees 
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Will and Codicil. 

Will Bk 15 pa:ge 682 

2 

and to the survivors and survivor of them, In Trust 
Nevertheless and to and for and upon the follow-
ing uses, intents and purposes and with the follow-
ing powers of and concerning the same that is to 
say: to invest each equal share separately in the 
sa1ne manner as hereinibefore directed and to 8>pply 
the rents, incon1e and profits of the respective 
shares a.llotted to my daughters ( surviving 1ne) 
that is, one eqin:al share for the benefit of each 
daughter, as follows, to the use of each daughter 
during her natural life the rents income and profits 
of one equal share for 'her sole and separate use 
free from the debts control and engagen1ents of 
any husband she may at :any ti1ne have, in the 
san1e manner and with the like effect as if she were 
feme sole and upon her death to divide, distribute 
and pay over the rprincipal of her share ( and I so 
give, devise and bequeath the same) to her children 
livino- at the time of her death, and to the issue b 

then living of any of her children then dead to be 
equally divided between them., each issue to stand 
in the place of his, her or their parent and in de-
fault of -such children or issue, then to s\u\ch person 
or J)ersons and in such manner and f or1n as she 
!by any instrument in writing in the nature orf a 
will or appointment execute under her hand in the 
presence of bvo witnesses, notwithstanding her cov-
€rture shall limit direct or arppoint and in default 
of such limitation direction or appointment then 
to the next of my kin under the ]a.--wR of the st::1te 
of New York ns if I had died intei;-;tate, and also 
to a'f)ply the rents income and profits of the 
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respective shares allotted as afore said to my sons, 
surviving me that is one equal share for the benefit 
of each son as follows, to the use of each son the 
rents income and profits of his one equal share 
until he shall attain the age of twenty five years 
or sooner die, and upon attaining that age or if he 
shall have attained it before 1ny death to pay trans-
fer and deliver over, ( and I so give devise and be-
queath) to him one half of the principal of his 
equal share, and to apply the rents, income and 
profits of the ren1aining half orf the principal of his 
one equal share to his use until he shall attain the 
age of thirty five years, to pay transfer and deliver 
over (and I so give, devise and bequeath) to hin1 
the said remaining half of the principal of his one 
equal share and in the event of his death before he 
would be entitled as aforesaid to the paY'lnent of 
the half or the ·whole orf the rprincipal of his one 
equal share then to pay transfer and set over ( and 
I so give, devise and bequeath) the principal of 
his one equal share or so n1uch thereof as may not 
have been paid to him thereina.fter ,provided for his 
children living at the time of his death _and to the 
issue then living of any of his children then dead, 
to be equally divided between them suc.h issue to 
stand in the place of his her or their parent and in 
default of such children or issue them to such per-
son or persons and in such manner or form as 
he shall by his last will and testam.ent executed 
after he shall ,attain the age of twenty one years 
limit or direct and in default of such 
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limitation or direction then to my ne·xt of kin under 
the laws of the State of New York a;s if he had died 
intestate and also to apply the rents income and 
profits of the respective remaining equal "Shares ( if 
any living at my death of any of my children then 
dead, as follows : to the use of e3!ch class o:f issue 
equally the rents, inco1ne and profits of the share 
allotted to that class until the youngest o.f such 
class of issue living at n1y death shall attain the 
age of twenty one years, or sooner die and upon 
such dying, to pay transfer and set over ( and I 
so give devise and beqllleath) the principal of the 
share of such class to and among said last men-
tioned issue equally and to their heirs executors, 
administrators and assigns. 

I feel a desire, not obligatory, however, that 1ny 
1children in case their pecuniary circun1Stances will 
·warrant it, should reside upon portions of 1ny said 
far111 having dwellings thereon, or having ibuilding 
sites u1pon which then can erect ibuildings, there-
fore, in case my children respectively or any or 
either of them shall elect, in writing, that portions 
or portion of my said farm shall form the whole 
or a part of 'their said respective shares- or share 
in n1y estate, at the fair value of such portions or 
portion, to be fixed by my trustees and executors 
the survivors or su~vivor of them. I authorized 
the latter to set the set the same a.part by an in-
strument in ·writing to be executed acknowledged, 
and recorded, to the intent that the portion 
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so set apart for each one shall represent a whole 
or a part ( as the 1ca.se may be) of his or her share 
and shall be held accordingly, subject to the afore-
said like estate of 1ny wife therein, and subject to 
the trusts uses and powers respectirrg the said share 
as herein contained, should the portion so selected 
in any case exceed in value ( to be fixed as afore-
•said) the an1ount of such childs share in any estate 
the excess shall be paid or satisfa.ctorily secured 
by such child to n1y estate, and in apportioning to 
1ny farm to n1eet the election otf my children, the 
preference of my choice shall be given, first to 1ny 
sons c01nmencing with the eldest and so on suc-
cessively down to the youngest daughter. 

I Expressly declare that the direction herein.be-
fore contained to sell n1y said ho1Use and premises 
in Thirty Fourth Street, and 1ny farm, stock, cattle, 
horses, personal property and utensils, su'bjec.t to 
the life estate of my wife and the direction herein-
after contained to sell 1ny other real estate is not 
intended to control the Executors and trustees as 
to the time when then shall make such sale to any 
time during the life of n1y wife, and it is my judge-
ment although not obligatory that -all sales of my 
real estate be deferred during the life of my wife in 
order to give an increase of value. 
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Fourteenth, I hereby appoint my wife .Marie 
Waston Executrix and Joseph Sturat, Ross Camp-
bell and n1y sons-in-law William H. Ca.swell -and 
William H. Tailer all of the City of New York, 

10 and all of my said sons on their respectively attain-
ing the age of twenty five years executors and trus.-
tees of and under this my last will and testament. 
And I give to each of my executors the sum of one 
thousand dollars in addition to their lawiiu1l con1-
missions. And I give to the persons who shall be 
my partners in ibusiness immediately preceding the 
of my death the sum of one thousand dollars each. 

20 
WILLIAM WATSON (L. S.) 
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Codicil Paragraphs 5 and 6 

Bk. 15 page 682 of Wills 

Fifth: In and by the ninth clause or article of 
my said will I directed my executors and trustees 
and the survivors and survivor of then1 to pay 
tr·ansfer and deliver over, and I ,so gave, devised 
and bequeathed to n1y sons respectively upon their 
respectively attaining the age of thirty five years 
the re1naining one half of the principal of the re-
spective shares of my residuary estate allotted to 
my sons respectively and made provisions for the 
disposition of the said re1naining half of the said 
principal, in the event that either or any of 1ny 
sons is.hall not attain the a:ge of thirty five yea.rs 
as will 1nore fully appear by reference to the said 
ninth clause or article. 

Now I revoke the said directions gifts, devises 
and bequests in respect to the ren1aining half of 
the principal of the said respective shares of my 
residuary estate so allotted to 'my sons as a.f oresaid 
and dire1ct my executrix and execrurtors and trus-
tees and the survivors and survivor of then1 to ap-
ply the rents, income and profits of the said re-
maining half of the said -share to his children living 
at the time of his death and to the issue if any then 
living of any of his- children then dead, to be equal-
ly divided between them such issue to stand in the 
place of the parent, and in default of such children 
or issue then to such person 
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8 

or persons and in such manner or form as he (my 
son) shall hy his last will and testan1ent duly exe-
cuted after the age of twenty one years,, limi.t or 

10 direct and in default of such limita.tion or direc-
tion then to 1ny next kin, under the laws of the 
State of New York;as if I had died intes;tate and 
I hereby revoke so mJu~h of the ninth clause or ar-
ticle in respect to the said remaining half of the 
principal of the said shares respectively so allotted 
to my sons as is inconsisitant with or in conflict 
with this fifth clause or article of this codicil. 

20 
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Sixth, Joseph Stuart and Ross Campbell nomin-
ated 1by me as two of the executors and trustees 
under said -will having died since the making of 
said will I hereby appoint my wife Maria Watson 
Executrix and my sons-in-law William H. Caswell 
and William H. Tailer all of the City of New York 
and all of my son ( irrcluding any son now a minor 
tup,on his attaining the age of twenty one years) 
Executors and trustees of and under n1y said will, 
and this codicil, e~cept that any son entitled to the 
income or principal ofl ,any trust fund shall not 
be a trustee of any fund in which he may 1be in-
terested as aforesaid. 

47 

Affidavit of Hugh E. Mara. 
(Filed Dec. 16, 1925.) 

IN CHANCERY OF NEW JERSEY. 

Between 
JULIA M. MURPHY, 

Complainant, 
and On Bili&~ 

JOHN F. SKELLY, et als.) ) 
Defendants. 

STATE OF NEW JERSEY l(;j(;j . 
COUNTY OF HUDSON, 5 °"'' ' 

HUGH E. MARA, of full age, being duly sworn 
according to law, upon his oath deposes and says: 

1. I an1 an under sheriff of the County of Hud-
son. 

2. I have read the copy of the affidavit of Sam-
uel Silverman, dated Decen1ber 11, 1925, served 
upon the Solicitors of the Con1plainant in the above 
entitled cause and have also read a copy of the 
affidavit .made by Maurice J. Breen, dated Novem-
ber 24, 1925, and filed herein. 

3. I conducted the sale of the lands and prem.-
ises described in the writ of fieri facias issued in 
the above entitled cause. Immediately prior to 
offering the said lands and pre111ises for sale un-
der the said writ of fieri facias, I read to the bid-
ders assembled, the announcement, a copy of which 
is hereto annexed. One of the bidders was San1-

10 

20 

30 

40 



10 

20 

80 

40 

48 

Affidavit of II ugh E. Mara. Forecloswre. 

uel Silverman. There were several bids 1nade by 
Samuel Silverman and another bidder and the said 
premises were struck off and sold to the said Sam-
uel Silverman, he having m.ade the highest hid, to 
wit, the sum of $4,700.00. The said .Samuel Sil-
verman upon signing the conditions of sale, paid 
10% of the bid, to wit, the sum of $470.00. 

4. 'The said sale was duly reported to the Court 
of Chancery and duly confir1ned by an order con-
firming sale bearing date October 5, 1925. 

5. 'The said Samuel Silverman has failed to con1-
plete his purchase by the payment to the Sheriff 
of the County of Hudson of the balance of his bid, 
$4,230.00. 

HUGH E. MARA. 

Subscribed and sworn to before me ( 
this 16th day of December, 1925. S 

THOMAS ENRIGHT, 
Notary Public, N. J. 

Affidillvit of Hugh H. Mara. Foreclosure. 

MURPHY 

v. Foreclosure. 
SKELLY. 

Announcement to be made by Sheriff at sale. 
The premises will be sold subject; to the following: 
Taxes f,or the year 1924 $114.25 
with interest on the first half thereof from 
June 1/24 and on the second half thereof 
from Dec. 1, 1924 @ 7 % per annum. 

Taxes for the year 1925 $118. 75 ( of which 
the first half~59.38-is due and in ar-
rear from June 1/25. 118. 75 

Int. @ 7% per annun1 from June 1, 1925 

Arrears of water rents to July 28, 1925 
amounting with penalty to 

Wat.er rents from July 28, 1925-estimated 
23.85 

Subject to encroachment and mis.location and 
clain1 of Inspector of Buildings of Hoboken as to 
violations of buildings code of the City of Hobo-
ken in the respect that the building erected on said 
premises is in an unsafe :condition and that the 
west wall thereof is leaning out of plumb and the 
fL"ont wall is cracked due to the settlement of the 
west wall and claim of Philip Grassman and Caro-
lina Grassman the owners of the premises adjoin-
ing on the west that the said westerly wall leans 
over on said Grassmann land .1 foot and 5 inches, 
and a suit now pending in the Court of Chancery 
of New Jersey brought by the said Philip Grass-
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mann and Karoline Grassmann as complainants 
against Martin H. Leddy and others, praying for a 
decree in the Court of Chancery -that the defend-
ants may be decreed at their expense to tear down 
or remove the said brick building on the mortgaged 
premises or to tear down so -much of said brick 
building as may be necessary to insure a safe and 

10 sound oonstruction of the same whereby to insure 
safety to life and limb of persons passing by said 
premises on the street as well as for the security 
and safety of complainants property and garage, 
and to enjoin and restrain the defendants from per-
mitting said building to remain unrepaired and un-
stabled, and in such an unsafe condition as' to con-
stitute a menace to life., limb and property. 

20 
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Affidavit of Harry Seiken. 
( Filed Jan. 18, 1926.) 

IN CHANCERY OF NEW JERSEY. 

Between 
JULIA M. MURPHY, 

Complainant, 
and 

JOHN F. SKELLY, et als., 
Defendants. 

STATE OF NEW JERSEY t,c, . 
COUNTY OF HUDSON, S""·. 

On Bill, &c. 

HARRY SEIKEN, of full age, being duly sw,orn, ac-
cording to law, upon his oath deposes and says: 

1. I attended the sale of the pre1nises 211 Eighth 
Street by the Sheriff of the County of Hudson, un-
der foreclosure in the above entitled cause, at the 
Court House, in the City of Jersey City, on Sep-
tember 24, 1925, and was one of the bidders at the 
said sale. 

2. Immediately prior to the sale, the under-sher-
iff who conducted the sale read an announcement, 
a copy of which is annexed to the affidavit of Hugh 
H. Mara, under-sheriff, hereto annexed. 

3. The said announcement was read in full by 
the said under-sheriff and was heard by me and 
undoubtedly heard by Mr. Samuel Silvern1an who 
was near m.e when the same was read. 

HARRY SEIKEN. 

iSubscrihed and sworn to before me l 
this 15th day of December, 1925. S 
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Affidavit of Maurice J. Breen. 
( Filed Jan. 18, 1926.) 

IN CHANCERY OF NEW JERSEY. 

Between 
JULIA M. MURPHY, 

Oorn plainan t, 
and 

JOHN F. SKELLY, et als., 
Defendants. 

STATE OF NEW JERSEY t,C! . 
COUNTY OF HUDSON., 5""·. 

On Bill, &c. 

lfAURICE J. BREEN, being duly sworn, according 

20 to law, upon his oath deposes and says: 

1. I am. an Attorney andt Counsellor a Law of the 
State of New Jersey, and the same person who 
made the affidavit herein date~ November 24, 1925. 

2. I have read the copy of the affidavit of Sa1n-
uel Silvern1an dated December 11, 1925 and the 
copy of the affidavit ,of Samuel Friedman dated 
Decemebr 12, 1925 served upon the Solicitors of the 

3 o Con1plainant in the above entitled cause. 

3. The announcement made by the under-sheriff 
of the County of Hudson, who conducted the sale, 
referred to in my previous affidavit, a copy of which 
is thereto annexed and marked Schedule "A", was 
read in the presence and hearing of the said Samuel 
Silvern1an and in the presence and hearing of all 
persons attending the said sale. Shortly prior to 
the sale, I spoke to Samuel Silverman personally 

4 0 and inf or1ned him of the matters set forth in said 
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Affidavit of Mawrice ,J. Breen. 

announcement Schedule "A". He asked me how 
much it would cost to put the premises in good safe 
condition and I informed him that I had not ex-
amined the premises and was not a builder and 
could not give him the information he desired. 

~4. Immediately after he had ibid in the property 
and before signing the conditions of sale, Mr. Sil-
verman was asked whether he desired to read the 
announcement which had been read by the under-
sheriff prior to the sale, before signing the condi-
tions of sale, and he stated that he did not, and~ 
thereupon, signed the conditions of sale. 

5. Frank Vissers, the lessee mentioned in para-
graph 4 of the affidavit of the said Samuel Silver-
man, was made a party defendant in the above en-
titled cause and a decree pro confesso taken against 
him on July 20, 1925. 

6. It is not true, as stated in para.graph 5 of the 
affidavit of said Samuel .Silverman that Mads 
Brandt Fischer, a former owner of the premises 
described in the bill of complaint did not acquire a 
valid title thereto by the deed made by Elizabeth 
Mary Willson Greenbaum and Samuel Greenbaum, 
dated May 1, 1891 and that the subsequent convey-
ances are void and that Martin A. Leddy, the owner 
at the time o.f the foreclosure suit had not a clear 
valid title to the premises in question. 

7. ·The said deed of conveyance iby Eliza1beth 
Mary Willson Greenbaum and Samuel Greenbaum 
to Mads Brandt Fischer, is a good and valid con-
veyance by" virtue of the rp·rovisions of ,an .&ct of the 
Legislature of the State of New Jersey entitled "A 
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Affidavit of Mawrice J. Breen. 

supplement to an Act entitled 'An Act respecting 
conveyances ( revision of 1898) approved June four-
teenth, eighteen Hundred and Ninety-eight' ap-
proved March 11, 1924" Cha'.l)ter 150, Laws of 1924, 
page 347. 

8. The judgment in the Hudson County Circuit 
Court, Francis Gilbert, as Trustee in Bankruptcy 
of Motor Engineering Sales Con1rpany against J. 
Leo SITrnlly for $801.72, entered in 31 Hudson Cir-
suit Court Minutes, ,page 402 on January 30, 1913 
mentioned in paragraph 4 of the affidavit of San1-
uel A. Friedman, is not a judgment against John F. 
Skelly, former owner of the said n1ortgaged pre1n-
ises as ·will appear by the affidavit of the said John 
F. Skelly, hereto annexed. 

MAURICE J. BREEN. 

Subscribed and sworn to before me ( 
this 16th day of December, 192-5. S 

Lours F. BEACHNER, 
Notary PUiblic of N e,v Jersey. 
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Affidavit of John F. Skelly. 

STATE OF NEW JERSEY, l 
CITY OF HOBOKEN, tSS. : 
COUNTY OF HUDSON, j 

JOHN F. SKELLY ibeing duly sworn, says that he 
resides at 464 Newark Street, I-Ioboken, New J er-
sey, and ish by occ1upation ; 
that he is a citizen of the United States, twenty-one 
years of age and upwards; and that he is now in 
possession, and the o,vner in fee simple, of the 
premises 211 Eighth Street, in said City, this day 
to be 1nortga.ged by him to Julia M. lVIurphy. 

Deponent :fiurrther says that the said pre1nises 
have been held by him for this day only, and that 
his possession thereof has ·been peaceable and un-
disturbed, and that the title thereto has never been 
disputed or questioned to his knowledge, nor does 
deponent kno"\V of any facts l)y reason of which said 
possession or title 1night be disturbed or questioned, 
or by reason of "\Vhich any clailn to said pre1nises, 
or any part thereof, 1night arise or be set up ad-
verse to this deponent; and that he is infor1ned 
and believes that his grantors held the said pre1n-
ises for 1nore than twenty year,s prior to the trans-
fer to hin1; and that no person has any contract for 
the pu1sichase of, or claim to or against said prern-
ises, except as hereinafter stated; and that the san1e 
are now free and clear of all taxes, inc.umbra nces 
or liens by n1ortgage, decree, judg~nent, or by stat-
ute, or by virtue of any proceeding in any Court, 
or filed in the office of the clerk of any Co\rnnty or 
Court in this State, that there are no outstanding 
clainrs for the furnishing of n1aterial or labor, for 
the ;erection, constru,ction~ or :alteration orf an;y 
building on said prendses whereby the same are 
now or 1night become subject to mechanic's or other 
liens. That there are no ,prospective assessments 
for improvements which have already been 111ade on 
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or aibout said premises and of all other liens of' 
every nature or description. Deponent's attention 
has been called to a judgment in the Hudson County 
Circuit Court F'rances Bilberg, as trustee, in bank-

. ruptcy of the Moters Engineering Sales Co., against 
J. Leo Skelly for $801.'72, and a judgment docketed 
in the Hudson Common pleas from the F 'irst Dis-
trict CO!Ulr°t, Jersey City, E. Drake, plaintiff vs. J. 
Leroy Skelly, defendant, $118.50. Deponent says 
he is not the defendant named in either of said 
judgments. 

Deponent ·further says that he is unn1arried -and 
that he has never been married to any person now 
living; and that there are no judgments, or de-
crees, or atta,chments, or orders of any Court or 
officer for the payment of money against him, or to 
which he is a party, unsatisfied or not cancelled of 
record in any of the Courts, or before any officer 
of the United States, or of this State, or any suit 
or proceeding pending anywhere affecting said 
premises, to him. knowledge, information or belief, 
and that any judgments found of record against 
John F. Skelly are not against deponent, but 
against another of similar name; and that no pro-
ceedings in bankruptcy or insolvency have ever 
been instituted by or against deponent. 

Deponent makes this affidavit to induce Julia 
M. Murphy to accept a mortgage on said prem-
ises, and pay the consideration therefor, knowing 
that said relies upon the truth of 
the statement herein contained. 

Sworn to before me this 7 
11th day of June, 19 5 

MAURICE J. BREEN, 

JOHN F. SKELLY. 

40 Master in Chancery of New Jersey. 
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Affl.davit of Samuel M. Friedman. 
( Filed Feb. 4, 1926.) 

IN CHANCERY OF NEW JERSEY. 

Between 
JULI.A. M. MURPHY, 

Oomplainant, 
and 

JOHN F. SKELLY, et als., 
Defendants. 

STATE OF NEW JERSEY, ( 
COUNTY OF HUDSON., 588· 

On Bill, &c. 

SAMUEL M. FRIEDMAN, of full age, being duly 
s-worn according to law, upon his . oath disposes 
and says: · 

1.. I am an Attorney at Law of the State of New 
Jersey and am en1ployed in the office of Fallon & 
Fallon, the Soliictors for the Complainant in the 
above entitled cause and have read the copy of the 
supplemenrtal affidavit of Samuel A. Friedman, 
served upon con1plainants's Solicitors on January 
18th, 1926. 

2. I have examined the Will of William Watson 
mentioned in the affidavit of said Samuel A. Fried-
man, recorded in the Hudson County Surrogate's 
Office on April 9, 1883, in Liber 15 of Wills for 
said County on page 682. 

3. The fourth paragraph of the said Will does 
not devise to the executors and trustees and to 
the survivors of them, the estate, real and personal, 
of the said testator. It gives and bequeaths to the 
executors and trustees and to the survivors of them, 
an amount of money to be realized by them out of 
his personal estate a:s shall be sufficient to produce 
an annual income of $30,000.00 free from all debts 
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Affidcwit of SamY11<el M. Friedman. 

and charges, in trust for certain uses and purposes 
in said paragraph mentioned. 

4. The tenth paragraph of the said last Will and 
Testament contains a power of sale to the Execu-
trix and Executors and the survivor or survivors 
of them, which reads as follows: 

"I authorize n1y executrix and executors and 
the survivors and survivor of the1n from time 
to time in their, his or her discretion to sell 
any part and parts of my estate real and per-
sonal at public or private sale for cash or credit 
secured by purchase money n1ortgage except 
as hereinafter provided, and to execute and de-
liver good and sufficient conveyances and trans-
fer of the san1e so as to vest the title thereof 
in the purchasers or purchaser thereof ·>=· -r.•." 

5. Willian1 Watson, Robert 0. vVatson, Francis 
A. Watson, Henry R. C. Watson, William H. Cas-
well, and Williain H. Tailer qualified as executors 
under said will and letters testan1entary were 
granted to them, and the said executors by their 
deed as such executors dated March 22, 1883, and 
recorded in Book 377, page 723, conveyed the pre1n-
ises in questi,on to Elizabeth Mary Wilson Green-
baum, wife of Samuel Greenbau111. In the grant-
ing clause of this deed the name of the executor 
""\iVillian1 II. Tailer is erroneously spelled Taylor, 

\ 

but the deed is signed correctly by hiln "Tailer" 
and in the certificate of acknowledgment his name, 
appears as "Tailer". 

SAMUEL M. FRIEDMAN. 

Subscribed and sworn to before 1ne I 
thi8 25th day of January, 1926. S 

LOUIS F. BEACHNER, 
Notary Public of New Jersey. 
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Order. 
(Filed Nov. 30, 1925.) 

IN CHANCERY OF NEW JERSEY. 

Between 
JULIA M. MURPHY, 

Oornplainnnt, 

and 

JOHN F. SKELLY, et als.) 
Defendants. 

58-399. 
On Bill to 

\ F'oreclose. 
On Peti-
tion, etc. 

This n1atter coming on to be heard on return of 
the order to show cause, made herein, on Novem-
ber 24th, 1925, in the presence of l\faurice J. Breen, 
representing Fallon & Fallon, Solicitors for the 
Complainant, and Saul Xen1ser, Solicitor for 
Samuel Silverman, and I. Faerber Goldenhorn, of 
Counsel with said Samuel Silver1nan, and it ap-
pearing that true copies· of the petition and affi_-
davit and said order to show cause filed on Noven1-
ber 24th, 1925, -were served on the said Samuel 
Silverman as directed in said order to show cause. 

It is, on this 30th day of Nove1nber, 1925, on 
motion of the Solicitor for the said Samuel Silver-
man, ORDERED, that the hearing on the return of the 
said order to show cause, be and the san1e is hereby 
continued and adjourned to Monday, the 21st day 
of December, 1925, at Chancery Chambers in the 
City of Jersey City, at ten o'clock in the f~renoon 
of said day, or as. soon thereafter as Counsel can 
be heard. 

It is further ORDERED that the said Samuel Silver-
man, or his Solicitor, shall, on or before the 14th 
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Order. 

day of December, 1925, serve upon the Solicitors 
of the Complainant copies of the affidavits and a 
memorandum of the la,v to 'be used iby the said 
Samuel Silverman on the argument on the hearing 
,of said order· to show cause. 

E. R. WALKER, 

10 c~ 
Respectfully ad vised, 

JOHN BENTLEY, 
V. C. 

20 

30 

40 

61 

Stipulation. 
(Filed ) 

IN CHANCERY OF NEvV JERSEY. 

Between 
JULIA M. MURPHY, On Bill to 

Foreclose. 
On Petition 
and Order to 
Show Cause. 

Oom plainant, 
and 

JOHN F. SKELLY, et als., 
Defendants. 

It is on this 21st day of December 1925. herebv 
• ' ,I .., 

stipulated by and between the solicitors of the 
complainant and the solicitor of Samuel Silverman, 
that the hearing of the argument on the return · of 
the order to show cause made herein ,on the 24th 
day of N ove1nber·, 1925, ·be and the same is hereby 
adjourned and continued to Monday, the 18th day 
of January, 1926, before the Hon. John Bentley, 
V~ce Chancellor, at Chancery Chambers, in the 
City of Jersey City, at 10 o'clock in the forenoon 
of said day or as soon thereafter as counsel can 
be heard. 

FALLON & FALLON, 
Solicitors for Complainant. 

SAUL NEMSER, 
Solicitor for Samuel Silverman. 

-J8'68VStateUb181'1 
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Order. 
( Filed Dec. 14., 1926.) 

IN OHANCERY OF NEW JERSEY. 

Between 
JULIA M. MURPHY, 

Oomplainant, 
and 

JOHN F. SKELLY} and others, 
Defendants. 

58-399. 
On Bill to 
Foreclose. 
On Petition 
and Order to 
Show Cause. 

The order to show cause why the purchaser 
San1uel Silverman should not be required to com-
plete his purchase of the lands and pre1nises sold 
to him by the sheriff of the County of Hudson under 

20 and by virtue of the writ ,of fieri facias issued out of 
this IIonorable Court in the above-entitled cause, 
by the payment to the sheriff of the County of 
Hudson of the balance of the amount bid by him 
at the sale of said lands and premises, and the 
petition of the said :San1uel Silverman to be re-
lieved of said bid coming ,on to be heard in the 
presence of Fallon & Fallon, solicitors for the com-
plainant and Saul Nemser, solicitor for the said 
Samuel Silvern1an, and upon reading the affidavits 

SO of the respective parties and the arguments of coun-
sel having ,been heard and considered. 

It is on this 14th day of December, 1926, .on 
n1otion of Fallon & Fallon, soliictors for the com-
plainant ORDERED that the said Samuel Silver1nan, 
the above-named purchaser, pay to the sheriff of 
the Oounty of I-Iudson the balance of the amount 
bid by the ·said Samuel Silverman at the sale ,of 

4 0 said lands and premises held by the said sheriff 
of the County of I-Iudson under and by virtue of the 
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Order. 

writ of fieri facias in the above-entitled cause, to-
gether with lawful interest thereon fron1 the date 
of the said sale September 24, 1925, within 15 
days after service of a copy of this order upon him. 

And it is further ORDERED that within said time 
the said Samuel Silverman pay to the solicitors· 
f,or the complainant a counsel fee of $200.00 to-
gether with the costs of these proceedings to be 
taxed. 

And jt is further ORDERED that the petition! of 
the said Samuel Silverman to be relieved of said 
bid be and the same is hereby dismissed. 

Respectfully ad vised, 

,T OHN BENTLEY, 
V. C. 

E. R. WALKER, 
C. 

A true copy, 

THOMAS BARBER, 

Clerk. 
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Opinion. 
( Filed Dec. 18, 1926.) 

IN CI-IANCERY OF NEW JERISEY. 

- ·-------------...... , 
Between 

JULIA M. MURPHY, 
Oomplainant, 

and 

JOHN F. SKELLY, et als., 
Defendants. 

On Bill to 
Foreclose. 

December 13, 1926. 

FALLON & FALLON, Esq'rs, 
For the Complainant, 

SAUL NEMSER, Esq., 
For the Defendants. 

BENTLEY, V. C. : 
This is an application to c01npel a bidder at a 

sale of mortgaged premises to complete his bid and 
a counter application by the bidder to be relieved 
thereof. 

The only point made on behalf of the bidder that 
has caused me any concern is the one in which he 
attacks the conveyance from Grunbaum to Fisher. 
It appears to be conceded that, in the chain of 
title under . which the mortgagor claimed, Eliza-
beth Grunbaum executed a deed to Mads Fischer 
conveying the mortgaged premises prior to the exe-
cution of the mortgage which has been foreclosed 
herein and that while her husband signed his name 

' . d l thereto he nowhere appears 1n the body of the eeu 
as one of the grantors. So far as: I know, the only 
adjudications upon the effect of this omission in 

Opinion. 

the state of New Jersey are found in Jason v. 
Johnson, 74 N. J. Law, 529, and Wright v. Pell) 90 
N. J. Eq., 11. In these cases the omission that 
._1ppears in the case at bar was declared to be fatal 
to the marJ{etability of the title the grantees took. 
It is true that in the earlier case the Court of 
Errors and Ap,peals indicated that there might be 
a different rule in equity from the one at law, 
hut the later case having been a decision of this 
court overrules, so far as, this: court is concerned, 
any presumption that might have been drawn from 
the dictum in Jason v. Johnson (supra). 

The complainant seeks to meet this difficulty by 
citing the act entitled "A Supplement to an Act 
Entitled 'A.n Act Respecting Conveyances (Revi-
sion of 1898)' Approved June Fourteenth, Eighteen 
llundred and Ninety-eight'. P. L. 1924, p. 347. 
This act provides that where, in any deed convey-
ing real property, both the husband and wife have 
executed and ackno,vledged the same but in the 
body of thG deed the name of one of the parties 
has been on1itted, the ·conveyance shall be valid, 
provided it is valid in all other respects. This act 
is said to br invalid because of repugnance to the 
fourteenth a1nendment of the Constitution of the 
United. States, because it would divest citizens of 
their proper-ty without due process of law. In what 
respect it would interfere with vested rights is 
not made apparent. Certainly this bidder is not 
therehy injur('d in any way of which he may legally 
complain, because it is trite to say that the legi~ 
lature 1nay abolish defenses and other rights en-
joyed, provided it does not infringe some other 
provision of the Constitution, as, for example, by 
i1npairing the obligation of contract. Baldwin v. 
Newark1 38 N. J. Law, 158. So far as Mrs. Grun-
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Opirvion. 

baum is concerned, she could not be heard to com-
plain in this court that the enact1nent of the law 
of 1924 unconstitutionally affected her rights:, not-
withstandjng anything that was said in Wright 
v. Pell ( s1rpra) . In view of the clear intimation of 
the Court of Errors and Appeals in Jason v. John-
son (supra), the Wright case should be f.ollowed 

10 as a precedent no further than is necessary to avoid 
confusion in the proceedings of this court, and its 
eff ectj should not be extended to decki:ring the 
statute unconstitutional. It is not shown that 
Grunbaum had anything more than an inchoate 
right by the curtesy and this may be abolished at 
will. Allen v. Hanks, 136 U. S. 300. Neither can, 
it be successfully urged, in view of what has already 
been said, that the retrospective character of the 
act in question renders it invalid. The only con-

20 stitutional inhibitions in that respect deals with 
ex post facto laws. J ohannssen v. United States, 
225 u. s. 227. 

80 

I will advise an order directing the bidder to 
complete his bid in conforn1ity with the practice 
followed in Silver v. Campbell, 25 N. J. Eq. 465, and 
dismissing his petition to be relieved of his bid. 
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Notice. 
( Filed Dec. 31., 1926.) 

IN CHANCERY OF NEW JERSEY. 

Between 
JULIA M. MURPHY, 

Oomplainant, 
. On Petition 

and for 

JOHN F. SKELLY, et als.J 
Defendants. 

To F .ALLON & F 'ALLON, 

Solicitors of C01nplainant. 

SIRS: 

Re-Hearing. 

PLEASE TAKE NOTICE: That I have presented a 
petition for re-hearing in the above entitled cause 

' on behalf of Samuel Silverman to the Honorable 
John Bentley, Vice Chancellor before whom the . ' said cause was heard, -a copy of which petition is 
hereto annexed and served upon you, together with 
a copy of the Order to Show Cause granted on said 
petition. 

Dated, Decen1ber 29th, 1926. 

Yours truly, 

SAUL NEMSER, 
Solicitor of Defendant, 

Samuel Silverman. 
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Petition of Sallluel Silverman to 
Re-Open Hearing, Etc. 

IN CIIANOERY OF NEW JERSEY. 

Between 
JULIA M. MURPHY, 

Oomplaina.nt, 

10 and 
On Bill to 
Foreclose. 

20 

30 

JOHN F. SKELLY, et a,ls., 
Defendants. 

To THE HONORABLE EDWIN ROBERT WALKER, 
CHANCELLOR OF THE STATE OF NEW JERSEY: 

The petition of Samuel Silverman of Jersey City, 
County of Hudson and State of New Jersey, re-
spectfully shows unto your Honor : 

1. On September 24th, 1925, your petitioner, did 
bid in the premises lmown as No. 211 Eighth Street, 
Hoboken, Hudson County, New Jersey, being fore-
closed by the complainant herein, for the sum of 
F 'orty-severi Hundred ($4700.00) Dollars, at the 
sale held by the Sheriff of ~udson County. 

2. Your petitioner failed to complete his said 
bid, by reason of the fact that your petitioner con-
tended and was advised that the title to said prem-
ises was unmarketable and thereupon an Order to 
Show Cause was granted on application of Fallon 
& Fallon, Solicitors of Con1plainant, why your peti-
tioner should not be compelled to complete his bid, 
and to pay in the balance of the purohase price to 
the Sheriff of the County of Hudson, which Order 

40 to Show Cause was granted onl the 24th day of 
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Petition of SamtUel Silverm,an to Re-Open 
H,earing, Etc. 

November, 1925, by the Honor~ble John Bentley, 
one of the Vice Chancellors of this court. 

3. Petitioner thereupon filed a cross-petition 
seeking to be relieved of the said bid, on the ground 
that the title to the said premises 1being foreclosed 
was unmarketable. 10 

4. Due argument was had on both petitions, 
briefs were filed by respective Counsel and there-
upon on the 14th day of December, 1926, an Order 
was entered in this cause, wherein the prayer of 
the petition filed by the complainant herein was 
granted and your petitioner ordered to complete 
his bid, and your petitioner's cross-application to 
be relieved of said bid was dismissed. 

5. Your petitioner shows that since the entry 
of the said Order of December 14th, 19'26, aforesaid, 
your petitioner's Solicitor, viz., Saul Nemser dis-
covered on Friday, December 24th, 1926, among his 
papers allJ abstract of the deed in the chain of title 
to the premises, 211 Eighth Street, Hoboken, N. J., 
which deed is dated August 6th, 1870, and which 
was recorded on August 18th, 1870 'in liber 214 
of deeds for Hudson County, page 524, in which 
deed 'The Hoboken Land & In1provement Co., is 
grantor and one Arthur Young is grantee, and in 
which deed is described the premises in question. 
Said deed contains the following restrictive c,ove-
nant, viz.: 

"And the said party of the second part for 
himself, his heirs and assigns, hereby covenants 
to and with the said party of the :first part 
their -successors and assigns that he, the said 
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Petition of Sam.uel Silverm,an to Re-Open 
H,earing, Etc. · 

party of the second part, his heirs and assigns 
occupying the hereby granted premises will 
not establish nor permit to be established upon 
the said premises any slaughter house, tallow, 
chevalry furnace, steam engine, Brass F '.oun-
dry, nail or other iron factory nor any manu-
factory of gun powder or fireworks, glue, 
nitrol or varnish, ink, lard, oil soap, candle, 
starch, turpentine or camphene, nor for the 
tanning, dressing, preparing or keeping of 
hides, skins ,or leather nor any chemical gas· or 
poudrette factory nor brewery or distillery 
nor any other nuisance." 

6. Your petitioner is advised and believes that 
said restrictive covenant is a substantial defect in 
the title and renders the title unmarketable, and 
is advised and believes that if the said restrictive 
covenant had been called to the court's attention 
at the time of the argument aforesaid, that this 
court would have declared said title unmarketable, 
and would have relieved said petitioner ,of his bid. 
A copy of said deed, certified ,by the I--Iudson County 
Register is hereto annexed, marked Schedule "A" 
and made a part hereof. 

7. Your petitioner shows that it was through 
an accident that said deed fron1 The I--Ioboken Land 
& Improvement Co., to Young af,oresaid was in-
advertently overlooked by Saul Nemser, Solicitor 
of your petitioner in that the sheets of the abstract 
of the title to the said premises, No. 211 Eighth 
Street, Hoboken, Hudson County, New .Jersey, con-
taining said deed had been through accident, in-
advertently lost or misplaced, and had been over-
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Petition of Sam1,i,el Silverma,n to Re-Open 
Hearing, Etc. 

looked for that reason by your petitioner's Solicitor, 
said Saul N emser. 

8. Your petitioner is advised and believes that 
the said deed from The I-Ioboken Land & Improve-
ment Co. to Young aforesaid, being a matter of 
public record, in the County of Hudson, cannot be 
controverted and that the 1natters therein contained 
are absolutely true; and your petitioner is further 
advised and believes: that the restrictive covenant 
c,ontained in said deed is a matter of substance and 
renders the title unmarketable. 

9. Petitioner further shows that neither he nor 
his said Solicitor, Saul Nemser, knew of the exist-
ence of the said deed, and the restrictive covenant 
contained in said deed as aforesaid, until Friday, 
December 24th, 1926, and that the same was dis-
covered purely by accident and for that reason was 
not called to the Court's attention prior to the date 
hereof, and your petitioner is further advised and 
believes that if the said deed from The I-Ioboken 
Land & Improvement Co. to Young aforesaid had 
been called to the Court's attention at the time 
of the argument, that it would have changed the 
result herein and would have caused this Honor-
able Court to have granted the prayer of your peti-
tioner to be relieved of his said bid, and that if an 
opportunity is now given to your petitioner to 
submit said newly dis-covered evidence consisting of 
said deed, and the restrictive covenant contained 
therein as aforesaid, this oourt will vacate the said 
Order of December 14th, 19216, and will grant a new 
order, relieving your petitioner of the said bid. 
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Pet-ition of Samuel S'ilverm,an to R•e-Open 
Hearing, Etc. 

10. Petitioner shows, that the said restriction 
contained inJ the deed from The Hoboken Land & 
Improvement Co. to Arthur Young aforesaid was 
not mentioned or set forth in the advertisements of 
sale, notices of sale, conditions of sale or in the 
announcement made by the Sheriff at the Sale, 

10 copies of which are annexed to the complainant'~s 
petition, on her application to compel your peti-
tioner to perform his said hid, and your petitioner 
and his solicitor, Saul Nemser never had any 
knowledge, information or notice of said restric-
tive covenant until F'riday, December 24th, 1926, 
as aforesaid. 
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11. Your petitioner therefore prays that your 
Honor grant an order, requiring the said Julia M. 
Murphy and ·her solicitors, to show cause before 
this I-Ionorable Court, why the said Order of De-
cember 14th, 1926, should not be re-opened and 
vacated and set aside, and a new Hearing and argu-
ment granted to the petitioner herein, and why said 
petitioner should not have leave to submit to this 
Honorable Court, and illltroduce in evidence, the 
deed a£oresaid from 'The Hoboken Land & Im--
provement Co. to Arthur Young and the restrictive 
covenant therein contained. 

And your petitioner will ever pray, etc. 

SAMUEL SILVERMAN, 
Petitioner. 

SAUL NEMSER, 
Solicitor of Petitioner. 
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Affidavit of Samuel S 1ilverman. 

IN OHANCERY OF NEW JERSEY. 

Between 
JULIA M. MURPHY, 

Complainant, 
and 

JOHN F. SKELLY, et als·., 
Defendants. 

STATE OF NEW JERSEY, ( "'"" . 
COUNTY OF HUDSON., S""·. 

On Bill to 
l!..,oreclose. 

SAMUEL SILVERMAN, of full age, being duly 
sworn, acocrding to law, upon his oath, deposes 
and says: 

1. I am the petitioner in the foregoing petition; 
I have read the said petition and the matters and 
things therein contained are true. Particularly is 
it true that on September 24th, 1925, I did bid in 
the premises known as No. 211 Eighth Street, 
Hoboken, Hudson County, New Jersey, being fore-
closed by the complainant herein, for the sum of 
Forty-seven Hundred ($4700.00) Dollars, at the 
sale held by the Sheriff of Hudson County. 

2. I failed to complete my said bid, by reason of 
the fact that I contended and was advised that the 
title to said pren1ises was unmarketable and there-
upon an Order to Show Cause was granted on 
application , of ]..,·anon & Fallon, Solicitors of Com-
plainant, why I should not he compelled to com-
plete my ·bid, and to pay in the balance of the pur-
chase price to the Sheriff of the County of Hudson, 
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Affid(J//)it of Sam/i1;el Silv,erman. 

which Order to Show Cause was granted on the 
24th day of November, 1925, by the Honorable Johrn 
Bentley, one of the Vice Chancellors of this court. 

3. I thereupon filed a cross-petition seeking to 
be relieved of my said bid, on t1he ground that the 
title to the said premises being foreclosed was un-

10 marketable. 

20 

30 

4. Due argument was had on both petitions, 
briefs were filed by respective Counsel and there-
upon on the 14th day of December, 1926, an Order 
was entered in this cause, wherein the prayer of 
the petition filed by the oon1plainant herein was 
oranted and I was ordered to con1plete my bid, and 
;y cross-application to be relieved of my said bid 
was dis1nissed. 

. 5. Since the entry of the said Order of December 
14th, 1926, aforesaid, my solicitor, viz., Saul Nemser 
discovered on Friday, December 24th, 1926, among 
his papers an abstract of the deed in the chain of 
title to the premises, 211 Eighth Street, Hoboken, 
N. J., which deed is dated August 6th, 1870, and 
which was recorded on August 18th, 1870 in liber 
214 of deeds for Hudson County, page 524, in which 
deed The Hoboken Land & Improvement Co., is 
orantor and one Arthur Young is grantee, and in 
;hich deed is described the pren1ises in question. 
Said deed contains the following restrictive cove-
nant, viz.: 

"And the said party of the second part for 
himself, his heirs and assigns, hereby covenants 
to and with the said party of the first part 
their successors and assigns that he, the said 
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Affidavit of Sami1;el Silverman. 

party of the second part, his heirs and assigns 
occupying the hereby granted premises will 
not establish nor permit to be established upon 
the said premises any Slaughter House, tallow, 
chevalry furnace, steam engine, Brass Foun-
dry, nail or other iron factory nor any manu-
factory of gun powder or fireworks, glue, 
nitrol or varnish, ink, lard, oil soap, candle, 
starch, turpentine or camphene, nor for the 
tanning, dressing, preparing or keeping of 
hides, skins or leather nor any chemical gas or 
poudrette factory nor brewery or distillery nor 
any other nuisance." 

6. I an1 advised and believe that said restrictive 
covenant is a substantial defect in the title and 
renders the title unmarketable, and am advised and 
believe that if the said restrictive oovenant had 
been called to the court's attention at the time of 
the argument aforesaid, that this court would have 
declared said title unmarketable, and would have 
relieved me of my bid. A copy of said deed, certi-
fied by the I-Iudson County Register is hereto an-
nexed, 1narked Schedule "A" and made a part 
hereof. 

7. It was through an accident that said deed 
fron1 The Hoboken Land & I1nprovement Co. to 
Y,oung aforesaid was inadvertently overlooked by 
Saul Nen1ser, n1y Solicitor in that the sheets of 
the abstract of the title to the said premises, No. 
211 Eighth Street, I-Ioboken, Hudson County, New 
Jersey, containing said deed had been th~ough acci-
dent, inadvertently lost or misplaced, and had been 
overlooked for that reason by my solicitor, said 
Saul Nemser. 
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Atffidavit of Sarn/u,el Silverman. 

8. I am advised and believe that the said deed 
from The Hoboken Land & Imp,rovement Co. to 
Young aforesaid, being a matter of public reoord, 
in the County of Hudson, cannot be controverted 
and that the rnatters therein contained are abso-
lutely true; and I am further advised and believe 
.that the restrictive covenant contained in said deed 

, 0 is a matter of substance and renders the title un-

20 

marketable. 

9. Neither I nor my said solicitor, Saul Nemser, 
knew of the existence of the said deed, and the 
restrictive oovenant contained in said deed as afore-
said, until Friday, December 24th, 1926, and that 
the same was discovered purely by accident and 
for that reason was not called to the Court's atten-
tion prior to the date hereof, and I am further 
advised and believe that if the said deed from The 
Hoboken Land & Improvement Co. to Young afore-
said had been called to the Court's at tention at 
the time of the argument, that it would have 
changed the result herein and would have caused 
this H·onorable Court to have granted my prayer 
to be relieved of my said bid, and that if an oppor-
tunity is now given to me to submit said newly 
discovered evidence consisting of said deed, and the 

30 restrictive covenant oontained therein as aforesaid, 
this Court will vacate the said Order of December 
14th, 1926, and will grant a new Order, relieving 

40 

me of my said bid. 

10. That the said restriction contained in the 
deed from ·The Hoboken Land & Improvement Co. 
to Arthur Y,oung -aforesaid was not mentioned or 
set forth in the advertisements of sale, notices of 
sale, conditions of sale or in t he anno-qncement 
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Affidavit of Samuel Si lverman. 

made by the Sheriff at the Sale, copies of which are 
annexed to the complainant's pet it ion, on her ap-
plication to comp€! me to perform my said bid, and 
myself and my solicitor, Saul Nen1ser never had 
any knowledge, information or notice of said re-
strictive covenant until F'riday, Decembeir 24th, 
1926, as aforesaid. 

SAMUEL SILVERMAN. 

Sworn and subscribed to before me l 
this 29th day of December, 1926. 5 

Lours EICHENBAU M , 
Attorney at Law 

of New Jersey. 
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Affidavit of Saul N emser. 

IN CHANOERY OF NEW JERSEY. 

Between 
JULIA M. MURPHY, 

Complainant, 
and 

JoI-IN F. SKELLY, et als., 
Defendants. 

STATE OF NEW JERSEY, ( 
COUNTY OF HUDSON, 5ss.: 

On Bill to 
Foreclose. 

- SAUL NEMSER, of full age, being duly sworn, 
acc,ording to law, upon his oath, deposes and says: 

1. I arm the solicitor of Samuel Silverman, one 
of the defendants in the above entitled cause, and 
actually entrusted ·with the care and managen1ent 
of said cause; said ca,use has been under my per-
sonal care and supervision from its inception and 
no one else has had charge thereof. 

2. At the time of the argument on the complain-
ant's petition to c,ompel my client, Samuel Silver-

30 man to complete his bid, and on the cross-applica· 
tion of said Samuel Silverman to be relieved of 
his said bid, in ,January, 1926, I did not have before 
me the abstract of the deed from The Hoboken Land 
& Improvement Co., to Arthur Y,oung, and the re-
strictive covenant therein contained, as more fully 
set forth in the petition hereto annexed. I did 
not know of the existence of the said deed from 
The 1-foboken Land & Impr,ovement Co. to Arthur 

40 Young and the restrictive covenant therein con-
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tained until Friday, December 24th, 1926, when go-
ing through some other files in n1y office, contain-
ing some papers of Samuel Silverman in ot her mat-
ters, I accidently ran across the abstract of said 
deed; if I had known of the existence of the said 
deed fron1 The Hoboken Land & Improvement Co. 
to Arthur Young and the restrictive covenant there-
in contained, I would have sub1nitted the same to 
this court, as a ground for relieving Silverman 
of his bid, because I believe the restrictive covenant 
contained in the said deed creates a substantial de-
fect in the said title, an<J_ renders the title un-
marketable, and if the Court had this deed and the 
restrictive covenant before it at the time of the 
I-lea.ring of both petitions in Januar~y, 1926, I be-
lieve the Court would have come to a different result 
nnd would have granted t he petition of the said 
Samuel Silverman to be relieved of his said bid. 

3. The abstract of the said deed from The Hobo-
ken Land & Improve1nent Co. to Arthur Young 
had been placed in one of my office files, containing 
Samuel Silverman's matters through inadvertence 
in filing the same in the wrong file, and if the same 
had been placed in the proper file in t he above en-
titled cause, unquestionably I would have discov-
ered the same, and would have set up said deed as a 
ground for relieving Silverman of his bid. 

SAUL NE'MSER. 

Sworn and subscribed to before me / 
this 29th day of December, 1926. S 

DANIEL D. LOEB, 
N. C. C. of N. J. 
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Deed, Dated August 6th, A. D. 1870. 

(On Side-Deed 214/524 Hoboken L. & I. Co. to 
Young. COMPARED E. K. & V. M.) 

THE HOBOKEN LAND AND IMPROVEMENT COMPANY 

TO 

ARTHUR YOUNG 

. THIS INDENTURE, :Made the sixth day of August 
1n the year of Our Lord One Thousand eight hun-
dred and seventy. Between the Hoboken Land 
and Improvement Company of the firsrt part and 
Arthur Young of the City of Hoboken, in the 
County of Hudson and State of New Jersey, party 
of the second part, WrTNESSETH: That the · said 
parties of the first part for and in consideration of 
the sum of eight hundred and twenty-seven ( 827) 
dollars lawful money of the United States to then1 
in hand paid by the said party of the second part 
at or before the ern~ealing and delivery of these 
presents the receipt ·\Vhereof is hereby ackno:wledged 
ha.ve granted bargained, sold, aliened, released, con-
veyed and contirn1ed and by these presents do grant, 
bargain, sell, alien, release, convey and confirm un-
to the said party of the second part his heirs and 
assigns. 

ALL that certain piece or parcel of lot of land 
situate lying and being in the City of Hoboken, in 
the County of Hudson and State of New Jersey, 
and which is described as follows : viz Con1mencing 
at a point in the southerly line of Eighth Street 
in Hoboken eighty-one ( 81) feet easterly from the 
southeasterly corner of Meadow and Eighth Street; 
and running thence easterly along the southerly 
line of Eighth Street nineteen ( 19) feet southerly 
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Deed) Dated Aiigi{tst 6th) A. D. 1870. 

and parallel with Meadow Street sixty ( 60) feet 
thence westerly and parallel with Eighth Street 
njnet een (1.9) feet thence northerly and parallel 
~vith Meadow Street sixty ( 60) feet to the point or 
place of beginning. . 

T0GE'l'HER with all and singular the rights mem-
bers heredHamentS' and appurtenances: to the same 
helonging or in ANY wise appertaining, and the re-
ver·sion and reversions remainder and remainders 
rent s issues and profits thereof. And also all the 
estate rights, title, interest, property possession, 
claim and den1and whatsoever of the said parties of 
the first part of in and to the san1e. 

To HAVE AND TO HOLD all and sin 011lar the said ::, 

premises above granted and conveyed with the 
hereditaments and appurtenances unto the said 
party of the second part his1 heirs and as.signs to his 
and their only use and behoof forever. And the 
said party of the first part do hereby for them-
selves, their successors and assigns covenant and 
agree to and with the said party of the 1second part , 
ms heirs and assigns, that the said party of the 
second part, his heirs and assigns shall and may 
at all times hereafter peaceably and quietly have, 
hold, possess and enjoy the -said premises above 
granted and conveyed or intended -so to be with the 
hereditaments and appurtenances without the let 
suit molestation or interruption of any person or 
persons lawfully .claiming or to claim the same. 
And also that the said parties of the first part, 
t heir successors and assigns ,shall and will at all 
t imes hereafter save harmless and indemnify the 
said party of the. second part, his heirs and assigns, 
of and from all former gifts, grant, mortgages., 
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Deed) Dated A1.lg11.st 6th, A. D. 1870. 

judgments, executions and other encumbrances 
whatsoever heretofore had made, obtained or -suf-
fered by any person or persons whomsoever. And 
the said party of the second part for himself, his 
heirs and assigns hereby covenant to and with the 
said party of the fiI"st part, their successors and 
assigns, that he, the said party of the second part, 
his heirs and assigns, oc1cupying the hereby granted 
premises will not establish nor permit to be estab-
lished upon the said premises any slaughter house, 
tallow Chandlery furnace, st~'tm Engine, brass 
foundry, nail or other iron factory, nor any manu-
f actory of gun powder or fireworks, glue, vitriol 
or varnish, ink, lard, oil, soap, candles, star.ch, tur-
pentine or camphene nor for the tanning, dressing, 
preparing or keeping of hides, skins or leather nor 
any chemic.al gas or poudrette factory nor brewery 
or distillerv nor anv other nuisance. And the said 

V t, 

parties of the fir~t part, their successors and as-
signs the said pre1nises a:bove granted and conveyed 
with the hereditaments and appurtenances unto 
the said party of the second part, his heirs and as-
signs agairn-lt all persons whomsoever shall and wi.ll 
warrant and forever defend, by these presents. 

IN ·wITNESS "WHEREOF, the said parties of the 
first part have caused their corporate seal to be 
hereunto affixed and these presents to be signed by 
their President on the day and year first above 
written. 

SIGNED, SEALED AND DELIVERED 
IN THE Pr..ESENCE OF 

s. B. DOD. 
W.W. SHIPPEN, 

President, 
H. L. & I. Co. Corporate Seal. 
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Deed, Dated August 6th, A.· D. 1870. 

STATE OF NE,v tTERSEY, ( "'" . 
IIuDsON CoUN'rY, 5°0

• • 

BE rr REMEMBERED that on this Ninth day of 
August, A. D. one thousand eight hundred and 
seventy before me Wm. H. Havens a Com1nissioner 
of Deeds, personally appeared Sain uel B. Dod of 
·vveehawken, New Jersey, who being duly sworn on 
his oath deposeth and saith that he •saw the within 
namerl \V. W. Shippen sign his name t o the within 
Instrument that he knows hhn to be the President 
of the IIoboken Land and Improve1nent C01npany, 
that the seal to t he within Inst rument affi.xed is the 
Corporate Seal of the said Company and the said 
President did ackno-wledge that the same waS' 
signed, sealed and delivered for and in behalf of 
said .company a·s their act and deed for the uses and 
purposes therein 1nentioned I-Ie this deponent sub-
scribing his name thereto at the same time as an 
attesting witness. 

S. B. Don. 

Sworn and subscribed before me the day and 
year aforesaid. 

WM. H. HAVENS, 
Commissioner of Deeds. 

Received in the office and recorded August 18th, 
A. D. 1870, at 5 o'clock P. M. 
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Deed, Dnted August 6th) A. D. 1810. 

STATE OF NE"W JERSEY, ( C< • 

COUNTY OF llUDS0N, 5so .. 
I, CHARLES F. X. O'BRIEN, Register of the 

County of Hudson, do hereby Certify that the fore-
going is a true and correct copy of a certain Deed 
as the same is on Record in mv Office In Book 214 ., 

10 , of deeds on page 524, &c. 
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In Testimony Whereof, I have hereunto set my 
hand and seal this 29th day of December, A. D. 
1926. 

CHARLES F. X. O'BRIEN, 
Register. 

By CHARLES M. AUSTIN, 
Deputy Register. 
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Order to S·how Cause . . 
( Filed Dec. 31, 1926.) 

IN CHANCERY OF 1\TEW JERSEY. 

Between 
JULIA M. MURPHY, 

Oon1plainant, 
On Bill to 

and Foreclose. 

JOHN F. SKELLY, et als., 
Defendants. 

Upon reading and filing the duly verified peti-
tion of Samuel Silverman, one of the defendants 
herein, and on Motion of Saul N en1ser, Solicitor 

10 

of Said Samuel Silverman, 20 

It is on this 31st day of December 1926, 

ORDERED, That the said complainant, Julia M. 
Murphy and her solicitors, Fallon & Fallon, show 
cause before the Chancellor at the Chancery Chan1-
bers, 1 Exchange Place, Jersey City, N. J., on Mon-
day, the 17th day of January, 1927, at 10 o'clock 
in the fore noon or as. soon thereafter as counsel 
can be heard, why the ,prayer on Petitioner's peti-
tion should not be granted and why the Order here-
tofore entered on Decemebr 14th, 1926, should not 
be vacated, set aside and for nothing holden, and 
why a re-hearing should not be granted to the said 
Samuel Silverman and permission · granted to the 
said Samuel Silverman to submit his newly discov-
ered evidence, consisting of the deed from The Ho-
boken Land & Improvement Co. to Arthur Young, 
and the restrictive covenant therein contained, and 
it is further 
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Order to Shoio Owuse. 

ORDERED : That a copy of this Order to Show 
Cause, •and the verified petition upon which it is 
founded, certified hy the Solicitor of Samuel Sil-
verman as a true copy be served upon Fallon & 
Fallon, Solicitors of Complainant, within 5 days 
from the date of hereof. 

10 E. R. WALKER, 
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40 

Respectfully advised, 

JOHN BENTLEY, 
V. C. 

C. 
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Order Dismissing Petition. 
( Filed Feb. 21, 1926. ) 

IN CIIA.NCERY OF NEW JERSEY. 

Between 
JULIA M. MURPHY, 

C'Omplainant, 
vs. 

JOHN F. SKELLY, et als., 
Defendants. 

On Petition 
for 

Re-Hearing. 

The defendant, San1uel Silverman, having filed 
his petition for re-hearing and to vacate and set 
aside the order of this court heretofore entered on 
December 14th, 1926, and the matter coming on to 
be heard on the return of the order to show cause 
granted on t he filing of said petition on the 31st 
of December, 1926, continued over by consent un-
til Monday, February 7th, 1927, in the presence of 
Saul N emser, Solicitor of Samuel Silverman, for 
the petition; and Maurice J. Breen, representing 
Fallon & Fallon, Solicitors for complainant, op-
posed and after due argument. 

It is on this 21st day of February, 1927, 

ORDERED, that the petition of San1uel Silverman 
for re-hearing and to vacate the order of December 
14th, 1926, be and the same is hereby denied and 
said petition and order to show cause is hereby dis-
missed. 

Respectfully advised. 
JOHN BENTLEY. 

Consent as to form. 

E. R. VVALKER, 
C. 
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SAUL NEMSER, 
Solicitor for Samuel Silverman. _.O 
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Memorandum of Opinion~ 
(Filed ) 

IN CHANCERY OF NEW JERS1EY. 

Between 
JULIA M. ~f URPHY, 

Oomplainant, 

and 

JOHN F. SKELLY, et als., 
Defendants. 

On Bill to 
Foreclose. 

February 16, 1927. 

FALLON & FALLON, Esq'rs, For the Complain-
ant· ' 

SAUL NEMSER, Esq., For the Defendants. 

BENTLEY, V-C. :-

Application is m;ade for a rehearing of a petition 
to be relieved of a hid under •section 35 of the act 
for the sale of land ( 4 C. S., 4686). 

The application is based upon what is regarded 
by the applicant as newly-discovered evidence. 
After a dismissal of the above-mentioned petition, 
proof was filed with the courtl that a copy of a 
deed was .found in the file of the rpetitioner's sol-
icitor on the chain of title pertinent to this pro-
ceeding, containing a restriic,tive covenant of the 
usual sort prohibiting the establishing upon the 
premises conveyed of any slaughter-house, fire-
works, glue or varnish-factory, &c. Assuming, for 
the purpose of this argiutment, that such a covenant 
does render the title unmarketable in an ordinary 
case, it is· without effect on the premises in ques-

89 

M emorandum1 of Opinion. 

tion ·because it is universally to be fou11d in all old 
conveyances affecting land in its neighborhood, and 
it has been distin~tly abandoned and broken to such 
an extent that it is incredible that any court would 
undertake to enforce it. 

Furthermore, it is not newly-discovered evidence 
within the ·meaning of that term as understood by 
courts of la:w and equity. After the petitioner's 
solicitor had caused the title to be searched, some-
one in his office caused the abstract of title to he 
filed in such a way that his solicitor failed to ,come 
across it at the time the said petition ,,~as pre-
pared. Srnhsequently, and after the petit ion had 
been ordered dismissed, a more intensive search 
was- instituted, with the result t hat the abstract 
was located and the objectionable coYenant discov-
ered. It is so elementary as to require neither thr 
citation of authorities nor argument to proYe that 
one applying for a rehearing on the ground of new-
ly-discovered evidenc.e n1ust have made diHgent 
search. therefor. It is always an indicat ion that 
diligent sea,rch has not been made when missing ed-
dence is discovered shortly after the trial or hear-
ing. 

Furthermore, the principal ground urged in the 
original petition was based upon a peculiarity in 
this very chain of title, and it seem:s strange that 
all defects or a] leged defects in the title were not 
collected and presented therein. It would be an 
exceeding,1.y irksome thing if a party should be 
permitted to present his objections to a title one 
and thus prolong litigation, to the point of despera-
tion. 

There is no more salutary policy of the law, en-
forced by courts of equity as wel1, thnn t he one 
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M emorandwm of Opinion. 

which directs a litigant to prepare his 1case or de-
fense fully and have the court pass upon everything 
upon which he relies, except where he could not 
by due diligence have discovered the evidence be-
fore trial. As already indicated above, not only 
were the records of the Register's office available 
to this applicant but he actually had a transcript 
thereof and must have used it in the preparation 
of his petition. There has been no mistake in this 
case cognizable by this court. 

The rehearing should be denied. 

(9852). 

NEW JERSEY 

Court of Errors and 

,JULIA l\11. MURPHY, 
Complainant -Respondent, 

vs. 

.JOHN F. SKELLY et als., 
D efendants-Appellants. 

Appeals 

Appeal of 
Samuel 
Silverman 
from dccr<-~e 
of t he Court 
of Chancery. 

BRIEF FOR COMPLAINANT-RESPONDENT. 

The facts relating to the proceedings in the Court 
of Chancery as set forth on pages, 1, 2 and 3 of the 
appellant's brief are substantially correct. 

rrhe following statement will be noted in appel-
lant's brief ( p. 2) : 

" Silvu·rnan in hiSi ans,·vering affidavits 
al8o raised certain other objections to t he 
t it le which are not urged in this- court. ' ' 

The fact that Silverman had actual notice of th e 
liens and encumbrances, 1nislocation and defective 
condition of the premises, under sale, by t he a n-
nouncement of the Under Sheriff' conducting the 
sale prior thereto and the reading of same with 
the condit ions of sale signed by Silverman ( Sched-
ule A, Schedule B, Case, P·P· 19-21 ), was not dis-
puted upon argument. by counsel fo:t· Silverman in 
the Court below, as he considered that fact as e-stab-



lished by the weight of the evidence, but he s.ought 
to be relieved of his: bid because there had not 
been a strict compliance with the statute ( 4 C. S., 
p. 4686, Sec. 35,). 

Silverman states in his affidavit ( Case, p , 30, par. 
,I) : 

"I desire to say that I did not hear any 
such announcement made hy the : D eputy 
Sheriff who conducted the sale or by anyone 
else at the sale while I was present. ;, 

By paragraphs. 5 and D of the affidavit of Maurice 
J. Ureen ( Case, pp. 25-26), the affidavit of Hugh 
E. )lara, the Under Sheriff' of Hudson County who 
conducted the sale ( Case, pp. 47-48), a.nd the affi-
davit of Harry S.eiken ( Case, p. 51), a.nd the a1'H-
<lavit of Maurice J. Breen ( Case, pp. 52-53), it will 
appear that the announcement was. made by the 
Sheriff in the pres1ence and hearing of the bidder 
Silverman, and that he had full knowledge thereof 
at the time of signing the conditions of sale of 
which the said announcement formed part. 

POINT I. 

The purchaser Silverman should not · he re• 
lieved of his hid, as he had actual notice of the 
liens, encumbrances and defective condition of 
the premises. 

The failure of the complainant to insert in the 
notices and advertisements of sale and in the condi-
tions of sale all tax liens, encumbrances and mis-
locations, and claims as to violations of Building· 
Code and defects in building, in compliance with 
the proyisions of the statute ( P. L., 1906, p. 269; 
4 C. S., pp. 4686-4687, Sec. 35), does not entitle 
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the bidder Silverman to be relieved of his bid, as it 
appearSi by the evidence that prior to making his 
bid and at the time of signing the conditions of sale, 
he had actual notice of all of the liens and encum-
brances and defects in the title hy reason of which 
he now seeks to be relieved. Commenting upon t his 
statute in Oakley v. S'haw) 69 Atl. Rep. 462, at page 
464, the Chancellor said : 

"W]1at is aimed at by this s,tatute is notice, 
and, independently of the statute, it sEems 
to me that one who has notice of the condi-
tion of the t itle cannot object that he did 
not eutain that notice in the manner and 
form prescribed _ by the sb1tnte. In other 
words, he cann ot be relieve<l if he has notice. 
The statute i8 ent ir·ely r emedial, and should 
not be extended to one whose claim to t he 
Femecly is ,:vithout equity. 

"The (::ffect of this s tatute is, to prevent 
the bidder or purchaser from being relieved, 
if the defects in th-e title and the liens and 
encumbrances t hereon are l1rought to his 
notice before tlie sale. ' ' 

Ar'Ynstrong v. Fischer) 73 N. J. Eq. 228, 
G6, Atl., page 107. 

The statements in the brief for appellant ( p. 6) 
as to decrees enter·ed in the Court of Chancery in 
the suit of Grassman v. Leddy should not be con-
sidered by this Court, as they are not a part of 
the record in this1 case. 

It is s.tated in appellant's brief ( p. 8) that the 
conditions of sale and advertis,ement of sale ( Case, 
pp. 21-22) do not set forth and are absolutely 
silent with respect to the defects in the title. This 
is not true as to the conditions of sale. The an-
nouncement r·ead by the Sheriff as, t o t he liens and 
encumbrances and defects in the title (Schedule 
A, Case, p. 19·) was annexed to and formed part 
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of the conditions of sale which were signed hy the 
bidder Silverman ( Cas:e, pp. lD, 20, 21). 

POINT II. 

The refusal of the Court of Chancery to va• 
cate and set aside the order of December 14, 
1926, and to grant a rehearing upon the ground 
of newly discovered evidence, was within the 
Court's discretion and the application was prop-
erly denied. 

The petition for rehearing and order to show 
cause why same should not be granted was dis-
missed by ibe Vice Chancellor for the reason as 
stated in his opinion ( Case, p. 89) that the evi-
dence Stought to be introduced at the rehearing 
was not newly discovered evidence within the mean-
ing of that term as understood by courtS1 of law and 
equity, and further stated: 

"It is so elementary as to require neither 
the citation of authorities nor· arg·ument to 
prove that one applying for fl rehearing on 
the ground of newly dhwovered evidence 
1nust have made diligent siea.rch tlrnrefor. 
It is always an indication that diligent 
search has not been made when missing evi-
dence is discovered sihortly after the trial or 
hearing." 

A new trial ,vill not be granted upon evidence 
alleged to be newly discovered, but the existence of 
which could have been ascertained by the. exercise 
of reasonable diligence before the case was moved 
for· trial. 

Crescent ]ffg. Go. v. J(lempner) 2 N.Iis.c. 
Rep. 229. 
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Error will not lie on a rule of discharging a rule 
to show · cause why a judg1nent regularly entered 
should not be opened to let in a propos,ed defense. 

First Nat. Bank of lled.ba.nk v. Jon,es). 44 
N. J. L. 60. 

I 

An order· refusing to open a judgment is: an inci-
dental one and discretionary in its character. 

Stnte ]Ju,tiial B. & L. Ass'n. v. WiUia,rns, 
79 N. J. L. 720-723. 

The well established rule is, that if new evidence 
might, with ordinary diligence, have been discov-
ered previous. to the trial, the new trial will not be 
granted. 

Deacon. v. Allen) Li N. J. L. 338. 
Sheppa1•d v. Sheppard) 10 N. J. L. 2.50. 
Servis v. Coopier) 33 N. J. L. 68-71. 

An application for a rehearing in chancery is 
governed by principles applicable to motions for 
new trial after verdict at law. 

J(irschbauni, v. 1[irschba1.lm, 92 N. J. Eq. 
7, at p. 10; citing F einberg v. Feinberg, 
70 N. J. Eq. 420, and Rioha,r-dson v. 
If at<Yli) 68 N. ,J. Eq. 788. 

At law they are always address:ed to the discre-
tion of th€ Court and are not reviewable on error. 

J(irschba.11/ln, v. J(ir1whbnumi,, s1t,p,ra j citing 
l f1itrman v. Applega,t e) 23, N. J. L. 28, 33; 
D·.) L. £~ W. R. R. Co. v. N evelle) 51 N. J. 
L. 333. 

State B. & L. A.ss'n. v. 1'Villiams) 78 N. J. L. 
720-723. 

De Mateo v. P erana) 80 N. J. L. 437, 438. 
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Upon the presentation to the Vice Chancellor of 
the petition of Samuel Silverman and the support-
ing affidavits ( Case, pp. 68-79, with exhibit there-
unto annexed-Case, pp. 80-83), an order to show 
cause was granted by the Vice ChanceJlor that com-
plainant show cause why the order enter·ed on De-
cember 14, ' 1926, should not be vacated, set as1ide 
and for nothing holden, and why a rehearing should 
not be granted to Samuel Silverman, and permis-
sion granted him to submit his newly dis-covered 
evidence. Although it does not appear in the 
printed case, J1pon the argument on the return of 
the rule to show cause ,vhy the rehearing should 
not he granted, complainant's soJicitor offfered, if 
directed by the Vice Chancellor so to do, to submit 
affidavits to show that the covenant against 
nuisiances in the deed made by the Hoboken Land 
and Improvement Company to Arthur Young in 
1870, was no longer of any force or effect and did 
not render the title unmarketable, but was informed 
by the Vice Chancellor that he would take the mat-
ter uncle:!' advisement upon the moving papers of 
the applicant for the rehearing, and if he desired 
any affidavits in reply thereto would notify com-
plainant's solicitor. 

The application for the rehearing was decided 
by the Vice Chancellor adversely to Samuel Silver-
man, the applicant, upon the ground, as will ap-
pear by hisi opinion ( Case, pp. 88-90), that the evi-
dence sought to be introduced was not newly dis-
covered evidence ·within the meaning of that term 
as understood by courts of Jaw and equity, and 
should have been introduced at the original hear-
ing. 

If this1 Court should determine that the petition 
for rehearing· should have been granted by the Vice 
Chancellor, an opportunity should be given to the 
complainant to introduce evidence that the restric-
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tive covenant above referred to was: not at the t ime 
of the Sheriff''s sale of any force and eff'ect, a nd 
was not such a substantial defect in or clou<.l upon 
the title of the premises · sold as. would render t he 
title unmarketable. 

In 11! aLJiowcll v. Perrine) 3G, N. J. Bq. G32, on 
appeal from a decree advis.ed by the Chancellor, 
Perrine v. 1-Vhite) 9 Stew. Eq., p. 1, it was held 
that a client is bound by his counsel jn the manage-
ment of his cans1e, and the Court wi1l not grant an-
other trial, because some witneRs1 ,vas not exam-
ined, unless the conduct of counsel was fraudulent, 
and among the cases. cited with approval therein is 
,Jones v. Pi,lc'her, 6 ·Munf. 425, and further that 
some of the authorities have gone so far as to hold 
that it is. not sufficient ground for a bill of review 
that certain document8, on which complainant's 
r ight t o a decree depended, were lost or mislaid 
by his counsel, and not found until after t he decree 
a gainst him ( citing Jones v. Pilcher, 6 Munf. 425,). 

It is respectfully submitted that the final de-
cree or order of the Court of Chancery, dated 
December 14, 1926, and the order of the Court 
of Chancery hearing date February 21, 1927, 
should he affirmed. 

JOH:X J. FALL.OS, JR .. , 
Of Counsel with Complainant-Respcmdent. 

[34344] 



N.ettt i.ers.ey arnurt nf frrnr!i ttnil !\pprttls 

JULIA. M. MURPHY, 
Con1plainant-Respondent, 

vs. 

J OHN F . SKELLY, et als.) 
Defendants-Appellants. 

Appeal of 
Samuel 
Silvennan 
fron1 Deere€ 
of Court of 
Ohancery. 

BRIEF FOR 
APPELLANT SAMUEL SILVERMAN. 

The Sheriff of Hudson County, at a public auc-
tion sale conducted by him on September 24th, 
1925, sold the premises known as 211- 8th Street, 
Hoboken, N. J., to the appellant , Srunuel Silver~ 
man, who bid for the sa111e, the sum of $4 700.00. 
The premises were sold under a Foreclosure De-
cree obtained by Julia M. Murphy on August 4th, 
1925, and a Writ of Execution issued out of the 
Court of Chancery on said decree on August 10th, 
1925, directed to John M. Hannan, Sheriff of Ht1d-
son County. Silvern1an signed the condit ions of 
sale, and paid to the Sheriff a deposit on acoount 
of the purchase price, $4 70.00. ( p. 21). The Fore-
iclosure sale held by the Sheriff was con:firmed by 
an Order of the Court of Chancery, dated October 
5, 1.925. 

Thereaft er, Silverman having failed to complete 
his bid, and to pay the balance of the purchase 
price, the complainant in the foreclosure action in 
the Court of Chancery, Julia M. Murphy, filed her 
petition ( p. 15), praying that an Order be made 
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directing the bidd<::cr at the foreclosure sale, the 
appellant herein, ~amuel eiiiverruan, to cotnplete. 
his bid, and to pay thg balance thereof; amounting 
to $4230.00 to the Sheriff of Hudson County, and 
to accept delivei·y of the deed from the Sheriff. 
Upon the filing of this petition duly verified by 
complainant; an order was granted by Vice Chan-
ceiior John Bentley November 24th, 1925 (p. 24) , 
requiring the said bidder at the foteclosure sale, 
San1uel Silver1nan, to sho\v cause "Why an order 
should not be made directing him to 1nake paylnent 
to the Sheriff of the balance of the amount bid by 
him at the sale of said lahds and premises held by 
sttid 8heriff ort or before a sliort day fixed by this· 
Court." 

Silvet1n:1n, the bidder at the foreclosure sale held 
by the Sheriff, on being served with this Order to 
Show Cause, filed certain affidavits- in reply thereto. 
The generai purport of his af-fidavits being, that 
the titie to the premises foreclosed is unmarket-
able, because oi certain encroachments and mis-
locations affecting said prelniseS' 211- 8th Street, 
Hoboken, N. J., because the pre1nises, had been con-

. demned by the building inspector of the City of 
Hoboken, and because there ,vas a suit in Chancery 
pending by an adjoirung land owner, affecting the 
premises 211-8th Street, Hoboken, N. J. Silver-
rnnn in his answering affidavits also raised certain 
otl1er objections to the title, which are ·not urged in 
this court. Silvei'·lnah also n1ade a cross applica-
tion to be relieved of his bid, in accordance with 
the provisions of the statute, viz: 4 C. S., page 4686, 
paragraph 35, and to secure a return of his deposit 
an1ounting to $4 70.00, paid to the Sheriff of Hud-
Ron County at the time the sale ,vas held ( p. 34, 
par. 7). The coinplainant's Petition, Order to 
Show Cause, and Silverman's Cross Application to 
be relieved of his bid, were duly argued before 

Vice Chancellor John Bentley, and decision re-
served. 

On December 18th, 1926, the learned Vice Chan-
cellor in t he Oourt below, filed an opinion ( p. 64), 
granting the prayer of the complainant's petition., 
that Silverman be directed to cmnplete his bid and 
dismissing Silver1nan's application to be relieved 
of the said bid. The learned Vice Chancellor's' 
opinion deals only with the question of the con-
stitutionality of ~P. L. 1924_, p:::1ge 347_, which the 
appellant herein does not urge in this court. There-
upon the final decree or order was granted by the 
le;1.rned Vice Chancellor (p. 62), dated Decen1ber 
1.4~ 1926, which final decree or order in substance, 
,direds Silverman to pay the balance of his bid, 
grn,nts a counsel fee of $200.00 to complainant's 
solicitor, ~1nd orderS' Silverman's application t o be 
relieved of his bid, dismissed. 

After the entry of the order of December 14th, 
1!)261 ~ilverman filed a. petition for re-hearing (p. 
67), on Decen1ber 31, 1926, setting up that the t itle 
to the premises foreclosed, 211 8th Street, I-Ioboken, 
N. J., was unn1arketable because of a certain re-
strictive coYenant affecting said premises, which 
was not <l.iscovered by Silverman or his solicitor 
until after the main argument before the learned 
Vice Chancellor. Upon filing of Silverman's pe-
tition for re-hearing, Vice Chancellor Bentley 
granted an Order to Show Cause, which -viras duly 
served upon defendant's solicitors, and the matter 
was thr.n argued before Vice Chancellor John 
Bentley ( p. 85). 

On February 16th, 1927, the learned Vice Chan-
cellor filed an opinion (p. 88) dismissing Silver-
man's applicntion for re-hearing, and an Order to 
that effect wn.s entered on February 21st, 1927 
(p. 87). 
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The appellant, by his appeal in the cause, pre-
sents for reYiew to this Honorable Court, th.e legal 
propriety of: 

1. 'rhe ]i.,inal Decree or Order, dated December 
l4thr 1926. 

2. The Order dated February 21st, 1927. 

POINT I. 

The Chancellor should. have relieved 
Silverman fro1n his bid. 1nade at the 
Sheriff's sale under the plain w 'ording 
of the Stat11te. 

This point involves the legality of the Final De-
cree or Order entered in the Court ,of Chancery on 
December 14th, 1926, the pert inent portions of 
which read as follows: 

"It is on this 14th day of December, 1926, on 
motion of Fallon & Fallon, solicitors for the 
complainant ORDERED that the said 1Sa1nuel Sil-
verman, the above-named purchaser, pay to the 
sheriff of the County of 'Hudson the balance 
of the amount bid by the said Sa1nuel ·Silver-
man at the sale of said lands and premises held 
by the said sheriff of t he County of Hudson 
under and by virtue of the writ of fieri facias 
in the above-entitled cause, together with law-
ful interest thereon fro1n the date of the said 
sale September 24, 1925, within 15 days after 
service of a copy of this order upon him. 

And it is further ORDERED that within said 
time t he said Samuel Silverman pay to the 
solicitors for the con1plainant a counsel fee of 
$200.00 together with the costs of these pro-
ceedings to be taxed. 

And it is further ORDERED that the pet ition 
of the said Samuel Silverm.an to be relieved of 
said bid be and t he saine is hereby dismissed." 
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In the court below, ,Silver1nan urged a_,nd now 
respectfully urges in this honorable Cour·t that the 
title to the premises 211 8th Street, H oboken, N. J., 
which premises Silverman bid in at the Sheriff's 
sale, is unmarketable and that there are clouds 
upon the said title, substantial defects therein, and 
the same are encumbered in such a manner that to 
compel Silverman to complet e his bid and take 
this title, is 1nanifestly unfair, inequitable and 
unconscionable, and that he had absolutely no 
knowledge or notice of the existence of these de-
fects in the title, which it must be conceded, render 
the same unmarketable, until some time after the 
Sheriff's sale. 

The title to the premises is unmarketable be-
cause : 1. The west wall of the building on the 
premises is out of plun1b and leans and encroaches 
over on the adjoining premises owned by Grassman 
to the extent of at least one foot and five inches. 

2. That the building has been condemned by the 
inspector of buildings of the City of Hoboken, and 
ordered to be torn down. 

3. A suit was instituted in the Court of Chan-
cery by the adjoining land owners by viz : Phillip 
Grassman and Carolina Grassman as complainants, 
and against Martin A. Leddy and others as de-
fendants, praying for a decree in the Court of Chan-
cery that the building on the mortgaged premises 
#211 8th Street, Hoboken, N. J., be torn down, and 
enjoining and restraining the defendants in said 
suit from permitting the said building to remain 
unrepaired and unstabled and in such an unsafe 
condition as to constitute a men to life, limb and 
property. 

The existence of these matters are undisputed; 
in fact, a perusal of the complainant's petition to 
compel .Silverman to complete his bid filed in the 
Court below on November 24, 1925 ( p. 15) and 
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Schedule A, thereto attached (p. 19) will disclose 
the existence of these facts. The premises in ques-
tion have been condemned by the Inspector of Build-
ings of the City of Hoboken, and are in a dangerous 
and unsafe condition (p. 33). The westerly wall of 
the building leans over on the adjoining land, a dis-
tm1ce of at le~st a foot and five inches ( p. 19, 1. 37 ). 
This court undoubtedly will take judicial notice 
of the Decree entered in the Court of Chancerv in 

'1 

the suit of Grassman vs. Leddy, supra ( Clerk's 
Docket 58, p. 404), although not printed in State of 
Case~ and a reading of that decree will disclose 
that the Court of Chancery in that suit granted a 
nrnndatory injunctfon against the defendants in that 
suit, of whom Silvernrnn was one, direct ing and 
commanding that the brick building erected on the 
premises in question, viz: 211 8th ·Street, Hoboken, 
N. J., be torn down and repaired in such a manner 
that the same shall not continue as a nuisance 
rendering it unsafe and dangerous to the public and 
the adjoining land owners. The suit of Grassman 
vs. Leddy, supra, was commenced before Silverman 
had bid in the premises at the Sheriff's sale. After 
Silverman had bid in the premises he was added 
as a party defendant tio said suit, unquestionably 
on the theory that the bidder at the f oreelosure 
sale, Silverman, by virtue of his bid, became a 
·party to the suit, and became the equitable owner 
of the pr·emises, although the legal title until the 
actual delivery of the ,Sheriff's deed continued in 
the owner of the equity of redemption, Martin A. 
Leddy. Silverman therefore finds himself in a pre-
carious situation; not only is he con1pelled by the 
Fina 1 Decree, or Order of December 14th, 1926, to 
take title to the premises, the brick building of 
which mrn:it admittedly be torn down under the 
orders of the building inspector of the City of Ho-
boken, and which admittedly encroach and lean 
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over on Grass·man's property, but he must also 
comply with the mandatory injunction granted by 
Vice Cha·ncellor John Bentley in Grassn1an vs. 
Leddy, supra, and also pay part of the counsel fee 
-and costs in said suit-as provided for in the Final 
Decree therein. 

The statute under which Silverman urges that 
he should have been relieved of his bid can be found 
in 4 C. S., p. 4686, paragraph 35, and reads as 
follows: 

"RELIEF OF BIDDER ON SHOWING D ·EFECT IN 
TITLE, etc. Sec. 1. Any purchaser of real 
estate .at any public sale, held under the pro-
visiions of the act to which this is a supplement, 
or of any supplen1ent thereto or amendment 
thereof, except at sales under general execu -
tion and actual levy thereunder, or for unpaid 
taxes or 1nunicpal liens, shall be entitled to be 
relieved fron1 his bid if before delivery of the 
deed he shall satisfy the court by whose au-
thority such sale was made of the existence of 
any substantial defect in or cloud upon the 
title of the premises sold which would render 
sa.id title unmarketable, or of the existence of 
any lien or encumbrance thereon, unless areas-
onable description of the estate or interest to 
be sold, and of the defects in title and liens or 
encumbrances, if any, be inserted in the notices 
and advertisen1ents required · by law, and in 
the conditiions of sale; provided, however, that 
if the court shall direct any lien or encum.-
brance not described, and which is due and 
payable, to be paid out of the proceeds of sale, 
the purchaser shall not then be relieved by rea-
son of such lien or encun1brance." 

The plain wording of this statute discloses that 
it reads in the conjunctive, that is, the words used 
are: 

"be inserted in the condition8 and advertise-
ments required by law, and in the conditions of 
sale." 
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1'he word "and" is used, twice in the same sen-
tence; in other words, the bidder should be relieved 
fron1 his bid unless the defect or encumbrance or 
cloud upon the title be inserted in three places, 
VlZ: 

1. In the notices required by law; 
2. In the advertise111ents required by law; 
3. In the conditions of sale. 

It cannot be disputed that in the case at bar, the 
encroach111ents of the westerly wall of the premises 
in question over the property of the adjoining land 
owner, the condemnation of the brick building on 
the premises in question by the building inspector 
of the City of Hoboken, and the fact that there was 
a suit pending in the Court of Chancery, Grassmwn 
vs. Leddy) supra, were not set forth in the notices 
and advertise111ents of sale, and in conditions of 
sale, as required by the statute. 

The conditions of sale and advertise1nent of sale 
( p . 21 and p. 2.2), do not set forth and are abso-
lutely silent in respect to the defects in the title as 
aforementioned. There is not a single word in the 
conditions of sale, or in the advert isen1ent of sale 
about the building on the pren1ises in quest ion be-
ing condemned by the building inspector of the 
City of Hoboken, and that the westerly wall en-
croaches and leans over on the adjoining land-
owner's property, or that the premises in question 
are affected by the suit pending in the court of 
action entitled Gra,ssman vs. L eddy, supra. A pur-
chaRer at a judicial sale such as Silver111an was, 
is entitled to, the protection provided by the statute. 
Certainly Silverman had a right at t he time he 
made his bid to rely upon the conditions of sale 
that he signed and the advertisement of sa]e printed 
in the public press. If the conditions of sale and 
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advertisement of sale are silent as to any matters 
rendering the title urnuarketable, it is clearly the 
intent of · the legislature that the bidder may have 
relief in the Court of Chancery. 

The complainant-respondent contended in the 
court below and will undoubtedly contend in this 
honorable court that although these defects in the 
title to the premiS'es in question., while rendering 
the title to the same unmarketable, that Silver111an 
is not entitled to be relieved from his bid by rea-
son thereof because of the following viz : 

1. A certain announcement was read by the 
Sheriff at the sale ( p. 19 ) . 

2. That Silverman, at the time of his bid 
had actual knowledge of the existence of the 
matters which he urges rendered the title un~ 
marketable. 

The so-called "announcement to be made by 
Sheriff at sale" annexed to complainant's petition 
in the court below, and known as Schedule A (p. 
19), the respondent, undoubtedly will urge, as was 
urged in her behalf in the court below, was actually 
read by the deputy sheriff conducting the sale on 
September 24, 1925. 

There is nothing in the statute quoted above 
which authorizes or mentions "an announcem.ent to 
be made by Sheriff at sale". The statute speaks 
only of "notices and advertisements required by 
law and in the conditions of sale". If this so-

' called "announcement" read by t he Sheriff at the 
sale, disclosing the defects in the title, is to bar 
Silverman fron1 relief, then the entire legislative 
intent as manifested by the statute would be ren-
dered useless and abortive. The legislature did not 
intend that the defects in or t he clouds upon the 
title or encumbrances be left to the uncertainties 
of oral testimony; the plain wording of the stat ute 
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manifested an intention that the unmarketable 
features of the title be included in the notices cvnd 
advertisements and in the conditions of sale and not 
in any self-serving declaration, such as the so-called 
"announcement" made by the Sheriff at the sale 
held on September 24th, 1925, in the case at bar. 

Silverman did not hec'lr the so-called "announce-
1nent", read by the Sheriff at the sale, if it was 
read. Silverman knew nothing about these matters 
affecting the marketability of the title. In his 
affidavit (p. 31, 1. 30) he says: 

"I desire to say that J did 11iot hear cuiy' suoh 
announcem.e·nt made by the Deputy Sheriff, 
who conducted the sale, or by anyone else at the 
sale, while I was present. 

2. Subseque,nt to the tin1e that I bid in the 
property at the Sheriff's Sale, the forst -notice 
an.d knowiedg·e that I h,ad that the lands and 
pre1nises, were effected by and encumbered by 
taxes, water rents, encroachments, misloca-
tions, clain1s of the Building Inspector of the 
City of Hobol{en, and suit pending in the Court 
of Chancery, was when I was served with a 
Suhpoena to Answer, together with a copy of 
an Order entered in a certain cause wherein 
Philip Grass1nan and Karoline Grassman, are 
r01nplainants, and l\'.[artin A. Leddy, et al., are 
defendants; upon being served with the afore-
said subpoena to answer and copy of the 
Order in the latter suit, by l\ilr. Charles W. 
Stover, Solicitor of the complainants·, Philip 
Grass1nan and Ka1 .. oline Grassman, I in-
vestigated the matter and discovered f01· the 
fi1·st time that the premises in question had 
been condemned by the Inspector of Buildings 
of the City of I-Ioboken, and that the westerly 
wall of the premises encroaches over adjoining 
land owned by Grassman to the extent of about 
one and one-half feet, and that under the orders 
of the Building Inspector of the City of Ho-
boken, the entire building would have to be 
torn dO",vn, and the occupants of said building 
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at once ordered to vacate the saine because of 
its dangerous condition, the same having been 
condemned by the lawful authorities of the 
City of Hoboken." 

The deputy Sheriff who conducted the sale says 
that the announcement was read (p. 47, 1. 33). 
I-Tarry Seiken 1nade an affidavit ( p. ;5,1) that the 
announcen1ent was read by the under-sheriff, and 
says : 

"The said announcement ·was read in full bv 
the said under-sheriff and was heard bv me and 
undoubtedly heard by Samuel Silver1;1an who 
was near n1e when the same was read." 

~1:r. Seiken's testimony that Silverman 1u11idmibt-
edly heard the announcenient read by the Sheriff 
because he was near Seiken at the time it was read, 
is a mere conclusion of fact by Seiken. 'l'he affi-
davit of :Maurice J. Breen (p. 52, par. 3) states, 
tlrnt he spoke to Silverman personally prior to lhe 
sale about the matters set forth in said announce-
ment in Schedule A. Mr. Br·een in parngraph 4 of 
his affidavit says : 

ulrrvmediately after he had bid in the prop-
erty and before ,c;ignin g the co1iditiu11s of sale) 
1\fr. Silverman ·was asked whether he desirerl 
to read the announcement which had been read 
by the under-sheriff prior to the sale, before 
signing the conditions of sale, and he stated 
that he did not, and, thereupon, signed the 
conditions of sale." 

It is pertinent to ask, at this time, why 8honld 
Silverman's attention have been c.alled to the an-
nouncen1ent alleged to have 'been read by the Rhel'iff 
prior to the sale just before the signing of the con-
ditions of the sale, if Mr. Breen had already in-
formed Silverman, as he says in paragraph three of 
the affidavit, of the matte1·s contai11ed in the an-
nouncen1ent? 
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What was the necessity of Mr. Breen, not only 
telling Silverman about the matters set forth in the 
announcen1ent, but also again calling the matter 
to Silverman's attention, just before the signing of 
the conditions of the sale? Does not this show be-
yond any question, that there was at least some 
doubt in Mr. Breen's mind as to ·whether or not Sil-
verman knew of the matters contained in the an-
nounce1nent? 

At any rate, it should be noted that the a.llega-
tions in paragraph four of Mr. Breen's affidavit 
disclose that Silverman was asked whether he de-
sired to read the announce1nent after the bid had 
been 1nade, and at the tin1e the conditions of sale 
were signed by Silverman. Silvern1an in his affi-
davit (p. 30, par. 3), says: 

"3. If I had known of the existence of these 
n1atters at the time I appeared at the sale, I 
certainly would not have purchased the prop-
erty for the sum of Forty-seven Hundred 
( $4 700.00) Dollars, because if the building has 
to be torn do-wn, or the westerly wall of the 
building remove.d, the property is not ·worth 
any more, in my opinion, that Five Hundred 
( $500.00) Dollars, which is the value of the lot, 
which in my opinion, measures sixty feet by 
eighteen feet ( 60 x 18) ; the first knowledge I 
had that the pre.mises in question were going 
to be sold by the Sheriff, was when I read the 
advertiseinent of sale published in the tlersey 
Journal; neither in the advertisement of sale) 
notice of sale or in the conditions of sale) wa.s 
anything mentioned or disclosed in regard to 
the aforesaid matters; when I bid the prop-
erty in) I had absolutely no knowledge of the 
sam.e." 

Upon the question of fact therefore as to whether 
Silverman had actual not1ce or knowledge of the 
matters contained in the so-called "announcement" 
alleged to have been read by the Sheriff at the sale, 

13 

it is respectfully urged that this question of fact 
should be resolved in Silverman's favor. It is hard-
ly probable, that -Silverman, knowing of all these 
defects in the title, knowring that the building on 
the premises had to be torn down, knowing that 
there was litigation pending in another suit in the 
Court of Chancery effecting the premiRes in ques-
tion, would have persisted and bid the same in for 
the SUlll of $4700.00. 

It is respectfiully urged that even if eilvcrrnan 
did have ructual kno-wledge or noticP- of these mat-
ters effecting the marketability of the tit]e he would 
still have a right to 'be relieved from his bid upon 
showing as he has shown, the statute had not been 
cmnplied with. 

'!"'he statute is manilatory an<l. must he obeyed in 
every particular. 'l'he statute undoubtedly was en-
acted to encourage bidders to come forth and bid 
at judicial sales. The statute seeks to surronnd 
the prospectjve piurchaser with a don k of protec--
tion, and in t he event there are anv defec:fa in and u . -

encurn brances or clouds upon the title, that the 
prospective bidder can bid ,vith the cornnlete as-.L 

:-mra.nc.e that if the title to t he prernfaes hid for, is 
unmarketable., that such bidder can secure the aid 
of a court of equity and be relieved from hjs bid. 

·The effect of the st::i.tut,e is somewhn.t, analogous 
to the consti-nctiYe notice under the various record-
ing acts in our State. 

If the de.fee.ts in the title had been in:;;erted in 
the notices mul advertisement a ncl in the conditions 
of sflle, it would haw~ heen irn1nflterfa] unrler the 
statute whether 1Silverrnan had h:id ::ict,ual notice, 
and knowledge 1or not. I-JP- then would have been 
bound completely by his purchase. 

The respondent urged before the learned 1Vice 
Chancellor in the Court below, and undouhtrclJv 
will uT·ge in this Court, that the fact tha.t Silve;-
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man may have had actual knowledge or notice of 
the 1natters contained in the so-called "announce-
n1ent," precludes 1Silvern1an frmn taking a.dvant::'lge 
of the protective features of the sta:tJute, and will 
cite the case of Oakley vs. ShatW, 69 Atl. 462. This 
case is clearly distinguishable from the case at bar. 
Shaw, purchaser at the sale, sought to be relieved 
from his bid because of the existence of an alleged 
prior mortgage which he, himself, as mortgagor, 
had executed. Certainly, it would have been un-
fair to permit a bidder to set up an encumbrance 
which he had himself created, and then seek relief 
in the Court of Equity from the effect of his own 
act. In this connection, the Court in Ocikley vs. 
Shaw, supra, said, on page 465: 

"He ( Shaw) is the sole defendant, and, after 
the bill had been taken as confessed against 
hbn for want of an answer and final decree of 
foreclosure made, the mortgaged premises were 
sold to hiln by the sheriff' of Somerset county 
on November 4, 1907, under the :fieri facias 
issued on the decree, and he himself became 
the purchaser of the Williamson tract for 
$5,000, not only with full knowledge of the 
exact situat:Lon of the title, but he had hin1self 
created the situation. Therefore, upon every 
principle of justice and right reason, he can-
not now be heard to say that he should be re-
lieved of his bid because no description of the 
estate or interest in the mortgaged premises to 
be sold, and of the defects in the title and liens 
or incumbrances thereon., with the appI'ioxi-
mate amount thereof (if any) was not in-
serted in the notice and advertisements of sale 
and in the conditions of the safo. It should be 
observed that the only thing he urged against 
the title on the hearing of the objections was 
the alleged existence of the ruarantee com-
pany's mortgage as a lien prior to the mort-
gage foreclosed, both of which rnortgages were 
made by hlmself, as already remarked." 
( Italics ours.) 
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"I-laving, as I said, created the situation 
against which he asks to be relieved, and know-
ing it the while, and seeking to take advantage 
of that situation, he is with respect to it with-
out equity." 

In the case at bar Silver1nan did not create any 
of the incumbrances or defects in the title; Silver-
man had nothing to do with the sa111e; Silverman 
did not create the Yery situation from ,vhich he 
seeks relief in the manner that Shaw did in the 
case of Oakley vs. Shnw, s1upra. 

POINT II. 

Silverman's application for a re-hear-
ing should have been granted and the 
final decree or order dated December 14, 
1926, should have been vacated. 

rrhis point brings .up the legality of the OrdPt en-
tered on February 21st, 1927, dismissing Silver-
man's application for re-hearing. On December 
31st, 192G, Silverman filed a petition for re-hearing 
and to vacate the Final Decree or Order dated De-
cember 14th, J 926. On filing the petition for re-
hearing, Vice Chancellor John Bentley granted an 
Order requiring the complainant, Julia l\L M'urphy, 
and her solicitor:-i, Fallon & Fallon, to show cause 
why the prayer in Silverman's Petition should not 
be granted and the Final Decree or Order of De-
cember 14th, 1926, should not be set aside. On the 
return of the Order to Show Cause, the rnatt~r wa :-i 
argued before the learned Vice ChaneeHor in the 
court below and thereupon an opinion was filed on 
February ]6th, 1927 (p. 88 ) , in 1vhich Vice Chnn-
rellor Bentley denied the application for re-hearing 
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and thereupon an Order to that effect was entered 
on February 21st, 1927 ( p. 87) . 

Silverman based his application for re-hearing on 
the ground that the premises in question were af-
fected by a certain restrictive covenant, contained 
in the deed from the Hoboken Land and Improve-
ment Company to Arthur Young ( p. 80), a certi-
fied copy of which was annexed to the petition for 
re-hearing. The restrictive covenant which is set 
forth in this deed ( p. 82, L. 4) reads as follows : 

"And the said party of the ~econd part for 
hin1self, his heirs and assigns hereby covenant 
to and with the said party of the first part, 
their successors and assigns, that he, the said 
party of the second part, his heirs and assigns, 
occupying the hereby granted premises will not 
establish nor permit to be established upon the 
said premises any slaughter house, tallow 
Chandlery furnace, steam Engine, brass foun-
dry, nail or other iron factory, nor any manu · 
factory of gun powder or :fireworks, glue, vit-
riol or varnish, ink, lard, oil, soap, candles, 
starch, turpentine or camphene nor for the tan-
ning, dressing, preparing or keeping of hides, 
skins or leather nor any chemical gas or poud-
rette factory nor brewery or distillery nor any 
other nuisance." 

It is respectfully urged that the restrictions con-
tained in this covenant are a matter of substance, 
and render the title to the premises unmarkefuble. 

That a covenant restricting the use of premises 
renders the title to same unmarketable, is held by 
the foUowing authorities, viz.: 

Krah tv.s. Waisman, 75 N. J. Eq. 109, af-
firmed 78 N. J. Eq. 305; 

Propper vs. Colson, 86 N. J. Eq. 399; 
Muller vs. Weiss (N. J.) , 109 Atl. 357. 

See Smith vs. Reidy, 92 N. J. Eq. 586, for a gen-
eral discussion as to what renders the title unmar-
ketable. 
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In 36 Cyc. 639, it is said : 

"A vendee who has a right to a good title 
,fannot be forced to take the property when it 
is subject to covenants or condit ions, restrict-
ing its use." 

The case of Engersoll Eingin.eering Co. vs. 
Crocker) 228 Fed. 844, the restriction as to use was 
held to render the title unmarketable. In this case 
the words were in the for1n of a condition subse-
quent and not a covenant. The rule seems to be the 
same in either event. 

In Neff vs. R ubin) 161 Wisc. 511, 154 N. W. 976, 
at page 978, a covenant restricting the use of the 
premises is held to render the title unn1arketable. 

In Eckel vs. Spitzer, 58 Misc. Rep. 467, 111 N . Y. 
S. 459, a covenant against nuisance is held to ren-
der the title unrnarketa ble. To the same effect, see 
Bacot vs. Fessenden) 115 N. Y. S. 698, at page 702. 

The case of Terry IVS. Westing, 5 N. Y. S. 99, is 
to the same effect and reviews- several other New 
York cases. 

The ciase of Van S chcdck vs. Lese,, 66 N. Y. S. 64, 
the restrictive covenant is similar to the one in the 
case at bar., and reads : 

"Distillery, foundry, blacksmit h shop, 
Slaughter I~ouse, Coal Yard or for brewing, 
Soap boiling, bone boiling, frying fat, the use 
of steam power, a piggery, or any act or busi-
ness or use that is oonsidered a nuisance to de-
sirable places of residence, or that shall be of-
fensive and annoying to persons there resid-
ing." 

The following cases referred to in Van Schaick 
vs. Lese, supra) containing restridive covenants 
similar to the restrictive covenants in the case at 
Bar, all held that the title is thereby rendered un-
marketable, viz : 
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Reynolds vs. Oleary) 16 N. Y. S. 421; 
Kountze v.s. JI elrrviith) 22 N. Y: S. 205; 
Fo,wrth Presbyterian Church vs. Stemier, 

29 N. Y. S. 488. 

In the case of Dethloff vs. Voit, 158 N. Y. S. 522, 
the Court held a restrictive covenant as to use ren-
dered the title unmarketable and sai.d: 

"It is, ho-wever, the well settled rule that 
specific performance of a privnte contract to 
purchase land will not be enforced unless the 
title is 1narketable, and that a title subject to 
restrictions or covenants which impose greater 
restrictions on the use of the land than those 
imposed by law, render the title unmarketable, 
wnd that the cowrt will not in such aa,se inquire 
into the qiiestion of whether the restrictions 
are beneficicil or otherwise. ( Citing cases)." 

In 15 C. J., page 1252, Section 69, it is said: 
"And hence covenants that the premises 

shall not be used for certain particular trades 
or business, such for instance as for sale of 
intoxicating liquors or for noxious or offensive 
trades, or business, rur with the land." 

A perusal of Silverman's petition for re-hearing 
and the affidavits thereto annexed ( p. 68 to p. 79), 
disclose that at the t ime of the main argument, 
resulting in the Final Decree or Order dated De-
cember 14th, 1926, the matter of the restrictive cov-
enant was- not known to Silverman or his solicitor, 
and it was only through an accident that the same 
was discovered. 

The learned Vice Chancellor in his opinion 
states, 

"Assuming, for the purpose of this argu-
ment, that such a covenant does render the 
title unmarketable in an ordinary case it is 
without effect on the premises in questi~n be-
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cau~e it is universally to be found in all old 
conveyances affecting land in its neighborhood, 
and · it has been distinct ly abandoned and 
broken to such an extent that it is incredible 
that any court would undertake to enforce it.'~ 

There isn't a single iota of evidence in the rec-
ord to warrant the learned Vice Chancel101-- finding, 
t o the effect, that : 

"because it is universally to be found in all 
old conveyances affecting land in its neighbor-
hood, and it has been distinctly abandoned 
and broken to such an extent that it is' incred-
ible that any court would undertake to en-
force H." 

Unquestionably, the Learned Vice Chancellor 
took for granted the oral argument of the com-
plainant's counsel in the court below that the re-
strictive covenant had been distinctly "abandoned 
and broken.'' There is nothing in the record, how-
ever, to warrant such an inference. It. is respect-
fully urg0d that Silverman's application for a re-
hearing and to vacate the Order of Deceinber 14th, 
1926, should have been granted. 

The appellant respectfully submits that the ] 1inal 
Decree or Order of the Court of Chancery dated 
Decern ber l 4-th, 1926, should be reversed, set aside 
and for nothing holden, and that a Decree should 
be entered relieving Silverman frmn his bid, 1nade 
at the Sheriff's Sale on Septe1nber 24th, 1925. 

SAUL NEMSER, 
I. F. GoLUJ;JNHORN, 

Of Counsel with Appellant, 
Samuel Silverman. 
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