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Affidavit of Elmer W. Romine. 

Filed March 21, 1932. 

Nrm 1Jrrnry e,uprrmr arnurt 

ANDREW MUDRI) 
Petition er, 

Defendant in Certiora1·i, 

vs. 

UNITED ENGINEERS & CONSTRUC-
TORS INC.) improperly implead-
ed as Public Service Co. and/ 
or United Engineers & Con-
structors, Inc., 

Respondent, 
Prosecutor in Certiorari. 

______________ I 

State of New Jersey t~ . 
County of E,ssex f"'""'· · 

Affi.da vit. 

Elmer W. Romine of full age being duly sworn 
according to law on his oath deposes and says: That 
he tried the above matter at the Workmen's Com-
pensation Bureau at Paterson, New Jersey and 
that he has reviewed the testimony and is familiar 
with the facts and circumstances surrounding the 
accident. 

The Deputy Commissioner on March 8th, 19:32. 
made an award in favor· of the petitioner fOl' 15% 
of total disability which is equivalent to 7'5 weeks 
at $20.00 a week and in addition thereto allowed 
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1lffidavit of Elmer W. Romine. 

medical expenses and costs of the petitioner in the 
sum of $15,0.00 to be paid by the respondent and 
further a counsel fee of $300.00 to petitioner's at-
torney, one-half of which to be paid by respondent. 

The petitioner while in the employ of the United 
Engineers & Constructo1~s Inc., claimed to have re-

lo ceived an injury to the back of his neck occasioned 
by some timbers falling upon him while he was 
working in a manhole. The petitioner alleged as a 
result of the accident impairment of hearing and 
a permanent disability to his neck. 

20 
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40 

It is contended by the respondent that the impail--
ment of heal'ing claimed by the petitioner is the 
1·esult of a catanhal condition and in no way re-
lated to or the result of the accident. It is further 
contended by the respondent that the petitione1· 
does not have any pe1·manent disability of the neck. 

1'he claim of the petitioner that his impairment 
of heal'ing was the l'esult of the accident was based 
upon the testimony of DI'. Ernest ReeYes, a spec-
ialist in eyes, ears, nose and throat. Dr. Reeves 
based his opinion that the impairment of hearing 
was the result of the accident upon the assumption 
that the petitioner had sustained a basal fracture. 
There was no other testimony on the pa1·t of the 
petitioner to support this oontention. The respond-
en proved by roentgenologists who examined the 
X-rays that there was no basal fracture and the 
Deputy Commissioner in his finding of facts and 
determination stated that the proof did not show 
a basal fracture to have occurred but without any 
other testimony to support his conclusions, found 
that there was an apparent loss of hearing and 
proceeded to allow petitioner compensation not 
only for the alleged disability to the neck but in-

I • 
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Affidavit of Elmer W. Rom ,ine. 

eluded in the allowance of 15% fo1· total disability 
the element of loss of hearing which respondent 
submits was unsupported by any proof. 

The respondent further contends that the greate1· 
weight of credible evidence shows that petitioner 
was fully and amply compensated for any alleged 
injmy that he sustained and that he does not now 1 o 
suffer any permanent disability for which he is 
entitled to compensation. 

The 1·espondent feels that the matter should l>P 
reviewed by the Supreme Court. 

ELMER "\V. ROMIXE. 
Sworn and subscribed to before me thh; 

18th day , of March, A. D. 1932. 
James 0. Boyd, 

Master in Chancery 
of Ne,v Je1·sey. 

) 
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Writ of Certiorari. 

Filed April 19, 1932. 

New Jersey) ss. 

(Seal) 

The State of New Jersey to the 
Workmen's Compensation Bureau, 
Department of Labor of New Jer-
sey, John J. Stahl, Deputy Com-
missioner ,of the Workmen's Com-
pensation Bureau, \V. E. StubbR, 
Secretary of said Bureau, and 
Lloyd B. Mai·sh, Clerk of the Com-
mon Pleas Court of Passaic Coun-
ty, Jersey. 

Greeting: vVe being willing for certain reasons, 
to be cei-tified of and concerning ce1·tain proceed-
ings, determination and judgment made on the 
eighth day of Ma1·ch, 19ei2, by the Honorable .John 
J. Stahl, one of the Deputy Commissioners of the 
W orkmen'.s Compensation Bureau, Department of 
Labor of New Je1·sey, in a certain proceeding 
brought on behalf of Andrew Mudri against United 
Engineers and Constructors Inc., improperly im-
pleaded as Public Service iCo. and/or United En-
gineers and Constructors Inc., for the determina-
tion and recovery of compensation under an Act 
of the Legislature of the State of New Jersey, en-
titled "An Act prescribing the liability of an em-
ployee in the course of employment, establishing 
an electiYe schedule of Compensation and 1·egulat-
j11g procedure for the determination of liability 
and compensation thereunder, Approved April 4th, 
1 !) 11, and the acts amendatory thereof and supple-
mental thereto, we command you, the said Wod-:-
men's Compensation Bureau, Department of Labor 
of ..... Tew .Jersey, .John .J. ,Stahl, one of the Deput:v 
ConnniRsionerR of the "\Vo1·kmen's Compernmtion 
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Writ of CeJ"tioraJ'i. 

Bureau and W. E. Stubbs, Secretary of said Bur-
eau, that the said proceedings, determination and 
judgment together with a transci-ipt of the evidence 
and all proceedings for the making of the same 
and all things touching and concerning the same, 
as fully and entirely as before you they remain, 01· 
are in your custody and control, you do certify 
and send together with this Writ to our Justices 
of our Supreme Court of Judicature at Trenton, 
on the third day of May, A. D. Nineteen Hund1·ed 
and Thirty-two, that the1·ein may be caused to Le 
done what of right and according to law ought to 
be. 

Witness, the Honorable William S. Gumme1·e, 
Chief Justice of our said Supreme Court at Tren-
ton this 19th day of March A. D. Nineteen Hun-
dred and Thfrty-two. 

HENRY H. FRYLING) 
Attorney. 

FRED L. BLOODGOOD, 
Clerk. 

Endorsement. 
Returnable May 3rd, 1932. 

This writ is allowed. Let it be sealed. March 
19, 1932. 

PETER F. DALY, 
Justice. 
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Affidavit of Anton A. Gorman. 

XEvY .JE,RSEY SUPREME COURT. 

ANDREW :UUDRI) 
Petitioner, 

Defendant in Certiorari, 

vs. 

UNITED ENGINEERS & CONSTRUC-
TORS INC.) improperly implead-
ed as Public Service Co. and/ 
or United Engineers & Con -
structors, Inc., 

Respondent, 
Prosecutor in Certiorari. 

State of New Jersey te< . 
County of Essex 5°"'' · 

I 

On Certiorari. 

Affidavit. 

Anton A. Gorman of full age being duly sworn 
according to law upon his oath deposes and says: 

On the 2nd day of May, 1932, I served upon the 
petitioner, defendant in certiorari, Andrew Mudri, 
personally, at his- home 56 Cutler Street, Clifton, 
New Jersey, a copy of the writ of certiorari al-
lowed in the above case which was certified to by 

30 the Clerk of the Supreme Court as a true copy 
hy handing same to him and informing him of the 
rontents. 

40 

A TTON A. GORMAX. 

Rwom and subscribed to before me 
rhic; :2nd day of May, A. D., 1932. 

W. B. Ingalls, 
Notary Public 

of N. J. 
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Order on Motion to Dismiss Writ of Certiorari. 

Filed May 10, 1932. 

XE"W JERSEY SUPREME COURT. 

-------- -------, 

ANDREW M-UDRI) 

Petitione1·, 
Defendant in Certiorari, 

YS. 

UNITED ENGINEERS & CONSTRUC-

TORS) INC.) (improperly im-
pleaded as Public Service Co., 
and/or United Engineers and 
Constructors, Inc.) 

Respondent, 
Prosecutor in Certiorari. 

In Certiorari. 

On Motion 
to Dismiss 
Writ of 
Certiorari. 
Order. 

The petitioner-defendant in certiorari, Andrew 
Mudri, by his attorney Joseph F. A. Rubacky, hav-
ing given notice to United Engineers and Construc-
tors, Inc., respondent-prosecutor in Certiorari, of 
an application to dismiss the writ of certior-ari is-
sued in the above-entitled cause, and the argument 

10 

20 

of said motion coming on to be heard before the 
Court in the presence of Joseph F. A. Rubacky, 30 
Esquire, attorney for the petitioner, and William 
H. Speer, Esquire, appearing on behalf of 1·espond-
ent-p1•,osecutor in Certioi-al'i, and it appearing to 
the Com·t that a -writ of certioi-a1·i was allowed in 
the above-entitled matter on March 19, 19:32, hy 
the Honorable Peter F. Daly, one of the lustices 
of the Supreme Court of New tTe1·sey, returnable 
on May 3, 1932, to review an mvard of the "\Vo1·k--
men'i-; Compensation Bureau rendered in favor of 40 

) 
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Orcler 011 Jlf otion lo Di811iiss Writ of Certiorari. 

the petitioner, Andrew Mudri, and it further ap-
pearing to the Court that the said writ of certior-
ari, before the return day thereof, was served upon 
the petitioner-defendant, Andrew Mudd, and said 
motion to dismiss said wdt of certiorari having 
duly come on to be heard before this Court, and i _ 
appearing to ·the Court that the said Andrew Mudri 
was duly in Court, and ·William H. Speer, appear-
ing for res -pondent-prosecutor, having moved that 
the writ of certiorari be amended by including the 
name of the said Andrew Mudri in the body of said 
writ, and the Court also being of opinion that the 
motion of said petitioner-defendant to dismiss said 
writ of certiorari should be denied: 

It is, therefore on this fourth day of May, A. D. 
1932, ORDERED, that the writ of certiorari in the 
above-entitled cause be amended so as to include 
the name of the said Andrew Mudri in the body of 
said writ; and 

It is further ORDERED by this Court that the mo-
tion made on behalf of the petitioner-defendant, An-
drew Mudri, to dismiss said writ of certiorari, be 
and the same hereby is denied. 

By the Court 

THOMAS W. TRENCHARD, 
J. s. o. 

Entered May 10, 1932 
on motion of 

Not signed. 
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Affidavit of Service. -, 
I 

State of New Jersey t{;;l . 
County of Essex 5'00, ·• 

Anton A. Gorman, being duly sworn, according 
to law, on his oath says: I served a true copy of 
the within Order on Dr. J. F. A. Rubacky, Attor-
ney of Petitioner, at his office, New Peoples Bank 
Bldg. Pasisaic, :New Jersey, between the hours of ]0 
ten A. M. and four P. M., on Monday, the 16,th day 
of May, 1932., personally. 

ANTON A. GORMA.1.~. 
Sworn and subscribed to before me 

this 16th day of May, 19·32. 
Robert J. Higgins, 

J 
A Notary Public 

of New .Je1·sey. 
20 
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Return to Writ. 

Filed Apl'il 19, 1932. 

In obedience to the command of the Writ of Cert-
iorari to me directed in the case where Andrew 
Mudri is Petitioner-Defendant and United Engi-
neers and Oonstructors, Inc., improperly impleaded 

10 as Public Service Co. and/or United Engineers and 
Consti·uctors, Inc. is Respondent- ·Pros-ecutor, I, vV. 
E. Stubbs, Secretary of the Workmen's Compensa-
tion Bureau, Department of Labor of New Jersey, 
do hereby certify and send to the Honorable J us-
tices of the Supreme Court of Judicature of Ne,,r 
.J e1·sey, within mentioned, the petition, answer and 
detem1ination filed in said cause, together with a 
full transcript of the evidence taken at the trial. 

20 

30 

40 

as aforesaid, whereof mention is made in said Writ 
as fully as before me as Secretary of said Work-
men's .Compensation Bureau they remain. 

In witness .whereof I have hereunto set my hand 
and seal this 12th day of April, A. D., 1932,. 

W. E. STUBBS, 
Secretary, Workmen's Compensation Bureau, 

Department of Labor of New Jersey. 
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Employee's Claim Petition for Compensation. 

NEW JERSEY DEPARTME T OF LABOR 

vVORK{lVIEN'S COMPENSATION BUREAU 

ANDREW MUDRI, 

Petitioner, 
vs. 

I 

PUBLIC SERVICE Co. an d/o 1· 

UNITED ENGINEERS & CON- ) 
STRUCTORS, INC., 

Respondent. 

Received at Trenton 
Claim Petition No. 17692 , 
Date of Accident ..... ,19 ... 

Attorney for Petitioner, Joseph F. A. Rubacky, 
Esq., 192 Jefferson St., Passaic, N. J. 

To the Wo 1rknien's Compensation Bureau of New 
Jersey: 

The claimant respectfully alleges the following 
facts: 

10 

20 

1. What is your name? Andrew Mudl'i. 30 
2,. Where do you live? ·56 Cutler St., Clifton, 

New Jersey. 
3. Sex. Male. 
4. Age. 46 years. 
5. Married. Yes. 
6. By whom ·were you employed at the time of 

the accident? (Gin• 11qnw nnd business ad -
dress) Pnhlic Service Co. and/or UnHf\d 
Engineers & Constructors, Inc., Washing- 40 
ton Place, Passaic, N. J. 

J 

II 

I 
II 
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Return to Writ. 
7. What was the business of your employer? 

Laborer. 
8. Did you give written notice to your employer 

at the time you were hired, or later, that the 
Compensation Law should not apply to you? 
No. 

9. Did you receive such notice from your em-
ployer? No. 

10. Did your employer have knowledge of your 
accident? Yes. 

11. Did you notify your employer of your acci-
dent? Yes,. 

12. If so, on what date? Was rushed to St. 
Mary's Hospital, Passaic, N. J. on Au-
gust 18, 1930, at time of accident. 

13. Have you made claim to your employer for 
2 0 compensation? Yes. 

40 

14. What was your regular occupation, and what 
kind of work were you doing at the time of 
the accident? Brick Layer and concrete 
mixer, and a laborer otherwise. 

1'5. When did the accident happen? August 18, 
1930. 

rn. 

17. 

18. 

19. 

20. 

Where did the accident happen? At Plant-
Washington Place and Columbia Ave., Pas •-
saic, N. J. 

What was the nature of the accident, and how 
did it happen? Forms filled with sand to 
hold concrete fell injuring plaintiff. 

On what date were you compelled to stop 
work because of the injury? · Augus ,t 18, 
1930. 

On what date were you well enough to work 
again? Still disabled. 

If still disabled, on what date do you think 
you will be able to work? Unknown. 
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Return to Writ. 

2,1. Give nature of any injury from which you 
will recover. Only from minor contusions 
and ab1·asions. 

22. If any permanent injury has resulted, eithe1· 
amputation 01· loss of usefulness of any mem-
ber, or impail-ment of any physical organ, 
explain fully. Right sided hernia, loss of 10 heal'ing, inability to bend 01· tui·n neck; con-
stant headaches; crnnial nerve distul'bances; 
etc. 

23. ,¥ere yoUl' wages fixed by piece-wo1·k? 
24. If so, what was your average weekly ·wage? 

No. 
25. If wages were fixed by the hoUl', state rate pe1· 

hour. $1.2,5 per hour. 
:W. Give number· of houi·s in an 01·dinary working 

day. 8 hoUl's. 
27. Give number of days in an ordirnny working 

week. 5 days per week. 
28. State the amount ·of weekly ·wages. $5-0.00 

per week. 
29. How much money have you received from 

youi· employer as compensation (not medical 
aid) since your accident? $645.00. 

30. Has youi· employe1· promised to pay you an:y 
compensation? 

31. If so, how much? $20.00 per week. 
32. Was medical aid required? Yes. 
33. Did you receiYe medical, surgical or hospital 

service? Yes. 
34. Did you request your employer to furnish 

these services? Yes. 
35. Were they furnished? Yes. 
:rn. If so, between ,vhat dates? From time of ac-

cident to May 15, 1931. 

J 

20 

30 

-±0 
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Ret'llT11 to -writ. 

37. If not what sum did you expend for medical, 
slil'gical or hospital services? None. 

38. Give name and address of physician and hos-
pital. Dr. G. J. Van Schott, Jr., 245 Lex-
ington Avenue, Passaic, N. J. and St. Mary's 
Hospital, Passaic, N. J. 

10 39. What other facts are there which you belieYe 
impo1·tant? None. 

20 

30 

40 

40. A1·e you willing that the Compensation Bur-
eau endeaYor to secure compensation for you, 
by agreement, before calling for an official 
hearing? Yes. 

-1-1. If you are unwilling state reasons. 

Your Petitioner therefore prays that yolil' Hon-
orable Bureau will determine the amount of com-
pensation due to yolil' Petitioner from the said de-
fendant, under the act entitled "An Act prescl'ib-
ing the liability of an employer to make compensa-
tion for injuries received by an employee in the 
course of the employment, establishing an elective 
schedule of compensation and regulating procedure 
for the determination of liability and compensation 
thereunder," approved April 4th, 1911, and the 
Acts supplemental thereto and amendatory thereof, 
and that your petitioner may be awarded his costs 
in this proceeding, and such other or further relief 
as may be proper. 

And your petitioner will pray, etc. 
ANDRO MUDRI, 

56 Cutler St., Clifton, N . . r. 

State of New Jersey 1 
l~c.• • 

County of Passaic f''.,· . 
And1·e·w· Mudri of full age, being duly swo1·n ac-
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Ret1ini to Writ. 

cording to law, on his oath deposes and says: That 
he is the petitioner named in the foregoing petition; 
and that he has 1 read the same and is familiar with 
the contents thereof; and that the matter and 
things therein set forth are true according to the 
best of his know ledge and belief. 

ANDREW MUDRI, 10 
Petitioner. 

Subscribed and sworn to before me, this sixth day 
of June, 1931, at Passaic, N. J. 

JOS. F. A. RUBACKY, 
An Atty. at Law of N. J. 

( This affidavit may be sworn to before a Deputy 
Commissioner or a Compensation Referee, or any 
other person authorized to administer an oath.) 20 

TO THE RESPONDENT 

The fOl'egoing claim petition has been presented 
by the petitioner to the Workmen's Compensation 
Bureau for hearing and determination in accord-
ance with the provisions of the Workmen's Com-
pensation Act. 

We hereby notify you that unless an answei· shall 
within ten days after the service of this . notice, be 3 0 
filed in duplicate with the Secretary of the Bureau, 
in the State House at Trenton, the facts alleged in 
the petition will be deemed to be admitted and no 
testimony will be required from the petitione1· to 
prove such facts. 

WORKMEN'S COMPENSATION BUREAU 
W. E. ST UBBS, 

Secretary. 
40 

) 

I 



10 

20 

16 

Return to Writ. 

Respondent's Answer to Employee's Claim 
Petition. 

NEW JERSEY DEPARTMENT OF LABOR 

v¥0RKMEN)S COMPENSATION BUREAU. 

Trenton, N. J. 

ANDREW MUDRI) 
Petitioner, 

vs. 
UNITED ENGINEERS & CONSTRUC-

TORS INC.) improperly implead-
ed as Public Service Co. and/ 
or United Engineers & Con-
structors, Inc., 

Respondent. 

Claim Petition No. 17692. 
June 29th, 1931. 

Attorney for Respondent, Henry J. Sorenson, 
Esq., 80 Park Pl., Newark, N. l. 

In ans ,wer to Claim Petition filed in this cause: 

30 1. What is the petitioner's name? Andrew Mud-
ri. 

40 

2. Where does he reside? 56 Cutler St., New-
ark, N. J. 

6. Was the petitioner in your employ at the time 
of the accident? Yes. 

7. State your business. Engineers and Con-
structors. 

8. Did you receive written notice from the Peti-
tioner at the time of hiring, · or later, that 
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Return to Writ. 

the Compensation Law was not to apply to 
him? No. 

9. Did you give such notice to him? No. 
10. When did you first have kno-wledge of th i , 

accident? August 18, 1930. 
11. Did yol). receive notice of this accident from 

the Petitioner? No. ] o 
12. If so, on what date? 
13. Has any claim for compensation been made? 

Not prior to filing of petition. 
14. What was the Petitioner's regular occupation, 

and what kind of work was he doing at the 
time of the accident? Laborer; digging at 
base of a dirt bank. 

1'5. "\Vhen did the accident happen? August 18, 
1930 about 8 :45 A. M. 

16. Where did the accident happen? Public Ser-
vice Distribution Bldg., Passaic, N. J. 

17. "\vnat was the nature of the accident, and how 
did it happen? Wood piling gave way, dirt 
partially burying Petitioner. 

18. On what date was the petitioner compelled to 
stop work because of injury? August l t-' 
1930. 

19. 

20. 

21. 

22. 

On what day was the injured well enough to 
work again? April 2, 1931. 

If still disabled, on what date do you estimate 
he will be able to work? 

Give your understanding of the nature of any 
injury from which he should recover? Scalp 
abrasions. 

Give your understanding of any permanent in-
jmy which has resulted, either amputation 
or loss of usefulness of any member or im-
pairment of any physical organ. Explain 

J 

20 

:-rn 
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Return to Writ. 

fully. Respondent believes that no . perma-
nent injury will result from accident. 

23. Were the wages fixed by piece-work? No. 
24. If so, what was the average weekly wage of 

the injured? -
2!5. If wages were fixed by the hour, state rate 

10 per hour. $1.25. 

20 
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26. Give number of hours in an ordinary WOl'king 
day. 8. 

27. Give number of days in an ordina1·y wo1·king 
week. '5. 

28. State the amount of weekly wages. $50.00. 
2.9. How much money have you paid the injured 

as compensation ( not including medical aid) 

30. 

31. 
32. 
34. 

35. 
86. 

37. 
38. 

39. 

since the accident? $648.,57. 
Have you promiS'ed to pay compensation? It 

has been paid. 
If so, how much? See answer to #29. 
Was medical aid required? Yes. 
Were you requested to supply the necessai·y 

medical service required by law? No. 
Did you furnish this service? Yes. 
If so, between what dates? All that was ne-

ces,sary. 
If not, give reason for failm·e to do so 
GiYe name of physician and hospital render-

j ng service at your direction. Dr. Geo1·g-(• 
.J. VanSchott, J1·., Dr. Nicholas Palma, Rt. 
l\fa1·y's Hospital, Passaic, :N. J. 

What other facts are there which you believe 
jmportant? If you deny that compensation 
is payable in this case explain fully your 
reasons for this conclusion. Respondent l'e-
serves the right to move to strike out thr 
petition at the time of trial on the ground 
that the Workmen's Compensation Bureau 
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has no jurisdiction in that there was no dis-
pute prior to or at the time of filing th ~' 
petition. 

Respondent avers that it is too eal'ly to 
determine and result of alleged injury anrl 
is requesting that Petitioner present him-
self for final examination on August 1, 1931. 1 0 

United Engineers & Constmcto1·s, Inc. 
Respondent. 

By H.J. S., 
Attorney, 

80 Park Place, Newark, N. J. 

State of New Jersey tc:< . 
County of Essex f""· ·· 

Ernest W. Heilig of full age, being duly sworn 20 
according to law, on his oath deposes and says: 
That he is the agent of the respondent named in 
the foregoing answer to claim petition; that he 
has read the same and is familiar with the con -
tents the1·eof; and that the matters and things 
therein set forth are true according to the best of 
his knowledge and belief. 

ERNEST "\V. HEILIG, 
Respondent. 

Subscl'ibed and sworn to before me, this twenty -
ninth day of .June, 1931, at Newark, Kew Jersey. 

FREDERIC R. REED, 
A Notary Public of New' Jersey. 

( This affidavit may be sworn to before a Depnt;v 
Commissioner or a Compensation Referee, 01· any 
other penmn anthotized to administer an oath.) 

) 
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Finding of Facts, Determination and Rule for 
Judgment. 

NEW JERSEY DEPARTMENT OF LABOR , 
vV0RKMEN)S COMPENSATION BUREAU. 

ANDREW MUDRI) 

YS. 

Petitioner, 
Finding of 
Facts, Deter-UNITED ENGINEERS & C0NSTRUC- mination and 

TORS INC.) improperly implead- ( Rule for 
ed as Public Service Co. and/ )Judgment. 
or United Enginee1·s & Con- Claim Petition 
structors, Inc., #17692. 

Respondent. 

A petition having been filed in the above stated 
cause praying for compensation to which the peti-
tioner may be entitled by virtue of the terms and 
provisions of an Act of the Legislature of the State 
of New Jersey entitled, "An Act prescribing the 
liability of an employer to make compensation for 
injuries receiYed by an employee in the course of 
employment establishing an elective schedule of 
compensation and regulating procedure for the 
determination of liability and compensation there-
under" approved April 4th, 1911, together with the 
acts amendatory thereof and supplemental thereto; 
and a time and place for the hearing of said peti-
tion having been fixed; and it appearing to the 
referee that said petition and order fixing the time 
and place of hearing having been duly served upon 
the respondent; and the respondent having filed an 
amrwe1· to the said petition; and the petitioner and 
respondent haYing appeared before me, a referee 
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of the Workmen's , Compensation Bureau on Feb-
mary 2nd, 1932, and February 16,th, 1932, at the 
Workmen's Compensation Bureau, Paterson, Ne·w 
Jersey, and the petitioner being represented by Jo-
seph F. Rubacky and the respondent by Elme1· "\V. 
Romine appearing for Henry H. Fryling. 

And it appearing that while petitione1· "'lvas at 10 
woi-k in the employ of the United Enginee1·s & Con-
structors, Inc., in a ti-ench or hole at Columbia and 
Washington Place, Passaic, New Jers ,ey, making 
nevY forms for concrete there was a cave-in where-
by two of the timbers struck him on the head or 
back of the neck rendering him unconscious, he be-
ing removed to St. Mary's Hospital, Passaic, N. J. 
where he remained for a week and a half. 

Petitioner claims a noise on the right side of 
his head, it later being obs·erved that he had a rup-
ture or hernia. He now complains of impairment 
of hearing and pain in the back of his neck and 
was treated by Dr. Van Schott of Paterson, N. ~T. 

It is admitted that petitioner earned as wages 
$50.00 per week and that he was paid temporary 
disability for 32.-3/7 weeks at $20.00 per week total-
ing $658.57, respondent, however, denying there · ex-
ists any permanent disability as a result of the 
accident. 

Dr. Rye, who examined petitioner on August 
14th, 1931, found that he had some rigidity of his 
neck and on a later examination found rigidity 
of the shoulder with inability to extend the neck. 
He stated he felt there was an injury to the nerYP 
hack of the neck with inYolvernent of the occipital 
nerve and the two branches of the cervical nerYe. 
He djd not notice any change in the musculature of 

20 

30 

the :1rrn hut noted that the petitjoner did not hear 40 
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so well, hffweYer, he did not test the hearing. ·while 
the doctor ,vas not able to tell how the nel'Ves were 
affected he concluded the disability of petitioner 
was equivalent to 50% loss of use of the neck with 
bebveen 35% to 40% total pe1·manent disability. 

Dr. Ernest Reeves, a physician produced on be-
half of the petitioner, ti·eated him on several occas-
ions after the accident for impairment of hearing. 
He found bone conduction longer in the right ear 
than in the left and that petitione1· could hear noth-
ing ,vith his right ear and with the left ear he 
could hear slightly. He found calcium deposits in 
the eai·drums, with the membranes retracted to 
normal, reflexes were lost, ·the short processes of 
the malleolus protruding. It was his opinion that 
the petitioner had suffered a basal fracture and 
that the impairment of the hearing was the prob-
able· effects of the injury. It was his conclusion 
that petitioner suffered a loss of hearing equivalent 
to 80% of total. The doctor admitted that if there 
was in fact no basal fracture existent, then his 
opinion would be changed as to the injury being 
the ca use of the loss of hearing. 

F'urther on behalf of the petitioner Dr . .Saff1·011 
p1·acticing physician for the last three years, stated 

30 that he made three separate examinations of the 
petitioner, namely, on August 11th, 1931, NoYem-
ber 18th, 1931, and ~January 28th, 1932. He fournl 
a well deYeloped male who kept his neck turned out 
to the right. On .examination he found rigidity 
a.nd spasm of the right sternoid muscle, that peti-
tione1· could not bend the neck backwa1·d or fo1·-
wai·d, there being pain and tenderness in the 1·e-
gion of the neck. He testified that the teeth we1·e 

40 in good condition, tonsils not injured, nmie neg-,1-
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tive, l'eflexes slightly exaggerated and that then· 
was a marked diminution of hearing on the right 
side. He ·was of the opinion that there was an 
injury to the nel'ves of the second and third cel'-
vical. In his opinion there ·was a disability of 70% 
of total of the neck with 30i% disability existent as 
to the entire body and that such was pemrnnent. 10 

In conclusion the petitioner produced DI'. Leo 
Koppel, a physician of 21 yea1·s experience. He 
testified that he examined the petitione1· on ..LT o-
vember 13th, 1931, and found that he had bad teeth 
with oral sepsis and restriction of motion of the 
neck to the right and laterally. On examining 
the shoulder the doctor stated it did not show any 
signs of injury. He found all neurological evi-
dence was negative. Refening to the l'ight inguin-
al hernia the doctor expressed the opinion that such 
was not caused by the accident. He made no ex-
amination as to petitione1·'s hearing. The doctor 
further testified that thel'e was no evidence of frac-
ture and no nerve involvement and that he found 
a cervical spasm of the soft structure of the right 
side of the neck. His estimate of disability was 
from 5 to 7½ % of total. 

The l'espondent produced eight witnesses, seven 
of ·whom were physicians. 

Dr. Pascal, examining physician for the rr>'3poml-
ent company at their clinic at Newark, testified 
that he examined the petitioner on March 30th, 
1931, and again on January 21st, 1932. He stated 
that thel'e was no loss of lateral motion of thP 
back; that petitioner could bend fonvai·d so the 
tips of hiR middle fingel's --we1·e within ten inches 
from the floor with no discomfort. That there "''rere 
many fori of infectfon in his teeth, that while the 
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petitioner at times held his head slightly to the 
right but when his attention was diverted, he did 
not do this. I?Ul'ther that he could find no reason 
for any alleged disability. 

Dr. Terhune, a physician specializing in roent-
genology, identified certain X-1·ays taken of the 
neck and skull of petitioner. He found no basal 
fractUl'e and no pathology. 

Dr. A. G. Jahn, also a physician and roentgeno-
logist, refening to certain X-n1ys offe1·ed in evi-
dence by petitioner testified the1·e was no fracture 
shown and no pathology of any kind. He furthei-
examined X-rays taken by the respondent and tes-
tified that the1·e was no evidence whatever of any 
fracture. 

Dr. Van Schott, treating physician, called by re-
spondent, stated that petitioner complained to him 
of pain in the back of the neck; that he treated the 
petitioner from sometime in August, 1930, until 
February, 1931, with lights and that when the peti-
tioner was discharged, while he still complained 
of some pain in his neck, he could find no reason 
·whatever for such cause or disability. 

Further, on behalf of the respondent, Dr. Dias, 
a specialist in rye, ear, nose and th1·oat cases was 

30 called and stated that he made two examinations 
of the petitioner, one on July 1st, 1931, and again 
on January 21st, 1932. Dr. Dias testified the pu-
pils of the eye we1·e of normal size, equal and 1·e-
acted normally to all stimuli. The eyelids lacl'i-
rnal apparatus and external occular movements of 
each eye we1·e normal. That the tension of each 
eye was normal as well the fundus, Yision being 
nOl'mal. Tmnsillumination revealed the left fronta1 

40 sjnus dai-k and the 1·ight frontal and hoth impe1·101· 

) 



I 

25 

Return to Writ. 

maxillary sinuses light. He found the intranasal 
septum to be thickened and deflected to both sides 
Both middle tm-binates were enlarged. Tonsil"' 
\Yere atrophied with large stumps that were chron 
ically congested. Petitioner suffered from a chronic 
nasal nasophai·yngitis. The teeth ,,~ere found to 
oe ditty and nearly all gums septic. Both ear- ] O 
drums we1·e found to be retracted to a yery extr·eme 
deg1·ee, no scars or perforations appeal'ing on 
either. He found a large amount of calcium de-
posited on the eardrums. His tests with a tuning 
fork revealed a chronic aural catarrh of 1'ong stand-
ing. The cold color•ic test and the test -with the 
barny revolving chair revealed that each organ 
and its tracts in the brain were normal. Dr. Dim:; 
stated that his examination revealed no evidence 
of an injm-y by accident; that the impairment of 
hearing was due to the catarrhal condition . He 
found that the petitioner had no difficulty in turn-
ing his head. The noises that . the petitioner ex-
perienced in his head being due to the catarrhal 
condition. 

Dr. Stevenson, another physician and neurolo-
gist produced ,on behalf of the respondent, testi-
fied that his examination of the petitioner reYealed 
no nerve involYement. He did find a slight spasm 
of the muscle of the neck and while the petitioner 
complained of inability to turn his neck, he fonnrl 
no 1·eason for such a complaint. 

The testimony of Dr. Ticola, an Orthopedic sur-
geon given on behalf of the respondent was that 
his examination failed to reveal any deviation of 
the spine except in the uppei- cenical region which 
·was not occasioned in his opinion by any disabil-
ity hut was quite usual in many of petitioner's 
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type. He found the movements of the spine to the 
right and to the left unrestricted although the peti-
tioner was inclined to hold his head to the right, 
when his mind was distracted the1·e was no devia-
tion. At times the petitioner complained of ten-
derness behind the right ear at the tip of the mas-

1 o toid and over the fifth cervical vertebrae and on 
re-examination referred to the pain in the region 
of the seventh cervical vertebrae. He found that 
the1·e ·was no difficulty experienced in the petitione1· 
bending his back. That hyper extension of the spine 
was unrestricted with no restriction of motion in 
the joints. It was the opinion of Dr. Nicola that 
the petitionei· exhibited no permanent. disability. 

20 

Dr. Dowd, a specialist in nervous and mental 
diseases, testifying on behalf of the respondent, 
stated that the petitioner exhibited no neurologi-
cal symptoms; that he had free movement in bend-
ing and although the petitioner was inclined to 
hold his head to one side he found no involvement 
of any muscles or the nerves which would cause 
such a condition. In the opinion of Dr. Dowd 
there was no evidence of trauma existent and upon 
ref erring to the X-rays in evidence he found no 
pathology and no evidence of any fracture. It was 

3 0 the doctor's opinion that the petitioner was not 
suffering from any permanent disability as- the 
1·esult of the accident. 

The issue is a sharp one respecting the nature 
and extent of the permanent disability. There 
were many witnesses produced, particularly ex-
pe1·ts and there is some conflict in the testimony of 
the expel'ts as produced. 

l~rom the testimony it appears that petitioner 
40 had on August 18th, 1930, sustained an accident 
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consisting of a cave-in whe1·e a stick of lumber 
fell and struck him on the head rendering him un -
conscious. 

One of the disputed factors in the case is the 
question of whether petitioner suffered a basal 
fractm·e of the skull. The burden of proof rests 
on the petitioner to establish that there was such 1 o 
a fracture. The duty does not rely on the respond-
ent to 1·ebut that. I do not find that the petitioner 
suffered a basal fractur-e. The mere fact that the 
petitioner was found unconscious does not rnh;e 
an inference that he suffered a basal fracture. 
However, I do find that petitioner is suffering rig-
idity of the neck, spine and head. 

The respondent contends that the testimony ad-
duced proYes that this condition was non-traumatic 
and suggests various types of infection and postur-
al defects which interfere with the muscles. I can 
not escape the fact that in the particular accident 
petitioner was struck over the head and rendered 
unconscious and treated for five months by a doctor 
of respondent company for his condition of the 
neck. 

I do not hesitate to say that unusual credence 
is given to the testimony of Dr. Van Schott. Pe-
tHioner seems to hold his head toward the right 
side and I cannot say that he is merely holding hi c; 

head that way for effect. It is difficult to brand 
the petitioner as a maligner because one or two 
doctors say so. There is ample evidence which 
would afford the inference that the accident was 
the producing cause that his condition is due to 
the accident. The question to be decided is how 
much is due to the trauma occurring in August, 
19-30? Another difficult problem under the act is 
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to dete1·mine the extent of the disability. Where 
the injmies sustained are not included in the act 
they must be estimated in tenns of a partial total 
disability. ·while the petitionel' suffe1·etl no losH 
of the use of his limbs he does however have a 
stiff neck. The only logical way is to detem1ine 
how much disabling this is to him, how· less rn~eful 
as compai·ed ·with his condition before. 

In considering the medical testimony I find that 
he is incapacitated with a partial numbness on 
the l'ight side of the head tog ,ether with an appar-
ent loss of hearing although the experts for th r 
1·espondent claim that the loss of hearing was due 
to a chronic catarrhal condition. 

I therefore find that the petitioner has suffered 
a disability equivalent to 1-5·% of total. 

I find that the hernia is not compensable under 
the act. 

I find that the temporary already paid by the 
respondent is ample compensation. The award of 
15 % of total disability will therefore be for 7fl 
weeks at $2·0.00 a week. I will allow for the medi-
cal costs and ,expenses $150.00 which is to be paid 
by the respondent. 

I will allow the attomey for the petitione ·r a 
counsel fee of $300, one half of which is to be paid 
by the petitioner and one half by the respondent, 
the respondent to pay the stenographic fees. 

Dated: March 8th, 1932. 
JOHN J. STAHL, 

Deputy Commissioner. 
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Certificate of Secretary of Workmen's Compen-
sation Bureau. 

I, William E. Stubbs, Secretary of the Work-
men's Compensation Bureau, Department of Labo1· 
of New Jersey, do he1·eby certify that the fo1·egoing 
is a true copy of the petition and answe1· as filed 1 0 
in the case of Andrew Mudri vs. United Engineers 
& Constructors, Inc., improperly impleaded as Pub-
lic Service Co., and/or United Engineers & Con-
structors, Inc., together with a true copy of the de-
termination as filed as the same remains on file in 
my office and attached hereto is a full transcript of 
the evidence taken at the trial of said case certified 
to by me. 

In "\Vitness Whereof, I have hereunto set my 
hand and seal this 12th day of April A. D., 1932. 

W. E. STUBBS, 
Secretary of Workmen's -Compensation Bureau, 

Department of Labor of New J e1·sey. 

J 
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Testimony. 
:NE,W JERSEY DEI'ARTME ,NT OF LABOR, 

WORKMEN)S COMPENSATION BUREAU. 

Paterson, Passaic County District. 
,, 

ANDREW MUDRI) 
Petitioner, 

vs. 

UNITED ENGINEERS & CONSTRUC-l 
TORS) INC.) 

Respondent. 

February 2, 193,2. 

20 Before: Honorable JOHN J. STAHL, 
Deputy Compensation Commissioner. 

APPEARANCES : 
JOSEPH F. A. RUBACKY) ESQ., for the Pe-

titioner, 
ELMER W. RmvnNE) EsQ., for ~he Respond-

ent. 

30 Mr. Romine: We might state for the purpose of 
this case, that we have paid the petitioner tempor-
ary disability from August 18, 1930- to April 1, 
1931, repres 1enting thirty-two and three sevenths 
weeks. 

The Court: Thirty-two and two sevenths weeks? 
Mr. Romine: Thirty-two and three sevenths 

weeks at Twenty Dollars- a ·week or a total of 
$648.57. 

40 Mr. Rubacky: $6-18.00? 
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Mr. Romine: $648.57. We deny that there is 
any permanent disability. 

The Court: That is the only issue? 
Mr. Rubacky: Oh, no, if your Honor please. 
The Court: The issue is, permanent disability? 
Mr. Ruback,y: No, the issue is that he is still 

entitled to temporary disability. Our contention 
is that he is entitled to temporary disability up to 
the present time plus any permanent disability fo1· 
the man's injury. 

Mr. Romine: We deny that there is any further 
temporary dis 1ability or that there is any penna-
nent disability in .this case, whatsoever. 

Mr. Rubacky: For the purpose of the RecOl'd, of 
0omse, the accident is admitted so that we will 
not have to take time up in connection with that 
phase of the matter. 

ANDREW MUDRI, the Petitioner, a witness 011 
his own behalf, being first duly swo1·n, testifier] a8 
foHows: 

Direct-examination by Mr. Rubacky : 
Q·. Mr. Mudri, where do you live? A. Clifton. 
Q. What street and number?· A. 56 Buth•1· 

Street, the number is 56. 
Q. Now, on August 18, 1930, you were emp1oyP<1 

by the United Engineers and Constructors, Im·., 
,vere you not? A. Yes. 

Q. What kind of ·work did you do for them? A. 
That is right. I work on the sand, you know, 
making the cleaning down-the carpenter wanted 
to put in a form, and he called me down the holP. 
I go to clean up-that sand, I should say-when I 
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put in the form, the concrete form, that comes i11, 
if some sand on the hole, you know, and when it 
is filled it goes up to the sidewalk. I no see noth-
ing. I was down the hole and a couple of men 
got hurt, four carpenters got hm-t and me too got 
hmt. 

1 o Q. WeH, were you any special type of laborer 01· 

20 

just a common laborer? A. A concrete labo1·e1·. 
Q. A concrete laborer? A. Yes. 
Q. How much did you make a week? A. li"'ifty 

Dolla1·s, Ten Dollars a day, eight homs. 
Q. Eight hours work a day? A. Yes. 
(l Where waS' this place of work? Where were 

you working at the time of the accident? A. Well, 
I worked down the hole-I work down there. 

Q. What was tJhe location of that srpot? A. I 
no see nothing. 

Q. Wait a minute. What was the location of 
that spot? A. Columbia Avenue and Washington 
Place. 

Q. At the time that you were hurt, then, you 
we1•e helping to get the concrete forms made, is 
that right? A. Yes. They make the form for con-
crete, yes. 

Q. And at the time that you were hurt, it was 
30 due to a cave-in, is that right? A. AH the lumber 

caved in. 
Q. And sand and dirt? A. That is how I got 

hurt two timesL_two four by fours hit my head. 
Q. Two four by fours? A. Yes, after the third 

time I know nothing. It killed me. 
Q. After the third time-it killed you? What do 

you mean killed you? A. I remember nothing. 
Q. You don't remember anything? A. No. 

40 Q. When that happened, or rather after that 
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happened, where did you find yourself? A. I find 
myself in St. Mary's Hospital, Passaic. 

Q. In St. Mary's- Hospital, Passaic? A. Yes. 
Q. And how long did you stay in St. Mary's 

Hospital at Pas ·s:aic? A. I stay a week and a half, 
maybe. 

Q. A week and a half? A. I called the doctor ] O 
and he took me home. I no can't do anything. I 
was awoke al1l night. I came home, maybe I no 
s'1eep three months. I no sleep about twenty min-
utes. 

Q. Why couldn't you sleep? A. I can't sleep. 
My neck like-I got the sore neck, you know, my 
head is all bandaged up, I got it right here. ( In-
dicating.) I got a big noise, all the time, you 
know, that side. (Indicating). 

Q. Where was the big noise? A. The right side 
of the head. 

Q. The right s,ide of the head? A. Yes. 
Q. You ,say that your head was all bandaged 

up. Why was it all bandaged? A. I got all ban-
daged-I would get when I wake up. I looked 
around and I see---I see all big bandages when I 
wake up. Also, I got the iodine on the back. 

Q. Iodine on the back? A. Yes. 
Q. Did you have any cuts on the .head? A. I 

got two holes on my head. 
Ct. Two holes in your head? A. Yes. 
Q. Did you have any other trouble any other 

place? A. I got ruptured too, that way. 
Q. You got ruptured too, that way? A. Yes. 
Q. What is this trouble that you complain abou: 

in the side of your neck? A. That is where th{-
lumber you know, it hit me. 

(l , Ye~, but ,,~hat ·was the complaint after the 
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lumber hit you? A. I don 't remember nothing. 
I got-it killed me. 

Q. Not then, after you got to the hospital. What 
was the compl1aint that you say you had in the side 
of the head? A. Well, Doctor-the doctor took 
me home and then I go every day-they go every 

1 O day. He gave me that light, you know, a big lamp. 

20 
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Q. You went to Dr. Van Shot every day and he 
gave you a big lamp? A. Yes. 

Q. Any other kind of treatments? t A. And he 
put the wash on tJhe neck. 

Q. Did he g,ive you any other treatments? A. 
No. 

Q. Did he prescribe any medicine for you? A. 
No. 

Q. Any prescriptions for medicine? A. No. 
Q. Did he give you anything so that you could 

sleep? A. No. 
Q. Did this big noise continue all the while? 

A. That side-the left side, all right. There was 
blood coming, you know. 

Q. The left side there was bliood coming out'? 
A. That left side, yes. 

Q. From w he1·e? A. From the hole. 
Q. From the hole? A. Yes. The l'ight side, no 

blood no come out. 
Q. Didn 't the blood come out of the second hole, 

or only out of one hole? A. Out of two holes. 
Q. And no blood on the right side? A. Ko. 
Q. All 1·ight. How· long afte1· the accident did 

yon continue to have the big noise? A. A steady 
noise, a s·teady noise now. 

Q. You g,ot a steady noise now, too? A. Yes, 
like an engine. 

Q. And did you have any other injuries at a 11 on 
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your body? A. Right he1·e (ind.icating) whe1·e I 
was ruptured. 

Q. Just there. Any place else, on the chest, by 
the back of the neck? A. That is the cross bone _, 
the cross bone right over here. (Indicating). 

Q. \Vhere? A. Right across here. (Indicating). 

Mr. Rubacky: Will the Commis 1sioner in-
dicate so that the stenographer may have it 
on the record? Show the commissioner 
where, Mr. Mudri. 

The \Vitness: Right here. (Indicating) I 
can't move. 

The Court: Just what particular disabil-
ity is he talking about? 

M1·. Rubacky: He is talking about some 
disability at the crossing bone. 

The \Vitness: On that side too. ( Indicat-
ing). 

The Court: Inasmuch as· you are a doctor, 
you undoubtedly can do it much better than 
I can. I don't belieYe Mr. Romine will have 
any objections to that. 

Mr. Rubacky: The firs,t, second and thfrcl 
cerYical vertebrae. 

The Comt: That is the area in that re-
gion? 

Mr. Rubacky: Yes. 
'l"'he Court: \Vhat does he complain of'? 
Mr. Rubacky: Pain there now. 

JJy Ml'. Rilbacky: 

Q. With r,eference to the cross bone that yon 
pointed to, which you haYe located for us, do you 
have pain constantly, continuom;1y, all the time? 
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M1·. Romine: I object. 
By M1'. Rubacky: 

Q. Well, how long did the pain las ,t at the cross-
ing bone? A. It feels steadily s,ore. 

Q. It feels · steadily sore? A. Yes. 
Q. Are you able to do any work now, Mr. Mudri? 

A. No, sir, I no work no place yet. 
Q. -Beg pardon? A .. I no work no place yet. 
Q. Mr. Mudlri, did you attempt to do any work 

at aH since August 18, 1930? A. No. 
Q. How is your hearing today, Mr. Mudri? A. 

:No good. 
Q. No good? A. No. 
Q. Do you mean by that that on both ears the 

hearing is no good or on one ear only? A. The 
2 0 right ear, I no can hear right, and I get a big noise. 

That is, the side feels sore all the time. 
Q. All right. What about the other ear? Can 

you hear good on the other ear? A. Yes, that one 
all right, the left. 

Q. This Dr. Van Shot that you spoke of, is he 
your private family doctor? A. Dr. Van Shot? 

Q. Yes. A. I go to him every day after he sent. 
me down. 

30 Q. No, answer the question, please. Was he 
your private doctor when he was treating you? A. 
Yes. 

Q. He was your prfrate doctor? A. Yes. 
Q. Well, did you call Dr. Van Shot or did the 

r,ompany caH Dr. Van Shot? A. I don't know 
who called him. 

Q. You don't knmY who called him? A. No. 
The Court: Bnt, yon didn't call him, <lid 

40 ~rou? 
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The ·witness: No. 

By Mr. Rubacky: 
Q. When was the last time that you received 

treatments , from Dr. Van Shot? A. I think that 
is last January. Last January I saw him the last 
time. 

The Court : Last m011 th? 
The ·witness: .i:To, no, last year. 1930, I 

see him. 

By Mr. Rubacky: 
(l Wait a minute. You mean 19311, don't you'? 

A. Yes. 

10 

Q. And since that time, have they called on you 
to give you any further treatments? A. They sent 
me down to the Broadway Public Service. 20 

Q. I don't mean about that. That is· fo1· the 
examination. A. They give me nothing. 

Q. I mean did they giYe you any other treat-
ments? A. No. 

Q. Did you go to any other doctors for treat-
ments? A. Yes. 

Q. Who were the different doctors that you went 
to, if any? A. Yes. 

Q. I say, who we1·e the different doctors that y,ou 3 O 
went to after Dr. Shot stopped treating you? 

Mr. Romine: You mean for treatment? 
Mr. Rubacky: Yes. 
The Witness: The Public Sen rice, and ihey 
give me a light too. 

By Mr. Rubacky: 

Q. I mean, did you ever haYe doctors after Dr. 
Yan Shot finished ,Yith you? I mean did some- 4 O 

) 
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body have to take care of you? A. No, they sent 
me to the Public Se1·vice. 

Q. Do you understand me, Mr. Mudl'i? Did you 
ever have any othe1· doctors for yourself after the 
Public Senrice doctors stopped treating you? I 
-will withdraw that, I mean after the UnitedJ En-
o-ineers and Uonst1·uctors Inc stopped treatinO' 1 Q 1b ' ., b 
,you? A. Yes. 

(l All right. Who were those doctors, if any? 
A. I got an examination after-

Q. All right. What doctors did you go to afte1· 
Dr. Van Shot finished with yiou? A. That is what 
I told you. I go to the Public SeI'Yice. 

Q. I am not talking about that. I am talking 
about your own doctors. Did you have to go to 
your family docto1·? A. Yes. 

20 Q. \Vho was he? A. Dr. \Vr·y. 

The Court: Dr. Wry. 
Mr. Rubacky: Yes. 
The Witness: Yes. 

By Mr. Rubacky: 

Q. And did you ever have any other; doetor he-
side Dr. Wry? A. Dr. Saffron. 

Q. And did you eyer have any other doctors he-
30 side Dr. Wry, and Dr. Saffron? A. The ~Jersey 

Pity doctor. 

40 

Q. Dr. Rippel, you mean? A. Y flS. 

Q. And did you ever have any other docto1·s, be-
side Dr. \Vry, Dr. Saffron, and Dr. Koppel? A. 
D1·. Reeves, I think. 

Q. And did ;vou eyer have any other doctors he-
Hide Doctors Koppel, Saffr·on, Wry, and Dr. 
Reeye~? A. I think I had Dr. McGuire. 
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Mr. Rubacky: Your Hono1·, I believe he 
means Dr. Dwyer. 

The Comt: At the hospital? 
The Witness: Yes. 

lTi1 

By Mr. Rubacky: I 
Q. And did you have any other docton; beside 10 

Docto1·s Koppel, Saffron, Reeves, Wry, and DI'. 
Dwyer? A. The doctor in Montclair. 

Q. What ·was the doctor's name in l\Iontclail-'? 
A. I don't know. 

Q. You don't know his name? A. No. 
Q. And do you remember now when you saw 

D1·. Wry the first time? A. \Yell, that is for ex-
amination that I saw him and he said-

Q. Wait a minute. \Vhen was the firs ,t time, 
Mr. Mudri? A. I no mal'k it down. 

Q. You didn't mark it down? A. X o. 
Q. Do you remembe1· when was the last time 

that you went to Dr. Saffron? A. I got a card 
home. I can't tell. I forget to take it. 

Q. All right. 

Mr. Rubacky: We will introduce that, if 
your Honor please. vVe will have the doc-
tor here. 

By Mr. Rubacky: 

Q. Then, all these doctors had to treat you for 
your trouble, is that l'ight? 

Mr. Romine: I object to that as leading. 
The Court: What did they do? 

By Mr. Rubacky: 

Q. What did the doctors do for you that you 
went to in the way of treatments? 

20 
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Mr. Romine: I object to that. 
The Witness: They give me something fo1· 

the neck, and then they go-
Mr. Rubacky: It is hard to make him un-

understand, your Honor. 

By Mr. Rubacky: 

Q. Mr. Mudri, will you please tell the Comt 
·what the different doctors did for you? 

The Court: ·what did Dr. Wry do? 
The Witness: Dr. Wry? 
The Court: Yes. 
The Witness: Everything. He looked at 

me and had an examination and that is all. 

By Mr. Rubacky: 
Q. What did Dr. Saffron do for you? A. Just 

the s·ame, examination. 
Q. Didn't he give you any treatments at all? A. 

No, he went out to take me an operation and that 
is all. He wanted an operation. 

Q. He wanted to operate on you? A. Yes. 
Q. What did Dr, Reeves do for you? A. Dr. 

Reeves, he gave me cleaning-he gave me s,ome-
thing down the nose, you know, clean everythTng 

00 out. 
Q. He cleaned everything out? A. Yes. 
Q. And ,Yhat did Dr. Dwyer do for you? A. HP 

did something down at the hospital, at St. Mary's 
Hospital. 

Q. WeH, do you remember the different thingR 
that the doctor did? How did he treat yon? Do 
yon remember that? A. No. 

Q. Mr. Mndri, how did the doctors trent yon? 
4 o A. Examination on me. 
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Q. Well, besides the exami~ation. 
A. They also give me a light. 
Q. No, I am not talking about the Public Ser-

vice Doctors. I ask that that be stl'icken out. 
The Court : All 1·igh t. 

not 1·esponsive. 

By Mr. llubacky: 

Stl'ike it out as 

Q. Do you remember what the different docton, 
did for you in the way of treatments? Did they 
put medicine on the ear or what, or did they do 
anything to you, that is, did they apply anything? 
A. Yes. 

Q. What? A. No, jus ,t examination, and then 

] 0 

they giYe me the cleaning every time, you know. 
They try to fix the head up, and you know, eve1·y- 20 
thing. 

Q. Dr. Reeves- gave you all of that? A. The 
other doctor. I forgot the name. He gave me pins 
a couple of times, you know, he sticks me. 

Q .. You mean Dr. Reeves? A. Yes. 
Q. He gave you treatments with pins? A. Yes, 

about three times. 
Q. And did you receive any other types of treat-

ments-, Mr. Mudri? A. No. 
Q. When was the last time that you s,aw any 

one or aH of these doctors? A. Dr. Reeves? 
Q. vVho, Dr. Reeves, you saw last? A. Yes. 
Q. When was the last time you sa"'\v him? A. 

I think about two weeks. 
Q. About two weeks ago? A. Yes. 
Q. Did the doctors ever tell you that you shoulc 

not come back any more, that you wer·e all cured·: 
Mr. Romine: I object to that. 

leading. 
That js 

J 
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Ry M-r. Rubacky: 

Q. Did they ever discharge you as cured"! Do 
you understand me? Did the doctors ever dis-
charge you as cm·ed? A. Sure they discharge me, 
and they say-

Mr. Romine: I object to that question. 
10 Mr. Rubacky: Not charged, but discharg-

ed, I didn't say charged. 
The Court : He sa:vs yes. 

Ry Mr. Rubacky: 

Q. Mr. Mudl'i, did the doctors ever tell you that 
you did not have to come back any more and that 
you a1·e all cured? A. They say to me nothing. 

The Com·t : They said to him nothing. 
20 By Mr. Rubacky: 

Q. N O\Y, Mr. Mudri, do you remember the last 
time that you got a pay check from the United En-
gineers and Constructors, Inc.? A. I think April 
I got. 

Q. April? A. Yes. 
Q. You don't remember what date? A. No. 
Q. And did you get any money since that time? 

30 A. No, that is all last. 

40 

Q. Are you able to go back to work at all? A. 
That is, I asked Lawrence-

Mr. Romine: "\Vait a minute. 
The -witness: Lawrence. 
The Court: He has alread~· testified to 

that. 
Mr. Ruhacky: He has? 
The Court : Yes. 
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lVIr. Rubacky: Well, then, I will withdraw 
the question. 

The \Vitness: Mr. Lawrence come-and 
Mr. Lawrence he come to me and he told 
me-

Mr. Rubacky: ·wait a minute, Mr. Mudl'i, 
that is all. 10 

Cross-examination by Mr. Romine: 

Q. Where did you say that you li Yed? A. 5G 
Butler Street, Clifton. 

Q. And how long do you say that you worked 
for the Public Senice? A. I work down the1·e, 
yes. 

Mr. Rubacky: If your Honor please, I 
just want to 1·emind Counsel that this is not 
against the Public Service. It is against 
The United Engineers and Constmctors, 
Inc., I am me1·ely saying that so that ,,~c 
will try to keep the Record straight. 

The Witness: I work down at Ridgewood. 
The Court: You brought it against both, 

at any rate, did you not? 
Mr. Rubacky: Well, we amended that, if 

your Hono1· please, so that it would read 
only against the United Engineers and 
Constructors, Inc. 

The Comt: When was that done? 
Mr. Rubacky: When we started here. 
Mr. Romine: I will reframe the question. 

Ry llfr. Romine: 

Q. How long did you work for the United Engi-
nee1·s and Constructors, Inc.? A. I workecl all 

20 
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year, I think, 19'2.9, at the Ridgewood place where 
they were building an office. Afte1~ finishing that, 
they sent me down to Hackensack on a garage. 

Q. Before this accident, did you have any 
trouble down here? (Indicating) A. No, no, no. 

Q. Didn't you go t•o see a doctor befo1·e that 
lo time? A. Sure. 

Q. And didn't the doctor push them back for 
you down he1·e? (Indicating) A. That is, I feel 
I go inside the shop and I told him there that 
I was-

20 

30 

40 

Q. No, not what you toJid him. I say you had 
trouble down here (indicating) before, didn't you? 
A. I never got before trouble. 

Q. Didn't the doctor push them back for you'? 
A. No. 

Mr. Rubacky: He denies that. 

By Mr. Romine: 
Q. Did the doctor push them back for you? A. 

No. 
Mr. Rubacky: When, please? 
Mr. Romine: Before the accident, I am 

talking about. 

By Jl,f r. Romine : 
Q. Before the accident, didn't the doctor ever 

push them back for you? A. No. 
Q. You haYe been a laborer all your life? A. 

Yes, a concrete laborer. 
Q. Do you do heavy lifting? A. I can't hear 

right. 
Q. I say, you haYe always done heavy lifting? 

A. Not this time. 
Q. But befo1·e the accident you always did heavy 
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lifting, didn't you? A. I no lift heavy-that i8 
why I take a hod-carrier's job, carrying brick and 
morta1·. 

Q. Yes, that is the kind of .. work that you al-
ways- did, isn't it? A. Yes. 

Q. Now, you say that your hearing is no good? 
A. No good. 

Q. But you can hear me all right, can't you? 
A. Yes, that side I hear. 

Q. You can hear me all right, can you not ? 
You hear what I say, don't you? A. Yes. 

Q. All right. Now, these doctors that examined 
you, were Dr. Wry and Dr. Koppel and Dr. Saf-
fron. They just examined you, didn't they? A. 
Yes. 

Q. They gave you no treatments? A. No, no 
give nothing. 

Q. They didn't give you any medicine? A. No. 
Q. They just examined you, is that right'! A. 

Yes. 
Q. And the last time that you saw a doctor was 

about two weeks ago, is that right? A. Yes, that 
is right. He cleaned my head and my ears. 

Q. You mean that he cleaned your ears out? 
A. Yes. 

Q. Did he ever do that before? A. Sure, I got 
examined. I was down there for an examination, 
down in Newark. I call in on that doctor. 

Q. Well, how long before did he clean your ear 
out? A. Oh, about two weeks. He cleaned my 
ea1· out two weeks. 

Q. Every two weeks? A. S me. 
Q. Eve1·y two ·weeks? A. Sometimes he give me 

the light. 

J 
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Q. He gave you what? A. Down the nose, you 
know, electl'ic I mean. 

Q. How often did you go to Dr. Reeves? How 
often did you go to s.ee Dr. Reeves? A. Well, I 
go tonight, too. 

Q. Did you go last night? A. No last night, I 
no go last night, you know that I was-it was two 
weeks ago I feel very had, sore, in my head. It 
give me a headache. 

Q. :X eyer mind how you felt. I am trying to 
fix the time. Before that two ·weeks, when did 
you go to see DI'. Reeves before? A. What? 

Q. Before the last two weeks, when did you see 
him before that? A. It was about two weeks then 
in X ewark, he was cleaning my head. 

Q. I am saying Dr. Reevees. When before the 
last two weeks did you see him? A. That is ,vhere 
I ·was last week, I think, on Friday. 

Q. Is that the only time you ever saw him? A. 
I go two times, a week before. 

Q. A week before? A. Yes. 
Q. Before the last two weeks? A. Yes. 
Q. By the way, how old are you? A. Forty-six 

I ·was-this time forty-seven I will be. 

(Witness excused) 

DR. DEAN A. ,vRY, a witness on behaH of the 
Petitioner, being first duly sworn, testified as fol-
lows: 

Direct-examination by Mr. Rubacky: 
Q. Dr. ·wry, did you have occasion at any thne 

4 O to examine Mr. Andrew Mudri? A. Yes. 
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Q. How many times? A. I examined him 
twice. 

Q. Twice? A. Yes. 
Q. And did you have occasion to forward to 

me a medical report on or about August 15, 1931? 
A. Yes, I did. 

Q. And do you recall the nature of the medical 1 o 
report? A. At that time the man had a great deal 
of dgidlity of the muscles of his neck. 

The Court: First of all, Doctor, can you 
specify the time when this examination wais 
made? 

The Witness: The fourteenth of August. 
Mr. Rubacky: If yom· Honor please, I 

,vill have to withdraw all the p1·evious ques-
tions and qualify him. 20 

By Mr. Rubacky: 

Q. Dr. ·wry, you are a licensed practicing phy-
sician of the State of New J ,ersey? A. Yes. 

Q. And have been for how long? A. Eight yea1·s. 
Q. And you practice where? A. 234 Dayton 

Avenue. 
Q. Are you connected with-

The Com·t: (Interrupting) Paterson, Doc-
tor? 

The ·witness: Pardon? 
The Court: Dayton Avenue, Paterson, you 

mean? 
The Witness: No, that is Passaic, or 

1·a ther Clifton. 

By Mr. Ru ,backy: 

Q. Are yon connected with any hospitals or med-

30 
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ical institutions? A. Yes, sir, St. Mary's Hos-
pital, Passaic , the General Hospital, Passaic. 

Q. In what capacity? A. Surgeon, assistant 
surgeon. 

Q. And during your experience as a physician, 
have you had! occasion to treat traumatic injuries, 

10 or cases of industrial surgery? A. Yes, sir. 

20 

Q. And how many cases during the eight yea1·s, 
if you know? A. vVell, probably two or three 
thous 1and. 

Q. You are in a position, Doctor, are you not, 
to estimate the amount of physical disability that 
one suffers .? A. I think so. 

Q. Now, you have examined Mr. Andrew Mudri, 
the Petitioner in this case, have you not? A. Yes. 

Q. How many times? A. On the fourteenth-
on the fourteenth and I examined him about-

Mr. Romine: (Interrupting) The four-
teenth of what? 

The Witness: About two weeks after. 
The Court: Augus ,t, 1931? 
The Witness ,: That is right. 
The Court: About two weeks later? 
The Witness: Yes. 

30 By Mr. Rubacky: 

40 

Q. You submiUed a medica:l report to me, did 
you, of that examination? A. 1 <lirl. 

Q. And do you recall the nature of that report, 
Doctor? A. That he had a rigidity on the right 
side of his neck, als·o rigidity in the muscles that 
go down to his shoulder. Inability to extend and 
hyperextend his neck. My feeling was that he had 
an injnr;v to some nerve in the back of his 1 neck, 
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and there was also a tremendous amount of swell-
ing in the region of his neck at that time. 

Q. Did you test out his sense of hearing at all, 
Doctor? A. I did not. 

Q. Did you recognize that before you tested him? 
A. I did. 

Q. And in conne 'ction with the location of the ] O 
various muscles of the neck, shoulder, and back, 
are you in a position now to inform the Court as 
to what nerves ,vere injured? A. I feel that the 
occipital branches-the occipital branches of the 
occipital ne'rves, and the two branches of the cer-
vical nerves had undergone some traumatic injury. 

The Court : The two cervical nerves? 
The Witness: Yes. 

By Afr. Ruuacky : 

Q. And this swelling that you spoke about pre-
viously, would you attribute that swelling-I will 
withd1·aw that-will you identify the location of 
that swelling for us, Doctor? A. The location of 
the swelling was on his right side, extending from 
below the mastoid drown to the-just above the 
clavicle, and then it ran down towards hiR-the 
prnminence of the first thoracic vertebra. 

Q. That virtually includes all of the right side? 
A. The right side of his neck. 

Q. And did he have any change of the muscula-
ture of the right arm or 1·ight foream1? A. He 
said that he had pain there. I couldn't see any. 

Mr. Romine: I object to that. He is the 
examining doctor. 

The Court: I sustain the objection. 
Mr. Rubacky: All right. 

) 
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By -Llfr. Rubacky: 

Q. Was the1·e any change in the nature of the 
musculature itself of the right arm or right fore-
arm? A. I didn't notice any change in his arm. 

Q. Doctor, did you have any difficulty in speak-
ing to him at the time of your examination? A. 

10 Why, he was not hearing as well as usual at that 
time. 

Q. And at your subsequent examination, had 
any of the conditions which you have ah·eady de-
scribed changed in any respect? A. I don't thin~~ 
that they did, no. 

Q. Doctor, were you on service at St. Mary's 
Hospital at the time of his admission to the - in-
stitution? A. I was. 

Q. And did you have occasion, then, to examine 
20 him? A. I saw him at that time, but I did not 

h•eat him. 

30 

40 

Q. You saw him at that time? A. Yes. 
Q. Do you recall the history that waiS given to 

you at that time? 

Mr. Romine: I object to that. 
Mr. Rubacky: If your Honor please, he 

was on service at that time. Certainly he 
is entitled to testify as to that. 

The Court: Unless he put the history down 
as pai·t of the hoi-;pital reco1·ds there. 

Ry Mr. Rubacky: 

Q. Doctor, did he complain of any subjectiYe or 
ohjertiYe ~:vmptoms? 

Mr. Romine: I object to that. 
The f1ourt : Confine the doctor to exactly 

what he Raw in his examination. 
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By Mr. Rubacky: 

Q. vVere the1·e any other objectiYe signs that you 
noticed at the time of either your first or yom 
second examination that you have not already 1·e-
lated to us? A. Nothing, only the peculiar ·way 
that he held his head. That was all. 

Q. And your fee, Doctor, for the services ren- 10 
de1·ed for the two examinations is what? A. Fif-
teen Dollars. 

Q. Fifteen Dollars each? A. r o, Ten Dolhn·8 
for the first and Five Dollars for the second exam-
ination. 

Q. And that is a reasonable charge, is it, Doc-
tor? A. I think so. 

Q. For such services? A. I think so. 

Cross-examination by Mr. Romine: 

Q. When you examined him on these two occas-
ions, was he stripped? A. Yes, stripped to the 
waist. 

Q. Did you put him through the motion of bend-
ing oYer? A. I did. 

Q. Was he able to bend 0Ye1·? A. He was able 
to bend his back, but his neck was rigid. 

20 

Q. I am speaking now of bending over towards 3 O 
the floor. A. Yes, he was able. 

Q. With his hands outRtretched? A. He was 
able to bend over. 

Q. Could he .touch the floor in the bending 0Ye1· 
position? A. I don't know as I ·went quite that 
far, but he could. 

Q. He was at least able to bend over towards 
the floor? A. Yes. 

Q. Did you notice the condition of his teeth? A. 
YPs, r aid. 

40 

J 
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Q. They were in bad condition, were they not? 
A. Well, he had .two teeth that were rather in bad 
condition, yes. 

Q. You would call that, would you not, a foci 
of infection? A. Not necessarily. It would be a 
focus. 

1 o Q. Did you examine his tonsHs? A. I did not. 

20 

Q. You do not know the condition of those? A. 
No. 

Q. Were there times when he did not hold his-
head in a fixed position? A. Well, at the time I 
noticed him, of the examination that I had with 
him, his neck seemed to be in this rigid condition. 

(,l. Well, if his attention was distracted in any 
way, did you notice that he did not hold his head 
in a fixed position? A. I tried to distract his at-
tention the fir,st time he was in the office, but it 
still remained in the fixed position at the exam-
ination. 

Q. That is, yuu were not able to distract his at-
tention. Is that what you mean? Is that right? 
A. I didn't get you. 

Q. You were not able to distract his attention? 
A. I was able to distract his attention, I think, 
but he still held his neck rigid. 

30 Q. Now, you said before that you felt that there 
were some nerves of the back that might be af-
fected? A. Yes. 

Q. And you mentioned, I think, the occipital 
nerve? A. Yes. 

Q. And the two branches of the cervical nerves? 
A. Yes. 

Q. Of course, there is no way of your determin-
ing that, how those nerves are affected, or whether, 

40 in fact, they are affected, is there? A. Well, it is 
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the sense of touch that he had over-the ability 
to move his 1 neck certain ways. 

Q. That lead you to think that they might be 
affected? A. Might be injured. 

Q. Of course, as to how they are affected or in-
jured, you are not able to tell? A. Not de1finitely. 

Redirect-examination by Mr. Rubacky : 

Q. Doctor, with the Courts' permission, I just 
want to ask you one more ques ,tion that I forgot 
to ask you on Direct examination. If you we1·e 
to estimate the total function disability of Mr. 
Mudri on t,he objective signs that you yoursel r 
noted at the time of your first and second exami-
nations, what percentage of total functionrul dis-
ability would you give him as a minimum? A. To 
his neck? 

Mr. Romine: Well, if your Honor pleas-e, 
I object. I don't think that the information 
that the doctor has given us entitles him to 
testify as to that. 

The Court : I think he is. After a 11, it 
is an opinion that he is able to give. ·we 
will take his opinion for what iit is worth. 

10 

20 

Mr. Romine: ·well, if it is confined to what :rn 
he found. 

The Comt: Certainly, what he found. It 
is to be confined to what he, himself found. 
He has testified that he has found a stiff 
neck, some trouble with the occipital nerves, 
two cervical nerves, and he· also found swell-
ing beginning below the mastoid and run-
ning into the clavicle, down to the verte-
brae. I think with those facts before him ) 4 0 
he can answer the question. 

) 
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The Wi•tnes ,s: I want to ask-
The Court: (Interrupting) about the min-

imum, I don't know what you mean by that. 
The Witness : I ·would like to know 

·whether this , is just in regard to his neck 
or to eyery other part of the body since the 

1 o accident. Do you mean to his neck? 

20 

By J}fr. Rubacky : 

Q. Considering the fact that you haYe these ob-
jective ,signs ' that you have already given us, and 
cons:idering _the fact that this , is a compens ,ation 
Court- A. ( Interrup·ting) Yes. 

Q. (Continuing) What percentage of total per-
manent disability would you give to Mr. Mudri , tak-
ing those facts into consideration? 

Mr. Romine: Well, I think it ought to be 
understood tha •t the doctor in giving his es-
timate is only basing it on the findings about 
·which he has testified that he himself found. 

The Witness: Do you mean to the neck? Is 
that right? 

By Mr. Rubacky: 

Q. To the neck and that part of the back of the 
30 skull, the involvement of the occipital nerves, the 

involvement of the cervical nerves, that you noted, 
together with the signs of inflammation and the 
muscular spasm that you have already gone into. 

40 

The Witness: I should say at least fifty 
percent. 

By Mr. Rubacky: 

Q. Fifty percent? A. Yes. 

__ i 
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Recross-examination by Mr. Romine: 
Q. When you say at least fifty pe1·cent, do you 

mean fifty percent of total disability? A. Well , 
the man is unable to extend or hyperextend his 
neck, which -would give him at least half of the 
control of the muscles of his neck. 

Q. So that you think, notwithstanding the use J o 
of lJoth eyes, the use of lJoth arm~, and the use 
of both legs, that with this involvement or poS'sible 
hwolvement of the nerves of the neck, that that 
man is fifty pe1·cen t totally disa lJled? 

Mr. Rubacky: If your Honor please, I 
olJject to the fo1·m of the ques ition. He has 
ah-eady gone into the objective r-;igns and 
there is no necessity fo1· proceeding any fur-
ther ·with that sort of testimony. 

Mr. Romine: I have a 1·ight to cross ex-
amine to find out how he bases this per-
centage that he has just given us. 

Mr. Rubacky: ·we are only lJasing the es-
timate on what he himself has noticed lJy 
way of objectiYe signs. The othe1· part of 
the question is supel'fious and immate1fal. 

The Court: I feel that he has a l'ight to 
find out. He has to go into that. 

Mr. Rubacky: If your Honor please, 1 
might say that we are just going into the 
objectiYe signs. We are not going into any-
thing else. I don' ,t kno,v why Counsel al-
ludes to all the other parts of the body whe1 
we are not ref erring to that on direct exami-
nation. 

By the Co1trf: 

20 

:rn 

Q. Do I understand that your estimate is lJased 40 

) 
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upon the immobility of his neck primarily? A. 
On his neck. 

By Mr. llomine : 
Q. Do you mean to testify that notwithstanding 

his po-wer to use his arms and his legs, and his hav-
ing his eyesight, that he still is :fif,ty percent totally 
disabled? • 

Mr. Rubacky: If your Honor please, I ob-
ject to the question. He is chal'acterizing 
the witness, do you mean to tell us. 

The Court: I will permit the question. 
I overrule the objection. 

The Witness ,: What he asked me was in 
regards to his neck. He didn't ask me in 

20 1·egard to other muscles of the body, did 
you? 

By Mrr. Romine: 

Q. Then, you mean that he is fifty percent diN-
a bled as to his neck? A. As to his neck. 

Q. Oh, I see. I don't know how your Honor· is 
going to figure that one out. Now, taking it as 
to 1he whole body, ·what proportion would tha ,t he 
in your opinion, as to his whole body? A. ,vell 

:rn that is hanl to figure out. 

40 

Q. Yon can't do that? 

The Com·t: In other wo1·ds, Doctor, I 
might be able to help you out a little bit. 
,vha t ,ve are trying to elicit from you is in 
what deg1·ee is this man's present condition 
l'ende1·ed the less useful for himself? In 
other words, how much less useful is he a8 
a working unit as a result of thiR stiff neck? 
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The Witness: He is enabled at the pres-
ent time to do something. 

The Court: Assuming that a man normal-
ly at one hundred precent, assuming a man 
normal at one hundred percent, how much 
less than one hund1·ed percent is he for work 
in geneml or any kind of work? 

The ·witness: At least thhty-five to forty 
percent less. 

By Mr. Rornine: 

Q. Well, now, D9ctor, when you assume that a 
man has the full use of his arms and his legs and 
his eyesight, do you still want to say tha ,t this 
disability to the neck, ·with this dii;mbility that 

JO 

he has in the neck, that he is thirty-fiye to forty 
percent totally disabled? A. I should say that he 20 
was at least thhty-five pe1·cent disabled at the pres-
ent time. 

Q. Have you any expel'ience in testifying in com -
pensation matters? A. Well, I have tes-tified in 
quite a few cases. 

Q. And did you ever testify in cases of this 
character involving the neck as to the percentage 
to the whole? 

Mr. Rubacky: If your Honor please, I ob- 30 
ject. 

The Court: He has gone into that. He 
has already testified as to his qualifications. 
Dr. Rubacky asked him whether he felt com-
petent to estimate his disability and he says 
yes. 

Mr. Romine: I haYe a right to find out 
how extensive his experience is on that line. 

M1·. Rubacky: :Xot at this time, your Hon- 40 
01'. 

) 
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Mr. Romine: He may be competent to tes-
tify in certain disability cases, but I want to 
find out what his experience is in this case, 
basing it on the fact that he now says it is 
thirty-five to forty percent of total disabil-
ity. I am merely cross examining him as to 
that, so that we will know just what his 
qualifications are. 

By Mr. Romine: 
Q. The question is, Doctor, have you had ex,pe-

r.ience in cas·es of this ' character in estimating dis-
ability to the whole? 

Mr. Rubacky: I object to that, if your 
Honor please. 

The Com·t : In other words, did you ever 
testify in any cas·es involving stiffness to 
the neck, a case involving a similar injury? 

The Witness: Yes, I have had one case 
before. 

Mr. Romine: Only one case? 
The Witness: Yes. 

By Mr. Romine: 

Q. And did you testify in Court on that one case, 
30 or not? A. I don't •think I did testify in Court, 

no. 

40 

Q. So that, as a matter of fact, you never testi-
fied in Court on cases of this character? A. "N"o. 
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DR. ERNEST REEVES, a witness on behalf of 
the Petitioner, being first duly sworn, testifie<1 
follows: 

Direct-examination by Mr. lfubacky: 

Q. Dr. Reeves, you are licensed to practice in 
the State of New Jersey? A. Yes. 

Q. And you have been for how long? A. Seven 
years. 

Q. And that is in the State of New Jersey? A. 
Yes. 

Q. Were you ever licensed to practice medicine 
in any other State? A. Yes. 

Q. Where? A. Budapest. 
Q. For how many years? A. All along I ha Ye 

been a doctor ai.together twenty-two years, and fif-

10 

teen- 20 
Q. Twenty-two years you were a doctor and of 

that twenty-two years fifteen yeai·s of yom· prac-
tice was spent in Budapest? A. Yes. 

Q. Doctor, are you affiliated with any medical in-
stitutions or hosp1tals? A. I am a senior for ear, 
nose and throat at St. Ma1·y's Hos ,pital. 

Q. You are a senior physician fo1· ear, nose and 
throat work at St. Mary's Hospital? A. Yes. 

Q. Is that the pa1-ticular Lrnnch of medecine that 30 
you specialize in? A. Yes. 

Q. And did you have occasion at any time to 
examine Mr. Andrew Mudri? A. Yes. 

Q. Do you know the gentleman if you saw him? 
A. Yes. 

Q. Can you identify him in Court here? A. Yes. 
Q. Where is he? A. Right over there (indicat-

ing). 
Mr. Rubacky: Foe the purpose of the rec- 40 

) 
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ord, if your Honor please, he points directly 
to the petitioner. 

The Court : All right. 
By Mr. Rubacky: 

Q. Dr. Reeves, you examined Mr. Mudl'i how 
many times or treated him how many times? 

The Court: First let us know whieh is , 
which. You examined or treated him? 

By Mr. Rubacky: 

Q. Did you examine or t1·eat him, Doctor? A. I 
examined and treated him. 

Q. You examined and treated him? A. Yes. 
(~. And, Doctor, how many times did you exam-

ine 01· treat him? A. I treated him about fifteen 
times, and one time I guess it was about-one 
month ago I reexamined him. 

The Court: Do I understand it is 011 ly 
one examination and fifteen treatments? 

Mr. Rubacky: He had to examine him 
first, your Honor. 

The Court: I know, but how many exami-
nations did you actually make, Doctor? 

The vVitness: Every treatment I made an 
examination. 

The Court : Then you examined and treat-
ed him sixteen times, is that right? 

The Witness: Sixteen times. 
By Mr. Rubacky: 

Q. And, Doctor, what were the findings? First, 
what did he complain of? 

The ,Court : Let us fix the first time he 
4 0 treated or examined the man, please. 

, 
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By Mr. Rubacky: 

(l, Doctor, do you r·ecall the date of your fh·st 
examination and treatment? A. 1931, June. 

Mr. Romine : June, 1931? 
The Witness : Yes. 

By Mr. Bubacky: 

Q. Do you remember the date? A. June 9, 
193-1. 

Q. What were his · complaints at that time, Doc-
tor? A. He complained about a steady noise in 
the head. I just have the head complaints, be-
cause I did not sign. Steady noise in the heaG 
and he could not hear well. 

Q. He could not hear well? A. Yes. 
Q. And this steady noise in the head involved 

what portion of the skull? A. ·well, mos·t of the 
right, but in the left side too. 

Q. Mostly in the right but it went over to the 
left? A. Yes. 

Q. Did it take in the whole of the right side? 
A. Yes, the whole of the right side. 

Q. And how much of the left? A. Well, mostly 
localized on the left, around the left ear. 

Q. A1·ound the left ear? A. Yes. 

10 

20 

Q. Doctor, did he complain of any other subjec- :3 0 
ti ve symptoms besides the noise in the head? A. 
He complained about pain by moving the head or 
by putting his neck back. 

(-t, And when you say pains, do you mean pains 
on moYement? A. Pains on movement. 

Q. Did he complain of any other symptoms be-
sides that? A. vVell, I want to say that in con-
nectiou with the ,,,hispering words, his hearing was 
about twent) ·-fiYe centimete1·s on the left ea1·, and 40 

J 
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in connection "\Vith the conversational voice, he 
hea1·d-he did hear about a yard from the right 
ear, and one and a half yards from the left eai-. 

Q. You say that the whispering Yoice on the 
left eal' "\Yas twenty-five centimete1·s? A. Distinct , 
that is about ten inches. 

Q. And on the right ear he heard nothing? A. 
He didn't hear at all. 

Q. And the conve1·sational voice on the left ear 
was ·what? A. On the left ear it was one and a 
half yards distance. :No, the left ear was one and 
a half inches, and the right ear was one yard. 

Q. And did he, besides these subjective symp-
toms that you have already mentioned to us, com-
plain of any other subjective symptoms? A. He 
complain ed about noises, and pain upon movement, 
nothing else. 

Q. And then after the history of the subjective 
complaints, did you examine him? A. Yes, I ex-
amined him. 

Q. ·what were your objective findings, Doctor? 
A. The objective findings were on both sides a cal-
sification. 

The Court: Just a moment, Doctor. 
The ·witness-: On both sides a calsification 

30 of the drum membranes, calsification of the 
drum membranes on both sides. The drum 
membranes "\Vere retracted. 

40 

The Court : The drum membranes were 
retracted? 

The "\Vitness: The drum membranes were 
retracted, loss of reflex-loss of normal re-
flexes. 

Mr. Romine: What is that? 
The ,vitness: The loss of normal reflexes. 
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They were not so ti-anspai·ent as they are 
usually. The short processes of the Mal-
leus protmded. 

Mr. Romine: The short process of the 
Malleus protruded? 

The "\Vitness: Yes. 

By Jlfr. Rubacky : 10 

Q. Now, those are all the objective symptoms? 
Did you obse1·ve any objective symptoms in the eye? 
A. I did not see any. 

Q. In the nose? A. No. 
Q. And did Mr. Mudl'i give you a history of the , 

accident? A. Yes. 
Q. He did? A. Yes. 
Q. What did he tell you, Doctor? A. He told 

me that something hit him on the head and he lost 
consciousness for about eight days, and he had 
bleeding from the nose and from the ea1·. 

Q. And did he tell you that he had been confinecl 
to the hospital? A. Yes, he was in St. Mai·y's Hos-
pital. 

Q. Doctor, considering all the objective signs 
that you noted, the subjective signs that he told 
you, and the history of the case as it ·was giYen to 

20 

you by him, would you say that what you found 0 
was the direct and proximate result of the accident 
i-;nr,h as he mentioned to you? 

Mr. Romine: I object. Ile incorporntes jn 
this question such things as this man told 
him. If this · "Were asked as a hypothetica 1 
question inco1·pornting all the facts, I would 
not object, but I don't know Yhat the Pet i-
i ion er may hm-e told this man. 

'rhr "\Vitness: Will you be so kind - 40 

) 
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Mr. Romine: Wait a minute. 
Mr. Rubacky: If your Honor please, th e 

examining physician is qualified by law 
be asked a hypothetical question such as the 
one that I have just put to him. 

The Court : Why does he need a hypotheti-
cal question if he has a history? 

Mr. Rubacky: vVell, your Honor, I have 
incorpo1·ated all of that in there. I want 
to. find out now whether what he found, to-
gether "\vith the history as given him by the 
patient, would lead him to feel that all of 
this is the direct and proximate result 0f 
an accident such as described to him. 

The Court: All right. 
Mr. Romine: I think he ought to incorpor· 

ate in his · question the facts. 
Mr. Rubacky: I will withdraw the ques· 

tion. 

Ry M1·. Rubacky: 

Q. Doctor, considering all of the objective signs 
which you have already described to us-

The Court: (interrupting) And the his-
tOl'y obtained from the Petitioner. 

Rv Mr. Rubacky: 
Q. ( continuing)-the history of an accident ob-

tained from the Petitioner, that he had been i11-
Yolved in an accident whereby some part of an ex-
en rntion had fallen upon him, so that sand, cm~-
penier fotms, and the concrr.te forms hnrl fn llPn 
directly upon his body, would you say that the re-
~ults which you had noticed were the probahle mv1 

40 direct and proximate cause of such an accident? 
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Mr. Romine: I object to that, because he 
has incorporated in this question in suL-
stance that a whole stone wall fell upon 
this man. 

Mr. Rubacky: The man said a concrete 
form. 

Mr. Romine: No, he said that one of the 1 o 
t,vo-by-fours, I believe that is what he said 
struck him. 

Mr. Rubacky: No, two four-by-fours, thar, 
is the lumber, I mentioned. He said the 
concrete form and the sand and the gran~l. 

~fr. Romine: You mentioned the whole 
fonn together with sand and gravel. 

The Com-t: I don't recall anything about 
sand and gravel being included in the acci-
dent. 

Mr. Romine :·He didn't say anything about 
sand and gravel. 

Mr. Rubacky: I will "\Yithdmw the quc~-
tion. 

By Jlfr. Rubacky: 

Q. Doctor, did Mr. Mudi-i give you a history of 

being injm·ed while in the course of employment·? 

20 

A. Yes. 30 
Q. Have you got that history? A. I got the his-

to1·y that on August 8, some lumber did fall on 
his head. 

Q. Lu"' ber did fall on his head? A. vVell, yes, 
lumber did fall on his head. 

Q. Well, with the history as you have it there, 
plus the added fact of sand in an excavation fall-
ing in upon him, and with the objective signs thar 
~-ou have aheady dei-;cribed to the Court, would you 

) 

40 

l 
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say that they would be the probable, direct, arnl 
proximate result of such an injury? A. Yes. 

Q. Doctor, haYe you testified in cases before ---
that is before the Compensation Bureau? A. YrH. 

Q. You have testi:fi.ed before the Compensation 
Bureau on the law with respect to disability per-

l O centage regarding ears, nose, and throat? A. Yes. 

20 

Q. About how many times did you testify, if you 
can recall? A. Here in this Comt about three 01· 
four times, and over in Hungary maybe fifty or 
sixty times. 

Q. Conside1·ing now the :findings that you have 
aheady mentioned, what percentage of total pe1·-
manent function disabiltiy to the ears would you 
give to Mr. Mud1·i? A. About eighty percent. 

The Court : Of both -ears? 
The Witness: Of both ears. 

Ry Mrr. Ruback-y: 

Q. Doctor, ·what do you base your percentage of 
eighty percent total disability on? 

Mr. Romine: Wait a minute here. 
Mr. Rubacky: I will withdraw the ques-

tion. 

:W By M r . Riibacky: 

Q. Doctor, what do you base your percentage of 
eighty pe1·cent on? A. Well, a man who does not 
hear a ·whispering voice in the one ear has practi-
cally no heal'ing, because he only hears w·hen some-
body says very much to him, and most usually in 
conve1·sation he does not hear. The second ear that 
is hetter. Therefore, I ·will give hjm twenty pei--
cent. But then again, these processes are usually 

4 l> progressive. They do not i-itay with the disa hility 

IRI 
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what he has now, but they usually become very 
progressive, so that even a little higher percentage 
would be admissible in this case. A little higher 
would be all right here. Of com·se, if that per-
sists, the 0ondition must get worse. 

Q. You mean, that you are basing your percent-
age then, on what he has now? A. Yes. 1 O 

Q. And the probability of p1·ogressive disability? 
A. Yes. 

Mr. Rubacky: That is all. 
The Witness: May I say I fo1·got some ob-

jective symptoms? 
Mr. Romine: I ·will giYe you a chance to 

tell it all. 
Mr. Rubacky: "\Vait a minute. I won't Hu1·-

1·endrr the "\vitness, then. 

By Mr. Rubacky: 

Q. You have some other objective symptoms, 
Doctor? A. Yes, the bone conduction was lower 
in the right side than on the left side. 

Q. The bone conduction was lower on the right? 
A. As the air conduction of both sides, the air con-
duction was sho1·ter on the left side as on the right 
side. The lateralized ·weber Test "\Vas to the lrft. 

20 

Q. Just a minute, Doctor; I don't seem to be 30 
able to get this. You say the air conduction is 
sho1-ter on the left? A. As on the right. 

Q. And long on the right? A. Yes. 
Q. And what did you say about the Weber Test? 

A. Lateralized to the left. 
Q. Any ,other symptoms? A. No. 

Mr. Ruback~ r : That is all. 

40 

J 
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Cross-examination by Mr. Romine: 

Q. When was the last time you examined this 
man? A. January 7, 1932. 

Q. Was that an occasion when he could only 
hear a whispering Yoice in the right, ear when yon 
were very close to him? A. The right ear at 
twenty-five centimeters, and the left ear did not 
hear at all. 

Q. The left ear what? A. The left ear, he did 
not hear at all. 'J.1he right ear was twent;v-five-cen-
timeters. 

The Court: And on the left ear he heard 
nothing? 

The Witness: No whispering voice. 
20 By Mr. Romine: 

Q. Wait a minute. He heard no whispering-
words? A. Yes. 

Q. And how about the l'ight? A. Twenty-five 
centimeters distant, ten inches distant. 

Q. At ten inches distance- A. (interrupting) 
Yes. 

Q. ( continuing)-he could hear whispering? A. 
Yes. 

:~ 0 Q. Now, then, didn't you know thiat he claimed 

40 

to have had his disability in the right ear and not 
in the left? A.' No, it is the right ear-Oh, I had 
it mixed up, the right ear. 

Q. Then, you were mixed up when you say that 
he heard nothing in the left ear? A. Yes. 

Q. You mean he heard nothing in the right ear? 
A. -Yes. 

Q And when you say that he could only hear 
a whispering voice ten inches distant, that was in 

-,.. 
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connection with the left ear·? A. It is fo1· the left 
ear. 

Q. In the left ear. You maintain that that ear 
is also involved, do you? A. Yes. 

Q. And do you think that this man ii:; getting 
wo1·se since that time? A. Yes. 

Q. N o,v, you heard him in Court this mo1·ning, 
didn't you? A. No, I was just coming in. 

Q. \Vell, if it appears that I talked in a very lo"T 
Yo ice to this man, and he heard what I had to say, 
without asking me to repeat at all, would yon still 
maintain that this man ·was having difficulty with 
his hearing? A. If you talked like this, to him aH 
you talked to me now, theu, I answer you that I 
do not consider that any measm·e at all, becaui:;e 
every man ,,Tho does not hear has two eyes, and he 
learns ho,v to read the words on your lips. You 
have to pass back, from the back of his body, you 
know, that he does not see your lips, but he read8 
your lips, he reads your words. You know eve1·y 
man who has a little bit of intelligence gets to un-
derstand your words. 

Q. Did you test this man for lip reading? A. 
Rnre. 

The (1omt: You did test him fo1· lip 
1·eading? 

'l"'he Witness: No, no. 
By JJfr. Romine: 

Q. Then, you don ·t know whether he heard me 
or whether he read my lips, as you assume, do you? 
A. I don't know. 

Q. You don't know. All right, then. Do not 
Volunteer anything when you don't know a bout 
it. A. All l'ight. 

Q. Now, did you e~Tarnine his 11ose? A. Yes. 

) 
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Q. Did you find anything wrong with that? A. 
nothing specially. 

Q. What? A. Nothing specially. 
Q. Did you find that the inter-nasul septum 18 

wei·e dark? A. The left frontal .sinuses on transil-
lumination, I found no difference in transillumiu-
ation. I did not take any X-ray pictme. 

Q. Well, you don't have to take X-rays to find 
whether the transillumination reveals frontal sin-
uses dark, do you? A. I did not find any differ-
ences in that. 

Q. You did not find any differences? A. No. 
Q. Did you find that the inter-nasual septum is 

thickened and deflected to both sides? A. Pecul-
iarity on the both sides. Well, it seems to be so 
small amount that it does not count, it does not 
count. 

Q. I am asking you did you find it? A. No, I 
did not find it. 

Q. Did you find that both middle turbinates are 
enlarged? A. No. 

Q. Did you find any evidence of a chronic con-
gestion of the lining membrane of the nose? A. 
~o. 

Mr. Rubacky: If your Honor please, I 
am going to object to the form of the qne8-
tion, beca~1e the Doctor ha8 already said 
what he found. 

The Court: I think so. 
Mr. Rubacky: We are not asking h1m for 

any disability regarding the nose. 
The Court: Well, now, just a minute. He 

has testified in one of your questions that 
he examined the nose and found nothing 
specially \\Tong· with it. Go a hea o. 

-.::__ 
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By Jl!lr. Romine: 

Q. Did you examine his tonsils? A. Yes. 
Q. Did you find that they we1·e atrophied or had 

large stumps? A. No, they were just normal. 
Q. Just normal? A. Yes. 
Q. Did you find any congestion of the torn-;ils? 

A. A little congestion, yes. 1 O 
Q. Did you find any evidence ,of ~my chronic 

catarrhal condition? A . .1: o. 
Q. Did you find any sepsis in or about the teeth 

or gums? A. Sepsis? 
Q. Yes, sepsis. A. Sepsis? 
Q. Sepsis, don't you know what that is? A. No, 

we don't use sepsis in this meaning as you ask it, 
probably you mean some other thing. Sepsis is 
some general condition. It is not-and not in the 
way you mean. 

Q. Did you find anything wrong ·with his eyes? 
A. No. 

Q. They were normal weren't they? A. Yes. 
Q. Is that right? A. Yes. 
Q. Now, you did find that both drumheads of the 

ear were retracted, didn't you? A. Yes. 
Q. And you found that there was a small de-

posit of lime? A. Yes. 

20 

Q. Kow, in your tests, did you use thr tuning ~O 
fork? A. Yes, as I testified just 1rn-w. 

Q. Did you use the ·whistle? A. "\Vbistle, yes. 
Q. N mv, in your test of this man, did you find 

any evidence of a chronic aural car,anh? A. A 
chronic what? 

Q. A chronic aui-al Carai-rh. A. A ch1·011ic ca-
tarrh, you mean? 

Q. Yes. A. No, I didn't find any aural catanh. 
Q. You didn't find any aural catarrh? A. Well, 40 

that is a chronic catanh, is that right? 

) 
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Q. Yes. He does have that, doesn't he? A. Yes. 
Q. And you say that that is due from this ac-

cident, is it? A. Yes. 
Q. That is due to this accident? A. Yes. 
Q. And if it is a chronic condition, it is of long 

standing, isn't it? A. Yes. 

10 Q. So that, a,s a matter of fact, it existed befo1·e 
the accident, didn't it? A. Well, two years is pretty 
long. That is a pretty long time. 

Q. Well, it could have existed before the ac-
cident? A. It could have; it might have, yes. 

Q. And there is no way for your telling if it did 
or not? A. The probabilities are not. He may 
have had an accident before, though. 

Q. Well, he might have a chronic catarrh ·with-
out having an accident, couldn't he? A. Yes. 

:20 Q. Sure. You say that an accident or trauma 
oauses catarrh? A. It may cause, yes. 

Q. It may cause? How may it cause catarrh? 
A. Nmv, everybody knows that this chronic catar1·h 
in the middle ear are caused by some kind-they 
are caused by something, and the eustachian tube, 
the eusta.chian tube .is a bone canal, a canal, con-
ducting the air from the posterior part of the nose 
or the venal pharynx to the ear. This bony canal 

:) O is on the base of the skull. Any fractme which 
goes on the base of the skull may fracture these 
})Ony canals, causiug say a destruction to the coY-
ering of the ear. 

40 

Q. Well, if a man has sinus trouble, that ·vrnuld 
cause a catarrhal condition, '\vould it not? A. Must 
not. 

Q. What? A. Must not. I have seen many 
patients with no trouble to the ear at al1. 

Q. I say if a man hm; trouble with hi:-; em·~ n, 
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catarrhal condition, showing in the ear, plus the 
fact that he has a sinus condition or eviidence of 
catarrh of the nose, it is most likely due from the 
catarrhal condition and not from trauma, isn't it? 
A. Well, that is your opinion and my opinion is 
not. 

Q. Your opinion is it is not? A. My opinion is ] 0 
that in this case d.t is caused by tmuma. 

Q. All right. You are going to stick to that? 
A. Yes. 

Q. Now, what is there to indicate to you that 
this chronic catarrhal condition is due to trauma 
and not to chronic catarrh itself as 1ide from 
trauma? A. Well, the fact is that there is a very 
small amount of disturbance in the nose, and the 
sinus ·es, and I don't kno1y· who found it. There is 
a very small amount of disturbance, not so much 
that it surely should indicate that the frouble 
should cause any ear trouble too, but there was a 
terr 1ible trauma, the man 1vas unconscious aftn· H, 
which very often causes basal fractures. 

The Court: vVhat kind of fractures? 
The Witness: Basal fractures, a fracture 

of the base of the skull, a fracture of the 
base of the skull. 

The Court: A fracture of the base of the 
skull? 

The Wtiness: Yes, and this condition is 
caused in no other way, so the probability, 
the probabilities are that 1it was probably 
caused by the trauma and not b~T any such 
condition which in every man nearly alwa~rs 
could he found. It could be found hy you 
nml h~T Dr. Ruhacky and by me, and prob-

20 
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ably everybody else, but this man had a ter-
rible tmuma, a tenible blow. 

By Mr. Romine: 
Q. Now, after saying all that, you al'e not posi-

tive that trauma caused this condition, are you? 
A. It is just probable. 

Q. Probable? A. Yes. 
Q. Do you base your opinion that this catanhal 

condition was caused by trauma on the assumption 
that the man had a basal fracture? A. Yes. 

Q. So that, if he had no basal fracture, then 
your opinion would be entirely different? A. Yes. 

Redirect-emamination by Mr. Ru -backy : 

20 Q. Doctor, assuming for the purposes of argu-

40 

ment that the man had no basal fracture, and that 
he showed the particular objectiw~· signs that you 
found? A. Yes. 

Q. With the history of this excavation falling in 
on him, if I may tem1 it such, plus the fact that 
he was struck by two four-by-four boards, pieces 
of lumber, would you say that the trauma from 
that ·would be su:fficien t to produce this condition? 

Mr. Romine: T object to that because the 
Doctor has already said his opinfon in 
this case was based upon a hai;m l fracture. 

The Coul't: He says that the trauma 
,vould cause it, in his opinion, and :ron are _ 
just restating it. 

Mr. Rubacky: I am taking out the basal 
fracture. T am taking him out of the field 
of the basal fracture. 

Mr. Romine: He has already state-d that 
he based his opinion in this case- upo11 t1-
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fact that this catarrhal condition ,vas caus-
ed from a basal fracture and he says in ans-
wer to my question that if there was no 

• basal fracture, then his opinion would be 
different as to the cause. 

The Court : I don't think he said that. I 
think he said in all probability. 1 o 

Mr. Romine: Your honor, the last ques-
tion that I asked him was to the effect that 
if it appeared that the man had no basal 
fracture, then your opinion would be entil-e-
ly different, would it not, and he said yes. 
Now, that ans-,vers it. 

By Mr. Rubacky: 

Q. Doctor, with the absence of any nasal com-
plications, with the absence of any eye injury, and 
with the calsification ,of the drum membranes, the 
retraction of those same membranes, the loss of nor-
mal reflexes, and the fact that there was a protru-
sion of the short processes of the malleus, and the 
fact that you have the various symptoms and signs 
as described to you, would you say that that condi-
tion could be caused by trauma? 

Mr. Romine: I object to that. 
1"'he Court : What ground. 
Mr. Romine: On the ground that he ha.· 

eliminated catarrh. 
The Com-t: That if;; what he is talking 

• about, the catanh. 
Mr. Romine: I know, hut he has eliminat-

ed it. ·what he is sa;vfog· in suhRtance iR, 
assuming that he did not haYe a catarrh, 
hut aRsnme that he had a trauma, assume 

20 

80 

that he did not haw a basal fradnre, but 40 

) 
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that he had the calsification now, you 
can't eliminate from this case the things 
which the man has and then assume that he 
has something else. 

By Mr. Rubacky: 

Q. With all those symptoms and signs, catarrh 10 
included of the ear, would you ,say that his con-

20 

dition oould not be caused by trauma? 
Mr. Romine: I object to that, because he 

has already based his opinion, your Honor, 
upon certain fixed things, and the one thing 
that he fixed it upon was that there was a 
basal fracture, and that in his ,opinion this 
catarrhal condition came from trauma be-
cause there was a basal fracture, and Coun-
sel can't take the Doctor out of the realm of 
what he has already testified. 

The Court: Go ahead. I ovenule the oh-
jection. 

Mr. Romine: I ask an exception. 
By Mr. Rubacky: 

Q. Answer the question. A. Well, first ,of all, 
I think there was a basal fracture, because in it 

3 0 there was no .... -ray results ·which shmved-
Mr. Romine: I object, because the Ye1·y 

first thing he says is ''I think the1·e ,ms a 
basal fracture." 

The Witness: (interrupting) Yes. 
Mr. Romine: ( continuing) And Counsel 

certainly cannot say "Assuming that there 
was not." Now, I object. 

Mr. Rubacky: Let him explain it. 
40 Mr. Romine: To. I ask that his answer 

• 
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be stricken out. He has all·eady answe1·ed 
the questfon. 

The Court : The Doctor has answer·ed the 
question. 

By Mr. Rubacky: 

Q. Doctor, you said in reference to one of Mr. 10 
Romine's questions that if there was no basal frac-
ture, that you would not belieYe that this was due 
to trauma. In your opinion, do you think there 
was a basal fracture? 

Mr. Romine: I object to that. 
The Court: He has already stated what 

his ,opinion ,vas. I ""\Yill al1ow him to an .· .. -
however. 

The Witness: Y cs. 20 
Ry Jfr. Rubacky: 

Q. Does eYei-y basal fracture show positiYcly on 
an X-ray? A. In fact, a Yery small amount of 
basal fractures - Rhow on the X-rays, a ve1·y, Ye1·;v 
small amount. 

By Mr. Romine: 

Q. How did yon determine that there ,vas a basal 
fracture? A. By the the symptoms of basal frac- 30 
ture. He had bleeding through the nose, bleeding 
through the ears, he was unconscious. These are 
the cardinal symptoms of the basal fracture. The 
X-ray pictures, in my opinion, that we have had 
of sections of at lea.st a hundred cases of basal frac-
tures, the pictures do not show them. In Europe 
where we have done extensive study on these cases 

Mr. Romine: I don't care about Europe. 40 

J 
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The ·witness: We hpve not found any eYi 
dence on X-i-ays. In every book, it is com-
mon knowledge-

By Mr. Romine: 

Q. N" ow, you don't know, .as a matter of fact., hav-
ing examined this man a year after whether there 
was a basal fracture, do you? A. The only way 
to notice is dissectment. 

Q. Please ans,Yer my question. Yon don't know, 
do you, whether or not there was a basal fracture? 
A. The classical symptoms as we learn in the books 
over here, that is the only way to determine that. 
There is no other way. 

Q. In other ,vordi-;, you thought that there was, 
is that right? A. After my kno,:dedge that I learn-

20 ed in all the schools, which they have taught me 
in the schools, there was. 

Q. You came to the conclusion that there ought 
to have been one, but you are not positive whether 
in fact there was a basal fracture, are you? A. 
N,o body can do that. 

Q. No. In other words, yon could not tell? A. 
Just a probability. 

Q. At the time you examined the man? A. It 
30 is just a probability. 

40 

By Mr. Rubacky: 

Q. Doctor, what is your bill? A. Sixteen visits, 
forty-eight dollars. 

Q. That is a reasonable charge? A. Yes. 
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Afternoon Session. 

DR. MORRIS SAFFRON, a witness called on 
behalf of the Petitioner, being first duly sworn tes-
tified as follows : 

Direct-examination by Mr. Rubacky : 

Q. Doctor, you a licensed practicing physician 
of the State of New Jersey? A. Yes, sh. 

Mr. Rubacky: Does Counsel want to con-
sent to the hospital records in the case? 

Mr. Romine: No, I don't want to admit 
the hospital records in this case. What <lo 
you want to prove? 

Mr. Rubacky: The length of time that he 
was at the hospital. 

Mr. Romine: If you will let the X-1·ays 
go in we will let the hospital records go in 
also, but only on the condition that you w-il1 

allow the X-rays of the hospital to go -with 
them. Otherwise, I can't consent. 

The Court: Are the X-rays pa 1·t of the rec-
ord, Mr. Rubacky? 

Mr. Rubacky: Yes, but the X-rays are in-
complete. That is the only reason I -woul<l 
not want to leaYe them in. 

The Court: Incomplete in ·what respect? 
Mr. Rubacky: They have not taken an X-

ray of the base of the skull. 
The Com·t: ,vell, let them go in for what 

they are worth. 
Mr. Rubacky: All right. For the purpose 

of the 1·ec01·d, then, we will cons-ent to the 
aclrnissio11 of the hospital reconls into eYi-

10 
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Mr. Romine: And the X-rays. 
Mr. Rubacky: And the X-rays, as well, 

yes, sir. 
( The hospital record and the X-rays were 

received in evidence and marked, "P-1," dat-
ed February 2, 1932, "P-2," dated February 

10 2, 1932, "P-3," dated February 2, 1932, re-
spectively) . 

By Mr. Rubacky: 

Q. Now, Dr. Saffron, you are a licensed practic-
ing physician of the State of New Jersey? A. Yes, 
sir. 

Q. And ha Ye been for hmY many years? A. 
Three years. 

Q. Are you connected with any hospitals or med-
2 0 ical institutions? A. Yes, sir. 

Q. Which? A. St Mary's Hospital, Pa.ssaic. 
Q. What is your official position there? A. As-

sistant surgeon. 
Q. Doctor, did you have occasion to examine one 

Andre,v Mutl'i? A. Yes, sir. 
Q. How many times, if at all, did you examine 

him? A. I ,examined him on three separate oc-
casions. 

30 Q. When was the first time that you examined 
him, Doctor? A. August 11. 

The Court : What year? 
Mr. Rubacky: August 11, 1931? 
The Witness: Yes. 

By Mr. Rubacky: 

Q. ·when ·was the last time that you examined 
him? A. January 28, 1932. 

4 o Q. And do you have lmo-\Y ledge as to the time 

' 
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you examined him the second time? A. On :Kov-
ember 18, 1931. 

Q. Now, Doctor, will you kindly tell the Court, 
of you please, what findings you noticed ,on the fit-st 
examination? A. Mr. Mutl'i, very well develope<l 
and a well nourished male. The first thing that l 
noticed about him was that he kept his neck to 1 o 
the right and kept it very rigid. I examined him 
carefully. There ,vas a rigidity and spasticity of 
the right sternocleidomastoid-a rigidity and spas-
ticity of ~he right sternocleidomastoid and the 
right trapezius muscle. 

The Court : What were thos e muscles, 
again, Doctor? 

The Witness the right sternocleidomastoid 
and the right trapezius muscles. The neck 
was very rigid. I could not bend the neck 
backwards at all. I could not hyperext-end 
it. I could bend it forward •tha t is to say 
passively, but he resisted-resisted very 
strongly and complained of a good deal of 
pain. There is tenderness over the sterno-
cleidomastoid and trapezius muscles, mark-
ed tenderness and whenever yon touch it, he 
complains of said pain. 

By Mr. Rubacky: 

Q. And what was the size of the area of this 
muscle involvement? A. Well, it came-it cover-
ed about the posterior triangle of the neck and 
part of the anterior triangle of the neck on the 
l'ight side. That is from the base of the skull down 
to the region of the clavicle. 

Q. And did you nntice any iiwolwment 0f tlw 
muscles at all? 

) 

20 

30 

40 



82 

Dr. Morris Saffrnn-Direct. 

Mr. Romine: I object to this leading. 
The Court: Objection sustained. 

By Mr. Rubacky : 

Q. Were there any other obj,ective that you 
noticed at that time, Doctor? A. Well, the musc1c 

10 was rigid and very tender, as I said. 
Q. And at your subsequent examinations will 

you tell us what you observed? A. I did not finish 
telling what I observed on the first examination. 

Q. Oh, pardon me. A. 'I'he teeth were in good 
condition except for one or two caries teeth. The 
tonsils were not large. The throat was negative, 
the nose was negative, the reflexes were slightly 
exaggerated, the patella reflexes were slightly exag-
gerated and likewise the abdominal reflexes. 

2 0 Otherwise, I think that the examination, ,except for 
the hearing-I meant to tell y,ou about that-I 
used the ordinary auditory tests, that is, I used the 
watch, and the whispe1·ing voice. There was a 
marked diminution of hearing on the right side. 
On the second and third examinations there was 
no change as far as I could make out. That is, at 
any rate, there was no imp1'"overrltnt, but, as a mat-
ter of fact, if anything, there was an aggravation 

30 of the condition. The neck was kept constantly to 
the right side and he complained .~f this constant 
pain at all times. 

Q. From the objective signs that you noticed , 
Doctor, what would your diagnosis be? A. I ·wou1d 
sa~~ that there was-

Mr. Romine: I object to what his diagno -
sis would be. 

Mr. Rubacky: From the signs, that is all 
4 O I am asking him. 
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Mr. Romine: He has already indicated 
what the· man had. Now, that is his diag-
nosis. If he wa.nts to go any further than 
that-

Mr. Rubacky: Those are the signs. That 
is not the diagnosis. 

The Court : You had better reframe the 1 o 
question. It is indefinite. 

By Mr. Rubacky: 

Q. What was your diagnosis, Doctor? A. There 
was an injury t,o the nerves supplying these muscles 
of the neck, and the cervicle nerves probably the 
second and third cervicle nerves which I believe 
the sternocleidomastoid and the trapezius muscles. 

Q. Have you ever testified before this Bureau on 
any previous occasion? A. Yes, sir. 

Q. And are you in a position to estimate the per-
centage of functional disability that one suffers? 
A. I think I am. 

Q. And in this particular instance, Doctor, from 
your findings, what would you say would •be the 
percentage of total permanent functional disability 
of Mr. Mudri? 

Mr. Romine: I object. It does not appear 
as yet that he has laid an:v foundation for 
this question. 

By Mr. Rubacky: 

Q. Doctor, taking into consideration the objec-
tive findings which you first noted ,on August 11 01· 

thereabouts, and the facts that you have related to-
da)T, that y,our subsequent examination was rna<le 

20 
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in November and your final examination in .Jan-
uary of this year, and that you stated that his con- 40 
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dition had not improved, and that 1f at all, it has 
grown progressively worse, what would you now 
say he suffers in the way of total percentage of 
functional permanent disability? 

Mr. Romine: I object to that. 'l,hat is 
the same question over again. He has · not 

1 0 laid any foundation for that, if your Honor 
please. 

The Court: All right. These conditions 
that you found are they, in your opinion, 
permanent? 

The Witness ·: Yes, sir. 

By Mr. Rubacky: 

Q. What would y,ou estimate of that permanent 

20 
disability be as far as the permanent functional dis-
ability is concerned? A. You mean in relation to 
the entire body or just in relation to the-

Q. Well, give it to us first vdth relation to the 
entire body, Doctor. A. I should say thirty per-
cent. 

Q. Thirty percent? A. Yes. As far as· the neck 
is, concerned I should say seventy percent. 

Q. Seventy percent for the neck? A. Yes. 
Q. And, Doctor what was your bill for services 

30 rendered to Mr. Mudri? A. Well, my bill for ex-
amination is five dollars. 

40 

Q. Yes. A. That is fifteen dollars · for the exam-
inations. 

Q. And that is a fair and reasonable charge? A. 
A very reasonable charge. 

Ur. Rubacky: That is all . 
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Oross-emaminati01i by Mr. Romine: 

Q. \Vhat was the matter with his- hearing? A. 
His hearing was markedly diminished on the right 
side. 

Q. What test did you use? A. I told you I used 
the whispering voice and the watch. 10 

Q. You did not use the tuning fo1·k, did you? 
A. No, sir. 

Q. Did you use the Galton Eagleton method? A. 
No-, sir. 

Q. You know what it is, do you? A. ':Phe ·wal-
ton Eagleton method? 

Q. The Galton, Galton Eagleto11 method. A. I 
know the ·weber test. I do not know this othe1·. 

Q. That is otherwise lnwwn as the whistle ter-;t? 
A. I don't know it. 20 

Q. You don't kno,v what that is? A. Xo, ~fr. 
Q. You do not specialize in eye, ear, nose, and 

throat ,vork, do you? A. Xo, sir. 
Q. And you are not a neurologist i..~ithe1·? ,.\. 

Xo, sir. 
Q. And you are not an orthopedist? A. I ha Ye 

done some orthopedic work. 
Q. But you do not specialize in orthopedic wo1·k? 

A. I am a general practitioner. 3 O 
Q. You are a general practitioner? A. Yes, sit-, 

that is right. 
Q. You do not know what caused the losR of 

hearing, do you? A. I don't know what caused 
the loss of hearing, is that the question? 

Q. Yes. A. I think I do. 
Q. You onl~~ think so? A. That is all. 
Q. ·would a catarrhal condition cause it? A. A 

catarrhal condition would usually be bilaterally. 
This nsua ll;v seems to be more on one side. 

J 
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Q. I am asking you whether a catarrhal condj · 
tion would cause loss of hearing? A. A catarrhal 
condition can cause loss- of heai-ing. 

Q. Did you determine or find out as to whether 
the man had a catarrhal condition from your ex-
amination? A. I examined his ears. I did not find 

1 o any evidence of a catarrhal oondition. 
Q. ~ou did not find any evidence at all? A. No. 
Q. What examination did you make to try and 

determine that? A. I used the otoscope in examin-
ing his ear. 

Q. Did you find anything wrong with his ear 
at all? A. Yes, there was a retraction of the ear 
drum. 

Q. Is that all you found? A. That was the only 
-that was the only evidence I oould find of ear in-

20 jury. 
Q. Did you find any inflammation? A. No evi-

dence of inflammation, as· far as I could make out. 
Q. Did you find any evidence of sinus · trouble 

there? A. No, sir. 
Q. What examination did you make of the nose? 

A. Just the ordinary examinations. I looked up 
his nose with the nasal speculum, got a decrease 
in both nostri1s, felt the septum. Those are the 

3 0 only examinations I made of the nose. To my 
mind the nose is entirely negative. 

40 

Q. Then, you did not make any examination to 
determine ·whether his frontal sinuses were dark? 
A. We1l, I felt the frontal sinuses. He · complained 
of no pain. 

Q. You did not put the light -in his mouth at any 
time? A. No, I did not. He was not sensitive over 
any of the sinuses , the maxi1lary, frontal, or anY 
other. 
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Q. You say the teeth were in good con di Uon? A. 
I said there were a few cari us teeth. 

Q. Isn't his teeth generally in a bad condition? 
A. No. 

Q. Indicating an ,oral sepsis? A. No. 
Q. Are you sure about that? A. Yes. 
Q. NmY, you say that the tonsils were not en- Jo 

1a1·ged? A. Yes. 
Q. Didn't you notice large stumps there? .A. 

No. 
Q. Did you find any congestion of the tonsils? 

A. I don't understand what you mean. 
Q. You don't know what that means? A. I do 

know what congestion means, but I don't kno-w 
what congestion of the tonsils means. 

Q. Did you find any evidence of crypts in the 
tonsils? A. Crypts in all tonsils. 

Q. Was there any here? A. S me, crypts. 
Q. Were the crypts oongested? A. To my mind 

the tonsils were perfectly normal. 
Q. Perfectly normal? A. Yes. 
Q. Nothing the matter with them? A. Nothing 

the matter with them. 
Q. Now, this man may be suffering at the pres-

ent time, from a catarrhal condition, may he not? 
A. Not in my opinion. 

Q. Well, suppose that it appears from the testi-
mony in this case that he has a catarrhal condj-
tion. 

Mr. Rubacky: If your HonOl' please, I 
,Yant to object. 

Q. (Continuing)-Do you still contend that his 
condition may not be caused from a catanhal con-
dition? 

20 

Mr. Rubacky: I object to the form of the 40 
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question, if your Honor please. It is im-
material and irrelevant. 

The Court: Objection sustained. Do you 
presuppose that ,on your testimony that you 
are going to bring out? 

Mr. Romine: If your Honor please, it al-
l O 1·eady appears in the testimony of theiI- eye, 

ear, nose, and throat specialist that the man 
has a catarrhal condition. 

20 

40 

'!1he Court : Due to the trauma? 
Mr. Romine: He says it is due to the 

trauma. I am asking him assuming that 
the man has a catarrhal condition, does he 
still say that this is not due to a catanhaI 
condition, his present condition. 

The Court : All right. 
M1·. Rubacky: T·hat i:-; not the question, if 

your Honor please. 
Mr. Romine: The stenographer will read 

the question and you ·will find that it is the 
question. 

( The Court Reporter read the last ques-
tion as follo'\Y.s: Well, suppose that it ap-
pears from the testimony in this ca:-;e that 
he ha:-; a catarrhal condition. Do you stm 

contend that his condition may not be 
caused from a catarrhal condition?") 

The Court: 1 will permit the question. 
The Witnes-s: I don't think that the symp-

toms could be possibly due to a catarrhal 
condition. 

Ry Mr. Romine: 

Q. Of ronrse, yon did not find an~r e-videnre of 
catarrah there? A. Not in the ear, no sir. 

Q. So, y,ou don't know how mnrh is duP 1 o rn-
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tarrh or how much is not due to catarrh, do you? 
A. I examined his ears. ·when I e rnmined his ears 
there ·was no catarrh of the ear. 

Q. Then, you are assuming in answer to my ques-
tion that there is no evidence of catarrh and that 
it is all due to trauma, are you? A. That is right. 

Q. And you did not find any evidence of catarrh 
when you examined his ear? A. Absolutely none. 

Q. Now, it may ver·y well be that the man's p1·es-
ent condition is entirely due to a catarrhal condi-
tion and in no way related to trauma, isn't that 
so? A. Not in my opinion. 

Q. Not in your opinion? A. No. 
Q. Of three years practice. A. Right. 
Q. On what do you base your statement that this 

man's condition is due to trauma, on what find-
ings? A. In the first place: I am taking into con-
sideration the history of the accident. 

Mr. Romine: Well, if that is so, your 
Honor-

The Witness: Wait a minute, wait a min-
ute. You are not giving me a chance> to fin-
h:;h my statement. 

Mr. Romine: Go ahead, go ahead. 
The Witness: In discussing the etiology 

of any condition, of any accidental con(ll-
tion, you must determine how this thing 
took place. In conection with this case, this 
man suffered a crushing injm·y of the Yerte-
lmte of the back of the neck, and as the re-
:-mlt of that there has been an injury to the 
ne1Te~, the r-;econd and thinl eenicn l 
nerYes, which supply the sterno-cleido-ma-s-
toid and the trapezius muscles, and as the 
result of this constant irritation, due to this 

) 
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trauma to the nerves, this man has a l'ig-
idity and a spasticity of the muscles supply-
ing both nerves. That iS' how I judge my 
answer. 

By Mr. Romine: 
Q. Now, do I understand that you are taking 

int,o consideration in giving your opinion, in pa1-t 
the history that was given to you of the man's in-
jury? A. I must take that into considemtion. 

Q. Otherwise, you could not fo1·m any opinion 
that you formed, is that right? A. I am fOl'ming 
my opinion-

Mr. Rubacky: I would like Counsel to 
qualify his queS'tion and tell us what he 
means about the statement, 'could he form,' 
because he has been 8peaking in general 
terms here regarding injuries to the nerves. 
I would like him to qualify his question in 
that particular. 

Mr. Romine : In ans,ver to Counsel, I now 
move to strike out the testimony of this doc· 
tor, because it appears that he used in part, 
although Counsel did not want me to ask 
him-it appears that he used in part the 
history that was given to him. He is noth-
ing but the examining physician, and there-
fore, if he based it in part on the history 
that was given to him, his entire testimony, 
I move he stricken out. 

The Court: Strike it out. 
Mr. Rubacky: If your Honor please, I m;k 

an exception, on these grounds; Counsel 
himself-

The Court: Strike out only that part of 
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the testimony that refers to a conclusion as 
to what caused this condition and the 
amount of disability. The other part stands. 
Now, if you want to qualify the doctor, you 
will have to give him the hypothetical que~-
t1on, you will have to give him a hypotheti · 
cal set of facts, because this <locto1· 1 o 
may have gotten a history entirely differ-
ent from the way the accident actually hap-
pened. 

Mr. Rubacky: I ,vill do that when M1·. 
Romine is :finished. 
Mr. Romine: I am th1·ough now. 

Redirect-examination by Mr. Rubacky: 

Q. Doctor, assuming that the objective :findings 20 
that y,ou have related to this Court today existed 
on each of your three examinations, in August, 
November, and January of this year, respectively, 
and that a person who had such objectiYe :findings 
was in an accident wherein an excavation cave-in 
occurred, and he was struck by two four by four 
hoards, and such sand as might have been in the 
excavation at the time, .and that he had a history 
of having been rendered unconscious for a period ;30 
of time, which varied from a few hours to eight 
days, or approximately thereabout, would you say 
that the :findings which you have noticed on your 
three examinations were the direct and proximate 
result of such an accident? A. I certainly ,-vould. 

Mr. Rubacky: That is a 11. 

Recross-examination by Mr. Romine: 

Q. Djd you have the benefit of X-rays at the 40 

) 
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time that you examined this man? A. No, sir, I 
did not. 

Q. Al'e you assuming that this man had a basal 
fracture? A. A basal fracture of the skull? 

Q. Yes. A. I was not assuming that, no. 
Q. Well, then, what effect did this injury have 

1 o upon this man if you did not feel that he had a 
basal fracture? What caused his condition? A. 
The injury to the vertebrae. 

Q. What was the injury to the vertebrae? A. A 
crushing of the vertebrae. 

Q. What is it? A. A crushing. 
Q. A crushing? A. Yes. 
Q. Didn't you think that X-rays would be es-

sen tia] ? A. I was not treating this man. 
Q. No, but you were ,examining him for the pur-20 pose of testifying. A. Yes, sir. 
Q. In Court? A. That iS' right. 
Q. You we1·e trying to find out in your opinion 

·wha.t ·\Yas the matter ·with the man? A. That is 
right. 

Q. If you had an opinion, as this man had a 
crushing of the vertebrae- A. I would say-

Q. One moment, please. If you had an opinion 
that this man had a crushing of the vertebrae , 

30 didn't you think that it was quite essential for you 
to examine the X-rays to determine whether in fart 
that existed? A. I was told that the X-rayR showed 

40 

Q. :X o, not ·what you "\Yere told. I am asking you 
if you did not think it was essential for you to look 
at the X-rays? A. I did think so, yes, Rir. 

Q. But nevertheless, you did not see the X-rays 
themselves? A. I did not see the X-rays. 

Mr. Romine: That is all. 

... 
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By Mr. Rubacky: 

Q. Doctor, just one question. Have you had 
any experience with basal fractures? A. I am not 
a Rontgenologist, and I could not tell one if I saw 
it. 

Q. I say as far as the injuries are conce1·ned, did 
you ever have any experience " rith basal fractures, 
even in your private practice or institutional ex-
perience? A. Yes, I had. 

Q. And do all basal fractures or evidence of basa 1 
fractures in your experience, either professionally 
or institutionally, are they all revealed on X-rays? 

Mr. Romine: Wait a minute , now. I ob-
ject to that. He says he could not tell one 
if he saw it. i think that stopped Counsel 
right there. 

Mr. Rubacky : I asked him if he knew 
whether a basal fracture was revealed on an 
X-ray. 

Mr. Romine : And he said in ans-wer to 
one of my questions that he could not tell 

one if he saw it. That is enough. 
Mr. Rubacky: He has a right to read the 

diagnosis of an expert Rontgenologist. 
The Court: I will sustain the objection. 
The ·witness: In connection with an X-

ray, I ·would say-
Mr. Romine: Wait a minute. Don't ans-

wer that question. 
The Court: Ohjertion sustained. 

Ry Jfr. Rubacky: 

Q. Docto1·, do yon arrPpt De 0osta as an anthol'-
j t~? on surgery? 

10 

20 

30 

Mr. Romine: I object to ·who he accepts. 40 
The Court: I suRtain the objection. 

J 
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DR. LEO KOPPEL, a witness on behalf of the 
Petitioner, being first duly sworn, testified as fol-
lows: 

Direct-examinat-ion by Mr. Rubacky: 
Q. Doctor, you are a licensed practicing physi-

cian of the State of New Jersey? A. I am. 
Q. An have been how long? A. Twenty-one 

years. 
Q. What has been your experience with cases of 

traumatic or industrial surgery? A. That is my 
specialty. 

Q. And you have tes ,tified before this bureau on 
numerous occasions? A. I have. 

Q. About how many times during your exper-
ience, if you kno,Y? A. Oh, I had many occasions. 

2 0 I don't know just exactly. 
Q. Did you examine Mr. Andrew Mudd at my 

request, Doctor? ·A. I examined him in my office 
in Jersey City. 

Q. When, do you recall? A. November 13, 1931. 
Q. Doctor, will you he good enough to tell the 

Court what you observed, if anything? A. A com-
plete physicial examination beginning at the head, 
mouth, neck, chest, and lower extremities · revealed 

3 0 the following: Examination of the mouth showed 
bad teeth, had a considerable oral sepsis, examina-
tion of the cervical region shows a restriction of 

40 

motion. 
The Court: A what? 
The Witness : A restriction of motion to 

the right and laterally, and some restriction 
inflexion. Examination of the upper region, 
including the shoulders and the back, does 
not show any injury nor any evidence of in-
jury. The neurological examination was 



95 

Dr. Leo Koppel-Direct. 

negative. Examination of the abdomen 
·shows a right inguinal hernia. 

By Mr. Rubacky: 

Q. Doctor, you made no attempt to go into the 
ear examination? A. No, I did not attempt to 
make any ear examination. 1 o 

Q. With the findings · that you have had, Doc-
tor, what would you say as to permanent disabil-
ity? Would you say the1·e was · any permanent dis-
ability? A. The man was suffering from a cerYi-
cal strain of the soft structures of the muscles on 
the right side of his neck, probably the sterno-clei-
domastoid, and the upper part of the trapezius. The 
relation of the vertebrae, as far as I could deter-
mine it, was negative. I mean ,vas normal, and I 
did not find any nerve involYement in the Rtruc-
tures which were affected except the muscles tnem-
selves, which were in the state of old inflammation. 

Q. ·what percentage of total permanent func-
tional dj sa bility would you giYe him? A. Based on 
that examination of the man, from my experience 
with such injul'ies , I thought that the man had from 
five to ·seven and a half percent permanent diR-
a bility. 

20 

Q. And your bill for services rendered, Doctor, 0 
would be how much? A. Ten Dollars for the ex-
amination and Fifty Dollars for testifying, Rixty 
Dollars altogether. 

Gross-examination by Mr. Romine: 

Q. Doctor , in formulating your percentage of 
disability, did you include the hernia? A. No, I 
believe that the hemia to my mind is not a com-
pensible affair. 40 

Q. "\Vhat did you take into corn;;ideration in for-

) 
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mulating your opinion of five to seven and a ha.If 
per cent? A. Just the cervical strain, in the ce1·-
vical region of the right side of his neck. 

Q. You did not find any evidence of a fracture 
there, did you? A. I did not find any clinical eYi-
dence of a fracture, no. 

10 Q. Doctor, I show you three X-rays, and a.sk you 

20 

if they show any evidence of a fracture? 

Mr. Rubacky: I object to the form of the 
question, if your Honor please. The doctor 
is not-qualified a.s an Rontgenologist expert. 

The Court: I sustain the objection, unless 
you want to take him as your own witness. 

Mr. Romine: No, we will prove it other-
wise. We have plenty of doctors. It does 
not make any difference. He said he did 
not find any evidence of fracture, anyw~ay. 

By Mr. Romine: 

Q. Does this man have any limitation of motion 
of his neck? A. Yes. The normal range of mo-
tion in the neck is sixty-five degrees forward, fifty 
degrees backward, ten degrees lateral, · and fifty-
five degrees rotation. 

Q. And the last time you examined him was ao November 13, 1931? A. Yes, sir. 

40 

Q. You have not seen him or examin<1d him 
sin re? A. No, sir. 

Q. You don't knmv whether that condition has 
improved? A. I don't know. 

Mr. Rnbacky: With the exception of Dr. 
Dwyer, if your Honor please, the petition-
er's case is closed. Dr. Dwyer happens to 
be the f1'ity Physician of the City of Passaic, 

-
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and he has been called on some very import-
ant business this afternoon. I am willing 
to complete my case on the entire testimon~\ 
of the doctors who have already appearee 
here unless Counsel for the Respondent 
wants the case to go over for another day. 

, ( Dis'Cussion off the record) . J O 

(At this point the hearing was adjoumed 
to February 16, 1932) . 

20 

30 
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NEW JERSEY DEPARTMENT OF LABOR, 

WORKMEN)S COMPENSATION BUREAU. 

Paterson, Passaic County District. 

ANDREW MUDRI) 

Petitioner, 

vs . 

. UNITED ENGINEERS & CONSTRUC-
TORS) INC.) 

Resp on dent. 

February 16, 1932. 

Before: Honorable JOHN J. STAHL, 
20 Deputy Compensation Commissioner. 

30 

40 

APPEARANCES : 

JOSEPH F. A. RUBACKY) ESQ., for the Pe-
titioner, 

ELMER W. ROMINE) EsQ., for the Respond-
ent. 

Mr. Romine: Your Honor please, I have 
Dr. Stevenson here and I wish him to make 
an examination of the Petitioner. 

1\Ir. Rubacky: Your Honor, I will not al-
low them to examine him. They have hau 
eleven examinations already, and I will not 
permit this one. 

Mr. Romine: Counsel makes a bold sta,e-
ment, but it is all l'ight for him. 

The Court: How many examinations ha\'e 
you had? 
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Mr. Rubacky: They have had eleven. 
Mr. Romine: We didn't have eleven. 
( Discussion between Court and Counsel. ) 
The Court: My opinion is that no respond-

ent is entitled to more than three examina-
tions. The Act specifically provides that the 
Petitioner shall not be allowed cosh; for 1 O 
more than three docto1·s, and I see no rea-
son why the same should not apply to the 
1·espondent. Dr. Stevenson, neve1·theless, 
may make an examination. 

DR. THOMAS M. PAS.CALL, a witness on be-
half of the Respondent, being first duly sworn, tes-
tified as follows: 20 

The Court: You have put in yolil' case 
with the exception of Dr. Dwyer, haven't 
you, Mr. Rubacky? 

Mr. Romine: Where is Dr. Dwyer? 
Mr. Rubacky: I have asked the Court,s 

permission to present him at the moment I 
can get him here. 

Mr. Romine: Well, if your Honor please, 
I don't want to put all my doctors in if he 
is going to call Dr. Dwyer. 

Mr. Rubacky: If Mr. Romine is finished 
before Dr. Dwyer gets here, I will withdrmy 
my resenation. 

Mr. Romine: All right. 

Direct-exarnination by Mr. Romi11e: 

30 

Q. Doctor Pascall, you are a practicing physi- 4o 
cian in the State of New Jersey? A. Yes, sir. 

) 



100 

Dr. Thorna8 M. Pctscall-Direct. 

Q. And you have been for how long? A. Over 
t\venty-live years. 

Q. Are you connected in any ·way with the Pub-
lic Servioe? A. I am. 

Q. In what capacity? A. Examining Physician. 
Q. At their clinic in Newark? A. Yes, sir. 

10 Q. Did you examine the petitioner in this case, 

20 

30 

40 

Andrew Mudri? A. I did. 
Q. More than once? A. Twice. 
Q. When was the first examination? A. The 

thirtieth of March, last year. 
Q. 19:::n. Whe1·e did you examine him? A. At 

... .,.ewark. 
Q. What did you find, if anything, as the 1·esult 

of your examination? A. My examination was 
practically negative. 

Q. What examination did you make of the man? 
A. Well, I stripped the man and I found that he 
had no tremors, no Romberg, free motions of the 
head and back, no spasms. His blood pressure was 
124/7 16. He had a right inguinal hernia, and the 
long saphenous vein was dilated from the groin 
to the toes. In the upper leg, the dilitation i8 
about one quarter of an inch. There was · no sup-
port in either case. The man has a well developed 
acne rosacae. So far as my examination, it was 
negative. 

Q. It was negative for any traumatic injury? A. 
Yes. 

Q. And what did you find at the next examina-
tion, Doctor? A. The next examination was on 
the twenty-first day of January, 1932. A well nour-
ished man ; he carried his head to the right. The 
spine ·was straightened, except in the cervfoal 
areas; it is abs·ent when the attention was diverted. 
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Q. "What was absent? A. Twisting of the neck. 
He had no loss of motion in the lateral motions of 
the back. He alleged tenderness over the mastoid 
and the fifth cervical, but he changes the sites of 
the indications. He could bend fo1·ward so that 
the tips of the middle finge1·s are ten inches from 
the floor without discomfort. No loss or length of 1 O 
limbs or motion, and the veins, and hernia, were 
as previously testified at the last examination. 
Station and posture were normal. Many foci of 
infected teeth. Slight muS'cular degeneration of 
the heart. No tenderness on pressure over the neck. 

Mr. Rubacky: I beg your pardon, what 
was the last one? 

The Witness : No tenderness on pres,sm·e 
over the neck. That was the bulk of the ex- 20 
amination. 

By Mr. Romine: 

Q. Did you find any evidence of traumatic in-
jury? A. I could not find any. 

Mr. Romine: That is all. ~ross-examine. 

Crnss-e:ramination by .Afr. Rubacky: 

Q. Doctor, you are a gene1·al practitione-r, are 
you? A. Yes. 

Q. About how many cases of fraumatic injury 
do you see a day? A. Oh, I could not estimatR 
them. 

Q. Do you see one a day? A. Oh, yes. 
Q. At least one a day? A. More than that. 
Q. And this examination that you made was 

made approximately eight months later, wasn't it? 

) 

30 

40 
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A. From the day of the accident-oh, between the 
two? 

Q. Yes. A. Yes. 
Q. From your experience in traumatic injuries, 

Doctor, it is not common that you find an absence 
of minor traumatc injur-ies in a period of eight 
months? A. Yes. 

Q. So that whatever he may have imstained by 
virtue of an accident in the -way of minor details 
would have probably disappea1·ed? A. Scars and 
contusions, yes. 

Q. How many scars did you see, Doctor? A. I 
didn't note. 

Q. You didn't see any? A. I didn't note any. 
Q. You don't specialize in any particular branch 

of medicine, do you? A. No. 
2 O Q. So that in testing the petitioner for any nerv-

30 

40 

ous manifestations, what particular tests did you 
use? 

Mr. Romine: I object. He didn't say any-
thing about nervous manifestations. He is 
not a· neurologist. 

M:r. Rubacky: If your Honor please-
Mr. Romine: I didn't put him on for that 

purpose. 
Mr. Rubacky: He said no tremors, 110 

Romberg, and no spasms. Those are all 
manifestations of the nervous system. 

Mr. Romine: If your Honor please, ·w-hen 
he goes into the nerve ailments, he goes in-
to the field of neurology, and I didn't put 
this witness 011 as an expert in neurology. 

The Court: C1onfine yourself to the fact 
that he found no tremors, and the fact that 
he found no Romberg. 
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By Mr. Rubacky: 

Q. So the only nervous manifestations you 
found were that there were no tremors, no Rom-
berg, no spasms? A. No incoordination. 

Q. And no incoordination. You didn't try the 
pupillary reflexes? A. No. 

Q. You didn't try the Achilles reflex? A. Ko. 10 
Q. You didn't try the kn~e jerk, did you? A. 

No. 
Q. And you didn't try the elbo-w jerk, did you? 

A. There were no exaggerated reflexes. 
Q. I say did you try them, Doctor? A. No. 
Q. Did you make use of any X-rays that wen 

taken in this case? A. I saw some. 
Q. You saw some, but you don't know whether 

they ·were his? A. Well, they ,vere alleged to be 
his. 

Q. I know, Doctor, but were they taken under 
your supervision? A. No. 

Mr. Rubacky: I ask that any answer· in 
reference to the X-rays be stricken out. 

Mr. Romine: You asked him about it, and 
he is telling you. I don't think you can 
move to strike it out now. 

By Mr. Rubacky: 

Q. You say that the spine was · straightened ex-
cept in the cervical area? A. Yes. 

Q. When you speak of the cervical area, what 
particular cervical vertebra did you refer to? A. 
Well, he said he had-

Q. I am not asking you what he said; I am ask-
ing you what you saw, Doctor. A. I saw nothing 
as to the Rite that he mentioned where he had 
pain. 

) 

20 

40 
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Q. -well, didn't you say that you saw the spine 
was straightened except in the cervical area? A. 
Yes. 

Q. What vertebrae in the cervical region were 
involved then? A. I say between the fourth and 
the seventh. 

Q. Between the fourth and the seventh. Would 
10 any involvement of the cervical vertebrae in the 

fourth to the seventh vertebrae involve any of the 
nervous system? 

20 

Mr. Romine: I object to that, because I 
didn't ask the doctor anything about his neu-
rological symptoms. I didn't put him on for 
that purpose. We are going into the realm 
of neurology, and I object to it. We have 
those experts here. 

The Court : ( To the reporter) Read the 
question. 

( The Reporter read the previous question 
as follows: "Would any involvement of the 
cervical vertebrae in the fourth to the sev-
enth vertebrae involve any of the nervous 
system?'') 

The (;ourt: If the doctor can answer it 
I wil1 allow it. 

0 O Mr. Romine : He is not here as an expert. 

40 

We have Doctor Dowd, and we have Dr. 
Stevenson; they are expertR in neurology. 

The 0ourt: Do you feel, Doctor, that that 
question involves the neurological system? 

The Witness: Yes. 
The Court: I will sustain the objection . 
Mr. Rnback;v: Exception. 

By Mr. R1.tbacky: 

Q. Doctor, I am not asking you for any partic-
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ular nerves. I am asking you what portion of the 
nervous system would be involved. 

Mr. Romine: I object. 'fhat is the same 
question ove1· again. 

By Mr. Rubacky: 

Q. Well, Doctor, you know atrophy ·when you ] 0 
see it, do you not? A. Yes. 

Mr. Romine: I object to that. 
The Court: He has answered the question. 

By Mr. Rubacky: 

Q. In an atrophic condition of muscles you have 
nerve involvement, do you not? 

Mr. Romine: I object because it is not 
cross-examination. It is going into the realm 
of something that is outside of this doctor's 
specialty. 

The Court: Counsel has a right, on cross-
examination-

Mr. Romine: I know, but how can he ask 

20 

him outside of his pa1·ticular science. If a 
medical science is outside of a certain doc-
tor's specialty, how can he ask him on an · 
other specialty? He is going into the realm 30 
of neurology, and the doctor says he is not 
a neurologist. I didn't ask hi.m anything 
about nerve involYements. 

Mr. Rubacky: If your Honor please-
The Court: That question is not one lim-

ited to the field of neurology. 
Mr. Romine: He has not testified h1 hiR 

examination anything about atroph)-. 'rhat 
i~ Coum;el's injection into the matter. I oh- 40 

) 
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ject on the further reason that it is not 
proper crosis examination. 

Mr. Rubacky: Your Honor please, I ask 
that the doctors' testimony be stricken out 
with reference to all of the manifestations 
that he tried to elicit, no tremors, no Rom-

lO berg, no spasms; ho-,,r then is he qualified if 
he does not know anything about the ne1-Y-
ous s1ystem? 

20 

30 

40 

Mr. Romine: I have no objection to him 
asking him how he found out about the 
tremors, the Romberg. 

Mr. Rubacky: If your Honor please, I am 
not going to try-

The Court : It iS' within the sphere of 
neurology. 

Mr. Romine: That is all the doctor testi-
fie,d about. Now he is asking him about 
nerve involvements which goes' beyond the 
realm of the direct examination. That is 
why I object to it. 

The Court: I overrule the objection. 
Mr. Romine: I take an exception. 
( The Reporter read the previous question 

as follows: "In an atrophic condition of 
muscles you have nerve involvement, do you 
not?") 

The Witness: Not always. A man may 
have a fracture and he can use his arms, and 
he can use-

By Mr. Ritbacky : 

Q. Doctor Pascall, do you mean to say with a 
fracture of the cervical vertebrae, do you want this 
Court to believe that there would be no nervous 
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manifestations whatsoever? A. If there was a 
fracture of the cervical vertebae? I said in simple 
fractures. 

Q. I am asking nmv particularly of the cei-vica l 
vertebrae. 

Mr. Romine : Your Hono1· please, the1·e is 
110 allegation in this case that this man had 
a fracture. 

The Court: Objection sustained. 
Mr. Rubacky: If your Honor please, I say 

if there is any involvement of the cenica l 
vertebrae. l!.,rom the testimony previously, 
we alleged a cranial disturbance, a disturb-
ance to the cranial nerves. All that goes 
through-

The Court : Are you testifying now? 
Mr. Rubacky: No, sir. 
The Com-t: I sustained the oLjection. 

By Mr. R1tbacky: 

Q. What significance is there to tremors, Doc-
tor? A. Oh, tremors may have significant factors, 
and they may not. 

Q. Well, what would be the significant fact01·s? 
A. Well, a doctor on the stand may show tremoi-s, 

10 

20 

and he may be perfectly normal. 3 O 
Q. What significance would there be attached to 

it? A. T ervous. 
Q. Nervous manifestations? A. Yes. 
Q. .Just plajn, general nervous manifeshttions? 

A. Yes. 
Q. -wouldn't that involve any of the general 

nervous system? A. It may not. 
Q. "\Vhen you say a person could be nel'Yous, you 

a re speaking of all the nerves in a general way. A. 
Yrs. 

) 

40 
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Q. You want this Court to believe that a person 
,·vho is generally nervous has no disturbance of the 
nervous system? A. There is a disturbance of his 
nervous system. For instance, any doctor testify-
ing ,on the stand, he may have a slight disturb-
ance of his nervous system. For instance, in my 
case, I might have tremors on the stand, but I am 
not nervous as a rule. 

Q. I app1·eciate that, Doctor, but, I am asking 
you about the condition generally, not about yom· 
condition. A. Tremors? 

Mr. Romine: I object to it. He is talk-
ing about conditions generally, and I am 
objecting to it. 

The Court: He is going into the question 
of credibility, I suppose. Counsel has a wide 
latitude of examination on cross-examina-
tion. I overrule the objection. 

The Witness: There must be some nerv-
ous situation somewhere to allow tremors. 

By Mr. Rubacky: 

Q. What would you say the nervousness was sub-
divided into, that you spoke of; into what typical 
divisions? A. In my case? 

3 o Q. In a general way. A. Why, I say it is func-

40 

tional or organic. 
Q. And if a person has an 01·ganic lesion that 

manifestation would be more permanent, would it 
not, than if it w·ere functional? A. I should think 
so. 

Q. What significance has the Romberg sign? A. 
The Romberg, as I understand it, signifies some 
cerebral lesion. 

Q. Do you know what particular significance it 
has? A. I never went into it. 

..... 
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Q. What significance would musculiar spasm 
have? A. Evidently some nerve initability. 

Q. ·what significance would the sa phenous vein 
have that you mentioned. 

Mr. Romine: I object to it. He didn't 
mention it. 

The Court: Did you mention it, Doctor? 
The Witness: Yes. Evidently an old var-

icosity. 

By Mr. Rubacky: 

Q. You said on direct examination that there was 
no loss of motion in the lateral movements of the 
back. A. Yes, he could bend forward so that the 
tips of the middle fingers ·were ten inches from the 

10 

rtoor, with both hands. 20 
Q. What would you call that, lateral movement 

of the back, Doctor? A. Lateral moYement of the 
back? I said forward. 

Q. You also said forward moYement subsequent-
ly, but you did say on direct that there wm; loi-;s 
of moYeme-nt:-; in the lateral moYement of the hack. 
A. Yes. 

Q. Was his condition changed in any way from 
the thirtieth of March, 1931 to the hYenty-firi-;t of 
~January, 1932? A. I could not find much. 

Q. Would you look at ;rnur recordi;;, now, Dor· 
tor? A. Yes. 

Q. Would you mind allowing me to i;;ee them? 

)fr. Romine: I object to C1ounsel looking 
at them. 

l\Ir. Rubacky: I have a right to examine 
the records. The witness has used them to 
i-efresh his memory. 

Mr. Romine: I don't think you haYe. 

) 

:rn 

40 
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Mr. Rubacky: Absolutely. 
Mr. Romine : I never heard of it. 
The Court: I sustain the objection. 

By Mr. Rubacky: 

Q. Are all those records made in your· own hand-
writing? A. No, they are typed. 

10 Q. They are records of information that was 
given by you to the typist? A. No, they are typed 
by myself. 

Q. They are typed by yourself? That particular 
record that you have there was ' made at the time 
of your particular examination, was it not? A. 
Yes. 

Q. Well then, Doctor, will you answer and tell 
me what sort of writing you put on the back page 

20 of that card this morning? A. Yes, that is my 
previous examination. 

:rn 

Q. Well, then, you went entirely by hearsay tes-
timony, didn't you, ·when you -wrote that down upon 
your card? A. I don't quite follow what you mean. 

Q. Yon don't recall what you wrote down; yon 
didn't 1·ecall this morning, did you? A. Recall. 

Q. Yes. A. T don't follow that at all. 
Q. Doctor, could ~'OU have written all that yon 

did write on th~ back page of that card from your 
O-\rn memory thh; morning? A. I don't remem-
ber any of these cases. I keep them from one ex-
amination to the other. 

Q. Those rero1·ds were taken from the same rer-
orch; that Mr. Romine submitted to you this morn-
ing. A. No ,and yes. These are notes of my exam-
ination made on the thfrtieth day of March, 19H1, 
and put on the back of the card: my notes ,,,ere 
made at the time I examined him at the last ex-

4 O amination. 
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Q. Yes, but the records you had on the card, on 
the back, page, are records that you made this 
moi-ning while in Court. A. Yes, of the examina-
tion made on the cai-d-

Mr. Rubacky : That is all. 
The Witness: ( continuing) of March 31, 

correct. 10 

Redlirect-examination by Mr. Romine : 

Q. I show you a report signed by Doctor Pascall 
and ask you if that is the report you ref erred to 
this morning? (Handing a paper to ·witness). A. 
Yes. This is an examination that I made, signed 
by me, typewritten by me. This is an examination 
of which I checked the essentials that are on the. 
back of the card. I checked them in the Court 
room this morning. 

Q. This (indicating) is the original examina-
tion that you made on 3/30/31, and your testimony 
is the samP? A. Yes, absolutel~r. 

Recross-e{I'amination by Mr. Rubacky: 

Q. Doctoi-, can you explain why yon didn't put 

20 

that on the card at the time? A. Yes. :30 
Q. You said you made youi- records immediate-

ly after? A. Yes, the reason I made this report 
waH that at the time I made that-that i~ the 
Ol'iginal 1·epo1-t. I haYe no copy of that. This (in-
dkating) is the original report of which he has 
a copy. 

Q. Doctor, in other words, do I understand you 
to say that the repoi-t you put on this c~u<l now 
wasn't made at the time of your second exami11a-
tion? A. No, no: that is wrong. 40 
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Q. Well then, how can you explain its absence 
from the card today before you came to Court? A. 
I have a new system, and in this system I make the 
card out at the time of examination. 

Q. When did that new system take effect? A. 
The first of the year. 

10 Q. The first of what year? A. This year. 

20 

Q. So that the system that you employed in 1931, 
was the card system, and this system that you men -
tion now of making the original on the pink sheet 
is the new system? A. No, no. 

Q. Well then- A. In other words, his report~ 
ihe report that counsellor has is of the examina-
tion of January twenty-first; that is a copy made 
by me. The note that I have on my card of the 
examination in March, is the copy of the original 
made by me. 

Q. Now, Doctor, I have just one or two more 
questions. In the movements that you have describ-
ed, were all those movements voluntary or were 
they made by force? A. Oh, no. He did that vol-
untarily. 

Q. You found nothing whatsoever in objective 
signs that he might have manifested either in 
March, 1931, or January, 1932? A. That is co1·-

ao rect. 

40 

Q. Did you notice particnlarl:v the muscles of 
his neck? A. Yes. 

Q. And you saw nothing there? A. Yes. I said 
that ·when the attention was diverted, there is no 
deviation from the normal, and there is no-to 
quote what I said-"There is no loss of motions for 
the lateral motions of the back, and hyperextension 
of the spine is normal. There was no lengthen -
ing of the limbs or lost motion of the limbs, and 
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the spine was straight when the attention ·was di-
verted.'' 

Q. But ·\Yhen you were talking to him, you sa~Y 
the cervical spine wasn't straight; that it was 
straight only when the attention was diverted, is 
that right? A. Why, the spine was straight ex-
cept in the cervical region; it was absent when 1 o 
the attention was diverted. 

Mr. Rubacky: That is all, Doctor. 
Mr. Romine: That is all. 
( Witness Excused) . 

DR. PERCY H. TERHUNE, a witness on behalf 
of the Respondent, being first duly sworn, testified 
as follows: 

D-irect-examination by Mr. Romine : 

Q. Doctor-

Mr. Rubacky: I ,Yill admit the doctor's 
qualifications. 

Ry Mr. Romine: 
Q. Doctor, did you take some X-i-ays of the pe-

titioner in this case, And1·ew Mudl'i? A. I did. 
Q. When did you take those X-rayR? A. The 

eighteenth of .... T oyember, 1930. 
Q. Do you haYe those X-1·ays here? A. Ye8, sir. 
Q. What do those X-rays show, Doctor? A. 

\Vell, I took two sets, one stereoscopic, anteropos-
terior X-1·ays from the front to the back, a lateral 
Yiew of the cervical spine. In the steroscopic Yiew, 
it showed nothing abnormal whatsoever. 'rhey are 
not a8 clear as they were two years ago, I will 

) 

20 

:-rn 

40 
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say that. In the lateral spine, it also showed no 
evidence of trouble in the vertebrae. 

Q. How did you find the alignment of the verte-
brae, Doctor? A. The alignment was normal. 

Q. Any injury to the vertebrae at all? A. Noth-
ing that could be discovered. 

lo Q. Was there any pressure indicated-A. No. 

20 

30 

40 

Q. ( Continuing) -on nerves? A. No. 
Q. There was no pathology at all? A. Absolute-

ly nothing could be discovered by the X-ray. 
Mr. Romine: If your Honor please, I of-

f er these in evidence. 
Mr. Rubacky: No objections. 
( The pictures referred to were received in 

evidence and marked "R-1," "R-2," and "R-
3.") 

Mr. Romine: I think these X-rays here 
(indicating) have already been offered in 
evidence. 

By Mr. Romine: 

Q. I show you X-rays marked "P-1," "P-2," and 
"P-3". 

Mr. Rubacky: I am going to object to any-
body reading the X-rays unless they are read 

· under ideal conditions. I don't want my pe-
titioner's case prejudiced in any way. 

Mr. Romine: Maybe the doctor knows 
how to read X-rays'--

The Court : What do you mean by ideal 
conditions? 

Mr. Rubacky: Anybody reading the X-
rays now is not reading them under ideal 
conditions. There is not enough light-

The Court: The doctor ·read thf'm from 
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the film box, and his diagnosis was made 
from the film box. I overrule the objection .. 

Mr. Rubacky: I ask for an exception. 
By Mr. Rorwine: 

Q. I show you X-rays "P-1," "P-2," and "P-3," 
pictures of the skull of the petitioner, and ask you 1 0 if you can find any evidence of a basal fracture? 
A. No, sir. 

Q. There is no evidence there. 

The Court : ( To the Reporter) Read the 
last question and answer. 

( The reporter read the previous question 
and answer as follo1rn: "I show you X-rays 
"P-1," "P-2," and "P-3," pictures of the skull 
of the petitioner, and ask you if you can find 2 o 
any evidence of a basal fracture"? A. "No, 
sir.") 

By Mr. Romine: 

Q. You are able to read these here, Doctor, to de-
termine that? A. Yes. 

Mr. Romine : That is all, Doctor. 

Gross-examination by M1'. Rubacky: 

Q. Doctor Terhune, I am pointing to the first 
vertebra there; (indicating) is the1·e any pathol-
ogy h1 that? A. No. 

Q. r one at all in the spinous process? A. No. 
Q. Is there any difference in the spaces between 

the second, third, fourth, and fifth? A. There al-
ways fa. 

Q. There always is? A. Yes. 

) 

40 
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Q. So that there are no people that are alike? 
A. No, I would say no. 

Q. Doctor, what , is the proper way of X-raying 
a person for a basal fracture of the skull? 

Mr. Romine: I object to that. They pro-
duced X-rays which their doctor said-one 
of the doctors said he thought it sho-wed evi-
dence of a slight basal fracture. I only ask-
ed this doctor to determine from their X-
rays, which were used by their doctors. 

Mr. Rubacky: Your Honor please, there 
has been no evidence submitted by any of 
my doctors, because these X-rays were sub-
mitted by me from the hospital. They are 
pa1·t of the record of the hospital while Mr. 
Mudri was under the treatment of the hospi-
tal physicians. 

Mr. Romine: May I 1·efer to the testimony 
of Dr Reeves, who says, there is a very sma 11 
amount of fracture of the basal. 

ThP, Court: I sustain the objection. 
Mr. Rubacky: I still press the question. 
The Court: I h:we sustained the objertion. 

By Mr. Rubncky: 

Q. Doctor, you have nothing here of a picture 
taken directly through the skull and particularly 
photogrnphing the base of the skull, have you? A. 
You ,,,.ould not take it directly through. 

Q. How ~rnuld you take it? 
Mr. Romine: I am objecting to how they 

would take it, because we are using their 
own X-rays. 

Mr. Rubacky: Your Honor please, they 
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are not my own. They were submitted as 
part of their case. 

Mr. Romine: They produced it as part 
of their case. 

Mr. Rubacky: That is true; we didn't 
have an opportunity to X-ray the man. 

The Court: I sustain the objection. 10 

By Mr. Rubacky: 

Q. What are the usual views that are taken of 
the skull to elucidate a basal fracture? 

Mr. Romine: I object. That is the same 
thing again, your Honor. 

Mr. Rubacky: The usual pictures that are 
taken. 

The Court : This man is an expert, Mr. 2 0 
Romine, isn't he? 

Mr. Romine: I know he is, but what dif. 
ference does it make what the usual meth• 
ods are. ,ve are going by what your Honor 
has 1·uled in this case, the X-i-ays which were 
offered in evidence, and which they claim 
8hows a basal fracture, which we deny. 

( Discussion between Court and C1ounsel). 
The Court: T srn;;tain the objection. 

Uy Afr. Rubacky: 

Q. In any of these pictures, Dr. Terhune, did you 
find any evidence of any patholog~ T at a 11 in the 
Hku 11? A. None. 

Q. None whatsoeye1·. You noticed, of com·se, that 
the pictures are spotted, do you not? A. Yes. 

Q. You know, of comse, that those pictures are 
not being read with t·he use ,of the film box? A. 

30 

Yes. 40 
~fr. Rubacky: That is all. 

J 
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Mr. Romine: That is all. 
( A short recess was taken) . 
Mr. Rubacky : Your Honor please, with 

your Honor's permission I would like to re-
call Dr. Terhune for one question. 

By Mr. Rubacky: 

10 Q. Dr. Terhune, do all linear basal fractures 
manifest themselves · on X-ray pictures? 

Mr. Romine: I object. 
The Court: Answer the question, Doctor. 
The Witness: I don't think any X-ray is 

a Hundred percent correct. 

By Mr. Rubacky: 

Q. About how many, in your experience-what 
2 0 is the percentage, rather, of basal linear fractures 

that have manifested themselves on X-rays? A. I 
think the great majority of them. 

40 

Q. Well, about? A. I don't know in percent. 
Q. You don't know in percentage? A. No. 
Q. You haven't had experience subsequently to 

check up your diagnosis by autopsy work? A. No. 

Mr. Rubacky: That is all. 
(Witness excused). 

DR. ALBERT JAHN, a witness on behalf of 
the Respondent, being first duly sworn, testified as 
follO\YS: 

Direct-e{l'atnination by Mr. Romine: 

Q. You are a practicing physician, Doctor? 

Mr. Rnbacky: I admit his qualifications. 
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By Mr. Romine: 

Q. You examined the X-rays of Andrew Mudri, 
the petitioner in this case? A. Yes, sir, I did. 

Q. And where were those X-rays? A. Where 
were they? 

Q. Yes. A. They were in the file of the St. 
Mary's Hospital. 1 O 

Q. Are you connected with the St. Mary's Hospi-
tal? A. I am. 

Q. You are a specialist, are you, in X-ray work? 
A. I am. 

Q. Now, I think that it is admitted that those 
(indicating) are the X-rays-

The Court: Read them, Doctor. 

By Mr. Romine: 

Q. I show you "P-1," "P-2," and "P-3," and ask 
you if those are the X-rays you examined? A. Yes, 
these are the X-rays. 

Q. Did you have a shadow box when you exam-
ined them? A. Yes, I did. 

Q. And you had ideal conditions? A. Yes. 
Q. Did you find any evidence of a fracture of 

the skull? A. No, I didn't. 
Q. You found no evidence on these X-rays of a 

basal fracture, or of any pathology at all? A. No, 
I found no eYidence of a fracture of the skull. 

Mr. Romine: That is all. 

Oross-examin,ation by Mr. Rubacky: 

Q. Doctor, at whose request were those pictures 
taken? A. That I could not tell you; whoever 
is in charge of the case. 

Q. I beg your pardon? A. I don't rememhe-1· 
that. 

J 
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Q. I show you now a requisition for X-ray of Andrew Mudri, and I ask you whether there is any mention made of any probable fracture of the base of the skull on it? (Handing a paper to witne ·ss). 
Mr. Romine: I object to that. 
Mr. Rubacky : Those are in evidence, if 10 your Honor please. 
Mr. Romine: In the paper that he has 

shown him-
Mr. Rubacky: The Hospital records were 

admitted into evidence. This is the hospital 
record, if your Honor please. It was sub-
mitted at the time with a stipulation by 
Counsel at your Honor's direction. 

Mr. Romine : I think the papers were ad-20 mitted for what they are worth. The paper 
speaks for itself. 

ao 

40 

The Court: This is Dr. D-wyer's report. 
Dr. D-wyer put it down. 

Mr. Rubacky: I am asking him whether 
there is anything on there that made a ten-
tative or probable diagnosis of the fracture 
of the base of the skull. This is a request 
to Doctor-

Mr. Romine: ~Just a moment. It is ob-
jectionable for two reasons. I think Docto1· 
Dwyer is the only one that ran testify to 
that. 

The f1onrt: I ·will permit the question, so 
far as the rPquisition being made. 

Mr. Rubacky: That is all I am asking 
him. 

The Witness: There is no mention made 
of a tentative dia~nm;is of any kind. 
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!Jy .Mr. Rubacky: 

Q. There is no mention made of a tentative diag-
nosis on this slip, Doctor? 

Mr. Romine: I object to him using the 
slip. 

Mr. Rubacky: Your Honor please-
The Court : This man is in charge of the 

laboratory. 
The Witness: I am sorry, I will have to 

retract that. There is a suggestion that there 
is a probable fracture of the skull, but noth-
ing specific about the base of the skull. 

By .Mr. Rubacky : 

Q. If there had been a requisition for a picture 
of the base of the skull, you would have had other 
views taken? A. If there were any suggestion on 
this, any suspicion, we might have gone farther. 

Q. Doctor, what is your experience with refer-
ence to the percentage of basal linear fractures ,that 
show up in X-ray films? A. That is impossible to 
say, because I don't know how many are negative 
which are really positive. In fact-

. Q. In your experience, therefore, Doctor, you 
haven't checked up on the X-ray findings by au-
topsy work have you? A. Not to any extent. 

Q. How many, Doctor, did you examine, if you 
cau recall? A. How many fractures of the base? 

Q. How many fractm·es of the base of the skull 
that you scnv subsequently at autopsy. A. Rela-
tiYely fe'w, I should say. 

Q. How many, one, two, three, four, five? A. 
Perhaps half a dozen. 

Q. And the percentage that sho-w, you say, you 
are unable to deterrn1ne on the films? A. It is im-
possible to say. 

J 
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Mr . . Rubacky :That is all. 
Mr. Romine : Your Honor please, I would 

like the doctor to look at these (indicating) 
X-rays. I have a man coming who will prove 
that he took them. 
The Court : All right. 

Mr. Rubacky: If your Honor please, I ob-
ject to that. 

The Court : It will be connected up. 
Mr. Rubacky: Your Honor please, they 

first must be admitted in to evidence. 
Mr. Romine: If I don't prove it, I will 

agree to have it s,tricken out. 
The Court: If it is not connected up it 

will be stricken out. 

2 o Redirect-examination by Mr. Romine : 

30 

Q. I show you, Doctor five X-rays of the skull 
and ask you to look at those and tell us whether 
you find any evidence of a fraoture? 

Mr. Rubacky: For the purpose of identi-
fication, I think ,ve ought to mark them. 

Mr. Romine: Yes. 
The Witness : I see no evidence of frac·· 

ture in the skull. 

By Mr. Romine: 

Q. Do you find any pathology at all? A. No, I 
don't. 

Mr. Romine: I ask to have them marked 
for identification. 

( The pictures referred to were received 
and marked "R-4," "R-5," "R-6," "R-7," "R-
8" for identification). 

40 Mr. Romine: That is all. 
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Recross-examination by Mr. Rubacky : 

Q. Doctor, these views show nothing more than 
the views you took? A. No, they don't. 

Q. So that the other views that you referred to 
previously aren't any different, or are they? I 
mean, when I speak to you about that, about tak-
ing particularly basal pictures. A. Those a1·e the 
same views as I did. 

Q. And these a1·en't being read under ideal con -
ditions such as a film box? A. No. 

Mr. Rubacky: That is all. 

By Mr. -Romine: 

10 

Q. Doctor, you are able, are you, under the con-
ditions existing here, to read these X-rays and de-
termine whether there is any pathology? A. I feel 20 
that I am. 

Q. You said that those X-rays marked for iden-
tification are the same views that you took. I show 
you two of the X-rays marked "R-4" and "5." You 
didn't take views from that angle, did you? A. 
There is one more. This is-let me see that ,one. 
This view ·we didn't take. There is one extra. 

Mr. Romine: That is all, Doctor. 
(Witness excused). 

DR. GERARD J. VAN SHOTT, JR., a witness 
on behalf of the Respondent, being first duly sworn, 
testified as follows : 

Di1·ect-exarnination by Mr. Romine: 

30 

Q. You are a practicing physician of the- State 
of Ke·w ~Jersey? A. Yes, sir. 40 

J 
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Q. How long have you been practicing? 

Mr. Rubacky: I admit his qualifications. 

By Mr. Romine: 

Q. Did you examine or treat Andrew Mudri, the 
petitioner, in this· case? A. Yes, I did. 

The Court: Which did you do? Did you 
examine and treat him? 

The Witness: Both. I treated him from 
September 2, 1930, until February 13, 1931. 
Those treatments were all at my office. 

By Mr. Romine: 

Q. When you first examined him, what was his 
condition? A. The first time I examined him, he 
was in St. Mary's Hospital. At that time he had 
a laceration of the back of the scalp, about an inch 
and a quarter long, in the occipital region of the 
scalp. He has some abrasions of his forehead, left 
side, and his face; contusion of the back of his 
neck, on the right side. 

Q. What did you do for him? A. At my office 
-I didn't do anything for him at the hospital. I 
don't recall whose service he was at the hospital, 
but at my office his complaint was pain on the 
right sjde of his neck, just below the ear, and a 
feeling of-he described it as a wooden feeling on 
the scalp just above the ear, on the right side. 

Q. What treatment did you give him? A. The1·e 
T gave him nothing except lamp treatments and 
massage. ':I.1hose were continued a.t intervals of a 
few days apart right through to February thir-
teenth; after that time, I didn't treat him. 

Q. "Tas there any improvement under your treat-

-,. 
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ment? A. Yes, he improYed. He always held his 
head slightly to the right. 

Q. Did you notice any evidence of a hernia at 
any time? A. Yes. 

Q. When was that? A. In April, I think on April 
13, 1931, I found that he had a right inguinal her-
nia about the size of a small peach. 

Q. Had you noticed that before? A. I didn't. 
There ,vas no mention of it before, and no com-
plaints about it. 

Q. That was several months after you first began 
to treat him that you noticed the hemial condi-
tion? A. I first observed that myself on April 
13, 1931. When I started to tr-eat him September 
2, 1930, all of his complaints during that time 
were of the right side of his neck, high up, just be-

10 

lo-w· the mastoid process. 20 
Q. You haven't seen the man since Ap1·il, 1931? 

A. No, sir. 
Q. What was his condition at that time? A. 

\Vell, at that time, he still complained about-es-
pecially about pain or tenderness on pressure over 
the upper part of the external mastoid muscle, and 
some numbness in the scalp just aboYe the ear, on 
the right side. 

Q. Were yon able to find any cause for that? A. 
:No. 

Mr. Romine: That is all. 

C1ross-exaniinMion by Mr. Rubacky: 

Q. Doctor, at ,Yhm;e request did you go to Rt. 
Mary's Hospital? A. Mr. Lyons, of the Public 
Senice. 

Q. That was how many months afte1·; when after 
the accident, I mean? A. I think it was on Au-
gust 22, 1930. 

J 

30 

40 
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Q. On August 22, 1930, you ·went to the Rt. 
Mary's Hospital? A. Yes. 

Q. You hadn't Reen him prior to that time, Doc-
tor? A. No. 

Q. Didn't he make any complaints other than 
those ·which you mentioned here today at that time? 
A. The chief complaint and persistent complaint 

lO was pain in his neck, in the upper part of his neck 
on the right side, just below the ear, and numb-
ness in this part of his scalp. (Indicating). 

Q. Didn't he make complaints of headaches, Doc-
tor? A. I don't recall that he did. 

Q. You looked at the hospital record when you 
went to the hospital, did you not? A. I believe I 
did. I don't kno-w when-

Q. He made a complaint of headaches, did he 
20 not? A. He might have. 

Q. Do you recall seeing that report in the hos-
pital record? A. I don't know as I do. 

Q. Doctor, he made complaints, did he not, Doc-
tor, of being dizzy and haYing been unconscious 
for a long period? A. I don't know anything 
about his being m1conscions. 

Q. You examined the hospital records, did :von 
not Doctor? A. I am not so positive. I think T 

:rn saw a general ...... -ra~~ report. 
Q. That is the only report of the hospital 1·ec-

ords that yon looked at? 

40 

Mr. Romine: He said he does not 1·rmem-
her. 

'rhe vYitness: I am not certain whether 
the muse told me, 01~ ·whether J snw H. I 
don't know positfrely. 

Ry .Mr. R1.l•backy: 

Q. ,Vhen ~you made this e. aminntion at the ho, -

---
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pita 1, the man was in what posture? A. I am not 
so certain of that either, hut I think he was sit-
ting in a chair. 

Q. Did you examine him while he was in the 
chair? A. Yes. 

Q. Did you strip him? A. "\Vell, he was in hos-
pital clothes at the time. 

Q. Did he- A. His whole complaint at that time 
referred to the right side of his neck. 

Q. I appl'eciate that, Doctol'. Do you 1·ememhe1·, 
Doctor, particularly whether you did or didn't ex-
amine him for a hernia at that time? A. I don't 
know whether I did or not. 

Q. As a matter of fact, the first day that you did 
examine him for a hernia -was on the day ·\vhen you 
found him- A. On the thirteenth of April, 1931, 
is when I made a complete examination and found 
the hernia. 

Q. It was- A. I asked him when it appeared, 
and he told me September previous. 

Q. But that ·was the first time, Doctor, that you 
really made an effort to examine him for the her-
nia? A. -when I examined him, that was the first 
time I kne ·w that he had it. 

Q. This laceration that you spoke of-you 1ook-· 
ed at the scar, did you not? A. Oh, yes. 

Q. That scar is quite wide with l'espect to its 
width? A. It is perfectly healed, yes. 

Q. Yes, I appl'Pciate that, Doctor. Fl'om the ob-
senation that yon made of the scar, Doctol'. wou1d 
you say that was a superficial laceration or a deep 
laceration? A. Superficial. 

Q. It was a superficial laceration. ...\.. It mn,Y 
lu1Ye gone through the scalp. 

Q. Did ~·on try to moYe the scar to try to Hee 

10 

20 

30 

40 
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whether it was adherent to the bony structures or 
close to the bony structures? A. I suppose I did, 
but I don't recall. 

Q. You don't remember that. That scar was an 
inch and a quarter long the first time you saw him, 
was it not? A. Yes. 

1 o Q. That was approximately a month after the ac-
cident? A. No, a few days-four days or so. The 
first time I saw him was in St. Mary's Hospital. 

Q. That was the time you saw the scar. These 
abrasions that you mentioned on the left side of 
the face, forehead, they were quite manifest? A. 
Yes•. 

Q. And the conditions on the back of the 
neck, they were quite apparent? A. Yes. 

Q. And the pain m the right side of the neck 
2 O was his most important symptoms? A. It was his 

only persistent complaint. 
Q. It ·was his only persistent complaint? That 

complaint persisted all the time, from the tw'enty-
second of August, until the thirteenth of April, 
1931? A. That is what he w·as treated for. 

Q. vVhen he left you, Doctor, he ,vas discharged 
by you, '\ms he not? A. No. 

Q. Did you make any request to have him come 
:rn back? A. He was treated, I believe, in Paterson. 

Q. ·wen, Docto1·, I knO""\Y, but on the day you dis-
cha1·gerl him, did you make any request for him to 
come hack to yon? A. Re came back-February 
thirteenth was the last time I treated him. He came 
back April thirteenth, at which time I exarnined 
him again. 

Q. But he came back voluntarily, not at your re-
quest? A. Well, I didn't spec_ifically request that. 

40 Q. Doctor, do you remember you calling- m~r of-
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flee and finding out if you could examine Mr. 
Mudi-i then? A. I don't. 

Q. You don't recall that? A. No. 
Q. But you would not say that you didn't have 

a conversation with me a day or two prior to April 
thirteenth, for the purpose of making an examina -
tion? A. I ·would not say, but I don't recall. 

Q. Now, this wooden feeling of the scalp that you 
spoke of, Doctor, that persisted from the twenty-
second of August, also up to the thirteenth of Apl'il, 
1931? A. Oh, it had diminished. 

Q. He made that statement to you? A. He de-
~cribed it ahrnys as a wooden feeling. 

Q. Did he display any nervous manifestations at 
all to you dul'ing the time he was under your treat-
ment and observation? A. Jot particularly, no. 

Q. You didn't notice any particular nerYous 
man if est a tions? A. :No. 

Q. Did you go oYer his eye gi-ounds, Doct01·? 
A. No. 

Q. You didn't examine his pupillary re-ftexe.? A. 
I don't recall that I did, but they we1·e apparently 
~qual. I didn't notice any inequality of hiR puvils 
at any time. 

Q. Did you do a Romberg on him? .A. I don't 

10 

20 

remember. :10 
Q. Did you do an Achnles on hhn? A. Xo, I 

don't 1·enwmbe1·. 
Q. Did you do an elbow 1·eflex on him? A. I 

don't recall. 
Q. Did you examine his ears, Doctor? A. I am 

not ce1-tain of that. I think I did. 
Q. If you had examined him, you ·would han~ 

made a record of it? A. I probably ·would. 
Q. HaYe you any 1·ecords .. with you, Docto1·? A. 40 

.No. 
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Q. Can you recall any pa1·t of your examination? 
A. I recall principally the fact that this man had 
rather a pronounced acne of the face. 

Q. I am speaking of the ear now, Doctor. A. 
And that the chief, principal complaint was pain 
in the right side of his neck, numbness. 

Mr. Rubacky: I ask that the answer be 
stricken out as not responsive. 

By Mr. R1lbacky: 

Q. Can you recall any part of your examination? 
I am ref erring back to the ear examination. If 
you had made a record of what you found, you 
would probably be in a position to tell the Comt 
all your findings, would you not? A. Yes. 

20 Q. Ha Ye you got that record with you? A. I 
have the record of examination which I made on 
April. 

Q. "\Vould you read with particularity everything 
that refers to the ears Doctor? A. I don't know a:-i 
there is any mention on this report. There is no 
mention of th~ ears at all on this report. 

Q. Nothing at all? A. No. 
Q. And all this freatll\ent that you gave him, 

Doctor, was over a period of approximately six 
30 months, ·wasn't it? A. From Reptemher 2, rn:-32, 

until Febrmuy 13, 1931. 
Q. Five and a half months? A. Yes, sfr. 
Q. And all that time, will you tell the ~omt jm;t 

'\\ 11hat particular condition you ti-eated him for? A. 
Fo1· this pain which he complained of in his right 
side of his neck, ,vhich appeared to m~ to be in tlw 
upper part of th() external mastoid muscle, whfrh 
was very tender to pressure at t1?-at point. That 

40 is the near~st to a complaint ,Ye had from him. 
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Q. That comprises your treatment during that 
five months and a half, with particular reference 
to the right side of the neck and the head? A. 
Yes. 

Q. And you didn't make any examination at all 
of his tonsils, ears, teeth, or nose, or eyes? A. I 
believe I did, but I didn't make any specific notes 10 
about it. 

Q. You don't recall what you found? A. I don't 
recall. 

Q. Did you prescribe any medication at all, Doc-
tor? .A. I don't believe so. 

Q. During this time that he showed, that he 
complained of this muscular condition, did he have 
a muscular spasm that wa,s continuous, that was in-
termittent, or what? 

Mr. Romine: I object. The doctor has not 
said he had any muscle spasm. 

Ry Mr. Rubacky: 

Q. I say, did he have muscle spasm that was con-
tinuous, intennittent, or not? A. Well, I only not-
ed that he generally carried his head inclined 
sJrightly to the right. 

Q. You didn't examine him for muscular spasm? 
A. Oh, yes. 

Q. Did he have it 01· not? A. ·well, thP muscle 
was contracted a little bit. 

Q. That contraction of the muscle ·was yp1·y ap-
pai·ent to you? A. 1Vell, not so am)q1·ent to me as 
to him. 

Q. You felt it? A. Yes. 
Q. That continued all the time from September 

second, until Fehruar~' thirteenth? A. Most of 

20 

the time. 40 

/ 



132 

Dr. Gemnl J. ran Shott, Jr.-Cross. 

Q. Didn't Mr. Mudri slww'" some general nen-ous condition to you during the time of the five and a half months treatment? 
Mr. Romine: I object. ·we have been oYer that already. 
Mr. Rubacky: If your Honor pleasr,, I cer-10 tainly have not completed my examination of the doctor. 
Mr. Romine: You may not have complet-ed your examination, but we have been over that once. 
The Court : I don't think the doctor has ans-wered that question. 
Mr. Romine: He asked him that before. 
l\fr. Ruhacky: I asked him about the re-20 flexes: that I ·will admit. 

30 

Ry Mr. Rubacky: 

Q. --were there any signs at all, Doctor, of any nervous condition that this fello,v exhibited from he time that you first saw him on the twenty-sec-ond of August, 1930, up until the thfrteenth day of April, 1931? A. I don't remember. He ma:v haw giYen r-;ome manifestatiorn, of slight tremors, some-thing of that sort, hut I don't recall. Q. "\Vasn't he fidgety to you? A. Tot particu1ar-l)-. "\Yhen he was in my office undergoing this treat-ment, he usua 11:v sat pretty quiet: I watched him most of the time. 
Q. Didn't he complain to you on at least two oc-rasions tha,t he was dizzy while he was under your treatment and ohse1-Yation? A. I haven't any rec-o11ection of that. 
Q. You don't recall that? A. To. 40 Q. Doctor, you say that following the :five and a 
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half months of treatment, you discharged him as 
improved? A. He was improved. 

Q. Will you tell the Court please, in what re-
spect he was imp1·oved? A. He was improved to 
the extent that he was far less tender to any pres-
sure here, (indicating) on the right side of his 
neck, and he had apparently improved in the sen-
sation of the right side of his scalp. Of course, 
that is subjectiYe; I had to take his w01·d for that. 

Q. Just ·what signs of improvement did he sho,v? 
A. I asked him if he felt able to do anything, and 
he said yes. I asked-

Q. The scars-

Mr. Romine : Just a moment. Let the 
Doctor finish. 

10 

By Mr. Rubacky: 20 
Q. Is there anything else, Doctor? A. I asked 

him at that time if he didn't feel able to do some 
,vork. He said yes, he could do some light ,vo1·k. 

Q. Did yon ask him what par·ticular light work 
he could do? A. No. I presume on account of the 
fact that he had a hernia, he could not do heavy 
lifting. 

Q. Did yon 1·ecommend anything for the hernia. 
Doctoi-? A. I don't know as I did. 

Q. When you discharged him on the thirteenth 
of Feomai·y, 1931, you said that he still complain-
ed of pain over the right side of his neck and numb-
ness of the scalp, over tl1e ear, on the 1·igM side . 
. \. Yes. 

Q. ,Yell, Dorto1·, was he dh:;chai·ged hecausr you 
no longe1· could do anything m01·e for him, or wa~ 
he dischai•~)·ed at the ord<11·s of the respondent? A. 
\Vrll, as I nnde1·starnl it, he vrns refened to the 

30 

' 

I 
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I 



10 

20 

134 

Dr. Gerard J. ran Shott) Jr.-Redirect 
company doctor, Doctor Palme1·, in Paterson. He conducted the balance of the diathe1·my treatment. Q. Doctor Palmer was treating him at whose orders, do you know? A. The Public Service Company. 

Mr. Rubacky: That is all. 

Redirect-examination by Mr. Romine : 

Q. Doctor, did the petitioner ever make any com.-plaints to you about his impairment of hearing? A. I have no recollection of his complaining about llis heating at all. 
Q. You spoke about his head, about he being inclined to hold his head to the right; did you find any reason for his doing that? A. I could not. 

Mr. Romine: That is all. 
("Witness excused). 

DR. .JOSEPH DIAS, a witness on behalf of the Respondent, being first duly ·sworn, te8tified as fol-lo,Ys: 

80 DiJ'ect-examination by Mr. Romine: 
Q. Dr. Dias, you arc a practicing physician i11 the Rtate of ..l. Tew Jersc.:.1y? A. I am. 

l\fr. Ruhack;v: I admit the docto1··~ qua 1-ifirations. 
By Afr. Romine: 

Q. And you have been for how long? A. I h:wr been practicing in ......... ewm·k, .,..ew ,Ter~ey, , jnce Feb· 40 mai·;v, 1904. 
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Mr. Rubacky: I will admit the docto1·'~i 
qualifications. 

By Mr. Romine: 

Q. Do you specialize in any particular branch of 
your profession? A. I began my clinical w01·k in 
1903. I gaye up all general practice and confined 
myself to m. · . in 1908. 

Q. Are you connected with any institutions? A. 
At the present time I am eye surgeon at the St. 
Barnabas Hospital in Newark, and vi,siting eye 
and ear physician at the Irvington General Hospi-
tal, in Irvjngton, New Jersey. 

Q. Did you make an examination of the petition-
er, Andrew Mudri, in this case? A. Yes, I made 
bvo examinations. My first examination ·wa. on 
July 1, 1931, and the second examination on .Jan-
uary 21, 1932. 

Q. What examination did you make of the peti-
tioner on the first occasion? A. I examined his 
eyes. eai·s, nose, and throat, and organs of equili-
bration. 

Q. What did you find from ymu examination? 
A. I found his eyes to he normal. rrhe pupils were 
of no1·mal size, equal, and 1·eacted nonnally to all 
stimuli. rrhe eyelids, lacrimal, apparatu., and ex-
ternal ocular rnoYements of each eye ,vere normal. 
'fhe fundus of eacli eye is normal. The tension of 
each eye was normal. Vision of each eye wa.- 1101·-
mal. Because of his old age, he has present here 
old sight, a11d needs an initial pair of glasses for 
close work, and with the pi·oper lens fo1· lds age, 
he saw the snrnllest test type for close wo1·k nt fonl'-
t(len inches. 

Examination with the perimeter reyeals that thP 
fields of Yision of each e;ve were normal. 

10 

20 

30 

40 
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I transilluminated the sinuses and saw that the 
left frontal sinus ,vas very dark; the right frontal 
and both superior maxillary sinuses were light. 

Examination of the nose revealed thickened and 
deflected intranasal septum. It ,vas deflected to 
both sides. Both middle turbinates · were hyper-tro-
phied. Ther·e was muco-pus in the left nasal pai-i-

10 sage. There was a chronic congestion of the lin-
ing membrane of the nose, and the skin of his nose 
was very much thickened and lumpy. He has a 
condition that we call chronic intumescent Rhini-
tis; that is a condition of the skin and nose. 

Examination of the mouth revealed that his ton-
i;;ili;; were shrunken; the stumps are large, hyper-
trophied, chronically congested, with many crypts. 
He has a mild chronics catat-rhal nasopharyngitiK 

2 o The teeth were dirty and the gums septic. A. 

80 

few were missing and the biting surfaces of the 
molars were wor·n down. 'rhe palatal arch wai-i 
high and narww; that is causing a deflection of 
the intranai;;al i;;eptum. 

Examination of his eari;; disclosed that both 
drumheads were retracted to their extreme deg1·ee; 
that there were depoi-iits of lime, man~- of them 
on the right d1·umhead, and a few on the left d1·um-
head. There were no i;;cars or perforations on either 
drumhead. Examination ·\dth the tuning fork and 
the Edelrnan-Galton ·whistle rewaled that he heanl 
the Yer·~-lowest tones that the human ear can hra r, 
l'ight through the i-icale to the Yery highest tone , 
wHh both ears. 

He said that he heard that better with the left 
ear than with the right. 

Examination revealed that the auditory nerTe of 
each i-iirl.e is normal, bone condnrtion is normal on 

40 each side. 
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Examination of his organs of equilibration, first 
by the cold caloric test and then by the Barany Re-
volving Chair, revealed that the organ of each side 
is normal; that the brain tracts of the organ of 
each side were normal. 

That was my examination~ 
Q. What did the deposits of lime on the right 

drumhead and on the left indicate? A. No chronic 
catarrh of the middle ear that has existed for a 
very long period. The drumheads are depressed to 
the extreme degree; there is not the usual extend-
ing or vibration in either. The tissues of the drum-
head become thickened, and in those sorts of drum-
heads, lime is deposited from the blood in the tis-
sue. 

Q. Now, on the second examination, Doctor, what 

1 0 

did you find? A. I find the eyes at that examina- 20 
tion, including the pupils, and the eyelids, lacri-
mal apparatus, and the external ocular movements, 
and the vision, and fundi were normal; for old 
sight he requires glasses for close "'IVork, and he 
was able to read the smallest tei;;;t type that is used 
in the test for clm;;r vision. The fieldi;;; of each eye 
were normal. 

Transillumination revealed the left frontal dark, 
the right frontal and both superior maxillary ~dn- 30 
ni;;;ei;;; light. 

I found the ~mme rondition· cf hii;;; nose, that is, 
the intranasal i;;;eptum thickened and dPflerted to 
hoth sirles. There was a ·Rlight amount of rnuco-
nus in the left side. f1hronic intumescent Rhinitis 
"'IYas more marked ,than at the first examination. 
Both middle turbinates were hypertrophied. Thr 
skin of the nose "'lvas thicker, more lumpy, and the 
rapillarirs wrre larger than at the first exmnina-
tion. 40 
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In the lining membrane of the nose, congestion 
was more marked. 

I found the same condition in his mouth, the ton-
sils shrunken, large, and chronically congested. 
There was a chronic catarrhal nasopharyngitis. 
The palatal arch was high and narrow. I found 
the teeth in the ·same condition, very dirty, and 
nearly all the gums were septic ; a few teeth were 
missing, and the biting surfaces of the molars were 
worn down. 

I found both drumheads retracted to their ex-
treme; no scars or perforations on either. There 
was a large deposit of lime on the posterior inf eri-
or quadrant of each. The ·small deposits seen at 
:first have coalesced and have formed large ones. 

He heard the lowest tone of the tuning fork and 
2 0 the highest tone of the Edelman-Gal ton Whistle. 

40 

He again stated that he heard better with the 
right ear. 

The nerve of the ear of each side is normal; bone 
conduction is normal on each side, a;1d the organs 
of equilibration were normal by the cold caloric 
test and by the Barany Revolving chair test ; the 
brain tract-s of each .organ of equilibration were 
normal. 

Q. Did he complain to you of dizziness,Doctor? 
A. Yes, he gave me a history of it. 

Q. From your examination of this man, did yon 
cletermine what that dizziness might be caused h~-, 
or what it was due to? A. My opinion is that the 
dizziness ·would he caused by the chronic mucopu-
1·ulent sinusitis that he has. There is no dizziness 
t·hat is due to any injury of the organs of equilibra-
tion of either side; both organs are normal. 

Q. What did you attribute his poor hearing to, 
Doctor? A. C1hronic cataITh of the middle ear 
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that has existed for a good many years, and has a 
direct extension through the eustachian tubes, 
from the chronic catarrhal processes in his nose. 

Q. Is his hearing in any way affected by any in-
jury or trauma? A. No. 

Q. If his hearing had been affected or impaired 
by any trauma or injury, what would be indicated, 1 o 
if anything? A. If he had an injury to his hearing 
that was the result of trauma, he ,vould have a 
shortened bone conduction on that side of his head. 
It would manifest itself in the tests that would 
be given for bone conduction. If the nerve was 
destroyed entirely, there ·w·ould be a total absence 
of hearing that I would have detected by the o.ther 
tests. 

Q. Did you :find in your examination any short-
ened bone conduction? A. No, the bone conduction 
was normal. 

Q. Did you find that any of the optic nerves 
were involved? A. No, the optic nerve wa,s nor-
mal. The fundi of each eye ·was absolutely normal. 

Q. And did you notice whether or not the peti-
tioner had any difficulty during that examination 

20 

in turning his head? A. No, he told me that he 
could not turn his head, but I ijjdn't see an~,-
change, any difference in turning his head to the 0 
right or left dUl'ing the course of the examination. 

Mr. Romine: That is all, Do\·ro1·. 

Cross-examination by Mr. Rubacky · 

Q. Doctor, am I i-ight when I say you made the 
:first examination on July 1, 1931? A. Yes. 

Q. And the second examination was made on the 
twenty-first day of January, 193~? A. Yes. 4() 

J 
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Q. row, did you measure the whispering voice'! 
A. Did I measure the whispering voice? No. 

Q. You did not. Did you meaisu1·e the conver-
sational voice? A. No, I did not. 

Q. But you say, Doctor, that you are quite posi-
tive -that you found both drumheads retracted 011 

the first day of July, 1931, with some deposits of 
lime on the right drum membrane? A. On both. 

Q. On the right there were more than on the 
left, is that l'ight? A. Yes. 

Q. Now, Doctor, is ·there any test or any way 
that you or any other ear man can use to determine 
just how long lime deposits have existed in an ear? 
A. Any test that will tell how long? 

Q. Yes. A. No, you can't. We can only tell by 
the size that they have been there for some time, be-
cause the original deposits are of infinitesmal 
amounts, and it is being added to all the time. 

Q. Doctor, did you get the history when you ex-
amined the man of being injui·ed in an excavation, 
shaken up, or whatever term you might want to 
nse? A. Yes, I got a history on August 18, 1980, 
a pile of lumber fell on him striking him on the 
right side of the neck. 

Q. Did you get a history then that he bled from 

30 
the ea1·s? A. __._ ,..o. He was unconscious, but does 
not know for how long. He regained com,dons-
ness in St. Mary's HospHal. He had scalp wonndK 
Bnt he- does not kno-w if they were sutured. 

Q. You don't lrnmv ·whether this man had an) · 
blood extravasation from the t>ars? A. No, it does 
not make any difference whether he did or not. 

Q. 1t does not make any difference to you 
whethe1· he did or not, Doctor? A. Not to me: 
that is of no consequence to me. 

40 Q. Doctor, didn't you say on direct examination 
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that the lime deposits are caused by the extra-vas-
tion of blood? A. I certainly did not. 

Q. And injured the tissues? A . .rTo, sir. 
Q. Will you l'efel' to your notes and tell me 

what you did say with reference to the lime? A. 1 
said lime deposits are deposited from the blood in-
to the circulation on the drumhead; that is not 
extravasation. 

Q. Could it not be deposited from the blood that 
goes into the canal? A. No, no. 

Q. Why not, Doctor? A. Because it does not 
happen, that's all. 

Q. If there were blood on the inner side of the 
membrane, that could cause calcium deposits on 
the dl'um membrane? A. r o, there is no such 
pathology; that is nonsense. 

10 

Q. I am asking you, Doctor, if I may- A. You 20 
are ,-vrong; it does not happen. 

Q. It is then due to the drainage of blood from 
the capillal'ies, is that it? A. The blood-the lime 
in the blood, circulating in the blood, is slowly de-
posited in the tissues, Ruch as tissues that ai·e atro-
phic. 

Q. Doctor, how· many arteries or capilla1·ieR ai·€> 
the1·e in the drnm head? A. I don't know. 

Q. You don't kno-w? A. I don't belieYe any- 30 
body knows. 

Q. AI'e the1·e-A. Of course, there al'e many cap-
illal'ies in every tissue in the body. I neYe1· knew 
that an~~hody counted them. 

Q. Doctor, you say that he responded to the tun-
ing fork from the lowest tone to the highest tone? 
A. Yes, right through the Reale from the bottom 
up, and he heal'd all Rounds on the Edelman-Gal-
l on ·whistle. 

Q. vVno was present at the time that you made 40 
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these ear exa_minations? A. All I know is my 
nm·se and my office maid were present. I have no 
notation he1·e that anyone was with him; usually, 
if there is someone else ·with a man, I make a 
notation of it. I haven't a notation he1·e on the 
ca1·d at either examination. 

Q. You don't remember having seen me with him 
at your office, do you, Docto1·? A. I don't recall; 
you may have been the1·e. I think I have :e -
you some,vhe1·e? 

Q. You can't state I was at your office? A. No, 
I can't state that. 

Q. You say that he heard better with the left ear 
than with the right? A. No, he told me that. 

Q. I mean in his history he gave that to you? A. 
In his history he told me that he had a big noise 
in the right side of his head, and the heal'inO' in 
the 1·ight side is poor. 

Q. ·well, did your findings conobornte that 
statement? ... \. ..... .,,o, hecause he he:u-d the tuning 
fork in each ·ide, and he ~mid that he he:u-d it 
hette1· with the right em· at the examination in 
.fanmu·y :n, 19:32, and at the e.-amination on .Jn1y 
1, rn:H, he :aid he heanl better with the left eal'. 

Q. These :-;tat<llJnents were made to you inmw-
diately afte1· you finished the tmliug fo1·k te:-;t, WPI'<' 

they not'? ... \.. Yes. 
Q. 'l"'hen that tuning fol'k: tPst iH a hem-ing tP:t 

made fol' the pm·poHe of testing hone <·011<lnetio11 '? 
. ..\. . nd ail- coududion, both. 

Q .... \.nd ail- conduction? A. Yes. 
Q. If l\fr. l\Indl'i himself mad 1 that :-;tatPmP11t to 

you following the e.-amination, didn't you think it 
,va8 wi:e, Doctor, to te ·t him for th whi. ·1wi-ing 
voice and co1we1·sational Yoice'? ... \.. \Vhat knowl-
edge would that add to anything'? 

r 

-
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Q. I am asking you didn't yon think it was ur-
re: ary? . ~To, no. 

Q. All l'ight. ... ow, you found nothing in the eye 
grounds? A. ..l ... o, the1·e is nothing in the eye 
g1·ounds at either examination. 

Q. Do you ·ay, however, that you found increa . .;;• 
ed depo.-ib; of lime on both drumheads? A. At the 
~econd e ... ramination. 

Q. At the second examination there we1·e in-
-rea eel deposit · of lime? . Y s. 

(l. How much more increased would you say 
they were? A... vVell-

Q. light or mal'lced? A. To, con iderable, be-
ca11. ·e at the fir ,t e.-amination there were indiYidm1 
·nrnll depo ·it·; at the econd examination, ·o much 
mol'e had heen deposited that the. e individual min-
ute depo ·it· had greatly enlarged to one large dr-
po ·it. 

Q. In othe1· words, they had coal "Ced, i · that it'? 
... \. Ye', they had coale ced, heca u~e the addition a 1 
lime had heen depo itPd in the dnnnhead: hetwe!'11 
:pot:. 

Q. That had all taken place from the time of 
)·om· tfr ·t P ... ·mnination to the tim of yom· :r<·011<1 
P.·arnination? . ..\. The coa1eRc nc ye:. 

Q. l)id you t him in the-what do you ca 11 
that-the Barnny Chail'? ... \. YPs. I tol<l yon that 
on <lirPd P.·arnination. 

Q. Tlw tP:t of eqnililm1tio11 wa: nomrnl, yon 
:ay? ... \. YP.', no11111al ny:tagnrn. fo1· ac·h :idP, mHl 
thP pas:-pointing; fo1· ea<'h ·idP "'' a: 1101·rnal. 

Q. I )odo1·. on <lil'ect e.·andnation yon m:ule a 
.·tat<•mpnt, I p1·psm11P without qnnlifkatio11.\ th,tt 
thi.- (·mnplnint of dizzilw:: i.· caused h)· ch1·oni<· 
11rn<·op111·nlP11t .·inn:iti:. ~\. I told ~·on in rny opin-
ion it ,Yns dn·onir nrncopnru1Pnt ~inu. iti:. 

10 
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Q. It could be can eel by other conditions? A. It could be ca used by a great many other condi-tions. 
Q. That condition of sinusitis could be produced by trauma? A ..... To, no. 
Q. It could not. A. Sinusitis, of cour ·e not. There is only one type of tnmma that could be the cause of mucopm·ulent inusitis; that is a punch or an injuq that goes through the bone and cause infection at the time, like a man being hit with a piece of steel, or a hatchet, or a bullet. q. All l'ight, Docto1·, let me ask you something ,]se. A man sustain a evere injury to the 'kull, blood comes down th1·ough the na ·al pa .. ~we .. , the blood becomes infected: isn't that an indfrect cau,•e ot sinn 'iti.·? 

~fr. Romine: I object; the man is injured ,vhere? ,vhat kind of injm-y was it, and whe1·e waH the injury'? 
Ur. Rubacky: The type of injmy I haw already mentioned h~· the extmvasation of blood. 
'l1he Court: A1·e yon refeninrr to the prP~-ent ca e? 
::\fr. Rulmcky: Y , and the blood, whid1 of com·se accumulate in the na:al pa.·Hage~ beeome: infected, and that can can. e, irnli-rectly, a chronic ~inu~itiH, ean it not'? 
The ,vitne~.-: .... To. 

Ry Jlr. Ruuacky: 
Q. You han, 1wv 'I' heard of it in your e.·perien , ev<11·? ..A ..... Tevpr in m.v e.·p<'1·ie11(', hav, I ,'PPn 01w, and I have ·een th<>m with the e.·tnwa:ation of 40 blood in the . inu e,'. I-
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· Q. Have you ever seen them with the extravasa-
tion-

· l\fr. Romine: Just a minute. Let the do<'· 
tor finish his an ,,ver. 

l\fr. Rubacky: Pardon me. 
The Court : Go ahead, Doctor, finish your 

answer. ] o 
The ·witness: I said if the blood that is 

e .. rfravasated in the inu es lJecomes infected, 
he can get au acute infection, out if he has 
normal drainage through the Lones of the 
acce · ory na al inuse he i not going to 
get that infection. 

By Mr. Rubacky: 

Q. Doctor, he will have an acute effect-isn't it 
trne p1·01Ja1Jly in this particular ca e that this nurn 
had-1·ecovered by the time you e .. rmniued him in 
~fptemher? ...\ . ..i..,. o. If he had a chronic mnc < -
pnrnl lllt sinu:iti ' that has e4ri ted for a very 101 
time. 

Q . ...... Tow, Doeto,·, would you oi- ·would yon 110 1 
e.'J)ect to find some impairment of h a1·inff in an 
indiYidual who hm; so mu h pathology fa the mid-
dle ea1· and di-um memhnrnes if h didn't haY\' 

20 

trauma? ... \.. \Vould I e.·pe ·t to find what? :rn 
Q. ,vould you 01· would you not e.·pect to fi11,1 

~omr impafrme1nt of hearilio- in an indiYidual who 
]H'<1 eut o much 1mtholoff.'' in hi micl<lle Pai· and 
dnun mflnhmne' if he didn't have trauma? ... \. I " 
he didn't luwe trnuma? ,,11y, •prtain1.' we expe t 
pathology in the middle m· " ·ith a condition ·uch 
a: that. In his <'H, e it mi 0 ·ht hr t}w can ·c of deaf-
np:s. 

Q. Yon :a.' · t1rn t c·ontlition in hi. nose i.: 1 hP 40 
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p1·obable cause? A. The probable cause of ·what? Q. 'l'he probable cause of the deafness? A. I said no such thing. I said it h; not the ca m;e of deafness. 
Q. How do you account for the mai·ked change in the ear tissues bet,veen the first and second e.·-l O amination? A. l\fal'ked change· in the ear? Are you 1·eferring to the dmmhead? 

20 

30 

40 

Q. That is right. A. The only mark d change was the increase in the deposition of lime. 
Q. How do you account for that, Doctor? A. Ile had increased lime deposited from hi ulood . .. Tow, I say-
Q. Is that a natmal condition to follow? A. In the chronic oral catanh such a this man ha , ye . They all get th,tt if the catarrh ha e.·i ted for any length of time. The condition has to exi t fen· a great many year b fol'e th(} initial d posit of' lime take place. 

Q. You found, did you not, a l'etraction of hoi 11 d1·um memlmmes? ... \. \Vhy, cel'tainly . Q. You didn't find, Doctor, ome lo ·s to the 1101·-mal 1·eflexe of the hearino- in any of yom· test.-? A. \Yhat do )OU mean h.: the nonnal l'eftc.·es'? The loRs in th right l'eflP.", that i · the light that i 8ent hack from the ,·urface of the drum wlwn ~-011 throw your light in there to mal'e an e.·amination. that is chal'actel'i ·ti· of ·hl'onic catanh. 
Q. Did you find a ,·hol'tenin°· of the pl'oce of the ma1leu. · prot1·1l(ling at all in either· ea1· at ither e.·amination '? A. That ha to he pre, ent. 
Q. That nm t e.·i t? ... \. \ Then a drnmhea<l i.-1·etrackd, of com· ·e it sho1·ten.· th p1·oce: ·. 
Q. You ai·e po.·itiYe, Do tor, ar you not: that the honr conduction was equal on both sides'? .. \. 
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It was nom1al on both side . At one test, I think 
the1·e wa a diff 1·ence of two seconds, hut it i.· 

1101·nw] hone conduction. 
Q. But the1·e was :ome difference, was the1·e not 1 

Docto1·? A. At the fi.1· t e.~mnination there "'Im, n·t 

any difference. 
Q. On the second examination? A. On the sec- 1 o 

ond examination there was a difference of two ec-
conds, "'lvhich depends-that depends on the reac-

tion of the patient. 
Q. In favor of what ear, Doctor? A. In favor 

of the left ear, if you call that a favor. 
Q. ... ow·- A. It mean nothing, you know. 

Mr. Rubacky: That i all, Doctor. 
(\ .,.itne e.-cu.'ed.) 

("\Vhereupon an adjoun1ment was taken 
until 2 :00 P. L) 

fternoon es ion. 

DR. RTEYE ........ SO ........ , a witne." on behalf 

of th~ ReRpondent, heing fil'.'t dul.v sworn, te. titted 

a follow : 

J)i rect-c.ra mi 11atio11 by Jlr. Roniine: 

Q. Do ·tor, you a1·e a practicing: ph~·Ridan of 

what ... \. ~·tate of ........ e"'lv York. 
Q. How long haYe you praeti ·ed your J)l'ofe.'-

.'ion? . .\. 1916. 
Q. You m· • a ~>Taduate of what eollege? .. \. 

QuPC%' lTnin~rRit~·. in anada. 
Q. Diel you take any othe1· cour:e ? .. \. YP8, I 

20 

30 

40 
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am a grad_uate of BellYue Hospital in ..... Te,v York, 
.N em·ological Service. 

Q. Are you a speciali t in any particular br,rn<· of your ·profession? A. Diseases of the nenous system. 
Q. How long have you been engaged in that 1 o wol'lr? A. Since 1922. 

20 

30 

Q. Are you connected with any hospitals 01· in-stitutions? A. I was at the Bellvue Hospital and Tem·ological Institute, in ..LTew Yo1·k, Lenox Hill Hospital, Cornell Meclical School. 
Q. Are you a profe sor in Cornell? A. Instruc-

tor. 
Q. HaYe you been as:ociated ,vHh anyone in this work? A. I haYe been a sociated with Dr. Fo ter Kennedy for the pa t ten years or so. 
Q. ·who is Dr. Kennedy? A. He is snpeni:or-

l\Ir. Ruhack,v: I ,vant to ohject to that. It 
js il'releyant. 

~Ir. Romine: I just want to ·how what 
type of ·work Dl'. Kennedy doe:. 

l\Ir. Ruhacky: I object to it. 
The roul't: You al'e acquainted with Dr. 

Kennecly, al'e you not? 
:Mr. Ruhacky: Ye . 

JJy _Jf J'. Ro,ni ne: 
Q. Pl'oeeed, Docto1·. ...\. He i. profei--·or of ... cm·-ology at ~omell ~Ieclical ~'1chool. 
Q. You r,xami1wd lfr. l\Iudl'i this mo1·11ing? ...\. 

YPS. 

lfr. Rubacky: ,vait a minute plea e. 
Yom· Honor plea e, if he i going tluough 
his qualifieation ·, I want to know i r he i. 40 finished. 
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'rhe Court : I assume he is. 
Mr. Rubacky: At this time, I want to en-

ter an objection. The doctor is not qualified 
as a licensed prncticing physician of this 
State. I would like to have that objection 
spread on the Record so that I can take an 
exception if your Honor ovenules me. 

Mr. Romine: Ile has not ti·eated the peti-
tio11e1·. Do you think he is di ·qualified from 

testifying? 
~fr. Rubacky: I think so, yes. 
The Colll't: I ovenule the objection. 
Mr. Rubacky: I ask fo1• an exception on 

the g1·ound of my objection, that he is not 
in the State of .... Tew Je1·sey. 

l\Ir. Romine: To practice in .r ... e,v Jer ·ey? 

By Mr. Ilornine: 

Q. \Vhat the of your examination, 
Doctor? . I found 110 evidence of 01·ganic di.1-

ea ·e in hj · 
Q. Ju ·t a minute, Do ·tor. 

lfr. Romine ( To the Reporter) : vVill y011 

r ad that, plea ·e. 
( The Reporter read the pr viou an ·we1· 

10 

20 

follow': '· I found no videnc of 01·0 ·anic 3 o 
di ·ea ·e in hi: nenou. 'Y ·tern.") 

By .Jlr. Ro,nine: 

Q. Did you find any nene i11Yolvement? .1 • .rTo, 
the1·e wa, no involvement of an · of hi nerv ' that 

I eould find out. 
Q. I id you find any di ablinff condition, Doctor? 

A. \VPll l found a ·li0 ·ht of th mu cle: on 
the ri()'ht ·ide of hi· neck. It wa ·u't ve1·y di.-ahling, 

that at th' pre:ent time. 
40 
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Q. It would not prevent him from doing ,vork? 
A. I don't think it would. 

Mr. Romine: That is all, Docto1·. 
Mr. Rubacky: X o questions. 
(Witness excused.) 

DR. TOUFICK TICOL , a witnes on behalf 
of the Respondent, being fh t duly 8Wom, testifi rid 
as follows: 

hirect-e.ramination by llfr. Romine: 
Q. Doctor, you ai·e a practicing phy ician in the 

Rtate of Tew .Je1· ey? A. I am. 
Q. And you lulYe been for how lon O'? 

l\fr. Rubacky: I admit hi qnalificatiornt 
JJy .iJir. Rornine: 

Q. rou have been fo1• how long? A. T,velve 
yeai-. 

Q. You are a graduate of what college? A. Tew 
Yol'k: Univer-. ity and Belln1e Ilo. pital Medical Col-
lege. 

Q. Are you connected with an.~ in titutions? \. 
I am C1hief of the clini of th Ho. pital for Rup-
tnred and rippled, adjutant pr·ofe soi· of ortho-
pedic snrger~- at t11e .1.,.ew York Polyclinic TTo:pital 
and • chool, attending orthopPdic nrgeon to the 
... fonntain,'ide Ho ·pita] in l\Iontclafr attending or-
thopedic surgeon to the E ounty L olation 
Hospital, and al:o attending ur<reon to the .... Tew 
York Recon:tmction Home for Orippled hiMren. 

Q. Do you • pecialize in any parti ular lmmch 
of :vonr prof e, . ion? :\. I do. 



Dr. Toufick 7 i ·ala-Direct. 
Q. What bi-anch? A. O1'thopedic surgery. 
Q. Did. you examine the petitioner in thi ' cm;e? 

A. I have. 
Q. "\V1rnt date, do you kno,v? A. On Janua1·y 

25, 1932. 
Q. And what examination did you make of the 

petitioner? A. As he walked into the room to be 
examined., he walked with a brisk gait. Hi.· head 
was inclined to the right of his shoulder. As he 
un<l.i-essed, the inclination of the head to the 1·ighi 
<l.i:appe:u-e<l.; he eemed to have no difficulty in 
stooping over to take his shoes and stockings off. 
\Yhen he -was completely ti-ipped, he incli11 }cl his 
head to the right houlder. 

The followin()' wa' the e.·amination of the hack 
and neck; his back wa, perfectly traight except 

10 

in the ce1-vical r gion, that is the neck 1·egion, hi, 20 
head wa: in ·lined. 'lightly to the right, and ·hould-
e1·. ·when his mind ·was distracted in conversa-
tion, it was po: ·ible to move his head and neck 
without any difficulty. The patient complained of 
pain behind. the right ar, and al 'O in the region 
of the fifth cervical vertebra. On re-e.·amination, 
thi. · pain in the fifth ei--vical vertebra ·wa , changed 
to the venth. All mov ment of the haclr ·we1· 
mne:t1·icte<l and the .·a ro-i1iac i()'n 1va ne 0·ative. 30 
Knee jei-ks we1·e pre:ent on both ·ide:, and qual. 
It was noted that h} had a ri()'ht inguinal hernia. 
'That wa · the e.·tent of the orthopedic ~.·amina tio·1. 

Q. vYheu yon ·ay that the knee jerks we1·c pre·-
ent, were they nonnal or almonnal? A. They we1·e 
nonnal. 

Q. You a1·e .·p akincr of the hernia. ,, ... ere you 
able to det 1n11i11e whether that wa of long ,'tand-
in0· or not'? .. ..\. In my opinion it wa of long :tand-
ing. 40 
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Q. Did you find any evidence that the petitioner 
was suffel'ing from any disability? A. I did not. 

Q. Did you find any bone pathology? A. I did 
not. 

Q. Did you find any nerve involvement? A. I 
did not. 

10 Q. You spoke about his inclining his head at 
times to the l'ight. "\Vere you able to find any cause 
for that? A. No. 

Q. I show you, Doctor, three X-rays that have 
been offered in evidence on the part of the peti-
tioner, "P-1, P-2, P-3," and I show you these -'-.,.._ 
rays to lo~k at them and tell us whether you find 
any evidence of fracture. A. I see no evidence in 
these pictui·es of frc1ctm·e. 

Q. I shmv you five other -'-""-rays of the skull 
2 O marked for identification on behalf of the Respond-

ent, and ask you to look at those and tell us 
w·hether yon find any evidence of fracture. A. I 
find no evidence of fracture. 

30 

l\fr. Romine: That h; all. 

By the Court: 

Q. They are pictnreR, Doctor, of the skull? A. • 
And the upper cervical region. 

Q. You find no evidence of fracture? A. No, I 
don't. 

fiJ'Oss-e:ram ination by Mr. Rubarky: 

Q. Doctor, yon examined this man on the twen-
t)·-fifth da:v of .Jannai·:v of this year, did yon not? 

A. I did. 
Q. Had you known at that time that he suffered 

40 an injm~· in Augn t, 19~0? \... 1 dirl. 
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Q. On direct-examination you said that the ex-
amination of the back and neck revealed a , traight 
back except in the ce1·vical region. ·wm you just 
tell us in what particular area or region the cer-
vical spine wasn't straight? A. It was a gradual 
inclination from the last ce1·vical to the base of 
the skull. 1 O 

Q. And although you say that you cannot tell u · 
the cau e of that condition, isn't it probable, Doc-
tor, that a man who p1·e ents such sign. would do 
so as the re ult of a basal fracture of the skull? 
\. He don't. 

Q. ·what would you say mirrht be the probable 
causes of , uch a condition? A. A type like this, 
I wouhl -fil•q think of injm·y to the muse le. mym;i-
ti . 

Q. Myo, iti. of what my,•c1es, Doctor? A. Of 
the trapeziu.· nm ·cle ·, and aL·o the external mas-
toid mu. c1es. 

Q. 'rhat i. on th affected, l'ight ide? A. Yes. 
Q. Had you known pl'ior to yom·-01· at the time 

of yom· ~·amination that p1·io1· to that examina-
tion, uh ·equent to the actual ac ·ident, that this 
man had complain d of eYere pain in that par-
ticular locality? A. ,Tu, t from the hi. tory. 

20 

Q. He 1·elated that hi.·tory to you, or did you 30 
obtain that from the record? . I obtained that 
from the record. 

Q. Of the Public Senice? A. Ye .. 
Q ..... .,.ow, yon didn't examine hi. eai·:, did yon, 

Doctor? \. . .... .,. o, I did not. 
Q. that the pain he refeITed you to behind 

the 1·ight ear would bP at trilmtahle to :ome cause 
of vhfrh yon know nothing? A. That a hanl 
qnestjon to an ·wer. 40 
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Q. ·well, ·what pi-obably causes and what 1n·o-
duces that pain behind the right ear? A. \Vell, it 
may be malingel'ing, or it may be due to myositi:. 

Q. So that the myositi that you mentioned be-
fore of the trapezius and the e.·temal mastoid 
could haYe caused that condition? A. Yes. 

10 Q. Is that right? A. Yes. 
Q. 'l"'hi pain in the region of the fifth ceITical 

Yei-tehrn, you ·would attl'ibute to what cause? . lt 
may be due to myo ·itis or may be due to malin<re1·-
ing. 

Q. And did you know that thi. man had heen un-
der actfre treatment of Dr. Van Shott of the Puh-
lic ReITice fol' a period of five and a half month:? 
A. I did, from the l'eco1·ds. 

Q. ·would you be inclined to belieYe then that 
~O the pain he nrnnifested at the time of youl' e.-ami-

1rntion was due to that pm·ticular ilwolYenwnt of 
the muscles that he wa. treated for? . It i. im-
posi-dh1e to s~(Y, hecau. e at the e.·amination I found 
no eYidenC'e of myo. iti.. 

Q. ·wen, ~·on did olH,ene . ome spa. m of the 
mu. des though? A. T did not. 

Q. You did not. How do ~·on account fo1· the 
C'hn11gr of pain from the fifth C'enira1 Yel'tebra to :rn the :rw•nth cenical w1·tehm? A. TI probahl~· 
forgot where he pointe(l the fiI·. t time. 

Q . ........ mY, Dorto1·, look at picture nunked ,:R-1 "-
rather "R-2'': would ~·on sa~· that that r.enical 
spine is. fraight? A . ........ o, it i. not. fraight. 

Q. "\Yould :mu . ay, looVing at picture "R-W', that 
that enica l . J)ine L . traight? A. It i: not 
, traight. 

Q. And, Doctor, will ~·on particulal'l~· obsene 
40 the fifth-or rather the fiI·. t cenieal w1·t ln·a and 
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tell us if you notice any pathology in it? A. I 
don't notice any pathology in it. 

Q. ~rhere is a difference, is there not, in the siz<? 
of the intervertel.n·al spaces from the first cenical 
to the fifth cenical? A. That all depend,' on th<~ 
way the e al'e taken. 

Q. ·with particular· reference to the pin om; pl'O- 1 O 
cesse of the second cel'vical vertebra, i that the 
normal appearance of the pinou · pi-ocesses in the 
average healthy individual? A. It is. 

Q. If we as ume that picture was taken in the 
p1·ope1· Rontgenological postlue ·would you :ay, 
Doc·to1·, that the intene1-t hrnl ,·pa ·e on pic-
tlue '·R-1'' ai·e normal? A. They a1·e. 

Q. You found no bone pathology ·what oever in 
the picture? A. I did not. 

Q. nd Doctor, do you or do you not admit that 
the picture· that you have refened-that you have 
read today ai·en't taken under the prope1· vi ~wing 
<·ornlition: :uch a· a film l>ox? 

~fr. Romine: I object to "aren't taken". 
The Court: You mean ai·en 't 1· ~ad. 

By Mr. Pubacky: 

Q. Read. A. Ye,. 
Q. You don't , pe ialize in nei-ve h'ouble.1, c1o 

you, Doctol'? A. l don't. 
Q. ~o that when :on :a;v that there i: no ne1·w 

i11voln~nw11t in thi.1 p 1·.1011': anatom:v ;nm are ju:t 
~,iving u~ yom· ge1w1·al opinion? . .\. I am . 

.lfr. Ruhack~·: That iR all. 

R •<lirrC'f-f.rrm1i11atio11 lJ,1/ Mr. Romine: 

20 

30 

Q. \Ym~ it from tlw u:e of the film ho.· that you 40 
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are able, Doctor, he1·e today in looking at the~w .,. .... -rays to determine whether or not there is any 
pathology? A. Yes. 

Q. In other words, it i. not necessary for you to have a film box to 1·ead these .;.-..--ray. ? A. Right. 
Q. i'" ow·, you said something about 1·eferring to 

one or two of these X-rays. I think then~ we1·e 
two pictures where you said that the spine-the 
Yertebrae wasn't • ti·aight, that they tilted, is that 
right? A. Yes. 

Q. 'rhen you also said something about that 
the1·e may haYe been an injm·y of the e~rternal mas-
toid and ti·apezius mm:;cle? A. Ye .. 

Q. Did you find any i11YolYement in this rase? 
.. .-\... I did not. 

Q. Did you look for any? A. I did. 
Q. And you didn't find any? A. I didn't find 

any. 
Q . .1.Tow, in the photogi-aphs ·where you refeITed 

to the fact that the Ye1-tebme ,va, n't in alignment, 
did you find any evidence ,of trauma ,vhich may 
haYe caused that? A. I didn't. 

Q . ....... o evidence of trauma. Do you or do you 
not often find that in the • pine? A. I do. 

Q. \Vhe1·e the1·e has been no injury at all, that i~ 30 you find the .:pinal column not in alignment? A. 

40 

Yes. 
:Mr. Romine: That is all. 

Rccro8s-examination by .Mr. Rubacky: 

Q. Dorto1·, you ha Ye had orra. ion, have yon not, 
to examine and diag:nosP ha al frartm•p on -..--n1~~ 
picture ? A. I have not. 

Q. You have not? A . .1.To. 
Q. Ro then you are in no po. ition to , ay then 
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that this condition could not have been caused 
by a basal fracture of the skull, ai·e you? A. I 
ha Ye een ca. es of basal fracture of the skull, but 
I am not in a position to diagnose from the X-my. 

Q. Have all the basal fractures that you have 
seen or treated presented positive Rontgenological 
proof of basal fractures? A. They have not. 

Q. And ·what pe1·centage of those cases show 
positive ba al fractures? A. I don't know. 

Q. "\Vould you say that half of them how up on 
X-1·ay ? A. It only would he a guess. 

Q. It ·would only be a guess. Haw you had oc-
casion, Doctor, to corroborate .... .,..-ray :findings by 
autop ~·? A. I have. 

Q. And have all those basal fractures that you 
have , een been verified by autop. ~·? A. You are 
talking ahout ha. al frartm·es, whether I haye seen 
thm;e at autop, y vel'ified by the .,,_ -rays? I have 
not. 

Q. You haYr not? A. I have not. 
Q. o then the~ .,..-ray proof i. not alway positive 

proof, i it? A. No. 

Mr. Rubacky: That i. all. 

("Wi.tn rs: rxrn. rd) . 

DR. E DO"\VD, a witne. s on behalf of 
the Re pondent, being fiI-. t duly . ,, ... om, te. tifietl a 
follow : 

flirect-errnm ination by Mr. Romine: 

Q. You are a practiring ph~·. ician of tate of 
.... Tew .Je1•, ey? . Ye . 

10 
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Mr. Rubacky: I will admit his qualifica-
tions. 

By Mr. Rornine: 
Q. For how long? A. T·wenty-two yeai·s. 
Q. You are a gl'aduate of what college? A. 

10 Univei·sity of Yem1ont. 
Q. Are you connected .. with any institutions? A. 

Yes. 
Q. What are they? A. Oh, I am connected with 

the Inington General Hospital, ·women's and Chil-
dren's Ho. pita 1, ~t. James Ho pital, Orange Me-
mol'ia 1, Rt. )Iai·y's, and , ome state institutions. 

Q. Do you specialize in any pai·ticuhu· lmmch 
of yom· profession? A. Yes. 

Q. ·what is it? A. ...ervons and mental <lis-20 e~rnes and condition . 
Q. How long have you been sperializing in that 

work? A. Fift~en 01· sixteen ,ve:u .. 
Q. You han~ examined a gr at many ca. e. ? .A. 

Yes. 
Q. You are familiai· ·with testifying in Compen-

sation f1ourt. ? A. I think so. 
Q. Did yon e.rmuhie the petitioner in this case? 

A. Yes. 
30 Q. "\Yhen did you examine him? A. On July 

40 

14, 1931. 
The f101ut: "\Vhen was that, Doctor? 
The "\Yit11ess: .Tnl~r 14, 1!)31. 

Ry Mr. Romine: 
Q. ·what did your e.rmnination consi. t of, Doc-

t01·? \. flom:d. 1Nl of n complete phy. ical e.rnmi-
natfon paying particular attention to t11e nnrnus 
sy tern. 

Q. Wbat did you find as a re ult of yonr e.rmni-
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nation? A. ObjectiYely, he pl'eRented pupils which 
reacted nonnally to all stimuli, nonnal extema l 
ocular movements, normal eye grounds, and 1101·-
mal visual fields. The1·e is no spontaneous nys-
tagmus. Normal station, nol'mal posture, no1·ma l 
locomotion. His face, neck, and upper chest p1·e-
sented a conspicuous ingenerative acne. His teeth ] O 
,vere defective and many foci of infection existed 
about the mouth. His tympanic memb1·anes are 
whitened, thickened, l'etracted, and scaned. Bone 
conduction to the head was no1·mal; afr conduction 
was somewhat diminished due to the condition of 
the ear d1·umR. His ti·irep:-;, ulnal', biceps, and 1·a-
dial 1·efle~Tes are nol'mal. His abdominal, cl'emas-
tel'ic, gluteal, and scapulm· l'eflexes were nonna1. 

Mr. Rnhacky: May I just ask you to go 20 
a little slower, Doctol'? 

Thf:l Witness: His knee, Achilles, and plan-
tm·R ,vel'e normal. He had no clonus, no Ba-
hirn,ki, no Oppenheim, no nfendel-Berhtel'ew, 
and no (~haddock. The deep and superficial 
sensation, wei·e normal. Purposeful move-
ments and coordinated movements were nor-
ma L His systolic blood pressm·e was one 
hnndl'ed and twent~T-two mi1limeten;; of mer- 30 
cnl':v, and his diastolic blood pressure seven-
ty-eight millimeters of mercury. The1·e is a 
niti·al systolic m1irmnr. His lf:lft l1eal't is en-
lm·grd and the heal't mu, cle degenerated. 

nperficial veins on his left leg are enlm·ged, 
tortuous, and ron:-;pironsl:v val'icose. He has 
a lrft rn l'ir.ocele, and a right ingninn 1 hernia. 
He was ve1·y much ovr1·,vright. 

40 
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By Afr. Rornine: 

Q. You said that there was no spontaneous nys-
tagmus? A. Yes. 

Q. ·what do you mean by that, Docto1·? A. It 
means that there was no evidence of vestilmlar 
pathology. 

10 Q. If there was a ha al fracture, would there 

20 

be such manifestations? A. ·would there he such 
manifestations? 

Q. Yes. A. If the basal fracture went through 
the inner ear, there ·would. 

Q. "\Vhen you spoke of this acne, ust what is 
that? A. It is a skin disease. 

Q. It has nothing to do ·with frauma? A . 
..... T othing whatsoever. 

Q . .rTow, you refei-red to his Achilles and plan-
tan;; being normal? A. Yes. 

Q. Did he have any clonus, Babinski, and Op-
penheim? ·what significance i there in that? A. 
He i~ structurally normal. There i. no damage 
done to an)~ part of the nenou, sy tern. 

Q. \Va, hi. blood pre. sm·e normal or not? A. 
Blood p1·es. me for a man of forty- ix is a little- hit 
lo-w. 

Q. Did yon find any dhmhility in thi. man? .. \... 
:-W ... ot due to trauma. 

4l> 

Q. ...othing due to trauma? A ...... Tothing what-

Q. Doctor, I shmv yon fixe ... -rays, marked for 
identifa·ation and a. k you to look at tho. e and tell 
ns what you find. 

l\Ir. Rubacky: I obj ct to the testimon of 
Dr. Do-wd. He i not qualified :-1~ an T 

1·a)~ e.~pert. 
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The Court: Let Counsel bring it out, if 
you want qualifications. 

By Mr. Romine: 

Q. You are familiar with X-1·ays, Doctor? A. I 
have had a lot of ·experience. I am not an _,_ -ray 
expert. 

:O.Ir. Rubacky: I object to his testifying. 
The Court: You don't have to be an X-

1·ay expert to read _,_r-rays. 

By Mr. Romine: 

Q. Are you familiar with 1·eadin0' .., .,.._1•ay fiml-
ings? A. I have read a rrood many. 

~Ir. Rubacky: Your Hono1· please, I object 
to the testimony. The man him. elf . ays that 
he i. not an .... r-1·ay e.-pe1·t. 

'l"'he ,vitne .. : Yes, but I h:we 1·ead thou. -
ands of them. 

The Court: Ile does not .perialize in..,..,..-
i-ay wol'k, hut-

Mr. Ruhacky: He i. in no to te .. -
tify reO'arding these filnu; today. The man 
must be qualified as an expert before he is 

]0 

20 

put on the . tand; he i. not being put on a, n 
general practitioner. I haw the highe. t l'e- 30 
gai·d for the doctor, hut a. a matter of pl'in-
riple and a. a matter of law the dodor L 
not qualified to read the. e 

:Ml'. Romine: Do I (~ounsel to 
mean l>efore any docto1· can use an .... .,..-ray he 
must be an e.-pe1·t Ron tgenologist him. elf 
in taking-

:\fr. Ruhacky: If he is being brought to thr 
Comt for the pnl'pose of gfring e_-peri' 

mony. 
40 
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The C101ut: I oYenu1e the ohjection. 
By .Jlr. Romine: 

Q. Read them, Doctor. 

Mr. Ruhacky: Allow me an exception. 
Ry Mr. Rornine: 

Q. Do you find any eYidence of fracture? A. I 
see no eYidcnce of fracture. 

Q. I ho"\v you three other X-rays nrnrk'=-d '·P-1", 
'·P-2" and "P-3'', and ask you to read those, and 
as]? you if you find. any eYidrnce of fracture? A . 
... ... o, I don't. 

Q. Can you tell from these .... .,..-rays whether the1·e 
is any p1·e~sm·e 011 the nerTe or nerYe hwo1n~m nt? 
A. :B.,l'om the X-rays? 

Q. Yes. A. Certainly not. 
Q. You are ah1e to u,·e these .... r·rays and read 

them without th~ use of a :hadow ho.r, are you? 
A. Ye .. 

Q. It i not nece. sai·y to haYe a hadow ho.r? A. 
No. 

Q. If a man ha, a basal fracture, Doctor --what 
would the . ymptorns he? A. Thr , ymptoms might 
be manifold, maybe 11egligib1e, he may haYr none 

~10 at all; I don't know "\Yhat the . ymptoms wou1d be. 
It might be anything 01· nothing. 

Mr. Romine: That is a 11, Doctor. 

Gross-examination by Mr. R1tbacky: 

Q. You , aid something ahout the ear drnm. hc-
ing thickened and , caned? A. "\Vhitened and 1·e-
tracted. 

40 Q. ""Whitened and refracted. ·what do you attl'i-
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lmte this condition to, Doctor? A. Infection. 

Q. Infection? A. Yes. 
Q. Did you observe any calsification of the mem-

brane? A. Some of the ·white spots may be cal-
cium deposits. 

Q. You aren't certain of that? A. I think they 
a1·e probably there. 

Q. A1·e you positive when you say the air conduc-
tion was diminished? A. That is my opiuion. It 
is a positive opinion. 

Q. It is a positive- opinion? ·when you l'efer to 
the ail' conduction being diminished, ai·e you 1·e-
fening to the air conduction of hoth e:-rn;, Dortm'? 
A. Ye. 

10 

Q. ...ow, in respon:e to Coun:el's question on di-
1,ect-examination, you said if the basal fractul'e 
went to the inne1· ear then that would be impo1-t- 20 
ant. A. Yes. 

Q. In other wol'ds, a oasal fracture, would yon 
say, is unimpo1·tant until such thing occm·s? A . 
.i: o. 

Q. All ha al fractm·e m·e impo1-ta11t, are the:v 
not, Do ·tor? A . ...._ ... o. F1·acture: of the :kull per 
:-;e al'e unimpo1·tant. \Ve al'en't very much eon-
eemed with the bony .~trnctm·e, of the skull unless 
the1·e i: a d frachu·e. I l'e·1lly don't know 30 ho,v we can he conce1·ned, tlw meni11gea 1 
ve~:els within the skull m·e involved. 

Q. Rnppm;e we assume for the pm·posc of m·gn-
ment then, that thel'e ha. heen a ha:a1 fractun~ u -
tained hy virtue of an accid nt in which a laborer 
ha.' a lumber pile fall on him together with sand 
and other dehl'L : that this h~uml fradm·e evid<1nceH 
it. plf by . uch a. un on:cion. ne. s for fl 
1·ather 1n·olonged period of tinw: we wi11 . a)· any-
,vhe1·e. from <1ight hours, as it has been te. tifiPd to, 40 
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to two and a half dayr-;; a man , uch as that petj-
tioner preS'ents severe pain for which he is fr,eat-
ed for fiYe and a half months, pain in the re 0 fon 
of his 1·ight side of the neck and the 1·ight side of 
the face and head would you imy that a basal frac-
ture in such an instance would han· cam;ed Rymp-

l o toms which he complained of? 

30 

Mr. Romine: I object, if your Honor 
please. There is no proof in this case, up 
to this point, that this man had a basal frac-
ture. The only inf01•matio11 of it i by Dr. 
Reeves, who stated he thought or suspected 
that the man had a basal fractm·e. I sub-
mit, your Honor, that the petitioner ha fail-
ed to prove that there ·was a ba, al fractm• ;e. 
They have me1·ely sugge ted it. 

,Ye have, on the other hand, absolutely 
di. p1·oved that there was a basal fractm·e. 
1'he hasis of this question is as, urning that 
this man had a basal fracture, and I r-;nbmit 
to you the question is improper, becau, e 
there i something in there which does not 
exist, even in their own testimony, and there 
is no proper proof that it ever existed. 

Mr. Ruhacky: Your Honor please, it is a 
matter of opinion ve1·sus opinion. If Dr. 
Reeves feels he has u tained a ba al frac-
tlue, I think I have a dght to a. sume r-;nc-h a 
condition exi~ted in my hn>0thetical que, -
tion. 

The Court: I don't recall that part of the 
doctor's testimony. 

l\Ir. Rnhack: Your Honor plNl e, Dr. 
Reeve , in hi testimony, aid in hi opinion 

40 l\lr. Mndri had u. tained a hasal fractme. 
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On cross-examination by Mr. Romine he tried 
to show that the basal fractures don't always 
show on X-ray films. That was the subject 
of argumentation before your Honor for 
many minutes. 

The Court: I sustain the objection. I 
think there is nothing to prove it by in the 
hypothetical ques ition. 1'he hypothetical 
question must have some foundation, mp-
ported by the evidence. 

Mr. Rubacky: I have incorporated all the 
important facts. 

The Court : Dr. Reeves is not an expert. 
Furthermore, he said it was in his opinion. 

Mr. Rubacky: If it is opinion versus opin-
ion, your Honor. 

Will you allo-w me an exception. 

By Dr. Rubacky: 

Q. Doctor, supposh1g that you had a histoi-y 
such as- Mr. Mudri giv ,es of being in an accident 
wherein a lumber pile, together with sand and 
other debris fall upon him; that he sustains by 
virtue of this accident a condition which results 
in a state of unconsciousness for a period of time, 
we will say, any,Yheres from eight hours to two 
and a half days ; that by virtue of this accident he 
is bleeding from the ,ears, that by virtue of this 
accident he has considerable pain in the right side 
of the neck and back of the neck, right side ,of the 
head and face; that by virtue of this accident he 
necessitates treatment by Dr. Van Schott, physi-
cian for the respondent, for a period of five and a 
half months, after -which he is subsequ ,ently sen t 
to another physician ·employed by the respondent 
for further tI·eatments , and he makes a 11 those com-

10 
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plaints that he gave to you at the time of your 
examination. ·would you say that such a· condi-
tion would probably have been caused by a basal 
fracture? A. No. 

Q. What do you attribute such a condition to? 
A. If he has the pain and disability around his 
neck and shoulder, it must have been due to the 
local trauma. A basal fracture cannot possibly 
give him pain in the neck and shoulder. It is in-
conceivabl,e. 

Q. Doctor, isn't it possible when you have in-
jury to the back of the neck, as you mentioned, lo-
cal trauma, that you can have an involvement of 
the cranial nerves and the cervical nerves as well? 
A. The cranial nerves don't control the shoulder or 
the back of the neck; they never have and probably 
nev,er will, but cervical nerves do. There is no 
evidence of damage to the cervical nerves. His cer-
vical plexus and cel'Yical nerves were in good 
shape. 

Q. That happens in a hundred per cent. of all 
cases? A. If you have a cervical nerve involve-
ment, you have a brachial lesion. 

Q. There are mild as ·well as severe cases? A. 
Any injury serious enough to injure the nerves 

3 o certainly ·will produce a brachiaI lesion. 
Q. Supposing you haven't a brachia! lesion~ A. 

You haven't-
Q. (continuing) you can have injury to the nerve 

fibers themselves? A. No. 
Q. What do yon attribute all this pain that he 

complajned of at the time that he was under treat-
ment, Doctor? A. He may have had myosWs, he 
may have had some damage to the muscles. There 

40 
was no evidence of myositis · at the time I examined 
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him in July. If he had myositis, it has entirely 
dis a ppcated. 

Q. You found some signs, didn't you, Doctol'? 
A. No. 

Q. So then in your opinion all these complaints 
,veren't due to trauma? A. Yes, that is my opjn-
ion. He has certain infections. He has a myocar- 1 0 
diteal degeneration. 

Q. Would not a myocarditeal degenc1·ation be 
the result of shock? A. No, sir. It is usually the 
result of one infection or another, or multiple in-
fections in the general wear and tear of life. 

Q. You say that the basal fractme that a pei--
son has could bl'ing about manifold or negligible 
symptoms? A. It could ln·ing about manifold or 
negligible symptoms. 

Q. If there we1·e negligible symptoms you don't 
have to haYe anything pe1·manent in the way of ob-
jectiv0 signs, do you? A. As far as a basal frac-
tm·e? 

Q. Yes. A. To, you don't have to haYP negli-
gible symptoms. 

Mr. Rubacky: That is all. 

By Mr. Rubacky: 

Q. lust one more question, Doctor. You found 
no net-Ye involvement, did you? A. None, at all. 

("Witness excused). 

20 
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EUGENE SENSE TBACK, a witness on behalf 
of the Respondent, being first duly swom, testified 
as follows: 

Di1·ect-examination by Mr. Romine: 
Q. Mr. Rensenback, where are you employed? A. 

10 Public SerYice. 
Q. In what capacity? A ......... -1·ay technician. 
Q. As such, did y,ou take X-rays of Mr. Mudri, 

the petitioner in this case? A. I did.. 
Q. I sho-,v you five ........ -mys mai·ked "R-4, R-5, R-

6, R-7'', and '·R-8'' for identification. I ask you 
if you took those X-rays? A. I did. 

Q. What machine did you use? A. The Stanrl-
ai·d Vietor l\Iachine. 

Q. fa that a tecognized machine for the taking 20 of ........ -i-ays? A. Ye . 

ao 

Mr. Romine: I offe1· them in evidence. 
( The ... .,..-ray~ 1·eferred to marked "R-1, R-5, 

R-G, R-7" and "R-8'' fo1· identification ·we1·e 
1·eceiYed in eYidence and mai·ked, "R-4, R-5, 
R-G, R-7" and "R-8''). 

Mr. Romine: That is all. 
:\fr. Ruhac ky: .1. To quC'stionR. 

(\Vitness excused). 

:Mr. Romine: '1.1hat is our case, yom· Hon-
or. I would li1Te to say a few· w01·d on be-
half of the respondent. 

The Comt: Are you going to put Dr. 
D,v)Ter on? 

:\Ir. Ruhacky: .1. To. Ile is not he1·e .... \11 I u request, with youl' 1Iono1·'s kind 1wrmi.·sio11, · 



169 

Eugene 8ensenback-Direct. 

is to allow me to present Dr. Wilk ·enson as a 
rebuttal ·witness. I have called him; he is 
on his way down. 

( Mr. Romine summed up on behalf of the 
respondent). 

( Discussion between Court and Counsel) . 
Mr. Rubacky: I wish to call Dr. Wilken-

son as a Pebuttal witness. 
Mr. Romine: I ,vant to express on the rec-

ord that Counsel having closed his case-
Mr. Rubacky: It ,,·as with reservations. 
Mr. Romine: Without any resenrations, 

and the attorney for the respondent having 
proceeded to sum up and close his argu-
ments, I shall now object to the case being re-
opened for the purpose of putting in any tes-
timony, arnl I take exception to the Court's 
mling. 

The Court: After all, Mr. Romine, I can 
1·eopen at any time even after both sununa-
tiom; a re c 1oserl. 

DR. BOYD E. ·wILKE TRO T' called as a wit-
ne. s in rebuttal, in behalf of the petitioner, being 

1 0 

20 

first duly sworn, testified as fo1lows: :rn 
Dirrrt-e.rmnination by Mr. Rubacky: 

Mr. Romine: I want to enter on the rec-
01·d that I object to any testimony being 
given by Dr. ·wilkeuson, in view of the fact 
that the case was closed, and f1ounsel for 
the Re8pondent had a h·ead)· summerl np. 

The Court: You han~ ah·ead:v stated th~t. 
:Mr. Romine: I am going to object to 

everything he ay from nmv on. 40 
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Ry Mr. Rubacky: 

Q. Doctor, you ai·e a pmcticing physician in the 
State of .i:Tew Jer:ey? A. Yes, sir. 

Q. And you have been fo1• how Jong? A. Oh, for 
a long time. 

Q. About how many ye~us? A. I am practicing 
10 since 190,5. I haYe been in ....... ew ,Je1·sey since 1919. 

Q. Do you specialize in any pm·ticular branch 
of medicine? A. I do .... ,..-ray work. 

Q. How long have you been doing .,;_.,.. -1·ay ,vol'k:? 
A. Since 1915. 

Q. Doctor, do you know who I am? 
The Court : Don't you think you had bet-

ter get to the issue? 
Mr. Ruhack~ T: I just want to show, your 

20 IIono1·, ho,v he came into the case. 
Ry .Jlr. Rubacky: 

Q. ·when did you fil·st examine these ........ -1·ays? A. 
~rhi.1 man (indicating) showed me the picture. a 
few minutes ago. 

Q. Doctor, did you examine the .... .,..-ray pictmes 
nw1·ked "R-4-, R-:5, R-6, R-7", and "R- ''? Those 
ai·e the ones I han~ ah·eady enumerated. ...\. I 
looked over tho. e pictm·es. I sa,v them, yes. :rn Q. Did you also ee picture. · marked ''R-3" and 

40 

'·R-2"? A. Yes, I scnv tho e, too. 
Q. You smv those fo1· the 1h. t time thi. afte1·-noon? A. Yes, sir. 
Q. Doctor, h; the1·e any pathology on either or 

any of those pictm·c that you have no,v befo1·e 
you in the way of hon,v fractures or pathology with 
referPnre to the bony structure of the kull or spine? 

Mr. Romine: I ohjert to it. 
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The Court: I overrule the objection. 
Mr. Romine: I take an e~rception. 
'l"'he "\Vitness : I looked over these. I see 

no fracture or fracture lines. 
The Court : You mean all of them? 
The Witness : Yes. 

By Mr. Rubacky: 

Q. And the same thing ·with those? A. These 
aren't very good details. There is a little curva -
ture there. (Indicating) The angulation the1·e of 
the cervical spine don't show the upper ce1Tical 
spine. s far as I can see, outside of the angula-
tion, I don't see anything, but the details of the 
pictures aren't very good. I would not considei-
them so. 

Q. Doctoi-, if the1·e had been a basal fracture in 
the Petitionei-'s case, that is in the petitione1··s 
,'lmll, conlrl you have detennined that with the pic-
hrn :s that you have hefo1·e you? 

Mr. Romine: I object. That iR pm·t of 
thefr 01·iginal ca. e, that que tion. 

:Mr. Rubacky: The:v have , uhmitted the 
..... ,..-1·ay pie ures. 

The ourt: Overrule the objection. An-
~wp1• the question, Doctor. 

'I'he ·witness: The. e pirtme. of the head? 

Uy Mr. Rubaeky: 

Q. Yes. A. "\Vell, yon m·e-

Mr. Romine: I tnke an exception. 
The "\Yitness: "\Vhen you are talking about 

ba, al fractm·e . , you are getting into a propo-
sition. M~- m1e at the hospital i: that I 

10 

20 

30 

40 
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would not consider them a complete ...... -ray 
set for a basal frachne. 

By Mr. Riibacky: 

Q. You would not consider it a complete set? 
A. I would not consider it a complete set, no, sir. 

10 Q. What would you figure, Docto1·, is mh;sing 
from these pictures that is so Yitally impOl'tant? 

M1·. Romine: I object t,o that. 
The Comt: I allow the question. 
Mr. Romine: I take an exception. 
The Witness : The first thing, to show a 

basal fracture, one of the requirements we 
haYe in the hospital, you must show the frac-
ture point in the base of the skull. If you 

20 don't show' that, you aren't-you haYe no 
way of detennining whether you haYe a frac-
tm·e extending in there or not; ful'thermore, 
if there is any question about it, I think a 
ste1·eoscopic view is helpful. 

30 

40 

The Court : That is a picture which giYes 
t hie ]mess as ·well ? 

The ·witness: The perspective vie-w. ,ve 
always make it a mle at the hospital-that 
is a rule at the hospital, to take that kind of 
a pictm·e alYrny. when you suspect a hasa 1 
fracture. 

Ry Mr. Rubacky: 

Q. Doctor, ewn assuming that there might be-
that a patient might be suffering from a basal frac-
hue, does every 1·ontgenological film slrnw a pof,;i-
tiYe fracture? 

l\ifr. Romine: I object to that. 
The Com-t: Objection sustainerl. 
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Dr. Boyd E. 1Vilkenson-Rebuttal-1Ji1'ect. 
Ry Mr. Rubacky: 

Q. Doctor, then, you would say that this is not 
a complete set of X-ray films to guide you in de-
te1·mining yourself for a negatiYe or positive diag-
nosis of basal fracture? 

Mr. Romine: I object to that que8tion. It 
has already been answered. 

The Comt: Objection sustained. 

Ry Mr. Ru,backy: 

Q. Docto1·, with 1·eference to the spinal pictm·es, 
did you notice any defect at all in the postme of 
the spine on these pictures? 

Mr. Romine: I object. He has already re-
ferred to that; he has ans,ve1·ed the question. 

10 

Mr. Rubacky: I asked him about patholo- 20 
gy first. 

Mr. Romiue: He luu; referred to patholo-
g~-. "\Yhat else is there to it: I object to it. 

The C1om-t: Did you arnnve1· it before? 
The \Vituess: I said :light cunature, 

light augulation of the ce1-Yical spine. 
The C1om·t : That ,va the only thing you 

found? 
The ·witness: The detail i. not good on Ro 

the:e ....... -ray,. 

Ry Mr. Rubacky: 

Q. Doctor, comd<lering the injm:v to the petition-
er, :uch a thi. man: n man is a lah01·e1· em1,Io:ved 
hy the 1·<\ pondent-

lfr. Romine: I object, if your Honor 
plense. 

40 
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Dr. Boyd E. 1Vilkeuson-Rebilftal-Di1·ect. 
By Mr. Rubacky: 

Q. ( continuing) in an e.rcaYation-
Mr. Romine: I object to any question of that character because it is part of his di-rect testimony. If this is pennissible at all, it is only permissible on hi. dil-ect case. 

The Court: 1'he doctor is only an .... ~-l'ay man. 
Mr. Rubacky: Yes. 
The Court: 1'hat examination should be confined to your other e~rperts. 

By Mr. Ri1,backy: 
Q. What further can you say with reference to thm:;e pictures that you haven't aid so far? 

20 Mr. Romine: I object to that if your Hon-
or plea, e. He is onl;r called, if it is pel'mis-
sible, to rebut that ,vhich our physicians said. ..l o,v he is asking him what further 
the1·e he can tell us with regard, to these pfrtures, and I object to it. 

The Court: The Re pondent in this case produced pictures. The respondent , aid that those pirtnres are neg-atiYe to hone 3 0 pathology. Yon haw to confine ~rour doctor to that. 

40 

Uy .Mr. Ri1barky: 

Q. Dortor, if thi. petitioner had a fracture of the hase of the skull, would this set of pictnrrs be com-plete enough-
The Court: He . aid no. He hnR ah·ea<l)r answered it. 
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By Mr. Rubacky: 

Q. Doctor, with reference to the intervertebra l 
spaces, if you get a lateral pictme, doe a negatiYe 
diagnosis of an X-1·ay film necessarily exclude a 
basal fracture? 

l\fr. Romine: I object. We have been all 
oyer that, your Honor. 

l\Ir. Rubacky: It is very pertinent, your 
Honor. 

l\fr. Romine: He has asked him that three 
times now. 

l\fr. Rubacky: That is all then, Doctor. 
\Vhat is your fee for testifying here this af-
ternoon? 

The \Vitness: Twenty-five dollars. 

10 

l\fr. Romine : I decline to cross-examine 2 O 
the doctor because of the objections I have 
made. 

(\Vitne. s e.rcused). 

( Rummation hy Mr. Romine on behalf of the re-
, pondent). 

( ummation hy M1·. Ruhacky on behalf of the- pe-
titione1·). 

The ~ourt: The real L. ue in this en. ·r is one re-
:peeting the nahu·e and e.rtent of the pemrnnent 
rl.i. ability, if any; th contention of the respondent 
throughout the whole proceeding ha. been that the 
petitioner, a' the 1·e:ult of hi. ncrident on Augu, t 
L , 1930, completely 1·ecovererl., and that he has 
heen ampl:v rompen. ated for his lo.~t time- hy tern-

30 

40 



176 

Pindin!JS. 

porary disability, a peroid of thfrty-two weeks, 
thirty-six ·weeks haYing been paid. 

"\Ve haYe had produced befo1·e us many witnesses, 
particularly expe1·ts, and the medical te, timony as 
a whole has been Ye1·y elabo1·ate. There has been 
some conflict in the gist of the testimony by the 

1 o expe1·ts produced by the petitione1·, and those pro-
duced by the respondent. IlmYcYe1·, from the testi-
mony, I am satisfied that the petitione1·, Andrew 
~Iudl'i, did, on the eighteenth day of August, 1930, 
·while in the c01use of his employment, suffer an 
accident which arose out of and in the course of 
his employment; that the accident corndsted of a 
caYe-in ·whe1·ein a wooden four by four-I don't 1·e-
member if it was one or two-fell and struck him 
on the head, in the occipital 1·egion: that he was 20 r(11Hle1·ed uncouscious; I fm·ther find that the pe-
titioner was taken to Saint Mai·y's Hospital and 
treated the1·e, and ·was later treated h;v D1·. Van 
Rhott from Reptemher 2, 19:30, up to and including 
J,.,ebmai·.v 1:1, 19:31. 

One of the disputed factol's in this ca e is the 
question of a ba, al fracture of the skull. 

The lnuden of 1n·oof rest. upon the petitioner 
to establish by clir-ect and po. itfre eYide11ce that 

:-W there is s1 ch a fracture, and the bul'Clen, or rather 
tlw duty upon the re. pondent does not lie to re-
hut that: in othe1· ,,'"ol'ds, it is not the dut;v of tlH~ 
1·espondent to ln·inµ: eYidence befo1·e thL lnueau to 
show the absence of a fractm·e: it is ratbe1· a clutr 
or hurden on the petitioner: therefo1·e, I don't he-
liew in this case that the petitioner suffered a 
basa 1 fracture. There i. no evidence before m<1 to 
make , nch a finding. It is true that the petition-

40 er wa, l'endcred unconscious for a certain pe1·iod, 
hut that in itse1f doe, not e, tahlish that there ·was 
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a basal fracture; therefore, I conclude that the pe-
titioner has failed to esfablish that there was a 
basal fracture. 

I do find that the petitioner is suffering with 
rigidity of the neck in the cervical column of the 
spine, and that his head is inclined toward the 
right side of his shoulder, on the right shoulder. 1 O 

There is evidence, rather testimony, adduced in 
behalf of the respondent to show that this is due to 
a non-traumatic condition, due to various types of 
infections, and the postural defect is due to some 
interference of the muscles that are not in them-
selves of traumatic origin. 

It is difficult for me to •escape the fact that for 
this particular accident, wherein the petitioner was 
struck on the head by a wooden four by four and 
rendered unconscious, that for this condition he 
was treated for a period of five months by one doc-
tor, and sometime thereafter by another respond-
ent's doctor for the specific condition, ~hat is a 
condition of the neck, as Doctor Van Shott testified. 
I don't hesitate at this time to say that I put un-
usual credence in Dr. Van Shotts' testimony. I 
believe his testimony deserves more Yveight than all 
the other experts. 

Now, what does Dr. Van Shott testify to? He 
testifi.ed that he treated this ma.n for a condition 
in the right side of his neck, just below the mas-
toid process, that he held his head toward the right 
side. 

Now, the question presents itself is this petition-
er just holding his head to the side of his body 
for effect? In other words, is he a malingerer? 

It is difficult to brand a man a malingerer sim-

20 

ply because it is the opinion of one or two doctors. 40 
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I hesitate here to brand this man as a malingerer 
just because one or two doctors are of the opinion 
that it is done voluntarily for· a purpose. 

I think, in this case, there is ample evidence be-
fore me to show, by way of logical and reasonable 
inference, that the injul'ies that he suffers from are 

10 the result of this accident, and was the pl'ime prn-
ducing factor of his present condition. 

30 

40 

It is difficult to deter·mine, and I am not t1·ying 
to decide whether· this stiff neck is due to a nerve 
injury, or brain injury, or due to some neck 
muscle, but it is due to the accident. • I don't hesi-
tate to say that this man's condition is due to the 
trauma he suffered in August, 1930. 

N o,v, the question presents itself: ho,v much pe1·-
manent disability is he suffel'ing from? That is 
another difficult problem. The Act specifica1ly 
states whe1·e an injury is not one that is included in 
the schedule, then it must he considered in temrn 
of partial total disability; by that I mean the com-
pensation schedule evaluates every particular mem-
ber of the body, except ·when it comes to injmies of 
neck, injuries to the head, or injul'ies to the frunk 
of the hod,v itself, and therefo1·e, the manner of esti-
math1g that pa1·ticular disability is in terms of par-
tial total, so that in this particular incident his 
disability must be fixed in terms of pai·tial total 
dhmhilit~·, and that b1·ings me to a Ye1·:v dfffirnlt 
problem. 

This petitioner, in my opinion, suffered no phys-
ical impairment of his upper or lo-wer limbs; in 
other woi-ds, he has full use, so far as the eYidence 
discloses, that is normal use of his both hands and 
feet, but he has this stiff neck, this distorted nee k, 
and the onl~r logical wa~· of deter·mining the dis-
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ability he is suffei-ing from ·would be to detem1ine 
how much of a disabling factor is thiH disto1·ted 
neck in that position to him, or in other ·words, 
how les useful is he to himself today, to what 
he was before the accident by 1·eason of this condi-
tion, and I feel, after carefully considering the 
medical testimony, the variou defects or rather 1 o 
incapacities that this man is suffering from, par-
ticularly the numbne s that he complains of on the 
l'ight side of his head, his apparent loss of hear-
h1cr, the causation of ·which is closely disputed so 
far as the experts are concerned; the expe1-ts for 
the respondent contend that it is due entirely to 
a chronic condition not in any ·way 1·elated to 
trauma, ·whe1·ein the petitionel''' physician's claim 
it is due entfrely Ol' directly to the ti-auma. 

Considel'iug all these factors, in my opinion, I 
feel that the petitioner is , uffel'incr, by reason of his 
accident, a disability of fifteen pe1· cent. of total, 
aml I fnrthci1· firnl that the l'ight inguinal hel'nia 
,vbfrh the petitioner i. , nffel'ing from h; one that 
is not compensi.hle under the Act, it appeal'in~ that 
the fil·st notice of a he1·nia was sometime in Apl'il 
of last year. 

I further find, from his own testimony, that it 
wa:-; the1·e pl'ior to this accident, and that he had 
had some probable tronhle, as he said, in the he1·-
nial 1·rgion. 

I frn·the1· fin<l that the temponu;v di:ahility that 
ha. been paid, to Ap1·il 1, rn:n, in m:v opinion is 
ample, a pe1·iod of thil-(v-two week. , thfrt;r-. ix hay-
ing been paid. 

20 

30 

I fmther fiml that the petitioner ha. heen ade-
quately rompen, ated for that period, and that hu; 
total di. abilit;Y is fifteen 1,e1· rent. of total, ,vhirh 40 
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is equiYalent to seventy-five weeks at twenty do]-
hl rs per ·week. 

I find that the petitioner is entitled to his costs 
for medical experts, which I fix in the sum of a hundred and fifty dollars against the respondent, 
for the five doctOl's, and for counsel fee, I think the lo attorney hm; l'ightfully earned his allovrnnce of 
counsel fee, ·which I assesH one hundred and fifty 
against the respondent and one hund1·ed and fifty 
against the petitioner; the counsel fee is tluee hun-
dred dollars, and stenographic costs will be paid 
by the respondent. 

40 

Mr. Romine: I want to take an exception to 
your Honor's :findings. 

Certificate of Deputy Compensation 
Commissioner. 

I Hereby Certify the foregoing is a true and ac-
cm·ate transcl'ipt of the above entitled matter as 
taken stenographically before me at the time, place 
and date hereinhefore set forth. 

JOH J. STAHL, 
Deputy Compensation f1ommi. sioner. 

Certificate of Stenographer. 
I Hereby Certify the foregoing i. a true and ac-

rurnte transc1·ipt of the te, timony as taken steno-
graphican;~ b;v me at the time, place and date he1·e-
inhefo1·e et fo1·th. 

JACOB BAER, 
0ourt Reporte1·. 
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Reasons. 

Filed April 9, 1932. 

NEW JERSEY SUPREME COURT. 

ANDREW MUDRI) 

Petitioner, 
Defendant in Ce1·tiomri, 

UNITED ENGINEERS & CONSTRUC-
TORS I JC.) improperly implead-
ed as Public Sel'Vice Co. and/ 
or United Engineel'S & Con-
structors, Inc., 

Respondent, 
Prosecutor in Certioral'i. 

On Oertiorad. 

Reasons. 

The prosecutor presents the follo,ving reasons 
for setting aside the dete1-mination and judgment 
brought before this Hono1·able Court b;v tJw "\Vl'it 
of Ce1·tioral'i in the above entit1ed cause. 

1. Because the determination and judg-
ment of the Workmen's Compensation Bur-
eau awarding petitioner fifteen per cent. to-
tal permanent disability totalling 75 ,,reeks 
at $20.00 per week is unsupported by any 
legal evidence. 

2. Because the judgment of the "\Vork-
men's Compensation Bureau awarding peti-
tioner compernmtion for seventy-five \Yeeks 
at the rate of $20.00 per week is excessiYe 
and contrary to the greater -weight of the 
ler.n 1 evidence. 

3. Because there was no evidence jnstihT-
ing the finding h;v the Deputy Commissfone1· 

10 

20 

30 

40 
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of the \Vorkmen 's Compensation Bureau that petitioner sustained any impairment of heai·-ing as the result of the accident. 
4. Because the evidence did not justify the Deputy Commissioner of the \Vorkmen's ( ~ompensatio1i Bm·eau in find.mg that the pe-titione1· sustained any pemrnnent injm·y to l O his n eek or back. 

40 

5. Because the finding of fact and deter-mination by the Deputy Commissioner of the \-Vorkmen's Compensation Bm·eau a1·e inco11-sistent. 
G. Because the finding of fact, Judgment and a,vai·d of the vVorkmen's Compensation Bureau is exces , ive and includes compensa-tion fo1· alleged injuries and disabilities not proven to have resulted from the accident. 

7. Because the evidence does not . upport a determination and judgment of the \Vork-men's Compernmtion Bureau that petitioner i-;ustained an h1jury equivalent to 15% of to-tal pennanent disability. 
8. Becau e the s,aid determination and judgment of the Workmen's Compen . ation Bureau are in divers other respecti-;, il'regu-1 ar, unju. t, illegal and oppresi-;ive to the 1n·oi-;ecutor. 

IIE .i:TRY II. FRYLL .TG, 
Attorney fo1· Re. pondent-Pro ecutor. 

Renfre of a cop~· of the withi11 Reni-;ons hp1•r.hy 
acknowledged thi. :Wth day of March, rn:t! . 

. JOREPH F. A. RUBACKY , 
Attomey of Defendant in (~el'tio1 ·n 1·i. 
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Opinion of Supreme Court. 
Filed March 31, 1933. 

NEW JERSEY SUPREME COURT. 
No. 206, October Term, 1932. 

ANDREW MunRr, 
Petitioner-Respondent, 

vs. 
u NITED ENGINEERS & CONSTRUC-

TORS, INc., ( impleaded as 
Public Service Co., and/or 
United Engineers and Con-
structors, Inc.), 

On Certiorari. 

Respondent-Prosecutor. · 

Submitted October Term, 1932; decided March 
31, 1933. 

Before Justices Parker, Lloyd and Reher. 
For the petitioner-respondent, Joseph F. A. 

Rubacky (Feder and Rinzler, of counsel). 
For the respondent-prosecutor, Henry H. Fry-

ling (Elmer W. Romine, of counsel). 

PER CumAM. This writ brings up for review 
the judgment of the Workmen's Compensation 
Bureau, awarding to the petitioner compensation 
on the basis of 15% of total and permanent dis-
ability. 

It is conceded that the petitioner suffered in-
jury from an accident which arose out of and in 
the course of his employment, but the prose-
cutor insists that no permanent disability re-
sulted, and that therefore the findings of the 

10 
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Deputy Commissioner are not supported by the 
proofs. 

The petitioner undoubtedly sustained severe 
mJuries. While he was in a trench, assisting 
in the construction of concrete forms, a cave-in 
occurred, and heavy pieces of timber and sand 

lO fell upon him, inflicting head and shoulder in-
juries. The Commissioner found that at the 
time of the hearing, some eighteen months after 
the accident occurred, he had a rigidity of the 
neck, and that his head inclined toward the right 
shoulder. There was evidence of injury to the 
cervical nerves and muscles. There was also 
testimony tending to show impaired hearing of 
the right ear, and numbness of the right side 
of the head. 

20 The prosecutor contends (1) that the peti-
tioner does not ·suffer from these alleged disa-
bilities, and (2) that if he is so afflicted, they 
did not have a traumatic origin. The Commis-
sioner rejected these contentions, and rightly 
so. We find in the proofs ample support for 
his conclusion that petitioner suffered perma-
nent injury from the accident in question, and 
that he was permanently disabled to the extent 
of 15% total disability. The physicians, as is 

30 usual in such cases, gave varying estimates of 
the extent of petitioner's disability. We do not 
understand that it is the prosecutor's contention 
that if the petitioner was injured to the extent 
found by the Commissioner, and such injury 
was the result of an accident which arose out 
of and in the course of petitioner's employment, 
the award is excessive. If so, it is devoid of 
merit. 

The judgment brought up for review will 
40 therefore be affirmed, with costs. 
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Order of Affi.rmance. 
Filed April 8, 1933. 

NEW JERSEY SUPREME COURT. 
No. 206, October Term, 1932. 

ANDREW M UDRI, 
Petitioner-Respondent, 

vs. 
UNITED ENGINEERS & CONSTRUC-

TORS, lNc., ( impleaded as 
Public Service Co., and/or 
United Engineers and Con-
structors, Inc.), 

Respondent-Prosecutor. 

On Writ of 
Certiorari. 

A writ of certiorari having been issued out 
of this Court to review the judgment of the 
Workmen's Compensation Bureau and having 
duly considered the record, the reasons and the 
briefs filed by petitioner-respondent and re-
spondent-prosecutor at the October Term, 1932 
of this Court, 

It is ORDERED that the said judgment brought 
up for review be and it is hereby affirmed with 
costs to be taxed in favor of the said petitioner-
respondent and against the said respondent-
prosecutor. 
Rule entered April 8, 1933 

On motion of 
Jos. F. A. RuBACKY, 

Attorney for Petitioner-Respondent. 

10 
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Notice of Appeal. 
Filed May 12, 1933. 

NEW JERSEY SUPREME COURT. 

10 ANDREW MunRI, 
Petitioner, 

Defendant-in-Certiorari, 
vs. 

u NITED ENGINEERS & CONSTRUC-
TORS, INc., (improperly im- On Certiorari. 
pleaded as Public Service 
Co., and/or United Engineers 
and Constructors, Inc.), 

Respondent, 
20 Prosecutor-in-Certiorari. 

To Joseph F. A. Rubacky, Esq., attorney for 
petitioner, defendant-in-certiorari, New Peo-
ples Bank Building, Passaic, New Jersey. 

Sm: 
TAKE NoTICE that the respondent-prosecutor 

appeals to the New Jersey Court of Errors and 
Appeals from the whole of the judgment entered 

30 in the New Jersey Supreme Court in favor of 
the petitioner-defendant and against the re-
spondent-prosecutor in the above entitled cause. 

40 

Dated: May 9, 1933. 

HENRY H. FRYLING, 
Attorney for Respondent, 

Prosecutor-in-Certiorari. 
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(Endorsed): 
Service of a copy of the within Notice of 

Appeal is hereby acknowledged this 10th day of 
May, 1933. 

JOS. F. A. RUBACKY, 
Attorney for Petitioner, 10 

Defendant-in-Certiorari. 

20 
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Ground of Appeal. 
Filed May 17, 1933. 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

ANDREW M UDRI, 

Defendant-Appellee, 

vs. 
UNITED ENGINEERS & CONSTRUC-

TORS, lNc., ( improperly im-
pleaded as Public Service 
Co., and/or United Engineers 
and Constructors, Inc.), 

Prosecutor-Appellant. 

On Certiorari. 
On Appeal 
from 
Supreme 
Court. 

Ground of 
Appeal. 

To Joseph F. A. Rubacky, Esq., attorney for 
defendant-appellee, New Peoples Bank Build-
ing, Passaic, New Jersey. 

Sm: 
TAKE NOTICE that the following is the ground 

of appeal which the prosecutor-appellant will 
urge why the judgment heretofore rendered in 
the above entitled cause by the New Jersey 

30 Supreme Court should be reversed, set aside 
and for nothing holden: 

40 

1. That the Supreme Court erred in giv-
ing judgment for the def endant-appellee 
instead of for the prosecutor-appellant. 

HENRY H. FRYLING, 
Attorney for Prosecutor-Appellant. 
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(Endorsed): 

Affidavit of Service. 

STATE OF NEW JERSEY, I 
C E ss.: OUNTY OF SSEX. 

FREDERIC R. REED, being duly sworn, accord-
ing to law, on his oath says: I served a copy of 
the within Notice of Appeal on Joseph F. A. 
Rubacky, attorney of petitioner, at his office, 
New Peoples Bank Building, Passaic, New J er-
sey, at 9 :30 A. M., on Tuesday, the 16th day of 
May, 1933, personally, by leaving the same with 
the person in charge of said office, namely Miss Victoria Poean. 

FREDERIC R. REED. 

Sworn and subscribed to before me 
this 16th day of May, 1933. 

JOSEPH R. WILSON, 
A Notary Public of New Jersey. 
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ANDREW M UDRI, 
Def endant-Appellee, 

vs. 
UNITED ENGINEERS & CoN -

STRUCToRs, INc., (improperly 
impleaded as Public Service 
Co., and/or United Engineers 
and Constructors, Inc.), 

Prosecutor-Appellant. 

On Appeal 
from New 
Jersey 
Supreme 
Court. 

BRIEF OF PROSECU TOR-APPELLANT . 

Preliminary Statement. 

This is an appeal from the Supreme Court 
on an affirmance of a judgment and determina-
tion of the •Workmen's Compensation Bureau. 
The judgment and determination was taken 
direct to the Supreme Court by a writ under 
and by virtue of the provisions of P. L. 1931, 
p. 1217, which provided that review of deter-
mination and judgment of the Workmen's Com-
pensation Bureau was to be taken directly to the 
Supreme Court, the writ under said act being 
substituted at that time in the place of an appeal 
to the Court of Common Pleas. 

The appellant here (prosecutor in certiorari) 
challenged in the court below the right of the 
Workmen's Compensation Bureau to make an 
award which included the impairment of hear-
ing, and set up under Point I of its brief in the 
Supreme Court that the award and judgment in 
this regard was excessive, and unwarranted. 

The Supreme Court overlooked this point and 
failed to make any decision with regard thereto. 
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The object of this appeal is to have a decision 
on the Point raised, namely, that the judgment 
was excessive in that the 15 percent allowance 
for the total embraced and included compensa-
tion for alleged loss of hearing, whereas the 
proofs disclosed no loss of hearing as a result 
of the accident. 

Statement. 

Defendant-appelle _e, Andrew Mudri, claimed 
that while working in a hole on August 18, 1930 
(Printed State of Case, p. 31) he suffered in-
juries by a cave-in (pp. 32-33). Among the 
disabilities defendant-appellee alleged impair-
ment of hearing (pp. 35-36). 

The only physician on behalf of the defendant-
appellee who testified that the alleged impair-
ment of hearing was due to the accident was 
Doctor Reeves. His opinion was based on the 
assumption that defendant-appellee had a basal 
fracture (p. 73) but no such fracture was evi-
dent in any X-rays that were taken and no 
fracture was proven. 

Doctor Reeves admitted that if the defendant-
appellee had not sustained a basal fracture his 
opinion that impairment of hearing was due to 
trauma, would be changed (p. 74, l. 15). 

The prosecutor-appellant's doctors all testified 
that there was no evidence of a basal fracture 
(pp. 114, 119, 152, 162); that the defendant-
appellee exhibited no evidence of a permanent 
disability. 

In the findings by the Deputy Commissioner 
he stated that no basal fracture had been proven 
(p. 176, 11. 36-38). 
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Dr. Dias, for prosecutor-appellant, found that 
the nerve of the ear on each side was normal 
( p. 138, 1. 23), and that the tests by bone con-
duction were normal (p. 139, 1. 20). His conclu-
sions, based upon his findings, were that there 
was no loss of hearing as a result of the accident. 

During the time that Doctor Van Schott, Jr. 
treated the defendant-appellee at the request of 
the prosecutor-appellant there was no complaint 
made to him by the def endant-appellee of any 
impairment of hearing. All that the defendant-
appellee complained of was from pain in the 
rjght side of his neck (p. ]30, 1. 34; p. 134, 1. 15). 

The other injuries complained of by the de-
fendant-a ppellee, compensation for which was 
included in the award, WBS an affectation of the 
muscles of the shoulder and an alleged perma-
nent stiffness of the neck. As to this alleg'ed 
condition there was a dispute between the 
physicians testifying for the defendant-appellee 
and those testifying on behalf of the prosecutor-
[lppellant. 

In this appeal the prosecutor-appellant will 
confine its argument to the sole question of the 
award being excessive in view of the fact that 
the judgment included an allowance for loss of 
hearing as a result of the accident and will con-
tend that the evidence did not justify an affirm-
ance of an award for 15 percent of total, includ-
ing as it did compensation for impaired hearing. 

Prosecutor-appellant sets forth the following 
as its points for reversal under the grounds of 
appeal as filed (p. 188). 
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I. 
The defendant-appellee suffered no impair-

ment of hearing as the result of the accident. 

II. 
The Supreme Court erred in affirming the 

judgment of the Workmen's Compensation 
Bureau. 

III. 
The judgment as affirmed by the Supreme 

Court should be reversed and set aside as being 
excessive. 

ARGUMENT. 
POIN·T I. 

The defendant-appellee suffered no impair-
ment of hearing as the result of the accident. 

The defendant-appellee failed to prove that he 
suffered any impairment of hearing as a result 
of the accident. 

It was held by Deputy Commissioner Goas in 
Rostin v. Richardson & Boynton Co., 5 N. J. 
Misc. Rep. 745 (not officially reported) that: 

"It is incumbent upon a petitioner to 
prove his claim by a fair preponderance of 
credible testimony.'' 

and to the same effect by Judge Van Riper in 
the Essex Common Pleas Court in the case of 
Falatowich v. Brewster & Son, 9 . J. Misc. Rep. 
441 ( not officially reported) on a review of de-
termination and judgment of the Workmen's 
Compensation Bureau. 
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Also in G!fiesbach v. Adam Black cf; Sons, 10 
N. J. Misc. Rep. 895 (not officially reported) 
Deputy Commissioner Corbin of the Workmen's 
Compensation Bureau reiterated the rule based 
upon decisions of the Supreme Court as follows: 

'' The burden of proof is upon the peti-
tioner to sustain the allegations set forth in 
the petition in accordance with the decisions 
of our upper courts. Bryant v. Fissell, 84 
N. J. L. 72; Dunnewald v. Steers, 89 Id. 601; 
99 Atl. Rep. 345. The proof adduced by 
the petitioner to sustain this burden must be 
competent evidence and must be such evi-
dence, that the inferences drawn therefrom 
are probabilities and not possibilities." 

Tho defendant-appollee in the original case 
produced four physicians, but of the four testify-
ing only one, namely Doctor Reeves, testified 
that the impairment of hearing which he found 
in the defendant-appellee was due to trauma. 
The doctor based his opinion on the assumption 
that there vvas a basal fracture (p. 73) but ad-
mitt cd that if in fact there was no basal fracture 
his opinion that impairment of hearing was due 
to trauma would be changed (p. 74, 1. 15). 

Doctor Dean A. vV ry, testifying for the de-
fendant-a ppellee., made no mention with regard 
to impairment of hearing. 

Doctors Saffron and Koppel, testifying for the 
defendant-appellee, incidently mentioned that 
they noted an impairment of hearing· in the de-
fendant-appellee but gave no testimony as to the 
cause of the impairment of hearing so that there 
was only one testifying physician for defendant-
appellee who expressed the opinion that the im-
pairment of hearing was due to the accident and 
he was in doubt because he stated if the defend-
ant-appcllee did not sustain a basal fracture his 
opinion ·would be changed in that regard. 
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There was ample evidence on the part of the 
prosecutor-appellant below to show that there 
was no basal fracture. 

Doctor Percy H. Terhune, an X-ray specialist, 
testified that he found no pathology in the X-
rays of the skull (p. 114) and that there was no 
evidence of a basal fracture ( p. 115, 1. 10). 

Doctor Alfred Jahn, another X-ray specialist, 
testifying on behalf of the prosecutor-appellant, 
stated that he found no evidence of a fracture 
of the skull ( p. 119, 1. 30). 

Doctor Nicola, another testifying physician for 
the prosecutor-appellant, and a specialist in 
orthopedic surgery (p. 151, 1. 4) testified that 
there was no evidence of a fracture in the X-
rays (p. 152, 1. 24). 

The Deputy Commissioner, at the conclusion 
of the hearing, said (p. 176, 1. 26): 

'' One of the disputed factors in this case 
is the question of a basal fracture of the 
skull. 

'' The burden of proof rests upon the peti-
tioner to establish by direct and positive 
evidence that there is such a fracture, "'" * >!(,. 

I don't believe in this case that the petitioner 
sit ff ered a basal fracture. There is no evi-
dence before me to make such a findvng. 
* * * I conclude that the petitioner has 
failed to establish that there was a basal 
fracture." (Italics ours.) 

Notwithstanding this finding by the Deputy 
Commissioner, which obviously excluded from 
consideration the opinion of Doctor Reeves, he 
included in his award of 15 percent compensa-
tion for loss of hearing (p. 179). 

The prosecutor-appellant's proof clearly 
showed that there was no loss of hearing as a 
result of the accident. 
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Doctor Van Schott, Jr., who was the physician 
treating the defendant-appellee at the request of 
the prosecutor-appellant, stated that all the de-
fendant-appellee complained to him of was pain 
in the right side of his neck (p. 130, 1. 28) and 
that at no time did the defendant-appellee ever 
complain to him about his hearing (p. 134, 1. 16). 

Doctor Dias, an expert specializing in eye, ear, 
nose and throat disabilities, being called by the 
prosecutor-appellant, testified that he began his 
clinical work in 1903 (p. 135) and at the present 
tjme is eye surgeon at the St. Barnabas' Hospital 
in Newark, and visiting eye and ear physician 
at the Irvington General Hospital, in Irvington, 
~- .J. 

Even thoug·h there may have been an inference 
that the hearing of the defendant-appellee was 
impaired by the accident, which we have already 
pointed out by decisions, could not be the basis 
for an award, the evidence of Doctor Dias, which 
was not disputed, dispells any doubt and clearly 
(H.:;tablishes that there could be no loss of hear-
ing resulting from the accident. 

Doctor Dias examined defendant-appellee on 
two occasions, namely, July 1, 1931 and January 
21, 1932 ( p. 135, 1. 20). He found that the left 
frontal sinus was very dark and that the right 
frontal and both superior maxillary sinuses were 
light (p. 136, 1. 5). 

The nose reveals a thickened and deflected 
jntrnnasal septum and that it was deflected to 
both sides. The middle turbinates were hyper-
trophied and there was muco-pus in the left 
nasal pas age. The doctor also found that the 
defendant-appellee suffered from chronic intu-
mescent rhinitis, and that the defendant-appellee 
had a chronic catarrhal nasopharyngitis. 
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In examining the ears Doctor Dias found that 
both drumheads were retracted to their extreme 
degree; that there were deposits of lime, many 
of them on the right drumhead and a few on the 
left drumhead. 

In examining and testing the hearing of the 
defendant-appellee with a tuning fork Edelman-
Galton Whistle it was revealed that the defend-
ant-appellee could hear the very lowest tones 
that the human ear can hear (p. 136, 1. 31). 

The doctor's examination further revealed that 
the auditory nerve of each side was normal and 
that bone conduction was normal on each side 
(p. 136, 1. 40). 

By examining the defendant-appellee using the 
cold caloric test and then by the Barany Revolv-
ing Chair it was found that the organs of equi-
librium were normal as well as the brain tract 
(p. 137, 1. 4). 

The doctor further stated that the evidence of 
deposits of lime in the drumhead of both ears 
indicated a chronic catarrh of the middle ear 
that had existed for a long period (p. 137, 1. 10). 

The dizziness which the defendant-appellee 
complained of would be caused by the chronic 
mucopurulent sinusitis (p. 138, 1. 37). 

Dr. Dias positively stated that the hearing 
was in no way aflected by an injury or trauma 
(p. 139, 1. 7) and that if the petitioner had any 
injury to his hearing that was the result of 
trauma "he would have a shortened bone con-
duction on that side of his head. lt would mani-
fest itself in the tests that would be given for 
bone conduction. If the nerve was destroyed 
entirely, there would be a total absence of hear-
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ing that I would have detected by the other 
tests" (p. 139, 1. 12). 

Dr. Dias stated that he found the bone conduc-
tion was normal (p. 139, 1. 20). 

On cross examination Dr. Dias said '' There is 
only one type of trauma that could be the cause 
of mucopurulent sinusitis; that is a punch or 
an injury that goes through the bone and causes 
infection at the time, like a man being hit with a 
piece of steel, or a hatchet, or a bullet.'' 

It will be noted that no other physician called 
on the part of defendant-appellee made such ex-
haustive and scientific tests as did Dr. Dias. 

In addition the prosecutor-appellant called 
two distinguished and eminent neurologists, 
namely, Dr. Stevenson and Dr. Dowd, both of 
whom stated that they found no nerve involve-
ment of any kind. 

The prosecutor-appellant therefore submits 
that there was no proof on the part of the de-
f endant-appellee that any alleged impairment of 
hearing was due to or caused by the trauma and 
that the preponderance of the evidence supports 
the statement that there was no loss of hearing 
as the result of the alleged accident. 

POINT II. 
The Supreme Court erred in affirming the 

judgment of the Workmen's Compensation 
Bureau. 

The opinion of the Supreme Court in this mat-
ter was as follows (pp. 183 to 184) : 

'' This writ brings up for review the judg-
ment of the Workmen's Compensation Bu-
reau, a,:varding to the petitioner compensa-



10 

tion on the basis of 15 % of total and per-
manent disability. 

"It is conceded that the petitioner suf-
fered injury from an accident which arose 
out of and in the course of his employment, 
but the prosecutor insists that no permanent 
disability resulted, and that therefore the 
findings of the Deputy Commissioner are 
not supported by the proofs. 

'' The petitioner undoubtedly sustained 
severe injuries. While he was in a trench, 
assisting in the construction of concrete 
forms, a cave-in occurred, and heavy pieces 
of timber and sand fell upon him, inflicting 
head and shoulder injuries. The Commis-
si011er found that at the time of the hearing, 
some eighteen months after the accident 
occurred, he had a rigidity of the neck, and 
that his head inclined toward the right shoul-
der. There was evidence of injury to the 
cervical ner~s and muscles. There was also 
testimony tending to show impaired hearing 
of the right ear, and numbness of the right 
side of the head. 

"The prosecutor contends (1) that the 
petitioner does not suffer from these alleged 
disabilities, and (2) that if he is so afflicted, 
they did not have a traumatic origin. The 
Commissioner rejected these contentions, 
and rightly so. We find in the proofs ample 
support for his conclusion that petitioner 
suffered permanent injury from the acci-
dent in question, and that he was perma-

, nently disabled to the extent of 15% total 
disability. The physicians, as is usual in 
such cases, gave varying estimates of the 
extent of petitioner's disability. We do not 
understand ihat -it is the prosecutor's con-
tention that if the petitioner was injured to 
the extent found by the Commissioner, and 
suoh injury was the result of an accident 
which arose out of and in the course of peti-
tioner's employment, the award is excessive. 
If so, it is devoid of merit. 
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'' The judgment brought up for review 
will therefore be affirmed, with costs.'' 
( Italics ours.) 

It will be noted that the Supreme Court in 
referring to the injuries stated that the peti-
tioner "had a rigidity of the neck, and that his 
herld inclined toward the right shoulder" (p. 
184, 1. 14). And that "There was evidence of 
injury to the cervical nerves and muscles'' (p. 
18-4, 1. 15). 

As to this feature of the injuries, while there 
was abundant evidence on the part of the prose-
cutor-appellant's physicians to the contrary, such 
will not be discussed as a point for reversal. 

The Supreme Court also in its opinion said 
(p. 184, 1. 16): 

'' There was also testimony tending to 
show impaired hearing of the right ear, and 
numbness of the right side of the head.'' 

There was no evidence to sitpport this statement 
or assumption of the Supreme Court. 

The Supreme Court then proceeds in its opin-
ion to state what it conceives the contentions of 
the prosecutor below, now appellant here, con-
tended on the review ( p. 184, 1. 20) namely '' ( 1) 
that the petitioner does not suffer from these 
alleged disabilities, and (2) that if he is so af-
flicted, they did not have a traumatic origin.'' 

So far as this latter statement goes by the 
Supreme Court in assuming the contentions of 
the appellant-prosecutor below, they are correct, 
but the Supreme Court failed to appreciate and 
take into consideration or to decide one of the 
important contentions of the prosecutor, as was 
set forth under Point I of its brief in the Su-
preme Court, namely that there could be no 
allo,vance for loss of hearing and that is most 
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patent because in the concluding statement of 
the opinion of the Supreme Court it is said: 

"We do not understand tb.at it is the 
prosecutor's contention that if the petitioner 
was injured to the extent found by the Com-
missioner, and such injury was the result 
.of an accident which arose out of and in the 
course of petitioner's employment, the award 
is excessive.'' 

The very point that the appellant as prose-
cutor below was making in the Supreme Court 
was that the award in so far as it included loss 
of hearing as a resuU of the accident, was ex-
cessive, and it was so stated in the brief. 

The appellant, prosecutor below, was not urg-
ing that the award was excessive in so far as 
the allowance was made for the injuries to the 
muscles of the shoulder, or stiffness of the neck 
was concerned, but the point urged before the 
Supreme Court was that the Deputy Commis-
sioner of the Compensation Bureau had wrong-
fully, under the evidence included compensation 
for loss of hearing, which made up an award of 
15 per cent. of total. 

In other words inasmuch as the award being 
15 per cent., it should have been, if any allow-
ance was to be given to the petitioner for the 
stiffness of the neck, and involvement of the 
muscles of the shoulder ~onsiderably less than 
15 per cent. of total. 

It is quite apparent therefore that the Supreme 
Court entirely overlooked the contentions of the 
appeilant, prosecutor below, because the opinion 
of the Supreme Court is entirely devoid of any 
mention or reference to the award being excessive 
in including compensation for loss of hearing 
and, therefore, it is axiomatic from a reading of 
the opinion of the Supreme Court that they did 
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not pass upon or decide such contention of the 
prosecutor below. 

After considering the testimony as referred 
to in Point I the prosecutor-appellant submits 
that there can be no doubt but that any claim for 
loss of hearing as a result of the accident must 
be eliminated. The prosecutor-appellant further 
submits that when the Deputy Commissioner 
below included in his award of 15 per cent. the 
claim disability for loss of hearing (p. 179, 1. 13) 
that such was improper and that the Supreme 
Court instead of affirming a judgment which in-
cluded compensation for loss of hearing which 
was manifestly not proven should haYe reversed 
said judgment. 

POINT III. 

The judgment as affirmed by the Supreme 
Court should be reversed and set aside as being 
excessive. 

There can be no doubt but that the Deputy 
Commjssioner below wrongfully included in the 
award of 15 per cent. of total an allowance for 
apparent loss of hearing because not only did 
the defendant-appellee fail to prove loss of hear-
ing as a result of the accident but that the pre-
ponderance of the evidence is against such a 
finding. 

It is also quite apparent from a reading of the 
opinion of the Supreme Court that such tribunal 
overlooked this objection to the determination 
and did not pass upon the question. In other 
words the Supreme Court, as a reviewing tri-
bunal, never passed on the question raised that 
the award was excessive in that it included an 
allowance for an apparent loss of hearing which 
was not included. 
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There were various estimates of physicians for 
the defendant-appellee at the original hearing 
as to disabilities to defendant-appellee 's neck 
and shoulder but we are inclined to the belief 
that the Deputy Commissioner accepted from 
all of the estimates given the opinion of Dr. 
Koppel, who was the more experienced physi-
cian testifying in industrial cases. Dr. Kopper 
stated, based upon his examination of the man 
and from his experience with such injuries, he 
considered that the defendant-appellee suffered 
a permanent disability of between 5 to 7½ per 
cent. of total ( p. 95, 1. 28). His estimate 1 of 
course, was based only upon the disabilties 
which he found and excluded consideration of 
any disability from impairment of hearing. In 
other words Dr. Koppel did not attempt in 
his testimony to make a:ny statement that the 
impairment of hearing was caused by trauma 
and therefore did not volunteer any estimate for 
alleged impairment of hearing. 

When the Deputy Commissioner made a total 
award of 15 per cent., including as he did, com-
pensation for impairment of hearing, it is only 
fair to assume that he allowed the difference 
between the maximum of 7%- per cent. as testi-
fied to by Dr. Koppel as representing the 
extent of the other disabilities and the total of 
15 per cent. as allowed which included compen-
sation for impairment of hearing. 

At any rate there should be no question but 
that there was error on the part of the Supreme 
Court in sustaining an award of judgment for 15 
per cent. of total when it clearly appears that 
the Deputy Commissioner was including in that 
award some element of percentage for impair-
ment of hearing, whereas under the findings of 
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the Deputy Commissioner, excluding as he did 
basal fracture, there was in fact, after such a 
finding, no evidence whatsoever on which to base 
any award for impairment of hearing and espe-
cially so when we consider the testimony of 
Dr. Dias and the other physicians for the prose-
cutor-appellant, it is obvious that the claim for 
impairment of hearing should not be sustained. 

We, therefore, respectfully urge that this court 
reduce the findings as excessive, or that this 
court reverse the judgment and award, as sus-
tained by the Supreme Court, on the ground that 
it improperly includes loss of hearing, and to 
that extent is therefore excessive. 

CONCLUSION. 

The Deputy Commissioner was in error in 
making an award for 15 per cent. of total disa-
bility including as he did compensation in that 
award for apparent loss of hearing. The de-
fendant-appellee failed to prove any loss of 
hearing. The preponderance of the evidence is 
against any finding that the defendant-appellee 
sustained a loss of hearing as a result of the 
accident. The Supreme Court erred in sustain-
ing the judgment including as it did compensa-
tion for apparent loss of hearing which had not 
been proven. The judgment of the Supreme 
Court should be reversed and set aside as excess-
ive or reduced. 

Respectfully submitted, 

HENRY H. FRYLING, 
Attorney for and of Counsel 

with Prosecutor-Appellant. 

ELMER w. ROMINE, 

Of Counsel. 
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BRIEF FOR PETITIONER (DEFENDANT-
APPELLEE). 

Preliminary Statement. 

Petitioner, Andrew Mudri, was employed 'by 
the respondent (appellant), and received inju-
ries arising out of and in the course of his em-
ployment. He filed a petition in the Workmen's 
Compensation Bureau to recover compensation 
under the Workmen's 'Compensation Act for the 
injuries sustained. In that tribunal he was 
awarded 15 per cent for permanent total disa-
fbility ( Case, p. 28). 

The respondent was allowed a writ of ~ertio-



2 

rari to review the judgment of the Workmen's 
Compensation Bureau (Case, p. 30), but the 
:Supreme Court, affirmed the judgment ( Case, p. 
185). The respondent (appellant) appeals from 
the judgment of the Supreme Court affirming 
the Compensation Bureau's award. 

A!ppellant now ,contends that in the 1Supreme 
Court it challenged the right of the Work-
rnen 's ·Compensation Bureau to make an award 
for 15 per cent permanent total disability, but 
that that Court overlooked that point and failed 
to make a decision with regard thereto. 

This , claim is not only unfounded, but even 
if it were so, the proper mode of raising that 
contention was by a petition for a rehearing 
and reargument in the ,Supreme Court, and not 
by an appeal to thiS' Court. 

Moreover, the rule, as well settled by this 
Court, is that in cases of certiorari, an adjudi-
cation of the Supreme Court on questions of 
fact is final and binding on this Court, and not 
open to review, if it appears there · was compe-
tent evidence upon which its conclusions ,could 
have been based. Controlled 'by this rule, there 
.being competent evidence in the record consti-
tuting a basis , for the conclusions of the ,Su-
preme Court, the adljudication of that Court is 
final, and may not he disturbed by this Court. 



ARGUMENT. 

POINT I. 

Appellee suffered an impairment of hearing as 
a result of the accident. 

In this connection it is important to ob-
serve the manner in which the aooiden t arose, 
and the nature and severity of the injuries sus-
tained. 1The accident arose in this manner: 
While petitioner was in a trench, assisting in 
the construction of concrete forms, a cave-in 
occurred, and heavy pieces , of timber and S'and 
fell upon him, inflicting head and shoulder in-
juries. The Commissioner found that at the 
time of the hearing (some eighteen months 
after the accident occurred) petitioner still 
had a rigidity of the neck, and his head in-
clined toward the right shoulder. There was 
evidence of injury to the -cervical nerves and 
muscles. There was , also testimony tendting to 
show impaired hearing of the right ear, and 
numbness of the right side of the head ( Opin-
ion of the Supreme Court, Case, p. 184, 11. 
'H-20). The petitioner's whole neck was s,ore, 
his nose was swollen badly, and the right side 
of his head was critically injured; he had two 
holes in the head and bled freely through them 
(Case, p. 33, 11. 1-40; and Case, p. 34, 11. 20-30). 
He also received an injury to the chest and 
ba,ck of the neck ( cross bone) ( Case, p. 3'5, 11. 
1-10). Petitioner testified, '' The right ear, 
I can no hear right, and I get a big noise. 'That 
is, the side feels s,ore all the time'' ( Case, p. 
36, 11. 15-20). The accident occurred on Au-
gust 18th, 1930, yet a year and a half later, 



4 

at the time of the hearing in the Workmen's 
Compensation Bureau, petitioner still suffered 
pains and noise in the head, which bothered 
him constantly (Case, p. 34, 11. 30-40). 'The 
petitioner testified that the doctor cleaned "my 
head and my ears. Q1

• Y oiu mean that he 
,cleaned your ears out 1 A. Yes'' (Case, p. 45, 
11. 20-30). These treatments continued up to 
about two weeks prior to the hearing ( Case, p. 
41, 11. 30-40). Before the accident, he had no 
trouble with his hearing (Case, p. 44, 11. 1-20), 
but since the ac,cident, he says, "Now, you say 
that your hearing is no good1 A. No .goodH 
( Case, p. 45, 11. 5-10). 

His inability to hear was demonstrated by 
the following eross-examination 

"Q. Do you do heavy liftin;g1 A. I 
can't hear right" (Case, p. 44, 11. ). 

Counsel for the appellant tried to insinuate 
that the petitioner experienced little or no 
difficulty in hearing his . questions, but the ree-
ord shows that counsel was addressing his ques-
tions to the petitioner's good ear (left ear). 

'' Q. But you can hear me all right, 
can't you 1 A. Yes, that side I hear'' 
{'Case, p. 45, 11. 1-10). 

Dr. Reeves, an eye, ear, nose and throat 
specialist, treated the petitioner for his head 
injuries ('Case, p. 40, 11. 30-40, and Case, p. 
41, 11. 10-30). He has been ;practising in New 
Jersey for seven years, and is als .o licensed to· 
practice in Budapest. He has been practising 
medi,cine altogether about twenty-two years, 
fifteen years of which were spent in Budapest. 
He is a senior in ear, nose and throat work at 
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St. Mary's Hospital in Passaic ( Case, p. 59, 
11. 1-30). He has te·stified probatHy fifty or 
sixty times in Huhgary in ear, nos·e and throat 
cases, and three or four times ih similar cases 
before the Workmen's Compensation Bureau 
(Case, p. 66, 11. 1-1'5). He freated petitioner 
about sixteen times ( Case, p. 60, 11. 30-35), the 
first time on June 9th, 19'3'1. At that time the 
petitioner was complainip.g about a steady pain 
and noise irt the head; he could hot hear well. 
1This steady noise in the head involved most of 
the right sidie, but also the left s~de; it took 
in the whole right side; it was localized mostly 
around the left ear; he complained .about pain 
by moving his head or hy putting his neek 
back ( Case, p. 61, 11. 10-20). Dr. Reeves gave 
the patient the whispering word test and found 
his hearing to be about twenty-five centimeters 
on the left side, and in conversational voice, 
he heard about a yard from the right ear, and 
one and a half yards from the left ear ( Case, 
p. '62, 11. l- '20). Dr. Reeves II).ade this finding: 
On the right ear, petitioner heard nothing at 
all, and on the left ear, he could only hear a 
whispering voice ten inches distant ( Case, p. 
68, 11. 30-40) ; on :both sides there is a calcifica-
tion of the drum _ mem1branes, which were re-
tracted, causing loss of normal reflexes; the 
short processes • of the malleus protruded 
( Case, p. 162, H. 30-40; ·Case, p. 63, 11. 1-10); 
the bone conduction was lower on the right 
side than on the left and was shorter on the 
left; the lateralized Weber Test was, to the left 
( Case, p. 67, 11. 20-40). On cross-examination, 
appellant endeavored to show that petitioner's 
impairment of hearing was drue to a catarrhal 
condition, disconnected from the accident, but 
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Dr. Reeves steadfastly maintained that this 
permanent injury was the direct and proximate 
result of the accident, and that whatever ca-
tarrhal condition he had was due to the accident 
(Case, p. 72, 11. 30-40). He stated that in his 
opinion the petitioner sustained a total perma-
nent functional disability to the ears amounting 
to about eighty per cent (Cas ,e, p. 66, 11. 15-45). 

'' Q. Now, in your test of this man, did 
you find any evidence of a chronic aural 
catarrh 1 A. A chronic what 1 

"Q. A chronic aural catarrh. A. A 
chronic catarrh, you mean 1 

"Q. Yes. A. iN ow, I didn't find any 
aural catarrh. 

"Q. You didn't find any aural catarrh f 
A. Well, that is a chronic catarrh, is that 
right1 

'' Q. Yes. He does have that, doesn't 
he1 A. Yes. 

'' Q. And you say ,that that is due frorn 
this accident, is it? A. Yes" ( Case, p. 
71, 11. 32-40; Case, p. 72, lL 1-15). 

The doctor was firm in his belief that this 
catarrhal condition was due to- the trauma-the 
accident. 

"Q. I say if a man has trouble with 
his ear, a catarrhal condition, showing in 
the ear, plus the fact that he has a sinus 
condition or evidence of catarrh of the 
nose, it is most likely due from the 
catarrhal condition and not from the 
trauma, isn't iU A. Well, that is your 
opinion and my opinion is not. 

"Q. Your opinion is it is noU A. My 
opinion is that in this case it is caused 
by trauma. 

"Q. All right. You are going to stick 
to that? A. Yes" (Case, p. 72, bottom; 
Case, p. 7'3, 11. 1-1'5). 
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Dr. Saffron made his first examination of 
the petitioner on August 11th, 1931, and the 
last on January 28th, 1932. He observed that 
petitioner kept his neck to the right and that 
he held it rigid. He had a rigidity and spastic-
ity of the right sternocleidomastoid, and a 
rigidity and spasticity of the right trapezius 
muscle; he could not bend the neck back at all; 
he could not hyperextend it; he could bend the 
neck forward but he complained· of a good deal 
of pain; there was tenderness • over the ster-
nocleidomastoid ( triangular muscle of neck) 
and trapezius- ( also a neck musde) muscles, 
and marked tenderness to touch,. with complaint 
of pain (Case, p. 81, 11. 1-30). The muscle in-
volvement extended from about the posterior 
triangle of the neck and part of the anterior 
triangle of the neck on the right side, that is 
from the base of the skull down to the region 
of the clavicle; the muscle was rigid and very 
tender ( Case, p. 81, 11. 20-40, and Case, p. 82, 
11. 1-10). Dr. Saffron tested the petitioner for 
his hearing by using the ordinary auditory 
tests, that is, the watch, and the whispering 
voice. He found a marked dliminution of hear-
ing on the right side; he found no improvement 
on the second and third examinations, if a;ny-
thing, the condition was aggravated ( Case, p. 
82, 11. 20-40). There was an injury to the 
nerves supplying these muscles of the neck and 

:the cervical nerves of the neck ( Case, p. 83, 11. 
10-20). The petitioner's general disability, in 
Dr. Saffron's opinion, was caused by an in-
jury to the vertebrae-a crushing of the verte-
brae (Case, . p. 92, 11. 10-15). 

Dr. 1Saffron emphasized that he did not at-

i 
I 

·1 

·1 

I 
I 
I 
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tri'bute the petitioner's loss of hearing to a 
basal fracture, but insisted that it was due to 
the trauma: 

"Q. On what do you base your state-
ment that this man's condition is due to 
trauma, on what findings 1 A. In the 
first place, I am taking into consideration 
the history of the accident'' ( Case, p. 89, 
11. 15,-22). 

'' Q. Well, then, what effect did this in-
jury have upon this man if you did not 
feel that he had a basal fracture1 What 
caused his condition 1 A. The injury to 
the vertebrae. 

'' Q. What was the injury to the verte-
brae 1 A. A crushing of the vertebrae',. 
(Case, p. 92, 11. 10-15). 

The doctor said: 
'' In connection with this case, this man 

suffered a crushing injury of the verte-
brae of the back of the neck, and as the 
result of that there has been an injury 
to the nerves, the second and third 
cervical nerves, which supply the sterno-
cleidomastoid and the trapezius mus-
cles, and as the result of this constant 
irritation, due to this trauma to the 
nerves, this man has a rigidity and a spas-
ticity of the muscles supplying both 
nerves. That is how I judge my answer" 
( Case, p. 89, 11. 32-40; Case, p. 90,. 11. 1-
4). 

And in answer to a hypothetical question, 
the witness reaffirmed his opinion that the in-
jury was the direct and proximate result of 
the accident (Case, p. 91, II. 20-40). 

Dr. Saffron further testified: 

'' Q. Now, it may very well be that the 
man's present condition is entirely due 
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to a catarrhal condition and in no way 
related to trauma, isn't that sot A. Not 
in my opinion" ( Case, p. 89, 11. 10-18). 

At the trial, counsel for appellant made this 
admission: 

'' Mr. Romine: If your Honor please, 
it already appears in the testimony of 
their eye, ear, nose, and throat specialist 
that the man has a catarrhal condition. 

'' The Court: Due to the trauma i 
"Mr. Romine: He says it is due to the 

trauma * * *" (Case, p. 88, 11. 1-15). 
It is significant to note the testimony of Dr. 

Van Schott, a witness produced by the appel-
lant, in view of the high regard that the Deputy 
Commissioner expressed for this doctor in his 
findings. He said: 

'' I do not hesitate to say that unusual 
credence is given to the testimony of Dr. 
Van Schott'' ( Case,. p. 27, 11. 28-30). 

Dr. Van Schott testified that the petitioner 
had a laceration of the back of the scalp, about 
an inch and a quarter long, in the occipital 
region of the scalp, some abrasions of his fore-
head, left side, and his· face; contusion of the 
back of his neck, on the right side ( Case, p. 
124, 11. 20-25), and that he complained of pain 
on the right side of his neck, just below the ear, 
and a wooden feeling on the scalp just above 
the ear, on the right side ( Case, p. 124, bottom, 
and Case, p. 125, 11. 20-35) ; and that during 
the time he treated the petitioner, his com-
plaints were of the right side of his neck, high 
up, just below the mastoid process ( Case, p. 125, 
11. 12-20); and when he saw the petitioner the 
last time, in April, 1931, he still complained 

II 
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especially about pain or tenderness on pres-
sure over the upper part of the external mas-
toid muscle, a;n.d S(),111,e rvwmbness in the scalp 
just above the ear, on the right side ( Case, p. 

J .'25, 11. '25·-30). 
Among the doctors who were produced by the 

appellant, the only one who treated the petitioner 
was Dr. Van Schott, whose testimony we already 
referred to, and of whom the Deputy Commis-
sioner wrote so highly. Of the other physicians 
who were produced by the appellant, two of 
them, Dr. Jahn .and Dr. Terhune, merely testi-
fied to a reading of the X-rays. Dr. Stevenson 
did not examine the petitioner until the morning 
of the hearing. He merely said he found no 
evidence of organic disease in his nervous sys-
tem, although he admits that he fownd a spasm 
of the muscles on the right side of the neck ( Case,. 
p. 149, 11. 20-40). 

Thus it is clear from the testimony of the ap-
pellant's witnesses,. one of whom the Deputy 
Commissioner emulated in his findings, that the 
petitioner's chief complaint, and his persistent 
complaint, was of pain in the upper part of his 
neck on the right side, just below the ear, and 
numbness to that part of the scalp, and of pain 
and tenderness on pressure over the upper part 
of the external mastoid 1n'U,scle, and some numb-
ness in the scalp just above the ear, on the right 
side (Case, p. 126, 11. 10-15; p. 128, 11. 1-40). 

Aside from this, it is important to keep in 
mind that the Deputy Commissioner stated in 
his conclusions, as shown in the return to the 
writ of certiorari, and in his findings of fact 
(Case, p. 179, 11. 10-20), that the petitioner's 



11 

loss of hearing was apparent. In other words, 
the Commissioner not only relied on the medical 
testimony tending to prove the petitioner's loss 
of hearing, but upon his observations, for, he 
says, it was apparent. 

Thus, we believe that we have demonstrated 
that the testimony is substantial, credible, and 
convincing, justifying and requiring a finding 
that the petitioner suffered an impairment of 
hearing as a result of the accident. 

The result is, that two tribunals have found 
that the petitioner's impairment of hearing is 
directly due to the accident, and that his total 
permanent disability is equal to fifteen per cent. 
We contend that the adjudication on this ques-
tion of fact by the Supreme Court is final and 
binding upon this Court and not open to re-
view. 

In Angelotti vs. Town of Montclair, 109 N. J. 
Law 360, this Court held: 

"It is well settled, that in cases of cer-
tiorari, an adjudication of the .Supreme 
Court on questions of fact is fonal, and 
will not be disturbed by this Court, if it 
appears there was competent evidence 
upon which its conclusions could have 
been based." ( Our italics.) 

In an earlier case, this Court, in an opinion 
by Mr. Justice Trenchard, stated: 

'' A decision of a question of fact de-
cided by the Supreme Court upon cer-
tiorari is binding upon this Court, and 
not open to review on writ of error, if 
there appears to have been competent 
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evidence upon whfoh its conclusion could 
have been bas-ed. '' (Our italics.) 
Ge,orge vs. Board of Excise 'Of City of 

Efi.zohetk, 74 N. J. Law -816. 
Among numerous other cases where the same 

rule was adhered to is Suburban Land Imp. Co. 
,cf R;eal Estate Associates v. Mayor, etc., of 
Borotigh of Vausburgh, 68 N. J. Law 311, de-
cided by this Court. 

Appellant says that '' The Supreme Court 
overlooked this point (the claim that there was · 
no impairment of heating due to the accident) 
and failed to make any decision with regard 
thereto.'' The language of the opinion itself 
demonstrates that the Supreme Court gave due 
consideration to this claim and rendered its de-
cision with regard thereto. The opinion of that 
Court reads : 

'' There was also testimony tending to 
show impaired hearing of the right ear, 
and numbness of the right side of the 
head. -

''* • ,. We find in the proofs ample 
support for his conclusion that petitioner 
suffered permanent injury from the ac-
cident in question, . and that he was per-
manently disabled to the extent of 15% 
total disability. The physicians, as is 
usual in such cases, gave varying esti-
mates of the extent of petitioner's dis-
ability. We do not understand that it is 
the prosecutor's contention that if the 
petitioner was injured to the _extent 
found by the Commissioner, and such 
injury was tne result of an accident which 
arose out of and in the course of peti-
tioner's employment, tne award is ex-
cessive. If so, it is devoid of merit.' 1 

( Case, p. 184, 11. ·24-40). 
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' Even if it should be assumed that the Su-
preme Court failed to consider or decide the 
point now made by appellant, the mode of re-
dress open to appellant was not by an appeal 
to this Court, but by a petition addressed to 
the Supreme Court for a rehearing and re-
argument of the case in that court. Not having 
done so, appellant has no cause for complaint. 

2 Ruling Case Law, page 173, Section 149, 
states as one of the grounds for a rehearing on 
appeal: 

'' The original opinion fails to consider 
a point raised on the appeal, which, if 
tenable, might be fatal to the cause of 
action set forth in the complaint.'' 

And at page 174: 
'' The failure of the Appellate Court to 

consider a matter alluded to in the oral 
argument and ref erred to in the peti-
tioner's brief, though but lightly, may 
be ground for a rehearing." 

Also: 
'' And when a point was overlooked by 

the Court in its opinion a rehearing 
should be granted.'' 

POINT II. 

The Supreme Court did not err in affirm-
ing the judgment of the Workmen's Compensa-
tion Bureau. 

Under this head, appellant's argument is sub-
stantially the same as that under Point 1 of its 
brief. We believe that our answer to Point 1, 

rt 
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considered in this connection, is a sufficient 
answer to Point 2. 

POINT III. 

The judgment as affirmed by the Supreme 
Court should not he reversed and set aside 
as being excessive. 

Under this head, the substance o:f the appel-
lant's claim is, there should have been no 
award made for impairment of hearing, and 
that if the impairment of hearing is excluded 
from the case, petitioner's award for total per-
manent disability should be accordingly reduced. 
We have already pointed out that the impair-
ment of hearing was directly due to the accident,. 
and this being so, the award is not excessive. 
In this connection, we quote what the Supreme 
Court says: 

· "We do not understand that it is the 
prosecutor's contention that if the peti-
tioner was injured to the extent found by 
the Commissioner, and such injury was 
the result of an accident which arose out 
of and in the course of petitioner's em-
ployment, the award is excessive. If so, 
it is devaia of merit/' (Our italics.) 

Conclusion .. 

The Deputy Commissioner did not err in mak-
ing an award of fifteen pe:r cent, . or in including 
in the award an allowance for the impairment 
of hearing. The Supreme Court did not err 
in affirming the judgment of the Deputy Com-

-
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m1ss10ner and, therefore, its judgment should 
be affirmed with costs to be taxed against appel-
lant. 

Respectfully submitted, 
JOSEPH F. A. RUBAOKY, 

Attorney for Petitioner 
(Defendant-Appellee) . 

.B-,EDER & RINZLER, 
Of Counsel. 
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