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1 0

I s a a c  W. C ol e s ,

Pl ai ntiff i n E r r o r,

v s. O n  E r r o r  t o

T h e  M i d l a n d  T e l e p h o n e  a n d  I S u p r e m e  C o u r t . 

T e l e g r a p h  C o m p a n y , * 1

T h e d ef e n d a nt b e c a m e i n c o r p o r at e d b y c e rtifi c at e fil e d 

J a n u ar y 6 , 1 9 0 0 , u n d e r t h e a ct e ntitl e d “ A n A ct t o i n c o r-

p or at e a n d r e g ul at e t el e g r a p h c o m p a ni e s, ” a p p r o v e d A p ril 

9 , 1 8 7 5  ( G e n. St at e., p. 3 4 5 7 ). T hi s a ct b y a m e n d m e nt 

h as b e e n e xt e n d e d t o t el e p h o n e c o m p a ni e s ( G e n. St at., p. 

3 ,4 6 1 , S e c. 2 4 ).

2 0

D ef e n d a nt i n E r r o r.

B R I E F O F E. A. A R M S T R O N G,

of C o u n s el wit h Pl ai ntiff i n E r r o r.



2

Telephone and telegraph companies prior to 1890  could 
only use streets or highways by consent in writing of the 
landowners (See Sec. 9 , Gen. Stat., 3457.)- By the act 
of June 20 , 1890  (Gen. Stat., p. 3 ,46 0 , Sec. 2 3 ) power 
was given to condemn lands in streets or highways under 
petition to the Circuit Court.

Chapter 5 3 , of the laws of 1900  (P. L., 1900 , p. 7 9 ) is 
entitled “An Act to regulate the ascertainment and pay- 

1 0  ment of compensation for property condemned or taken 
for public use (revision of one thousand nine hundred),” 
approved March 20 , 190 0 . Under this act the defendant 
Company made application to Justice Garrison, of the Su-
preme Court, who made an order appointing commis-
sions (Case pp. 9-1 0 ). A  writ of certiorari was thereupon 
sued out and the proceedings removed to the Supreme 
Court, which resulted in a judgment confirming those pro-
ceedings (See Opinion, Case, pp. 1 1 -1 3 ), and thereupon 
the plaintiff sues out this writ of error.

It is contended on the part of the plaintiff in error, that 
in the absence of written consent of the landowner, it is 
now impossible for telegraph or telephone companies to 
occupy streets or highways.

Section 9 , of the Telegraph Act above referred to (Gen. 
Stat., p. 3 4 5 8 ) is as follows:

“That any telegraph company organized by virtue of 
gQ this act shall have full power to use the public roads or 

highways in this State, on the line of their route, for the 
purpose of erecting posts or poles on the same, to sustain 
the wires and other fixtures, upon first obtaining consent 
in writing of the owner of the soil.”



This was amended by an act, entitled “An Act to amend 
an Act entitled ‘An Act to incorporate and regulate tele-
graph companies,’ approved April ninth, one thousand 
eight hundred and seventy-five,” which amendment was 
aproved March 1 9 , 190 0 , being Chapter 50 , of the Laws of 
1900, p. 7 4 . This took effect July 4 , 1900 , and is as 
follows:

“Any company organized by virtue of this act shall have 
full power to erect, construct, lay and maintain the neces- 1 0  

sary poles, wires, conduits and other fixtures for its lines 
upon, over or under any of the public roads, streets and 
highways, upon first obtaining consent in writing of the 
owner of the soil to the placing of poles; and through, 
across or under any of the waters within the limits of this 
State; and upon, through or over any other land, subject 
to the right of the owners thereof to full compensation 
for the same.”

We insist that this amendment is so radically different 20  
from the old act as to make it a new enactment. (Endlich 
Interp. Stat., 19 5-19 6 . ) It is not the mere repetition of the 
existing statute in the amended article. The words, the 
arrangement of the words and the powers are all different, 
for the amendment gives the right to go over or under 
the surface of the street; something that the original made 
no reference to at all. Beside which, the amendment itself 
confers powers to go “upon, through or over any other 
land subject to the right of the owners thereof to full com- 
pensation for the same.” If it had been intended that 
streets and highways might be used in spite of the objec-
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tion of the owner upon making compensation, why would 
those divisions of powers have appeared here? The right 
of eminent domain is a sovereign right and every grant 
of its use, like all public grants, is strictly construed as 
against the grantee. “ Such grants like all public grants 
are to be strictly construed.”

N. J. Zinc &  Iron Co. v. Morris Canal &  Banking Co., 
17  Stew., 398  (4 0 4 ) ; S'. C. 2 , Dick., 5 9 8 .

10
Such legislation is not unusual. Under the General 

Traction Act, the right of eminent domain is conferred, 
but that is not construed to affect streets or highways, and 
a grant of the use of the street or highway is made de-
pendent upon the written consent of one-half of the 
owners in lineal feet of property fronting thereon.

The Supreme Court in Nichol vs. Telephone Co., 33 Ur., 
15 6 , distinguished as to the taking of lands subject to 

20 street easement and other property, and while this Court 
sustained this judgment (3 3 Vr., 7 3 3 ), did not do so in 
the same language.

The defendant contends that while procedure under the
23  Section, Gen. Stat., 3460 , has been superseded by the
1900  Act, Chapter 5 3 , that the grant of power in the 23

Section is still operative. To say the least of it, it would
seem to be exceedingly doubtful, and to quote the language
of Vice-Chancellor Van Fleet in N. T. Zinc Co. vs. Morris 

30 J
Canal Co., 17  Stew., 4 0 4 , “ to doubt in such a case is to
deny.”

There is technical objection also to the petition; it is un-
signed by any one for and on behalf of the applying cor-
poration, as required by Section 2 of the Act (P. L., 1900,
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p. 8 0 ). T h e  a ffid av it b y  th e o ath  o f  th e a g e n t o f  the peti-

tioner is an oth er req u irem en t o f  the statu te, and  th a t is no 

•sufficient s ig n in g  and  presen tatio n  o f  th e p etitio n  to  th e 

Justice b y  the corp oratio n .

N o r does it in  a n y  p lace in th e p etitio n  appear th a t the 

“ proper officers”  o f  th is co rp o ra tio n  “ h a v e  d eterm in ed  to  

acquire”  the p ro p erty  in question. T h is  is a  p rereq u isite  

under the statute. T h e r e  m ust be an exp ress d eterm in a-

tion to acq u ire  each p a rticu la r  piece o f  p ro p erty  so so u g h t 10 
to be taken  fro m  th e o w n e r w ith o u t h is consent, b efo re  it 

can be done. S o  fa r  as ap p ears b y  recita ls  in  th e petition , 

the utm ost th at th e  co m p an y has ev er don e is its d eterm in -

ation to build  and exten d  its line. H o w  th is d eterm in atio n  

w as a rrived  at does n o t appear.

E . A .  A r ms t r o n g ,
C o u n sel fo r  P la in tiff  in  E rro r .

20

30









N E I J E R S E Y S U P R E M E C O U RT.

I s a a c  W.  C o l e s , 

v s.

T h e  M i d l a n d  T e l e p h o n e  

a n d  T e l e g r a p h  C o m p a n y .

C e r t i o r a r i .

R e a s o n s .

1 0

T h e  p l a i n t i f f i n  c e r t i o r a r i i n  t h e a b o v e s t a t e d c a u s e 

h e r e b y a s s i g n s t h e f o ll o w i n g  r e a s o n s f o r v a c a t i n g  a n d s e t -

t i n g a si d e t h e p r o c e e d i n g s b r o u g h t u p f o r r e v i e w  i n  t h e 

a b o v e s t a t e d c a u s e :

1.  T h e  J u s t i c e t o w h o m  t h e p e t i t i o n  w a s p r e s e n t e d

i n t h i s c a u s e, a n d w h o m a d e t h e O r d e r s h e r e i n , w a s 2 0 

w i t h o u t j u r i s d i c t i o n  o r a u t h o r i t y  b y  l a w  t o e n t e r t a i n  

t h e s a m e.

2.  T h a t t h e r e w a s n o l a w f u ll r i g h t o r a u t h o r i t y  t o 

m a k e t h e o r d e r s b r o u g h t u p  f o r r e v i e w  h e r e i n , o r t o 

a p p o i n t t h e  C o m m i s s i o n e r s i n   a n d b y   s a i d  o r d e r 

d e si g n a t e d.

3.  T h e  d e f e n d a n t C o m p a n y b e c a m e i n c o r p o r a t e d  o n 

t h e s i x t h  d a y o f J a n u a r y , A . D . 1 9 0 0, u n d e r t h e a c t e n - 3 0  

ti tl e d “  A n  a c t t o i n c o r p o r a t e a n d r e g u l a t e T e l e g r a p h  

C o m p a n i e s, ”  a p p r o v e d  A p r i l 9 t h , 1 8 7 5 , ( G e n . S t a t. p. 

3 4 5 7 ), a n d h a s f a il e d  t o m a k e a p p li c a t i o n  f o r t h e a p p o i n t -

m e n t o f C o m m i s s i o n e r s a s p r o v i d e d  b y  t h e a m e n d m e n t 

t o s ai d a c t, a p p r o v e d J u n e 2 9 t h , 1 8 9 0, ( G e n . S t a t. p. 

3 4 6 0, S e c. 2 3. )
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4. T h e  d e fe n d a n t C o m p a n y  h a s no r ig h t  to  ta k e  

p ro p e rty  w ith o u t  th e  c o n se n t o f th e  o w n e r  b y  reaso n  of 

o f a n  a c t  e n tit le d  “  A n  a c t  to  a m e n d  an  a c t  e n tit le d  ‘A n  

a c t  to  in c o rp o ra te  and  r e g u la te  T e le g r a p h  C o m p a n ie s ,’ 

a p p ro v e d  A p r i l  n in th , o n e  th o u sa n d  e ig h t  h u n d re d  and 

se v e n ty - fiv e ,”  a p p ro v e d  M a rch  19 th , 1900, (L a w s  19005

P- 74-)

5. T h a t  th e  d e fe n d a n t C o m p a n y  is  n o t a u th o riz e d  b y  

la w  to  ta k e  p ro p e rty  u n d er an d  b y  v ir tu e  o f th e  a c t  e n -

t it le d , “  A n  a c t  to  r e g u la te  th e  a sc e rta in m e n t a n d  p a y -

m e n t o f co m p e n sa tio n  fo r  p ro p e rty  co n d em n ed  or ta k e n  

fo r  use, (R e v is io n  o f o n e  th o u sa n d  n in e  h u n d re d ),”  

a p p ro v e d  M a rch  20th, 1900, (L a w s  190O) p. 79)*

6. T h a t  i t  d id  n o t a p p ea r b e fo re  sa id  J u stic e , nor 

d oes it  a p p e a r  in  sa id  p r o c e e d in g s  b r o u g h t  u p  fo r 

r e v ie w , th a t  th e  d e fe n d a n t c o m p a n y  b y  its  p ro p er o fficers, 

b efo re  th e  f i l in g  o f sa id  p e titio n , h a d  d e te rm in e d  to  ac-

2 0  q u ire  th e  p ro p e rty  th e re in  d escrib ed .

7. T h a t  i t  does n o t a p p e a r  fro m  sa id  p ro c e e d in g s , 

n o r d id  i t  a p p ea r b e fo re  sa id  J u stic e , th a t  sa id  C o m p a n y  

c o u ld  n o t a g e e e  w ith  H e u lin g s  L ip p in c o tt ,  th e  m o r tg a g e e  

o f th e  p re m ise s .

8. T h a t  th e  p e titio n  a n d  ord ers in  th is  ca u se  do n ot 

co n fo rm  to  th e  s ta tu te  o f th is  S ta te .

q . T h a t  th e  la n d  p rop osed  to  b e  ta k e n  is  n o t b e in g  

ta k e n  fo r  p u b lic  use.

10. T h a t  sa id  p ro c e e d in g s  a re  c o n tr a r y  to  th e  la w s  

a n d  c o n s titu tio n  o f th e  S ta te  o f N e w  Jersey , a n d  are 

h a r m fu l an d  o p p re ss iv e  to  th e  p la in tiff .

E . A . A R M S T R O N G ,

A tto r n e y  fo r  P la in tiff .



NEW  JE R SE Y C O U R T O F ERRO RS AN D
; ; , a p p e a l s .

Isaac ,W. Coles . 1 On Writ of Error.
ys, I Condemnation Proceed-

The Midland Telephone & mgs.
Telegraph Company. J Certiorari, &c.

Defendant Company’s points, by D. J. Pancoast, Coun-

sel.

The Midland Telephone & Telegraph Company was 
incorporated in January, A. D., 190 0 , pursuant to the 
provisions of the act of the Legislature of the State of 
New Jersey, entitled,'“An act to incorporate and regu-
late telegraph companies,” approved April 9 , 1 8 7 5 , and 
the acts supplementary thereto and amendatory there-
of, as in its petition to Justice Garrison set forth, which 
act was amended by the supplement of March i t , 188 0 , 
Laws of 188 0 , p. 2 0 1 , so as to give companies incorpor-
ated under it the right of eminent domain, See Turn-
pike Company vs. News Company, 14 th Vroom, p. 3 8 1 . 
The said act was further amended by the supplement of 
June 20 , 1890  (see General Statutes, p. 3460 , Par. 23), 
so as in express terms to include telephone companies.

In Duke vs. Central New Jersey Telephone Com-
pany, 24th Vroom, 3 4 5 , the history of telegraph and,tel-
ephone legislation was reviewed ; and it was therein ad-
judged that a telephone company incorporated under
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the act of 18 7 5  possessed the power of condemnation 
without reference to the supplement of June 20 , 189 0 .

In 18 9 8 , June term, the Supreme Court in Nicoll vs. 
Telephone Company, 3 3 d Vroom, p. 1 5 6 , justified pro-
ceedings by telephone company to condemn the right 
to use a public highway with its poles and wires under 
the supplement of June 20 , 18 9 0 .

The supplement of March n ,  190 0 , to the telegraph 
company act of April 9 , 1 8 7 5 , Laws of 190 0 , p. 7 4 , was 
not intended to take away the right of condemnation 
which previously existed under the said act of 1 8 7 5 , and 
its supplements, including the supplement of June 20 , 
189 0 , Laws of 189 0 , p. 4 8 9 .

It is true that the eighth section of the act of 18 75  as 
amended by the supplement of March 1 9 , 19 0 0 . confers 
the power to erect poles in the street “upon first obtain- 
ing the consent in writing of the owner of the soil to the 
placing of p o l e s b u t  there is no repealing clause in the 
supplement to affect the right of condemnation express-
ly given by the supplement of June 20 , 18 9 0 , and no ref-
erence is made to the said second section as amended. 
The question then arises, can the two sections, the sec-
ond and eighth, as amended, stand in the same act? I 
submit they can. The second section as amended in 
the clearest terms gives the right of condemnation. 
The eighth section, as amended, does not refer to the 
power of condemnation; but prescribes how a telephone 
company may obtain the right to erect poles in a street 
without exercising the right of condemnation, namely, 
by getting the land owner’s consent in writing, and also, 
the consent of the municipal authorities having the con-
trol of the streets.

It could not have been, the intention of the legislature
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by the act of June 1 9 , 190 0 , to take away from, telegraph 
and telephone companies the right to acquire the use of 
streets by condemnation. Such a construction would 
practically nullify the act, contrary to the policy of the 
legislature expressed in the supplement of March 1 1 , 
1880, Laws of 188 0 , 2 0 1 , and in the supplement of June 
20, 1890 , Laws of 18 9 0 , 4 8 9 . In the case of the State, 
Britton and others vs. Blake, 6 th Vroom, 2 1 6 , it was 
said: “ If two enactments can by any reasonable construc-
tion be upheld, the latter will not operate as a repeal of 
the former.”

There is nothing in the point that the company can 
not present a petition to the court by its attorney, Beebe 
vs. Beebe Company, 3 5 th Vroom, 4 9 8 ; Reeves vs. 
First National Bank of Glassboro', 2 5th Vroom 2 0 8 ; 
State vs. Passaic County Agricultural Society, 2 5 th V. 
2 6 0 ; Crawford vs. Longstreet, 14 th Vroom, 3 2 5 .

The Company desiring to acquire the right to use 
the highway in question, duly applied to and received 
the authority to do so from the township, and then duly 
tried to acquire the right from Coles as owner of the 
fee, as set forth in the verified petition, and thus brought 
themselves within the provisions of the act entitled, “An 
act to regulate the ascertainment and payment of com-
pensation for property condemned or taken for public 
use,” approved March 20 , 190 0 , Laws of 190 0 , p. 7 9 .

I therefore submit that the writ of certiorari allowed 
in this matter ought to be dismissed with costs, and that 
the Supreme Court was right in so adjudging.

D. J. PAN CO AST, 
Counsel.

June Term, 19 0 2 .





M ac Cr elli s h  &  Q ui gl e y,  Pri nt ers,  Tr e nt o n,  N.  J.

N E W  J E R S E Y

t o t t of dtt ot s a n d a p p e al s

I S A A C W . C O L E S,
P l ai nti f f i n E r r o r ,

v s.

T H E M I D L A N D T E L E P H O N E A N D 

T E L E G R A P H C O M P A N Y,

D e f e n d a n t i n E r r o r.

I n E rr o r.

W R I T O F E R R O R.

( R et u r n a bl e A p ril 1 4 , 1 9 0 2 .)

( Fil e d M a y 6 , 1 9 0 2 .)

N e w J e r s e y, s s . — T h e St at e of N e w J e r s e y t o o ur 

C hi ef J u sti c e a n d o ur J u sti c e s of o ur S u p r e m e 

[ l . s.]  C o u rt, Gr e eti n g-:
B e c a u s e i n t h e r e c o r d a n d p r o c e e di n g s a n d 

al s o i n t h e gi vi n g of a j u d g m e nt i n a pl ai nt w hi c h w a s i n 

o ur s ai d S u p r e m e C o u rt b ef o r e y o u, b et w e e n I s a a c W. 

C ol e, pl ai ntiff, a n d “ T h e Mi dl a n d T el e p h o n e a n d T el e -

gr a p h C o m p a n y, ” d ef e n d a nt, o n a c e rti o r a ri i s s u e d o ut of 

o ur s ai d S u p r e m e C o u rt, m a nif e st e r r o r h a s b e e n i nt e r-

v e n e d a s i s s ai d t o t h e g r e at d a m a g e of t h e s ai d I s a a c W.



2   C O U R T  O F  E R R O R S  A N D  A P P E A L S .

C o l e s a s b y h i s c o m p l a i n t w e a r e i n f o r m e d , a n d w e b ei n g 

w illi n g  t h a t t h e e r r o r, i f a n y t h e r e b e, s h o u l d i n d u e 

m a n n e r b e c o r r e c t e d a n d  f u ll  j u s t i c e b e d o n e t o. t h e 

p a r ti e s i n t h i s b e h a l f, d o c o m m a n d y o u t h a t i f j u d g -

m e n t b e t h e r e u p o n g i v e n  t h a t y o u s e n d d i s ti n c tl y a n d 

o p e n l y, u n d e r y o u r s e al, t h e r e c o r d a n d p r o c e e d i n g s a n d 

p l a i n t a f o r e s a i d , a n d all t h i n g s t o u c h i n g a n d c o n c e r ni n g 

t h e s a m e, t o o u r C o u r t o f E r r o r s a n d A p p e a l s b e f o r e t h e 

j u d g e s t h e r e o f, o n t h e f o u r t e e n t h d a y o f A p r il n e x t, t o- 

i o  g e t h e r w i t h  t h i s w r i t, t h a t t h e r e c o r d s a n d p r o c e e di n g s 

a f o r e s a i d  b e i n s p e c t e d, a n d w e m a y c a u s e t o. b e f u r t h e r 

d o n e t h e r e o f w h a t o f r i g h t a n d a c c o r d i n g t o' l a w  o u g h t 

t o b e d o n e.

W i t n e s s t h e H o n o r a b l e W illi a m  J. M a g i e , o u r C h a n -

c e ll o r a n d p r e si d e n t J u d g e o f o u r s a i d C o u r t o f E r r o r s 

a n d A p p e a l s, a t T r e n t o n , t h i s t w e n t y - s e v e n t h d a y of 

M a r c h , A . D . n i n e t e e n h u n d r e d a n d t w o .

G e o r g e  W u r t s ,

E . A . A r m s t r o n g , Cl e r k.

2, 0  Att o r n e y.

T h e  a n s w e r o f t h e J u s ti c e s o f t h e S u p r e m e C o u r t o f 

t h e S t a t e o f N e w  J e r s e y w i t h i n  n a m e d.  T h e r e c o r d a n d 

p r o c e e d i n g s w h e r e o f m e n ti o n i s w i t h i n  m a d e, w i t h all 

t h i n g s t o u c h i n g a n d c o n c e r n i n g t h e s a m e, w e d o c e r tif y 

t o t h e C o u r t o f E r r o r s a n d A p p e a l s o f s a i d S t a t e , i n a 

c e r t a i n s c h e d u l e t o. t h i s w r i t a n n e x e d , a s w i t h i n  w e a r e 

c o m m a n d e d.

W m . S. G u m m E R E,  [ e . s .]

C.  J.



C O U R T  O F  E R R O R S  A N D  A P P E A L S .

N e w  J e r s e y  S u p r e m e  C o u r t ,

F e b r u a r y  T e r m , 1 9 0 2.

I s a a c  W.  C o e e s  

v.

T h e  M i d l a n d  T e l e p h o n e  a n d  

T e l e g r a p h  C o m p a n y .

O n C e rti o r a ri.  

\ Affi r m a n c e.

J
T h e C o u r t h a v i n g  h e a r d t h e a r g u m e n t o f c o u n s el a n d 

i n s p e ct e d t h e p r o c e e d i n g s r e m o v e d b y t h e w r i t i n t h i s 

c a u s e a n d d u l y c o n s i d e r e d t h e r e a s o n s fil e d,

It i s o r d e r e d t h a t s a i d p r o c e e d i n g s b e a n d t h e s a m e 1 0 

h e r e b y a r e a ffi r m e d w i t h  c o s t s.

E n t e r e d M a r c h 1 9 t h, 1 9 0 2.

O n  m o ti o n o f

D a v i d  J. P a n c o a s t ,

Att y.

I, W illi a m  R i k e r, J r., C l e r k o f t h e S u p r e m e C o u r t o f 

t h e S t a t e o f N e w  J e r s e y, d o c e r t i f y  t h a t t h e f o r e g o i n g  

i s a t r u e c o p y o f a r u l e m a d e b y s a i d c o u r t i n a b o v e - 

st at e d c a u s e a n d e n t e r e d i n t h e m i n u t e s t h e r e o f.

I n t e s ti m o n y w h e r e o f I h a v e h e r e t o s e t 2 0 

m y h a n d a n d t h e s e al o f s a i d C o u r t, t h i s 

[ l . s .] el e v e n t h d a y o f A p r il, A . D . n i n e t e e n h u n -

d r e d a n d t w o .

W m . R i k e r , J r .,

Cl e r k.

S T I P U L A T I O N .

T h e f o ll o w i n g  i s a c o p y o f t h e s ti p u l a ti o n u p o n w h i c h 

t hi s c a s e w a s h e a r d b y t h e S u p r e m e C o u r t :

I t i s a g r e e d a n d s ti p u l a t e d b e t w e e n E . A . A r m s t r o n g , 

a tt o r n e y o f p l a i n ti f f, a n d D . J. P a n c o a s t, a t t o r n e y o f 3 0 

d ef e n d a n t i n t h e a b o v e - s t a t e d c a u s e, t h a t i n s t e a d o f 

p ri n ti n g t h e w r i t a n d r e t u r n h e r ei n, t h a t t h e m a t t e r s
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h e r e i n a f t e r c o n t a i n e d s h a ll b e s ti p u l a t e d a n d a g r e e d 

u p o n, t h a t i s t o s a y :

Fi r st.  T h e w r i t o f c e r ti o r a r i a ll o w e d  J u n e 2 9 t h, 1 9 0 1, 

r e t u r n a b l e a n d r e t u r n e d J u l y 2 9 t h, 1 9 0 1.

S e c o n d.  E x h i b i t “ A ”  h e r e t o f o r e a t t a c h e d i s a t r u e 

c o p y o f t h e p e ti ti o n a s t h e s a m e i s r e t u r n e d i n t o t hi s 

c o u r t, o n w h i c h t h e p r o c e e d i n g s f o r t h e a p p oi n t m e n t 

o f c o m m i s si o n e r s w a s m a d e.

T hi r d.  A t t a c h e d  t o s a i d p e ti ti o n i s a c o p y o f t h e o r- 

1 0 d i n a n c e t h e r e i n r e f e r r e d t o, p a s s e d b y t h e T o w n s h i p 

C o m m i t t e e  o f  D e l a w a r e  t o w n s h i p ,  S e p t e m b e r  1 2 t h, 

1 9 0 0 ; a n d a l s o a m a p s h o w i n g t h e p r o p o s e d l o c a ti o n 

o f p ol e s, a s r e q u i r e d b y  l a w .

F o u rt h.  T h a t E x h i b i t “ B ”  i s t h e o r d e r m a d e t h e r e o n, 

a f t e r d u e n o ti c e a n d a  h e a r i n g o f t h e p a r ti e s a c c o r d i n g 

t o l a w .

Fift h.  T h a t t h e d e f e n d a n t c o m p a n y b e c a m e d u l y i n -

c o r p o r a t e d o n t h e s i x t h  d a y o f J a n u a r y , A . D . 1 9 0 0, 

u n d e r a n a c t e n ti tl e d “ A n  a c t t o i n c o r p o r a t e a n d r e g u - 

2 0 l a t e t e l e g r a p h  c o m p a n i e s, ”   a p p r o v e d  A p r il 9,  1 8 7 5 

( G e n . S t a t. 3 4 5 7 ) -

E. A.  A r m s t r o n g , 

Att o r n e y of Pl ai ntiff.

D . J. P a n c o a s t ,

Att o r n e y of D ef e n d a nt.

e x h i b i t  “ a . ”

T o t h e H o n o r a bl e C h a rl e s G. G a r ri s o n, o n e of t h e J us-

ti c e s of t h e S u p r e m e C o u rt of t h e St at e of N e w

J e r s e y :
3 0  T h e p e ti ti o n e r, t h e M i d l a n d  T e l e p h o n e a n d T el e g r a p h 

C o m p a n y, r e s p e c t f u ll y s h o w s u n t o y o u r H o n o r a s f ol -

l o w s :

1. T h a t y o u r p e ti ti o n e r o n t h e 6 t h d a y o f J a n u a r y, 

A . D . 1 9 0 0, d u l y fil e d a r ti cl e s o f i n c o r p o r a ti o n a n d b e -

c a m e d u l y i n c o r p o r a t e d u n d e r t h e a c t o f t h e L e g i sl a t u r e 

o f t h i s S t a t e e n ti tl e d “ A n  a c t t o i n c o r p o r a t e a n d r e g ul a t e
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telegraph co m p an ies,”  a p p roved  A p r il  9th, 18 75 , and 

the v a rio u s supplem en ts an d  am endm ents th ereto , fo r  

the purpose o f  c o n stru ctin g , o w n in g , m a in ta in in g  and 

operating a te leg ra p h  an d  telephon e line fo r  te leg ra p h ic  

and telephon ic co m m u n ication , co m m e n cin g  at a point 

on the H u d so n  riv er, in. the c o u n ty  o f  H u d so n , an d  co n -

tinuing thence th ro u g h  th e  cou n ties o f  H u d so n , E s se x , 

U nion, M id d le se x , M o n m o u th , M ercer, O cean , B u r lin g -

ton and C am den , to  a p o in t on  the D e la w a re  r iv e r , in  the 

city o f  C am den . 10

2. T h a t  y o u r  p etitio n er, un d er its sa id  ch arter, has 

duly co n stru cted  and  n o w  op erates an d  m ain ta in s a 

telegraphic and telep h on ic line o f  poles and w ire s  fro m  

Rhode H a ll, i n ‘ M id d le se x  co u n ty, to  P en sau k en  creek, 

near R iv e rto n , in the co u n ty  o f  B u r lin g t o n ; an d  th at 

h avin g  d ecided  to  ex ten d  its line th ro u g h  the to w n sh ip  

o f D ela w a re , in  the co u n ty  o f  C am den , y o u r  p etition er 

duly applied  to  the le g is la tiv e  b o d y  o f  the sa id  to w n -

ship o f  D e la w a re , to  w it, the T o w n s h ip  C o m m ittee  

thereof, fo r  a d esig n a tio n  o f  the p u b lic streets o r h ig h - 20 

w ays in and  upon w h ich  its p osts o r  poles sh o u ld  be 

placed, an d  th e m an ner o f  p la c in g  the s a m e ; and the said  

T o w n sh ip  C o m m ittee  o f  D e la w a re  to w n sh ip  th ereup on  

gave to  y o u r  p etitio n er a w r it in g  in the fo rm  o f  an o rd i-

nance, w h ich  w a s d u ly  passed  b y  the said  to w n sh ip  

com m ittee on  the tw e lfth  d a y  o f  Sep tem ber, A . D . 1900, 

d esig n a tin g  the streets an d  h ig h w a y s  in sa id  to w n sh ip  

in w h ich  y o u r  p etitio n e r ’ s posts or poles sh all be placed, 

and the m an n er o f  p la c in g  the sam e, and p r o v id in g  th at 

they sh all be so located  as in no w a y  to  in terfere  w ith  30 

the sa fe ty  o r  con ven ien ce o f  p erson s tra v e lin g  on or 

over the sa id  streets o r h ig h w a y s  so d e s ig n a te d ; th at 

the streets and h ig h w a y s  so d esig n a te d  w ere  as fo l-

lows : “ T h e  H ad d o n fie ld  an d  M o o re sto w n  road  fro m  

the n o rth ern  lim its o f  D e la w a re  to w n sh ip  to  the 

southern lim its  o f  sa id  tow n sh ip . A ls o  the W h is k e y  

road fro m  the H ad d o n fie ld  and M o o re sto w n  road  to  the 

C o op erstow n  road , thence on C o o p ersto w n  ro a d  to
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M a rlto n  road, thence w e ste rly  on  M a rlto n  road  to the 

w e stern  lim its o f  D e la w a re  to w n sh ip ,”  a co p y  o f which 

ord in an ce  is hereto  a n n exed  as a p a rt o f  th is petition; 

and th at the sa id  o rd in an ce  w a s th e re a fte r  d u ly  pub-

lished  a c c o rd in g  to  law .
3. T h a t  y o u r  p etition er, u n d er its ch arter, and the 

ord in an ce  a fo resa id , has com m enced  the construction 

o f  te le g ra p h ic  and  telep h on ic lin e o f  poles and wires 

th ro u g h  the sa id  to w n sh ip  o f  D e la w a re  and is desirous 

10 o f  a c q u ir in g  such r ig h t  as m a y  be n ecessary  to  perfect 

its  r ig h t  to  co n stru ct, m ain ta in  an d  operate a telegraph 

and telephon e lin e on the so u th easterly  side o f  the said 

H ad d o n fie ld  an d  M o o re sto w n  road  ( a  p u b lic h igh w ay  

in the said  to w n sh ip  o f  D e la w a re  d esig n a te d  in the said 

ord in an ce  as a h ig h w a y  in w h ich  y o u r  p etitio n e r ’s posts 

or poles sh all be p la c ed ) in fro n t o f  th e  a d jo in in g ia n d s  

and  prem ises o w n ed  and  o ccu p ied  b y  Isa a c  C o les, whose 

o w n e rsh ip  exten d s to  the cen ter o f  sa id  road , the 

so u th erly  side o f  w h ich  p rem ises a d jo in  the public road 

20 k n o w n  as the C h u rch  road , and the n o rth e rly  side of 

w h ich  prem ises a d jo in  the lan d s o f  W . T .  L ip p in co tt, in 

a cco rd a n ce  w ith  the term s and co n d itio n s o f  th e said or-

d in ance, to be used  in co n n ection  w ith  and hs a part of 

the sa id  lin e o f  y o u r  p etitio n er, to  co n sist o f  thirteen 

poles o f  a h e ig h t not m ore th an  th irty-fiv e  feet above 

g ro u n d  and  not m ore th an  s ix  feet u n d er g ro u n d , and 

n o t m ore th an  tw e n ty  inches in  d iam eter at the surface 

o f  the g ro u n d  and e ig h t inches in d iam eter at the top, 

each  pole to  h a v e  a tta ch ed  th ereto  n o t m ore than six 

30 cross arm s, each n ot m ore th an  ten feet in  len g th , and 

to  be not less th an  tw e n ty  feet ab o ve the g ro u n d , each 

fo r  the use o f  ten telephon e and  te leg ra p h  w ires, the said 

poles to  be not m ore th a n  one h u n d red  and th ir ty  feet 

ap art, and  b etw een  five and  s ix  feet d istan t fro m  the 

fen ce and road  lin e o f  the sa id  Isa a c  C o le s ’ land, there 

b e in g  no s id e w a lk  or curb  to  th e sa id  road .

T h a t  the m ap a n n e x e d  to  th is p etitio n  m ark ed  Sched-

ule “ A , ”  and w h ich  y o u r  p etitio n er p ra y s  m a y  be con-
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sidered and treated  as fo r m in g  a p a rt th ereo f, co rre c tly  

exhibits said  road , street and h ig h w a y  a d jo in in g  said  

lands o f  Isaa c  C o le s, an d  the s itu atio n  o f  said  lan d  w ith  

reference to* said  road , street and h ig h w a y , and the lo ca -

tion o f each p ost and p o le  to  be erected  on sa id  road , 

street and h ig h w a y  a d jo in in g  said  lan ds, th e d istan ce 

between th e p osts and poles, an d  th e  d istan ce  o f  each 

post and pole fro m  said  fe n ce  or e x te r io r  line o f  the said  

road, street o r  h ig h w a y . T h e  lo ca tio n  o f  each o f  said  

posts is in d ica ted  on  sa id  m ap  b y  sm all circles num - i o  

bered fro m  on e to  th irteen , in c lu s iv e ; post so  in d icated  

in red as num ber one ( i ) b e in g  fo rty -se v e n  and one- 

half ( 4 7 / 4 )  feet n o rth e a ste rly  fro m  th e  n o rth e a ste rly  

exterior lin e  o f  the h ig h w a y  k n o w n  as C h u rch  road , and 

post so in d icated  as nu m ber th irteen  ( 1 3 ) ,  b e in g  s ix ty -  

tigh t (6 8 )  feet so u th w e ste r ly  fro m  the so u th w e ste r ly  

exterior line o f  th e  road  sh o w n  on said  m ap as a b u ttin g  

the said C o le s ’ p ro p erty  on  the n o rth e a ste rly  side. T h e  

figures b etw een  the circles in d icate  the d istan ce in feet 

between th e  d ifferen t poles. T h e  fig u res o p p osite  each  20 

circle in d ica te  the d istan ce o f  the p ost and  pole fro m  th e 

exterior lin e  o f  th e  road , street an d  h ig h w a y .

4. T h a t  the lo ca tio n  o f  the said  poles as in d icated  on 

said m ap w a s  d u ly  a p p roved  b y  th e  T o w n sh ip  C001- 

mitte o f  sa id  D e la w a re  to w n sh ip , on  A p r il  6th, 19 0 1.

5. T h a t  the sa id  poles a re  to* be so  located  as in n o  

w ay to in te rfe re  w ith  th e  s a fe ty  o r  co n ven ien ce o f  p er-

sons tra v e lin g  on th e  sa id  h ig h w a y .

6. T h a t  the sa id  Isa a c  C o le s  is the sole o w n e r  in fee

of the said  lan d  to  the cen ter lin e  o f  the sa id  H a d d o n - 30 

field and M o o re sto w n  ro a d ; and th at the o n ly  o th er p er-

son w h o  ap p ears to  h a ve  a n y  in terest in the said  land 

and prem ises is one H e w lin g s  L ip p in co tt, tru stee o f  

L ydia L ip p in co tt, w h o  h old s b y  a ssig n m en t a m o rtg a g e  

for tw e n ty -s ix  h u n d red  d o llars c o v e r in g  th e  lan d  and 

premises in q u estion , w h ich  said  m o r tg a g e  w a s  m ad e 

by Isaac C o les to  S a llie  H . B la c k , and is d ated  M a rch  

15th, 1884, and reco rd ed  in the office o f  th e  R e g is te r  o f
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D eeds o f  C a m d en  co u n ty, in  B o o k  33 o f  M o rtga ge s, 

p a g e  4 4 7, w h ich  said  m o rtg a g e  w a s a ssig n e d  b y  the 

said  S a llie  H . B la c k  to  H e w lin g s  L ip p in co tt, tru stee of 

L y d ia  L ip p in co tt, b y  a  deed o f  a ssig n m en t d ated  the 1st 

d a y  o f  M a rch , 18 8 7 ; and th at the said  H e w lin g s  L ip -

p in cott resid es in the to w n sh ip  o f  C h ester, B u rlin g to n  

co u n ty , N e w  Jersey .
7. T h a t  the said  Isaa c  C o les resid es in th e  said  tow n -

ship  o f  D e la w a re  on th e said  prem ises, and is the oecu-

IC pan t th e r e o f ; and  th at y o u r  p etition er, a fte r  due effort, 

has been unable to  a g re e  w ith  the sa id  Isa a c  C oles as to 

th e  ju s t  com p en sation  to  be m ade to  him  fo r  su ch  use of 

the h ig h w a y  in fro n t o f  h is said  lan d  as the petitioner 

requires.
8. Y o u r  p etitio n er, th ere fo re , re sp e c tfu lly  asks your 

H o n o r  to  ap p oin t three d isin terested  freeh o ld ers, resi-

dents o f  said  co u n ty, co m m issio n ers to  fix  the com pen-

sation , i f  a n y , to  be p aid  b y  y o u r  p etitio n er to  the said 

Isaa c  C o le s and the sa id  H e w lin g s  L ip p in co tt, trustee

20 as a fo re sa id , a c c o rd in g  to  th eir  resp e ctiv e  interests in 

th e prem ises, fo r  the r ig h t  to  con stru ct, m ain ta in  and 

o p erate  its said  te leg ra p h  and te le p h o n e  lin e in m anner 

an d  fo rm  as a fo re sa id , a lo n g  th e so u th easterly  side of 

th e  H ad d o n fie ld  an d  M o o re sto w n  r o a d ,.in  fro n t o f  his 

sa id  prem ises a d jo in in g  thereto, .and to  m ake a  ju s t  and 

eq u itab le  ap p raisem en t o f  the v a lu e  o f  the lan ds taken 

fo r  the pu rp ose a fo re sa id , and an estim ate o f  the am ount 

to  be p aid  b y  y o u r  p etition er fo r  such  lan d  an d  dam age 

as a fo re sa id , as o f  th e  d ate  o f  th e  filin g  o f  th is  p etition ;

30 and to' m ake th eir  rep o rt in w r it in g  u n d er the hands of 

such com m ission er, o r  a n y  two  ̂ o f  them , and  file the 

sam e w ith in  such  tim e as y o u r  H o n o r  m a y  d irect, in the 

office o f  the clerk  o f  the co u n ty  o f  C am den , to  rem ain  of 

reco rd  th erein , and to  d o  w h a tso e v e r  else  the com m is-

sion ers so appoin ted  shall be a u th o rized  o r req u ired  by 

la w  to d o ; and  th at y o u r  H o n o r  w ill f ix  a d a y  on or be-

fo re  w h ich  th e  rep o rt o f  sa id  com m issio n ers shall be 

m ade and filed ; and th at y o u r  H o n o r  w ill a lso  assign
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o r o r d e r a ti m e a n d p l a c e f o r t h e h e a r i n g o f s a i d p e ti -

ti o n, a n d d i r e c t n o ti c e t h e r e o f t o b e s e r v e d u p o n s ai d 

o w n e r a n d m o r t g a g e e a c c o r d i n g t o > l a w , a n d d i r e c t t h e 

m o d e a n d m a n n e r i n w h i c h s a i d n o ti c e s h a ll b e s e r v e d 

u p o n s a i d o w n e r a n d m o r t g a g e e ; a n d t h a t y o u r p e ti -

ti o n e r s h a ll h a v e s u c h o t h e r r e li e f a s t h e n a t u r e a n d c i r -

c u m s t a n c e s o f t h e c a s e m a y r e q u i r e a n d t o y o u r H o n o r 

m a y s e e m m e e t.

T h e  M i d e a n d  T e l e p h o n e  a n d  

T e l e g r a p h  C o m a n y , t o

D a v i d  J.  P a n c o a s t ,

Att y.

S t a t e  o e  N e w  Y o r k ,

C o u n t y  o e  N e w  Y o r k ,

B o r o u g h  o e  M a n h a t t a n ,

C h a r e s D . M . C o l e, b e i n g d u l y s w o r n , o n h i s o a t h 

s a y s t h a t h e i s t h e s u p e ri n t e n d e n t a n d a g e n t o f t h e s a i d 

M i d l a n d T e l e p h o n e a n d T e l e g r a p h  C o m p a n y, a n d t h a t 

t h e m a t t e r s a n d t h i n g s s e t f o r t h  i n i t s a b o v e p e ti ti o n a r e 

t r u e. C h a r l e s  D . M . C o l e . 2 0

S w o r n  a n d s u b s c ri b e d b e f o r e m e t h i s 1 6 t h d a y o f 

A p ril, A . D . n i n e t e e n h u n d r e d a n d o n e.

P e r c i v a l  S.  D a v i s ,

[ l . s .] N ot a r y P u bli c Ki n g s C o u nt y,

C e rtifi c at e Fil e d i n N. Y. C o u nt y.

E x h i b i t  “ b . ”

I n t h e M att e r of t h e P r o c e e di n g s b y 

t h e Mi dl a n d T el e g r a p h a n d T el e- 

p h o n e C o m p a n y t o C o n d e m n t h e  

Ri g ht t o U s e t h e M o o r e st o w n a n d  

H a d d o n h el d R o a d i n D el a w a r e  

T o w n s hi p, C a m d e n C o u nt y, N e w  

J e r s e y, i n F r o nt of I s a a c C ol e s’  

L a n d, f o r T el e p h o n e a n d T el e g r a p h  

• P u r p o s e s

O r d e r, & c.
►
P etiti o n, & c.

3 0

T h e v e ri fi e d p e ti ti o n o f t h e . M i d l a n d  T e l e g r a p h  a n d 

T el e p h o n e C o m p a n y i n t h i s m a t t e r h a v i n g  b e e n d u l y
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fil e d i n t h e o ffi c e o f t h e c l e r k o f C a m d e n c o u n t y, a s k i n g 

f o r t h e. a p p o i n t m e n t o f c o m m i s si o n e r s t o a s s e s s t h e 

d a m a g e s t o I s a a c C o l e s, a s o w n e r, a n d H e w li n g s Ri p -

p i n c o t t, t r u s t e e f o r R y d i a R i p p i n c o t t, a s m o r t g a g e e , f o r 

t h e t a k i n g  a n d u s e o f t h e l a n d o f t h e s a i d C o l e s f o r t el e -

p h o n e p u r p o s e s ; a n d d u e n o ti c e h a v i n g  b e e n g i v e n  o f 

t h e a p p li c a ti o n , a n d t h e m a t t e r d u l y c o m i n g o n t o b e 

h e a r d i n t h e p r e s e n c e o f D a v i d  J. P a n c o a s t, a t t o r n e y o f 

t h e p e ti ti o n e r, a n d E . A m b l e r A r m s t r o n g , a t t o r n e y o f

i o  t h e s a i d C o l e s, o w n e r, a n d R i p p i n c o t t, m o r t g a g e e ; a n d 

t h e s a m e h a v i n g  b e e n d u l y c o n s i d e r e d , a n d i t a p p e a ri n g 

t o m e t h a t t h e a p p li c a ti o n o u g h t t o b e g r a n t e d , I h e r e b y 

a p p o i n t F r e e d o m  C . R i p p i n c o t t,  F r a n k  J.  B u r r  a n d 

E d w a r d  O s i e r, t h r e e d i s i n t e r e s t e d f r e e h o l d e r s a n d r e si -

d e n t s o f t h e c o u n t y o f C a m d e n , w h e r e t h e s a i d l a n d i s 

si t u a t e d , c o m m i s si o n e r s t o  e x a m i n e a n d a p p r a i s e t h e 

s a i d l a n d a n d t o a s s e s s t h e d a m a g e t o  t h e s a i d o w n e r 

a n d m o r t g a g e e r e s p e c ti v e l y, f o r t h e t a k i n g  a n d u s e o f 

t h e s a m e f o r t el e p h o n e p u r p o s e s, i n t h e m a n n e r s e t f o r t h

2 0 i n t h e s a i d p e ti ti o n , a c c o r d i n g t o t h e p r o v i s i o n s o f t h e 

s t a t u t e i n s u c h c a s e m a d e a n d p r o v i d e d ; a n d I d i r e c t 

t h a t s i x  d a y s’ n o ti c e i n w r i t i n g  b e g i v e n  t o  e a c h o f t h e 

s a i d p a r ti e s o f t h e ti m e a n d p l a c e, w h e n a n d w h e r e, t h e 

s a i d c o m m i s si o n e r s w ill si t t o h e a r t h e s a i d p a r t i e s ; a n d 

t h a t t h e s a i d  c o m m i s si o n e r s  s h a ll,  u n l e s s  o t h e r w i s e 

di r e c t e d > m a k e a n d fil e t h e i r r e p o r t o f t h e a s s e s s m e n t i n 

t h e c l e r k’ s o ffi c e i n t h i s c o u r t o n o r b e f o r e t h e fi r s t d a y 

o f A u g u s t n e x t.

C . G . G a r r i s o n , /. 5 . C.

3 P  D a t e d  J u n e 2 9, 1 9 0 1.



C O U R T  O F  E R R O R S  A N D  A P P E A L S .  i t

N e w  J e r s e y  S u p r e m e  C o u r t ,

F e b r u a r y  T e r m , 1 9 0 2.

O P I N I O N .

( Fil e d  F e b r u a r y  2 4, 1 9 0 2. )

1. T h e a c t o f M a r c h 1 9 t h ,  1 9 0 0 ( P.  L .,  p . 7 4 ),  

a m e n d i n g S e c ti o n 8 o f t h e T e l e g r a p h  C o m p a n i e s’ A c t 

o f A p r il 9 t h, 1 8 7 5 ( G.  S.,  p. 3 4 5 7 ),  d o e s n o t i n m p a i r t h e 

p o w e r g r a n t e d  b y t h e a c t o f M a r c h  n t h , 1 8 8 0 ( P . L -,  

p.  2 0 1 ),  t o a c q u i r e b y c o n d e m n a ti o n t h e r i g h t t o u s e 

p u bli c r o a d s f o r p o l e s a n d w i r e s, i n c a s e s w h e r e t h e 1 0 

o w n e r o f t h e s o il r e f u s e s t o c o n s e n t t o s u c h u s e.

2. T h e a c t o f M a r c h 2 0 t h, 1 9 0 0 ( P.  L .,  p. 7 9 ),  d e s i g -

n a t e s t h e p r o c e d u r e t o > b e f o ll o w e d  i n s u c h c o n d e m n a -

ti o n.

3. I n s u c h p r o c e d u r e t h e p e ti ti o n n e e d n o t b e a u -

t h e n ti c a t e d b y  t h e c o r p o r a t e s e a l ; n o r n e e d a n e f f o r t b e 

m a d e t o o b t a i n t h e c o n s e n t o f a m o r t g a g e e o f t h e s oil, 

w h e n t h e o w n e r r e f u s e s t o c o n s e n t.

A r g u e d  N o v e m b e r t e r m , 1 9 0 0, b e f o r e J u s ti c e s H e n d -

ri c k s o n a n d D i x o n . 2 0

M r. E . A . A r m s t r o n g , f o r p r o s e c u t o r ; M r. D . J. 

P a n c o a s t, f o r d e f e n d a n t.

T h e o p i n i o n o f t h e C o u r t w a s d e li v e r e d b y

D i x o n , J. — T h e M i d l a n d  T e l e p h o n e &  T e l e g r a p h  

C o m p a n y h a v i n g  p r e s e n t e d t o o n e o f t h e J u s ti c e s o f t h i s 

C o u r t a p e ti ti o n f o r t h e a p p o i n t m e n t o f c o m m i s si o n e r s 

t o fi x t h e c o m p e n s a ti o n t o b e p a i d t h e p r o s e c u t o r a n d 

hi s m o r t g a g e e f o r t h e r i g h t t o c o n s t r u c t, m a i n t a i n a n d 

o p e r a t e a t e l e g r a p h a n d t el e p h o n e li n e a l o n g t h e s o u t h -

e a s t e rl y si d e o f t h e H a d d o n fi e l d a n d M o o r e s t o w n  r o a d 3 0 

i n C a m d e n c o u n t y, t h e f e e - si m p l e o f w h i c h r o a d i s 

o w n e d b y t h e p r o s e c u t o r, a n d t h e j u s ti c e h a v i n g  a c -

c o r d i n g l y m a d e t h e a p p o i n t m e n t, t h e p r o s e c u t o r s e e k s t o
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s e t a s i d e t h e p r o c e e d i n g s, c h i e fl y b e c a u s e t h e c o m p a n y 

h a s n o a u t h o r i t y t o a c q u i r e s u c h a r i g h t w i t h o u t c o n s e n t 

o f t h e o w n e r o f t h e s oil.

T h e c o m p a n y w a s i n c o r p o r a t e d u n d e r t h e T e l e g r a p h 

C o m p a n i e s A c t o f A p r il 9 t h, 1 8 7 5 ( G .  S.,  p . 3 4 5 7 ) > s e c -

ti o n 8 o f w h i c h a u t h o ri z e d c o m p a n i e s f o r m e d u n d e r it 

t o u s e p u b li c r o a d s f o r t h e i r p ol e s a n d w i r e s u p o n fi r st 

o b t a i n i n g c o n s e n t i n w r i t i n g  o f t h e o w n e r o f t h e s oil. 

B y  t h e s e c o n d s e c ti o n o f a s u p p l e m e n t a p p r o v e d M a r c h 

1 0 n t h , 1 8 8 0 ( P . L.  1 8 8 0,  p. 2 0 1 ),  a n d a n a m e n d m e n t o f 

t h i s s e c ti o n a p p r o v e d J u n e 2 0 t h, 1 8 9 0 ( G . S.,  p . 3 4 6 0 ),  

s u c h c o m p a n i e s w e r e e m p o w e r e d , i n c a s e t h e o w n e r o f 

t h e s o il r e f u s e d o r w a s u n a b l e t o  c o n s e n t, t o a c q u i r e t h e 

n e c e s s a r y r i g h t b y c o n d e m n a ti o n , t h r o u g h  a p e titi o n 

t o t h e C i r c u i t C o u r t o f t h e c o u n t y i n w h i c h t h e r o a d 

w a s si t u a t e.  A n  a c t a p p r o v e d M a r c h  1 9 t h, 1 9 0 0 ( P . 

L.,  p. 7 4 ),  a m e n d e d s e c ti o n 8 o f t h e o r i g i n a l a c t o f 

1 8 7 5 , a n d, i n o r d e r t o d o s o c o n s ti t u ti o n a ll y , t h e e n ti r e 

s e c ti o n a s a m e n d e d w a s i n s e r t e d a t l e n g t h i n t h e n e w 

2 0 e n a c t m e n t, a n d h e n c e t h e cl a u s e, t h a t c o m p a n i e s o r -

g a n i z e d  b y v i r t u e o f t h e a c t m i g h t u s e p u b li c r o a d s f o r 

t h e i r p o l e s a n d w i r e s u p o n fi r s t o b t a i n i n g t h e c o n s e n t 

i n w r i t i n g  o f t h e o w n e r o f t h e s oil, w a s r e p e a t e d.  T h e 

p r o s e c u t o r c o n t e n d s t h a t t h e l e g a l e f f e c t o <f t h i s r e - e n a c t -

m e n t o f t h e cl a u s e i s t o r e p e al t h e p o w e r o f c o n d e m -

n a ti o n g r a n t e d  b y t h e a c t s o f 1 8 8 0 a n d 1 8 9 0.

W e  t h i n k o t h e r w i s e.  T h e r e i s n o i n c o n si s t e n c y b e -

t w e e n t h e s e p r o v i s i o n s.  B o t h  a r e p r o p e r t o g i v e t h e 

p u b li c c o n s e n t t o t h e u s e o f t h e p u b li c r o a d s ; a n d o n e 

3 0 p r o v i d e s f o r s u p p l e m e n ti n g t h i s b y t h e c o n s e n t o f t h e 

o w n e r o f t h e s o il, t h e o t h e r f o r s u p p l e m e n ti n g i t b y 

m a k i n g c o m p e n s a ti o n t o a n o w n e r w h o w ill n o t o r c a n -

n o t c o n s e n t.  B o t h  c a n s t a n d , a n d t h e r e f o r e t h e r e p e al 

o f ei t h e r w ill n o t b e i m p li e d.

M o r e o v e r, w h e n t h e L e g i s l a t u r e , i n a m e n d i n g a s e c -

ti o n o f a n e x i s t i n g  s t a t u t e, r e p e a t s i n o b e d i e n c e t o t h e 

c o n s ti t u ti o n t h e p r o v i s i o n s w h i c h a r e n o t c h a n g e d , it 

d o e s n o t t h e r e b y r e - e n a c t t h o s e p r o v i s i o n s s o a s t o gi v e 

t h e m  a n e w  f o r c e.
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M c L a u g hli n  v. N e w a r k , 2 8  V r o o m  2 9 8;  2 9  

V r o o m  2 0 2.

T h e n e x t p e r ti n e n t s t a t u t e i s a n a c t t o r e g u l a t e t h e 

a s c e r t ai n m e n t a n d p a y m e n t o f c o m p e n s a ti o n f o r p r o p -

e r t y c o n d e m n e d o r t a k e n f o r p u b li c u s e, a p p r o v e d M a r c h 

2 0 t h, 1 9 0 0 ( P.  L .,  p. 7 9 ) .  T h i s n e i t h e r c o n f e r s n o r 

w i t h d r a w s t h e p o w e r o f e m i n e n t d o m a i n , b u t m e r el y 

r e g u l a t e s t h e p r o c e d u r e i n i t s e x e r c i s e.  B y  f o r c e o f it, 

a p e ti ti o n f o r t h e c o n d e m n a ti o n o f a r i g h t m u s t b e 

p r e s e n t e d t o a j u s ti c e o f t h i s C o u r t, i n s t e a d o f t h e 1 0 

C i r c u i t C o u r t a s t h e a c t o f 1 8 8 0 h a d r e q u i r e d.  I n c o n -

f o r m i t y w i t h  t h i s a c t t h e p r e s e n t p r o c e e d i n g s w e r e 

i n s ti t u t e d.

R e g a r d i n g  t h e o t h e r o b j e c ti o n s m a d e b y t h e p r o s e -

c u t o r, w e t h i n k t h a t t h e l a w  d o e s n o t r e q u i r e t h e p e ti -

ti o n t o b e a u t h e n ti c a t e d b y t h e c o r p o r a t e s e al.  T h e 

o a t h o f t h e a g e n t o f t h e c o m p a n y i s t h e s t a t u t o r y v e r i fi -

c a ti o n.

W e a r e a l s o o f o p i n i o n t h a t t h e a v e r m e n t s o f t h e 

p r e s e n t  p e ti ti o n  s u f fi c i e n tl y  s h o w ,  “ t h a t  t h e p r o p e r 2 0 

o ffi c e r s o f t h e c o r p o r a ti o n h a v e d e t e r m i n e d t o a c q u i r e " 

t h e r i g h t w h i c h i t i s t h e o b j e c t o f t h e p e ti ti o n t o s e c u r e. 

V e r b a l c o n f o r m i t y i s n o t e s s e n ti al.  N o r w a s i t n e c e s -

s a r y  t o m a k e a n y e f f o r t t o o b t a i n t h e c o n s e n t o f t h e 

m o r t g a g e e, w h e n t h e o w n e r h a d r e f u s e d.

T h e o b j e c ti o n s m a d e a r e o v e r r u l e d , a n d t h e p r o -

c e e d i n g s u n d e r r e v i e w  a ffi r m e d, w i t h  c o s t s.
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N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  

A P P E A L S .

I s a a c  W . C o l e s ,

Pl ai n tiff  i n E r r o r,  

v s.

M i d l a n d  T e l e p h o n e  a n d  T e l e -

g r a p h  Co m p a n y ,

D ef e n d a n t  i n E r r o r.

A S S I G N M E N T S  O F  E R R O R .

i o  ( Fil e d  M a y  8 , I Ç 0 2 . )

A f t e r w a r d s , t o w i t, o n t h i s d a y, b e f o r e t h e j u d g e s 

o f t h e s a i d C o u r t o f E r r o r s a n d A p p e a l s, c o m e s t h e 

s a i d I s a a c W . C o l e s, b y E . A . A r m s t r o n g , h i s a t t o r n e y, 

a n d s a y s t h a t i n t h e r e c o r d a n d p r o c e e d i n g s a f o r e s a i d , 

a n d a l s o 1 i n g i v i n g  t h e j u d g m e n t a f o r e s a i d , t h e r e i s 

m a n i f e s t e r r o r, a n d a s s i g n s t h e f o ll o w i n g  a s c a u s e s f o r 

e r r o r :

1 s t.  T h a t b y t h e r e c o r d a f o r e s a i d , i t a p p e a r s t h a t 

j u d g m e n t i n t h e f o r m  a f o r e s a i d  w a s g i v e n  t o t h e s ai d

2, 0  M i d l a n d T e l e p h o n e a n d T e l e g r a p h   C o m p a n y  a g a i n s t 

I s a a c W . C o l e s, w h e r e a s b y t h e l a w s o f t h e l a n d j u d g -

m e n t o u g h t t o 1 h a v e b e e n g i v e n  t o t h e s a i d I s a a c W . 

C o l e s a g a i n s t t h e s a i d M i d l a n d  T e l e p h o n e a n d T e l e -

g r a p h  C o m p a n y.

2 d. T h a t t h e S u p r e m e C o u r t i n t h i s c a u s e d i s m i s s e d 

t h e w r i t o f c e r i ti o r a r i h e r e t o f o r e a ll o w e d  h e r e i n a n d 

a ffi r m e d t h e o r d e r a n d p r o c e e d i n g s t h e r e b y b r o u g h t i nt cj 

t h e S u p r e m e C o u r t f o r r e v i e w , w h e n t h e s a i d o r d e r a n d 

p r o c e e d i n g s o u g h t t o > h a v e b e e n s e t a si d e a n d f o r n o t h i n g 

3 0 h ol d e n.

3 d. T h a t f o r t h e r e a s o n s g i v e n  i n t h e S u p r e m e C o u r t 

a ll t h e p r o c e e d i n g s r e v i e w e d i n a n d b y  t h e w r i t o f 

c e r ti o r a r i i n t h i s c a u s e s h o u l d h a v e b e e n s e t a si d e.

I n E r r o r t o&
S u p r e m e C o u r t.
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4th. That the justices of the Supreme Court who 
made the order brought up for review by the writ of 
certiorari, in which judgment was given in this cause, 
was without lawful authority to make the same and 
that the same is null and void.

5th. T h a t  the acts o f  th e L e g is la tu re  re lied  on to  

support an d  su sta in  th e  o rd er b ro u g h t up fo r  re v ie w  

to the Su p rem e C o u rt  b y  the w r it  o f  ce rtio ra ri a llo w ed  

therein, h erein a b o ve  re fe rre d  to, w ere  u n co n stitu tio n a l 

and v o id ;  th at th ey  d id  n ot w a rra n t and a u th o rize  th e 10 

proceedin gs had  and taken  th ereu n d er and  th at said  

order and p ro ceed in gs sh ou ld  h a ve  been set aside.

6th. T h a t  the M id la n d  T elep h o n e  an d  T e le g ra p h  

C om pan y w a s not a u th o rized  b y  th e  la w s o f  th e  S ta te  

of N e w  J e rse y  to  m ake the a p p lication  and  o b tain  the 

order b ro u g h t u p  fo r  re v ie w  b y  the sa id  w r it  o f  cer-

tiorari in th is cause, and the p ro ceed in gs h ad  an d  taken  

by it a re  n u ll and vo id .

7th. T h a t  the said  ju d g m e n t is fo r  d iv e rs  o th e r 

reasons co n tra ry  tO' th e  co n stitu tio n  an d  la w s o f  the 20 

State o f  N e w  Jersey .

A n d  th e  said  Isa a c  W . C o le s p ra y s  th at the ju d g m e n t ’ 

aforesaid  m ay  be reversed , an n ulled , and a lto g e th e r  fo r  

nothing holden, and th at he m a y  be restored  to  a ll th in g s  

w hich he has lost b y  o cca sio n  o f  sa id  ju d g m e n t, &c.

E. A. A r ms t r o n g ,
Attorney for and of Counsel with

Isaac W. Coles, Plaintiff in Error.

S e rv ice  o f  a co p y  o f th e  w ith in  a ss ig n m en ts o f  erro r 

hereby a c k n o w le d g e d  th is s ix th  d a y  o f  M a y , A .  D . 1902. 30

D . J. P a n c o a s t ,
Atty. Deft, in Error.
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