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Summons. 

SUMMONS. 

The State of New Jersey to Essex 
Sales Company, a N e.w Jersey corpo-

( L. s.) ration. 
You ARE SuMMONED to answer the 

complaint of William Okin in an 10 
action at law in Essex County Court of Common 
Pleas. AND TAKE NoTICE, that unless you file 
your answer to said complaint with the Clerk 
of the Essex County Court of Common Pleas 
at Newark within twenty days after service upon 
you of this writ, and the annexed complaint, the 
plaintiff may proceed in the suit and judgment 
may be entered against you. 

\VITNEss, I-IoNORABLE EDWIN C. CAFFREY, Judge 
of the Essex Oounty Court of Common Pleas at 2 0 
Newark, this 27th day of October, nineteen hun-
dred and twenty-five. 

AARON MARDER, 
Attorney. 

JOHN H. SCOTT, 
Clerk. 

30 

40 ......... 
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C ompla.int of William Okin. 

COMPLAINT OF WILLIAM OKIN. 

Essex --County C,ourt of Common Pleas 

w ILLIAM OKIN' 

Plaintiff, 

vs. 
EssEx SALES CoMPANY, a New 

Jersey corporation, 
Defendant. 

Action 
at Law. 

Complaint. 

The plaintiff, residing in the City of N ewark 1 

County of Essex and State of New Jersey, says 
that: 

1. The def end ant, Es~ex Sales Company, is 
a corporation organized and existing under the 
laws of the State of N e,v Jersey. 

2. On or about the 13th day of July, 1925, 
and for some time prior thereto, plaintiff was 
the owner of an automobile, to wit, 1924 Pe .er-
less touring car, with motor #33498. 

3. On or about the 13th day of ,July, 1925, 
3'0: and for some time prior thereto, the defendant 

was the owner of a certain motorcycle. 
• 4. On or about said date, one "\\Tilliam Katz 
was lawfully driving said automobile easterly .on 
Northfield Road, in the Town of West Orange, 
County of Essex and State of New Jersey, at 
or near the point where Gregory avenue inter-
se.cts said road, plaintiff having loaned said 
automobile to said William I(atz. 

5. At said time the defendant, by its agents 
10_~ and servants, did operate and drive said motor-

3 

Co1nplaint of William Okin. 

cycle in a southerly direction along Gregory 
avenue toward said Northfield Road. 

6. At said time the defendant, by its agents 
and servants, did continue to drive said motor-
cycle at a high, excessive and dangerous rate of 
speed and without ·warning did negligently, care-
lessly and wilfully strike, run into and turn over 
the automobile driven by the said "\Villiam Katz 
at the intersection of said streets. 

7. The negligence of the defendant, its serv-
ants and agents, also consisted of the fallow-
ing, amongst other things : 

(a) The driver of said motorcycle ig-
nored the warning given by said William 
I{atz, who sounded . his horn in approachi11g_ 
the intersecfion of said streets; 

(b) The auto1nobile driven by said Wil-
liam Katz had the right of way under the 
statutes of the State of New Jersey, which 
was ignored by the driver of the ·motor- . 
cycle; 

( c) Said motorcycle was not equipped 
with proper brakes in good repair; 

( d) Said motorcycle was operated in a 
manner contrary to the statute of the . Stat~ 
of New .J ~rsey in divers other respects; 

( e) The driver of said n1otorcycle failed 
to give warning of its approach of said 
intersection of streets. 

8. The driver · of said n1otorcycle was about 
the defendant's business and was authorized to 
drive said motorcycle by defendant at the sa1d 
time. 

10 

20 

30 

9. As the result of said collision, said auto-
mobile was so extensively da1naged as to rn.ake 48 
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Answ 'er. 

it practically worthless and plaintiff was put to 
expense in the hiring of other automobile.s in arid 
about his business, because of the los.s of his 
use of said automobile. 

Plaintiff demands the sum of three thousand 
five hundred ($3,500) dollars damages. 

AARON MARDER, 
Attorney of Plaintiff. 

ANSWER. 

ESSEX COUNTY COURT OF COMMON 
PLEAS. 

20 WILLIAM OKIN, 
flaintiff, 

vs. 
EssEx SALES CoMPANY, a New 

Jersey corporation, 
Defendant. 

Action 
at Law. 
Answ ,er. 

The answer of Essex Sales Company, a New 
30 Jersey corporation, the defendant above named 

to the complaint heretofore filed against it here~ 
in, says that: 

FIRST DEFENSE. 
1. It admits paragraphs 1, 2 and 3. 
2. It denies paragraphs 4, 5, 6, 7, 8 and 9. 

SE ,COND DEFENSE . 

40 
It denies that it was guilty of the negligence 

charged against it in the said complaint. 

5 

THIRD DEFENSE. 

It denies it was guilty of any negligence what-
soever. 

FOURTH DEFENSE. 
The plaintiff was guilty of contributory negli- 10: 

gence in that at the time and place in question, 
he permitted his , -automobile to be, driven in a 
reckless and careless manner, at an ·excessive 
rate of speed, without giving warning of his 
approach, without .any regard for the rights of 
other vehicles then and there lawfully upon the 
highway and otherwise carelessly, as tlie result · 
of which it collided with the said defendant's , 
motorcycle and sustained the damage ref erred 
to in the said complaint. 

McCARTER & ENGLISH, 
Attorneys for Defendant. 

20 '. 

30 

4'0' 
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Reply. 

REPLY. 

ESSEX COUNTY COURT OF COMMON 
PL ,EAS. 

WILLIAM OKIN, 
Plaintiff, 

vs. 
EssEx SALES CoMPANY, a New 

Jersey corporation, 
Defendant. 

Action 
at Law. 
Reply. 

The plaintiff denies the second, third and 
fourth def ens es of the answer. 

AARON MARDER, 
Attorney for Plaintiff. 

7 

Swni1non,s. 

SUMMONS. 

The State of N e:,v Jersey to Essex 
SaleB Company, a New Jersey Corpo-

(sEAL) ration. 
You ARE SUMMONED to answer the 

complaint of William Katz in an lO : 
action at law in Essex County Court of Common 
Pleas. AND TAKE NoTIOE, that unless you file 
your answer to said complaint with the Clerk 
of the Essex County Court of Common Pleas at 
Newark, within twenty days after service upon 
you of this ·writ, and the annexed complaint, the 
plaintiff may proceed in the suit and judgment 
may be entered against you. 

W1TNEss, Honorable Eo,vIN C. CAFFREY, Judge 
of the. Essex County Court of Common Pleas at 20 
Newark, this 27th day of October, nineteen hun-
dred and twenty-five. 

AARON MARDER, 
Attorney. 

JOHN H. SCOTT, 
Clerk. 

30 . 
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Complaint of William J(atz. 

COMPLAINT OF WILLIAM KA'TZ. 

ESSEX COUNTY COURT OF COMMON 
PLEAS. 

WILLIAM KATZ, 

Plaintiff, 

vs. 
EssEx SALES CoMPANY, a New 

Jersey corporation, 
Defendant. 

Action 
at Law. 
Complaint. 

The plaintiff, residing in the City of Newark, 
County of Essex and State of New Jersey, says 
that: 

1. The defendant, Essex Sales Company, is 
a corporation organized and existing under the 
laws of the State . of New Jersey. 

2. On or about the 13th day of July, 1925, 
and for some time prior thereto, the defendant 
was the owner of a eertain motorcycle. 

3. On or about said date, the plaintiff, vVil-
liam Katz, ,vas lawfully driving an automobile 

3'0 easterly on Northfield Road, in the Town of 
West Orange, County of Essex and State of New 
Jersey, at or near the point where Gregory ave-
nue intersects said road. 

4. At said time the def end ant, by its agents 
and servants, did operate and drive said motor-
cycle in a southerly direction along Gregory ave -
nue toward said Northfield Road. 

5. At said time the defendant, by its agents 
40 and servants, did continue to drive said motor-

9 

Complaint of Willia1n l(atz. 

cycle at a high, excessive and dangerous rate of 
speed and without warning did negligently, care-
lessly and wilfully strike, run into and turn over 
the automobile driven by the plaintiff at the 
intersection of said streets. 

6. The negligence of the defendant, its serv-
ants and aa-ents also consist of the following, 1 O b 

amongst other things: 
(a) The driver of said motorcycle ig-

nored the warning given by the pl,aintiff, who 
sounded his horn in approaching the inter-
sec~ion of said streets ; 

(b) The automobile driven by the plain-
tiff had the right of way under the statutes 
of the State. of New Jersey, which was ig-
nored by the driver of the motorcycle; 

(c) Said motorcycle was not equipped 20 

with proper brakes in good repair; 
(d) Said motorcycle was operated in a 

manner contrary to the statute of the State 
of New Jersey in divers other respects. 

( e) The driver of said motorcycle failed 
to give warning of its approach of said in-
tersection of streets. 

7. The drive.r of -said motorcycle was about 30 
the defendant's business and was authorized to 
drive said motorcycle by defendant at the said 
time. 

8. As the result of said collision, plaintiff 
was thrown out of said automobile and was. se-
verely and permanently injured and underwent 
and will undergo great pain and suffe.ring and 
has suffered great shock to his nervous system 
and has been from thence hitherto prevented 
from transacting his ordinary business and haS< 4 0 
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Answer. 

been and will be forced to pay out large sums 
of money for medical expenses and other ex-
penses incident upon his injuries. 

Plaintiff demands the sum of twenty-five thou-
sand ($25,000) dollars- damages. 

AAR-ON MARDER, 
Attorney of Plaintiff. 

ANSWE,R. 

ESSEX COUNTY COURT OF COMMON 
PLEAS. 

WILLIAM KATZ, 
20 Plaintiff, 

30 

40 

vs. 
Action 
at La .w. 

EssEx SALES CoMPANY, a New 
tT ersey corporation, 

Defendant. 

Answer. 

The answer of Essex Sales Company, a New 
Jersey corporation, the defendant above named, 
to the complaint hereto£ ore filed against it here-. that: 1n, says 

FIRST DEFENSE. 

1. It admits paragraphs l, 2 and 3. 
2. It denies paragraphs 4, 5, 6, 7 and 8. 

SECOND DEFENSE. 

It denies that it was guilty of the negligence · 
charged against it in the said complaint. 

11 

Answer. 

THIRD DEFENSE. 

It denies it was guilty of any negligence what-
soever. 

FOURTH DEFENSE. 

. The plaintiff, William Katz, was guilty of con- 10 
tributory negligence in that at the time and 
place in question, · he was operating the auto-
mobile in which · he was riding, in a reckless and 
careless . manner, at an excessive rate of speed, 
without giving warning of his approach, without 
any regard for the rights , of other vehicles then 
and the.re lawfully upon the highway and other-
wise carelessly, as the result of which h~ collided 
with this defendant's motorcycle and sustained 
the injuries referred to by him in the said com-
plaint. 

McCARTER & ENGLISH, 
Attorneys for Defendant. 

20' 

30' 

~'<:~ 
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Reply. 

REPLY. 

ESSEX COUNTY COURT OF COMMON 
PLEAS. 

WILLIAM KATZ, 
10 Plaintiff, 

vs. 
Action 
at Law. 

EssEx SALES CoJ\!IPANY, a New Reply. 
Jersey corporation, 

Defendant. 

The plaintiff denies the second, third and 
fourth defenses of the answer. 

20 AARON MARDER, 
Attorney for Plaintiff. 

30 

40 
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Judgm ,ent. 

JUDGMENT. 

ESSEX COUNTY COMMON PLEAS 
COURT. 

39016 

WILLIAM KATZ, 
Plaintiff, 

vs. 
EssEx SALES COMPANY, a corpo-

ration, 
Defendant. 

Action 
at La.w. 

After verdict judgment entered for defendant 

10 

April 12, 1926. Costs $53.84. 20 

39017 

WILLIAM OKIN, 
Plaintiff, 

vs. 
EssEx SALES COMPANY, a N. J. 

corp., 
Defendant. 

Action 
at L-a.w. 

After verdict judgment e.ntered for defendant 
April 12, 1926. Costs $53.84. 

McCarter & English, attorneys of def end ant. 

Judgment after verdict in the above-entitled 
actions was rendered on the 12th day of April, 
A. D. nineteen hundred and twenty-six, in favor 

30 

of the defendant, Essex Sales Company, a N. J. 40 
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Judgment. 

corp., and against · the. plaintiffs, 1William Katz 
and William Okin, for the sum of fifty-three 
dollars and eighty-four centg, costs of suit in 
each case. 

Judgment entered and signed April 12, 1926. 
Recorded in Book Common Pleas R 2, page 

10 124. 

20 

30 

40 

· EDWIN C. CAFFREY, 
Judge. 

15 
Opening. 

ESSEX COl TNTY COURT OF COMMON 
PLEAS. 

Monday, April 12, 19·26. 

WILLIAM KAT? 

vs. 
ESSEX SALES COMPANY. 

WILLIAM OKIN . 

vs. 

EssEx SALES COMPANY. 

Action 
at Law. 

Actio n 
at La.w. 

10 

Before Hon. Edwin C. Caffrey, Judge, and a 20 · 
Jury. 

For the plaintiffs appears Aaron Marder. 
For the defendant appear McCarter & Eng-

lish (by Augustus C. Studer). · , 

By direction of the Court, the two cases are 
tried together. 

A jury is called and sworn. 

Mr. Marder opens for the plaintiffs. 
Mr. Studer opens for the defendant. 

Adjourned until tomorrow, Tuesday, April 13, 
1926, at 10 :00 o'clock A. lVI. 

40 
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William l(atz, direc:t. 

SECOND DAY. 

Tuesday, April 13, 1926. 

Appearances as before stated. 
Continued pursuant to adjournment. 

1 O WILLIAM KATZ, one of the plaintiffs, s,vorn 
in behalf of the plaintiffs. 

20 

Direct examination by Mr. Marder. 

Q 
Q 
Q 
Q 

this 
Q . sir. 
Q 

Mr. Marder: I offer in evidence by con-
sent two photographs. 

( The photographs are received in evi-
dence and marked Exhibits P. 1 and P. 2, 

I 

respectively.) 

1\1:r. Katz, where do you live f A Newark. 
Number 32 Leslie street f A 45. · 
How old are you f A Thirty-£ our. 
Do you re.member the accident about which 

suit is being brought f A Yes, sir. 
You were driving an automobilef A Yes, 

A Peerless phaeton, as it is called f A 
Yes, sir. 

3 O Q Belonging to whom f A William Okin. 
Q How did you happen to be driving itf A 

I borrowed JVlr. "\Villiam Okin's car. 
Q At about the time of the accident, where 

were you proceeding! A I was on the North-
field Road going east, coming toward N e--wark, 
coming down hill, but be.fore starting on the hill 
I put her in second gear, because it is an excep-
tionally steep hill before getting to the inter-
section of Gregory avenue. When I got to the 

40 intersection of Gregory avenue and Northfield 

17 
William I( atz, direct. 

Road, I blew my horn and proceeded ; as I was 
about halfway past the intersection I saw this 
motorcycle, and he hit me just about where I 
vvas, upsetting the car, throwing me thirty or 
forty feet, landing on my right side. 

By the Court. 

Q Did you 
,vere sittingf 
door. 

say he hit you about where you 
A On my left side, just at the 

By Mr. }larder. 

Q Will you point on Exhibit P. 1 where the 
motorcycle hit you; that is, with reference to the 
car right there (indicating) 1 Suppose you 
mark it. 

( The witness marks Exhibit P. 1 with a 
"K. ") 

Q. Did you see vvhat happened to the driver of 
this motorcycle f A No, I didn't. vVhen he 
hit me I turned over twice and then I was 
thrown. The. next I saw of the driver of the 
motorcycle was that we ·were both being taken 

10 

20 

to the hospital. 3 O 
Q Was anybody else with you in the car f 

A Yes, a young lady I was driving down. 
Q What happened to her t A When the car 

righted itself she was under the car. 
Q "\Vhen the car immediately after the acci-' . dent, came to rest, is that a picture of the situ-

ation (indicating) 1 A That is the way the car 
was. 

Q· It came to rest immediately after the acci-
dent 1 A Yes. 40 
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W illia.m I( atz, direct. 

Mr. Studer: What do you mean by thatf 
Exhibit P. 11 

Mr. Marder: Yes. 

Q What happened to you physically 1 A This 
finger was severed. 

Q Which finger 1 A My left forefinger; and 
a scar here (indicating), and a scar over my 
right eye and a bruise on my spine, and a bruise 
on my chest which had to be strapped, and this 
finger out of joint-the middle finger of the 
right band. 

Mr. Marder: Will you consent that the 
words, '' Essex Sales Company,'' were on 
the sidecar of this motorcycle 1 

Mr. Studer: Yes, I will cons.ent to that. 
Mr. Marde.r: It is stipulated, if the Court 

please, that the name of the owner of the 
motorcycle was painted on the side car of 
the motorcycle, '' The Essex Sales Com-
pany.'' 

By Mr. A1a.rder. 

Q Where did you go after the accident 1 A 

30 I was taken to the Orange Memorial Hospital 

40 

Q What happened to you theref A Why, 
they sewed this forefinger of mine-put it in 
splints, washed my eye out, which was full of 
blood, bandaged me · up and put me to bed. 

Q How long we.re you there f A Three days. 
Q Then where did you go 1 A I was taken 

to the Beth Israel Ho~pital, Newark, High street, 
and the splint was taken off the finger, but it 
had been sewed wrong; the tendon had been 
severed and the tendon had been sewed with the 

19 

T¥illia.m l(atz, direct. 

muscle; I couldn't raise my finge.r, and the doc-
tor applied a local anaesthetic and ripped it open 
and s-ewed the finger again. 

Q· Who did that1 A Dr~ Danzis. 
Q1 Dr. Max Danzis 1 A Yes, sir. 
Q What other treatment did you receive f A 

I was strapped for ten days; they strapped me lO 
from the spine to _ my chest and also bandaged 
me up on my spine, and just took the bandages 
off here (indicating) of which there is a perma-
nent scar here (indicating). 

Q· Where do you say there is a permanent 
scarf A Over the right eye. 

Q Do you mind walking up to the jury boi 
and showing it to the jurors, please f A (Wit-
ness does as requested.) 

Q Did you have that twitch in,the right eye 20 
before the accident~ A No, sir. 

Q Did you have any pain f A Pain in the 
eyet 

Q Generally. A Yes, I have pains every now 
and then. 

Q I mean right after the accident. A Im-
mediately after the accident, yes. . 

Q· Wheref A My body, my hand-every-
where; I was thrown fifteen or twenty feet from 

30 the car. 
Q, Do you still have pain 1 A Yes, sir. 
Q Where 1 A In my chest; on damp days or 

cold days my finger gets numb. 
Q You haven't been able to recover full use 

of itt 

Objected to as lead~ng. 

Q Have you recovered the full use of the fin-
gerf A No. 40 
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William I( atz, direct. 

Q Who treated you besides Dr. Danzis? A 
Dr. Soschin. 

Q Did you have any expenses in connection 
with your injuries? A Yes, sir. 

Q vVhat were they? A $308.70 hospital bills 
doctors' bills and so on. ' 

Q How long were you in the Beth Israel 
Hospital? A About twelve days-ten or twelve 
days. · 

Q: Were you fully recovered ·when you left 
the hospital? A No, sir, I had my fl.no-er in 

1
. 0 

a sp int and I had to visit Dr. Danzis for three 
or four weeks to get the bandages changed and 
after three or four weeks I took it off. 

Did you get to business? A No, I had 
splint and my elbow in bandages. 

Q: What was your business? A I was han-
dling the estate. 

Q Whose estate? A My father's estate for 
the executors. 

Q Who is the administrator of that estate? A 
My mother. 

Q· Were the affairs of the estate many? A 
Yes, quite a good deal of real estate, a lot of 
property, mortgages, and so forth, rentals-

Q, Did you receive any compensation for your 
work1 A Yes, sir. 

Q What compensation did you receive? A 
$100 a week. 
, Q· Did you reeeive this eompensation while 
you w~re sick as a result of that accident? A 
I received it, hut I had to give half of it for 
the person who took care of it for me; I couldn't 
get around to collect the rents and take .care 
of the affairs. 

Q, Who took care of it? A My brother. 

21 

William J(atz, cross. 

By the Court. 
Q How long did that continue? A About 

six weeks. 

Cross examination by Mr. Studer. 

Q· You were in the real estate business ? A 1 Q: 

Yes, sir. 
Q You, yourself ? A Yes, sir. 
Q You and Mr. Okin were partners? A · No, . sir. 

. Q You shared an office together? A I have 
desk room there. 

. 

Q In his office? A Yes, sir. 
Q· You and he? A Yes, sir. 
Q· Was that so on July 13, 19251 A Ye._s, 

sir. 
Q What is your brother's name? A My 

brother's? 
Q Yes. A Harry. 
Q vVhen did you borrow Mr. Okin 's Peerless 

Phaeton? A On the morning of July 13-Mon-
day morning. 

Q Where did you borrow it from him? A 
Lake Hopatcong. 

Q Had he gone to Lake Hopatcong with you 
and Miss Skinner on the previous Saturday? 
A No, sir, Miss Skinner was the guest of Mr. 
Burpo. 

Q And you brought her down? A Yes, sir, 
on Monday morning. ' 

Q' What time did you leave Lake Hopatcong, 
do you know? A It ,vas early- ,around 8 :30, or · 
a quarter to nine. 

Q What tinie did this accident happen? A 
Around ten o'clock, this aecident happened-
10 :15 or 10 :30; it was around ten o'clock. 

20 

30 

40 
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Willia1n l(at z, cross. 

Q The accident happened where f A West 
Orange. 

Q You came east on Northfield Road 1 A 
Yes, sir. 

Q Had you been there on that road before f 
A Yes, sir. 

10 Q· You knew that it was a steep descent, did 
you not? A Yes, sir. 

Q: And it curves in and out quite a bit f Does 
it not? A At that point it is straight down. 

Q About eight hundred or a thousand feet 
v\rest of that, it is a sharp curve looking down 1 
A Yes, sir. 

. Q You say it was in second gear? A Yes, 
sir. 

Q Where did you put it in second? A At the 
20 top of the hill. 

30 

40 

Q How far had you come down the hill 1 A 
Three or four hundred yards. 

·Q· At that sharp bend 1 A Yes, sir. 
Q1 You say you didn't see this car until it 

hit you? A No, sir. 
. Q You say you blew your horn! A Yes, 

sir. 
·Q There was at that time a thickly grown 

clump of trees on your left corner, was there 
not; on the northwest corner of Gregory avenue 
and Northfield Road? A I don't remember that. 

Q· You don't remember that? A No, sir. 
·Q1 I show you EX!hibit P. 2 and ask you if 

that does not show the motorcycle in the front; 
that is right, is it not? A Yes, sir. 

·Q And in the rear there are a number of 
trees, are there not 1 A Yes, it is. 

And the automobile in the right f oregronnd 
facing north on Gregory avenue 1 A Yes. 

23 
Tiflilliam l(atz, cross. 

Q And those trees are on the northwest cor-
ner of Gregory avenue and Northfield Road, are · 
they not f A Yes, sir. 

Q! You say you don't recall that or did not 
until now 1 -A No, sir, I didn't. . 

Q· You blew your horn and went right across? 
A Yes, sir. 10 

Q And you didn't see any motorcycle until it 
hit you on your left f A That is ho,v fast he . was going. 

1'Ir. Studer: I move that it be stricken . 
out. 

The Court: Strike it out. 

Q Do you kno·W how wide Northfield Road is 
from amasite to amasite 1 A No, sir. 

Q Thirty feet 1 A Yes. 
Q Where ··were you with rererence to Gregory 

avenue? A Past the corner. 
Q ,Vest or east 1 A I was past the . first 

corner; I was almost in the center of the inter-
section; almost-not quite . 

Q Vv ere you more to your left 1 A I was on 
the right side of the road. 

Q1 How much to the right of the center were 
you1 A Quite a ways; in fact, I was on the 
rig·ht side of the road coming down the hill. 

Q Were you hugging the center, or to the 
right of the amasite? A To the right. 

Q The road was torn at the amasite so that 
there was a sharp decHne? A I don't remem-
ber that. 

Qi Where did your car come to a stop? A 
Oh, about thirty or forty feet below the corner, 
below the southeast corner; that would be prob-
ably about forty feet; ,ve ,vere upset twice. 

30 

40 
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.Will ·iam I( atz, cross. 

·Q How ·wide was Gregory a venue f You say 
you were in the middle of Gregory avenue. A 
Gregory avenue would be · about forty feet, I 
·should imagine. · 

Q Both are the same f A I think Gregory 
avenue is wider than Northfield Road. 

1 o ·Q When you say the widths, are you ref er-
ring to the amasite onlyf A Yes. 

Q· Each has about forty feet of amasite f A 
About thirty or forty feet. 

Q· From there you went thirty-five feet f A 
The car was hit, and the car itself turned over 
twice; I imagine when I saw the car it was thirty 
or forty feet from the -corner. 

Q Where ".vere you 7 A On the road ; on 
Northfield Road. 

Q How t A I was thrown out. 
2 0 Q; Were you near the corner f A Fifteen or 

twenty feet. 
Q You went fifteen feet f A I was thrown 

from the car about fifteen feet. 
Q The car, you say, ,vas thirty or forty feet 

from the corner 7 A From where the car finally 
landed I was about fifteen. 

By the Court. 

3 O · Q Were you thrown on the first turn t A 
No, at the first turn I was still in the car; it 
was t.he second turn I ,vas thrown. I was north 
of the car on the other side of the Northfield 
Road; I was thrown across the road. 

Q Was this car on Gregory avenue or on 
Northfield Road 7 A On Northfield Road. 

By Mr. St 1uder. 
. 

Q And it stopped some thirty feet east of 
4 o Gregoi;y avenue 1 A Yes, on the second turn; 

I was thrown out to the north. 

}Villia1n I( atz, re-direct. 

Q Also to the east of where the car wast A 
Yes, sir, that is right; I was thro,vn ahead of the 
car. 

Q Is this a l,eft-drive or a right-drive Peer-
less 1 A Left drive. 

Q Had you ever driven it hef ore 1 A Yes, . sir. 
Q Did you have any other business b-1~t this 

real estate business at this time 1 A No, sir. 
Q Were you also in the theatre business 7 

A No, sir. 
Q W,ere you connected ·with the· Orpheum 

Theatre 1 A Not renting it; it was part of the 
real estate. 

Q It was part of your father's estate of 
which your mother w1as executrix 1 A Yes, sir. 

Re-direct exam .ination by Mr. Marder. 

Q Exhibit P. 1 is looking in which direction 7 
A That is looking east. 

Q Toward Newark7 A Toward Newark; . yes, sir. 
Q And Ex ,hibit P. 2 is looking which way, 

and along what street 7 A Looking north on 
Gregory avenue. 

10 

20 

Q Will you indicate which ,vay the motor- 3 0 
cycle came when it hit you 7 A The motor-cycle 
was going south on Gregory avenue. 

Q Will you show us where Gregory avenue 
is 7 A This is · Northfield Road and this is 
Gregory a venue. The motorcycle was going this 
way, south, and I was going east; and I ·was 
going down that hill (indicating). 

.liy the Cou,rt . 

Did the , motorcycle strike you directly or 4 J 
did it hit one part of the ma-chine and turn 
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slightly to the left? A '11he motorcycle hit me. 
All I remember is that it hit me and it swerved 
and we kept on going over like that (indicating). 

Q What is that mark? A It may be the 
rnar.k from the road. 

10 Re-cross exa.mination by Mr. Studer. 

Q How far was it from Lake Hopatcong i o 
where this collision occurred? A About twenty 
-t" 7€~nty-two or twenty-three miles. 

Q It may be more? A It may be more, but 
I Jon 't think so. 

Q ·you didn't -clock it on the speedometer 0! .. \. 
No, sir. 

Q This accident happened in West Orange 1 
A Yes. 

20 Q About nine or ten miles from Chatham? A 

30 

I don't know-it is albout seven miles from New-
ark; seven or eight miles from Newark. I guess 
it is a:bout ten miles from Newark to tha 1t point. 

Q About how far from Orange? A About 
four or five miles. 

JACOB W. MASON, sworn in behalf of the 
plaintiffs. 

Direct examination . by Mr. Marder. 

Q Mr. MaS:on, you are in the automobile busi-
ness, A Yes, sir. 

Q For Jiow long a time have you been in that 
business? A About twenty-one years. 

Q Buying and selling automobiles 1 A Yes, . sir. 
40 Qi Used cars also? A Yes, sir. 
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Jacob W. Mason, direct. 

Q For that period of time 1 A Yes. 
Q Your present place of business is on Broad 

street ~ A Yes, sir. 
Q And you sell Peerless automobiles 1 A 

Yes, sir. 
Q: Both new and used? A Yes, sir. 
Q How long have you been doing that, since 

that time.~ A Yes, sir. 
Q P ;eerless since when? A 1918. 
Q Did you sell Mr. Okin a Peer less phaeton ? 

A Yes, sir. 
Q Did you know the car about July, 1925? 

Did you know its condition? A Prior to the 
accident? 

Q Y,es, sir. A · Yes, sir. 
Q Y·ou saw it at your place of busine ,ss ? A 

P·robably four or five days before the accident 
happened. 

Q What, in your opinion, was its value before 
the accident? A Between $1,600 and $1,800. 

Q Did you see the car after the· accident ? A 
,:r . 
.l es, sir. 

Q What was its value at that time? A I t 
was of no value at all, pr 1actically, a.t that time. 

Q ·You bought it from J\1r. Okin t A · We did . 
Q What did you pay him for it ? 

Q 
Q! 
Q 

l es. 

Objected to. 
Objection overruled. 

You took it in trade? A We tradeJ it. 
What did -you allow him? A $300. 
~i\nd you gave him a new Peerle ·ss? 

Q 'What 
nally1 

. . 
did he pay for the Peerless orig1-

10 

20 ' 

30 : 

40 
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Jacob W. Mason, direct. 

· Objected to. 
Objection overruled. 
The Witness: I -can't tell you. 

Q Do you remember ,vhen Mr. Okin pur-
chased the car1 A Yes, sir. 

Q. vVhen ! A No, I don't remember that. 
Q: Do you remember what he paid for the 

car! A $3,100 and some odd. 
Objected to. 
Objection sustained and the ans,ver is 

stricken out. 

· Q: Will this refresh your recollection as to 
the time Mr. Okin purchased the car that was 
damaged 1 A That is corre-ct. 

Q Does it refresh your . recollection as to when 
he bought this car 1 A Yes, I remember the 
time he bought the car. 

Q When did he buy the car1 A The date is 
on it. 

Q That is your bill t A Yes, sir; it is Au-
gust 13, 1924. 

Q! What did he pay for the car1 

Objected to. 
· Objection overruled. 

D,efendant's .counsel prays an exception 
to this ruling of t.he Court. 

Exception noted as ground of appeal. 
The Witness: $3,112.50. 

Q1 What was the condition of the car shortly 
before the accident 1 

Objected to. 
Objection sustained. 
Cross examination waived. 
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Samu.el Soschin, direct. 

SAMUEL SOSCHIN, sworn in behalf of the 
plaintiffs. 

Direct exa1nination by Mr. Marder. 

·Q· Doctor, did you treat William I{atz in con-
nection with this accident 1 A I did. 

Q Where did you treat him 1 A At the Beth 
Israel Hospital. 

Q When 1 A I saw him first on July 15th 
of last year. 

Q Were you tb e main physician 1 A I am 
associated-

Q Are you hj s main physician 1 A No, I 
was associated with Dr. Danzis on the case. 

Q Will you tell us ·what condition you found 
him in, his ailments, if any, and what treatments 
you gave him t A On his admittance he had a 
laceration of the right side of the head over the 
right eye ; he had contusions of his chest ; con-
tusions of his lower spine, lumbar; a laceration 
of the back of the left hand and a severed tendon 
of the left index finger. 

10 

20 

· 'Q Can you tell us what your treatment ,vas; 
that is, yourself and Dr. Danzis, if you kno,v1 
A On his admission his ·wounds were dressed 
and his chest and spine were X-rayed; the hand 
h 

30 
ad been sutured at the hospital where he had 

been treated previously, and evidently the tendon 
was not sutured, because he had a total l,oss of 
function in that finger, which two days later was 
operated on and it was evidently restored. 

Q That is what is called immobilization 1 A 
Yes, sir. 

Q In connection ,vith his chest, how would 
you designate the illness or the disability he was 
suffering 1 A ~e had no fracture; the pains 
that he complained of were probably due to a 4 0 
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Jacob G. Ruehl, direct. 

traumatic pleurisy, which frequently happens 
after a pressure injury to the chest. 

Q About hovv long did that continue? A He 
complained of pains in his chest after his dis-
charge from the hospital. 

Q In your opinion, will he recover full use 
10 of this index finger? A He will probably have 

some disability; he has firm adhesions of that 
tendon. He will never have full flexion of that 
finger. 

Cross examination by Mr. Studer. 

Q You were the intern, were you not? A No, 
sir. 

Q You were a doctor then 1 A Yes, sir. 
Q Dr. Danzis was the head doctor in the 

20 ward? A lie · was a private patient of Dr. Dan-
zis and I am associated with Dr. Danzis; I take 
care of his work when he is away. 

30 

40 

Q Do you know how long he was in the hos-
pital? A Admitted on the 15th of July and dis-
charged on the 25,th of July. 

Q Y:ou say that he probably will have some 
disability in what? A In full flexion · that is . ' ' 1n making a fist with his finger; it pops up a 
little. 

JACOB G. RUEI-IL, sworn in behalf of the 
plaintiffs. 

Direct exam in.a ti on by Mr. Marder. 

Q lVIr. Ruehl, you are connected with the 
Newark Police Department 1 A I am. 

Q In what capacity? A Photographer. 
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Jacob G. Ruehl, direct. 

Q On July 13th of last year, you took these 
photographs up in West Orange on Northfield 
Road and Gregory avenue? A I did. 

Q In connection with a .certain accident 1 A 
I did. 

Q About what time of the day? A About 
11 :30. 

Q Are these the photographs that you took ? 
A They are. 

Mr. Marder: I off er them in evidence. 
Mr. Studer: I would like to cross examine .. 
(A photograph is marked Exhibit P. 3 for 

identification.) 
(A photograph is marked Exhibit P. 4 for 

identification.) 
(A photograph is marked Exhibit P. 5 for 

identification.) 
(A photograph is marked Exhibit P. 6 for 

identification.) 
(A photograph is marked Exhibit P. 7: for 

identification.) 

By Mr. Marder. 

Q I show you Exhibit P. 3 for identification. 
Will you tell us what this location is? A 'This 
is Northfield Road looking northeast of the acci-
dent. 

Q And that automobile is on what street? A 
Northfield Road. 

Q The motorcycle is on what street? A 
Northfield Road. 

Q: On the side of Northfield Road looking 
vvhere? A Looking northeast. 

Q Toward N e,vark? A Looking toward 
Newark. 

Mr. Marder : I off er this in evidence. 

10 . 

20 . 
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'Jacob G. Ru.ehl, cross. 

Cross examination by Mr. Studer. 

Q What time did you get there to take this 
photograph? A Probably 11 :00 o'clock. 

Mr. Studer: To save time, if your I-Ionor 
please, my only objection to this is that the 
relative positions of the two vehicles are 
not as tb ey ·were immediately after they 
came to a stop. As to the physical condi-
tions, I do not make any objections. I would 
like to have it understood that that is not 
where they were immediately after the acci-
dent. 

(The photograph previously marked Ex-
hibit P. 3 for identification is received in 
evidence and marked Exhibit P. 3.) 

Mr. Studer: I raise the same point with 
reference to the next photograph. The. only 
thing I have in mind is the position of the 
two vehicles. 

:h1r. 1\!Iarder: vVill you agree that Ex-
hibit P. 4 for identification is N orthficld 
Road looking west? 

Mr. Studer: If it is. 
30 The 1Witness: That is Northfield 1:ioad 

·40 

looking west. 
( The photograph previously marked Ex-

hibit P. 4 for identification is received 1n 
evidence and marked Exhibit P. 4.) 

By Mr. Marder. 

Q And Exhibit P. 5 for identification is 
Northfield R,oad looking east fron1 a point ,vest 
of Gregory avenue f A That is correct. 
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Jacob G. Ru ,ehl, re-direct. 

(The photograph previously marked Ex-
·hibit P. 5 for identification is received in 
evidence and marked Exhibit P. 5.) 

Q And Exhibit P. 6 for identification is Greg-
ory avenue looking south 1 A Correct. 

10 
(The . photograph previously marked Ex-

hibit P. 6 for -identification is received in 
evidence and marked Exhibit P. 6.) 

Q And Exhibit P. 7 for identification is Greg-
ory avenue looking north f A Correct. 

(The photograph previously marked Ex-
hibit P. 7 for identification is received in 
evidence and marked Exhibit P. 7.) 

Cross examination bv Mr. Stude.r . ., 

Q You are an officer of the Newark Police 
Departmcnt1 A I am. 

Q And you took these pictures in West Or-
ange? A I did. 

Re-direct examination by Mr.- Marder. 

20 

Q Do you remember the ground at the time 30 
you took the picture, Exhibit P. 31 A I re-
member the. 6me I had taken it. 

Q Do you remember the physical situation 
there to a certain extent 1 A About, yes. 

Q Do these lines mean anything to you 1 A 
These lines are from a tire. 

Mr. Studer: Yes or no. 
The Witness: To me personally they do 

not. 40 
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Jacob G. Ruehl, re-cross '. 

The Court: Ask the witness to de.scribe 
the picture. 

By Mr. Marder. 

Q "Will you describe the picture in connection 
with what you see here f A The picture shows 

10 the automobile and the motorcycle, and there are 
ruts there from the s.craping of an automobile 
tire from the center of the street and the curb 
on the northeast corner of N orth:field Road and 
Gregory avenue. 

20 . 

30 

40 

Q When you say the center of the street, 
which street do you mean 1 A Northfield Road 
starting from the Northfield Road from the cen-
ter of the street. 

Q Are there . many other ruts there 1 A There 
is a smaller rut coming from the Northfield 
Road-from the direction of Gregory avenue 
toward east on the N orth:field Road. 

Q Going as far as what 1 A Beyond Greg-
ory avenue about ten or fifteen feet. 

Q Do the smaller ruts extend as far as the 
positjon of the motorcycle as shown on that pic-
ture f A They show that they came with the 
wider scraping on the street and the smaller 
scraping seemed to have come together. 

Qi· Does it end with the position of the motor-
cycle as shown on this picture 1 A It does,. 

Re-cross exa.mination by Mr. Studer. 

Q; You find on that picture a rut-a ·mark-
of wheels of an automobile 1 A I do. 

Q For how long a distance do those ruts 
show, or did they show on the . road 1 A They 
showed on the road, but the upper part here 
didn't photograph as well as the lower, because 
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Jacob G. R ·uehl, re-cross. 

the point was to get the position of the motor-
cycle and the car, vv hich wasn't really photo-
graphed with the ruts. 

Q, Then the ruts made by the wheels of the 
automobile were longer, in fact, than they ap-
pear on the . photograph 1 A A little bit, be-
cause the camera was too close; it ·wasn't the 10 
object to get the ruts, but the relative positions 
of the two. These were made for the Police 
Department and no body else. 

Mr. Studer: I ask that that be stricken 
out. 

lly Jjf r. Studer. 

Q Do you know how long, in fact, thos,e ruts, 
made by the wheels of the automobile, were 1 A 2o. 
I-Iovv long a distance f 

Q Yes. You say they ·were longer than they 
are indicated in the picture .. A I should judge 
ten or fifteen feet above Gregory avenue; that 
is, about from this corner here (indicating)-

Q Indicating the southwest corner. Is that' 
right 1 A Yes, about ten or fifteen feet above 
this on Northfield Road. 

Q! Then the ruts were ten or fifteen feet 
west of Gregory avenue on Northfield Road 1 A 30 
Yes. 

Q Where they first started 1 A Well, about; 
I didn't really look for that purpose. 

Q I an1 asking you. A They were above 
Gregory avenue on Northfield Road about ten 
or fifteen feet. 

Q. On the northwest corner of Gregory ave-
nue and Northfield Road there were high trees, 
were there not 1 A I can't really remember 
that. 40 



.36 

Jacob G. Ru ,ehl, re-direct. 

Q _I show you Exhibit P. 7 and ask you if 
that 1s not Gregory avenue looking north 1 A 
That is Gregory avenue looking north, yes. 

Q And in the left foreground, which would 
be the north·wcst corner of Gregory avenue and 
Northfield Road, there were high trees, as indi-

1 o oated in that picture f A Yes. 
Q How high would you say they were? Forty 

or fifty feet 1 A Forty or fifty or sixty feet. 
Q There is. also on the northwest corner of 

those two roads, is there not, a bank about four 
or five feet high before the trees bein()" to o-ro,v? 
That is indicated on P. 6, is it not 1 °A Yes it . ' 1s a small bank there. 

Q There is a man standing beside the bank in 
the left fore ground, isn't there 1 A Yes. 

2 0 Q The bank is as high as his shoulder? A 
Yes, it looks that way, but it is not that high. 

Re-direct examination by Mr. Marder. 

Q About how far is it from the red line here 
(indicating) on Exhibit P. 6 to where this man 
is standing1 A About a hundred-120 feet. 

Q' I meant this red line (indicating). A You 
mean from here to the Northfield Road 1 

30 Q Yes. A That is what I mean. 
Q Where on Gregory avenue 1 A On Greg-

ory avenue. 
Q This man is about 100 or 120 feet on 

Northfield Road 1 A Yes. 
Q How far is thig, man standing from the 

·westerly edge of the amasite1 A Oh, he is five 
or six feet. 

Q And a similar space extends all the wav 
down to Northfield Road, does it not, five or si~ 

40 feet? A It does. 
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Joseph F. Gartland, direct. 

Q And as it gets nearer the corner, there is 
still more distance, isn't there t A You are 
going in much further than he is here. 

Q I say there is still more distance between 
the westerly edge of the an1asite and the trees 1 
.1..\ Yes, oh, yes. 

Q, About how much distance as you remem- 10 
ber it~ A I sho_uld say about fifteen feet-
about. 

Re-cross examination by Mr. Studer. 

Q Do you mean to say that the fifteen feet 
from the right edge of the amasite, which is the 
westerly edge, to the place where the man was 
standing is fifteen feet wide~ A Up to here, to 
the trees. 

Q' Well, the road,vay is only about five feet 
wide ·from the edge of the amasite to where the 
grass begins to grow 1 A Yes. 

JOSE .PH F. GARTLAND, sworn in behalf of 
the plaintiffs. 

20 

Direct examination by Mr. 1\{arder. 30 

Q Mr. Gartland, where do you live f A Cald-
well; 49 Roseland avenue. · 

Q Do you remember this accident 1 A I do. 
Q About when did it happen f 

The Court: Are you ref erring to this par -
ticular accident, 

1\1:r. Marder : Yes. 
The Court : Ask him the date. 4 o 
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Joseph F. Gartland, direct. 

By Mr. Marder. 

Q Do you remember the accident .on July 13, 
19251 A I do. 

Q Where were you on Gregory avenue 1 A 
Near Northfield Road. 

Q About where 1 A About three hundred 
lO feet from the intersection of Gregory avenue and 

Northfield Road toward South Orange. 
Q You mean you were south of Northfield 

Road f A Yes, facing South Orange in my car. 
Q About what time was thisf A Around 

ten o'clock, I imagine; a little after ten. 
Q Did you notice anything 1 A Why, yes. 
Q What did you notice 1 A I noticed the 

motorcycle. 
Q What motorcycle 1 A One with a side car. 

20 Q Did it have the words "Essex .Sales Com-
pany'' on it 1 A I think it did. 

Q vVhich way was it going and along what 
streets 1 A Coming over Gregory avenue in 
the opposite direction-north. 

Q Going toward Northfield Road 1 A To-
ward Northfield road. 

Q What happened 1 A Well, he went across 
Northfield Road toward lvrt. Pleasant avenue. 

Q How was he traveling 1 A He was travel--
30 ing at a good rate of spe·ed. 

Q About how fast 1 A I should judge he 
was going better than thirty-five. 

Q Much .better1 A Quite a bit. 
Q Did you motion to him 1 A I did. 
Q What for 1 A I had a flat tire and I didn't 

have a pump. 
Q Did you get any response 1 A Just he 

shook his head as he pass-ed by. 
Q Then what happened 1 A He proceeded 

40 over Gregory avenue at the side. 
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Q Yes 1 A And I didn't think there was 
much chance of getting a pump in that neighbor-
hood so I decided to walk down Northfield Road 
and get a pump in a garage. 

Q You walked to-ward Northfield Road 1 A 
I did. 

Q Did you see this motorcycle come back 1 A 1 o 
I did. 

Q Where was it traveling 1 On the right-
hand side1 of Gregory avenue 1 A From the 
center of the road. 

Q· I-low was it travclingf A About the same 
speed. 

Q Did you see the accident in question 1 A · 
I did. 

Q Tell us in your own words what you saw. 
A I was walking. I suppose I was about half-
way from my car to the intersection and I ,vas 
on the right-hand side of the road ,valking north . . 
The m·otorcycle was coming down in the midd!e 
of the road, but I could see him before he got 1n 
sight and he got to the middle of the road and 
got to the intersection and there was a car go-
ing to,vard West Orange on Northfield Road, 
and the car was about a little over a quarter of 

20 

the way across the road and I seen the motor-
cycle cut out at an angle as if to turn down 3 o 
Northfield Road toward West Orange. 

Q Then what happened 1 A I seen the 
motorcycle kind of skid and then a crash. 

Q Did the motorcycle slo,v dovn1 as it hit 
the automobile t A Not a bit. 

Q What happened to the automobile 1 A I 
seen the automobile kind of turn and then my 
view was blocked. 

Q What happened to the motorcycle 1 A I 
didn't see what happened to the motorcycle; I 
seen the driver of the motorcycle. 4 O 
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Q What happened to him 1 A He took a 
ride through the air. 

Q Was the automobile going fast before the 
collision? A That I couldn't say. 

By the Cou,rt. 

10 Q Did I understand you to say that the 

20 

motorcycle turned to the right? A No-at the 
tjme of the collision~ 

Q Before the collision. A He turned to the 
left. 

By lJ!J r. Studer. 

Q To its left~ A Yes. 
Q And your right? A Yes, turned to 1ny 

right; the motorcycle's left. 

By Mr. Marder. 

Q Did it turn much~ A It took a swerve 
right at an angle. 

Q Did it travel far in that -swerve f A To 
the impact, I guess. 

Q How much distance was that? A I 
imagine about fifteen feet. 

Q Did you see the automobile and the motor-
30 cycle immediately after the accident after they 

both had come to a rest 1 A I did. 
Q I show you Exhibit P. 3. Does that accu-

rately portray the position at rest of these two 
vehicles 1 A It does. 

Q Did you examine the automobile to see 
what gear it was int A Not at that time. I 
,vas pretty busy, but while we were waiting for 
the ambulance others examined it. 

Q What happened to Katz f You didn't say 
40 what happened to him. A When I got to the -
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scene-I ,vas right there-I{atz was si~tin~ 
across the road on this side of the road ( indi 
eating). 

Q Indicating the northerly side of Northfield 
Road f A The northerly side, yes, sir. 

Q Where was this young lady he was riding 
with 1 A In underneath the car. . 10 

Q Did you see the car begin to turn over 1 
A I didn't see the car turn over; I seen it kind 
of swerve; I seen the wheels go up; I seen it go 
kind of to one side. 

Cross exa.mination by J\1:r. Studer. 

Q How long was it between the two times you 
saw the motorcycle~ How long a period elapsed 1 
Ten minutes 1 A No; I imagine about five 
minutes at the most. 20 

Q The first car you saw was south of North-
field Road, that is, the motorcycle~ A Yes, 
toward South Orange. 

Q Did you have a car~ A A Ford. 
Q And you had a flat tire and no pump~ A 

No pump. 
• oz Q, You waved at him and he made no sign· 

A He just shook his head as he went past. . 
Q Then five minutes later you saw him 3 0 

comino- toward you again from Gregory avenue 
b • 

in the middle? A Yes, sir. 
Q And you say that the automobile was_ 

quarter across the road when you first saw it• 
A A little more; perhaps between a quarter 
and a half. 

Q vVhen you first saw it? A ·yes. 
Q Were you walking? A I was. 
Q Did you see the motorcycle before the 

automobile? A I did. 
Q The second time 1 A I did. 40 
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Joseph F. Gartland, cross. 

Q How far north was the motorcycle when 
you saw it 1 A How far north of Northfield 
Road1 

Q Yes. You say yon saw it approaching you 
as you approached N orth:field Road from the 
south f A Yes, sir. 

1 o Q Ho,v far north of Northfield Road was the 

20 

motorcycle ·when you saw it approaching the 
second time 1 A I didn't measure it, but I 
should judge about sixty or seventy feet. 

Q It came on 1 How long a time do you 
think elapsed between the time you saw it and 
the time you saw the automobile for the first 
time 1 A How long t 

Q Yes. How long a time do you think 
elapsed f A Well, it is only a short time; I 
didn't have a watch in my hand. 

Q I want your best recollection. A Only a 
short time. 

Q A minute f A No, it couldn't have been a 
minute. 

Q What was it 1 A A matter of some sec-
onds; maybe half a minute; maybe not that. 

Q You didn't see the automobile until it was 
about halfway across the road 1 A Yes, I was 
watching this fello,v coming down Gregory 

30 . avenue. 

40 · 

Q The automobile intercepted your view of 
him 1 A No; I was on the right-hand side of 
the corner as the automobile approached; nat-
urally, my view was attracted to both. 

Q There was a time when the automobile cut 
off your view of the motorcycle 1 A In a ,vav 
h ~, t ere was. 

Q In fact, there was. A Yes. 
Q You don't know whether he decreased his 

speed or not when the automobile was between 
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Joseph F. Gartland, cross. 

you and him in his efforts to turn to the le·f t. 
You say he attempted to turn to the left 1 A 
He did turn to the left. 

Q You said he did not decrease his speed 1 
A No, he· did not. 

Q You didn't see him part of the time as he 
turned to his left 1 A I saw him turn to the left. 10 

Q Did you see the impact 1 A I seen part 
of it. 

Q ,vhere did the t,vo vehicles come together 1 
A On the corner of Gregory a venue ; on the 
southeast corner of Gregory avenue and North-
field Road. 

Q All the way across Gregory avenue 1 A 
It was-

Q All the way across 1 A The impact f Tho 
impact was on . the right side of Northfield Road. 20. 

Q It ·was all the way across Gregory avenue; 
that is east of the southeaist oorner 1 A It was. 

' Q The whole impact took place in Northfield 
Road t A The collision did. 

Q East of Gregory avenue upon whi~h you 
were 1 A I wouldn't say it was east; it was 
right on the corner. 

Q The southeast corner 1 A Yes. 
Qt You are sure of that 1 A Positive. 
Q How far from the southeast corner were 30 

the two vehicles respectively when they both 
came to a stop 1 A How far east 1 

Q Yes. A When they came to a stop 7 
Q Yes. A One was about fifteen feet-
Q Which one 1 A The motorcycle-and the 

automobile was about twenty feet or thirty feet 
beyond that. 

Q The motorcycle was fifteen feet east of the 
southeast corner of Gregory avenue and North-
field Road 1 A Yes. 4 o 
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llenry W. Closs, direct. 

Q And the automobile was about how fart 
A About twenty feet past that. 

Q It is thirty-five , feet east of the corner? 
A Yes, sir. 

Q Did you see those ruts in the road from 
the wheels of the automobile? A Not until some 

1 o time after the accident-after the accident. 

20 

Q You just saw the automobile come into 
your view and then you saw the collision of the 
two vehicles; is that right? A I did, yes. 

HENRY V-l. CLOSS, sworn in behalf of the 
plaintiffs. 

Direct examination by Mr. Marder. 

Q Mr. Closs, you are a member of the West 
Orange Police Department 1 A Yes, sir. 

Q In connection with the accident ·which hap-
pened on July 13, 1925, were you sent to the 
scene of the accident 1 A Yes, sir. 

Q You did not see it1 A No, sir. 
Q I show you Exhibit P. 3. Does that repre-

sent ,vhat you found as to the situation of the 
3 0 _car and the motorcycle 1 A Yes, sir. 

· Q Did you make an exan1ination of the auto-
mobile 1 A Yes, sir. 

40 

Q Did you find what gear the automobile was 
in 1 A Second gear. 

Nir. Studer: Yes or no, please. 
Witness: Yes, sir. 
Mr. _Studer: May I ask a question as to 

when he got there? 
The Court : Yes. 
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I-Ienry W. Closs, direct. 

By Mr. Studer. 
Q How long a time intervened between the 

time you were told to go up there and the time 
you got there 1 A I should judge about five 
minutes. 

Q You don't know when the aecident hap-
pened 1 A We got the call at ten o'clock. 

Q You don't know whether those cars had 
been moved or not when you got there 1 A 
From all indications-

Q With reference to where they were when 
they came to a stop. A I don't know. 

:Nir. Studer: Then I do not think he ought 
to be permitted to say ·what happened. 

The Court: Isn't there some testimony 
des-cribing the position of the cars 1 

Mr. Studer : No. 
Mr. Marder : Mr. Gartland tes 1ti:fied as to -

the position of the cars. 
Mr. Studer: 1ir. Gartland did not refer 

to that picture. 
Mr. Marder : Y e-s, he did. 
Mr. Studer: A good deal could have hap-

pened betwe.en the time he ,vas told a bout the 
accident and the time he arrived. 

The Court: I will rule against the ques-
tion. I will allow him to testify as to the 
position of the cars-

Mr. Marder: All I asked w.as whether he 
found the car and the motorcycle as indi-

H 'd "Y " cated on that photograph. e sa1 , e~. 
N ovv, I am asking him wha.t he found with 
reference to the car. 

The Court: I will allow it. 

10 

20 

30 

40 
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II e·nry W. Closs, direct. 

The Witness: The photograph shows the 
condition of the car. 

By the Court. 

· Q You descri1be it as you saw it 1 A It was 
pretty well wrecked up and we tried to see what 

10 gear it was in. He came down the hill in-

Objected to. 
Objection sustained. 

By Mr. Marder. 

Q What gear was it in when you made the 
examination 1 A Second; it was jammed. 

Q It wa-s jammed? A It was in there tight; 
yes. 

20 Q · Did you see Mr. I{,a,tzf A Not until I got 
to the hospital. 

Q Did you see the driver of the mot,orcycle, 
young l\fartin? A Not until I got to the hos-
pital; they were taken to the hospital before 
the ambulance got there. 

Q All the people were taken to the hos-
pital before the ambulance got there 1 A No, I 
took Miss Skinner to the hospital in the ambu-
lance. 

3 0 Q You had difficulty in lifting the car 1 A 
It was _lifted before we got there. 

Q This boy died three or four hours after he 
got to the hospit ,al 1 A He died that day; I 
don't know the exact time. 

Q Do you rememlber seeing the motorcycle 
with the side car in that neighborhood before 1 

Mr. Situder: When before 1 

Q A short time before 1 A I didn't see 
4 O the motorcycle , before. 
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Jerome Nu-ssbaum, direot. 

Q You don't ever remember ·seeing it before1 
A No. 

Cross examination by Mr. Studer. 

Q -So, I understand you say the . car had 
been lifted between the time o.f the a:ccident and 1 o 
the time you got there 1 A The w·oman had 
been-

Q So you understand, 1s my question. A 
Yes. 

JERO1vIE NUSSBAUM, sworn in behalf of the 
plaintiffs. 

Direct examination by Mr. M-arde·r. 

Q Mr. Nussbaum, you live in the City of 
Newark1 A Yes, .sir. 

Q And you are associated with the Ledger1 
A Yes, sir. 

Q What is your business 1 A Newspaper 
reporter. 

Q; You were an eyewitness to this accident~ 
A I was. 

. Q Where were you driving 1 A I was i1?"-
mediately ihehind the auto •mobile that figured In 
the accident. 

Q Traveling ea-st on Northfield road 1 A 
Traveling east on N or1thfield Road toward New-
ark. h" d 

Q For how long a time had you been be In 
this automobile 1 A Close to two hours. 

Q you were driving the car behind him f A 
Yes, sir. 

20 

30 

40 
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Jerome Nussbaum, direct. 

Q Who was in the car with you? A My 
wife. 

Q How fa.st were you traveling down North-
field Road toward Gregory avenue? 

Objected to. 
Objection overruled. 
Witness: I should say about eighteen or 

twenity miles . 

. Q You say you saw this accident? A Yes, 
sir. 

Q Tell us what you saw? A I was about 
s,eiventy-five feet behind the Peerless car and the 
Peerles.s car had just about nosed past the 
Gregory avenue intersection, that is, the full 

20 length of the car _wais past the avenue, when a 
streak came along· from the south side, going 
south, and crashed into the motorcycle · and the 
automobile turned turtle; the motorcycle ' turned 
turtle. 

Q How many times did the automobile turn 
over 7 A Twice. 

Q I show ?o_u Exhibit P. 3. Does this truly 
show the position of the automobile and the 
motorcycle ·when they came to a rest after th,e, 

30 accident? A Yes, sir; that is the position. 
Q The mot'orcycle in traveling aliong Gregory 

avenue was traveling on the right-hand side the 
left-hand ·side, or the -cente,r of the street; A 
Ftom the car behind it looked a(bout in the center 
to me. 

Q Traveling fast? A Like a streak. 

Mr. Studer: I move that it be stricken 
out .. 

Witness: There was a hedge the ,re; you 
really can't see. 
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'Jerome Nu ,ssbaum} cross. 

By the Court. 
Q Was it going fast? A Yes, sir. 

By Mr. Ma ,rder. 
Q And the Peerless car ahead of you, was 

it on the right-hand side ,or on the left-hand 
side or in the -center of Northfield Road 7 A 
It was on the right-hand side of the road. 

Cross examination by Mr. Studer. 

Q You mean the right-hand side of the ama-
site strip? A On the strip on the right-hand 
side designated as center; on the right of the 
center. 

10 

Q How wide a strip was there from the right-
hand ,side o.f the edge ·of the amasi te to the edge 2 0 
of the road down Northfield Road, do you re-
call 7 A Do you mean this p_a.th from here · to 
the center (indicating) 7 

Q No. That is Gregory avenue. I mean the 
right-hand side of Northfield Road, the edg·e of 
the amasiite to the edge of the road. Do you 
know how wide that strip wa.s 7 A I should 
sa.y that strip was possibly four feet of dirt. 

Q There was a steep de-scent down there- ·30 
which you were traveling on on Northfield Road 7 
A Extremely steep. 

Q Do you remember turning a sharp bend 
. t t· ' ahout eight hundred feet we.st of the 1n er sec 10n. 

A Yes. 
Q Turning sharply to the s,outh 7 A Yes, . sir. 
Q And you recall there was a thickly grown 

lot of trees and shrubbery on the northwest 
corner 7 A Yes, sir. 40 
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'Jerome Nif;ssbaitm, cross. 

Q That screens the view? A Yes that · . , is, 
you can see Just a part at an oblique view. 

Q That foliage exte~ds about a hundred feet 
up? A I wouldn't say, but I do remember there 
is f oli:i,ge at th~ corner, that is, off the corner; 
the picture I Just l1ooked at shows it. 

10 Q How high? A I don't think it is over four 
feet or five feet. 

9 s~·ow you a photograph, Exhibit P. 2. 
This, it is agreed, is the northwest corner of 
Gregory avenue and N·orthfield Road. I direct 
your attention to the fioliage and trees. Is it 
more t~a.n five feet high? A The trees are. 
. Q Fifty feet high? A The trees are ; there 
1s a slope there ; the tree-s do not come down to 
the slope; the trees are about ten feet back. 

2 0 Q Between the trees and the road there is 
shrubbery? A Yes. 

Q Five or six feet high? A Y,es. 
Q What height are the trees? A They are 

very high; I don't know what height. 
Q What time had you left Lake Hop a teong? 

A About 8 o 'cloek. 
Q It might have been 8 :15? A It might have 

been a few minutes after 8. 

30 
Q Do you know what time this happened? A 

It was about 10. 
Q You are not a reporter? A Yes, sir. 
Q_ Aren't you in the reaJ estate business? A 

It is a side line. 
Q In the side line, you maintain an office 

with VV}lliam I{a tz and William Okin? ·A I · 
hadn't gone into irt yet. • . · · 

Q You have an office there? A vVe are just 
fitting it up. · · ·· 

Q_ • Did _ this_ collision occur, in your judgment; 
40 I think you said, as the Peerless was a whol,e car-
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Raymond M oon,ey, direct. 

length out on Gregory avenue coming down 
Northfield Road? A Yes, sir. 

Q· It had not gone across the middle of the 
road of Gregory avenue, had it? A I was be-
hind; I eouldn 't say exactly. I think it was just 
past the curb line; I don't know just exactly how 
much of that street had been covered. 

Q Did you s,ee the impact? A I certainly 
did. 

Q What is your best recollection of where the 
two came together ,vi1th reference t,o the center 
of Gregory avenue? A It seemed to me it ·would 
be a bit more toward the southeast corner. 

Q Did you see these brake marks on the road 
afterwards? A These ruts? I saw some ruts, 
yes, sir. 

Q Did you oibserve that they · cov-ered a dis-
tance of forty or fifty feet? A I don't think 
they did. The rut marks I saw were right about 
maybe four or five feet from the s'Outheast corne ·r 
o.f those two streets; they were discernable at 
that point. 

Q Were you here when the police photog-
rapher testified? A Yes, sir. . . , 
, Q Who was this young lady with Mr. Katz? 

A. Miss Skinner. · 

RAYMOND MOONEY, for the .plaintiffs. 
I 

Direct examination by Mr. M.arde;r. 
. . 

Q Do you go t-9 high school; Mr. Mooney? A 
Yes, sir. 

Q Where do you live 1 A West Orang :e. 
Q Do you remember the accident on July 13, 

19251 A I do. 

10 
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Raymond ~f ooney, direct. 

Q Did you see it 1 A I did. 
Q Where were you going at the time you sa-w 

it 1 Where were you 1 A Proceeding up North-
field Road in the automobile going in a westerly 
direction. 

Q With whom were you? A Mr. Charles 
10 Ingrund, who was driving the car. 

Q Did you see the automobile coming toward 
Newark? A I did. 

Q Where did you see it1 A About 300 feet 
from the point of contact. 

Q From the accident? A I was about 300 
feet in the car from it. 

Q I mean the Peerless car; where did you 
see that before the accident 1 A Coming do-\vn 
the hill in an easterly direction; I sa,v it ·when it 

2 O was about forty feet before the point of con ta.ct. 
Q Did you observe whether it was going fast 

or not 1 A It was going rather slowly. 
Q It was traveling on which side of the street, 

its right or left or the center on its right 0? A 
On its right. 

Q Did you see the accident 1 A I did. 
Q Tell us what you saw in connection with 

the motorcycle. A I saw the automobile first. 
30 vVhen it was about half ,vay across the intersec-

tion, my left, o_f the intersection, the motorcycle 
shot out of Gregory a.venue, struck the car in 
the center about back of the front door, about 
opposite the driver. The front of the motor-
·cycle hit the car; the motorcycle bounded back; 
the car, the brakes of ,vhich had been applied-

Objected to. 

40 

53 

Rayrno ·nd llf ooney, direct. 

By the Court. 
. . 1 • d ol Q How do you know the brakes were app~1e • 

A I heard the screeching and saw· the marks 
after the accident. 

Q Proceed. A The motorcycle turned as if 
to attempt to make the turn and proceed down 10 
Northfield road but he ·was going too fast and 
he-

Mr. Studer: I move to strike that out. · 
Stricken out. 

By the Court. 
·Q Tell us what you savv. A The motorcycle 

swerved to the southeast corner of N ort~field 
Road and Gregory avenue, being perpen?icul ,~r 20 
to the car; it made a complete revolution; it 
made a half turn. The roof snapped off. After 
the second turn of the car it landed directly on 
top of the woman. 

By Mr. Ma .rder. 

Q What happened to the driver of the m~tor- . 
cycle j A He was thrown out and he ,vas 1n a 
pretty bad condition; he landed in front of our 30 
car. 

Q About ho,v fast was the motorcycle 
traveling at Gregory avenue? A Rather fast. 

Q Can you give us any idea. of about ho,v 
fast it was going? A I am no Judge of speed. 

Q By that you mean you cannot measure it 
in so manv miles an hour? A I cannot. 

Q Did ~ou exan1ine the automobile. after the 
accident-immediately after the accident? A 
I did. 4J 

-
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Raymond Mooney, cross. 

Q Did you look at the gear to see .. what gear 
it ,vas in? A I did ' . 

Q What gear was it in? A Second. 
Q I show you Exhibit P. 1. Is this a true 

J>icturc of the car after it came to a rest? A It . 
IS. 

1 o Q I show you Exhibit P. 3. Is this a true 

20 

picture of the car and motorcyc]e after they 
both came to a rest 1 A It is. 

Q Did the motorcycle slow do,vn before the 
impact 1 A There was practically no time to 
do so. 

l\,fr. Studer: I move that it be stricken 
out. 

Stricken out. 

Q Did it slow down or not 0! A I feel in-
disposed to answer that question because I don't 
know ,vhether it did or not. 

Cross examination -by l\,fr. Studer. 

Q Are you only in high school 1 A I am. 
Q You say the man from the motorcycle 

landed in front of you f A In front of our car. 
30 Q And your car was on the right-hand side 

of Northfield road going west? A Right. 
Q And he made some effort to turn towards 

his left, that is, in the direction from which you 
,vere coming- A I-Ie did, yes. 

·Q Where, with reference to the corner did 
the impact take place? A A little to the s~uth--
east of the center of the intersection. 

Q Southeast 1 You heard his screeching of 
brakes being applied f A I heard several 
noises, but I am sure one of them · was the 

40 screeching of brakes. 
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Raymond Mooney, re-direct. 

Q Did you afterwards see ruts of brakes hav-
ing been applied sharply? A I did. 

Q Extending over forty or fifty feet? A 
Not that. 

Q Are you a judge of distance? A Better 
than of speeds. 

Q· What ·was the distance f A One ·was the 10 
scraping of a tire and one was a dig; ·which 
one do you mean? 

Q Tell us both. A The dig was about three 
feet and the scraping of tires ten or fifteen feet. 

Q Your attention was directed primarily t_o 
which? .,._I\_ I had plenty of time after the acci-
dent to look over it. I live near ther~; there is 
still a dig in the road. 

Q, In the amasi te f 
what that means. 

Q Don't you know 
Ignorance is bliss. 

A Please inform me 

,vhat amasite is? A 

Re-direct exam.ination by Mr. i1arder. 

20 

Q Did you see this motorcycle before the acci-
dent? A Not immediately before; I had seen 
it around West Orange at various times. 

Q The same driver? A I can't recognize 3 0 
the driver. 
. Q But you sa,v the same motorcycle? 

Objected to as immaterial. 

Q Did you see a motorcycle 1 A I s_een a 
motorcycle with '' Essex Sales'' on the side; I 
don't know ·whether it is the same motorcycle; I 
presume it is. 

The Court: Strike that out. 40 
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Charles L. lngrund,. direct. 

Q Did you see any motorcycle ,vith the \Yords 
'' Essex Sales Company'' on it 1 

Objected to. 
Objection sustained. 

CHARLES L. INGRUND, sworn in behalf of 
the plaintiffs. 

Direct examination by Mr. J\1arder. 

Q Mr. Ingrund, where do you live 1 A 
Gregory and Mt. Pleasant avenues. 

Q West Orange 1 A Yes, sir. 
Q M'.t. Pleasant avenue runs parallel with 

20 Northfield Road 1 A It is the beginninO' of 
Northfield . Road or, rather, of Gregory av:JJ.ue. 

Q It is about one block north of Northfield 
Road1 A Yes. 

Q It is the next block north, parallel to 
Northfield Road 1 A Yes, sir. 

Q What is your business Ill. A W t d a er e-
partment. 

Q West Orange f . A Yes, sir. 
3 0 Q How long have you been living up there 1 

A Six years. 
Q Did you see this accident on July 13 1925 6l 

A I believe I did. ' . 
. Q \Vhere were you, and where ,vere you go-
ing f A I was going about n1y work going up 
Northfield Road, going west. ' 

Q T?ward Gregory avenue i A yes, sir. 
Q_ Did you notice this Peerless automobile 

coming along Northfield Road toward Gregory 
40 avenue1 A I did. 

) ' 
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Charles L. lngnind, direct. 

Q G-oing fast? A No, it didn't appear to 
be. 

Q vVas Mr. Mooney, who just testified, in 
the car ,vith you 1 A Yes, sir. 

Q Your car, ·was it? A The company's car. 
Q But you were driving itf A Yes, sir. 
·Q Tell us what you saw about this accident. 

A Well, I was going westerly about 300 feet 
from the accident and my first attraction was 
drawn to a noise and as I looked up, the car and 
the motorcycle had collided and the car seemed 
to have swerved south; the rear part of the car. 

Q Did you see the motorcycle coming out of 
Gregory avenue 1 A Yes, sir. 

Q Going fast 1 A I don't know; it was go-
ing fairly fast, yes; it was going that fast it 
couldn't stop. 

1Ir. Studer: I move to strike that out. 
Stricken out. 
Witness: It was. 
Mr. Studer: I move to strike that out. 
Stricken out. 

By Mr. Marder. 
Q Ho,v fast was it going 1 Are you judge 

of speed 1 A I should judge about thirty-five 
miles an hour. 

Q Are you a judge of speed 1 A I am; . 
pretty good. . 6l 

Q How fast was the Peerless car coming. A 
vVell, it appeared about eighteen or twenty. 

10 

20 

30 

Q "\Vhat happened to the car and the motor-
cycle as you saw it 1 Tell us in your own words. 
A I am telling you it is hard to tell for the 
simple reason that one car turned east out of 40 



' I 

58 

Charles L. I ngrund, direct. 

Gregory avenue and the other car ,vas comino-
down Gregory avenue and they both met-th: 
motorcycle hit just about evenly with the back 
door of the car. 

Q Did the motorcycle slow down before the 
impact? A It didn't appear to. 

10 Q After the impact, were the automobile and 
the motorcycle both setting on their respective 
wheels~ A No. 

Q What happened! A Well the cars were 
sidewise and turned over. ' 

Q Which~ The Peerless 1 A The Peerless, 
yes, sir. 
· Q I show you Exhibit P. 3. Is this a true 
picture of the m.otorcycle and the Peerless ·when 
they came to a rest immediately aft.er the acci-

20 dent 1 A Yes, sir. 
Q I show you Exhibit P. 1. Is this a true 

picture of the Peerless car right after the acci-
dent~ A Yes, sir. 

Q You are pretty welJ acquainted with the 
locality there. Do you know the ,vidth of the 
two streets, that is, Gregory avenue and North-
field Road 1 The ·width of the paved portion of 
the roads 1 A Northfield Road is about thirty-

30 five and Gregory avenue runs about forty. 
Q I s~ow you Exhi !bit P. 6. Do you recognize 

tlu: locahtyf A Yes, this is Gregory avenue 
going south. 

Q And this road here, going east-· A 
Northfield Road, yes, sir. 

·Q I understood you to say that the accident 
occurred by the motorcycle's goino- south alono· 
th . o o 

1s road and the automobile's going east alonO' 
this road (indicating); that is true, isn't itf A 
"'\T • 40 .1.es, sir. 
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Charles L. Ingriin-d, direct. 

Q From where this man is standing to the 
westerly side of the amasite, about how much 
'distance is that 1 A About five feet. 

Q And from this n1an to about where the 
trees ·would be in back of that would be about 
how much distance 1 A About eight feet. 

Q I mean shrubs 1 A That is hedge, yes. 1 o 
Q At about the intersection of Grego~y 

avenue and Northfield Road, about hovv far 1s 
the westerly line of the amasite and the hedge? 
A About ten feet. 

Q _How· far is it from the westerly side of the 
amasite to this point (indicating) f A About 
six feet; that is about six feet, I know that. 

Q You see this post here1 A Yes, sir. . 
· Q Do you recognize that post~ A Yes, sir. 
Q About how far is that from the westerly 20 

side of the am a site 1 A That is eight feet. 
Q Do you see this boy standi~g here ( indi-

cating) 1 A He is on the other side. 
Q. He is on the southerly ·side of Northfield 

Roadf A Yes. 
Q About how far is that point from this side-

walk or curb line here 6? A From that property 
line to the curb is about twelve feet. 

Q fJ'his boy is about twelve feet away 0? A 
Y 30 es. . 

Q As a man got closer to this intersection, 
could he see farther up this road 1 . 

Objected to as calling for a conc.lusion. 
Objection sustained. 

Q As one got nearer Northfield Road, 111 

order to look, could one sec up farther 1 

Objected to. 
Objection sustained. 40 
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Charles L. Ingrund, cross. 

Plaintiffs' counsel prays an exception to 
this ruling of the Court. 

Exeeption noted as ground of appeal. 

Q From your observation, as you got nearer 
Northfield Road, traveling south along Gregory 
avenue, could you see farther up Northfield 
Road~ A No, sir, from the curb line you 
couldn't see over ten feet. 

Q !rom which curb line~ A The westerly 
curb h_ne from Gregory avenue, that is, from the 
curb hne out, you can't see over ten or twelve 
feet. 
. Q From wheref A This side here (indicat-
ing) ; that hedge is too heavy. 

Q But the nearer you got to Northfield Road 
the farther up you could see 1 ' 

Objected to. 
Objection sustained. 

Q Gould you see farther up as you got nearer 
Northfield Road? A Hardly. 

Q! Suppose you were right on the corner 
could you see farther up? A You would hav~ 
to be on the corner. 

Cross examination by Mr. Studer. 

Q It ·would have to be on the corner to see 
farther than ten or twelve feet~ A With the 
hedge, yes. 

Q The hedge is on a bank four or five feet 
above the road? A The hedge is twelve feet 
high. 

Q: It is very high and very thick and was 
then? A Yes, sir, it hasn't been cut down in 
fifteen years~ 
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Charles L. lngrund, re-direct. 

Re-direct ex·amination by Mr. Marder. 

Q Did you examine the automobile, the ~eer-
less, right after the accident, A Yes, sir. 

Q- Did you examine it as to its gear' A 
Yes, sir. 

Q' What gear did you find it in 1 A Second 
speed. 

Q: Did you ever see this driver of the motor-
cycle before t 

Mr. Studer: Just yes or no. 
Witness: Yes, sir . 

Q Did you see him a short time hef ore the 
a-ccidentt A That day, 

Q: Before that day. 

By the Court. 
Q Did you see him at all before the accident 

that dayf A 'No, sir. 

By Mr. Marder. 
Q Did you ever seen him before 1 A Not 

that day. 

Objected to. 
Objection sustained. 

Q, Did you see him before that day f 

Objected to. 
Objection overruled. 
Mr. Studer: Before on that day, or some 

other dayf 

10 

20 

30 

The Court: Yes, the driver of that motor-
cycle and a s1ide car. I will allo-w it. 40 
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Charles L. lngrund, re-direct. 

D·efendant 's counsel prays an exception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

By Mr. Marder. 

. Q Did you see him before that day? A Yes, 
sir. 

Q On the same motorcycle! 

Objected to. 
Objection sustained. 

Q When did you see him before that day°l 

Objected to. 
Objection sustained. 

Q Wherre did yon see him f 

Objected to as immaterial. 
Objection sustained. 
Plaintiffs' counsel prays an excepHon to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Q What was the l'ast time you saw him he-
3 0 f,ore the accident? 

Objected to as immaterial. 
Objection sustained. 
The Court : What do you want to p•rove? 
Mr. M1arder: I want to sho,v tha't . this 

boy was sent quite often on this motorcycle. 
The Court: Ask him that. 
Mr. Marder: I did ask him~ 

40 The Court: Ask him directly. 
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Charles L. I ngruna, re-direct. 

By Mr. Marder . . 
Q Did you ever see that motorcycle before f 

Objected to. 
Objection overruled . 
Witness: Yes. 

Q Were the words, '" Es-sex Sales Company" 
on Ht A Yes, sir. 

Q Where 1 A Gregory avenue. 
Q How often-

Objected to as immaterial. 
Objection sustained. 
The Court: Ask him whether he saw that 

10 

man. 20 

Q Did yiou see ~his boy drive this mot,orcycle 
befor,e1 A Yes, sir. 

Q Whent 

Objected to. 
0bjectiion overruled. . 
Defendant's counsel prays an exception to 

this ruling · of the Court. 
Ex-cep-tion noted as ground of appeal. 3 0 

f I saw Witness: I -can't name the im.e 
him anyhow. 

Q Did you s-ee him within a week t A yes. 
Q Did you see him of tent 

Objected to as immaterial. 
Objection overruled. . . 
Defendant's counsel prays an exception to 

this ruling of the Court. 40 
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'Charles L. lngrund, re-direct. 

Ex·ception noted as ground of appeal. 
Witness: Well, I s.a.w him about an aver-

age of t-wo or three times a week. 

Q On Gregory a venue 1 A Yes, and how I 
know him is he rode without his coat on• he had 

1 o a white shirt on. I have seen him go 'there a 
good deal. I go hy there a. great deial. We 
passed each other a great deal. 

20 

Q Did you notice anything else about the car? 

O·bjected to a.s immaterial. 
Objection sustained. 

Q Did you notice anything else about him 1 

Objected to. 
Objection sustained. 

Q Was it on we,ek days or Sundays that you 
saw this boy1 

Objected to. 
O'bjection overruled. 
Defendant's counsel prays an exception to 

this ruling of the Court. 
3 o Exception noted as ground of-appeal. 

Witness: vVeek days. 

Q When 1 In the morning or afternoon 1 A 
In the afternoon. 

Objected to. 
Ohje·ction overruled. 
Defendant's ·counsel prays an exception 

to this ruling of the Court. 
40 Exception noted as ground of appeal. 
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Charles L. Jn.grund, re-cross. 

Q W a.s there anything in particular that 
made you notice this boy? 

Obje-cted to. 
Objection susta~ned. 
Plaintiffs' counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

Re-cross exa,mination by Mr. Stud er . 

Q Y:ou said, I think, when J\ifr. Marder fi:·st 
asked you if you had ever seen tha t boy with 
that motorcycle that you couldn't say you had. 
A That day. 

f 6J A I Q H,e asked you about othe~ · imes · . , 
meant that day; it WiaS a confusion and I didn t 
know. 

Q There ,was a confusion? A . Right here. 

The Court: Thait was the question, '' That 
day.'' 

By Mr. Studer. 

10 

20 

Q You say you saw him bef ~re because he 
had a white shirt on ? A Yes, sir· . 3 o 

• a motorcycle be-Q you recognize a man on · 
cause he we,ars a white shirt? A N•~t nec~s-
sarily · if you see a person ·with a white shirt 
you .;ould know them, wouldn't _you? 

g up the hill Q You also said you we~e goin · 
driving this car ? A Ye.s, sir. . 

Q Was it a Ford? A Yes, sir. . 
Q For the water company? A Ye~, sir .. 
Q This high school boy was working with 

you? A Yes, sir. 40 
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Charles L. Ingrund, re-cross. 

. Q You were driving, weren't you f A Yes, 
~ir. 

Q You said your attention ,vas first attraeted 
by a noise f A Yes, sir. 

Q And then you looked and saw that that 
noise was caused hy the car and motorcycle-

1 o that they had collided f A Yes, sir. 
Q That is when you first s.aw those two f A 

Yes, sir ; well, I saw the car coming down the 
hill, I didn't pa.y-

Q Was there confusion also when you said the 
first time your attention was attracted was when 
you heard a noise f That is the first time you 
saw them f A I was looking urp all of the time, 
driving. 

Q That is the first time you saw them? A 
2 0 When they collided. 

Q That is what you said before, and that is 
what you s,ay now? Is that your storyf A 
Yes, sir. 

Q Where did they collide with reference to 
Gregory avenue and Northfield Road f A They 
collided on the northerly corner of Gregory ave-
nue and N,orthfield Road. 

Q The northerly corner would be the right 
3 o ,corner going up th ;e hill as you w.e.re going up 1 

A The right-hand side, yes, sir. 
Q The northerly corner f A The northeast-

erly corner, ye·s, sir. 
Q So that the aut 1omobile was on the north- · 

erly side of Northfield Road coming down, is 
that right 1 A Yes, sir. 

Q You said that one would have to be on the 
,corner of Gregory avenue and Northfield Road 
to see more than ten or twelve feet up Gregory 

40 avenue f A Yes, sir. 
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Charles L. I ngrund, re-direct. 

Q And the same a pp lies to one on N orthfie:d 
Road looking out Gregory avenuef A Yes, . sir . 

Q That works both ways~ that screen of the 
trees and hedge f A Yes, sir· 

· b Mr Marder. Re-direct exam,ination Y • 

Q I show you Exhibit p. 3 aga!n. Do you 
· the locality ' A Yes, sir. recogruze ' ' · · · t t · on 

Q This is what corner of the in ersec (". 
N orth:field Road . and Gregory avenue in- . 

o~ . ) °l A That is. the northeast corner. 
d1ca ting • · t th t corner °l Q Did the collision take place .a a . 

A y e·s. th t the collisi,on took place Q You are sure a . th t · , 0 't it on this corner a '?n this corner °lf r, ;:snthis was coming down, 
1t took place· ' . . t the north 
and the automobile ·was going eas on . 

side. you- s_aw was 
Q The Peerless 0ar you say 

. down °l A Yes. that on its right c,ormng . th ide of North-
Q Then it was on the sou s 

field Road -0oming down 7 

Mr. Studer: That is very leading. bit 
Mr. Marder: I think he is a little 

confused. 
H coming· down th is side Witness: e was 

(indicating)• 

. h th side of · Northfield Road 7 Q That 1s t e sou • · t· ·) 
1 d d over here ( indica ing . A But he was an e . bout °l A The 

Q Whom are you talking a . 

automobile. . the automobilef A 
Q you mean the mian in . . 

1 ff 

30 

·t lf This car ca.me this way (1n-
No, t?e car I se h··n. this motorc ycle ca·me this 4 0 
dica-t1ng) down i ' 
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68 
Raymond 1.l!l ooney, direct. 

way. Now, when the motorcycle came around 
the corner, thi ,s man applied his brakes here 
(indicating) which swung him. This man came 
down with the motorcycle •and caught him 
right here (indicating). 

Mr. Studer: Put a mark there, please. 
·Witness: I believe there is a dent right 

in the road where they hit. 

Q Does this line mean anything to you? A 
(The witness shakes his head.) · 

RAYMOND MOONEY, recalled in behalf of 
the plaintiffs. 

Direct examination by Mr. Marder. 

Q Mr. Mooney, will you show us •On this 
photograiph, Exhibit P. 3, where y,ou say the col-
Ji.sion took place, first giving the course of the 
Peerless on the photograph, so that the jury can 
see? A .This is Gregory avenue running north 
and south; this is Northfield Road running east 
and west. The Peerle·ss car ·was ea-ming down 

30 Northfield Road in an easterly direction; the 
motorcycle was coming in a southerly direction. 
They met a-bout here (indicating). 

40 

Mr. Studer: Indicating where, please? 
Witness: If this is the center of the in-

tersection, the place of 0ontact was south-
east of the place of intersection. 
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Dr. Lawrence A. Cahill, . di rect. 

By 1.l!lr. Marder. 

Q The center of the inters~c tion of the 
,stre ,ets? A That is what I said before. 

Cross exa11nination by Mr. Studer. 

two 

Q You examined that photograph with Mr. 
Marder very carefully just bef.ore you too_k the 
•stand right behind the jury box? A I did. 

By Mr. Marder. 
Your conver ,sation with Mr. · Q What _ was 

Marder? 

Objected to as immaterial. 
Objection overruled. . 
W . t . You asked me the same thing 

1 ness. • tl 
ked here in what directions iey as you as • , . 

wer;e coming, and where they hit. 

Q And your answer was the same 1 A yes. 

PLAINTIFFS REST. 

10 

20 ' 

DR. LA WREN CE A. CAHILL, sworn in behalf 30 

of the def end ant. 

Direct exa ,minatio1 -i by Mr. Studer. 

Q you are a practicing physician 1 A yes, 

since 1911. · N k N 
Q Where do y,ou practice ? A ewar ' ew 

Jersey. 1 · °l A yes, Q You have had hosi:ita experien?e. 
I am at the present time the med 1c:al director 4 0 -
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Dr. Lawrence A. Cahill} direct. 

·of East End Hospital in Newark and medical di-
rector of the Hudson County Rehabilitation H-os-
pi tal, Jersey City, and an orthopedic surgeon. 

Q Did you make an examination of William 
I~a tz, one of the plain tiffs here 1 A Yes, on 
April 10, of this year. 

1 o Q Where was it, please 1 A At my office, 
Broad street, Newark. 

20 . 

Q How extensive was it 1 A I went over 
him very carefully. 

Q What did you find 1 A An inspection 
showed a mark on his f orehea.d on the outer 
border of his hair line. 

By the Gou.rt. 

Q It showed a s-car f A · Yes, the scar showed 
there were one -or more layers of skin missing 
which, I think, was the result of a friction rub. 

By "JJir. Studer. 

Q How big a scar is · that f A The scar 
is about a half inch long. 

Q It is on the right forehead f A Yes. It 
was not adherent to the underlying tissues• it . ' was simp1y ·confined to the layers of the skin. 

30 Q What else did you find 1 A There is no 
other evidence about this head or body or ex-
tremities, ·with the- ex:ception of his left index 
finger. 

Q W,hat is on that finger1 A Inspection of 
the finger showed . a scar made a1bout an inch 
above and below the in·gual _phalang-eal joint of 
the first finger on the dorsal surf ace. This scar 
was made by a surgeon. It was. a sharp ·scar 
and was healed v,ery nicely. 4o ,, 
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Dr. Lawrence A. Cahill, cross. 

Q What do you say as to _w~~ther or_ not that 
scar indicates any loss of flexibihty1 A I_ tested 
it very -carefully ; there is no loss of function .. 

Q What do you say as to a · permanent d~s-
ability of that man t A . No permanent dis-
ability and no loss of function. 

Q There ·were two scars 1 A There ·were two 
scars. 

Cross examination by Mr. Marder. 

Q How extensive an examination did you 
make of Mr. Ka.tz1 A From head to foot. 

Q Did he disrobe hims ,elf 1 A Partly. 
Q What did he take off1 A His hat au d c?at 

and that was all; he opened up his vest and shirt. 
Q Did he open up his shirt 1 A Yes. 2 0 · 
Q How long did the examination take 1 A 

I think a1bout twenty minutes or a half an hour. 
Q This e}Samination took place about 12 ·. 

o'clock, didn't it 1 A Around noon hour. . 
Q Around 12 o'clock on Saturday-last 

Saturday1 A Yes. . 
Q Isn't it true that all you did wa~ look at 

lv[r. I(atz's hands and finger1 A No, Just what 
I described. Ol A B 

Q How did you examine his chest . y 3 0 

listening to his heart. 
Q With a stethescope1 A. No, my ear. 

h loss of func-Q Are you positive t ere is no . 
tion to this index finger 1 A yes, sir· . 

Q Is the scar there yet 1 A yes, si~ . 
. Q Will that scar ever heal f A . It is well 

healed ; the scar is healed; the wound. is healed. 
Q The scar on Mr. Katz' -face, will that ev_er 

disappear, or is it permanent1 A It may dis- . 
appear. 40 
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Edwa ,rd B. Guerin, direct. 

Q In fact, you are inclined to think it will 
disappear. 

Mr. Studer: I don't think he said any-
thing about the scar on his face; it is the 
forehead. 

Q The doctor knew what I was talking about. 
A The scar on his forehead may disappear. 

Q You say this examination took you about 
a half an hour 7 A. About that, ttpproximately. 

EDWARD B. GUERIN, sworn in behalf of the 
defendants. 

20 Direct examination by Mr. Studer. 

Q· Mr. Guerin, you are connected with the 
Dunham Body Company in Newark7 A y es, 
sir. 

Q You have been connected with them for 
how long 7 A Seven years. 

Q What is their business 1 A Body build-
ing and repairing. 

30 Q Of automobiles 7 A Of automobiles. 
Q Did you make an examination of a Peer-

les_s . phaeto~, 1924 1:1-odel, I think, belonging to 
Wilham Oln~, I think, some time in July or 
thereabouts, 1n 1925 f A Yes, sir. 

Q How extensive was your examination 1 
vYhat did you do 0? A Looked the entire car 
over. 

Q Did you make any estimate as to what 
you thought would be the cost to repair that . 

40 car? A And a list, yes, sir. 
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Edwa .rd B. Guerin, direct. 

Q By that you mean a list _of the parts that 
had to be repaired 7 A Yes, sir. . 

Q I-lave you a copy of that estimate with 
vuu7 A Yes, sir. -
., Q IIow long have you been m~~ing estimates 
of repairs to auton1obiles? A ] if teen years, I 
guess. . 

Q Has the work during that_ period been don_e 
under your supervision according to your esti-
1nates 1 A Yes, sir. 

Q And have the charges that . have been 
1nade, been according to your estimates, and 
been correct 7 A Yes. . 

(~ you made an estimate of what it would 
· l · h °l A Yes cost to put the car bac r 1n s ape• • · 

Q As to the entire damage to the car, as, I 
understand it 1 

The Court: rrhis man is not qua~ified ~x-
cept as to body building. You quahfied him 
as an expert on bodies. . 

lVIr. Studer: I think he said they re~air 
<reneral mechanism of cars; the automobiles 
b • 
as well as the bodies. 

By Mr. Studer. 
Q Does your company on!y do . body work 7 

.l\. We make bodies and repair bodies and chas-
sis and cars. • 1 <,i vVas there anything about t~e car 
vour company was not able to do in repairing. 
A. No sir we could do it all ourselves. 

Q Does' your estimate include the total cost 
of repairing the car, body and chassis 7 A Yes, 
. 

sir· · · for fif-Q you have been doing estimating 
teen years 1 A Yes, sir· 

10 

20 . 

30 

40 
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Edward B. Gu,erin, cross. 

l\,fr. Thiarder: I do not think he is quali-
fied. 

The Court : Do you wish to cross exam-
ine as to his qualifications f 

1\Ir. Marder: Yes. 

10 Cross examination by Mr. Marder. 

Q I-low many automobiles, generally has 
your company repaired during the past year, 
let us say f A Small and large, it might run 
up to nine or ten thousand, small and large. 

Q Do they fix motors, too f A Yes, sir. 
Q Are you acquainted with the value of mo-

tors f A Yes, sir. 
Q And bow much it is necessary to expend 

in order to repair motors f Are you personally 20 
acquainted with the amount of money it may be 
necessary to expend to repair a n1otor f A Yes, . sir. 

Q During the past year, how many automo-
biles has your concern repaired, including not 
only the bodies, but also the motor and other 
parts 1? A I couldn't answer how many; we 
are doing it every day. 

Q More than fifty1 A Oh, yes. 
30 Q Do you prepare the estimates on every 

.iob 0! .A. A good half; there are three of us. 
Q Do you :figure the estimates aside from 

body building and chassis building f A Yes, . sir. 
Q ,vhere is your company situated 1 A On · 

M.iller street, corner avenue B. 
Q .And do you hold yourselves out as a mo-

tor repair shopf A Body building is our prin-
cipal business, but we keep bvo or three good 
mechanics on engine work who specialize on . 40 accidents. 
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B G · re-direct-re-cross. · Edward . uerin, 

() Do you, of your own knowledge, k~o·w thAe 
\:, · d b motor mechanics 1 value of the work one Y 

On repair work, yes. knowledge 1 
Q Do you know that of your own 

A On repair work, yes. 

Mr. Marder: 
fied yet. 

The Court: 

I don't think he is quali-

Proceed. 

· t · b 1VIr Studer. I~c-direct examina ion y . 
. t for the total cost Q ·"\Vhat ·was your estima e . d'f DJ 

t ut it back in con I ion. of repairing that car o p 
A $1,097. 

· b Mr. Marder. Ile-cross examination y 

10 

b good as before 20 Q vVould the car then e as . 
1 
_ 

. • o A vV e put our work bac c 
the aec1dent t . A vVe make a good 

0 ,\ns-wer yes or no. k 
\; ... . d t nd back of our wor . 

joh every tu:1e an s abt b ut that but would 
(- rl,1 . is no dou a o ' l . . 1ere . ld ·t be worth as 

b <rood a car-wou l 
the car e as o u had made the repairs an~ 
n1uch n1oney after Y~ . b fore ·the acc1-

d d $1 097 on it as it -was e 
expeu e . ' 'd 't l ow the car he would dent 1 A If a man d1 n {ll 

accept it. k the car. A I would 
Q But suppose he . new nd use it myself; I 

be ·willing to take the car ah shop I will 
·n use it if it goes throng our . 

w1 . d f risk of new parts. 
take any Inn ° a . the business of buy-

Q Suppo_se you werl i; am not in that busi- , 
jnO' and selling cars 1 

0 

ness. 
Objected to. 
Objection sustained. 

1 ·00 TO 2:00 P. M. l{ECESS FROM · 

30 

40 
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Clifford L. Landmesser, direct. · 

AFTER RECESS. 

CLilTlTORD L. LANJJlVIESSER, sworn in be-
half of the defendants. 

lJirect examination by Mr. Studer. 

Q 11:r. Landn1esser, what is your busines-s? 
..._L\ 1£ngineer and land surveyor. 

Q ,, 7hrffe is your office? A City llall, New-
ark. 

Q You are connected with the City of New-
ark? _A ·Yes, sir. 

Q Ditl you, at n1y request, make some meas-
uremenh, reeently of the intersection of North-
field I{oad and Gregory avenue, West Orange? 
A 1~ es, sir. 

20 Q ,v-hen djd y,_,u do that, please? A April 
10, J 920. 

30 

Q ])id you measure the amasite from curb 
to eurb on Oregory avenue at its intersection 
and directly north of its intersect1on with North-
field Road? A I did. 

Q J~ow· -wide is it? A From the south curb 
of N'orihfield Road to the edge of the pavement 
there is a grade or curb only on the south side-
it is twenty-five feet; that is Northfield Road 
west of Gregory a venue; east of Gregory avenue 
it is 25.7 feet. 

Q l[ow wide, if any, is the shoulder? A 
About four feet. 

Q llow wide is Northfield Road? A South 
of Northfield Road the amasite pavement is 
20.50 feet and north of Northfield Road 19.50 
feet. 

Q Is there any shoulder on Gregory avenue? 
_._,\, Only on both sides of the road there is a 

40 shoulder. 

77 
Da-vid A. Depu,e, direct. 

(' On Gregory avenue? A Yes. 
th grade at Northfield Q Did you measure e 

Road ? A I did. f Northfield 
() Did you n1easure the length o 
·· · t f intersection on thos-e Road from the poin o t 

t-wo streets up to a turn in the road just wes 
of that road ? A I did. . 

Q I-[ow far is it ? A 300 feet: 
- h t h 11 from that 0 Is there a grade on t a i . 

\: · t' OJ A Yes sir 
point to the. intersec iodn; A Se;en f.eet thre e 

Q What 1s the gra e · 
inrhes to the hundred. 

Cross t-xamination by Mr. Marder. 

. · h ver at the point of q Gregory avenue,. owe ' t fl feet 7 
. . . . much wider than twen y- ve 
1utersection, i~ . . hat I measured . 
.f\ Th{'\ amasite portion is w 1· :\ - \:, .. t f grass ine . Q Did you measure ~he stree rom . 

to grass line f A I d1f ~ot.the amasite itself ! 
Q But it is perha?s wice four to five-foot 

A mhere is approximately a t · 
.L • f th amasite por ion, f4houlder on each side O e -

;bout four and a half feet. 

Sworn in behalf of the de-D A_ VID A. DEPUE, 
fendants. 

b M Studer. Direct exarnination Y . r. 

. - t d . th the Essex Sales Q c\.,re you connec e wi . OJ A I 
- th d fendant in this case. am. 

Con1pany, e 1 t· with the company? . Q \\7hat is your re a ion 

10 

20 , 

30 

A I a1n president. . do business 1 
Q - '\Vhere does your company 40 

.l\ 87 I-Ialsey street, Newark. 
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David A. Depue, direct. 

Q ,,v as, it there on July 13, 1925? A It was. 
Q' n\Vhat was the business of the company? 

. A "\v holesale brake linings, principally. 
Q ·\Vere you in your office that day i A I 

was. 
Q 

did. 
Q 
Q 

"'1 .1. es. 

Did you employ William Martin? A I 

He was a boy of about eighteen 1 A Yes. 
And he was in your employ that day? A 

Q I-Io:'7 long liad he been in your employ up 
to that time f A About four months . 
. Q \\That ·was his job1 A Delivery and -pjck-
1ng up brake bands. 

Q Did your company on that day own a 
1notorcycle wHh a side car on it f A It did. 

20 Q A.re you familiar with the n1otorcycle? A 
I an1. 

Q ,Vere you then 1 A Yes. 
(~ . l)id .. you ma~e an inspection on or prior 

to tf uly _13, 1925, ,vith reference to its brakes? A 
I had ridden it two days before. 

Q Answer my question. A I I1ave. 
:'i Q Jlov1 sl1ortly before July 13th? A The 
Saturday before. 

Q \Vhat did you find the condition of the 
3 o ; brakes? A Very good. 

Q . _J)id you give Martin anything having to 
?0 ~.,.it~ you; company on that motorcycle on 
J n1) 1.J, 192.) 1 , A Yes . 

. Q \Vhat did you tell hin1 to do 0? A I told 
h1n~ to take a brake lining cutter up to the firm 
of .Barone & Tordell in West Orange, wait for . 
tlw cutter to_ be repaired and bring it back as 
soon as possible. 

Q \Vha t time did you tell him? A 9 :15 
40 : Q Did he ever come back? A No. · 
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David .A. Depu.e, direct. 

Q · Did you subsequently learn that he had 
been in a collision i A Y cs . 

Q 1) id you go to the scene of the accident ? 
A I did. 

Q .About ·when did you get there, do you 
kn(YW? A About a quarter before eleve n. 

Q "\¥ith reference to Barone & rrord ell 's 10 
plaee, ·where vvas it1 A A mile and four-tenths 
fron1 the intersection of Gregory avenue and 

· Northfield Road; that is the distance from the 
shop to the intersection. . _ 

Q JI ad your company any business on . ,July 
l:3th ·which required the presence of Martin at 
O l'egory avenue and Northfield Road, West Or-
ange cef A We did not. ,.. 

Q IIad you ever gone from your place ot . 
business 01~ Halsey street to Valley street, . 2 O 
Orange, where Barone & Tordell 's shop was: by 
n1otor or motorcycle ? A Yes-, · I have driven 
t] 1a t distance. . 

Q . Did your course, or does the course, or did 
the eourse between those two places take you 
to Northfield Road and Gregory avenue, West 
Orange ? A It does not. . 

q You say that you instructed Martin to 
what to do with referen ce to the brake lnun g 
(•utter ·1 A I did. . 

Q \Vas anybody present when yol't gave hnn 
those instructions ? A There ·was. 

Q \Vho was that? A vVilliam Culher~. 
Q Is he still in your employ? A He 1s. 
Q \Vhen did you learn of this accident 0! A 

.A.bout 10 :30. 
Q Ten-thirty ? A Yes. . 
Q Flad you, prior _to learning of that, had 

30 

any telephone talk with Barone of Baronp & 
.. rordell 0? A I had. 40 
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David A. Depue, cross. 

Q Do you know what time that talk was °l A 
About, yes. · 

Q vVhat time 1 A About 10 :15. 
Q \iVhat was your talk1 

Objected to. 
Objection sustained. 

Q \iVhy did you call Barone 1 A I wanted 
the cutter back. 

Cross examination by Mr. :Th1arder. 

Q You are acquainted ·with the locality of 
this accident, are you f A I am. 

Q . And the street running immediately paral-
lel with Northfield Road and immediately north 
of Northfield Road, is 1'It. Pleasant avenue i A 
Yes. 

Q If two persons were coming along Greg-
ory avenue from J\tit. Pleasant avenue toward 
N ort~field Road, that person .would then be 
heading toward or in the general direction of 
Barone & Tordell 1 A He would be o·oino-south 

Q C ' o o . an t you answer my question yes or no Ii! 
A Generally, yes. · 

Q Specifically. A He "-Tould never reach 
Barone & Tordell 's if he kept going straight 
ahead. 

Q It could have been on his ·way to Barone 
& Tordell 'sf A Yes-. 

Q In fact, it is as direct a way as there is 
to Barone & Tordell up N orth:field R d . 't ·t ·~ oa ' lSll 1 . 

Mr. Studer: I object, because that as-
sumes a right to be in West Oran O'e 

b• 

81 

David A. Depu ,e, cross. 

The Court: I will overrule the objection. 
Th W ·t s Fro1n 1'ft. Pleasant ave-e 1 nes : 

nue~ 

Q Yes. Along Gregory avenue to Mt. Pleas-
ant avenue. A It is as direct as any other. 

Q Did this boy Martin ever use the motor-
cycle for his o--wn purposes ,vith your consent~ 
A No. 

Q Positive about that 1 A Positive. 
Q vVhere ,vas the motorcycle deposited 0? A. 

34 Essex street, Newark. 
Q Did he ever drive home ·with it 1 A Not 

to my kno,vledge. . . . °l 
Q Do you kno,v where tlns boy Martin hved • 

A Sussex avenue. 
Q Is Essex street anywhere near Sussex 

nvenue 1 A No. 
Q But you remember specifically that you 1 

told him to have this brake lining cutter fixed at 
Barone & Tordell 's 1 A I do. 

Q I)id you tell him anything. else. a! that 
time~ A I told him to wait for it untrl it was 
finished and bring it back. 

Q Was this boy always prompt in his er-
rands 1 A Yes. 

Q Haven't you any customers ~n the local~ty 
- not the immediate locality-but 1n the locality 
of Gregory avenue and Northfield Road 1 A 
No, ,ve have not. 

Q Is DeCamp on Mt. Pleasant avenue a cus-
tomer of yours f A He is. 

Q That is nearby 1 A We do not deliver 
there. 

Q That is not the question. ~n~wer my ques-
tion. That is nearby1 A It 1s 1n the general 
direction; it is not ne,ar Gregory avenue. 

10 
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David A. Depue, cross. 

Q You can reach it by going over Gregory 
avenue; it runs ri.rito Mt. Pleasant avenue 1 A 
Yes, sir. 

Q How many boys have you had since f 

Objected to. 
Objection sustained. 

Q Was this boy always a careful driver to 
your kno,vledge 1 

Objected to. 
Objection sustained. 
Plaintiffs' counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 

20 
, Q Was any alleged recklessness on the part 

of this boy ever reported to you t 

30 

40 

Objected to. 
Objection sustained. 
Plaintiffs' counsel prays an exception to 

this ruling of the Court. 
Exception noted as ground of appeal. 
The Court : Are you pleading want of 

skill or carelessness 1 
Mr. Marder: I didn't, but I pray an 

amendment to my ·complaint in that regard. 
, The Court: Unless Mr. Studer consents 
it is out of time. 

Mr. Studer: I can't consent to the amend-
ment. 

The Court : I ,vill not allow it.' 
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David A. Depue, r·e-cross. 

By Mr. Studer. 
Q Had - you any business with DeCamp or 

anyone else that required the presence of that 
boy in the vicinity of Gregory avenue and North-
field Road on that day 1 A I did not. 

Re-cross examinati on by Mr. Mard er. 

Q Are you the sales manager of the E ssex 
Sales Company 1 A I am the president. 

Q Were you the sales manag er t A No. 
Q Were you the sales manager there that 

dayt A Yes. 
Q Did this boy know that DeCamp was a 

customer of yours~ 

10 

Objected to. 2 O 
Objection overruled. 
Defendant's counsel prays an exception 

to this ruling of the Court. 
Exception noted as ground of appeal. 
Witness: I don't know. 

Q Did this boy make collections too 1 A Of 
money1 

Q yes. A No. . h t 3 o 
Q Did you have any other customers in t a 

vicinity besides DeCamp 1 A N °· 
Q Don't you sell to the Pleasantdale Garage 

in Pleasantdale 1 A No. 
Q Haven't you ever done that 1 A No. 

40 
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William F. Culbert, direct-cross. 

WILLIAJYI F. CULBERT, sworn in behalf of 
the defendant. 

Direct examination by Mr. Studer. 

Q JYir. Culbert, do you work for the Essex 
Sales Company1 A Yes, sir. 

lO Q In what capacity1 A Service manager. 
Q Did you work for the Esse ·x Sales Com-

pany on July 13, 19251 A Yes, sir. 
Q Were you present that morning at that 

place of business at the time ]\,fr. Depue gave 
some instructions to William Martin 1 A Yes, . sir. 

Q Did you hear the instructions he gave Mar-
tin 1 A I did. 

Q What did he say1 A "Go to Barone & 
20 Tordell 's for the brake lining cutter and have it 

repaired, wait for it and bring it back.'' 
Q Did he ever come back 1 A No. 
Q What time was that 1 A About a quarter 

past nine. 

Cross examination by Mr. Marder. 

Q What time 1 A About a quarter past nine. 
Q Where were you at the time 1 A At the 

3 O bench desk at the office. 

40 

Q Ifow far from Mr. Depue were you 1 A 
About two feet. 

Q What were you doing1 A Making out an 
order. 

Q And listening to Mr. Depue at the same 
time 1 A Yes, sir. 

Q Ifow long have ! you been in the employ of 
the Essex Sales Company 1 A Since July 6, 
1925. 

Q Since the 6th of July 1 A Yes, sir. 
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Willia .m F. Culbert, cross. 

Q What words did he use1 A "Go to 
Barone and Tordell 's, have this brake lini1:g 
cutter repaired and bring it back when he 1s 
finished with it.'' 

Q Can you repeat any other part of the con-
versation that took place between Mr. Depue 
and young Martin at that time1 A No, sir. 10 

Q Was there any other thin~ said at that 
time but those words? A No, sir. 

Q Do you know the customers of your firm 1 
A Yes, sir. 

Q Many of them? A Most of them. 
Q Can you tell me the names of the customers · 

in the vicinity of Northfield Road and Gregory 
avenue? 

JYir. Studer: If any. 

Q If any? A Not that I know of. 
Q What about DeCamp's? A Well, I don't 

know where they are located at. 
Q How about the Pleasantdale garage? A · 

~L1hey are not a customer. 
Q Meyer's garage j Did you ever hear of 

them t A No, sir. 
Q Fiave you any customers in Livingston 1 

Objected to. 
Objection sustained. . 
Plaintiffs' counsel prays an exception to 

this ruling of the Court. . 
Exception noted as ground of appeal. 

Q Are you quite sure you don't r~me~ber 
anything else that was said that morning. A 
Yes, sir. 

20 

30 

Q By this you mean that you d~ not remem-
1 d 40 ber 1 A There was nothing e se sai • 
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Mark J. Barone} direct. 

Q Do you remember anything else said that 
morning at some other time there 1 

Mr. Studer: To whom~ 

Q To him or in his presence. 

Objected to as immaterial. 
Objection overruled. 
Witness: I don't understand the question. 

Q Do you remember anything else said that . 
morning about that time to you or in your pres-
ence f A No, sir. 

Q What were the precise words used t A 
'' Go to Barone and Tordell 's and have this brake 
liner repaired and wait for it until it is finished 

20 and bring it back." 

lVfARI{ J. BARONE, sworn in behalf of the 
defendant. 

Direct examination by Mr. Studer. 

Q l\ir. Barone, where is your place of busi-
30 ness 1 A. At Valley and Forrest streets Orange ' ' New Jersey. · 

Q What wa.s your business on July 13, 19251 
A General repair business. 

Q Did you at that time do general reprui.r 
work for the Essex Sales Company among other 
cp.stomers 1 · A Yes, sir. 

Q On the morning of July 13 1925 did a 
boy, William Martin, come to your 'place ~f busi- ' 
ness with some kind of a machine~ A Yes. 

40 Q Did ')70U take it from him 1 A Yes, sir. 
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Jacob W. ·.11J ason} direct. 

Q What did you do ·with it1 A I drilled 
some holes in it to fasten to an angle iron plat-
form. 

Q· Was that repair workf A Yes. 
Q Did this boy help you 1 A Yes, sir, it was 

a cumbersome job and he helped me. 
Q Did he stay until you drilled the holes 1 

A He stayed until I drilled the holes; he didn't 
wait until I got through. 

Q How long before you :finished did he leave, 
if you remember 7 A Five minutes. 

Q Do you know ,vhere he went 1 A I do not. 
Q About what time did he get there, do you 

knowf A Between half-past nine a~d ten. 
Q And did you ever see him again f A No, . sir. 

Cross examination waived. 

DEFENDANT RESTS. 

JACOB W. MASON, recalled for the· plaintiffs 
in rebuttal. 

Direct examination by Mr. Marder. 

Q Mr. Ma.son, in your opinion, is a car 
damaged as extensively as this car was da1:1aged 
and repaired, worth as much after the re~a1r, as-
suming that all the parts have been repaired, as 
before the accident as before the damage to the 

. ' 
cart A No, sir. 

Q: Do you get as much for an automobile that 
has been in an accident when you sell it as a 
second-hand car after repair as if it had not 
been in an accident 1 

10 
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William J(atz, direct. 

Objected to. 
Objection sustained. 
Piaintiff s' counsel prays an exception to 

this .ruling of the Court. 
Exception noted as ground of appeal. 

Q· Is Mr. Hayes heref A No, sir. 

WILLIAM KATZ, one of the plaintiffs, recalled 
in behalf of the plaintiffs in rebuttal. 

Direct examination by Mr. Marder. 

Q Mr. Katz, you were examined on Saturday 
by Dr. Cahill? A Yes, sir. 

2 0 Qi Will you tell us :what sort of an examina-

30 . 

40 

tion he made of you 1 

Objected to. 
Sustained as to the form of the question. 

Q Will you tell us what he did in examining 
you? 

Objected to. 
Objection sustained. 

Q Did Dr. Cahill exa:md_ne your chest°? A 
No, sir. 

Q Did you open up your shirt for him 1 A 
No, sir. 

Q' How long were you there f A About ten 
minutes. 

Q What did he do°? 

Objected to. 
Objection overruled. I ' 

89 

Motion for Direction of a Verdict. 

Witness: I-Ie examined my finger and my 
two scars here and I took my coat off and he 
examined my elbow. 

Cross examination waived. 

PLAINTIFFS REST. 

MARTIN J. BARONE, recalled in behalf of the 
defendant in rebuttal. 

By the Court. 

Q Mr. Barone, do you know where Northfield 
Road and Gregory avenue intersect f A Yes, 
your Honor. 

10 

Q: How far is it from your place of business? 2 0 
A A little over a mile. 

By Mr. Shider. 

Q; Is it west or east of your place of business f 
A It is northwest. 

Q Is that toward Newark or toward We.st 
Orange? A It is toward Montclair. 

By Mr. Marder. 

Q That is the general direction°? A Yes. 

D'EFENDANT RESTS. 

Mr. Studer : If your I-Ionor please, I re-
spectfully move for tbe direction of a verdict 
on the ground that there is uncontroverted 
testimony here that the chain which linked 
Martin to the Essex Sales Company was 
broken when, from the testimony, it appears 

30 

40 
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Motion for Direction of a Verdict. 

that he ·was in \Vest Orange at the time 
of this accident. It is uncontroverted that 
he was sent to Orange with the machine to 
be fixed, to wait for it and bring it back 
and at the time of the accident he ·was doing 
none of those things in West Orange. What 
took him there nobody knows, but there is a 
distinct break in the link and it is uncon-
troverted and I think within the cases it 
presents a question for the Court and not 
for the jury. 

The Court: The testimony indicates that 
the boy left the Essex Sales Company at 
9 ;15 with instructions to remain at the 
Barone place until the cutter was repaired. 
He left five minutes before the job was 
finished and ,vent in a direction toward 
Monte.lair. What have you to say as to the 
continuity of performance under the employ 
of the defendant company 1 

.Mr. lVIarder : The testimony also is to 
the effect that coming back he was on the 
way back to Barone and Tordell 's. 

The Court: You have in the case that 
he brought the machine to Barone 's and 
waited there until five minutes -before the 
job was finished and then he left. Now, 
what evidence is there in this case to show 
that his trip from Barone 's to the point 
where the accident took place was not devia-
tion 1 

Mr. Marder: The burden is on th~, (ie-
f endant to show that. 

The Court: I am asking you as to the 
law. 

Mr. Marder: The assumption is since he 
was driving the car of the defendant that 

91 
111 otion for Directton of a l7 er diet. 

he was doing it as the agent of the def end-
ant in and about the business of the def end-
ant. To take the case away from the jury 
the defendant must conclusively show that 
he was not in the employ or about the busi-
ness of the defendant, legally, when the acci-
dent happened. He might have been about 
his own business and might have been doing 
what he was doing for the benefit of it. The 
jury may infer from what they heard of the 
testimony ,vhether he ·was about their busi-
ness or not. 

(Argument.) 
1\fr. lVIarder: As to whether the defend-

ant's witnesses are to be believed or not is a 
fact for the jury. They may not be con-
tradicted, but they certainly are contro-
verted. 

(Argument.) 
The Court: I am inclined to think that 

the proof is uncontradicted that there was .a .. 
deviation. Under the circumstances I will 

. ' 
direct a verdict for the defendant in both 
actions. · 

Plaintiffs' counsel prays an e,xception to 
this ruling of the Court. 

Exception noted as ground of appeal. 

10 : 1. 
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Notice and Grounds of Appea.l. 

NOTICE AND GROUNDS OF APPEAL. 

ESSEX COUNTY COURT OF COMMON 
PLEAS. 

vv ILLIAM OKIN, 
10 Plaintiff, 

vs. 

EssEx SALES CoMPANY, a New 
Jersey corporation, 

Defendant. 

WILLIAM KATZ, 
Plaintiff, 

vs. 
20 EssEx SALES COMPANY, a Ne,v 

Jersey corporation, 
Defendant. 

Action 
at Law. 

Notice and 
Grounds of 
Appeal. 

To Messrs. McCarter and English, attorneys of 
defendant: 

TAKE NOTICE that the plaintiff appeals to the 
New Jersey Supreme Court from the whole of 

30 the judgment entered in this cause upon the · 
following grounds: 

1. The Trial Court upon the trial of said 
cause, directed a verdict in favor of the def end-
ant and against the plaintiff over the objection of 
said plaintiff, whereas said Trial Judge should 
have submitted the case to the jury for its ver-
dict. 

2. There was evidence in the cause from 
which th e jury could find that th e driver of the 

40 
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Notice and Grounds of Appeal. 

motorcycle was about the business of and in the 
employment of the defendant when the accident 
happened. 

3. There was evidence in the cause from . 
which the jury could find that the defendant was 
legally liable to plaintiff because of the accident, 
both because of the master and servant relation- 10 
ship and because of the negligence of the 
servant. 

4. The Trial Court, improperly and over 
plaintiffs' objection, overruled questions concern-
ing the defective condition of the motorcycle 
and defendant's kno,vledge of such condition., 

AARON MARDER, 
Attorney of Plaintiffs-Appellants. 

Service of the within notice and grounds of 
appeal is hereby acknowledged this 16th day of 
July, 1926. 

McCARTER & E,NGLISH, 
Attorneys of Defendant. 
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Opinion of Supre1ne Court. 

OPINION OF SUPREME COURT. 
Filed January 31, 1927. 

NEW JERSEY SUPREME COURT. 
Nos. 71 and 72, October Tern1, 1926. 

\V ILLIAM OKIN, 

Pla .intiff-A ppellant, 

vs. 

EssEx SALEs· CoMPANY, a cor-
poration, 

Defendant-Respondent. 

\VILLIAM l{:ATZ, 

Plaintiff-Appellant, 

vs. 
EssEx SALES CoMPANY, a cor-

poration, 
Def endant-Respond'ent. 

I 

I 

Submitted October 16, 1926; decided January 
31, 1927. 

Syllab-its. 

1. Proof of the defendant corporation's ovvn-
ership of a motorcycle driven on a public high-
way raises a presun1ption of fact that such n10-
torcycle was in the possession of the defendant 
through its servant or agent, the driver, and 
that such driver was acting within the scope of 
his employment. But both or either of these 
presumptions 1nay be overcome by uncontra-
dicted proof to the contrary; and if so overcome 
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by uncontradicted proof that the motorcycle was 
not being used by the ow·ner 's servant or agent 
within the scope of his , employ1nent, then a mo-
tion for a direction of a verdict for the def end-
ant owner will be granted. 

2. Where the uncontradicted proof showed 
1 o that the driver of defendant's motorcycle was 

directed by the defendant (his employer) to take 
a tool from the defendant's shop in Newark to 
a repair shop in Orange, to wait for it to be re-
paired and bring it back to defendant's shop in 
Newark as soon as possible, and where the un-
contradicted proof further showed that, after 
waiting a few minutes only, he departed from 
the repair shop without the tool about five min-
utes before the repairs , were completed, and a 
f e,v minutes later collided with an automobile 

20 more than a mile away, in '\,Vest Orange, not in 
the direction of the defendant's shop, but in the 
opposite direction, where he had no business for 
the defendant, then the defendant is not liable to 
third parties for the results of the collision, and 
the direction of a verdict was proper. 

On appeals fron1 the Essex County Court of 
Common Pleas. 

30 Before Gummere, Chief Justice, and Justices 
Trenchard and l\rfinturn. 

For the appellants, Aaron Marder. 
For the respondent, i1cCarter & English (Au-

gustus C. Studer, Jr., of counsel). 

The opinion of the Court ·was delivered by 
TRENCHARD, J. 

These suits were tried together. The accident 
involved in both occurred at the corner of North-

40 
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field Road and Gregory avenue, ·vv est Orange, 
on July 13, 1925, about 10:00 o'clock in the morn-
ing. The automobile, driven by the plaintiff 
Katz and owned by the plaintiff Okin, was pro-
ceeding east on Northfield Road toward Newark 
and was struck by a n1otorcycle going south on 
Gregory a venue, the motorcycle being owned by 
the defendant corporation. 

At the conclusion of the case, the trial court 
directed verdicts in favor of the defendant on 

' the ground that it was sho" rn by uncontradicted 
proof that Martin, who at the time of the acci-
dent was driving the defendant's motorcycle, had 
departed from the instructions given him, so 
that the relation of n1aster and servant did not 
exist at the time of the collision, sufficient to 
hold the defendant on the doctrine of respond eat 
siiperior. 

The legal propriety of that ruling is the only 
question before the Court on this appeal. 

Our examination of the record satisfies us 
that the ruling was right. 

Of course, proof of defendant corporation's 
ownership of a motorcycle driven on a public 
highway raises a presun1ption of fact that such 
motorcycle was in the possession of the def end-
ant through its servant or agent, the driver, and 
that such driver " 'as acting ,vithin the scope of 
his employn1ent. But both or either of these 
presumptions may be overcome by uncontra-
dicted proof to the contrary; and if so overcome 
by uncontradicted proof that the motorcycle was 
not · being used by the owner's servant or a()'ent 
within the scope of his en1ployn1ent, then a 

0
mo -

tion for a direction of a verdict for the defend -
ant o,vner ,vill be granted. Tischler v. Stein-
holtz, 99 N. J. L. 149; lVlahan -v. ,~Talker, 97 N. J. 
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L. 304; Cronecker v. Hall, 92 N. J. L. 450; Mis-
sell v. Hays, 86 N. J. L. 348; Doran v. Thomp-
son,' 76 N. J. L. 754. 

Now, in the instant case the record discloses 
that. William Martin was operating the defend-
ant's motorcycle when the accident happened, 

10 and as the result of the accident he was killed. 
But it further discloses without contradiction 
that at 9 :15 on the morning in question, Martin 
was directed by David A. Depue, the president 
of the defendant company (his employer), to 
take a brake lining cutter from the company's 
place of business, 87 Halsey street, Newark, New 
J ers -ey, to Barone & Tordell, at Valley and For-
est streets, Orange, New Jersey, to wait for the 
cutter to be repaired, and bring it back as soon 
as possible. It further shows, likewise without 

20 contradiction, that after waiting a few minutes 
only, he left Barone & Tordell 's shop without 
the tool, about five 1ninutes before the repair 
job was completed, and never returned, and that 
the place where the accident happened ·was in 
vV est Orange, more than a n1ile from Barone & 
Tordell 's shop and northwest of it, not in the 
direction of his employer's place of business, 
but in the opposite direction, where he had no 

30 business for his employer, the defendant. 
As pointed out in Cronecker v. Hall, 92 N. J. 

L. 460, a case in the Court of Errors and Ap-
peals on all fours ·with this, in view of this un-
contradicted proof that the driver of the motor-
cycle had disobeyed his , employer's instructions 
and deviated from the business he was directed 
to pursue, his use of the motorcycle was his own 
use, and the relation of master and servant was 
thereby tern1inated, and therefore the direction 
of a verdict ,vas proper. 

40 The judgments will be affirmed, with costs. 

Rule for Judg ·ment. 

RULE FOR JUDGMENT. 

NEW JERSEY s·uPREME COURT. 

Nos. 71 and 72, October Term, 1926. 

WILLIAM OKIN, 
Pla .intiff-A ppellant, 

' 1)S. 

EssEx SALES COMPANY, a cor-
poration, 

D'e f endant-Respondent. 

WILLIAM KATZ, 
Plaintiff-Appellant, 

I 

j 

vs. I 

EssEx SALES COMPANY, a cor-
poration, 

Defendant-Respondent. 
I 

I 

Action 
at Law. 

Ru,le for 
Ji1;dgrn.ent. 

These causes having been duly submitted at 
the October Term of this Court by Aaron Mar-
der, of counsel for the plaintiffs-appellants, and 
Augustus C. Studer, Jr., of counsel for the de-
f~ndants-respondents, and the Court having con-
sidered the same and being of the opinion that 
the judgment for the defendants, entered in the 
Essex County Court of Common Pleas should 
be affirmed, and having on January 31 1927 
~led an opinion in which it was stated that th~ 
Judgment of the Essex County Court of Com-
mon Pleas be affirmed, with costs: 

It is thereupon ORDERED that the judgment of 
the Essex County Court of Con1mon Pleas be 
affirmed . with costs, and the record remitted to 
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the court below to be proceeded with according 
to law and the practice of said court. 

On motion of 

McCARTER & EN·GLISH, 
Attorneys for Defendants-Respondents. -

Rule actually entered this 10th day of Febru-
ary, 1927. 

A true copy. 
Eow ARD J. KELLEHER, 

Clerk. 

lOf 
Notice and Gro1.inds of Appeal. 

NOTICE AND GROUNDS OF APPEAL. 

Filed F·ebruary 23, 1927. 

NE,i\T JERSEY SUPREME .. COURT. 

w ILLIAM OKIN' 
Plaintiff-Appella1it, 

vs. 

EssEx SALES CoMPANY, a New 
Jersey Corporation, 

Defendant-Respondent. 

Action 
at Law. 

On Appeal 
from the 
Essex 
County 
Coiirt of 
Common 
Pleas. 

Notice and 
Grounds of 
Appeal. 

To J\!IcCarter & English, Esqs., attorneys of de-
fendant-respondent: 

TAKE NoTIOE that the plaintiff-appellant ap-
peals to the New Jersey Court of Errors and 
Appeals from the whole of the judgment entered 
in the above-stated cause, on the following 
grounds: 

1. That the Supreme Court erred in affirm-
ing the judgment of the Essex County Court 
of Common Pleas. 

2. The Supreme Court erred in refusing to 
reverse the judgment of the court below. 

3. The Supreme Court erred in holding that 
the direction by the trial court of a verdict in 
favor of the defendant ·was proper. 

AARON MARDER, 
Attorney of Plaintiff-Appellant. 

io 
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Notice and Grounds of Appeal. 

Endorsed: 

I · ·..:::• - •. '! 
i 

Service of within notice and grounds of ap-
peal is hereby acknowledged this 21s,t day of 
February, 1927. 

McCARTER & ENGLISH, 
Attorneys of Defendant-Respondent. 
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N otioe and Groi'1nds of Appeal. 

NOTICE AND GROUNDS OF APPEAL. 

Filed February 23, 1927. 

· NEW JERSEY SUPREME COURT. 

WILLIAM KATZ, 
Pla,intiff-A ppellant, 

vs. 

EssEx SALES CoMPANY, a New 
Jersey Corporation, 

D'e f endant-Resp ondent. 

Action 
at Law. 

On Appeal 
from , the 
Essex 
County 
Court of 
Common 
Pleas. 

Notice and 
Grounds of 
Appeal. 

To McCarter & English, Esqs., attorneys of de-
fendant-respondent: 

TAKE NOTICE that the plaintiff-appellant ap-
peals to the New Jersey Court of Errors and 
Appeals from the whole of the judgment en-
tered in the above-stated cause, on the following 
grounds: 

10 

20 

1. That the Supreme Court erred in affirming 
the judgment of the Essex County Court of 
Common Pleas. 

30 

2. The Supreme Court erred in ref using to 
reverse the judgment of the court belo-w. 

3. The Supreme Court erred in holding that 
the direction by the trial court of a verdict in , 
favor of the defendant was proper. 

AARON MARDER, 
Attorney of Plaintiff-Appellant. 
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Notice a.nd Grounds of Appeal. 

Endorsed: 

Service of ·within notice and grounds , of ap-
peal is hereby ackno,vledged this 21st day of 
ltebruary, 1927. 

McCARTER & J1JNGLISH, 
Attorneys of Defendant-Respondent. 

Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors and Appeals 

w ILLIAM OKIN, 

P la inti ff-Appellant, 

vs. 
EssEx SALES COMPANY, a New 

Jersey corporation, 
Defendant-Respondent. 

WILLIAM KATZ, 
Plaintiff-Appellant, 

vs. 
EssEx SALES COMPANY, a New 

Jersey corporation, 
Defendant-Respondent. 

Action at 
Law. 

On Appeal 
from New 
Jersey 
Suprerne 
Coi1rrt. 

Action at 
Law. 

On Appeal 
from New 
Jersey 
Supreme 
Court. 

BRIEF FOR PLAINTIFFS-APPELLAN ·Ts. 

These two cases were tried together in the 
Essex Common Pleas before the Honorable Ed-
win C. Caffrey, Judge, there being a direction of 
a verdict for the def end ant in both actions at 
the close of the case (p. 91) upon which judg-
ments were entered for the defendant (p. 13). 
The Supreme Court, on appeal, affirmed these 
judgments, ( opinion of Supreme Court on p. 
95 et seq.). These appeals are from the judg-
ments of affirmance by the Supreme Court. 

Statement of Facts. 

The suits arise out of an . automobile arid 
motorcycle collision and were instituted by the 
two plaintiffs against the defendant on the 
theory that defendant was responsible to each 
of them because of the negligence of the de-



f endant 's servant, one · vVilliam 1\1artin; · i11 . op~ 
era ting a motorcycl ~ owned by the def endan't; 
the plaintiff ~illia1n -· 0kin' ·s .. --·-claim····-·heing rot .. 
dan1ages to hi~ Peerless automobile and the 
plaintiff Willia~ Katz' claim being for personal 
injuries ( compl~ints, pp. 2, 3, 8 and 9). The 
accident occurreQ on July 13, 1925, at or a little 
after 10 :00 A. M. (p. 38, L' 15). The plaintiff 
Katz, . who was ·driving the car of the plaintiff 
· Okin, ,vas proceeding easterly on Northfield Road 
in West Orange, going to:v?ard .. Ne-,vark; just- -
before Northfield Road is intersected by Greg- · 
ory avenue, whi~h runs in a north and south di-
rection. He wa·$ going in second gear because · 
Northfield . Road )1t that point is at an incline (p. 
16, 11. 30-40) ·; th~ car driven by l(atz was about 
one-half way across the intersection when the 
motorcycle, [Joirf/f/ in a s01,ttherly · direction, shot 
out of Gregory avenue, . .struck . the automobile .. in-. 
the left center, back of . the front door, about 
opposite the driver; the · n1otorcycle bounded 
back, the . brakes of the car vvere put on, the wit-
ness Mooney hearjng the screeching and seeing 
the rriarks after · the accident; the 1notorcycle 
swerved to the southeast corner of Northfield 
Road and Gregory avenue; the car was turned · 
over, making · two turns, its occupants being 
thro,vn out. The motorcycle was . going fast 
( testimony of the witness 1\tiooney, ·pp . . 52-54.). 
The driver of the n1otorcycle fie"'.,. through the 
air ( testimony of the witness Gartland, p. 40), 
and he died as a result of the accident', and on 
the same day ( p. 46, 11. 35-38). . To the same ef-
fect generally is the testimony of the other 
witnesses in the case, who testifi .ed to the acci -
dent. · Plaintiff's car unquestionably had the 
right of way, since the , motorcycle . was on the 
automobil e 's left. Unquestionably as to negli-
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?ence the matter ,vas at least a que~ti~n for the 
Jury. 

The only reason given for a direction and 
argued on the motion there£ or, was that there 
was such a deviation by Martin, the driver of the 
motorc~cle, that ~he defendant was not legally 
responsible for his negligence (pp. 89-91). 

It was admitted that the motorcycle belonged 
to the defendant and the vvords '' Essex Sales 
Company'' were on the side-car attached to the 
motorcy~le (p. 18, 11. 15-25). David A. I>epue, 
the president of the defendant, testified (p. 777, 
· et seq.) that his company was in business on the 
day of the accident at No. 87 Halsey street 
Newark; that William Martin, a boy of eighteen' . 
was in its employ on that day and that he had 
been in its e1nploy for about four months and 
that his job was the delivery and picking up of 
brake bands, the company being in the whole-
sale brake-lining business principally· that he 
had ridden the motorcycle t'\vo days b~f ore and 
had inspected the brakes the Saturday before 
the day of . the acciden:, which was on a Monday, 
and had found them 1n good condition· that he 
told Willian1 J\ifartin at about 9 :15 A. M. to take 
a brake-lining cutter up to the firn1 of Barone 
& Tordell in West Orange for repair, to wait for 
the cutter to be repaired and to bring it back 
as soon as possible, and that the boy never 
came back; that he learned of the accident about 
10 :30 A. M. that day. Upon cross examination 
he testified that he was acquainted with the 
locality of_ the accide_nt, and after some spar-
ring, admitted that 1f a person were coming 
along Gregory avenue from Mount Pleasant 
avenue toward. Northfield Road (the cours e of 
th e. motorcycle JU,st before and at the time of the 
accident) he would be heading in the general di-
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;rection of Barone & . 'J~ordell and such · a cours _e 
··would be as direct as any course to Barone & 
Tordell 's (pp. 80-81; also that _ DeCamp on 
1fourit Pleasant avenue (near · ·and north of the 
scene of the accident) was a custo1?1er · of the de~ 
f endant company ·( p. 81), this last being admitted 

· right after _a general deni _al. -

The witness Culbert testified for the def end ant 
,(p. 84, et seq.) that he was service manager for 
the def end ant, and heard the instructions given 
the boy Martin on the day , of _ the , accident by 
Depue; on cross examination he twice repeated 
these alleged instructions almost word for 
word; although once (p. 85, 11. 1-5) he left out 
the instructions about waiting at Barone & -
Tordell 's until the- repairs _ were made, and · he 
could not repeat any other pa:rt o'f .the co:µversa-. 
tion bet-ween D~pue and the boy; and was mak- -
ing out an order when the instructions were -
alleged to have been given; and he c·ould not re-
member anything else said that morning. 

Barone, qf Barone & Tordell, testified ( p. · 
86) that between 9 :30 and 10 A. lVL on ,the day 
of _ the accid~nt, lVIartin came to his place of 
business with a machine an¢! helped him do the 
repair work which consisted of drilling holes in 
it to fasten same to an iron platform; that the -
jo'b was a cun1bersome one ( indicating that it 
took some tiine) and Martin stayed until five 
n1inutes before he was finished; also that (p.89) 
the scene of the accident ·was a little ·more than 
a mile northwest of his place of business. The 
·witness Gartland testified (p. 38) that he was 
on Gregory avenue about 300 feet southerly 
from Northfield Road at about 10 o'clock with a 
car with a flat tire; he saw the motorcycle · com- : 
h1g up Gregory avenue toward Northfield Road; 
that he ·walked to-ward Northfield Road to get an · 

5 

-air pu1np ,vhen he saw the motorcycle coming 
back and that five minutes at the most elapsed 
between the two times he saw Martin riding the 
defendant's motorcycle (p. 41, 11. 15-20). The 
witness Closs, a member of the West Orange 
Police Department states that the police got 
the call in connection with the accident at ten 
o'clock (p. 45, 11. 9-10) . . It will be seen therefor 
that the accident happened at the most, from 
five to ten minutes after Martin left Barone 's 
place. 

. The ,vitness- Imgrund testified that h-e saw 
Martin on the niotorcycle in question in the 
neighborhood in question before the accident, two 
or three tirnes a week on week-days in the after-
noon (pp. 63-64). 

The only question for determina .tion on this 
appeal, therefore, is whether the trial court 
should have directed a verdict for the defendant 
on the theory of deviation, and whether the Su-
preme . Court should have affirmed the trial 
court in so doing. 

POIN·T I. 

. The presumption arising out of the ownership 
of the motorcycle is that Martin was driving 
same for the defendant within the scope of his 
employment. · 

~n. Tischler v. Steinholtz, 99 N. J. L. 149, the 
op1n1on of this court reads as follows on pages 
152-153: 

'' The evidence showed that the car was 
owned by the def end ant J\iiorris Steinholtz. 
Such proof. of ?,ef endant 's o,vnership of 
an_ automobile dr1_ven on a public highway 
rais~s a p_resu,mption of fact that such auto-
1nobile J,Das in the possession of the def end-
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ant, if not personally, then thro11:gh his serv-
ant, the driver, and that snch _driver was act-
ing within the scope of his e1nployment. 
Of course both or either of these presump-
tions ma; be overcome by uncontradicted 
proof to the contrary; and if so overco1?e 
by uncontradicted proof that the automobile 
·was not in the possession of the owner or 
his servant or was not being used by the 
servant within the scope of his employment, 
then a motion for a direction of a verdict 
for the defendant owner will be granted. 
If, however, th e evidence is c~ntradi~tory, or 
reasonably subject to contradictory interpre-
tations, the qu,estion of liability is for the . 
jury. Doran v. Thomsen, 76 N. J. L. 754; 
Missell v. Hayes, 86 Id. 348; MahGJn v. Walk -
er, 97 N. J. L. 304. Here the defendant 
owner sought to overcome by proof the pre-
sumption of agency. In the course of t~e 
testimony it appeared that the automobile · 
was for the use of the defendant o,vner 's im-
mediate family, consisting of his wife and 
daughter and son, the defendant driver. It 
appeared that the owner could not drive the 
car and had no license to drive it, and that 
the' son had a license and habitually drove 
it for the family; that on the day in question 
he had driven his mother and sister to his 
grandmother's home and was to b_ring th~m 
back to their own home later. It is not dis -
puted that if the accident occurred whi~e ~-e 
was going to bring them back, as plaintiff 
contends the question of the liability of the 
father ~ould be for the jury. J.lf issell v. 
Hayes, silpra. The_ defendant owner,_ how-
ever contends that 1t occurred after his son 
had ' brought the family back · hon1e, and 
while he thereafter was driving for purpos.es 
of his own. But the son admitted that, at 
the time of the accident, he was going in the 
direction of his grandmother's home. On 
the first day of the trial he testified that 
he 'believ ed' he was to take them hon1e 
later, and then being further pressed, said 
he was uncertain ·whether or not he took 
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them ho111e before the accident. On the sec-
ond day of the trial, upon being recalled he 
testified that he had taken them home before 
the accident. Over against the presumption 
referr~d to and t~is contradictory testimony 
there 1s the testimony of his mother and 
sister to the effect th.at the son took them 
home at a time before the accident is said to 
have occurred. But the evidential value of 
their testimony ,vas much shaken on cross-
examination. In this posture of the proofs 
the question of the liability of the father 
was- properly subn1itted to the jury. Crowell 
v. Padolslcy, 98 N. J. L. 552." 

-POINT II. 
The trial court should have left the question 

of deviation to the jury. 

. Whether or not the witness, Depue, gave the 
instructions he is alleged to have given to Martin, 
was a question of fact that should have been de-
termined by the jury. Appellants were unable 
to contradict him at tbe trial, but nevertheless 
contr .ov ert ed these alleged instructions. This 
court has held in numerous instances that when /4 
testimony of a witness js never to be deen1ed to 
so conclusively esta-blish a fact so as to make--it 
one to be determined by the court, rather than 
by the j1;1ry. See Clark v. P'Ublic Service , Elec-
tric Co., 86 N. J. L. 144; N ell v. Godstrey, 90 N. 
,T. L. 709; S ecortd National Bank v. Smith, 91 N. 
J. _ L. ·53_1; also di ssenting opinion of Chancellor .,.1 / /.J )A.1.i .. _ .~ _- /\ 

Walker 1n Croneclcer v. El all, 92 N. J. L. 450. J/ /,UV'~ · 
t1'6~/~0 . l)epne 's · testimon y · and the testimony of the 

" ritnes ·s Culbert was cont~·overted .( see argument 
on dire~'tio1:1, 91, 11. 15-20) and where inferentially 
contradicted as above pointed out in the stat e-
1nent of facts where Depue spars on cross ex-
am.inatioi1 and thei1 mak es an adn1ission right 
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after general denial and Culbert reme~bers 
only the ,vords of instructions and niechanically 
rep:eats these; he was doing so~ething else at 
the tiine the instructions were grven and cannot 
ren1ember anything else said at the time. 

There is direct testirnony, however, as pointed 
out in the statement of facts above that the de-
fendant had customers near the locality in ques-
tion to ,vit DeCamp and that the witness, Im-

' ' t· O'rund sa-w Martin on the motorcycle in ques 1011 
b ' • 
in the neighborhood in question before the acci-
dent, about two or three tin1es a week on week-
days in the afternoons. 

It is respectfully submitted that the case_ at 
bar is wholly ,vithin the Tischler case above cited 
and that the question of deviation should have 
been left to the jury. The jury could have found 
that the alleged instructions were not · given, or 
that Martin at the tin1e of the accident ·was about 
the business of the defendant. In addition to 
'the presun1ption mentioned in Point I of this 
brief, there is a further presumption of fact of 
the continuance of this n1aster and servant re-
lationship or action within the scope of authority 
under the general rule, that the continuance of 

. a fact or condition is presumed ( see 22 C. J. 
page 86, et seq.; also Lep,ort v. Todd, 32 N. J. L. 
124, on page 128, where it is held that where a 
person goes into possession of premises as a 
tenant, there is a presumption of the continuance 
of the tenancy). 

It is subrnitted that the jury could have found 
that Martin took the motorcycle when he left 
Barone & Tordell 's in order to test it or some 
part of it; it ,vill be remembered that he was 
away fron1 Barone & Tordell 's between but 
five and ten minutes when the accident occurred; 
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and this ·wo11ld made the defendant liable under 
the doctrine of l)epite v. Salrnon Co., 92 N. J. L. 
550, where it is stated that if what the servant 
does is for tl1e benefit of both the master and 
himself, the master is liable; further the direc-
tion to ,vait alleged to have been given unques-
tionably carries with it an authorization to see 
that the motorcycle was in proper condition for 
the purpose of travelling from Barone & Tor-
dell's to the defendant's place of business; as 
above inti1nated the jury could have found that 
at the Lime of the accident the boy was returning 
from DeCamp, the customer of the defendant 
on some business of the def end ant. 

It is further submitted that even if the jury 
found that l\![artin ·was not told to go to De-
Carup 's but went to DeCan1p 's on his o,;vn initi-
ative about some business of the defendant, 
then the defendant would be liable unde.r the 
rule that ·where a servant is engaged in his 
master's business although he is doing something 
opposite to ·what his master told him to do, the 
n1aster is nevertheless responsible. See Donald-
son v. Ludloi .v ct Squier, 94 N. J. L. 306, citing 
D1·iscoU v. Ca.rlin, 50 N. J. L. 28, on page 30. 

POINT III. 
The jury could have found that Martin was 

returning to duty when the accident occurred 
and hence the defendant would be liable. 

The opinion of the court below does not seen1 
to 1nake any 1nention of this point, although the 
same was argued on th e appeal to it. 

The evidence above adverted to in the state -
1nent of facts shows unquestionably, it is sub-
111itted, that Martin was on his way back to 
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Ba.rone cf; Tordell's a.t the tirne of the accident; 
that he was pitrsit-ing a.s direct route as possible 
back to Barone & Tordell's; tha.t the accident · 
happened at the most betiveen fi·ve and ten min-
utes after he left Barone & Tordell's a.t a place 
a little over a mile northwest of Barone & Tor-
dell's, (not a very great distance in these days 
of motor vehicles). 

There are hvo unreported New Jersey cases 
holding that, notwithstanding the servant's devi-
ation or departure from his employment for pur-
poses of his o-wn, if at the time the act coin-
plained of, the servant had f~lfilled his purpose 
and was returning to resume his duties, the 
master would be liable; the cases are ·Patrizio v. 
Bancroft and Bra 1u1i. v. Voorhees, and are given 
in full by way of appendix to this brief. In the 
Patrizio case, the deviation was unauthorized by 
the master; in the Braun case, the servant ,vas 
given ·permission to make the deviation. This 
question of deviation is discussed in 22 A. L. R. 
pages 1397, et seq., particularly pages 1405-1419 
and in 45 ... i\.. L. R ., pages 486-489, and a contra-
riety of opinion by the various courts of different 
states is indicated, some basing the decision on, 
,vhether the deviation was with the master's con-
sent or not; sorne ori the distance of deviation, 
and some on the time of deviation. 

The note in 22 A. L. R. follows the case of 
Riley v. Standard Oil Co., Ne-w York Court of 
Appeals, 231 N. Y. 301, 132 N. E. 97. In this 
case defendant's chauffeur named Million ·was 
ordered by defendant to go ·with defendant's 
truck fron1 defendant's mill to certain railroad 
yards about two and one-half miles away, to 
''obtain there some barrels. 'Of paint and return 
at once. After the truck was loaded, l\!Iillion 
discovered soine waste pieces of ,vood. He 
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threw then1 on the truck, and on leaving the 
yards, turned, not towards the mill, but in the 
opposite direction. Four blocks away was the 
house of a sister, and there he left the wood. 
This errand served no purpose of the defendant, 
nor did the defendant have kno,vledge of or con-
sent to the act of the -chauffeur. Million then 
started to return to the mill. His course would 
lead him hack past the entrance to the yards. 

· Before he reached this entrance, and when he 
had gone but a short dis tance from his sister's 
house, the accident occurred.'' 

The opinion by Judge Andrews reads party 
as follows: 

"We are not called upon to decide whether 
t~e defenda~t mig:ht not have been respon-
sible had this accident occurred while Mil-
lion was on his way to his sister's house. 
That would depend · on ·whether this trip is to 
be regar~ed as a new and independent jour-
ney on his own business, distinct from that 
of his master (Storey v. Ashton, L. R. 4 Q. B. 
476, 10 Best & S. 337, 38 L. J. Q. B. N. S. 
22~, 17 vVeek, Rep. 727; McCarthy v. Tim-
m,ins, 178 Mass. 378, 86 Am. St. Rep. 490, 
59 N. E. 1038), or as a mere deviation from 
the general route fron1 the mill and back. 
Consjdering the short distance and the lit tle 
tin1e involved,-considering that the truck 
,vhen it left the yards, ,vas loaded ·with th~ 
defendant.'s goods for delivery to its mill, 
3:nd that 1t was the general purpose of l\1il-
hon to return there,-it is quite possible a 
question of fact would be pres ented to be de-
cided by jury. At least, how ever, with the 
'W~od deliver ed, with the journ ey back to th e 
1ff!ill beg~, at some point in the rout e Mil-
lion aga.in engag ed in th e def end ant's busi-
n es,s. That point, in v iew of all th e circurn-
stan:ces, we think he had reach ed . . Jo ne s v. 
Weir;,and, 134. App. Div. 644, 119 N. Y. Supp. 
441. (Italics mine.) 
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In 111 cl(ierman v. Lehn1.a,ier, Suprcn1e Court of 
Errors of Connecticu 81 Atl. 969, 1911 ( cited in 
22 A. L. R. above ref erred to), the defendant's 
chauffeur was about his own affairs pending re-
turn for his master at a theatre at 9 :30 o'clock 
in the evening and had started back toward the 
theatre when the accident occurred. The opinion 
reads partly as follows ( on p. 971) : 

"In the case before us the servant with 
the knoVirledge and consent of his master 
left him with his motor vehicle to engage 
in a 1natter personal to the servant for a 
li1nited period. The services of the day in 
which the servant vvas engaged had not been 
completed when the accident happened. He 
was not then wholly at liberty from his 
n1aster 's eng-agcn1ent and pursuing his o,vn 
business enclusively. · If the injury had been 
inflicted Virhile Shatzer ·was going from 
barber shop to barber shop in Norwalk and 
South N or,valk, the question ,vould have 
been different. But we do not deem it nec-
essary to express any opinion upon this 
phase of the case, because the accident oc-
curred when the private business of Shatzer 
had been con1pleted, and he was operating 
the defendant's automobile back over the 
road which he had previously travelled, for 
the purpose of discharging the duty for 
,vhich he was employed and intended to per-
form. vVhen the automobile struck Seiler, 
Shatzer ,vas not engaged in any affairs of 
his own, hut was attending to the business 
of the defendant in the scope of his em-
ployment. As bearing on the subject, see 
Mitlvehill v. Bales, 31 Jviinn. 364, 17 N. '\V. 
959, 47 Am. Rep. 796; Rahn v. Singer Mfg. 
Co., (C. C.) 26 Fed. 912." 

The Cron ecker case cited in the opinion of the 
court beloVir, it is submitted, does not involve the 
returning to duty question at all, nor does it in-
volve the question of joint benefit above argued 
( such as testing the n1otorcycle), or_ the question 
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· of possibly· visiting the customer of the def end-
ant, above argued, and plaintiff further submits 
that the case at bar is not in any' ··way . analogoiis 
thereto. 

,, 
It is respect~ully submitted, in · view of the 

facts in the case at bar above pointed out that 
the returning to duty doctrine should be f al-
lowed, if p.ot on its general principle, at least on 
the theory of the extremely short lapse of . time 
between the possible deviation and the possible 
returning to duty and consequent accident or on 
the theory of the possible implied consent by the 
defendant to the taking of the vehicle by Martin 
from Barone & Tordell 's. 

In conclusion, it is respectfully submitted that 
the direction was erroneous and that the judg-
ment of the Supreme Court should be set aside 
and a venire de novo awarded to the appellants. · 

AARON MARDER, 
Attorney for and of Counsel with' 

Plaintiff-Appellants .. 
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NEW JERSEY SUPR~ME COURT. 

No. 61 Nov. T. 1919. 
Pasqual _e Patrizio, Adrn. 

vs. 

Frank Bancroft. 

Defendant's 
R1.ile to 
Show Cause. 

Argued before Gummere, Chief Justice, and 
Justices Minturn and Black. 

For the Rule, Gedney & McBride. 
Contra, J. Victor D 'Aloia. 

Per Curiam. 
This action was brought by the plaintiff as 

administrator of his daughter, Pasqualine, to 
recover for her death which resulted from being 
run over by an automobile driven by the de-
fendant's son, a youth between seventeen and 
eighteen years of age. The car was the property 
of the New Hampshire Fire Insurance Company, 
and was furnished by it to the defendant, who 
was its state agent, for his use in their business. 
It is· argued that the defendant cannot be held 
liable for this accident because of lack of owner-
ship of the car. We find nothing of merit in this 
contention. r~I1l1e car being in his possession and 
control the defendant is liable if it ,vas being 
used by his son in the father's business, and the 
accident ,vas the result of the son's. negligence. 

The jury were entirely justified in finding that 
the accident resulted fro1n the negligence of the 
driver of the car. The only troubleso1ne ques-
tion in the case is whether, at the time of the 
accident, the son was engaged in the father's 
business. The defendant's case was this: 

About-half-past ~ne in the afternoon of the day 
of the accident he · and his wife went with his 
brother-in-law and son1e friends on a pleasure 
ride in the brother~in-law 's automHoile-~---When 
leaving his home the defendant instri1cted his 
son to get the . car from the garage and have 
it at his (defendant's) house about half-past 
five in the afternoon so that he (defend ant) 
n1ight drive to his office to get his mail. About 
half an hour after the defendant lef t home the 
son, ,vith his younger . bFother, went- to · the ga:.. 
rage and got the car, and drove · it to the house 
of a bo1· friend who, lived about a mile from the 
garage, and still further than tha t from the 
defendant's house, his purpose being to bring 
the friend Lack to his home to spend the after-
noon. rrhe accident occurr~d after he had got 
his friend and was .· returning to his father's 
house. If the accident had occurred while de-
fendant's son was going to his friend's house, 
no liability ,vould have rested · upon the defend-
ant, for the son was not, in doing that, engaged 
in his father's business, but was driving the car 
solely on his own account and for his own 
pleasure. But having reached the friend's 
house, in violation of his duty to his · father, 
his obligation to take the car to the place where 
his father had ordered hirn to take it still per-
sisted, and it was while he was doing this the ac-
c1dent occurred. In bringing the car back to his 
father's house, l1e was engaged in . the father's 
service, and tl1a.t renders the defendant liable. · 

It is argued that the amount of . the verdict, 
$2,000, was excessive. '\¥ e think ·this contention 
is without u1erit. 

The rule to show cause will be discharged. 
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NEW JERSEY SUPREME COURT. · 

February Terrn, 1921. 

Valentine Braun, et als., 
Plaintiffs, 

vs. 

Joseph P. Voorhees, et als., 
Defendants. 

Submitted February Term, 1921. 

On Rule to · 
Show Cause. 

Before Justices Swayze, Parker and Black. 

For the rule, vValter L. Glenney, Esq., and 
Messrs. Edwards & Sn1ith. 

Contra, Mr. James R. Nugent. 

Per Curiam. 
This was an accident case. The plaintiffs 

were all occupants of an automobile owned and 
driven by the plaintiff Valentine Braun. On 
February 7, 1919, ·while being east on Gould 
avenue, in the City of Newark, and at the inter-
section of South 12th street, the automobile of 
the plaintiff came into contact with another auto-
mobile owned by the defendant J osepb P. Voor-
hees and driven by his chauffeur George Lauter, 
which was proceeding northerly on South 12th 
street. 

Verdicts for the plaintiffs ·were returned by 
the jury. The defendants obtained the rule. 
The ffwner of the auton1obile, Joseph P. Voor-
hees, rests the motion for a new trial on eleven 
reasons. The first four challenge the liability 
of the owner of the automobile for the accident. 
The other seven reasons allege the verdicts are 
excessive. These latter reasons require no dis-

i1 

cussiort. - ·We · think .the verdicts ·were · Justified 
by the evidence. The other reaso~s may all be 
disposed of under No. 2 which is , tun exception 
to th~ Judge's charge as follows, '-'-..I . :cliarge you, 
that if you find as a matter of £a.ct that the 

. ,. 
chauffeur ·was given permission by !1rs: ·Voor-
hees to go to Newark to see his friend and return 
to the High School about ten o'clock to get her 
and he went to Newark to his friend's house and 
con1pleted his errand, and was returning to the 
High School in accordance with Mrs. Voorhees' 
ins t ructions, and the accident happened at that 
tin1e, then he was engaged in the service of the 
defendant Voorhees.'' This we think is an ac-
curate statement of the law applied to the facts, 
as they appear in the record. The chauffeur 

' George Lauter, was a regularly employed servant 
of the defendant, Voorhees, on duty entrusted 
·with the car. This distinguishes the case under 
discussion ·with Doran v. Tho1nsen, 76 N. J. L. 
754, and falls in principle ·within the case of 
Ferris v. McArdle, 92 N. J. L. 580; Patrizio v. 
Bancroft, No. 61 Nov. Term Supreme Court 
1919; in the latter case, a father directed his so~ 
to get the automobile from the garage and have 
it at the ho1ne at 5 :30 o'clock. The son took the 
car out of the garage and went off to the house 
of a friend, on r ·eturning from his friend's house 
to his father's house. the accident occur~ed. In 
bringing the car back to his father's house that 
case held, the son was engaged in the father's 
se~~vice and rendered the father liable. So, in 
this case, the chauffeur in bringing the car back 
for Mrs_. Voorhees was in his 111aster 's business 
and that renders the defendant liable under the 
above · authorities. 
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We find no legal reason for disturbing the 
verdicts rendered in this case. The rule is, 
the ref ore discharged ·with costs. 

' ' Filed June 7, 1921. 

Enoch L. Johnson, . 
Clerk." 

19 

Robertson v. Spitl er, 153 l\1:inn. 395, 190 
N. ,v-. 992, Dibell, J., on p. 993 of N. W. 

'' The argument is made, though not greatly 
urged, that it is not shown tha t the driver 
of the defendants' auto was acting within 
the scope of his employrnent. The evidence 
is sufficient, and that is all we need to deter-
mine. The def e1idants did business under 
the nan1e of 'Northwestern Oldsmobile Com-
pany.' The truck involved had printed on 
it the words 'Oldsn1obile Servjce.' It was 
owned by the defendants. They employed 
the driver. He had taken the truck ·with 
their pern1ission. There was evidence that, 
though rightfully out with the car, he had 
no specific business on Hennepin at the 
time. I-le had gone to a paint · shop on Lyn-
dale, apparently to get some articles for his 
en1ployers, and they not being . ready he 
drove down !-Iennepin with no particular 
purpose except" to use his time until such 
articles w·ere ready for delivery. The cases 
have been recently considered. B ehr ens v. 
Iiawk eye Oil Co. (Minn.), 187 N. W. 605; 
Pi epho v. 111. Sigbert-Au :es Co. (Minn.), 188 
N. W. 998; Stonernan v. Smyth (Minn.), 190 
N. W. 607. The evidence sust ains a finding 
that he ·was in the line of his employment." 
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NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

Nos. 82 and 83. l\fay Term, 1927. 

OKIN vs. ESSEX SALES COMP ANY 
KATZ vs. ESSEX SALES COl\fPANY 

The following are quotations from Fiacco v. 
Carver, 234 N. Y. 219, 137 N. E. 309, cited and 
quoted in respondent's brief (pages 10-12). The 
following quotations, however, are not given 
in respondent's brief and when read, it is sub-
mitted, change the aspect of the Fiocco case, as 
given in respondent's brief. 

This paragraph follows immediately after the 
first paragraph quoted on page 11 : 

'' Such a departure is here shown, apart 
altogether from the narrative put before us 
by the driver. The plaintiff's testimony, 
confirmed by the testimony of his witnesses, 
breaks the force of the presumption that 
might otherwise be indulged, and leave his 
case unproved unless something is in the 
records, in addition to the presumption, to 
sho,v that the defendant's servant was in 
the course of the employment. The wagon 
was an electric truck intended for the trans-
portation of merchandise in connection with 
the defendant's business. At the time of 
the accident it was crowded with boys, 
'packed as thick as sardines,' ,vhom the 
driver was taking on a frolic. They filled, 
not only its body, but also the roof and 
sides and box. Plajnly on proof of these 
facts. the presumption vanishes that the 
driver was discharging his duty to the 
master. '11he character of the transaction 
is so extraordinary, the occupation of the 
truck by the revellers so dominant and ex-
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elusive, · as -to :rebut the inference that the 
driver was serving his employer at the same 
time that he ·was promoting the pleasure of 
his friends. The dual function; ,if it existed, 
can no longer rest upon presu~ption. _ Re~-
ularity will no longer be take?: __ for ~ra1:ted 
when irre ·gularity is written over the ·whole 
S1Jrfac,fi_ of the -picture. We . will -no l~ng.er 
presu~e anything. ,_-What - the pla1~~1ff 
wishes us to find for him he must prove. 

And the last paragraph quoted on page 12 of 
respondent's brief reads in full as follo,vs: 

''We think the servants' purpose to return 
to the garage was insufficient to bring him 
back within the ambit of his duty. He was 
indisputably beyond the ambit while making 
the tour of the neighborhood ·which ended 
when he stopped at Catherine Street upon a 
visit- to a pool room. Neither the tour nor 
the stop ·was incidental to his service. Duty 
was resumed if at all, when ending the tour, ' . he had embarked upon his homeward Jour-
ney~ · It was in the very act of starting that 
the injury v,as done. The plaintiff had 
climbed upon the truck ,vhile it was at _ rest 
in front of the pool room, still engaged upon 
an errand unrelated to the · business. The 
negligence complained of is the -setting , of 
the truck ·in motion without giving the in-
truder an opportunity to reach the _ ground. 
The self~same act that was the cause of the 
disaster is supposed to - have ended - the 
abandonment and 're-established a relation 
which till then had been suspended. Act 
and disaster would alike have been avoided 

, · if the relation had not been broken. Even 
then, however, the delinquent' servant did 
not purge himself of wrong. The field of 
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duty once forsaken is not to be re-entered 
by acts evincing a divided loyalty and thus 
continuing the offense. Many of the illicit 
incidents of the tour about the neighborhood 
still persisted. The company of merrymak-
ers was still swarming about the truck. The 
servant ,vas still using the property of the 
master to entertain ·his friends and help the 
merriment of the carnival. The presence of 
these merrymakers ·was the very circum-
stance that had prompted the little boy to 
jump upon the truck, and make himself a 
party to all the fun and frolic. Add to this 
that the truck was still far away from the 
route which it would have traveled if the 
servant had followed the line of duty from 
the beginning. We do not need to separate 
these circumstances and to insist that any 
one of them alone would be strong enough 
to shape the judgment. Our concern is with 
the aggregate. We are not dealing with a 
case ,vhere in the course of a continuing rela"'. 
tion, business and private ends have been 
co-incidentally served. We are dealing ,vith 
a departure so manifest as to constitute an 
abandonme -nt of duty, exempting the master 
from liability till du ty is resumed. Viewing 
the circumstances collectively, we are con-
strained to the conclusion that at the moment 
of the wrong complained of, the forces set 
in motion by the abandonment of duty were 
still alive and operative. Whether ,ve have 
regard to circumstances of space or of t ime 
or of causal or logical relation, the home-
,vard trip was bound up with th~ effects of 
the excursion, the parts in terpenetrated and 
commingled beyond hope of separation. Di-
vision more substantial must be sho,vn be-
fore a relation, once ignored and aban-
doned, will be renewed and re-established.'' 
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New Jersey Court of Errors and Appeals 

WILLIAM OKIN, 

Plaintiff-Appellant, 
vs. 

EssEx .SALES ObMPANY, a New 
Jersey corporation, 

Defendant-Respondent. 

WILLIAM KATZ, 

Plaintiff-Appellant, 
vs. 

EssEx iSALES ·Co.MPANY, a N e,v 
Jersey corporation, 

Defendant-Respondent. 

Action 
at Law. 
On Appeal 
from 
New Jersey 
Supreme 
Court. 

Action 
at Law. 
On Appeal 
from 
New Jersey 
Supreme 
Court. 

BRIEF FOR DEFENDANT-RESPONDENT. 
' 

Facts. 

The accident involved in these two appeals oc-
curred at the corner of North.field Road and 
Gregory avenue, West Orange, on July 13th, 
1925, around ten o'clock in the morning of that 
day (21 and 22). The automobile, driven by the 
plaintiff Katz and owned hy the- plaintiff Okin, 
was proceeding east on North.field Road to,vard 
Newark and was struck by a motorcycle going 
south on Gregory avenue, the motor.cycle being 
the property of the .. defendant named in these two 
appeals (17). 

At the conclusion of the entire case, the Court, 
the Honorable Edwin 0. Caffrey, Common Pleas 
Judge, before ·whom the cases ·were tried, di-
rected verdicts in favor of the defendant, on the 
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ground that it was shown by uncontradicted · 
proof that :11artin, who . at tlie time of the acci-
dent was driving the def end ant's motorcycl~, had 
departed from the instructions given him, so that • 
the relation of master and servant did not exist 
at the time of the -collision, sufficient to hold the 
defendant on the ; doctrine of respond eat superior. 
The Supreme Court, on appeal, affirmed the 
Essex County Court of Common Pleas, the opin-
ion appearing in full in the state of the case, 
at pages 95, et seq., and these two appeals are 
from the judgments of affirmance by the Supreme 
Court. 

The propr~ety of the Trial Court's rulings in 
directing the verdicts in favor of the defendant, 
is the only question before this Court on these 
app~als and we believe that an examination of 
the record will show that the ruling was proper 
and that these , appeals shQuld .. he ____ dismissed. -
William Martin was operating the def end ant's 
motorcycle when the accident happened and as 
the result of the accident, he was killed. On 
the morning in question, he was told by David 
A. Depue, the president of the defendant Com- · 
pany, which makes wholesale brake linings, to 
take a 'brake lining cutter from the Company's 
place of business, 87 Halsey street, N ewa!k, N e-w 
Jersey, to Barone & Tor-dell at Valley and Forest 
streets, Orange, New J.ersey, to wait for the 
cutter to be repaired and bring it ba,ck as soon 
as possible (77 and 78). He was given these 
instructions at nine-fifteen in the morning and 
never returned. The place where the accident 
happened, Northfield Road and Gregory avenue, 
was in West Orange, about a mile and four-
tenths from Barone & Tordell 's shop ( 79) and 
northwest of it ( 89). 
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David A. Depue testified first for the def end-
ant Company and said, pages 77 and 78: 

'' Q Are you connected with the Essex 
Sales Company, the defendant in this case f 
A I am. 

Q What is your relation with the com-
pany f A I am president. 

Q Where does your company do busi-
ness f A 87 Halsey street, Newark. 

Q Was it there on July 13, 19251 A It 
was. 

Q What was the ,business of the com-
pany f A Wholesale brake linings, prin-
cipally. 

Q Were you in your office that dayf A I was. · 
Q Did you employ William Martin f A I did. 
Q He was a boy of about eighteen f A 

Yes. 
Q And he was in your employ that day f 

A Yes. 
Q How long had he been in your employ 

up to that time f A About four months. 
Q What was his job f A Delivery and 

picking up brake bands.'' 
Regarding the instructions ·which he gave to 

Martin on the day in question, he said, pages 78 
to 80: 

"Q Did you give Martin anything having 
to do with your company on that motorcycle 
on July 13, 1925 f A Yes. 

Q What did you tell him to do f A I 
told him to take a brake lining cutter up to 
the firm of Barone & Tordell in vVest 
Orange, Virait for the cutter to be repaired 
and bring it back as soon as pos·sible. 

Q What time did you tell him f A 9 :15. 
Q Did he ever eome back f A No. 
Q Did you subsequently learn that he had 

been in a collision f A Yes. 
Q Did you go to the scene of the aeci-

dent f A I did. 
Q About ·when did you get there, do you 

know f A About a quarter before eleven. 
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Q \Vith reference to Barone & Tordell 's 
place, where was it 1 A A mile and four ~-
tenths from the int 'ersection of Grego}'y ave-
nue and Northfield Road; that is the distance 
from the shop to the intersection. 

Q Had your company . any business on 
July 13th which required the presence of 
Martin at Gregory avenue and Northfield 
Road, West Orange 1 .A We did not. 

Q -Had you ever gone from your place of 
business on Halsey street to Valley street, 
Orange, where Barone & Tordell 's .shop was, 
by motor or motorcycle 1 A Yes, I have 
driven that distanee. 

Q Did your course, or does .the course, or 
did the course between those two pl~ces -take 
you to Northfield Road and Gregory avenue, 
West Orange 1 ·A It does not. 

Q You say that you instructed J\ifartin as 
to what · to · do with reference to the brake 
lining -cutter 1 A _ I did. 

Q Was anybody present when ·you gave 
him those instructions? A There was. 

Q Who was that? A William Culbert. 
Q Is he still in your employ 1 A He is. 
Q When did you learn of this accident 1 

A About 10 :30. . 
Q Ten-thirty? A Yes. 
Q Had you, prior to learning of that, had 

any telephone talk -with Barone of Barone 
& Tordell? A I had. 

Q Do you know what time that talk was? 
A About, yes. . _ -
. Q What time 1 A About 10 :15. '' 

On his cross examination, Mr. Depue said, 
pages 80 to 81 : 

"Q You are acquainted ,vith the locality 
of this arccident, are you? A I am. 

Q And the street running immediately 
parallel with Northfield Road and immedi-
ately north · of Northfield Road, is Mt. P~eas-
ant avenue? A Yes. 

Q If two persons were coming along 
Gregory avenue from Mr. Pleasant avenue 
toward N orthfie1d · Road, that person would 

' ' 
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then be heading toward or in the general 
direction of Barone & Tordell f A He 
would be going south. 

Q Can't you answer my question yes or 
no? A Generally, yes. 

Q Specifically. A He would never 
reach Barone & Tordell 's if he kept going 
straight ahead. 

Q It could have been on his way to Ba-
rone & Tordell 's? A Yes. 

Q . In fact, it is as direct a way as there 
jg to ·Barone & Tordell up Northfield Road, 
isn't it? 

Mr. Studer: I object, because that as-
sumes a right to be in West Orange. 

The Court: I ,vill overrule the objection. 
The Witness: From Mr. Pleasant ave-

nue? 
Q Yes. Along Gregory avenue to Mt. 

Pleasant avenue. A It is as direct as any 
other. 

Q Did this boy Martin ever use the 
motorcycle for his own purposes with your 
consent 1 A No. 

Q Positive about that 1 A Positive. 
Q \Vhere was the motorcycle deposited f 

A. 34 Essex street, Newark. 
Q Did he ever drive home with it? A 

Not to my knowledge. 
. Q Do you know where this boy Martin 

lived 1 A Sussex avenue. 
Q Is Essex street -anywhere near Sussex 

avenue1 A No. 
Q ~ut you remember specifically that you 

1old him to have this brake lining cutter 
fixed at Barone & Tordell's 1 A I do. 
. Q Did you tell him anything else at tha t 

time~ A I told him to wait for it until it 
was finished . and bring it back. 

Q Was this boy always prompt in his 
errands 1 A Yes.'' 



William F. Culbert, corroborated what Mr. De-
pue had said regarding instructions given by him 
to Martin, his direct testimony being, page 84: 

'' ·Q Mr. Culbert, do you work for the 
Essex Sales Company? A Yes, sir. 

Q In ,~hat capacity~ A · Service man-
ager. 

Q Did you work for the Essex Sales 
Company on July 13, 1925? A Yes, sir. 

Q Were you present that morning at that 
place of business at the time Mr. Depue gave 
some instructions to William Martin~ A 
Yes, sir. 

Q Did you hear the instructions he gave 
Martin~ A I did. 

Q What did he say f A 'Go to Barone 
& Tordell 's for the brake lining cutter and 
have it repaired, ·wait for it and bring it 
back.' 

Q Did he ever come back f A No. 
Q What time was that~ A About a 

quarter-past nine.'' 

On cross examination, J\{r. Culbert said, pages 
84 to 85: 

'.'Q What timef A About a quarter-
past nine. 

Q Where were you at the time 1 A At 
the bench desk at the office. 

Q How far from Mr. Depue were you~ 
A About two feet. ' . 

Q What -were you doing f A Making out 
an order. 

Q And listening to Mr. Depue at the 
same time? A Yes, sir . 

Q How long have you been in the employ 
of the Essex Sales Company 0? A Since 
July 6, 1925. 

Q Since the 6th of Julyt A Ye·s, sir. 
Q What words did he use f A 'Go to 

Barone & Tordell 's, have this brake lining 
cutter repaired and bring it back ·when . he is 
finished with it.' 

Q Can you repeat any other part of the . 
conversation . that took place between ~:Ir. 

d 
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Depue and young Martin at that time 1 A 
No, sir. 

Q Was there any other thing said at that 
time ,but those words 1 A No, sir.'' 

J\{ark J. Barone of Barone & To rd ell also te s-
tified on behalf of the defendant, saying, page s 
86 to 87: 

'' Q Mr. Barone, ,vhere is your place of 
business? A At Valley and Forrest street s, 
Orange, New ,Jersey. 

Q What was your business on July 13, 
1925 A General repair business. 

Q Did you at that time do general repair 
work for the Essex Sales Company among 
other customers~ A Yes , sir. 

Q On the morning of July 13, 1925, did 
a boy, William Martin, come to your place 
of business with some kind of a machine 1 
A Yes. 

Q Did you take it from him ? A Ye s, 
sir. 

Q What did you do with it ? A I drilled 
some holes in it to fasten to an angle iron 
platform. 

Q Was that repair work? A Yes. 
· Q Did this boy help you ? A Yes, sir, it 

was a cumbersome job and he helped me. 
Q Did he stay until you drilled the hole s~ 

A. Ile stayed until I drilled the holes; he 
didn' t wait until I got through. 

Q How long before you finished did he 
leave, if you remember ? A Five minutes. 

Q Do you know where he wen t 1 A I 
do not. 

Q About what time did he get . there , do 
you know 1 A Behveen half-past nine and 
ten. 

Q And did you ever see him again 1 A 
No, sir.'' 

He was not cross examined by the ,plain t iff's 
attorney, bµt after the plaintiff had rested, Mr. 
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Barone was recalled by the Court and gave the 
following evidence, page 89: . 

'' Q Mr: Barone, do you know where 
Northfield Road and Gregory avenue inter-
sect f A Yes, your Honor. 

Q How far is it from your place of busi-
ness? A A little over a mile. 
By Mr. Studer. 

Q Is it west or east of your place of 
·business? A It is northwest. 

Q Is that to-ward Newark or toward West 
Orange 1 A It is toward Montclair.'' 

The testimony above recited was the only tes-
timony given with reference _to Martin's author-
ity to bind the defendant and jt was entirely 
uncontroverted, either by cross examjnation or 
by direct testimony offered on behalf of the 
plaintiffs. At the conclusion of the entire case, 
the following motion was made for the defend-
ant, pages 89 to 90 : 

'' Mr. Studer: If your Honor please, I 
respectfully move for the direc t ion of a ver-
dict on the ground that there is uncontro-
verted testimony here that the chain which 
linked Martin to the Essex Sales Company 
was broken when, from the testimony, it ap-
pears that he was in West Orange at the 
time of this accident. It is uncontroverted 
that he was sent to Orange .with the ma-
chine to be fixed, to wait for it and bring it 
hack and at the time of the accident he was 
doing none of those things in We st Orang ·e. 
What took ·him there nobody ·knows, but 
there j s a distinct break in the link and it is 
uncontroverted and I think ·within the case s 
it presents a question for the Coui·t and ·not 
for · the jury. 

The Court: The testimony indicates that 
the boy left the Essex Sales Company at 
9 :15 ·with instructions to remain at the Ba-
rone place until the cutter was repaired. He 
left five minutes before the job was finished 
and went in a dire ction toward Montclair. 

.. 
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. . What have you to say as to the continui ty of 
performance under the empl oy of th e de-
fendant company 1" · 

After hearing some argument , Judge Caffre y 
said, page 91 : · 

'' The Court : I am inclined to thin k that 
the proof is uncontradic ted th at there was a 
deviation. Under the circums t ances, I will 
direct a verdi ct for the ·defendant in both 
actions." · 

THE LAW. 

The cases are many in this Court, as well as 
in the Supreme Court , to the effect tha t the pre-
sump tion that a serv ant is engaged in his ma s-
ter's business can be overcome by uncontra.-
dicted proof to the contrary au'd if so overcome, 
the direction of a verdict is in ord er and the 
Trial Court followed these case s in ruling as he 
did. Withou t quoting from the authoritie s, some 
of them -are: Tischl er v. S tein holtz, 99 N. J. L. 
149; ll!f ahan v. Walk er, 97 N. J. L. 304; Cronecker 
v. Hall, 92 N. J. L. 450; Missell v. Ha y s, 86 N. J. 
L. 348; Doran v. Th o1np son, 76 N. J. L. 754; 
Michael v. So irithe rn L urnber Company, 3 Ne-\v 
Jersey Adv. Rep. 462; Za 1npella v. F itzhenry, 
97 N. J. L. 517; E ver s v. K rou se., 70 N. J. L. 653; 
K ras v. Burns B ros., 94 N. J. L. 859; E ldr '.idg e 
v. Calhou.n, 95 N. ,J. L. 168, and J enning s v. Okin, 
88 N. J. L. 659. Mr. Jus t ice Tren chard ref err ed 
to several · of these cases in the opinion her ein , 
pages 07 and 98, any one of which is suffieient 
au thority to uphold the judgm ents now app ealed 
from. Th ere was un cont radi cted eviden ce for 
the defendant tha t Martin, at the_ t ime in ques-
tion, was a mile and a half nor thwes t of where 
he should have been, going sou th on Gr egor y 
avenue, which, if he continued in that dir ecti on, 
never would have brought him to the shop of 
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Barone & Tordell ( p. ·so). There ·was no evi-
dence to show that he was . on his way back to 
Barone & Tordell 's when he wa.s hit and although 
he had been seen going north on Gregory avenue 
by' the witness Gartland a little while before 
the · accident happened., which Gartland also wit-
nessed, there was nothing · in these two facts 
from which it could be inferred · that he· had 
actually made · up his mind to return to Barone 
& Tordell 's and in the alb-sence of some such 
proof, the Trial . Court ·would have been entirely 
unjustified in letting the case go to the jury. 
This is not a case of deviation, but on the other 
hand, it · is a case ·where the servant entirely 
departed from and abandoned his employer's 
service for some other purpose not connected 
therewith, the evidence to that effect ,vas clear 
and uncontradicted and warranted no other rul-
ing but that which the Trial Court made. 

Reference is miade in the plaintiffs' brief to 
the case of · Reilly v. Standard Oil Company, 
New York Court of Appeals, 231 N. Y. 301-132 
N. E. 97, as authority for the proposition that 
this case falls within the "returning to duty" 
doctrine. The Reilly case is distinguished and 
modified in part by a later case in the same 
Court, Fiacco v. Carv er, 234 N. Y. 219-137 
N. E. 309. In that case, the driver of the de-
fendant's automobile was sent from Nevv York 
City to Staten Island and having made a de-
livery there, it was his duty to bring the truck 
which he was driving, back to the defendant's 
garage on the West Side of New York City, 
instead of whieh he went to the East Side to 
see his mother. When he arrived there, there 
was a carnival in progress, and entering into 
the spirit of it, he filled his employer's truck 
·with children and drove them about, finally 
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stopping in f rorit of . a pool room. When he 
returned to his truck, the plaintiff was climbing 
up the side of it and the driver ordered him off 
three times. As · the third order was given, - the 
plaintiff started to come down, but before he 
could reach the ground, the truck was started 
and l1is foot was caught in the wheel and in-
jured. Upon those facts, the jury found a 
verdict for the plaintiff. The judgment was 
upheld by the Appellate Division, but was re-
versed by . the Court of Appeals, Chief Judge 
Cardo'.Zo writing the opinion. He said at page 
310: 

'' The plaintiff argues that the jury, if it 
discredited the driver's narrative of the 
accident, was free to discredlt his testimony 
that there had been a departure from the 
course of duty. With this out of the case, 
there is left the conceded fact that a truck 
belonging to the defendant was in the custody 
of the defendant's i servant. We are re-
minded that this without more sustains a 
presumption that the custodian wa.s using 
it in the course of his employment. Norris 
v. Kohler, 41 N. Y. 42, 44; Ferris v. Sterling, 
214 N. Y. 249, 253, 108 N. E. 406, Ann. Cas. 
1916D, 1161. But the difficulty with the 
argument is that in this case there is more 
though credit be accorded to the plaintiff's 
,vitnesses exclusively. The presumption dis-
appears when the surrounding circumstances 
are such that its recognition is unreason -
able. Fallon v. Swackhamer, 226 N. Y. 444, 
447, 123 N. E. 737. We draw the inference 
of regularity, in default of evidence re-
butting it, presuming, until otherwise ad-

., vised, that the servant will discharge his 
duty. We refuse to rest upon presumption, 
and put the plaintiff to his proof, when the 
departure from regularity is so obvious that 
charity can no longer infer an adherence to 
the course of duty. * * "'' ,,re turn, then, to· the driver's testimony 
to see whether anything there, whether read 
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by itself or in conjunction ·with the plaintiff's 
narrative, gives support for the conclusion 
that the truck was engaged at the moment 

· of the accident in the business of the master. 
All that we can find there, when we view 

· it most favorably to the plaintiff, is a sug~ 
gestion that after a temporary excursion 
in streets remote from the hon;ieward 
journey, the servant had at last made up his 
mind to put an end to his ,vanderings and 
return to the garage. - He was still far away 
from the point at which he had first strayed 
from the path of duty, but his thoughts 
were homeward bound. Is this enough, in 
view of all the circumstances; to terminate 
the temporary a·bandonment and put him 
hack into the sphere of service~ We have 
refused to limit ourselves by tests that are 
merely mechanical or formal. Reilly v. 
Standard Oil Co. of N. Y., 231 N. Y. 301, 
132 N. E. 97. Location in time and space 
are circumstances that may guide the judg-
ment, but will not be suffered to control 
it, divorced from other circumstances that 
may characterize the intent of the transac -
tion. The dominant purpose must be proved 
to be the performance of the rnaster's busi-
ness. , Till then there can be no resumption 
of a relation which has been broken and 
suspended. 

We think the servant's · purpose to return 
to the garage ·was insufficient to bring him 
back within the ambit of his duty. * * * 
The field of duty once forsaken, is not to 
be re-entered by acts evincing a divided 
loyalty and thus continuing the offense. 
* * * We are not dealing with a case 
where, in the course of a continuing rela-
tion, business and private ends have been 
·coincidently served. We are dealing with 
a departure so manifest as to -constitute an 
abandonment of duty, exempting the master 
from liability till duty is resumed.'' 

As to the two cases in the Supreme Court, of 
Patri zio v. Ban croft and Brown v. Voorhees, 

13 

the op1n1ons in both · of which are set forth in 
full in the plaintiffs' brief, ,ve believe it appears., 
after a reading of them, that neither applies, 
because in both of them there was proof to 
show that the servant had, in fact, resumed the 
master's duties at the time -when the accidents 
in question occurred, while here there is an 
entire absence of any such proof. As was said 
by this Court in Cronecker v. If all, 92 N. J. L. 
450, which lVIr. Justice Trenchard cited in the 
opinion of the Supreme Court as on all fours 
with this case: 

'' * * * * , there is no testimony worthy 
of the designation, from which it can be 
reasonably inf erred that ·what -Brown did on 
that day, was within the scope or discharge 
of his master's business,'' 

so here, in the absence of any proof to sho~N a 
resumption of duty, as against the uncontra-
dicted evidence of Martin's breach of instruc-
tions, the Trial Court would not have been war-
ranted in ruling other· than he did and, therefore, 
the judgments appealed from should be affirmed. 

Respectfully submitted, 

McCARTER & ENGLISH, 
Attorneys of Defendant-Respondent. 

Auaus'1'us C. STUDER, Jn., 
Of Counsel. 






