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NEW JERSEY

Court of Errors and Appeals

El iz abe th  B . Ch a pin  (nee ^
D im o n ) ,

Plaintiff-Respondent,
>vs.

Cla yt on  B . Ro ber t s  e t  a l .,
Defendants-Appellants.

S U M M O N S .

(Filed June 7 , 1 9 2 6 .)

T h e  State  oe Ne w  Je r s e y, t o  C la y to n  B . R o b e r ts ,
in  th e a ltern ative  C la y to n  B . R o b -  10 

[se al ] erts an d  F . S ta n ley  K re p s , jo in t ly , 
a n d  F . S ta n ley  K re p s , in d iv id u a lly : 

Y o u  are su m m o n e d  to  a n sw er the 
an n ex ed  co m p la in t o f  E liza b e th  B . D im o n , in  an  a ction  

at law  in  th e C ap e  M a y  C o u n ty  C ircu it  C o u rt . A n d  
take n o tice  that unless y o u  file y o u r  a n sw er to  the said  
com p la in t w ith  th e C lerk  o f  th e C ap e  M a y  C o u n ty  C ir -
cuit C o u rt , at C ap e  M a y  C o u rt  H o u s e , N e w  J ersey , 
w ith in  tw e n ty  d a ys  a fte r  serv ice  u p o n  y o u  o f  th is  w rit  
and the a n n e x e d  com p la in t, the p la in tiff  m a y  p ro ce e d  in  20 
the su it an d  ju d g m e n t  m a y  b e  en tered  aga in st y o u .



2 Complaint

W itn e ss , H o n o r a b le  T h e o d o r e  W .  S ch im p f, Judge o f  
the C ape M a y  C o u n ty  C ircu it  C ou rt, at C ape M a y  Court 
H o u s e , N e w  J ersey , th is  tw e n ty -fo u r th  d a y  o f  M ay, 
n ineteen  h u n d red  an d  tw e n ty -s ix .

A .  C . H i l d r e t h , 
Clerk.

Co ee  & Co e e ,
A tto rn e y s .

10
Eliz ab e th  B . Dimo n , >.

Plaintiff,

20

vs.
Ceayt on  B . Ro ber t s , an d  in  

the A lte rn a tiv e  Ceayt on  B . 
Ro ber t s  a n d  F . St a n e e y  
Kr eps , J o in tly , an d  F . St a n -
le y Kr Eps, In d iv id u a lly ,

Defendants. „

A c t io n  at L aw .

C O M P L A I N T .
( Filed June 7 , 1 9 2 6 .)

E liza b e th  B . D im o n , th e  p la in tiff  in  th is cause, o f  the 
C ity  o f  O ce a n  C ity , in  the C o u n ty  o f  C ape M a y  and 
S ta te  o f  N e w  J ersey , says  th a t :

First Count.
1. O n  A p r il  1, 1 92 6 , p la in tiff  and  d e fen d a n t F . Stan- 

30 ley  K re p s , en tered  in to  a w ritten  agreem en t fo r  the sale 
and  pu rch ase  o f  “ L o ts  n u m b ered  1 7 0 5 -1 7 0 6 -1 7 0 7 -1 7 0 8 - 

1 7 0 9  and  1 7 1 0  in  B lo c k  N o . 1 7 -G , P la n  o f  L o ts  o f  the 
H e a r t  o f  th e G a rd en s D e v e lo p m e n t C o m p a n y , situate on 
th e sou th easterly  s id e  o f  In le t R o a d  b etw een  S u r f  Road 
a n d  W e s le y  R o a d .”  T h e  d u p lica te  o r ig in a l o f  which 
a g reem en t is in  p la in tiff ’ s h an ds re a d y  t o  be produced,
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and a  c o p y  is h ere to  m a d e  a p art h e r e o f  a n d  m a rk ed  

E x h ib it  “ A . ”
2 . T h e  $ 1 ,9 0 0  first p aym en t re fe r re d  to  in  sa id  a g re e -

m ent w a s  p a id  b y  p la in t iff ’ s ch eck  o n  G ira rd  T r u s t  
C om p a n y , P h ila d e lp h ia , P a ., da ted  M a rc h  2 7 , 1 92 6 , to  
the o rd e r  o f  C la y to n  B . R o b e r ts , an d  w a s d e p o s ite d  b y  
h im  to  h is  cre d it  in  the O ce a n  C ity  T it le  &  T r u s t  C o m -
pan y, O ce a n  C ity , N . J ., an d  sa id  ch eck  is in  p la in t iff ’ s 
p ossession  rea d y  to  b e  p ro d u ce d .

3. B e fo r e  sa id  a g reem en t w a s e x e cu te d  o r  sa id  ch eck  10 
delivered , d e fe n d a n t R o b e r ts  represen ted  to  p la in tiff  that 

each  o f  sa id  lo ts  w a s  35^4 fee t in  w id th  an d  at th e sam e 
tim e p resen ted  a m ap  o f  sa id  lo ts  s h o w in g  th em  to  be  o f  

said  w id th .
4 . P la in t iff  re lied  u p o n  the tru th fu ln ess  o f  the state-

m ent an d  th e  a ccu ra cy  o f  the m a p  an d  en tered  in to  the 
stated agreem en t.

5. S o m e  d a ys  a fte r  the m a k in g  o f  the agreem en t and  
the p a y m en t o f  sa id  m o n e y  p la in tiff  a scerta in ed  th e 
tru th  to  b e , w h ich  she a vers , that sa id  lots  a re  o n ly  20 
th irty  fe e t  in  fr o n t  an d  u p o n  re ce iv in g  th is  in fo r m a t io n  

im m ed ia te ly  n otified  sa id  R o b e r ts  a n d  a lso  sa id  K r e p s  
that she resc in d ed  the a greem en t beca u se  o f  th e  stated  
fa lse  rep resen ta tion  asked  f o r  the retu rn  o f  the $ 1 ,9 0 0  
paid , an d  ex p re sse d  a w illin g n ess  to  retu rn  sa id  du p lica te  
agreem en t. B o th  said  R o b e r ts  and  sa id  K r e p s  re fu se d
to  re tu rn  sa id  su m  o r  a n y  part th e re o f .

J u d g m e n t w ill b e  c la im ed  o n  th is co u n t f o r  $ 1 ,9 0 0  
w ith  interest f r o m  th e  2 7 th  d a y  o f  M a rch , 1926 .

Second Count. 30

1. A l l  o f  the p a ra gra p h s  o f  the first co u n t f o r  the sake 
o f  b re v ity  a re h ere  repeated .

2 . S a id  d e fe n d a n ts  R o b e r ts  an d  K r e p s  w e re  jo in t ly  
in terested  in  th e lo ts  d e scr ib e d  in  sa id  a g reem en t and  in  
the sale th e r e o f  an d  in  th e  p ro ce e d s  o f  sale th e re o f . B u t 
this fa c t  w a s  n o t  d isc lo se d  to  p la in tiff  at th e tim e  an d  has
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been  learn ed  b y  h er  s in ce  th e  e x e cu t io n  o f  the agreem ent 
an d  th e p a y m en t o f  the m o n e y .

J u d g m e n t w ill be  c la im ed  o n  th is cou n t f o r  $1,900  
w ith  in terest f r o m  th e 2 7 th  d a y  o f  M a rch , 1926.

Third Count.

1. A l l  o f  the p a ra gra p h s  o f  the first cou n t are fo r  the 
sake o f  b re v ity  h ere  repeated.

2 . A t  th e tim e  o f  the rep resen ta tion s  m ade b y  said 
R o b e r ts  an d  the d e liv e ry  o f  sa id  ch eck  he w as the agent 
o f  sa id  F . S ta n ley  K r e p s  f o r  the sale o f  sa id  lots and the 
accep ta n ce  o f  sa id  ch eck . S a id  R o b e r ts  has since paid to 
sa id  K r e p s  the sa id  su m  o f  $ 1 ,9 0 0  o r  is ob liga ted  to  do 

so.
J u d g m e n t w ill be  c la im ed  on  th is  cou n t fo r  $1,900 

w ith  in terest f r o m  the 2 7 th  d a y  o f  M a rch , 1926.

Col e  & Co l e , 
A tto r n e y s  o f  P la in tiff.

20

T o  the W it h in  N a m e d  D e fe n d a n ts :
In  case the w ith in  su m m on s  a n d  com p la in t are served 

u p o n  y o u  p erson a lly , th en  take n o tice  that i f  y o u  intend 
to  m ake a  d e fe n se  t o  th is a ctio n , y o u  m u st file an affi-
d a v it  o f  m erits  w ith in  ten  d a ys  f r o m  the date o f  the 
serv ice  h e r e o f  u p o n  y o u , an d  that unless y o u  file such 
a ffidav it, ju d g m e n t  b y  d e fa u lt  w ill be  entered  against 
y o u  at the en d  o f  sa id  ten  d a y s ; and  that, in  case you 
file sa id  a ffid av it, un less y o u  file an  a n sw er w ith in  twenty 
d ays  f r o m  the date o f  serv ice  h e r e o f  u p o n  y o u , ju d g -
m en t b y  d e fa u lt  w ill in  su ch  case be entered  against you 
at the en d  o f  sa id  tw e n ty  d ays.

Col e  & Co l e , 
A tto r n e y s  o f  P la in tiff.
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E X H I B I T  “ A . ”

T h is  a greem en t, m a d e  th e first d a y  o f  A p r il , A .  D . 
1926 , b e tw een  F . S ta n ley  K re p s , o f  th e C ity  o f  O ce a n  
C ity , C o u n ty  o f  C ap e  M a y , a n d  S ta te  o f  N e w  J ersey , 
o f  the first part, h e re in a fte r  ca lled  the “ S e lle r”  and  E liz a -
beth  D im o n , o f  the C ity  o f  O ce a n  C ity , C o u n ty  o f  C ape 
M a y , and  S ta te  o f  N e w  J ersey , o f  th e secon d  part, h ere -
in a fte r  ca lled  the “ B u y e r .”  W itn e sse th , that the 1 0  
“ S e lle r”  a grees  t o  sell and  co n v e y  an d  the “ B u y e r ”  
agrees to  b u y  all th ose  certa in  lo t , tra ct o r  p arce l o f  land  
and  prem ises  situate in  the C ity  o f  O ce a n  C ity , C o u n ty  
o f  C ap e M a y , and  S ta te  o f  N e w  J ersey , m o r e  p a r-
ticu la r ly  d escr ib ed  as fo l lo w s  : B e in g  lo ts  n u m b ered  1 7 0 5 - 
1 7 0 6 -1 7 0 7 -1 7 0 8 -1 7 0 9  an d  1 71 0 , in  B lo ck  N o . 1 7 -G , 
P la n  o f  L o ts  o f  the H e a r t  o f  the G a rd en s  D e v e lo p m e n t 
C o m p a n y , situate o n  the sou th easterly  s id e  o f  In let R o a d  
betw een  S u r f  R o a d  and  W e s le y  R o a d ;  f o r  th e p r ice  o r  
sum  o f  e igh teen  th ou sa n d  s ix  h u n d re d  ( $ 1 8 ,6 0 0 )  d o l-  2 0  
lars, u n d er  an d  su b je c t  to  the fo l lo w in g  term s an d  c o n -
d it io n s : 1. A  first p aym en t o f  n ineteen  h u n d red
($ 1 ,9 0 0 .0 0 )  d o lla rs , rece ip t o f  w h ich  is h e re b y  a ck n o w l-
e d g e d  b y  the “ S e lle r .”  2 . T h e  b a lan ce  o f  the p u rch ase  
p rice  shall be  p a id  in  th e fo l lo w in g  m a n n er ; ( a )  F irs t  
m o r tg a g e  n o w  o n  th e p ro p e r ty  in  the a m ou n t o f  fo r t y -  
five  h u n d red  d o lla rs  ( $ 4 ,5 0 0 .0 0 ) .  ( b )  T h e  b a lan ce  sum  

o f  tw e lv e  th ou sa n d  tw o  h u n d red  ( $ 1 2 ,2 0 0 )  d o lla rs  to  be  
p a id  in  cash , at the tim e  o f  final settlem ent, w h ich  shall 
be m a d e  at C la y to n  B . R o b e r ts ’ o ffice , 9 th  C en tra l— , 
O ce a n  C ity , N . J ., o n  M a y  2 7 th , A . D . 1 9 2 6 , o r  the d e - 3 0  
p osit  m ade h erew ith , at the o p t io n  o f  the “ S e lle r”  m a y  be 
app lied  o n  a cco u n t o f  the p u rch ase  p rice  o r  be fo r fe it e d  
as liq u id ated  d a m a ges  to  the “ S e lle r ,”  an d  n o t  as a pen -
alty, p ro v id e d  that th e n ecessary  title  searches can  be 
ob ta in ed  f r o m  a repu table  title  an d  tru st co m p a n y  b y  
that date. S h o u ld  th ere  be a n y  delay , n o t  the fau lt o f  
the “ B u y e r ”  in  th e p ro c u r in g  o f  su ch  searches, the tim e
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f o r  the final settlem ent shall ex te n d  until su ch  searches 

ca n  be ob ta in ed .
3. T h e  title  to  the p rem ises shall b e  fre e  and  clear o f  

all in cu m bran ces, in c lu d in g  m u n ic ip a l liens and  assess-
m en ts, ex ce p t  restr iction s  o f  O ce a n  C ity  A sso c ia tio n , 
reserva tion s  an d  restr ic tion s  th e  T h e  H e a r t  o f  the G ar-
dens D e v e lo p m e n t C o m p a n y , O ce a n  C ity  G arden s C o., 
an d  shall b e  a m ark eta b le  title , an d  the “ S e lle r”  shall 
ten d er a specia l w a rra n ty  deed  co n v e y in g  su ch  title at 

10 the tim e  o f  the final settlem ent, o r  in  the even t that such 
title  ca n n ot be  as a b o v e , th en  th is  d e p o s it  shall be re-
tu rn ed  to  the “ B u y e r .”  4 . A ll  a d ju stm en ts  shall be m ade 
as o f  M a y  2 7 th , A .  D . 1 9 2 6 , and  p o sse ss io n  shall be 
g iv e n  the “ B u y e r ”  o n  settlem ent A .  D . 192— . 5. T h e  
“ B u y e r ”  shall p a y  f o r  search es an d  all o th e r  expenses, 
e x ce p t in g  the p rep a ra tion  o f  the deed  and  the necessary 
reven u e stam ps a ttach ed  th ereto , w h ich  shall be  p a id  fo r  
b y  the “ S e lle r .”  6. T h is  co n tra ct in clu d es  all fixtures 
a n d  appu rten ances perm a n etly  a ttach ed  to  th e bu ild ing  

20 o r  b u ild in g s  o n  the land  h ere in  d e scr ib e d  an d  a lso  speci-
fica lly  th e fo l lo w in g  item s :—  7. T h is  agreem en t shall 
ex te n d  to  a n d  b e  b in d in g  u p o n  the h e irs , ex e cu to rs , ad-
m in istra tors , su ccessors  an d  assign s  o f  the parties hereto.
8 . T im e  is th e  essence o f  th is  a greem en t. In  W itn ess  
W h e r e o f ,  the parties  h ere to  h ave set th e ir  hands and 
seals the d a y  and  y e a r  first a b o v e  w ritten .

S ig n e d , sealed  an d  d e liv ered  in  the p resen ce  o f
R. V . Re ile y
Ceayt on  B. Ro ber t s

F . St a n l e y  Kr eps  (L. S.) 
30 . Eliz ab e th  B. Dimon  (L. S.)

P e rso n a l se rv ice  m ade, M a y  2 8 th , 1 92 6 , u pon  F . 
S ta n ley  K re p s , b y  s h o w in g  h im  th e o r ig in a l and  leaving 
w ith  h im  a c o p y  th e r e o f , at h is  o ffice , O ce a n  C ity  T itle  

& T r u s t  B ld g ., O ce a n  C ity , N . J.
S h e r i f f ’ s fees , $ 8 .1 2 .

Jam e s  T .  Hoe em a n , 
Sheriff.
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D u e  a n d  le g a l  s e r v ic e  o f  th e  w it h in  s u m m o n s  a n d  
C om p la in t, a ck n o w le d g e d  th is 2 8 th  d a y  o f  M a y , 1 92 6 , 
f o r  F . S ta n ley  K r e p s  an d  C la y to n  B . R o b e rts .

Kr eps  & Bee e , 
A t t o r n e y s  o f  D e fe n d a n ts .

State  o e  Ne w  Je r s e y, £
Co u n t y  o e  Cape  Ma y ,J

P e rso n a lly  a pp eared  b e fo r e  m e  Jam es T . H o ffm a n , 10 
w h o  b e in g  s w o rn , u p o n  h is oa th  d e p o se s  an d  saith  that he 
is the S h e r if f  o f  the C o u n ty  o f  C ape M a y , S ta te  o f  N e w  
J ersey , an d  that as su ch  S h e r if f  he serv ed  the a n n ex ed  
a ctio n  at law , su m m on s  an d  com p la in t, p e rso n a lly  o n
F . S ta n ley  K r e p s  o n  the 2 8 th  d a y  o f  M a y , A . D . 1926 , 

b y  s h o w in g  h im  the o r ig in a l an d  le a v in g  h im  a co p y  
th e re o f.

Jam es  T. Ho ee ma n ,
S h e r iff .

S w o r n  an d  su b scr ib ed  b e fo r e  m e  th is 2 8 th  d a y  o f  20  
M a y , A . D . 1926 .

Ph o e be  Gr ac e ,
D e p u ty  S u rro g a te .

New Jersey State Library
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Cape  Ma y  Co u n t y  Cir c uit  Co ur t .

10

El iz abe th  B . Dimo n ,
P la i n t if f ,

v s .
Cl ay ton  B . Ro ber t s , an d  in  

the A lte rn a tiv e  Cla yt on  B . 
Ro ber t s  and  F. St a n le y  
Kr eps , J o in tly , an d  F . St a n -
ley  Kr Eps, In d iv id u a lly ,

D e fe n d a n ts . J

^ A ctio n  at L a w .

A F F I D A V I T  O F  M E R I T S  O F  C L A Y T O N  B. 

R O B E R T S .

{ P ile d  Ju n e  7, 1 9 2 6 .)

State  oe Ne w  Je r s e y, )
20 Co u n t y  o e  Cape  Ma y ,

C la y to n  B . R o b e r ts , o f  the C ity  o f  O cea n  C ity , County 
o f  C ape M a y  an d  S ta te  o f  N e w  J ersey , b e in g  d u ly  sw orn 
a cco r d in g  t o  la w , o n  h is oa th  deposes  an d  says that he is 
o n e  o f  the d e fen d a n ts  in  the a b o v e  entitled  cause, and 
that he believes that h e  has a  ju s t  an d  legal defen se to 

sa id  a ctio n  o n  the m erits  o f  th e case.
S w o r n  and  su bscrib ed  to  b e fo r e  m e  th is  fo u r th  day o f  

June, A . D . 1926 .
Ru t h  V . Reil Ey  ( O f f ’ l S e a l) .

30 N o t a r y  P u b lic  o f  N e w  Je rs e y .
Cla yt on  B . Ro ber t s ( l . s.)
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Cap e ; M a y  Co u n t y  Cir c u it  Co u r t .

E e iz a b e t h  B. D im o n ,
Plaintiff,

vs.
Cu a y t o n  B. R o b e r t s , and in 

the Alternative Ce a y t o n  B. 
Ro b e r t s  and F. S t a n l e y  
K r e ps , Jointly, and F. St a n - 
EEy  K r e ps , Individually, 

Defendants.

*Action at Law.

10

A FFID A V IT OF M ERITS OF 
F. STA N LEY KREPS.

(Piled June 7, 1926.)

ss.St a t e  oe  N e w  Je r s e y ,
Co u n t y  oe  Ca p e  M a y ,

F. Stanley Kreps, o f the City o f Ocean City, County 
of Cape May and State of New Jersey, being duly sworn 
according to law, on his oath deposes and says that he 
is one o f the defendants in the above entitled cause, and 
that he believes that he has a just and legal defense to 
said action on the merits of the case.

Sworn and subscribed to before me this fourth day of 
June, A. D. 1926.
Ru t h  V. R e i l e y  (O ff’l Seal),

Notary Public of New Jersey
F. St a n l e y  K reps  ( l . s .)

20

30
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Ca p e  M a y  Co u n t y  Cir c u it  Co u r t .

E l i z a b e t h  B. D i m o n , >
P la in t i f f .

v s .

10

Cl a y t o n  B. Ro b e r t s , and in 
the Alternative Cl a y t o n  B. 
Ro b er ts  and F. St a n l e y  
K r Eps , Jointly, and F. St a n -

l e y  K r Eps , Individually, 
D e f e n d a n t s .

;> Action at Law.

AN SW ER OF CLAYTON B. ROBERTS. 

{ F i l e d  J u n e  7, 1926.)

Clayton B. Roberts, one of the defendants in the 
20 above entitled cause, answers the complaint filed therein 

and says that :
First Count.

1 . He admits paragraph 1 of the First Count of the 
Complaint, except that he denies that the Agreement 
was signed on April 1st, 1926, although it was actually 
dated on that day.

2. He admits the receipt of a check in the sum of 
nineteen hundred ($1900.00) dollars referred to in 
the second paragraph of the First Count of the Com-

30 plaint, but says that the said sum of nineteen hundred 
($1900.00) dollars was paid to F. Stanley Kreps, the 
owner of the property described in said Bill.

3. He denies paragraph three of the First Count.
4. He denies paragraph four o f the First Count.
5. He denies paragraph five of the First Count, 

the Complaint, except that he states that he has refused 
to return said sum of nineteen hundred ($1900.00)
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dollars or any part thereof, due to the fact that he does 
not consider himself indebted to the plaintiff.

Second Count.

1. He denies all o f the allegations in the first para-
graph of the Second Count of the Complaint.

2. He denies the allegations in the second paragraph 
of the Second Count of the Complaint, and states that he 
had absolutely no interest whatsoever as an owner in 
said property jointly with F. Stanley Kreps.

Third Count.

1. He denies the allegations in the first paragraph 
of the Third Count of the Complaint.

2. He denies the allegations in the second para-
graph of the Third Count of the Complaint, and says 
that he was not the agent o f F. Stanley Kreps at the 
time he showed said property to the plaintiff, or at the 
time the check was received by him as a payment on 20
account of the purchase price of said property.

.. . < " - ’

First Defense.

1. This defendant further answers and says that he 
has known the said Elizabeth B. Dimon for three or four 
years last past, and that on a number of occasions she 
has called at his office for the purpose of asking his 
advice concerning purchasing of real estate, and as to 
the advisability o f making certain purchases.

2. That on two or three different occasions, he has 
advised the plaintiff not to purchase at the time she 30 
contemplated, due to the fact that it was his opinion 
that the market was not right at those times, and that 
said plaintiff thanked this defendant for such informa-
tion and advice, and advised him on each occasion that
if at any time he had a property which he thought could 
be purchased as a good investment, that she would appre-
ciate it if he would so advise her.
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3. That this said defendant was advised by Richard 
H. Johnson that he owned the lots in question, which are 
situated in the Ocean City Gardens, Ocean City, New 
Jersey, and that he considered the same to be a bargain, 
as they were considerably below the market price.

4. That he then approached the said plaintiff relative 
to the purchasing o f said property, and that she and this 
defendant went together to see the said property, and 
she advised him that if he considered it a good purchase,

10 that she would buy the same.
5. That no representation as to the size o f the lots 

was ever made, except that the defendant told said 
plaintiff that he was not sure whether they were thirty 
(30 ) or thirty-five (35)  foot lots, but that it made no 
difference because she was getting them at a price which 
he considered to be right and which was below the 
market price.

6. That the said plaintiff then agreed to purchase 
said lots, and at that time this defendant was of the

20 opinion that the said property was still owned by 
Richard H. Johnson, as he had been so advised but a 
few hours previous.

7. That said defendant then went to the office of 
Richard H. Johnson, where he was advised that said 
property had been sold to the said defendant F. Stanley 
Kreps about fifteen minutes previous, and that this de-
fendant then went to the office o f F. Stanley Kreps 
where he was advised that he could purchase said prop-
erty at the same price which he had quoted to the plain-
tiff, except that he would have to have nineteen hundred

£ . ($1,900.00) dollars cash deposit. That he then went 
outside and told the plaintiff o f the change o f ownership, 
which was unknown to him, and the necessity of the 
advance cash payment, and that the plaintiff without 
any further question gave to this defendant a check for 
nineteen hundred ($1,900.00) dollars for the purchase 
o f said property.
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8. That this defendant is in no way indebted to the 
said plaintiff for said nineteen hundred ($1,900.00) 
dollars, or any part thereof, he having made no mis-
representation o f any kind, nature or description con-
cerning the size o f  said lots.

K e e p s  &  B e e e ,

Attorneys for  Defendants.

10
C a p e  M a y  C o u n t y  C i r c u i t  C o u r t .

E e i z a b e t h  B .  D i m o n ,

Plaintiff,

vs.

C l a y t o n  B. R o b e r t s ,  and in 
the Alternative C l a y t o n  B. 
R o b e r t s  and F. S t a n l e y  

K r e p s ,  Jointly, and F. S t a n -

l e y  K r e p s ,  Individually.
Defendants.

> Action at Law.

A N S W E R  O F F. S T A N L E Y  K R E PS.

20

{Filed June 7, 1926.)

F. Stanley Kreps, one o f the defendants in the above 
entitled cause, answers the complaint filed therein, and 
says that : SO

First Count.

1. He admits paragraph 1 o f  the First Count o f  the 
Complaint, except he says that the said Agreement was 
not signed on April 1st, 1926.

2. He neither admits nor denies the allegations in 
the second paragraph o f  the First Count o f  the Com-
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plaint, and says that he has not sufficient know ledge with 
w hich  to  answ er the same, except that the said Clayton 
B . R oberts did  g ive  to  this defendant his check in the 
sum  o f  nineteen hundred ($ 1 9 0 0 .0 0 ) dollars as a de-
posit on  account o f  the purchase price o f  the property 
described in said B ill o f  C om plaint, w hich  deposit was 
paid fo r  the said plaintiff, E lizabeth B. D im on.

3. T h is  defendant neither adm its n or denies the alle-
gations in paragraph three, o f  the F irst Count o f  the

10 C om plaint and says that he has not sufficient knowledge 
w ith  w hich  to  answ er the same.

4. T h is  defendant neither adm its nor denies the alle-
gations in paragraph fou r  o f  the F irst Count o f  the 
Com plaint, and says that he has not sufficient knowledge 
w ith  w hich  to answ er the same.

5. T h is  defendant denies the allegations in paragraph 
five o f  the F irst C ount o f  the C om plaint, and especially 
does he deny that the said E lizabeth B. D im on  at any

... tim e advised him  that she did not intend to complete 
20 her said contract, but that he received such inform ation 

from  the said C layton B . R oberts w h o  was her agent.

Second Count.

T h is defendant m akes the same answ er to the first 
paragraph o f  the Second  C ount o f  the Complaint as 
w ere m ade to  the allegations in the F irst Count.

2. T h is defendant denies that the said Clayton B. 
R oberts was in any w ay jo in tly  interested with him in 
the ow nership  o f  the said property and says that such 
fact cou ld  not be d isclosed to the plaintiff at the time 
that she agreed to  purchase said property, because it 
was not true.

Third Count.

T h is defendant makes the same answer to the first 
paragraph o f  the T h ird  C ount o f  the Com plaint as were 
m ade to  the allegations in the first paragraph o f  the 
Second  Count.
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R e p l y

2 . This defendant denies that the said Clayton B. 
Roberts was his agent for the sale of said property, and 
says that at the time said property was shown to said 
plaintiff by the said Clayton B. Roberts, that the said 
F. Stanley Kreps did not own said property, but that 
said lots were purchased about fifteen minutes before 
the said Roberts came to the office o f K. Stanley Kreps 
to purchase the same.

K r e ps  & Beee ,
A t t o r n e y s  o f  D e f e n d a n t s .  10

Ca pe  M a y  Co u n t y  Cir c u it  Co u r t .

►Action at Caw.

El i z a b e t h  B. D imo n ,,
P la in t i f f ,

v s .

Ce a y t o n  B. Rob e rt s , and in 
the Alternative Ce a y t o n  B. 
Ro be r t s  and F. St a n e Ey  
K r e ps , Jointly', and F. St a n - 
EEy  K r e ps , Individually,

D e f e n d a n t s .

REPLY.

( F i l e d  J u n e  15, 1926.)

Plaintiff joins issue on the answer of the defendant 
Clayton B. Roberts.

A n s w e r  t o  F irs t  De e e n s e .

1. Plaintiff denies the averments in each and every 
paragraph of the First Defense.

C o e e  &  C o e E ,  

A t t o r n e y s  o f  P la in t i f f .

20

SO
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Cape  Ma y  Co u n t y  Cir c uit  Co ur t .

Eliz ab e th  B. Dimo n ,
Plaintiff,

vs.
Cl ayt on  B. Ro ber t s , and in 

the Alternative Cla yt on  B. 
Ro ber t s  and F. St a n l e y  
Kr eps , Jointly, and F. St a n - 

10 LEY Kr eps , Individually,
Defendants.

^Action at Law.

REPLY.

(Filed June 15, 1926.)

F.
Plaintiff joins issue on the answer of the defendant 
Stanley Kreps.

C o l e  &  C o l e ,  

Attorneys of Plaintiff.
20 ______

Cape  Ma y  Co u n t y  Cir cu it  Co ur t .

El iz abe th  B. Ch a pin  (For 
merly Dimon),

Plaintiff,
vs.

Cl ay ton  B. Ro ber t s , and in . . T , a , • ^ ^ ^Action at Lawthe Alternative Cl ayt on  B.
Ro ber t s  and F. St a n l e y
Kr eps , Jointly, and F. St a n -

30 LEy  Kr eps , Individually,
Defendants.

RULE FOR JUDGMENT.

(Filed September 22, 1928.)

This cause came on to be heard before Judge Sooy 
and a jury on the seventeenth day of September, 1928,
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in the presence of G. L. Cole, o f Cole & Cole, o f coun-
sel with plaintiff, and Robert Bell, o f counsel with the 
defendants, and the jury returned a verdict in favor of 
the plaintiff against both defendants for the sum of 
twenty-one hundred ninety-seven dollars and fifty 
cents; it is thereupon ordered that judgment final be 
entered in favor of the plaintiff and against the defend-
ants for the sum of twenty-one hundred ninety-seven 
dollars and fifty cents, besides costs.

On motion o f 10
C o l e  &  C o l e ,  

A t t o r n e y s  f o r  P la in t i f f .

Ca pe  M a y  Co u n t y  Cir c u it  Co u r t . 
E l iz a b e t h  B. D imo n ,

P la in t i f f ,  

v s .

Cl a y t o n  B. Ro be r ts , and in 
the Alternative Cl a y t o n  B.
Ro be r t s  and F. St a n l e y  
K r e ps , Jointly, and F. St a n -
l e y  K r e ps , Individually,

D e f e n d a n t s ,  i

NOTICE OF APPEAL OF F. STAN LEY KREPS.

( F i l e d  S e p t e m b e r  26, 1928.)

T o  C o le  &  C o le ,  B s q s . ,  A t t o r n e y s  o f  th e  P la in t i f f ,  o r  

to  w h o m  i t  m a y  c o n c e r n :

Please take notice, that F. Stanley Kreps, one of the ^0 
defendants in the above entitled cause, appeals to the 
Court o f Errors and Appeals, in a last resort in all 
causes in the State o f New Jersey, from the whole of 
the judgment entered in this cause.

Respectfully yours,
K r e ps  & Be l l ,

A t t o r n e y s  o f  D e f e n d a n t  F .  S ta n le y  K r e p s .

 ̂Action at Law.
20
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Due and legal service of the within notice acknowl-
edged the twenty-fifth day of September, 1928.

Co eE & Co eE, 
Attorneys of Plaintiff.

STATE OF NEW JERSEY,

10 Co u n t y  o e  Ca pe  M a y .

I, A. C. Hildreth, County Clerk, and Clerk of the 
Courts of Oyer and Terminer, Quarter Sessions, Com-
mon Pleas, and Circuit Court, in and for the County 
of Cape May, do hereby certify that the foregoing are 
true and correct copies of the Summons and Complaint, 
Affidavit of Merits, Affidavit of Merits, Answer, 
Answer, Reply, Reply, Rule for Judgment and Notice 
of Appeal, in the case of Elizabeth B. Dimon, plaintiff, 

20 vs. Clayton B. Roberts, and in the alternative Clayton 
B. Roberts and F. Stanley Kreps, jointly and F. Stan-
ley Kreps, individually, defendants, as filed in the 
Clerk’s office of the County of Cape May.

In Witness Whereof, I have hereunto set my hand 
and affixed the seal of said Court, at Cape May Court 
House, this twenty-eighth day of September, A. D. 
nineteen hundred and twenty-eight.

A. C. H ie dr ETh , 
Clerk.(Seal)
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Ca pe  M a y  Co u n t y  Cir c u it  Co u r t .

E l iz a b e t h  B. D imo n ,
P la in t i f f ,

v s .

Ce a y t o n  B. Ro be r ts , and in ^Action at Eaw.
the Alternative Ce a y t o n  B.
Ro be r ts , e t  a e .,

D e f e n d a n t s .  « q

TESTIM ONY.

Appearances— F o r  th e  P la in t i f f , Co eE & Co e E, Es qs . ; 
f o r  th e  d e fe n d a n t , K r e ps  & Bee e , Es qs .

The above entitled case was tried September 17, 1928, 
before Honorable William Frank Sooy, Judge, and a 
Jury.

Mr. Cole opened the plaintiff’s case to the jury.
Mr. Bell— There is no allegation in the complaint that 

Mr. Roberts was the agent o f Mr. Kreps. 2 0

The Court— The allegation is that Mr. Roberts was 
the agent of Mr. Kreps. I think you failed to say that 
in your opening. Your complaint alleges that he was 
the agent, and I will refuse the motion.

Mr. Bell— May I have an exception?
The Court— Yes.
Mr. Bell opened the defendant’s case to the jury.
Mr. Cole— I offer the agreement.
(The paper offered is received in evidence and 

marked as an exhibit for the plaintiff, P-1.)
Mr. Cole— I offer the check of Dimon to Roberts, 30 

March 27, 1926, for $1,900.
(The paper offered is received in evidence and 

marked as an exhibit for the plaintiff, P-2.)
E l iz a b e th  D .  C h a p in , called as a witness on behalf o f 

the plaintiff, being sworn, was examined and testified 
as follows:
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Direct examination, by Mr. Cole:
Q. Have you married since the suit was brought?
A. Yes, sir, Judge Cole.
Q. You were Elizabeth Dimon at the time the suit 

was brought?
A. Yes, Judge Cole.
Q. What is your name now ?
A. Elizabeth Dimon Chapin.
Q. You know Mr. Roberts?

10 A. I do.
Q. Do you know Mr. Kreps?
A. I do by sight.
Q. Will you tell us first what, if anything, Mr. Rob-

erts said to you concerning the size of the lots referred 
to in this agreement?

Mr. Bell— I object, your Honor, to that testi-
mony as far as Mr. Kreps is concerned, because 
the agreement speaks for itself.

The Court— I will admit the testimony at the 
20 present time. Whether it binds Mr. Kreps is a

matter for after-determination.
A. Mr. Roberts said they were 35-foot lots. That 

was what made them desirable.
Q. At that time did he present a map?
A. He did.
Q. What did the map show?
A. The ma|p showed thirty-five feet, and he said 

“These are the lots. I will show them to you.”
Q. What became of the map ?
A. He kept it.

I g Q. Didn’t give it to you ?
Mr. Cole— Will you produce the map?
Mr. Roberts— I forgot to bring it, Judge Cole. 

Q. Did there come a time when you learned that these 
lots were not thirty-five feet wide?

A. There did, Judge Cole.
Q. Was that before or after you had signed the 

agreement ?
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A. One month later, before I gave him the check; 
April twenty-seventh I learned.

Q. By the way, what was the date that he told you 
these lots were thirty-five feet wide?

A. March twenty-seventh.
Q. That is the same day you gave him the check?
A. The day I gave him the check.
Q. When you learned that these lots were only thirty- 

feet wide did you get in touch with him or his office ?
A. I did. 10
Q. With whom first?
A. When I came home from school at noon I went 

around to his office. He wasn’t there. His salesman 
was there, Mr. Jamison, and I said: “ Mr. Jamison, I 
am terribly worried. These lots that Mr. Roberts sold 
me were thirty-five feet, I am told now are only thirty- 
feet.”  He said: “ Well, Miss Dimon, I will see.”  He 
got up and went over to the wall map hanging over Mr. 
Roberts’ desk and looked on that wall map and said: 
“ They were only thirty feet.” 20

Q. Did you later talk with Mr. Roberts?
A. I did, Judge Cole.
Q. How long was it after you talked with the man 

in his office before you talked with him?
A. A  few hours later.
Q. Did you meet him face to face or take,it up by 

phone ?
A. I left word for him to come and see me at first.

He didn’t show up. So I called him up on the phone.
Q. State the conversation.
A. I said, “ Mr. Roberts, I have been terribly wor- 3C 

ried. I have been called on the phone and have been 
told the lots are only thirty feet, and you know you 
sold them at thirty-five.” He said, “ Sure; that’s right. ’
I said, “What is right?” He said, “ Why thirty feet, 
that is what I told you.”

Q. Did you then undertake to rescind this agree-
ment?
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A. I did, Judge Cole. I sent him a special delivery 
registered letter.

Q. Will you produce the letter?
A. I haven’t the letter.

Mr. Cole— Will you produce the letter?
Mr. Bell— Which one?
Mr. Cole— Well, there are three. If you will 

produce the three, one April 28th, one May first, 
and one May 21st, I think.

10 Mr. Bell— We don’t have them. We don’t
deny them.

Mr. Cole— Recision is admitted?
Mr. Bell-------Yes, we admit it.

Q. Now, did you receive this letter from Mr. Rob-
erts?

A. Yes, Judge Cole, I did.
Mr. Cole— I offer that, dated May first, 1926.
(The paper offered is received in evidence and 

marked as an exhibit for the plaintiff, P-5.)
20 (Stenographer’s note: No exhibits marked

P-3 and P-4.) %
Mr. Bell— I object to the admission so far as 

binding Mr. Kreps is concerned. They are let-
ters by Mr. Roberts.

The Court— They do not at this time bind Mr. 
Kreps.

Q. This letter says that he, Mr. Roberts, told you not 
to go by the map. Did he tell you that?

A. He did not.
Mr. Cole— I offer the letter of May 12th,

30 1926, from Roberts to Dimon.
Mr. Bell— I object to this letter. I think it is 

immaterial to the case.
The Court— I will permit it.
Mr. Bell— Exception.
(The paper offered is received in evidence and 

marked as an exhibit for the plaintiff, P-6.)
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Q. Miss Chapin, when Mr. Roberts told you, as you 
claim, that these lots were thirty-five feet in width, did 
you believe that?

A. I certainly did.
Q. Did that statement by him that they were thirty- 

five feet lots induce you to make the purchase?
A. That was why I bought them.
Q. W ould you have bought them had they been only 

thirty feet wide?
A. I would not. You cannot build on thirty-foot 1 0  

lots.
Mr. Cole— Cross-examine.

Cross-examination, by Mr. Bell.
Q. Mrs. Dimon, have you ever bought any other 

real estate in Ocean City?
Mr. Cole— I object.
The Court— I will sustain the objection and 

allow an exception.
Q. Miss Dimon, when did you first go to see Mr. ^0 

Roberts concerning the purchase o f the property?
A . I went to see him the morning o f the day we came 

to get me to buy these lots.
Q. You went into his office?
A. I told him I would like to buy a couple o f lots 

when he had some that were below the market price 
and would be a good buy.

Q. What time was that on this day?
A. It was on the morning, March 27th— March 27th 

was Saturday and it was in the morning.
Q. W as it nine or ten o ’clock?
A. I don’t remember what time. It was in the 

morning.

Q. But it was previous to the time he came to you 
to tell you about these lots; is that true?

A. Yes.
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Q. What did he tell you when he came with this offer 
or to show you this property? What were your con-
versations with him at that time?

Mr. Cole— I object. That is not cross- 
examination unless it relates to the question of 
the width of the lots. Everything is admitted 
except the controversy over this thirty-five feet.

The Court— I will permit the question.
Q. (Repeated by the Stenographer.) What did he 

10 tell you when he came with this offer or to show you 
this property? What were your conversations with 
him at that time?

A. He said he had something that was exceptionally 
good; that he had something that was a wonderful buy; 
that these lots were thirty-five feet.

Q. And did you go up to view the property?
A. He took me in his car.
Q. Did he tell you at that time— who was the owner 

of these lots?
A. I don’t remember.

Mr. Cole— Objected to.
Q. You don’t remember?
A. I don’t remember the owner.
Q. When you came back from viewing the lots, didn t 

Mr. Roberts take you to the Trust Company Building?
A. Didn’t take me anywhere. He left me in his car 

on Asbury Avenue in front of Staton’s Store.
The Court— In front of who’s store?

A. Staton’s dry goods store.
2Q Q. Mrs. Chapin, did you have any other transactions 

with Mr. Roberts?
Mr. Cole— Objected to.

A. No.
The Court— I will sustain the objection.

Q. Had you known him previous to this morning? 
A. No.
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Q. Had you ever asked him to invest any money for 
you?

Mr. Cole— Objected to.
The Court— I do not see that it makes any dif-

ference. The question here is was this represen-
tation made? However, she said no.

Q. Now, Mrs. Chapin, when did you receive the 
agreement from Mr. Roberts?

A. April first.
Q. April first? 10
A. There were no signatures on them whatever.
Q. Did he send a letter to you at that time with the 

agreement ?
A. I don’t remember. There was either a note or re-

quest to please sign at once and return them to him.
Q. Did he say anything to you about the amount of 

money he was making?
Mr. Cole— I object. I don’t think it is mate-

rial what he was making.
The Court— It seems to me the whole question 20  

and the only question is—
Q. When you got the agreements did you read them 

before you signed them?
Mr. Cole— I object.
The Court— She is bound by them whether 

she did or not.
Mr. Cole— Exactly.
Mr. Bell— That is all.
(Witness excused.)

30

C la y to n  B .  R o b e r t s ,  called as a witness on behalf o f 
the plaintiff, being sworn, was examined and testified as 
follows:

Direct examination, by Mr. Cole.
Q. Showing you P-2 I ask you whether that check 

went to your credit?
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A. It did.
Q. And you witnessed Mr. Kreps’ signature to the 

agreement, did you not?
A. I did.
Q. Who drew the agreement?
A. I did.
Q. Where did Mr. Kreps sign it?
A. If I remember correctly, in his office.
Q. Did you turn over to him the $1,900 represented 

10 by this check?
A. I did.
Q. That is the amount named as the down money in 

the agreement?
A. It is.
Q. You turned it over to him?
A. Yes.

Mr. Cole— Cross-examine.
Mr. Bell— No questions.
(Witness excused.)

20 (Plaintiff rests.)

(In Chambers.)

DEFEN DAN T’S M OTION FOR NON-SUIT.

Mr. Bell— I move for a non-suit as to F. Stan-
ley Kreps, one o f the defendants here. There 
has absolutely no testimony been given as to the 
fact that Mr. Roberts was acting as agent for 
Mr. Kreps, and, further, if he was an agent of 
any kind, that he was authorized to make any 
representations as to this property. The agree-
ment is in evidence and it is certainly binding as 
to the parties, and I think especially in view of 
the case in 102 New Jersey Law, page 85, C res -

c e n t  R i n g  C o m p a n y  v. T h e  T r a v e l e r s  In d e m n ity
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C o m p a n y , which held that an innocent vendor 
cannot be sued for the fraud of his agent in 
effecting a sale when he knows nothing about 
it. I think that case certainly governs this case. 
(Citing also 96 N. J. L., page 75) ; affirmed in 
97 N. J. L,., page 324.)

The Court— I will deny the motion and grant 
an exception.

Mr. Bell— Exception.

C la y to n  B . R o b e r t s ,  recalled as a witness on behalf of 
the defendant, having been sworn, was examined and 
testified as follows:

Direct examination, by Mr. Bell.
Q. Mr. Roberts, what is your business?
A. Real estate and insurance.
Q. Where?
A. Ocean City, New Jersey.
Q. Do you know the plaintiff Mrs. Chapin in this 

transaction ?
A. I do.
Q. Did she come to see you about a purchase around 

about April 1, 1926?
A. She did.
Q. What was the conversation that took place at that 

time she came to see you?
Mr. Cole— Objected to unless it is limited to 

the question of the representation.
The Court— I suppose it is preliminary to 

what happened when they went out to the lot. 
Mr. Cole— Exception.

A. She came to me and said she would like to buy 
something that I would recommend for her to buy and 
turn over at a profit.

Q. And what did you tell her?
A. I told her the first time I found something I would 

get in communication with her.
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Q. When did you find something that you thought 
might interest her?

A. Sitting in the restaurant one noon eating lunch.
Q. How did you happen to learn about this property?

Mr. Cole— Objected to.
The Court—— It does not make a bit of dif-

ference.
Q. What did you do after you found the property 

you thought she might be interested in ?
1 0  A. Went and saw her and told her about it and 

showed it to her.
Q. What did you tell her at the time you took her to 

see the property?
A. I told her that I had come across some lots in the 

Gardens that I considered very cheap. I took her up 
and showed her the lots.

Q. Did you show her a map?
A. I did.
Q, Where did you show her a map?

2 0  A. Up in the gardens. I took the map out of my 
office and took it with me along with the lot numbers.

Q. What did you tell her, if anything, concerning the 
width of these lots?

A. The map shows that the lots are 35^2 feet in 
width. I told her that I didn’t think the size of the lots 
— I told her that I didn’t know the size of the lots as 
these lots were owned by the “ Heart of the Gardens” 
and they had remapped the whole “ Heart of the Gar-
dens” and I didn’t know the exact dimension of it; but I 
also said, “ If these lots are 3 5^  feet as the map shows, 

3 0  they are an exceptionally good buy, and if they are only 
thirty feet or less than thirty-five feet— ” I don’t re-
member saying thirty feet at all; have never said that. 
I said that I did not— I said, “ I don’t care what they are, 
they are a good buy and are cheaper than anything else 
that can be bought in this neighborhood.
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Q. A fter you showed her the lots what did you do?
A. I came down to the office o f  Richard H. Johnson, 

the owner o f  the lots and told him that I had sold—
Mr. Cole— I object to what he told Mr. John-

son. W e weren’t there.
Q. Well, just say what you did, not what you told 

him.
A. I came down to the owner o f  the lots and told 

the owner o f the lots that I sold them.
Q. Then what did you do after that? 10
A. Well, he told me he had sold the lots from the 

time he was talking with me.
Q. Did he tell you—

Mr. Cole— I ask that be stricken. It is all 
hearsay and I do not see how it can bind us.

The Court— I do not see how she can be bound 
by what somebody else told him.

Q. Did Miss Dimon tell you whether she would take 
these lots after you had shown them to her?

A. She agreed to purchase them? 20
Q. At what figure?
A . What that agreement is, eighteen thousand some 

hundred dollars.
Q. The agreement calls for eighteen thousand six 

hundred.
A. That was the figure.
Q. And did she agree to purchase them?
A. Yes.
Q. What did you tell her that you would do when 

she told you she would purchase them ?
A. I told her that I would go see the owner o f the 30 

lots.
Q. Did you later see the owner?
A. I did.
Q. Did he agree to sell at that figure ?
A. He did.
Q. Did you then prepare an agreement o f sale?
A. I did.
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O. What did you do with the agreement o f sale after 
you prepared it?

A. I mailed it to her for her signature, instructed her 
to sign it and return it to me, in duplicate copies as I 
recall.

Q. At that time did you disclose to her how much you 
were going to make in this transaction?

Mr. Cole— I object on the ground that it is 
wholly irrelevant as to what he told her as to 
what he was to make. She was not interested in 
that.

The Court— As I understand it, there is no 
question or claim under the count that says there 
was a joint enterprise between Roberts and 
Kreps.

Mr. Cole— I am not concerned about that now. 
W e are not concerned as to what this witness 
told Mrs. Chapin, as to whether he told Mrs. 
Chapin what he was going to make out of it.

The Court— If you are relying on the second 
count that there was a joint enterprise-—

Mr. Cole— W e are relying on the proof.
The Court— Your proof does not support 

your second count.
Mr. Cole— If the proof does not support it 

surely we have a right to object to the proof.
The Court— Unless the second count is elimi-

nated from the complaint I will permit it.
Mr. Cole— Your Honor will allow me an ex-

ception ? 1
The Court— Yes.

Q. (Repeated by the Stenographer.) At that time 
did you disclose to her how much you were going to 
make in this transaction ?

A . I did.
Q. And what did you tell her that amount was?
A. Four hundred dollars.
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Q. And did you tell her how much Mr. Kreps was 
making out o f the transaction?

A . I did.
Q. H ow  much was that?
A. Four hundred dollars.
Q. Were these lots listed in your office?
A. They were not.
Q. Did you know who the owner o f the lots was at 

the time you took Miss Dimon to see them?
Mr. Cole— Objected to. 10
The Court— I will sustain the objection. I 

don’t see that it makes a bit o f  difference. He 
afterwards found out Mr. Kreps was. There is 
no question about that.

Q. Mr. Roberts, how long have you known Miss 
Dimon ?

A. I should say three or four years.
Q. Have you known her intimately during that time ?
A. I lived at the same hotel that she did.
Q. And she spoke to you on numerous occasions 20 

about real estate?
Mr. Cole— Objected to.
The Court— The proposition is that there 

really was a representation made that these lots 
were thirty-five feet front or else there was not. 
Now, if there was, one thing happened. I f there 
was not another thing happened. I will sus-
tain the objection and allow an exception.

Mr. Bell— Exception.
Q. Mr. Roberts, at the time you showed Miss Dimon 

the map you have testified that you told her that you 30  
weren’t sure whether the lots had been replotted or not 
and that there might have been a variance in the width 
— are you positive that you told her that at that time ?

A. I told her I knew they had been replotted, but I 
didn’t know the size o f  the lots.

Q. I believe your testimony is to the effect that you 
told her the lots were a good buy even regardless o f the
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size; that is, you knew they were no less than thirty 
feèt; is that true?

A. I think that is true.
Cross-examination, by Mr. Cole.
Q. W hy were you interested in telling Mrs. Chapin 

how much money you were making out o f the trans-
action ?

A. I will answer that question. I will have to go 
back a little bit.

10 Q. No, you must have had some reason. That is, I 
assume you did. W hy did you tell her that ?

The Court— Oh, I will permit the witness to 
answer that question.

Q. W hy did you tell her that, if you remember? If 
you don’t, say so.

A. Yes, I remember.
Q. Go ahead. Now answer this one. W hy did you 

tell her how much Mr. Kreps was making out o f it?
A. Because the lots had been sold a half hour to Mr.

20 Kreps before she purchased them, and I didn’t want her 
to think I was coming in there, in the transaction profit.

Q. In other words, you were afraid she might think 
you were making too much money out o f it ?

A. Yes.
Q. How did that interest her so far as Mr. Kreps 

was concerned? W hy did you tell her about Mr. Kreps 
profit also?

A. Because Mr. Kreps was the buyer in this trans-
action in the meantime?

Mr. Cole— That is all.
30  (Witness excused.)

F. Stanley Kreps, called as a witness in his own be-
half, being examined, testified as follows :

Direct examination, by Mr. Bell.
Q. Mr. Kreps, you were the owner o f the lots in 

question in controversy about April first, 1926?
A. I had an agreement to purchase them, yes.
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Q. On or about the time this agreement was signed 
did you know Miss Dimon?

A. No, I did not.
Q. When was the first------- what was the first infor-

mation you had that Miss Dimon wanted to purchase 
these lots?

A. When Mr. Roberts told me. The day the contract 
was signed or dated; I don’t remember.

Q. What was the conversation at that time?
A. W ith me? 10
Q. W ith Mr. Roberts?
A. Mr. Roberts told me that he had a party, a Miss 

Dimon who wanted to buy these lots and he wanted to 
know what I would take for them. I told Mr. Roberts 
I had just purchased them about fifteen minutes before 
that time from Mr. Johnson and that I would take a 
profit. What profit I told him at that time I don’t know.
But we finally agreed and I entered into a contract with 
Miss Dimon to sell them for the figure set forth in the 
contract which is $800 more than I paid for them. 20

Q. Had you listed the lots with Mr. Roberts for sale?
A. I had not.
Q. Had you ever had any conversation with him pre-

vious to that conversation you have just stated ?
A. I had not; never talked to him about it.
Q. You never saw or had any dealings in this trans-

action with Miss Dimon ?
A. No, none whatever. I only knew Miss Dimon 

by sight.
Q. When did you first hear that Miss Dimon was dis-

satisfied with her contract? 30
Mr. Cole Objected to as being immaterial. 

Recision is admitted.
The Court I do not see that it is material at 

all because, as Mr. Cole says, you admit the re-
cision o f the contract or attempted recision.

Q. Mr. Kreps, the contract you signed with M \ 
Dimon calls for a delivery o f  what ground ?



34 F . Stanley Kreps— Direct

Mr. Cole— I object. The contract speaks.
The Court— The contract speaks for itself, 

and it is now admitted in the case that the lots 
were thirty feet.

Q. At the time Mr. Roberts came to you and offered 
you a price on these lots, did you tell him anything as 
to the size o f  the lots?

A. I did not.
Q. Made no statement o f  any kind as to what the 

IQ sizes were?
A. Absolutely none; made no statement whatever to 

Mr. Roberts about the size.
Mr. Bell— That is all.
Mr. Cole— That is all; no questions.

By Mr. Bell.
Q. Mr. Kreps, at the time these lots were sold did you 

authorize Mr. Roberts to act for you?
A. I did not.
Q. Did you authorize him to make any representa- 

20  tions concerning these lots acting as your agent?
A. I did not ; didn’t know that he had done it.
Q. At the time the agreement was signed— or do you 

know whether Mrs. Chapin had viewed these premises 
prior to Mr. Roberts coming to you ?

A. I do not.
Mr. Bell— That is all.

Cross-examination, by Mr. Cole.
Q. You paid him a commission?
A. Beg pardon?
A. You paid him a commission?

30  A. I paid Mr. Roberts $200.
Q. Commission?
A. Yes, on account o f commission.

Mr. Cole— That is all.
(Witness excused.)
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Richard H . Johnson, called as a witness on behalf o f 
the defendant, being sworn, was examined and testified 
as follow s:

Direct examination, by Mr. Bell.
Q. Mr. Johnson, where do you reside?
A. Ocean City.
Q. And were you the owner o f the lots mentioned in 

this contract on or about April 1, 1926?
Mr. Cole— Objected to as immaterial and 

irrelevant. j q

The Court— There is no dispute as to who was 
the owner on that day ; there is no dispute that 
he was the owner on that day and about fifteen 
minutes before this transaction had sold to Mr. 
Kreps.

Mr. Bell— I will withdraw the witness.
(Witness excused.)

Defendant rests.
20

Plaintiff rests.

D E FE N D A N T’S M O T IO N  F O R  D IR E C T IO N  OF 
V E R D IC T.

Mr. Bell— I would like to renew the motion for a di- 
rection o f  verdict on the same ground as offered on the 
motion for a non-suit.

The Court— Same ruling.
Mr. Bell— Exception.
(Counsel summed up for the respective parties.)



Charge to the Jury

C O U R T ’S C H A R G E  T O  T H E  JURY.

So o y , Members o f the Jury. The issues as 
framed by the pleadings in this case and the testimony 

»submitted in support o f the pleadings is a very narrow 
one.

The plaintiff says that the defendant Roberts induced 
her to enter into a contract for the purchase o f a certain 

10  lot from Mr. Kreps by reason o f a false representation 
on the part o f Mr. Roberts as to the size of the lots 
which she, the plaintiff, intended to purchase.

She says that Mr. Roberts took her to the scene or on 
the ground where these grounds were, pointed out on 
the map the lots in question and represented them as 
being thirty-five feet in width; that that representation 
was false and untrue and that after she discovered it 
was false and untrue she rescinded the contract and 
asked for her money back.

2 0  She also says that she relied on that false representa-
tion and that she purchased in faith o f that false rep-
resentation, and would not have purchased them had 
she known the true facts.

The defendant, Mr. Roberts, on the contrary says 
that at the time he showed these lots to the plaintiff 
he told her that the map he had . there represented the 
lots as being thirty-five feet or thirty-five feet one-half 
inch, something o f that kind (you will remember the 
testimony), that he did not know the dimensions of the 
lots, but he did know that they had been replotted and 

3 0  whether they were thirty-five feet in width or thirty feet 
in width, he was not sure; but that he thought it was a 
good purchase, no matter what the dimensions were.

The claim o f the plaintiff, therefore, resolves itself 
into an allegation o f fraudulent representation on the 
part o f Mr. Roberts and I charge you that the burden 
o f proving that the representations that the plainti 
alleges were made were in fact made, that they w
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false, and that she relied on them to her detriment, is on 
the plaintiff.

Fraud is never presumed. The burden o f proving 
fraud is on the plaintiff.

I f  the plaintiff has convinced you by the greater 
weight o f the believable evidence the alleged fraudulent 
representations were made and that they were fraudulent 
and that the plaintiff relied on them to her detriment, 
she is entitled to recover the sum that she has paid on 
account o f the contract, to wit, nineteen hundred dollars 10 
with interest from the twenty-seventh day o f March, 
1926.

She would be entitled to recover that from the de-
fendant, Mr. Kreps, because the proposition o f law is 
that where a person acts for another who accepts the 
proofs o f  his fraud the latter must be deemed to have 
adopted the method employed, as he cannot even though 
innocent receive the benefits and at the same time dis-
claim responsibility for the means by which they were 
acquired. 20

So that if you find that the plaintiff has proved her 
case as I have indicated by the greater weight o f  the 
believable evidence, Mr. Kreps would be liable because 
he cannot although innocent himself, receive the benefits 
o f the contract and at the same time disclaim responsi-
bility for the means by which they were acquired.

So you see, this case resolves itself down to a mere 
question o f fact, the burden o f proving which is on the 
plaintiff, as I have said before.

I f  your verdict is for the plaintiff you will say nine-
teen hundred dollars plus interest that you will have to 3 C 
figure from the twenty-seventh day o f March, 1926, and 
that you will simply add to the verdict and bring in one 
total sum, not nineteen hundred dollars with interest at 
six per cent., but nineteen hundred dollars plus the in-
terest that you figure.

I refuse to charge the requests to charge for the de-
fendant for two reasons: first, because it came after the
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argument had practically finished, and secondly it con-
tains in it an element which is not in this case at the 
present time.

Mr. Kreps— I ask an exception.
(The jury retired.)
Mr. Kreps— I ask an exception to the Court’s charge 

that judgment if entered for the plaintiff can only be 
entered against the defendant Kreps and not the de-
fendant Roberts.

D E F E N D A N T ’S R E Q U E STS T O  CHARGE.

Fraud which would warrant purchaser o f land to 
recover from broker amount o f deposit on the sale of 
real estate must be intentional arid designed to deceive 
•and not an honest mistake concerning which the plain-
tiff was in a position to practically inform himself as

20 1well as the defendant.
Feldman v. Holpin, 96 N. J. L. 75, affirmed 

97 N. J. L. 324.
Crescent Ring Co. v. Travelers Indemnity Co., 

102 N. J. L. 85.
An innocent vendor cannot be sued for the fraud of 

his agent in effecting a sale.
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6 . The Court erred in refusing the request o f the 
defendant, F. Stanley Kreps, to charge the jury that an 
innocent vendor cannot be sued for the fraud of his 
agent in effecting a sale.

F. St a n l e y  K r e ps , 
Solicitor o f the Defendant- 

Appellant F . Stanley Kreps.
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RESPONDENT’S BRIEF.

STATEMENT.

The action is to recover the down money paid as 
provided in a contract in writing between F. Stanley 
Kreps, seller and Elizabeth Dimon (now Chapin), 
buyer, a copy of which contract is Exhibit “ A ”  to 
the .complaint. The action is against both Kreps 
and one Roberts. The claim is that Roberts made 
certain representations to the respondent touching 
the size of the lots described in the agreement, upon 
which reliance was had in making the down payment. 
Later, it was discovered that the lots were smaller 
than represented and rescission was made and suit 
brought, as stated. Respondent gave her check to
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the order of Boberts, who thereafter prepared an 
agreement in the office of Kreps who executed the 
agreement and who received the down money, less 
the commission paid Boberts. The theory of the case 
is that by reason of the false representation made 
by Boberts (and which the jury found was made), 
that respondent had a legal right to rescind and sue 
both Boberts and Kreps for the down money. Only 
Kreps appeals.

ABGUMENT.

CEBTAIN GBOUNDS OF APPEAL ABE NOT 
AVAILABLE TO APPELLANT.

1. The admission in evidence of Exhibit P6. This 
exhibit is not printed. In any event, it was admis-
sible against Boberts. Whether it could have been 
harmful to Kreps, is not made to appear because it 
is not before the Court. No request was made to 
limit its effect as against Kreps.

2. The motion for non-suit loses its significance, in 
view of the fact that defendant proceeded with his 
defense, and under the well recognized rule, lost the 
benefit of his motion.

3. It does not appear by the record that the Court 
informed the jury that a judgment could be entered 
only against Kreps. The fact is that the judgment 
is against both, and therefore this ground of ap-
peal shows its utter harmlessness.

4. The Court’s refusal to charge the requests of 
defendants was grounded upon two reasons. First,
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because it came after the argument had practically 
finished. Second, they contained an element which 
was not in the case. Under well established prac-
tice, the Court was justified in refusing to consider 
the request which came after the argument had be-
gun.

There is, therefore, left for consideration only one 
ground of appeal, to wit, the Court’s refusal to di-
rect a verdict for the defendants.

The following cases seem dispositive:
Reitman v. Fiorillo, 76 N. J. Law, page 815; 
Kavhy v% Harris, 132 Atlantic 750; 
VanBuren v. Fine, 139 Atlantic 486.

There was plenary evidence for the jury upon the 
question of the relation of principal and agent be-
tween Kreps and Eoberts. The undisputed facts 
are that Kreps owned the land and that he executed 
the agreement at the request of Eoberts. Eoberts 
made the representation found by the jury to be 
false, and Kreps paid Eoberts a commission. (See 
bottom of page 34, State of Case.)

In this posture, it would have been error for the 
Court to have withdrawn the case from the jury. 
The judgment is founded upon a verdict of the jury 
upon disputed facts, there is no legal error and it 
should be affirmed.

Eespectfully submitted,
COLE & COLE,

> Attorneys of Respondent.
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Brief of Appellant F. Stanley Kreps

F A C T S

This is an action brought by Elizabeth B. Chapin 
against Clayton B. Roberts, agent, and F. Stanley 
Kreps, owner, to recover a deposit o f  nineteen hundred 
($1,900.00) dollars paid on account o f the purchase 
pripe o f  certain lands in the City o f Ocean City, New 
Jersey, which the said F. Stanley Kreps agreed to sell 
to the said Elizabeth B. Chapin by agreement dated 
April 1, 1926; the action is based Upon the alleged fraud 
and misrepresentation on the part o f the agent, it being 
contended by the respondent that Roberts advised her 
that the lots described in the agreement o f  sale had a 
width o f 35 feet, whereas, as a matter o f  fact, said lots 
were only 30 feet in width.



9

T h e defense to the action w as that there was no mis-
representation on  the part o f  the agent, and that there 
was not a representation that the lots had a frontage o f  
35 feet, but that the agent w as not sure o f  the exact 
fron tage  o f  the lots. Further, that the said Roberts, 
at the tim e he m ade any representations concerning the 
property, was not acting as the agent o f  this appellant, 
F . Stanley K reps, and d id  not even kn ow  that the said 
K reps was the ow ner o f  the lots at the times that the 
representations w ere m ade, and as a matter o f  fact, 
the said K reps on ly purchased said lots about fifteen 
m inutes b e fo re  R oberts, w h o was acting as the agent 
o f  the respondent, m ade the p roposition  to  purchase the 
property.

T hat at the trial, the court charged the ju ry  that their 
judgm ent, i f  was fou n d  fo r  the plaintiff, should be 
against the defendant, F . Stanley K reps, and not against 
the defendant, R oberts, and an exception  was taken to 
this ruling.

An Innocent Vendor Cannot be Sued for the 
Fraud of His Agent in Effecting a Sale, 
W hen He Knows Nothing Concerning the 
Alleged Fraud or Misrepresentations.

It is adm itted that the defendant K reps knew ab-
solutely noth ing o f  the representations m ade by Roberts 
to the purchaser, and under the circum stances, it is 
argued that this defendant is not liable fo r  the return 
o f  the deposit under the rulings in the case o f  Cresent 
R ing Com pany  vs. Travellers Indem nity Company, No. 
102 N ew  Jersey L aw , page N o . 85. Joseph Feldman 
vs. W illiam  H . Halpin, N o . 9 6  N ew  Jersey Law , page 
N o . 7 5 ; affirm ed in 97  N ew  Jersey L aw , page N o. 324.



Fraud which would Warrant Purchaser of 
Land to Recover from Broker Amount of 
Deposit, on the Sale of Real Estate must be 
Intentional and Designed to Deceive, and 
not an Honest Mistake Concerning which 
the Plaintiff was in a Position to Practically 
inform Himself, as well as the Defendant.

T h e C ourt was requested to charge the ju ry  on  the 
fo reg o in g  principal o f  law laid dow n  in the tw o above 
stated cases, and refused  to grant the request; it is the 
contention  o f  this appellant that the C ourt erred in this 
refusal.

A n  agent is liable fo r  fraudulent acts or  m isrepre-
sentations m ade w ithout the know ledge o f  the principal.

T h e  C ourt charged the ju ry  “ S o  that i f  you  find that 
the p laintiff has proved  her case, as I have indicated by 
the greater w eight o f  the believable evidence, M r. K reps 
w ou ld  be liable because he cannot, although innocent 
h im self, received the benefits o f  the contract, and at the 
same time, disclaim  responsibility fo r  the means by  
w hich they were acquired .”  T h e C ourt did not charge 
the ju ry  that it cou ld  find a verdict against R oberts, 
the a g e n t; it is contended that this was error, and an 
exception  was taken to  the rule.

I f  the C ourt had charged the ju ry  that a judgm ent 
cou ld  have been brought against either K reps or  
R oberts, that under the circum stances o f  the case 
(especially in view  o f  the fact that it is adm itted that 
K reps knew  nothing o f  the alleged m isrepresentations) 
the ju ry  m ay have brought a verdict on ly  against 
R oberts, and not against this appellant.

F . S T A N L E Y  K R E P S , 
Solicitor of the Appellant.





C A P E  M A Y  C IR C U IT  C O U R T .

E l i z a b e t h  B. Ch a p in  ( fo r -
me r l y  D i m o n ),

Plaintiff,

vs.

Cl a y t o n  B. Ro b er ts  a n d  F. 
St a n l e y  K r e ps ,

Defendants.

J U D G M E N T  O N  V E R D I C T  O F  J U R Y

Judgm ent on  verdict o f  ju ry , rendered in open court, 
in an action  at law, is hereby entered in fa vor o f  E liza -
beth B. Chapin (fo rm e r ly  D im o n ), plaintiff, and against 
C layton B. R oberts  and F . Stanley K reps, defendants, 
m the sum o f  tw o thousand one hundred ninety-seven 
dollars and sixty-seven  cents ($ 2 ,1 9 7 .6 7 ) dam ages, and 
eighty dollars and fifty -s ix  cents ($ 8 0 .5 6 )  costs ; 
am ounting in all to  the sum o f  tw o thousand tw o  hun-
dred sev «ity -e ig h t dollars and tw enty-three cents 
($ 2 ,2 7 8 .2 ? ) .

E ntered Septem ber 22, 1928, at 9 A . M .

W . F r a n k  So o y , 

Judge.

Co l e  & Co l e ,
Attorney for Plaintiff.



St a t e  o f  N e w  Je r s e y , 

Co u n t y  oe  Ca p e  M a y .

I, A . C. H ildreth , C ounty Clerk, and C lerk o f  the 
Courts o f  O yer and T erm iner, Q uarter Sessions, C om -
m on  Pleas, and C ircuit C ourt, in and fo r  the County 
o f  Cape M ay, do  hereby certify  that the fo reg o in g  is 
a true and correct cop y  o f  judgm ent, E lizabeth B. 
Chapin (fo r m e r ly  D im o n ), plaintiff, vs. C layton  B. 
R oberts and F . Stanley K reps, defendants, as recorded, 
on  the tw enty-second day o f  Septem ber, A . D . 1928, in 
the C lerk ’s office o f  the C ounty o f  Cape M ay, in B ook 
G  o f  Judgm ents, C ircu it C ourt, at page 133.

In  w it n e s s  w h e r e o f  I have hereunto 
set m y hand and affixed  the seal o f  said 

[s e a l ] C ourt, at Cape M a y  C ourt H ouse, this 
tw enty-th ird  day o f  M arch , A . D . nineteen 
hundred and tw enty-nine.

• A . C. H ie d r e t h , 
Clerk.


