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SENATE, No. 799

with proposed Assembly committee amendments
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INTRODUCED MARCH 20, 1972

- Senators AZZOLINA, HAGEDORN, McDERMOTT, WENDEL,

LAZZARO, EPSTEIN, TURNER, MUSTO, MILLER, BROWN
and MARAZITI

Referred to Committee on Judiciary

AN Act concerning crimes, prescribing sentences for murder in
the first*[,]* *and* second *[and third]* degree, and amending
sections *[2A:3-5, 2A:67-14, 2A:78-4, 2A:104-1, 2A:104-2,
2A:1044, 2A:104-5]* *24:113-1%, 2A:113-2, 2A:113-3,
9A:113-4, 2A:118-1, 2A:148-1, 2A:148-6*[, 2A:159-2,
2A:164-28F" and 2A:168-1, supplementing chapter 152 of Title
2A, of the New Jersey Statutes and repealing P. L. 1952, ¢. 212.

BE 11 ENACTED by the Senate and General Assembly of the State
of New Jersey:

*[1. N. J. S. 2A:3-5 is amended to read as follows:

2A :3-5. The County Court shall have and may in its discretion
exercise jurisdiction to try and adjudge, without a jury, except in
capital cases or cases in which a sentence of life imprisonment,
without eligibility for suspension, reduction or remission thereof,
or for probation or parole, or cases i which a sentence of life
imprisonment, without eligibility for suspemsion, reduction or re-
mission thereof, or for probation or parole, until at least 30 years
of said term shall have been served, may be imposed upon the de-
fendant, the guilt or innocence of any person charged by indictment
with any offense, if and when the person so indicted shall waive
trial by jury and request to be tried without a jury.J*

“[2. N.J.S.2A:67-14 is amended to read as follows:

9A :67-14. The persons hereinafter specified shall not be entitled
to prosecute writ of habeas corpus:

a. Any person committed or restrained of his liberty by virtue

of any process issued by any court of the United States, or any

EXPLANATION—Matter enclosed in bold-faced brackets L[thus] in the above bill
~ is not enacted and is intended to be omitted in the law.
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judge thereof, in cases where such court or judge has or shall have
acquired exclusive jurisdiction.

b. Any person committed or restrained of his liberty by virtue
of a final judgment of a competent tribunal of civil or eriminal
jurisdiction or by virtue of any process issued pursuant thereto,
but no order of commitment for an alleged contempt, or upon con-
tempt proceedings, to enforce the rights or remedies of a party or
any process issued upon such order shall be deemed a final judgment
or a process issued pursuant to a final judgment within the mean-
ing of this section.

c. Any person in custody or restrained of his liberty for any
capital crime or any crime, upon conviction of which a sentence
of life imprisonment, without eligibility for suspension, reduction or
remission thereof for probation or parole, or any crime, upon con-
viction of which a sentence of life imprisonment, without eligibility
for suspemsion, reduction or remission thereof or for probation
or parole, until at least 30 years of said term shall have been served,
may be imposed upon the defendant, plainly and specially expressed
in the warrant or commitment, unless the judge to whom the ap-
plication is made, as an act of discretion, shall direct the issuance
of the writ. v

d. Any person in custody or restrained of his liberty on any civil
process who does not show either that he has, prior to applying for
the writ, exhausted the other remedies available to him in the courts
of this State to secure his release or that such remedies are or will
be ineffective to protect his rights.J*

*[3. N.J. S. 2A:784 is amended to read as follows:

2A:784. Upon the trial of any cause, civil or criminal, all
parties may, within the discretion of the court, question any person
summoned as a juror, after his name is drawn from the box and
before he is sworn as a juror, and without the interposition of any
challenge, to elicit information for the purpose of determining
whether or not to interpose a peremptory challenge, and of dis-
closing whether or not there is cause for challenge. In all cases in
which a dealth penalty or a sentence of life imprisonment, without
eligibility for suspemsion, reduction or remission thereof, or for
probation or parole, or a sentence of lLife imprisonment, without
eligibility for suspension, reduction or remission thereof, or for
probation or parole, until at least 30 years of said term shall have
been served, may be imposed, the examination as to competency

shall be under oath, but in other cases it shall be made without
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for the purpose of disclosing whether or not the juror is qualified,
impartial and without interest in the result of the action. The
questioning shall be concluded under the supervision and control
of the trial judge and in open court.J*

*[4. N.J.S. 2A:104-1 is amended to read as follows:

2A:104-1. Any person having in his lawful custody a prisoner
charged with or convicted of any crime punishable by death or
life imprisonment, without eligibility for suspension, reduction or
remission thereof or for probation or parole, or life imprisonment,
without eligibility for suspemsion, reduction or remission thereof
or for probation or parole, until at least 30 years of said term shall
have been served, or any deputy, subordinate, employee or agent
of any such person, who voluntarily permits or suffers such
prisoner to escape, or connives at or assists such escape, is guilty
of a high misdemeanor, and shall be punished by imprisonment
for not more than 30 years.]*

*[5. N.J.S.2A:104-2 is amended to read as follows:

2A:104-2. Any person having in his lawful custody a prisoner
charged with or convicted of any crime other than a crime punish-
able by death or life imprisonment, without eligibility for suspen-
stom, reduction or remission thereof or for probation or parole, or
life imprisonment, without eligibility for suspension, reduction or
remission thereof, or for probation or parole, until at least 30 years
of satd term shall have been served, or any deputy, subordinate, em-
ployee or agent of any such person, who voluntarily permits or
suffers such prisoner to escape, or connives at or assists such escape,
or negligently suffers such prisoner to escape, is guilty of a mis-
demeanor.J*

*[6. N.J.S. 2A:104-4 is amended to read as follows:

2A:1044. All rescues by force or fraud of a person charged
with or convicted of any crime punishable by death or life imprison-
ment, without eligibility for suspension, reduction or remission
thereof or for probation or parole, or life imprisonment, without
elié;ibility for suspension, reduction or remission thereof or for
probation or parole, until at least 30 years of said term shall have
been served, are high misdemeanors, and every person so offending
shall be punished by imprisonment for not more than 30 years.]*

*[7. N.J.S.2A:104-5 is amended to read as follows:

2A:104-5. Any person who by force or fraud rescues, or at-
tempts to rescue, a prisoner charged with or convicted of a crime

other than a crime punishable by death or life imprisonment, with-

et 122l dne e cnromomernm voduction or remrecion thereonf or for
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probation or parole, or life imprisonment, without eligbility for
suspension, reduction or repussion thereof. or for probation or
parole, until at least 30 years of said term shall have been served,
or a prisoner held in custody or confinement upon any writ or
process in any civil case, from lawful custody, or from an officer or
person having the prisoner in lawful custody, is guilty of a misde-
meanor.]*

*¥1. N. J. S. 24:113-1 1s amended to read as follows:

2A4:113-1. [If any person, in committing or attempting to com-
mit arson, burglary, kidnapping, rape, robbery, sodowmy or any un-
lawful act against the peace of this State, of which the probable con-
sequences may be bloodshed, kills another, or if the death of anyone
ensues from the commiitting or attempting to commit any such crine
or act; or if any person kills o judge, magistrate, sheriff, con-
stable or other officer of justice, either civil or criminal, of this
State, or a marshal or other officer of justice, either civil or crimi-
nal, of the United States, in the execution of his office or duty, or
kills any of his assistants ackether specially called o his aid or not,
endeavoring to prescree the peace or apprehend o criminal, noaw-
ing the authority of such assistant, or kills a private person ei-
deavoring to suppress an affray, or to apprehend a criminag’,
knowing the intention with which such private percon interposes.
thew such person so killing is guilty of murder Y Tf avy persou
purposely, knowingly, or recklessly vnder ciycimstances mnifest-
ing extreme indifference to the volue of hunan life, covses the death
of another human being; or if any person, acting alone or with on-
or more other persons, is engaged in conunitting or altempting to
commit or in flight after committing or altempting to commit
robbery, rape, sodomy, arson, burglary. or kidnapping, and in the
course of and in furtherance of such crvime or of tmmediate flight!
therefrom, he, or another participant, if there be aniy. canses the
death of another human being other thay one of the participants,
then such person is guilty of murder.*

*[8.3F *2.* N.J. S. 2A:113-2 is amended to read as follows:

2A:113-2. Murder whichis *Eperpetrated in the course or for the
purpose of resisting, avoiding or prevenling a lawful arrest, or of
effecting or assisting an escape or rescue from icyal custody, or
murder of a police or other law enforcement officer coting in the
execution of his duty or of a person assisting any such officer so
acting, or murder by a person who previously has been convicted of
murder in the first or second degree, or murder which is perpetrated

by means of poison, or by lying in wait, or by any other Lind of
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willful, deliberate or premeditated killing}* *committed pur-
posely* is murder in the first degree. *[Murder, other than murder
in the first degree, [which is perpetrated by means of poison, or
by lying in wait, or by any other kind of willful, deliberate and
premeditated killing, or] which is committed in perpetrating or
attempting to perpetrate arson, burglary, kidnapping, rape,
robbery or sodomy, [or which is perpetrated in the course or for
the purpose of resisting, avoiding or preventing a lawful arrest,
or of effecting or assisting an escape or rescue from legal custody,
or murder of a police or other law enforcement officer acting in the
execution of his duty or of a person assisting any such officer so
acting,] is murder in the [first] second degree.J* Any other kind
of murder is murder in the [second] *[third}* *second* degree.
A jury finding a person guilty of murder shall designate by their
verdict whether it be murder in the first degree or in the second
degree *[or in the third degree}*.

*[9.3 *3.* N. J. 8. 2A:113-3 is amended to read as follows:

2A:113-3. In no case shall the plea of guilty be received upon
any indictment for murder, and if, upon arraignment, such plea is
offered, it shall be disregarded, and the plea of not guilty entered,
and a jury, duly impaneled, shall try {Ic case.

*[Eacept in the case of an indictment for murder in the first
degree, [Nothing] wothing herein contained shall prevent the
accused from pleading non vult or nolo contendere to the indiet-
ment ; the sentence to be imposed, if such plea be aceepted, shall he
[either] (a) imprisonment for life without cligibility for suspen-
sion, reduction or remission thereof or for probation or parole, or
(b) imprisonment for life without eligibility for suspension, re-
duction or remission thereof or for probation or parole until at
least 30 years of said term shall have been served, or (¢) the same
as that imposed upon a conviction of murder in the [second} third
degree.J*

*[10.J* *4.* N. J. 8. 2A:1134 is amended to read as follows:

2A:113-4. *a.* Every person convicted of murder in the first
degree, his aiders, abettors, counselors and procurers, shall
*[suffer death unless the jury shall by its verdict, and as a part
thereof, upon and after the consideration of all the evidence,

(a) recommend life imprisonment, without eligibility for suspen-
ston, reduction or remission thereof, or for probation or parole or

(b) recommends life imprisonment, without eligibility for sus-
pension, reduction or remission thereof, or for probation or parole
until at least 30 years of said term shall have been served in which

case this and no greater punishment shall be imposed and n such
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case, until the expiration of said 30 years, said sentence shall not be
suspended, or be subject to reduction or remission, and the person
so sentenced shall not be eligible for probation or parole.

Every person convicted of murder in the second degree, his aid-
ers, abettors, counselors and procurers, shall be sentenced to um-
prisonment for life, without eligibility for suspension, reduction or
remission thereof or for probation or parole and in such case, said
sentence shall not be suspended, or be subject to reduction or remis-
ston and the person so sentenced shall not be eligible for probation
or parole, unless the jury, by its verdict, and as a part thereof, upon
and after consideration of all the evidence, recommends mercy, in
which case life imprisonment, without eligibility for suspension,
reduction or remission thereof, or for probation or parole unitil at
least 30 years of said term shall have been served and no greater
punishment shall be vmposed.

Every person convicted of murder in the [second] third degree
shall suffer imprisonment for not more than 30 vears.]* *be
sentenced pursuant to the procedures set forth herein to: death;
imprisonment for life, without eligibility for suspension, reduction
or remission thereof, or for probation or parole and in such case,
said sentence shall not be suspended, or subject to reduction or
remission and the person so sentenced shall mot be eligible for
probation or parole; or to imprisonment for life, without eligibility
for suspension, reduction or remission thereof, or for probation
or parole, until at least 30 years of said term shall have been served.

(1) Upon conviction of murder in the first degree the court shall
conduct a separate sentencing proceeding to determine whether the
defendant should be sentenced to death; or life imprisonment with-
out eligibility for suspension, reduction or remission thereof, or
for probation or parole; or life imprisonment without eligibility
for suspension, reduction or remission thereof, or for probation or
parole, until at least 30 years of said term shall have been served.
The proceeding shall be conducted by the judge who presided at the
trial and before the trial jury which determined the defendant’s
guilt or before a jury empaneled for the purpose of the hearing if
the jury which determined the defendant’s guilt has been dis-
charged by the court for good cause.

The court may conduct the hearing without a jury upon the
motion of the defendant and with the approval of the court and of
the State.

(2) In the sentencing hearing the court shall disclose to the de-

fendant or his counsel all wmaterial contained in any presentence
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report, if one has been prepared, except such material as the court
determines is required to be withheld for the protection of human
life.

Any presentence imnformation withheld from the defendant shall
not be considered in determining the existence or the nonexistence
of the factors set forth in subsection a. (5) or a. (6). Any informa-
tion relevant to any of the mitigating factors set forth in subsection
a. (5) may be presented by either the State or the defendant, re-
gardless of its admissibility under the rules governing admission
of evidence at criminal trials; but the admissibility of information
relevant to any of the aggravating factors set forth in subsection
a. (6) shall be governed by the rules governing the admission of
evidence at criminal trials. The State and the defendant shall be
pvermitted to rebut any information received at the hearing, and
shall be given fair opportunity to present argument as to the ade-
quacy of the information to establish the existence of any of the
factors set forth in subsection a. (5) or a. (6). The burden of
establishing the existence of any of the factors set forth in subsec-
tion a. (6) is on the State. The burden of establishing the existence
of any of the factors set forth in subsection a. (5) is on the de-
fendant.

(3) The jury or, if there is mo jury, the court shall return a
special verdict setting forth its findings as to the exvistence or non-
existence of each of the factors set forth in subsection a. (5) and
as to the existence or nonexistence of each of the factors set forth
i subsection a. (6).

(4) If the jury or, if there is mo jury. the court finds by a pre-
ponderance of the information that one or more of the factors set
forth in subsection a. (6) exists and that none of the factors set
forth in subsection a. (5) exists, the court shall sentence the de-
fendant to death. If the jury or, if there is no jury, the court finds
that none of the aggravating factors set forth in subsection a. (6)
exists, or finds that one or more of the mitigating factors set forth
i subsection a. (5) exists, the court shall not sentence the de-
fendant to death but shall impose any other sentence provided for
the offense for which the defendant was convicted.

(5) The court shall not impose the sentence of death on the de-
fendant if the jury or, if there is no jury, the court finds by a
special verdict as provided in subsection a. (3) that at the time of
the offense:

(a) The defendant had no significant history of prior criminal

acrtivita -
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(b) The defendant was under the influence of ewtreme mental
or emotional disturbance but not such disturbance as to constitute
a defense to prosecution;

(¢) The victim was a participant in the defendant’s conduct or
consented to the act;

(d) The defendant was an accomplice in the murder committed
by another person and his participation was relatively minor;

(e) The defendant was under the age of 18;

(f) The defendant’s capacity to appreciate the wrongfulness
of his conduct or to conform his conduct to the requirements of
law was significantly impaired, but not so impaired as to con-
stitute a defense to prosecution; or

(g) The defendant was under unusual and substantial duress,
although not such duress as to constitute a defense to prose-
cution.

(6) If no factor set forth in subsection a. (5) is present, the court
shall impose the sentence of death on the defendant if the jury or,
if there is no jury, the court finds by a special verdict as provided
in subsection a. (3) that:

(a) The defendant has previously been convicted of first or
second degree murder, for which a scntence of life imprisonment
or death was imposable;

(b) In the commission of the offense, the defendant purposely
or knowingly created a grave risk of death to another person in
addition to the victim of the offense;

(¢) The murder was committed in an especially heinous, cruel
or depraved manner;

(d) The defendant commnitted the off ense as consideration for
the receipt, or in cxpectation of the receipt, of anything of pecuni-
ary value;

(e) The defendant procured the commission of the offense by
payment or promise of payment, of anything of pecuniary value;
or

(f) The defendant committed the offense against a police or
other law enforcement officer, corrections employec or fireman,
while performing his duties or because of his status as a public
servant.

(7) If the jury, or if there is no jury, the court does not find by
a special verdict os provided in subsection a. (3) that any of the
factors cmomerated in subsection a. (6) is present, the court i its
diserction shall impose sentence of life imprisonment, withoul
cligibility for suspension, reduction or remission theveof, or for

probation or parole; or sentence of life imprisonment, without
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eligibility for suspemsion, reduction or remission thereof, or for
probation or parole, until at least 30 years of said tevm shall hare
been served.

(8) The judgment of conviction and sentence of death shall be
subject to automatic review by the Supreme C'ourt of New Jersey
within 60 days after certification by the sentencing court of the
entire record unless time is extended an additional period not to
exceed 30 days by the Supreme Court for good cause shown. Such
review by the Supreme Court shall have priority over all other
cases, and shall be heard in accordance with the Rules of Court.

b. Every person convicted of murder in the second degree, his
aiders, abettors, counselors and procurers, shall be sentenced to
imprisonment for life, without eligibility for suspension, reduction
or remission thereof, or for probation or parole, until at least 30
years of said term shall have been served and in such case, until
the expiration of said 30 years, said scntence shall not be suspended,
or subject to reduction or remission and the person so sentenced
shall not be eligible for probation or parole; or imprisonment for
life.*

*[11.3* *5.* N. J. S. 2A:118-1 is amended to read as follows:

2A:118-1. Any person who kidnaps or steals or forcibly takes
away a man, woman or child, and sends or carries, or with intent to
send or carry, such man, woman or child to any other point within
this State, or into another State, territory or country, or forces,
persuades or entices a child within the age of 14 years to leave its
father, mother or guardian, or other person intrusted with its care,
and secretes or conceals the child, or who procures any such act to
be done, is guilty of a high misdemeanor, and shall be punished
by imprisonment for life, or for such other term of not less than 30
years as the court deems proper.

Any person who kidnaps or steals or forcibly takes away a man,
woman or child, as aforesaid, and demands for the return of such
man, woman or child, money or any thing of value, is likewise guilty
of a high misdemeanor, and upon conviction shall [suffer death]
be sentenced*, as the court deems proper,” to imprisonment for
life, without eligibility for suspemsion, reduction or remission
thereof or for probation or parole and in such case, said sentence
shall not be suspended, or be subject to reduction or remission, and
the person so sentenced shall not be eligible for probation or
parole*[[, unless the jury by their verdict, and as a part thereof,
upon and after consideration of all the evidence, recommends [im-

nrieanment for lifel mercy. in which case Fthis® lifeX* *: or to* 1m-
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prisonment for life, without eligibility for suspewsion, reduction
or remission thercof or for probation or parole whil af least 5o
years of gaid term shall have beew serecd 'Loand no greater pun
ishment shall be imposed]”™ *: or to tmprisouwment for Life.
*[12]* *6.* N. J. S. 2A:148-1 is amended to read as follows:
2A :148-1. Any person owing allegiance to this State who levies
war against it, or adheres to its enemies or to the enemies of the
United States by giving them or any of them any aid or comfort,
and is convicted thereof on the testimony of two witnesses to the
same overt act of the treason whereof he stands indicted, or on
confession in open court, is guilty of treason and shall [suffer
death] be sentenced to imprisonment for life, without eligibility for
suspension, reduction or remission thereof, or for probation or
parole and wn such case, said scitence shall not be suspended, or be
subject to reduction or remission, and the person so sentenced shall
not be eligible for probation or parole. Upon the trial of an in-
dictment for treason, no evidence shall be received of any overt
act of treason that is not expressly alleged in the indictment.
*[13.37 *7.7 N.J. S, 2A:148-6 is amended to read as follows:
2A:148-6. Any person who assaults the President or Vice-
President of the United States, or any official in the line of succes-
sion to the presidency of the United States, or the Governor of this
State, or the ruler, governor or other chief exccutive of any state,
or heir apparent or heir presumptive to the throne of a foreign
state, with intent to kill and with intent thereby to show his hostility
or opposition to any and all government, or any person who incites,
promotes, encourages or attempts any such assault, such assault not
resulting in the death of such official, or any person who conspires
to kill such official, is guilty of a high misdemeanor and shall [suffer
death] be sentenced™, as the court decms proper,* to imprison-
ment for life, without eligibility for suspension. reduction or re-
mission theveof, or for probation or parole ¢ud in such case, said
sentence shall not be suspended, or be subject to reduction or re-
russion, and the person so sentenced shall not be eligible for pro-
bation or parole”[, unless the jury trving the ease recommends
the detendant to the merey of the court, in which cuse the punish-
ment shall be}* *; or to* imprisonment for life withonl eligibility
for suspension, reduction or remission thereof, or for probation or
parole until at least 30 years of said term shall have been served
“Land no grealer punishment shall be tmposedd* *; or to imprison-

ment for life*.
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[l N.J.S.2A0:059-2 1s amended to read as tollows:

2A:159-2. Bxeept as otherwixe expressly provided by law no
person shall be prosecuted, tried or punished for any offense not
punishable with death or by {mprisowment, withoul cligibility for
suspension, reduction or remission thercof, or for probation or
parole, or by life imprisonment, without eligibilily for suspension,
reduction or remission thercof, or for probation or parole until
at least 30 years of said term shall have been served and in such
case, until the expiration of said 30 years, said sentence shall not
be suspended, or be subject to reduction or remission, and the per-
som so sentenced shall not be cligible for probation or parole, unless
the indictment therefor shall be found within 5 years from the time
of committing the offense or incurring the fine or forfeiture. This
section shall not apply (o any person fleeing from justice.}”

L5, N. J. S, 2A:164-28 1s amended to read as follows:

2A:164-28. In all cases wherein a eriminal conviction has been
entered against any person whereon sentence was suspended, or
a fine imposed of not more than $1,000.00, and no subscequent con-
viction has beeu entered against such person, it shall be lawful
after the lapse of 10 years from the date of such convietion for the
person so convicted to present a duly verified petition to the court
wherein such convietion was entered, sctting forth all the facts
in the matter and praying for the relief provided for in this section.

Upon reading and f{iling such petition such court may by order
fix a time, not less than 10 nor more than 30 days thereafter, for
the hearing of the matter, a copy of which order shall be served
in the usual manner upon the prosceutor of the county wherein
such court is located, and upon the chief of police or other executive
head of the police department of the municipality wherein said
offense was committed, within 5 days from the date of such order,
and at the time so appointed the court shall hear the matter and
if no material objection is made and no reason appears to the
contrary, an order may be granted directing the clerk of such
court to expunge from the records all evidence of said conviction
and that the person against whom such convietion was entered
shall be forthwith thercafter relieved from such disabilities as
may have heretofore existed by reason thercof, excepling convie-
tions involving the following erimes: treason, misprision of treason,
anarchy, all capital cases and cases in which a sentcnce of life
wmprisonment, without cligibility for suspension, reduction or re-
masston thereof, or for probation or parole, or life tmprisonment,

without eliaibility for suspension, reduction or remission thereof.
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or for probation or parole, until at least 30 years of said term shall
have been served, has been imposed, kidnapping, perjury, carrying ,’
concealed weapons or weapons of any deadly nature or type, rape,
seduction, aiding, assisting or conccaling persons accused of high:‘f
misdemeanors, or aiding the escape of inmates of prisons, em—v

bracery, arson, robbery or burglary.}*

*[16.J* *s.* N. J. S. 2A:168-1 is amended to read as follows:

2A :168-1. When it shall appear that the best interests of the
public as well as of the defendant will be subserved thereby, the
courts of this State having jurisdiction over criminal or quasi-
eriminal actions shall have power, after conviction or after a plea
of guilty or non vult for any crime or offense, except those
hereinafter described, to suspend the imposition or execution of
sentence, and also to place the cefendant on probation under the
supervision of the chief probation officer of the county, for a period
of not less than 1 year nor more than 5 years.

The courts having jurisdiction over juvenile or domestic rela-
tions cases, when it shall appear that the best interests of the public
as well as of the person adjudged guilty of any offense, except
those hereinafter described, before such court will be subserved
thereby, shall have power to place the defendant on probation for
a period of not less than 1 year nor more than 5 years. Such
courts shall also have the power to place on probation under the
same conditions children who shall come within the jurisdiction
of the court. The provisions of this section shall not permit the
suspension of the imposition or execution of any sentence and the
placing of the defendant on probation after conviction or after a
plea of guilty or non vult for violation of any provision of
[chapter 18 of Title 24 of the Revised Statutes] the ‘‘New
Jersey Controlled Dangerous Substances Act,”” P. L. 1970, c. 226
(C. 24:21-1 et seq.), except in the case of a first offender *[or in any
case 1 which the sentence imposed upon the defendant was life
imprisonment, without eligibility for suspension, reduction or re-
mission thereof or for probation or parole or in any case in which
the sentence tmposed upon the defendant was life imprisonment,
without eligibility for suspemsion, reduction or remission thereof
or for probation or parole until at least 30 years of said term shall
have been served}™.

If any person placed on probation shall ahscond while under
supervision, the time during which he remains away or hidden

shall not be counted as part of his term of probation.
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E17. Any person heretofore convieted of any offense which im-
mediately prior to the effective date of this act was punishable
by death but which, under the terms of this act, is not so punishable,
shall be sentenced, or, if he has been sentenced to death, shall be
resentenced, pursuant to the provisions of this act, it being the
intent of this act that the imposition and execution of the death
sentence for any offense, other than murder in the first degree
shall be abolished urton the effective date of this act.J*

1R *9.7 A defendant in any erimina] case punishable by life
imprisonment, without eligibility for suspension, reduction or re-
mission thereof or for probation or parole until at least 30 vears of
said term shall have heen served. shall be entitled as of right to
appeal the final judgment of his conviction directly to the Supreme
Court.

*F19.3* “70. If any person charged with a capital offense or any
offense punishable by life imprisonment, without eligibility for sus-
pension, reduction or remission thereof or for nrobation or parole
or any offense punishable by life imprisonment, without eligibility
for suspension, reduction or remission thereof or for probation or
parole until at least 20 vears of said term shall have heen served,
shall make applicaticn to the judge before whom he is to be tried,
showing thai a copy of the transeript of the record, testimony and
proceedings at the trial is necessary for his defense, and that he is
unable, by reason of poverty, to defrav the expense of proeuring
the same, sueh indee shall, being satisfied of the facts stated and
of the sufficieney thercof, cortify the expense thereof to the county
treasurer, who shall thereupon pay such necessary expense, the
amount thereof having been approved by the judge to whom such
application was made, and which shall not be in excess of the rates
provided for by the Supreme Court.

203" *77.7 If any person convieted of an offense and sentenced
to death thervefor or o life imprisonment, without cligibility for
suspension, reduction or remission thereof or for probation or
parole or to life imprisonment, without eligibility for suspension,
reduction or remizeion thereof or for probation or parole until at
least 30 vears of said term shall have been served, shall make ap-
plication to the judge who presided at the trial showing that he is
about to appeal from such convietion, and is unable, hy reason of
poverty, to defray the expenses of procuring a transeript of the
record, festimony and proceedings at the trialy and of the printing
of the same, ineluding briefs on appeal, for presentation to the

et carab dnmdan ahiail hoime waticfied of the faet <tatad and af +he
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sufficiency thereof, certify the reasonable expense thercof to the
county treasurer, who shall thereupon pay such necessary expense,
the amount thercof having been approved by the judge to whom
such application was made.

*[21.3* *12.* ““An act to provide for the payment for transeripts
and certain expenses of appeals for impecunious defendants in
capital cases, and supplementing Title 2A of the New Jersey Stat-
utes,’’ approved May 16,1952 (P. L. 1952, c. 212), is repealed.

*[22.J* *13.* This act shall take effect immediately.



WILLIAM K. DICKEY (Chairman): Ladies and gentlemen,
we will call the public ﬁearing to order. This is a public
hearing by the Assembly Judiciary Committee concerning
Assembly Committee amendments to Senate bill #799 which
would reinstate the death penalty in certain cases in the
criminal law of New Jersey.

We have invited today interested citizens to
appear before our Committee to advise the Committee on
this important question. In scheduling this public hearing
the Committee wishes to obtain a consensus as to what New
Jersey's response should be to the question of capital
punishment in light of the Supreme Court's decision.

The first witness before the Committee today will
be the principal sponsor of Senate bill #799, Senator Joseph
Azzolina of Monmouth County. I will ask Senator Azzolina
to come forward at this time to make his statement to the
Committee.

I would like to introduce the members of the
Committee who are here with me today. To my left is Assembly-
woman Ann Klein of Morris County. To my right is Assembly-
man John Spizziri of Bergen County. My name is Assemblyiman
Bill Dickey of Camden County.

Senator Azzolina, you may proceed.

SENATOR JOSEPH AZZOLTINA: Mr. Chair-
man and members of the Committee,I wish to thank you for
the courtesy of inviting me to appear before you at this
time to speak of my reactions to your proposed Assembly
Committee amendments to my Senate bill #799.

As you are well aware, of course, our own State
Supreme Court invalidated New Jersey's capital punishment
statute in the "Funicello" decision, in January 1972. My
sole purpose in introducing Senate bill #799, in March of
that year, was to reinstate capital punishment in New
Jersey in a constitutional form and manner, to conform with
what appeared to be our State Supreme Court's directives in

"Funicello."



Subsequently, as, again. you are all well aware, the
United States Supreme Court, in the "Furman" decision,
invalidated virtually every capital punishment statute in
force in the United States. That decision did not, contrary
to much popular opinion. foreclose capital punishment for
all time and in all cases. All it did was to preclude
capital punishment as previously practiced.

Unfortunately, "Furman" provided no clear guide-
lines to direct those of us who saw capital punishment as
the most effective and ultimate penalty to deter certain
crimes in our efforts to accomplish its restoration.

Instead of a single opinion with, perhaps, a single dissent,
the Supreme Court gave us nine separate opinions. I was,

to be perfectly honest, thoroughly confused - and I admit
this - because I had, in my confusion, some excellent
company.

I am not an attorney, so I sought the best legal
advice I could find - and I received it. But just as the
United States Supreme Court was divided, so were the
attorneys who advised me. Learned articles in law reviews
and bar journals disagreed in their conclusions. Distinguished
lawyers and legal scholars simply could not come to any
specific conclusion concerning whether or not capital punish-
ment could be constitutionally restored in the United
States, and, if it could, what form such a restoration
should take. I was confused, attorneys were confused,

State Legislatures were confused and. worst of all the
people of this State and Nation were confused.

Mr. Chairman and honorable members of the Judiciary
Committee of the General Assembly. it is my earnest belief,
my most sincere belief, that the one opinion - the one and
only opinion that matters on the issue of whether or not
capital punishment should be restored - has already been
given. As members of the General Assembly, each of you

know that I speak of the opinion of the people of New



Jersey - and by every means we have to measure public
sentiment, you know, as I know, that the people of New Jersey
want capital punishment restored. They have decided that
issue, and what they have left for us is the decision as

to how to restore it. The people have set the ends. You
have deliberated for 15 months, since May 1972, over amend-
ments to Senate bill #799 and I have deliberated ever since
I introduced that bill more than 18 months ago - not on the
ends but on the means to achieve those ends. We are,
therefore, meeting here today not to consider whether or not
capital punishment should be restored in New Jersey - for
the people have spoken loudly and clearly, and they speak

so today, that it should. We are, rather, here to consider
how to restore it, how, in other words, to accomplish the
peoples's will.

In January of this year, despite the legal confusion
deriving from the "Furman" decision, after a thorough and
detailed review of the 9 separate opinions rendered in that
case, and after a study of the actions, and proposed action,
of sister States, I directed the preparation of a set of
proposed amendments to my Senate bill #799. It appeared to
me at that time that whatever expert legal consensus
existed on this matter tended towards the imposition of a
separate sentencing proceeding, to commence immediately
following a verdict of guilt on a charge of first degree
murder, to determine the penalty. In that separate sentenc-
ing, to be conducted by the same trial judge before the same
trial jury, evidence was to be heard concerning any aggravat-
ing circumstances in the commission of the crime which
would lead to the imposition of the death penalty, and any
mitigating circumstances which would lead to the imposition
of a lesser penalty - either life imprisonment with no
provision for reduction or remission of sentence or for
probation or parole, or life imprisonment with the pos-
sibility of parole after 30 years imprisonment. To reduce
the element of "uncertainty," or - as the United States



Supreme Court would have it - of "arbitrariness" or
"capriciousness," in making such a determination, I determined
to follow the precedent established by the State of Florida

in the capital punishment statute enacted by that State in
early 1973. That Flecrida Statute has the jury render an
advisory sentence on the basis of its evaluation of ag-
gravating and mitigating circumstances, with the judge

making the ultimate decision as to penalty. The amendments

I prepared to my Senate bill #799 adopted this Florida
procedure.

In the amendments you have proposed to Senate bill
#799, I am very pleased to see that you accept the neces-
sity of a separate sentencing proceeding to commence im-
mediately following an adjudication of guilt on a charge
of first degree murder. In that acceptance you have fol-
lowed the Florida precedent and, I believe, the most "probably
constitutional" course. However, I am concerned with two
aspects of your amendments that differ from my own proposals
and, therefore, from the Florida precedent upon which my
proposals are based. Whereas my proposals and the Florida
law have the court - meaning the judge - deciding the penalty
with the jury rendering only an advisory sentence. your
proposals have the jury deciding the penalty., and deciding
it on the basis of finding or not finding a single mitigat-
ing factor. 1In other words, under your proposal no matter
how brutal or cruel a murder, no matter how vicious or evil
the murderer, if the jury discovers just one mitigating
factor there can be no death penalty.

Gentlemen. I have already disclaimed any argu-
ment on the merits of capital punishment. I have already
stated my belief that the issue is not whether but how we
are to have capital punishment in New Jersey. I do not
wish to engage anyone in moral arguments which I believe
the vast majority of the people of this State have already

argued and resolved. I do not, in other words, plan to



debate with you whether your proposed amendments, permitting
as they do a single mitigating factor to overcome a combina-
tion of as many as 7 or 8 aggravating factors, really gives
the people of this State what they want. I will concede that
you have drafted your amendments as aware of the will of

the people as was I aware when I drafted mine. I will,
therefore, also concede that you are as anxious to draft

a constitutionally acceptable capital punishment statute

as I am. Our disagreement, then, is only on the means to
achieve that end, and in light of the confusion concerning
these means, it is certainly understandable that we, as
reasonable men, will have reasonable differences.

I realize that your proposed amendments are based
upon H.R. 6026, introduced in the United States House of
Representatives by the Honorable Gerald R. Ford in March
1973. This bill has the backing of the United States
Department of Justice and presumably, therefore, President
Nixon.

My proposed amendments, on the other hand, are, as
I have said, based upon the Florida Statute enacted into
law in December 1972. As you all, doubtless, are aware,
the Florida Statute has recently been upheld by the Florida
Supreme Court. I know, and you know, that this fact does
not guarantee that the United States Supreme Court will
accept the Florida decision. What it does mean, however,
is that the Florida statute has passed at least one major
judicial test. In its "opinion", filed July 26, 1973,
the Florida Supreme Court ruled by a 5 to 2 majority that
the Florida Statute was in conformity with the United States
Supreme Court decision in "Furman." Mr. Justice Adkins,
who wrote the majority opinion said that: "Discrimination
or capriciousness cannot stand where reason is required
and this is an important element added by the Florida
statute for the protection of the convicted defendant.

By vesting the penalty decision in the judge and allowing



the jury to recommend only, the inflamed emotions of Jjurors
can no longer sentence a man to die," said Mr. Justice
Adkins. -

Only this would I say to you. I believe - as
I feel you believe - that we would be breaking faith with
the people of New Jersey if we do not provide for the
restoration of capital punishment in this State. I believe
that my proposed amendments to Senate bill #799 are stronger
and that they will be more acceptable to the citizens of
this State than yours, which would permit the existence
of a single mitigating factor to preclude capital punish-
ment despite the preponderance of potentially horrific
"aggravating factors."

However, if you believe that your proposal, and
your proposal alone, will be upheld by the Supreme Court
of the United States. if you are absolutely convinced -
notwithstanding the upholding of the Florida statute by the
Florida Supreme Court - that your proposal and only your
proposal, will, ultimately, be adjudged "constitutional",
if such are your findings after your months of diligent
deliberation, then I, in the best interests of all the
people, will defer. I will withdraw my proposed amendments
to my Senate bill #799 and I will urge your colleagues in
the General Assembly - and mine in the Senate - to ratify
your proposals. Much more than "pride of authorship" would
I have "pride of membership" in a Legislature that gave to
the people of New Jersey that which the people of New Jersey
are so overwhelmingly demanding.

I have here a memorandum in which I asked our
research people here in the State House to break-down the
difference and evaluate my original amendments to you and
your amendments that you incorporated into the proposed
bill and rather than read them all I will hand you copies
for your Committee. I also have, and I am sure your

Committee has, a copy of the Florida opinion from the



Supreme Court and some news articles that appeared with the
papers we received from Florida.

To those that say, "when a man murders once, let's
let him out after a certain number of years, he won't commit
murder again," I think we had a perfect example last week.
This individual - I think his name is Menninger - was in
prison for a number of years and then he worked in the
Governor's mansion for several weeks and then he even wrote
a letter to the Trentonian newspaper, I believe, telling
the public "why should the public be worried about these
ex-murderers when the Governor really isn't and even has
people like him working in the Governor's mansion." I think
just last weekend - or the weekend before - this man was
released on a weekend pass and picked up a hatchet and
murdered another man. So, to these "bleeding hearts"

I say "shame". Let's restore the death penalty in this
State.

Every place I go the people want it back.

Sure it is not going to stop all the murders but if it
stops just one it is worth having the death penalty back
in this State. Gentlemen and lady. thank you very much.

ASSEMBLYMAN DICKEY: Thank you very much, Senator.
Do any of the members of the Committee wish to ask the Senator
any questions? Mrs. Klein?

ASSEMBLYWOMAN KLEIN: Senator, on page 3 of your
testimony - I'm sorry, it is on the top of page 5 - you
stated that the purpose of the Committee is to"draft a
constitutionally acceptable capital punishment statute....
our disagreement is only on the means to achieve that end
and in light of the confusion concerning these means it is
certainly understandable that we, as reasonable men, will
have reasonable differences." I would like to say to you,
Senator, that I am not a'"reasonable man"and that I do not
join with anyone on the Committee who may share your

desire to achieve this end.



SENATOR AZZOLINA: I agree. I understand. I
am well aware of your feelings. ’

ASSEMBLYWOMAN KLEIN: Now you have stated in
several places that the people of New Jersey demand the
return of capital punishment and that it would be derelict
of the Legislature not to conform to this demand. Can you
tell me the basis on which you make that statement?

SENATOR AZZOLINA: T think the public opinion
polls taken have shown that capital punishment is wanted
by the people of New Jersey. A great number of people
that I have talked to and others have talked to -- People
come up and talk to you about it. It is the one issue that
people walk up to you and discuss with you. They don't
talk about taxes, they don't talk about anything else but
they do talk about capital punishmént and it seems like
every place you go this is the one issue they are interested
in. Polls have been taken that so confirm this.

ASSEMBLYWOMAN KLEIN: Do you have any polls to
submit as evidence?

SENATOR AZZOLINA: I don't have any polls with
me. no.

ASSEMBLYWOMAN KLEIN: I would like to say. Senator.
that in campaigning around the State I would have to say
that I did not have that experience - that this was the
one issue that people were interested in. In fact, I can
only remember one occasion when this question was even
raised. So I think we would have to have some more sub-
stantial evidence that the people of this State are truly
demanding thte return of capital punishment. I wonder if
you could get for us some polls or some background or some
evidence that this is, indeed. what the public wants?

SENATOR AZZOLINA: I'll se« if T can find any.
Maybe some others here today have some such evidence.

ASSEMBLYWOMAN KLEIN: Now you are familiar, I

am sure. with Judge Haneman's report - the report of his



Commission which studied capital punishment in New Jersey?

SENATOR AZZOLINA: I sure am.

ASSEMBLYWOMAN KLEIN: You are. of course, aware
of the recommendations of that report: that Commission
did not take any moral position on capital punishment. it
simply took a very realistic approach to the question of
what would happen if, indeed, we enacted a law. It pointed
out that many cases are presently before the Supreme Court
that have not been clarified and that it is going to be a
lengthy process. It pointed out that if we do reenact
capital punishment in this State we will undertake a
very expensive procedure. We will have to have court cases,
which are very expensive. We will have to reinstate, I
suppose, the electric chair. We will have to revamp the
death row and we all know that that is very costly for the
people of New Jersey. At the same time we will have to
wait a long, long time before we find out whether our
law is constitutional. Now in the meantime we will have to
go through all these procedures and then we may find out
that the law is not constitutional.

Do you see any point in submitting the people of
this State to all of this unnecessary expense?

SENATOR AZZOLINA: Yes. New Jersey is one of the
more populous states in the United States. Smaller states -
I think 13 states - already have passed capital punishment
and in the State of Florida it has already been tested.
California just passed it and other states have passed it.

We are a corridor state and we should be a re-
sponsible state. Since we do have a great population in
New Jersey we should be willing to take the expense - or
spend the money, if necessary - to find out whether or not
what we pass as a capital punishment bill is constitutional
or not. We shouldn't be waiting for some little state to
find out for us. If we ever wait for Congress we will wait
forever.

You talk about wasting money and I hate to go in

9



this direction but I will for a moment. The Civil Liberties
Union - I guess that is what they call themselves - are

here todéy to oppose this bill. They seem to oppose any-
thing that is good for this country. The country was

great for the 190 some odd years since it was founded. We
had a great country because we had some great laws. Now
the Civil Liberties Union and some other organizations
throughout the United States are trying to knock down

all these laws that made the country great.

You talk about waste of money. I think they are
wasting a tremendous amount of our money in the State and
a tremendous amount of time and effort, etc., such as in
the aid to parochial schools and private schools. They are
forcing us to throw away the equipment instead of using
it - putting it to good use. That is a real waste, not what
we intend to do.

ASSEMBLYWOMAN KLEIN: I imagine you will admit
that is on a different subject.

SENATOR AZZOLINA: I admit this but the
same group that is opposing this is the group that is
wasting all kindsof money in this State and wasting our
Attorney General's time. etc.

ASSEMBLYWOMAN KLEIN: Do you plan to submit a
bill to ban the American Civil Liberties Union from New
Jersey?

SENATOR AZZOLINA: No but I don't want them to
ban my rights either and the rights of the citizens of
this State.

You know, we tend to, now, fight for the rights
of the criminal and we forget the rights of the citizens-
at-large, which are 99.9% of the good abiding citizens.
Why don't we fight for their rights instead of the rights
of the criminal?

ASSEMBLYWOMAN KLEIN: Senator. in your interest

in restoring the death penalty as a deterrent would you
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favor public executions?
SENATOR AZZOLINA: I would favor public executions -
anything necessary to deter those who murder. to stop them
from murdering unnecessarily.
ASSEMBLYWOMAN KLEIN: Do you think it would be
better if, instead of having an electric chair, we had a
gallows and we put it out in the middle of the green so
everybody will see it?
SENATOR AZZOLINA: If that will stop it-- You
know years ago this did stop a certain amount of it. I
will give you a good example. I am in the supermarket
business. There is a Two Guys from Harrison store across
the street from me. The Mayor of Avon would have been
here today. Mayor Crook, who happens to own the Crook
Armored Car Service - in fact. he sent a letter to Pat
Donath which I think he wants made part of the record
here -- His men were there collecting money on a Sunday
afternoon in an armored car, parked in front of Two Guys,
in front of a crowd, and this individual just walked up
to the door, opened the door and shot the man dead. He
didn't even say, "stick 'em up." He shot the other man
and almost killed him. He grabbed two bags and took off.
He dropped the two bags. They had no money at all in them.
The man now is somewhere in the United States. They are
still trying to track him.
ASSEMBLYWOMAN KLEIN: They never caught him?
SENATOR AZZOLINA: Not yet they haven't caught
him, but when they catch that man he should be hanged in
public as far as I am concerned, or given the electric
chair in public.

ASSEMBLYWOMAN KLEIN: Senator --

SENATOR AZZOLINA: You may think I am crazy but
I am a pretty compassionate guy and I feel sorry for a lot

of people, but murderers I do not feel sorry for. Hardened

criminals I do not feel sorry for. We are not asking this for
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those that commit murder in the heat of passion, that is
different. we are talking about the hardened criminal, the
premeditated murderer. Now if you want to protect those
individuals that is your right; I don't want to protect
those individuals and neither do 99.%cof the citizens of -
this State.

ASSEMBLYWOMAN KLEIN: Again., Senator. I would -
like to have evidence of that last statement.

I would like to say that what you pointed out, the
fact that this man has not been apprehended, I think has a
bearing on whether the death penalty will indeed, act as a
deterrent to murder.

Are you aware of what the relationship is between
the number of serious offenses that are reported and the
number that result in incarceration?

SENATOR AZZOLINA: I am not interested in numbers:
I am interested in stopping the ones that might think twice
before they commit murder.

Now you all know Chippy Coleman: he was a former
Assemblyman and an outstanding Assemblyman of this House.
I don't think you were here at the time but most of the
legislators do know Chippy Coleman. He is a County Prosecutor
in Monmouth. He is an outstanding County Prosecutor. I asked
him to come here today but because of the new term starting
he was unable to come but he is sending you. by mail, something
to incorporate into the record. Maybe it will be hand delivered
later today. I am not sure. But he told me on the phone
yesterday that one of the problems we have today without the
death penalty is that at one time you had people holding up
stores and other people.without guns, maybe with fake sticks
or whatever: tnday the problem is that those who stick
people up have a gun and they shoot. He finds this is so- :
these are the statistics he quoted to me.

I am not a prosecutor. T am not an attorney. I am
a practical guy and what has been happening is that more

people are using guns today and shooting people than ever
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before. That is his statement to me.

ASSEMBLYWOMAN KLEIN: Are you in favor of uniform
gun control in the United States?

SENATOR AZZOLINA: That is not a topic for this
meeting today.

ASSEMBLYWOMAN KLEIN: But it is since we are
interested in crime.

SENATOR AZZOLINA: I haven't gone into that phase
so I prefer not to answer at the moment.

ASSEMBLYWOMAN KLEIN: Thank you.

ASSEMBLYMAN DICKEY: Mr. Spizziri?

ASSEMBLYMAN $PIZZIRI: I have no questions.

ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer?

ASSEMBLYMAN KEOGH-DWYER: No questions.

ASSEMBLYMAN DICKEY: Mr. Dawes?

ASSEMBLYMAN DAWES: No questions.

ASSEMBLYMAN DICKEY: Mr. Wallace?

ASSEMBLYMAN WALLACE: Senator, with reference
to the committee amendments, I haven't seen your legal
memorandum but I assume you concur on the bifurcated hearing,
that is to determine, first, guilt and then to determine
penalty?

SENATOR AZZOLINA: Yes.

ASSEMBLYMAN WALLACE: Have you reviewed the list
of mitigating factors and aggravating circumstances, as
outlined in the committee amendments,in helping the court
determine whether a death penalty should be imposed, or, in
the alternative,a life sentence without parole or reduction
of sentence for a term of 30 years?

SENATOR AZZOLINA: I have gone over it and I am
going to submit this memorandum to you.

ASSEMBLYMAN WALLACE: Thank you very much, Senator.
Is there anything further?

SENATOR AZZOLINA: ©No, I will give you this before
the next witness goes on.

ASSEMBLYMAN WALLACE: Thank you very much.

13



ASSEMBLYMAN DICKEY: I will next call Congressman
Charles W. Sandman.

CONGRESSMAN CHARLES W S ANDMA N:
Mr. Chairman and members of the Committee, my purpose here
today is not to endorse any of the bills that have been
submitted, nor to take part in the difference between amend-
ments or recommending one amendment over the other. My
purpose in being here is to register with you the findings
of a major committee that I served on in the Congress of the
United States during the last two terms, namely the Select
Committee on Crime. of which there are only 11 members in
the whole Congress. T+ was chaired by former Senator and
now Congressman Claude Pepper from Florida.

I firmly believe that the death penalty should
be reestablished. I believe that it should be enforced. I
believe that it should affect all of those cases which we
commonly know as constituting first degree murder, which
require premeditation with malace aforethought. With all
of those elements we certainly seek out the one individual
who should be treated differently from all others, in my
judgment. He is entitled to his day in court. with this
we have no argument. He is entitled to his many rights of
appeal. which in most cases have been exaggerated and have
become the laughing stock of not the country but the world.
We have just about gone far enough in that direction.

Now during the last couple of years in the hearings
that we have had around the country-- And I am not picking
the figures out of the sky, you can find figures to prove
almost anything you want but if you want to intelligently
use information that is another thing. Following the riot
at Attica. New York the Committee commenced conducting these
hearings around the country. This is what we found, not in
one state but in every state. We found that since the death
penalty has become a thing of the past the attitudes within
the institutions. especially behind the high walls of the
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maximum security prisons, is far less than anybody would
appreciate. In states where it is possible to have multiple
life sentences it even becomes more of a joke because every-
one knows the individual can serve but one life and now it
makes no difference to him how many people he murders,
whether they be prison guards or anyone else.

It is well established by the findings of that
Committee that the murderers within the penitentiaries
across the country have increased rapidly since the death
penalty has been done away with; with this there is no
question.

Now many have argued, who take the more liberal
point of view, that it is not a deterrent to crime. Well,
you can also find another set of figures that says that maybe
it is. But it means little in a State if you have a death
penalty and never use it.

To give you an idea about what other jurists
think of our system of jurisprudence let me tell you about
a conversation that I had in Oslo, Norway about two years
ago. In the conference were members of the House Judiciary
Committee, of which I was one, and members of the Supreme
Court of Norway. I can remember one of the greatest jurists
there, at least respected in that area and all through
Europe as being one of the most knowledgable, reporting to us.
It was in the month of September. He said, "here in this
country, which has less population than your State of New
Jersey, we have a record that we think is enviable." He
said, "in one city here - we only have one city of any
size, Oslo - there is a population of about one-half
million." He said, 'Congressman, when you go back I wish
you would tell your people about the record we have here
and we are proud of." He said, "from January lst until today -
that is a period of about 8 months - there hasn't been one
homicide in the City of Oslo, with a population of one-
half million." Now he said, "go kack to the United

States and see if you have such a ity which can boast a
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record such as that" - and we haven't. There is no way
that we have. In fact let me think of one city in New Jersey
that is about the same size as Oslo, namely Newark, New
Jersey. When I conducted my own investigation of the
State Prison System about a year ago, updating the investi-
gation I had previously made for the bond issues for institu-
tions, in the county jail in the city of Newark. on one
floor there were 80 men awaiting trial for murder in one
city - 80. Now you compare that with other places.

Now why is there a difference? Of course this
is what I asked the Justice of the Supreme Court in Norway.
I asked him how he could account for all of this, how he
had such an excellent system in his area and we had such a
very poor system where I come from. He said, "well we do have
a few differences. One, we are interested in all the people
in Norway and we think our obligation is to protect all of
the people. We don't want to execute somebody who may not
be guilty but we don't give him any greater rights than
we give to the victims that people like that murder." He
said, "in our country there is no such thing as bail, no
matter how much money you have or where you come from. You
get a trial with dispatch and you are kept under lock and
key until we determine how guilty you are."” I don't know as
I can buy that altogether. In murder cases I can understand
why there shouldn't be any bail set but in all cases, such
as he is referring to, I can't.

But he said: "The most important thing we have
is that from the time of apprehension until the decision
of the court of last resort, this must happen in our
country in less than one year." He said, "that is one of
the things that we feel has made this a great system of
jurisprudence. And we don'‘t have anybody writing any
best sellers in Norway," he said, "referring to innocent
people whose lives we have taken away." This is an unheard
of thing also in that great country. I think that can be

had here too if we have trials and procedures that are worked
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with some dispatch.

He then pointed out the most ridiculous case of
them all and he said, "How do the people in your country
explain the fact that the man who murdered Senator Kennedy -
and everybody saw him murder Senator Kennedy on T.V. - more
than 1,000 witnesses can testify to the act-- that happened
more than six years ago and that man is still having count-
less appeals yet to prove that he didn't do it?" He said,
"That is really a point on being ridiculous," and so it is.

At any rate, what can we do here? I think we can
do a lot of good here and I think it is high time we did it.
I am just about fed up to the neck listening to the liberal
"do gooders" who think they know how to run this country
better than anybody else. And most of them hibernate in
the place where I work, the Nation's Capitol. They weren't
convinced that we had any kind of fairness down there until
they took away all of the procedures affecting bail in the
Federal City. Just take a look at what happened there.

To start with, only one out of about 10 people who commit

a crime is even apprehended there. In fact, it is almost

an encouragement to commit crime. You get better treat-
ment in the District of Columbia and you get better opportunit-
ies after you commit a crime than if you committed no crime.
The law abiding citizen in that great City, to me, has some-
thing to complain about - he doesn't have as many rights

as somebody who disobeys the law. So what did they have

to do there? The old concept that it is not fair if two
people commit a crime and one is poor and the other is not,
the poor man must go to jail awaiting trial and the rich
man can put up his bail and go along and conduct his life

as he would - now I have listened to that ever since I

first became a lawyer, about 25 years ago, and I was

almost convinced that we should do somethihg about that.
Only one place has done anything about that, as a matter

of Federal law, and it can affect only place and

that is the only Federal City we have, which is the
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District of Columbia.

Now the true effect of what has happened there is
far more desperate than the simple inequities that I Jjust
pointed to. What has happened? Here is what has happened.
In the District of Columbia for all cases., except murder, you
can get out on what is knownas your own recognizance. You
just sign your name to an affidavit that on the day you are
called to be there for a hearing you will be there. You
put up no bail. You put up no security. You put up nothing.
You sign this thing in the presence of a notary and then
you walk out the door a free man.

Do you know what has happened as a result of that
great institution? We now know from last years statistics,
because the only statistics on crime reporting that seems
to have any accuracy are the Federal statistics. Would you
believe that four out of every ten of these people who
signed their cwn recognizance and get themselves out pending
trail commit a second offense before they are tried for
the first offense. That's how ridiculous liberalism of
"do gooders" can get.

Now in this particular instance it seems to me that
we have just about gone far enough. The number of violent
crimes are on the increase; they are not on the decrease.
The number of murders within institutions have gone up:; they
have not gone down since the death penalty has been done
away with. There has to be something here that will at
least make even the most incorrigible know that he can
suffer the supreme penalty, and I think that this can be
a step in the right direction.

So, whatever bill that you adopt I sincerely
urge you in the interest of seven and one-half million
people, not in the primary interest of somebody who has
committed cold-blooded murder with malace aforethought,
that you adopt and reinstate the death penalty. It is an
ugly thing. Everybody knows that but even this morning

in Jersey City an innocent man was murdered again by a
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sniper.

Let's not kid ourselves. Take a close look at
the rate of recidivism we have in this State. By being
nice to people have we made the situation any better? We
haven't. Almost six out of every ten that gets out of
maximum security in this State go back again. This is no
record we can be proud of. And no matter what you do in
those areas you are not going to have any improvement.

I do believe in prison reform. I have filed a
report with the State and the Governor on how you can at-
tempt it and how it should be attempted. So I am not one
of those people that believes there isn't a lot that we can
do and a lot that we should do. But in the interim I
believe that it is high time this State became a leader
in prosecuting people who are doing so much damage and so
much violence around the State. Thank you.

ASSEMBLYMAN DICKEY: Thank you, Congressman.

Do any members of the Committee have any questions? Mr.
Wallace?

ASSEMBLYMAN WALLACE: No questions.

ASSEMBLYMAN DICKEY: Mr. Dawes?

ASSEMBLYMAN DAWES: No questions.

ASSEMBLYMAN DICKEY: Mrs. Klein?

ASSEMBLYWOMAN KLEIN: Congressman, your testimony
has been so wide ranged that it is hard to know where to
start but I think I will start with Oslo, since I have been
to Oslo also.

As you were speaking about the much lower crime
rate in Oslo than in the United States, it occurred to me to ask
you does Norway have a death penalty?

CONGRESSMAN SANDMAN: I really don't know. I
wasn't there covering the death penalty when I was taking
it up with the Justices at the time. We were there mainly
on a procedural basis.

ASSEMBLYWOMAN KLEIN: Well, for the record, I
believe that Norway does not have the death penalty but I
think that I would ask the Committee to get this information.
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CONGRESSMAN SANDMAN: It's easily obtainable.

ASSEMBLYWOMAN KLEIN: I'm sure it 1is.

Secondly, did you have the opportunity to visit
any of the penal institutions in Norway when you were there --

CONGRESSMAN SANDMAN: No.

ASSEMBLYWOMAN KLEIN:--to see the way in which
they treat those few criminals whom they do have?

CONGRESSMAN SANDMAN: No.

ASSEMBLYWOMAN KLEIN: Did you observe, when you
were in the City of Oslo, any significant differences
between that city and the City of Newark, in terms of, let
us say for instance, housing. cleanliness, degree of poverty,
health services, care for the elderly, any kind of day care?
Did you notice any significant differences between the City
of Oslo and the City of Newark that you think might have
something to do with the difference in the crime rate?

CONGRESSMAN SANDMAN: I certainly did. The one
thing that I saw there was a very clean city as compared to
some of the cities that you refer to that are not so clean.
I saw a population there that had respect for the law, which
I don't see in the City of Newark. I saw the operation of
a government that spends less per capita than we do here;
where the individual is expected to do something for him-
self and not to be totally subsidized by his state or his
government. This, I think, makes a big difference.

ASSEMBLYWOMAN KLEIN: Congressman, certainly you
are aware that Norway is far more of a socialist country
than the United States is and whereas you talk about the
people who are ready to do more for themselves rather than
rely upon the state, I am sure you must be aware that in
Norway people are guaranteed security from cradle to grave, that
they are guaranteed care in their old age, that they are
guaranteed health services--

CONGRESSMAN SANDMAN: They don't have one-half
of the programs that we have in Washington to take care of

people.
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ASSEMBLYWOMAN KLEIN: 1In relation to their
population, Congressman?

CONGRESSMAN SANDMAN: 1In relation to their
population.

ASSEMBLYWOMAN KLEIN: Did you have an opportunity
to use their public transportation, Congressman?

CONGRESSMAN SANDMAN: I did.

ASSEMBLYWOMAN KLEIN: Oh you did. Well I believe
that we must put into this record, since you have brought
up the subject, the fact that there are many contributing
factors to the crime rate and that certainly many of those
that I have mentioned would far more account for the low
crime rate in Norway than would a death penalty which they
do not even have and therefore I think the testimony --

CONGRESSMAN SANDMAN: A death penalty which
they do not have, is not altogether governing in their
great success. The system that they have is governing
in their great success, which is a system that we do not
have in this country - to wit, the Senator Kennedy murder.

ASSEMBLYWOMAN KLEIN: In other words, what you
are now saying is what is important in deterrence of crime
is swift apprehension and swift justice, not necessarily
the degree of the penalty because in Norway, you have
testified, they have swift apprehension and swift justice
and we know that they do not have the death penalty. Now
I would agree with you very much that swift apprehension
and equal and swift justice are very important in the
deterrence of crime.

I would like to ask you if you have any idea
of what the relationship between the number of serious offenses
in this State and the percentage that are incarcerated is?

CONGRESSMAN SANDMAN: The percentages that are
incarcerated?

ASSEMBLYWOMAN KLEIN: Yes.

CONGRESSMAN SANDMAN: The percentage is tiny.

ASSEMBLYWOMAN KLEIN: Right.
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CONGRESSMAN SANDMAN: To start with one out of
ten are apprehended in the first place. Only about one out
of that ten get any kind of penalty, whether it is a fine
or incarceration. The true amount is about one out of fifty
ever going to jail after they commit the offense. This, I say.
is a bad system.

ASSEMBLYWOMAN KLEIN: 2.6%. correct.

Do you believe that having a death penalty
in a situation where if you commit a crime your chances of
being apprehended, caught and punished are 2.6% out of 100 -
do you think that the degree of the penalty in those few
rare cases in which the jury might be able to determine
that there were no extenuating circumstances and providing
that the law in the next 5 to 6 to 10 years is, in fact,
upheld as constitutional, do you think this is worth spending
the Legislatures time on?

CONGRESSMAN SANDMAN: I definitely do. I don't
care what you spend. I would like to see that man in Jersey
City alive this afternoon, which he isn't.

ASSEMBLYWOMAN KLEIN: I would too.

CONGRESSMAN SANDMAN: All right. But under my
proposal we have a chance that he might be. Under yours
you haven't. You just sweep it under the rug.

Now, secondly, let's go through the statistics.
The 2.6% that you refer to is all crimes.

ASSEMBLYWOMAN KLEIN: All serious crimes.

CONGRESSMAN SANDMAN: When you are talking about
homicide you are talking about a much higher percentage, it
goes up to about 80%: 8 out of 10 of those go to the clink
where they should go.

ASSEMBLYWOMAN KLEIN: 8 out of 10 homicides?

CONGRESSMAN SANDMAN: 8 out of 10.

ASSEMBLYWOMAN KLEIN: Do you have any idea how
many murderers are in the State Prison system today?

CONGRESSMAN SANDMAN: I don't have the figures
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before me but I do know that it is a sizable amount. One
misconception that a lot of people have about murderers in
prisons is that they are the real vicious types. In most
cases they are not because in most cases murder is a one-
offense proposition where the individual commits murder
only one time except in the highly organized cases, and
I've seen lots of those in New Jersey as well as in the
Federal Penitentiary. In fact our Committee brought a

man before them who was so dangerous - they brought him in
from San Quentin - that they had to have four guards. When
he testified in the Capitol two sat in front of him and two
sat in back of him to make sure nothing would happen. That
man admitted, right there in the Congressional Chamber, that
he had murdered 21 people for hire and under this great law
that you advocate he can still stay alive and one day get
out and maybe murder 21 more. This, I think, is wrong.

ASSEMBLYWOMAN KLEIN: I think it would have been
nice if he had been apprehended after the -- Well, I think
it would be nice if he hadn't committed the first murder
but having done that, if he had been apprehended, sentenced
and sent to prison instead of let out - instead of being
free, unapprehended and unsentenced - I agree with that.

CONGRESSMAN SANDMAN: Under California law that
man can be released next year - in one year.

ASSEMBLYWOMAN KLEIN: When was his crime committed?

CONGRESSMAN SANDMAN: When was his crime committed?

ASSEMBLYWOMAN KLEIN: When were his crimes com-
mitted?

CONGRESSMAN SANDMAN: His crimes were committed
over approximately a 20 year period. They have proof and
confessions and convictions on about one-half of the
murders; the rest he voluntarily, knowing he can't serve
any more time, admitted he did. But the reason he is going
to get out in one year is because he has been giving some
very important evidence against other crime figures and

because he did that - they are well-known figures- he is going
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to be released in about a year.

ASSEMBLYWOMAN KLEIN: In other words, while he
was committing these crimes California had a death penalty?

CONGRESSMAN SANDMAN: They had a death sentence
but California did not, in his case, execute the death
sentence. Again, you can go back to my statement: it is
foolhardy to have it as a window dressing, if you have it
I think it should be exercised. In this man's case I think
it should have been exercised.

ASSEMBLYWOMAN KLEIN: Over a period of 20 years
while California had a death sentence and was executing
people on occasion, this man was committing these crimes.

CONGRESSMAN SANDMAN: That's right. If I were
the governing factor in California that man would have gone
to the gallows after the first murder.

ASSEMBLYWOMAN KLEIN: Was he caught - apprehended?

CONGRESSMAN SANDMAN: He was caught. He was
convicted and under the California law he didn't serve too
many years:; he was out. He then committed 20 more murders.

ASSEMBLYWOMAN KLEIN: But the death penalty did not
operate as a deterrent.

CONGRESSMAN SANDMAN: Because it wasn't enforced
as it should have been enforced. If you are going to have
it I think you ought to use it.

ASSEMBLYWOMAN KLEIN: Let me ask you, Congressmail,
do you think that if New Jersey enacts the death penalty
with the amount of question that still exists in front of
the Supreme Court, do you think that New Jersey will use
that death penalty until those questions are settled?

CONGRESSMAN SANDMAN: Well, if I become Governor
they will use it.

ASSEMBLYWOMAN KLEIN: Oh, does the Governor
decide the cases for the judges?

CONGRESSMAN SANDMAN: No, the Governor doesn‘t
do that but the Governor makes a review of what's happening
in the courts of the State, and he should.
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ASSEMBLYWOMAN KLEIN: Then even though there was
some question about the constitutionality of the death
penalty you would be in favor of using it?

CONGRESSMAN SANDMAN: Be in favor of what?

ASSEMBLYWOMAN KLEIN: Of using it.

CONGRESSMAN SANDMAN: I would be in favor of using
it, yes.

ASSEMBLYWOMAN KLEIN: Even though it were pending
on its constitutionality?

CONGRESSMAN SANDMAN: I would have a right to use
it. A law is constitutional until it is declared unconstitu-
tional.

ASSEMBLYWOMAN KLEIN: Would you - I will ask you
the same question I asked Senator Azzolina - like to see
these executions conducted in public where they would really
be a lesson to the public?

CONGRESSMAN SANDMAN: It would make little dif-
ference to me.

ASSEMBLYWOMAN KLEIN: Well what do you think would
be better?

CONGRESSMAN SANDMAN: I have no idea since we have
never been exposed to that in New Jersey.

ASSEMBLYWOMAN KLEIN: Exposed to what?

CONGRESSMAN SANDMAN: To public execution - not
in my lifetime.

ASSEMBLYWOMAN KLEIN: We did have it.

CONGRESSMAN SANDMAN: That was ahead of my time,
maybe in your time. '

(laughter)

ASSEMBLYWOMAN KLEIN: I don't know, Congressman,
we are not that far apart.

Congressman, I will just ask you one more question.
You, I am sure, like I, have attended many funerals in our
day and we have often heard the minister say, or the priest
say, or the rabbi say, "the Lord giveth and the Lord taketh

25



away." Now I want to ask you, have you met a judge, a
jurist, a Governor. a lawyer, any person that you would be
willing to place in the role of the Lord?

CONGRESSMAN SANDMAN: I have never met the Lord
and I have never met anybody else who is comparable to the
Lord and therefore I can't say any of them should be a
substitute.

ASSEMBLYWOMAN KLEIN: But you would be willing
to give to other people that role which the Lord reserves
to himself.

CONGRESSMAN SANDMAN: Well, that is a well established
principle in the government of this state and the govern-
ment of many states and the government of many countries
and in order to keep the peace this is something that must
be done from time to time.

ASSEMBLYWOMAN KLEIN: I think that is subject
to interpretation and if you go back in history, Congrescman,
you will find that not too many years ago--

CONGRESSMAN SANDMAN: How do you feel about abortion?
That is a taking of life. I think you favor abortion don't
you?

ASSEMBLYWOMAN KLEIN: Congressman, that is not the
subject of this hearing.

CONGRESSMAN SANDMAN: It's related. I would
think since you think so highly about taking life, that is
taking a life.

ASSEMBLYWOMAN KLEIN: You apparently do not think
too highly about taking a life. Thank you very much.

ASSEMBLYMAN DICKEY: Mr. Spizziri, any questions?

ASSEMBLYMAN SPIZZIRI: No, I have no questions,
Mr. Chairman.

ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer?

ASSEMBLYMAN KEOGH-DWYER: No questions.

ASSEMBLYMAN DICKEY: Congressman, we thank you
very much for appearing before our Committee today.

CONGRESSMAN SANDMAN: Thank you.
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ASSEMBLYMAN DICKEY: The next witness is Assembly-
man Anthony Imperiale of Essex County.

ASSEMBLYMAN ANTHONY IMPERTIALE:
Mr. Chairman, members of this Committee, I first would like
to thank you for permitting me to come here today. You

know, as I look at the State Seal up above there it says,
"Liberty and Prosperity" and I wonder how Assemblyman Failla,
who was a member of this Assembly, feels about the words
"liberty and prosperity" since he has been denied the liberty
and the prosperity given to him by God and by our constitu-
tional rights of America and of our State. He has no more
liberty and prosperity because his life was taken in an
attempted robbery.

Several years ago when I was a Councilman in the
City of Newark I disarmed two gunmen who shot a 15 year
0ld boy for no reason at all. Had it not been the gun
jammed, I probably would not be here speaking to you today -
to some people that is wishful thinking.

Nevertheless, we seem to put greater emphasis on
whether we should execute people publicly or whether we
should execute them privately. I think whether we execute
them privately or publicly is not the thing we are here for
today. But I think what we are trying to do is grasp at
the roots of whether we can deal justice and in dealing
justice do we protect the criminal as well as his victims?

I have heard talk here today of the expense.

What is more expensive than human life? And we are talking
about the expense of putting back the electric chair ; what
about the expense the families of victims go through? What
about the expenses of the families of the policemen that
are murdered? What about the real victims, the people who
work every day and walk that street and try Jjust to take
advantage of our great Constitution of the United States
which they are deprived of? Do they not have a right to

be protected?

You know some very good points were brought up
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here this morning. We will hear many presentations. the
pros and the cons against murder, and people from many

walks of life, from politicians to clergymen, will come
before us and they will talk about leniency for murderers.
You know you can't help but wonder when you do talk abortion,
when you talk about a man who goes out on the street and
willfully kills, either to rob or deny a man his rights
because of his color or deny him because he a victim of
organized crime, is there any difference? Does it not mean
that we are becoming hypocritical in our State when on

one hand we can come before this Committee - like many will
do today - and say I am against capital punishment and then
the next week, maybe, in a church or somewhere get up and
say abortion is not criminal. Murder is murder, whether

it takes place on the street, on the abortion table or in
the prison, whether it be with guards or whether it be with
inmates. Murder is murder and it cannot be condoned.

While we try to live as human beings and while we
try to adopt some type of sanity which will deal with equal
justice to all, the important thing here is what guidelines
do we have? Who is to make the guidelines to protect the
decent people? We hear the questions asked. "do you have
any polls?" - "do you have any statistics?" There is only
one way that any political figure can draw good legislation
to protect the people of our nation and that is to put it
on the public referendum. Let the people themselves speak
out. Let the people themselves come forth and say what they
want. And even then I think we would have to worry about
whether the will of the people will be carried out because
I can recall not long ago in this very State,by referendum,
our people spoke out about something and in spite of the
fact that the government is for the people., by the people,
one of the Governors of this State saw fit not to listen
to the people. Now where do we divorce hypocrisy from the
Constitution? Where do we divorce the hypocrisy of liberty

and prosperity by worryingabout a man who willfully murders?
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I don't like to see human life destroyed but
it is something that has been incorporated in our life
since the day of Adam and Eve and since the day they insti-
tuted the Star Chambers in 1666 in this country which led to
the revolution and the things that we have today, the S.C.I.,etc.
Also, we must make sure that the citizens are not only protected
from organized crime but murderers of organized plotting,
murderers who just decide to take and snuff out a life,
must be curtailed.

Look at a Judge - I won't name the person involved
but a Judge and a police officer, right in a court, are
murdered and the person involved has a color televisdon set in
the cell and then that person goes before millions of
people in America and says. "my Communist comrades." Is
this what we are going to yield justice to? Are we going
to reward the murderers with color televisions. special
meals? Who rewarded the victim - the Judge who was murdered?
Who rewarded the court attendant who was murdered? Who
rewards the eight people in New York that were murdered?
They belonged to a different sect. Regardless of who they
were or what they were,it was murder and it was brutal
murder. by throwing children into a bathtub and slaughtering
them. Who are we really interested in protecting, a
political career, the liberal element, the communist element,
or the decent element who really stands for liberty and
prosperity, who really stands for the Constitution of the
United States? Or must we wait until some really important
man in the United States has a member of his family murdered
and then all of the "bleeding hearts" will then want to
reinstitute the death penalty? No.

I think, when we talk of justice and equality
of justice.we must discuss it on equal terms, whether
you are rich or poor, black or white, or whatever you may
be:; that is true equality of justice. You know we talk -
and I heard here also conversation made regarding Newark,

where I come from; I proudly say I come from Newark.
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I heard remarks made about matching up areas where murder
takes place with the poor and the sick. etc. Well, let's
talk about the City of Newark. We have the poor and the
sick. We have the underprivileged. Throughout our Nation
and every city in our Nation we have the violence of discrimin-
ation. But in the City of Newark over €500 million came into
the City of Newark to aid the poor and the underprivileged
and the victims of discrimination and to this date there

are 130 murders, and the year is not completed yet. Who

is going to tell the victims and the families of the victims
about this poverty? Do we ncw make excuses not to bring
back the death penalty because of a man's poverty? Look
through history. They didn't look into whether a man was
poor or not. If he committed a crime and he was justly

tried and he received justice, he received the death penalty
if convicted.

Do you want to hear something that is really
sickening? I went to the Attorney General's office to talk
about this $500 million for these poor people in a city
where 130 murders have been committed, and do you know what
we are getting - because this is probably what we are getting
from Washington on down - I was told by a Federal law
enforcement official that it was bad business. Are we now
going to start adopting the philosophy that the death penalty
is bad business?

You know, we could all sit here all day long and
play cute with words. We may dislike one another and try
to fence a little bit, but while we are fencing and playing
games and while we are trying to do different things for
ourselves first, maybe, rather than for the public, throughout
this country people are being slaughtered and murdered.

One final thing, there was a man that was in
priscn for four murders. He escaped - no death penalty.

By the time he got to Pennsylvania he murdered four more
and ,when he was shot while he was being apprehended, I did

not hear the hue and cry for justice for the victims , some
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of whom were policemen. Right away somebody started a
quick rally to make some money for the poor man that was
shot. Well if justice is to prevail and equality of
justice is to prevail I say that we certainly need the death
penalty to curtail this insane manslaughter and murder that
the country is witnessing. And I think that we should start
to deal, very realistically, with the decent citizens
who will make our country and our cities prevail. And if
we have to put them both on pedestals, the criminal element
and the decent people - those who abide by the law and those
who do what they are supposed to do and those who want to
destroy - then you are morally and civically obligated to
help bring back the death penalty and see that those who
tend to destroy must not destroy again.

You talk about expense. Let's say you do put
a lifer in jail for a murder. Two things: what expense
will you have to go to to segregate murderers from a man
who serves one or two years for a smaller crime; how do
you protect those in prison who are in there for two years
against a man who murders, is there for life, and has nothing
to lose if he murders again? You know, we talk about
protecting people outside; people in prison have rights too
in spite of the fact that they are paying their debt to
society.

Incidentally I heard the Assemblywoman and Mr.
Sandman going back and forth about the statistics in Norway.
While you were doing that, I knew you needed this information
and I had my man call the United Nations. There has been
no death penalty in Norway since World War II and the prison
term they have for murder is from 10 to 12 years, if you
want that information for your Committee.

In conclusion I say to you, my colleagues and
fellow citizens, regardless of what our differences and
our views may be - and we are not all right - if we can pool
our intelligence together and if we can pool the concern
of the public together, I see no reason why we cannot bring

adequate laws into being in spite of some people feeling
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squeamish about the death penalty being brought back. Until
somebody comes along with a better idea of how to curtail
crime - and I don't think there is anybody right now who
does know how to curtail killings - I urge you. regardless
of whose bill it is - ironically I introduced a bill in May
on the death penalty and the Senator introduced one in
March - whether it is bipartisan or what it is, we should
enact it and bring back the death penalty because if we are
to preserve the liberty and the prosperity of decent people,
this law will be needed. Thank you.

ASSEMBLYMAN DICKEY: Thank you, Mr. Imperiale.
Are there any questions?

ASSEMBLYWOMAN KLEIN: I have no questions, Mr.
Chairman, but I do want to thank Mr. Imperiale for getting
that information for us and I would hope, perhaps., Mr.
Imperiale, on second reflection it might be persuasive to
you that a country that has the lowest crime rate, perhaps,
in the entire world also has not had the death penalty since
World War II and that seems to say something to this question
of whether the death penalty has any relationship whatsoever
to the crime rate or the rate of violence in this country.
Perhaps we could do a lot more to eliminate murder if we
did something about guns.

ASSEMBLYMAN IMPERIALE: I did a little bit of a
survey on Norway, not too much, but I do know that while
you bring out an excellent point there is certainly a
difference in the way the law enforcement operates. The
law enforcement here in the State of New Jersey and through-
out our country has been hampered and had their hands tied
for many years, making it almost impossible for them to
enforce the law. If you look at the laws in Norway and
Italy and all other countries, they are lesser inclined
to crime because their law enforcement is respected,.
number one, and they are supported in their laws.

Maybe we can come back to the middle of the road

somewhere and do something for our country. Thank you.
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ASSEMBLYMAN SPIZZIRI: Mr. Chairman, I'd like
to make one comment. Mrs. Klein has &) ..  several times
this moring about uniform gun control and I am sure she is
probably aware of the statistics and is probably not intentional-
ly ignoring them, but the State of New York and the City of
New York probably has one of the most restrictive gun con-
trol laws in the world, not just this country, and has
probably one of the highest rates of homicide in the world.
So I say to you, Mr. Imperiale, and to members of this
Committee, gun control, which is a very easy subject to
blame for the crime rate, is not really the crime problem
in this country and in the State. at least in my opinion.
I have done some investigation in that respect also.

ASSEMBLYWOMAN KLEIN: Mr. Chairman, I'd just
like to reply to that. Of course we have boundary lines
which people can cross to get guns if there are strict
laws within the city, and there are strict laws in New Jersey
to some extent. That obviously will not solve the problem.
I think it is generally accepted that people from abroad
are actually scandalized by the amount of hand guns that
are carried in this country. What we need, I believe, and
it's not the subject of this hearing,but I don't think any-
one has proven that if the United States passed a decent
hand gun control bill for the entire country that we would prob-
ably see a very sharp drop-off in the number of murders.
We are really concerned about reducing murders. It seems to
me this is one of the most prominent approaches that we
might take on it.

Certainly we can dig up absolutely no evidence
in comparison with other countries or in comparison with
the past or anything that we know that gives us any evidence
whatsoever that the death penalty will do anything at all
to protect the people of this country or this State from
murder and that, I think, is what we are all interested
in.

ASSEMBLYMAN SPIZZIRI: Just one comment, Mr.
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Chairman. Mrs. Klein again conveniently ignores the
Federal Gun Control Act which prohibits crossing State
lines to obtain fire arms of any type.

ASSEMBLYWOMAN KLEIN: You can get them through
the mail ordet.

ASSEMBLYMAN SPIZZIRI: The criminal does not
respect state lines, does not respect the law. The criminal
will always have fire arms of any type, not just hand guns.
The criminal will be the one who will disrespect the law,
not the law abiding citizen. It is the criminal that needs
to be punished, not the law abiding citizen. I think that
Mr. Imperiale's point was very well taken, that we must
respect the rights of the public, the rights of the citizens
of this State, and it is about time we stopped looking at
the rights of the criminal. How about that man who shot
those four people? How about the policeman who got killed
in Jersey City today? Where are his rights? What of the
rights of his family? The liberal seems to ignore those
things very conveniently by saying the death penalty is not
going to solve the problem.

If we had the death penalty in this State, I am
not goind to sit here and say that that man would be alive
but the probability is that he would be alive because the
criminal would know that if he were caught he would be
punished and the penalty would be his life, which is as it
should be.

ASSEMBLYMAN DICKEY: Thank you, Mr. Spizziri.
Anything further, Mr. Imperiale?

ASSEMBLYMAN IMPERIALE: I'd just like to make
one comment. While you are talking about the death penalty
and the way of killing, I have been a karate man for 18
years and I am a man of the street. 1In the city of Newark
it has not only been guns that have been killing, meat
chucks have been killing, which are karate sticks, stars
that they use, even now they have gone into bow and arrow -

you can go into many fields, murder is murder.
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ASSEMBLYMAN DICKEY: Thank you.

ASSEMBLYMAN IMPERIALE: You're welcome.

ASSEMBLYMAN DICKEY: The next witness is Assembly-
man Kenneth Gewertz, Gloucester County.
ASSEMBLYMAN KENNETH GEWERT Z:
Thank you Mr. Chairman, members of the Committee. I have
ﬁvo preface my remarks by telling you that I am not a
zIcandidate for Governor nor have I been to Oslo, Norway.
However, I feel that I might have something to add to your
proceedings today based on the fact that I was almost the
victim of a murder. I am sure that many of you are aware
of the situation that I have gone through personally with a
former member of the Senate and some co-conspirators who
sat together one day and brought forth the idea that
the easiest way to get rid of Mr. Gewertz was to kill him.
Fortunately that didn't come to pass for on that evening
that they had planned to do it,it wasn't going to be the
"Avon lady" that went ding dong on my front door bell.

Which brings up the subject - I think the enactment
of a mandatory death penalty is essential in the deterrence
of first degree murder. I think Mrs. Klein's thinking,
that additional gun controls are necessary, is equally valid
and I think possibly I may have a combination of both that
might be workable and could conceivably be incorporated
in a Committee amendment to the existing Senate death
penalty bill, that being Assembly 2328, which several members
of the Judiciary Committee have co-sponsored.

It would appear that as we sit here today murder
in the first degree, the most terrible of crimes, the most
severe and unique against the person,is today treated as
a common crime. The punishment is no longer sufficient to
act as a deterrent.

The deterrent effect of capital punishment has
long been attacked by those who would abolish it as inef-

fective, but they have not considered the alternate
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hypothesis of their statistics. Does the lack of a capital
punishment provision "encourage" those felons who might
not commit murder to make the alternate deadly decision?

I think the answer is yes. I think criminals in such a
position do make the decision to play it safe, for dead men
tell no tales.

What position does this place a citizen faced
with such an assailant in? A man who might justhand over
his cash in a robbery must now fear the "encouraged to
murder” felon. Indeed, to survive, he must shoot to kill
first before the felon makes his decision. Similarly, the
policeman must now face a felon with nothing to lose and,
again, he must shoot to kill.

A ten-year-old is shot in New York. A Puerto
Rican man is shot in Camden. The newspapers reveal too
many cases of "I had to shoot first" because our State
will not act. Our citizens become murderers. Our cities
become a part of tombstone territory. For the murderer,
his plight is a long prison sentence with the hope of an
early parole because society forgives or forgets and would
rather be done with this tax burden. The only one who
suffers is the victim.

The Supreme Court will no longer allow arbitrary
capital punishment. They now consider the safeguards built
into our criminal trial procedure so great that they have
given the State no other choice than mandatory death
penalties for specific abhorrent crimes.

In recent years guns have been attacked as the
primary murder weapon. It is obvious that gun control
legislation has been a colossal failure. But the gun does
not pull its own trigger.

Assembly bill 2328 makes the punishment for first
degree murder with a firearm -that is only premeditated,
deliberated intentional murder and felony murder with a
firearm, and no lesser crime - punishable by death and no

lesser sentence.
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First degree murder, with this ultimate weapon,
can be resolved only with the ultimate punishment. Only
with this weapon can the murderer kill so effectively with
so little risk to himself and with so great a chance of
success. Only the future holds a more efficient personal
source of death. This bill makes the easy way. the only
wrong way. Every other method gives the intended victim
some means of escape or the killer more time to change his
mind as well as increasing the likelihood of creating evidence
for the police. Only with a firearm can a murderer strike
from such a remote position and with such confidence. The
New Jersey Crime Commission has advocated a "wait and see"
posture for New Jersey to save the cost of litigation.
But what is the cost compared to incarceration?

With violent crime increased 4.1 percent in 1969,
19.6 percent in 1970 and 28.4 percent in 1971, what is the
cost in human lives? From 1968 through 1971, 1,548 men,
women and children were murdered in New Jersey. The murder
rate increased 18 percent. New Jersey cannot afford to take
a wait and see posture but needs to act on capital punish-
ment now. .

Now in A-2328, on the second page, it would provide
that every person convicted of murder in the first degree
in which the murder victim has been slain with a firearm
and his aiders, abettors, counselors and procurers shall
suffer death and no lesser punishment. Now if you think
about that for a moment it would seem rather severe but
you have to understand the premise that the bulk of the
murders that are committed are committed with a firearm.
You have to take into consideration that the man that aids
the murderer is no less guilty than the one that commits
the act. For in many cases had a gentleman not gone out
on a Saturday night to procure some beer money from the local
grocer, along with six accomplices whom he really needed
to give him a little backbone to do the job-— if they thought

to themselves that this guy has a gun and may murder somebody
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and if he murders. then we are going to face the death
penalty toc. if they have any sense, they are not going to
go with him. The abettors., the individuals that may very
well hide the person that commits a murder, can they be

any less guilty than the one that commits it, assuming that
they had knowledge that this is what was done? The one who
counsels him, the individual that may sit ard say, "yes" -
as in my case - "you go and kill that man." is he any less
guilty? Or the procurer, maybe the worst of the lot, the
guy who is willing to steal a gun and sell it to somebody
for $100, certainly if he realizes that if he gives someone
a gun and they murder somebody with it and he is going to
face the death penalty., he is not going to go around steal-
ing guns and certainly he is nou going to go around selling
them.

We have a situation-- I think that background
will bear out the fact that in England for many. many years,
until they recently had considerable problems with terror-
ists, the English police were never armed because their
theory was "if the policemanr doesn't carry a gun the crimiral
has no need to carry one either." Ycu will find that the
rate of policemen murdered in England was relatively nil.

I think that what has to be taken into consideration is the
question that in many, many instances - and you are talking
now only about first degree murder by firearm - the more
gun control bills you pass, who do they punish? They punish
the citizen who may feel that he has to have a gun in his
house to keep someone from breaking in. They punish the
sportsman who goes out to buy a gun for ligitimate purposes.
The guy who is going to murder somebody is not going tc gco
down to the corner sporting goods store and buy a gun

and then take it out and kill somebody. not unless he is
somewhat deranged, and if that is the case,he is not going
t» be convicted of first degree murder because he is goling
to clalm temporary insanity, emotional distress. or whatever

the case may be and the jury is not going to find him guilty
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of first degree murder.

Take the guy who uses the knife. Is he a match
for an armed, trained police officer? He is not. 1Is that
guy with a knife going to go into a grocery store and say,
"give me your money" and then stab the grocer from 10 feet
away? He is not - no way., no shape, no form.

I think the emphasis has got to be directed to
the problem and to the guy that illegally uses the fire
arm and I would certainly appreciate it if you would take
these views into your consideration. Thank you, Mr.
Chairman.

ASSEMBLYMAN DICKEY: Thank you, Mr. Gewertz.

Are there any questions?

ASSEMBLYMAN SPIZZIRI: Yes. Assemblyman Gewertz,
what is the percentage of use of firearms in the statistics
which you quoted on the last page of your--

ASSEMBLYMAN GEWERTZ: It is approximately 92%.

ASSEMBLYMAN SPIZZIRI: In the use of firearms?

ASSEMBLYMAN GEWERTZ: Yes, sir.

ASSEMBLYMAN SPIZZIRI: And where do these statistics
come from - that you quoted?

ASSEMBLYMAN GEWERTZ: They came from research
that was done by several of my aides on the Uniform Crime
Reporting Act, and we only went up to 1971 because of the
time needed for preparation for the hearing.

ASSEMBLYMAN SPIZZIRI: Would you make that research
available to this Committee?

ASSEMBLYMAN GEWERTZ: Yes.

ASSEMBLYMAN SPIZZIRI: Mr. Gewertz, on the Furman
decision, did the Supreme Court rule the death penalty
unconstitutional because firearms were used or because they
felt the death penalty itself was unconstitutional?

ASSEMBLYMAN GEWERTZ: Assemblyman, I really am
not qualified to answer that. I tried to approach this thing
from a logical point of view. Obviously a blanket death

penalty, as such, how effective that would be I don't know
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but statistically, realistically. combiring the views
of many manry of the people. not only on the Commitftee but
in the State of New Jersey. it would appear that you can
possibly accomplish both, stronger gun controls by a stiffer
penalty for those who illegally use them and reinstating
the death peralty in cases of first degree murder.
ASSEMBLYMAN SPIZZIRI: I must confess I am
sympathetic towards the statement you made regarding
stiffer penalties and more effective enforcement for those
who use any type of weapon, whether it be a firearm, a knife,
hand grenade, or what hav: you, but the problem that I have
with your bill is, what difference deeg it make whathear I am
killed with a razor. a stiletto, a bomb or other explosive
device co¢r a firearm I am stil. dead.
ASSEMBLYMAN GEWERTZ: Very true.

" ASSEMBLYMAN SPIZZIRI: And the person who per-
petrated the crime will get preferential treatment. whether
he uses those other items as against the firearm, so isn’'t
the object really to institute the death peralty for any
type of murder as specified in Senator Azzolina's bill, rather
than differentiating between the use of firearms?

ASSEMBLYMAN GEWERTZ: I support the mandatory
death penalty in principle throughout; however, it would
appear to me from a layman's point of view that tcday's
society cannot readily recognize and convict an individual of
first degree murder. which basically is premeditated - nocrmally
with the use of a knife - because the average citizen that
sits on a jury cannot comprehend one human being taking a
knife and cutting another one's throat,like you wculd a
hog or a steer brought to the slaughter, and the individual
that commits the crime being ina sane frame of mind. That
is why is was primarily directed toward the use of firsarms,
which cannot be construed as anything other than
premeditated. You have to pick up the c¢:ir, it has to
contaln a cartridge, you have to point it at somebody and

you have to pull the trigger. There are four distinct
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steps in committing an act of murder with a firearm, each
one of those steps adjudging the person to be sane; you
would have to conclude that he had to have done this thing
intentionally and therefore the deterrent factor, I feel,
in this bill would be more effective overall in reducing
the number of murders and effectively discouraging the
criminal from carrying a firearm.

Then you get into the opposite spectrum of the
police officer,who is a human being, who has a wife, who
has children, who has been abused, beaten, killed in many
instances. Now how much time is he going to take to stop

" because

and think, "does this guy have a gun or doesn't he
the normal reaction is, "I am going to shoot first and then we
will figure out whether or not he had a gun."

Why put the police officer at a disadvantage? The
law says you shall use a force greater than that which is
employed against you to subdue a criminal. A police officer,
trained and armed, is no match for a criminal that is armed,
based on the fact that the police officer does not know that
that man has a gun and therefore is really not normally
prepared to act. But a man with a knife, a man with a club,
is no match for an armed police officer.

ASSEMBLYMAN SPIZZIRI: Thank you.

ASSEMBLYMAN DICKEY: Thank you, Mr. Gewertz.

ASSEMBLYMAN GEWERTZ: Thank you, sir.

ASSEMBLYMAN DICKEY: Our next witness is Dr.
Samuel Jeanes from Merchantville.
REVEREND SAMUEL A, JEANES: Mr.
Chairman and members of the Assembly Judiciary Committee, I
am Samuel A. Jeanes, the Pastor of the First Baptist Church
of Merchantville, New Jersey. I am not speaking today
in behalf of an organization but rather as a citizen and
a pastor who has served as an active pastor of two churches
for 38 years, 31 of these years in the State of New Jersey.
Since most of my comments will be based on scriptures
and theology I would say that I pursued graduate studies

at the Eastern Baptist Theological Seminary and Temple
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University School of Theology, majoring in New Testament,
Greek. Philosophy and Theology.

A profound respect for life as a gift from God
would almost instinctively cause one to oppose any legis-
lation that would provide for the taking of a human life.

The Bible assigns special value to the life of a man because
he was created in the image of God. He is like God in the
essential elements of his nature and he is God's representative
on earth. Any indignity or injury inflicted upon man is an

act of irreverence to the Almighty.

Thus. we would view life with profound respect,
but we also view the taking of human life by an act of
malicious murder as the highest crime man can commit
against his fellow man.

The death penalty has fallen into disuse and there
have been no executions in the United States since June 2,
1967. Great Britain eleminated the death penalty three
years ago. West Germany, undoubtedly, reacting to the
wholesale killings of the war eliminated it in 1949. Spain,
France Canada and most of Latin America have either abolished
capital punishment or have failed to enforce it.

Since orderly government is a part of God's pro-
vision for the nations, and since all of our rights are
rooted in the Natural Law which might well be termed the will
of our Creator, it is important to search out His will. The
Almighty has enabled human reason to discover His laws as
far as they are necessary for human conduct that we might
live honorably, that we should hurt no one and that we should
Jtender to everyone his due.

In the early dawn of humanity Cain, the son of
Adam, in a fit of rage, murdered his brother Abel. The
Bible tells us that Cain was not put to death for his crime.
Rather he was exiled into a wilderness where he suffered
banishment from society.

You do not need to turn too many pages in the

Book of Beginnings before you meet a second murderer.
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Lamech was a descendant of Cain who confesses that he "had slain a
man to my wounding and a young man to my hurt." This may have been
an act of self-defense but again there is no report that he was put
to death.

But two chapters later we are told that the population began to grow and
the earth was filled with increasing violence. It might be concluded that the
earth was suffering a spiraling crime epidemic because criminals were not dealt
with appropriately and speedily.

Such was the condition when the judgment of the flood came upon the earth.
Soon after the flood, however, God established the institution of human goverrnment
and to this government of human beings He granted the authority to execute those
guilty of murder. One of the modern translations of the Bible reads, "I will
avenge the shedding of your own life blood: I will avenge it on any beast, I will
avenge man's life on man, upon his brother man; whoever sheds human blood, by human
hands shall his own blood be shed for God made man in His own likeness."

The commandment which says "Thou shalt not kill" forbids malicious homicide
but the infliction of capital punishment which the Almighty has authorized to be
administered by human society is not included in the prohibition of this command-
ment, Actually the commandment should be translated "Thou shalt not commit murder."
The Hebrew language employs several words to express the thought "to kill". The
Hebrew verb used in the text here in Exodus 20 is a special word. It can only
mean "murder" and it always indicates intentional slaying. The record of the
exposition of this commandment by Christ is found in the Sermon on the Mount. He
forbids malice in all of its degrees and manifestations, Both Old and New
Testaments recognize the difference between anger and malice., Anger is allowable
on occasion but malice in its very nature is always evil. Anger is a natural
emotion that arises sometimes out of a perception of wrong. It is indignation.
Often it is a desire to make redress or to punish, But malice includes hatred
and the desire to inflict evil to gratify an evil passion. When the Bible forbids
murder it forbids all degrees and manifestations of malicious feelings.
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Our Creator, in granting authority to human government to mete out the death
penalty labeled it as part of the law enforcement procedure of society. The decree
of God after the flood was written eight centuries later into the system of laws
given to lloses, So Exodus 21:12, "He that smiteth a man so that he die, shall
surely be put to death." And two verses later to further define the act of murder
it says, "Only if one man wilfully attacks another, to murder him craftily, you
must take that man from my very altar and put him to death." Now such punishment
was not to be inflicted to gratify revenge, but to satisfy justice and for the
preservation of humanity. We might add that such punishment is not only lawful,
but it is obligatory. It was given first to Noah, the second head of the human
race and was not intended for any particulz:s age or nation., It is a general
principle of justice. It is a revelation of the will of God, Over and over again
it is repeated in the Mosaic law.

And there are clear indications in the New Testament of the continued
obligation of divine law that malicious murder should be punished with death.

St., Paul in that 13th chapter of Romans in which he calls for respect for
instituted government because it is ordained of God, says that the magistrate is
the minister of God for good and that he "beareth not the sword in vain." The
ancient world viewed it as the emblem of the power over life and death. And the
same apostle Paul standing in judgment before Governor Festus in pleading his own
case said, "If I be an offender, or have committed anything worthy of death, I
refuse not to die."

Undoubtedly, the death penalty for capital offenses in both Old and New
Testaments was not considered to be "cruel or unusual punishment." And a further
study of the sacred writings indicate that as long as the laws of God were enforced,
the people had peace and safety. But when enforcement lagged and sentences were
notspeedily executed crime began to increase until the nation reached its lowest
moral state...the Book of Judges describes it this way....."In those days there was

no king in Israel, but every man did that which was right in his own eyes."” 4and
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the inspired writer of the book of Ecclesiastes,..a book which has as its theme
"human reasoning' says, "Because sentence against an evil work is not executed
speedily, therefore the heart of the sons of men is fully set in them to do evil,"
It is not enough for the laws to be on our statute books. They must be enforced.
And our system of jurisprudence is not harsh. Every criminal is given protection
in the courts, Justice is tempered with mercy. And those teachings in both
Testaments about mercy and pardon canstantly impress upon us that authority must
be exercised equitably and fairly because those wio administer it will also be
held accountable to God.

We have come through an era, and we are not out of it yet, where fear is
in the hearts of many people. Experience tells us that when human life is under-
valued, it is always insecure. When the murderer escapes with inpunity or is
inadequately punished for the heinous crime he has committed, homicides do multiply.
One theologian writing on this subject asks a very practicai question that you
will want to ask, "Who is the die? the innocent man or the murderer?"

We must quit excusing criminals for their deeds. We must discard that
philosophical nonsense that says we are all guilty because one weak individual
breaks the laws, The New York Times in a lead editorial on March 13, 1970 said,
"The actual and threatened bombings of the past few days must not be glossied over
as the actions of idealistic if misguided revolutionaries; they are the criminal
acts of potential murderers...the mad criminals who threaten and bomb must be
recognized for what they are and prosecuted with the full force not only of the
law but of the community they would rule and ruin,"

Senate 799 is a step in the right direction, And the enactment of the

principles it sets forth are long overdue.
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Thank you, Mr. Chairman.

ASSEMBLYMAN DICKEY: Thank you, Dr, Jeanes. Are
there any questions? Assemblyman Wallace?

ASSEMBLYMAN WALLACE: No questions.

ASSEMBLYMAN DICKEY: Assemblyman Dawes?

ASSEMBLYMAN DAWES: No questions.

ASSEMBLYMAN DICKEY: Assemblywoman Klein?

ASSEMBLYWOMAN KLEIN: No questions.

ASSEMBLYMAN DICKEY: Assemblyman Keogh-Dwyer?

ASSEMBLYMAN KEOGH-DWYER: No questions.

ASSEMBLYMAN DICKEY: Assemblyman Spizziri?

ASSEMBLYMAN SPIZZIRI: No, Mr. Chairman.

ASSEMBLYMAN DICKEY: O.K., thank you very much
Dr. Jeanes for being with us today.

DR. JEANES: I thank you very much, Mr. Chairman.

ASSEMBLYMAN DICKEY: Our next witness is Mr.
Stanley VanNess, Public Defender of New Jersey.
STANLEY VanN E S S: Thank you, Assemblyman
Dickey and members of the Committee. I am the first witness
to appear in opposition to Senate 799 and any other measure
like it. I suppose that makes me one of all of those kinds
of people I heard described today, pointed headed liberals,
communists, people who are sympathetic to murderers and not
sympathetic to the victims of crime. I categorically
deny I fall into any of those categories with, perhaps. the
exception of the first but, of course, the Committee is free
to draw its own conclusions.

I think it is fitting and proper that I be here
this morning because, perhaps more than any other person -
at least in the State of New Jersey - I am responsible
for the state of confusion that we find ourselves in on
the question of capital punishment. It was the Office of
the Public Defender in conjunction with the legal defense
fund of the NAACP that pursued the issue of the constitution-
ality of the New Jersey statute to the highest court of the
land, and eventually to and through the New Jersey Supreme
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Court after a remand from the United States Supreme Court,
which resulted in the declaration that our statutory scheme
was unconstitutional.

Now I have a lot of official duties to perform
and sometimes official duties do not coincide with my
personal beliefs necessarily. 1In this case they happen to.
I strongly believe that the execution of the death penalty
is the ultimate act society can exact from an individual
and an act that should not be perpetrated. I draw that
conclusion, I guess, from some observations I made sometime
ago. I guess the first influence was, perhaps, a book
called "Reflections on Hanging," in which the author quite
graphically describes a scene in medieval England at a
time when the death penalty was available and applied freely
for all types of crimes, including the crime of pickpocket-
ing.

This particular author describes the scene when
a pickpocket was being hung in the City of London, and
quite graphically describes the hanging but quite pointedly
makes the observation that at the last moment when the
whole crowd - and they used to do it in public in those
days - looked up to see the man make his last kick, this
was when the pickpockets went to work most freely, snipping
the purses of those people whose eyes were diverted to the
victim. It occurred to me that there must be something
wrong then with a penalty that did not deter the other
people from plying the same trade.

As I became more knowledgeable about the situation
in the United States, I had to conclude that the statistics,
the effect of the death penalty on a rate of homicide,

did not seem to suggest a very strong correlation between
the presence of the penalty and the activities, or the
instances of murder.

I uhcovered the situation in the State of
Delaware, which some years ago abolished the death penalty

and then reimposed it - this is before we got into the
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constitutional snarls - after a particularly heinous

crime had been committed in that State. You look

back and you find that the incidence of murder in the State
of Delaware was lower during the period of time in which they
did not have the death penalty than it was either before

or after that period.

We have heard a lot about homicides, murders of
policemen. Let's just look across the river. Some years
ago the State of New York abolished the death penalty
except for murder of a policeman in the performance of his
duty, and correction officiais. The incidence of homicide
committed upon police officers has gone up alarmingly, so
it would not suggest to me tha* anyone could, in common
sense, conclude that the presence of the death penalty
has protected that class of person. Even here in the State
of New Jersey., after Funicello was decided in December
of 1972, I believe, we kept count of the incidence of
homicide over a period of time and found that in the first
three months of the year 1973 there had been fewer homicides
committed than in a comparable period the prior year when
the death penalty was available. Now I don‘t think that
these statistics prove that there is no correlation. I
think, as Congressman Sandman pointed out, there might
be instances in which the reverse statistical setup would
appear. But I think, considering them all in combination,
the only rational conclusion you could come to is that there
is really no relationship and that the incidence of murder
is erratic.

When you consider the kinds of situations which
result in a death penalty or capital charge you might
understand why they are erratic. Take the case of Sirhan
Sirhan that was pointed out here this morning. There was
a death penalty in the State of Califcrnia at that time.
The man had absolutely no chance of escape:; he walked up
behind Senator Kennedy and blew his brains out in the
presence of hundreds of people and certainly was not

deterred by the death penalty.
48



The last man who was executed in the State of New
Jersey in 1963 was having trouble with his wife, believed
that she was cheating on him, spent the morning in taverns,
walked into the place where she was employed as a waitress,
pulled out a pistol and shot her several times and killed
her. Well now, we had a death penalty at that time and he
wasn't deterred. His chances of escape were obviously
next to nil but he wasn't deterred.

The man who walks into his home and finds his
wife in the arms of another man is not going to run to
the statute books to find out whether there is a death
penalty in effect or not: he is either going to commit the
ultimate act on that person or he is not.

But considering that in those situations in which
the death penalty was sometimes imposed, before the Supreme
Court started to speak in this area, if we can at least
question whether there was a substantial deterrent, or any
deterrent against homicides, during that period,what is the
case now? As Congressman Sandman and Senator Azzolina
pointed out here this morning,the state of the law is in a
thoroughly confused situation. There certainly is no
possibility of swift and sure punishment in this area. I
believe the Congressman stated it would be foolhardy to
have the death penalty as a window dressing. Well, gentlemen
and lady, that is absolutely what this bill would be, it would
be window dressing in the State of New Jersey because no one
is going to be executed under this law, if at all, until
the passage of several years. In the meantime we will
have filled up death row again; in the meantime we will have
incurred great expense; we will have deeply burdened the
efficient administration of justice in this State, all for
window dressing, I suggest.

Now I have a responsibility of administering an
agency that handles about 80% of the criminal business in
this State. And you all know that I havéﬂéonsistently

come to the Legislature for additional assistance, for

49



additional budget. in order to keep up with the over-
whelming number of crimes that have been committed and
people apprehended and the matters referred to our office.

For the very first time in the life of the Office
of the Public Defender we are turning the corner: we are
now disposing of cases - more cases - than are assigned to
us in a year's period of time. If this law is enacted.we
will be back into a situation in which every murder trial -
and we had some 400 cases assigned to us last year,
charging homicide -- we will have a situation in which every
one of those cases will go totrial - will have to go to
trial as I understand S-799, as it is amended - and in every
one of those cases there will be weeks spent polling a
qualified jury, under the Whitherspoon Decision. I might
add, parenthetically, that when the United States Supreme
Court struck down our death statute under a United States
v. Jackson rationale they also reversed the murder conviction
of a gentleman by the name of Mathis on the grounds that
we were improperly selecting persons to serve on a panel in
a capital case. So our procedure is out of kilter there and
certainly this approach doesn't address itself to that
procedure at all: it doesn't even attempt to correct it.

But in any event, we will spend weeks polling a
jury and, as I said before, ewry cne of these cases will
go to trial. If you want to see your courts further
clogged, if you want to see backlog, if you are concerned
about people who are out on bail committing other offenses,
or if you are concerned about people sitting in jail wait-
ing for their day in court then the enactment of this
law is the surest way to exacerbate every one of those
problems.

Finally I'd like to say something about the
application of the death penalty. Who has it fallen on?
Well it is clearly demonstrable that a disproportionate
share of the persons who are sentenced to death are members

of minority groups, black, Puerto Rican, Chicano. etc.
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Now in years gone by it used to be that the greatest
proportion were Italian and in years before that it used to
be that they were Irish. I think you can trace the history
of the death penalty in this country and find that those
groups who are,at that moment in time, least esteemed
by the general population are the groups upon which the
death penalty falls disproportionately . Now since the
Furman decision, a number of states, including Florida,
attempted to reinstitute the death penalty with a constitu-
tional statute, and people have been sentenced to death
since Furman. I believe that you will find that 77% of
the people who have been sentenced to death are black.
I don't know how many are Puerto Rican or Chicano but the
fact remains that once again this history of a discriminatory
application of the death penalty seems to be continuing.
Finally, I'd like to make some observations that
just occurred to me as I was listening to the discussion
here this morning. This business about making the streets
safe, about reducing crime, about eliminating the number of
homicides, or reducing the number of homicides, about
respect for law, well, I have been in my business now for
almost five years and I am convinced, rightly or wrongly,
but I hold the view quite strongly that you will never
have enough police, you will never have enough courts,
you will never have enough jails, you will never have
enough draconian penalties to force people to respect the
law. In a free society, and I'd like to think that we are
going to continue to be a free society, respect for law
depends on a person'sperspective of the law; do they see
it as fair? Are they treated as first class citizens or
are they relegated to the backwash? 1Is the law an instru-
ment of justice or is it an instrument of repression? Do
they have a fair chance in a society? Do they live in
decent housing? Do they have a job? This whole business
about Norway I thought was frankly ridiculous. The one

thing that we did not mention, or was not not mentioned
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in that connection is Norway has a homogenous population.
They don’t have a group or groups among that population
that have been disadvantaged - we do. That is where the
problem is. If you want to engender respect for law, then
I respectfully submit to you that the business at hand

is deing something about the basic inequities in this
society and not by enacting some statute that is, in

all probability, unconstitutional. I am sure that some
people would think that it meets the test of Jackson, that
it meets the test of Furman; I am equally sure that there
are other people., just as r:spected, just as knowledgable,
who would conclude that your statute, or the bill that you
have under consideration, does not. We will certainly be
in the courts if I am the public defender, and I am sure
whoever succeeds me will feel the same way: we will be
testing this law and we will be testing it to the highest
court of the land and it will be two. three, four years
before there is any final disposition.

I think to pass such a bill at this time is
really a fraud and a hoax and I don't mean that disrespect-
fully. I know that you are interested, seriously. in getting
on with the people's business - that seems to be a very
current phrase now. You are seriously interested but I
submit to you, respectfully, that it would be a fraud
and a hoax on the people of the State of New Jersey because
there would not, in fact, be a death penalty. regardless
of what was contained between the covers of 2A.

One final observation, and I am sure I have
already exceeded my time, I have heard it suggested that
the bill should be passed because the people of the State
of New Jersey overwhelmingly desire its passage. Well,

I have seen some polls that suggest that more people than
not may be interested in the restoration of the death
penalty but it certainly hasn't been on any referendum
and I vote in every election and I haven't seen it on any

voting machine. And even if that were the case, even if
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we were to assume that the majority of people wanted
the return of the death penalty, I again respectfully
submit that your responsibility may go beyond that. If you
will pardon a personal reference, I recall being in the
service, stationed in the South during the 1950's when
it was the law that I should ride in the back of the bus
and the majority of people in that community felt that
that's exactly what should happen. Well, I submit that it
did not make it right and I also submit that the Supreme
Court has since held that it wasn't legal. So, I think
this question of popular opinion is something, of course,
to be weighed but in the final analysis your responsibility,
I think, to the taxpayers of the State of New Jgrsey is
not to put a statute on the books that does not in any way
protect them and at the same time raisesthe coffers of the
treasury. I thank you very much for your time.

ASSEMBLYMAN DICKEY: Thank you, Mr. VanNess. May
I ask you a question or two concerning Senate bill #799
with reference to the committee amendments? You have
suggested that since every case has to be tried under a
provision of Section 3, would you suggest, sir, that we can
legally permit a plea of guilty?

MR. VanNESS: No, I don't, frankly. I don't
wish to be uncooperative in this regard, Assemblyman, but
I think I would be in extreme conflict of interest if I
were, assuming it were within my ability to do so - if I
were to help the Committee draft a Constitutional death
penalty statute. I certainly am going to be representing the
people,should it become law, that are going to be charged
under it. I would say no more than this in that regard,
that the statute still maintains room for some discretion
and I think that the Supreme Court in Furman - at least
a majority of the court- took the view that this discretion
would make the application of a statute unconstitutional
and I think at least two members of the court were very much

concerned about the fact that that discretion had been
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exercised to come down unequally on certain groups of
people.

I think there is discretion still in the statute —--
in your bill for whether the penalty is going to be imposed
or not. I think more than that I couldn't say: I frankly
did not study the kill for the purpose of drafting around
either Jackson, Funicello or Furman and I hope you don't
find that presumptuous of me.

ASSEMBLYMAN DICKEY: No, I understand your role.
As I remember one of the criticisms of our present law was
that there could be plea bargaining by entering a plea
of non vult or nolo contendere in certain cases. is that
right?

MR. VanNESS: Yes, si:, that was the defect that
the United States Supreme Court found in our statute and
it is the defect that the New Jersey Supreme Court recognized
that the United States Supreme Court had found when they
decided Funicello. It was possible for a person to enter
a plea of guilty and thereby end any risk of losing his
life but the person who insisted on maintaining
his innocence and putting the State to the burden of
proving his guilt was open to the extreme penalty and
that was found to be unconstitutional.

There may still be some problem in that regard
and I don't know quite how you would handle it legislatively.
The discretion does seem to move from the jury now to the
prosecutor in making his charging decision. I could
foresee a situation in which you might run into the same
impediment if the prosecutor were to adopt a pattern of
charging certain people for manslaughter, for example, in
return for their guilty pleas and charging other people
who insisted on going to trial under the statute. I
don't think I am telling tales out of school; I think that
is probably obvious to all of you.

ASSEMBLYMAN DICKEY: I suppose you don't want to
discuss the possible defects that you may find in the bill
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so it might be inappropriate for me to pursue that further
with you.

MR. VanNESS: I do feel that it would be inappropriate
for me to comment further on the defects. I am sure that
there are many other lawyers who may even be appearing before
the Committee who will offer you pro and con regarding
the efficacy of your statutory scheme. I think it would
be inappropriate for me to do so.

ASSEMBLYMAN DICKEY: Thank you very much.

Mr. Wallace, do you have any questions?

ASSEMBLYMAN WALLACE: Yes, I have a question.
This is perhaps not in the form of a question so much as
an observation. I listened to your arguments and your
presentation and they seemed very persuasive against the
implementation of the death penalty. It does seem to me
though that if we don't have some other deterrent, as we
might call it - I might call it a deterrent, you may not -
how are we going to stop this trend of increased crime?

I just want to finish what I am trying to say to you: You
indicate that the death penalty would not help and others
have said the same thing; however, there is no reduction
in the statistics that show that the methods we are
following today are doing anything to stop crime in the
United States, so I would ask you if you feel yourself
in a comfortable position, to move in this direction away
from further enforcement and also in the direction of
more liberalized laws for criminals? Are we going to
finally come to a point in time where this is going to
swing the balance back to where our society will be safe
again?

MR. VanNESS: Well, there are a number of
statements implicit in your question. I am not sure
where to start.

I am not suggesting a more lenient treatment
of persons convicted of the crime of murder. I aﬁ suggest-
ing that the imposition of a death penalty that cannot,

in all probability, be legally carried out, at least within
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the next three, four five years does not increase the
deterrent.

In terms of what we do about crime generally, it
might be surprising to some, it certainly was surprising
to me, to note that there is, in fact, a tailing off of
the incidence of crime in the United States. There are
still far too many crimes, certainly one crime is too much,
but we have. in keeping the statistics of cases that have
come in to the office of the public defender - and I repeat,
we handle 80% of the criminal business in the State of
New Jersey - been astonished and very pleased to f£ind that
in the fiscal year just completed the number of cases
assigned to us has gone up only 4% over the prior year.
Two and three years ago the rate of increase was as high
as 32% one year and it averaged out about 30% a year., so
something is taking hold. We think that maybe tlere is a
reduction in the experimentation or the use of hard drugs.
I know people in the City of New York who were speaking
in opposition to the new statutory scheme in that State
said, "well at long last, we are starting to see some
return for our efforts over all these years in trying to
deal with this thing on a rehabilitative treatment, with
some penal- aspects basis, then lo and behold, when it
starts to look like we might be turning the corner, in comes
the draconian law."

The problem of crime is, as I tried to say before,
I think, very much related to the problems of poverty and
ignorance and maybe we are making some inroads there at long
last; maybe we are educating more people. I don't know,
I just feel very deeply that if this bill were on the
statute books tomorrow and we were to look back a year from
now, we would not be able to point to the bill as having
made any substantial or, perhaps, even any noticeable im-
pact on the criminal scene in the State of New Jersey.

I hope that is responsive to your question.

ASSEMBLYMAN WALLACE: Yes. The only thing that
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I find to object to is the fact that we hear so much
about the fact that crime is predominant because of
poverty. Of course, we, as government officials, and
people throughout the United States are trying to do all
we can to alleviate the depressed and the impoverished,
but do you think that is any excuse for a crime?

MR. VanNESS: ©No. I hasten to say no. If we
were to look at the record, we would find the vast per-
centage of victims of criminal activity are the poor and
the disadvantaged, so if I were to look only to that
group as my guidestar, I'd have to conclude that it isn't
justifiable. But by any measure, I can't justify the
commission of a criminal act, and do not:; but I do think
if we are talking about reducing the incidence of those
events, then we ought to do something realistically and
not something that seems to be a simple approach to a
very complex problem.

ASSEMBLYMAN WALLACE: Thank you.

ASSEMBLYMAN DICKEY: Mr. Dawes?

ASSEMBLYMAN DAWES: Mr. VanNess, at the beginning
you stated that your, I think you said, "official position"
and your personal position in this matter coincided. I
don't understand. What is your official position?

MR. VanNESS: What is my official position? I
am charged with representing indigent persons accused of
commiting indictable offenses in the State of New Jersey.

ASSEMBLYMAN DAWES: Who made the decision as to
what your official position would be on this issue?

MR. VanNESS: I made the decision as to what the
official position would be.

ASSEMBLYMAN DAWES: So you made the decision and
you and your personal position are one and the same.

This is one man's opinion in other words?

MR. VanNESS: No. I probably answered the question

too quickly, Assemblyman. My constitutional obligation

requires me to raise every legitimate issue that can be
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raised on behalf of a person who is charged with a crime,
and on behalf of persons in terms of mitigating the
punishment that is to attach to a conviction.

ASSEMBLYMAN DAWES: Whose interpretation of the
Constitution is that, yours?

MR. VanNESS: I think it is the Legislators’
interpretation in the preamble to the statute which
created the office. I believe, if you will permit a rather
rough paraphrasal at this point, I was charged with the
responsibility of seeing that the innocent were not con-
victed and that the guilty were convicted and punished
only after due process of law. The "due process" clause
of the United States Constitution, I think, is the guide
here.

ASSEMBLYMAN DAWES: You seem to indicate that
the number of cases that are coming in at the present time
are not as great as those that you have been disposing of
in your department, is that correct?

MR. VanNESS: Yes, that's correct.

ASSEMBLYMAN DAWES: So that would lead us to
believe that if the law stays the way it is at the present
time we can look forward to a recommendation next year of
cutting back on your budget, is that correct?

MR. VanNESS: I doubt that that will be the case.
Philosophically I took the job with the hope that I could
work myself out of business and I still have that hope.

I strongly suspect it will not be realized in your life-
time or in mine.

ASSEMBLYMAN DAWES: Well, if the cases are --
if this is the trend. why wouldn't we have a cutback in the
staff?

MR. VanNESS: Well. we will present the budget
request on the first of October. or shortly thereafter,
and if you do not feel that the request justifies maintenance
of the present budget then I think you would be obliged to
vote to cut it, at least I would feel that I would be in
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that situation if I were an Assemblyman.

ASSEMBLYMAN DAWES: Thank you.

ASSEMBLYMAN DICKEY: Mrs. Klein?

ASSEMBLYWOMAN KLEIN: Thank you. I'd just like
to ask one question. Mr. VanNess, you stated quite cate-
gorically that this bill would be inoperable until it had been
tested in the courts and found to be Constitutional.

A former witness, Congressman Sandman, stated the opposite,
that he would foresee, under certain circumstances, that
thé bill would be acted upon and stated that the bill would
be legal until such time as it was adjudged to be unconsti-
tutional. Could you explain the difference in opinion?

MR. VanNESS: Well, I can't explain the Congress-
man's position any better than he did himself. It is my
understanding of the law that if someone sought to impose a
penalty. that other people were arguing was unconstitutional,
that the court, assuming that those arguments had some
validity, would stay the execution of that judgment and
that the Governor, whoever that person might be, would be
powerless to see that the penalty were carried out unless
he were going to do it in defiance of a court order and
with the support of the National Guard or something. I can't
conceive of -- well, there was a time when I couldn't
conceive of an executive disregarding an order of a court
which happens to come from a coequal branch of government,
as far as I understand the Constitution.

I would think there would be very little difficulty -
and this is what, in fact, happened over the years - when
a viable Constitutional issue was raised about the death
penalty, executions were stayed. In many instances they
were stayed by the action of the executive and in other
instances they were stayed by the order of the court. I
would think it highly unlikely that anyone could be
executed under the statute - if it were to become a statute -
before the United States Supreme Court has spoken definitively

on the issue of capital punishment.
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ASSEMBLYWOMAN KLEIN: Thank you. That was also
the opinion of Judge Haneman.

ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer, any
guestions?

ASSEMBLYMAN KEOGH-DWYER: Yes. Mr. Chairman,
just one question. I gather, Mr. VanNess. that you are
against the death penalty in any instance?

MR. VanNESS: Yes, I am against it personally,
but I believe that the laws are to be executed. If it
were to be constitutional then I would have to comply with
the constitutionality of that law as I would with any other.
as all of us would.

My personal opinion is that it does not serve
any useful purpose, that it is degrading of a civilized
society and that it is discriminatory in its application.

ASSEMBLYMAN KEOGH-DWYER: Allowing. Mr. VanNess,
that the death penalty is reinstated in New Jersey, suppose
a man had committed a murder and was apprehended. tried
and convicted.and then felt great remorse and was judged
sane and he asked to be put to death under the law, what
would your position be?

MR. VanNESS: My position would not change. 1In
fact I think there is evidence that the laét three or four
people who were executed in the United States were in just
such a state of mind - that they wanted to be executed.
They had been on death row so long that they wished to have
an end to it. I think the last execution was in Colorado
and I think it's fairly well documented that that was the

individual's state of mind. Whether that is sanity or not,

I couldn't make any observation on that, but assuming on your

hypothesis that he were sane in all respects and still
wanted to be put to death. my position would not change.
We have criminal statutes against suicide in this State
and I think quite properly so.

ASSEMBLYMAN KEOGH-DWYER: Well, that wouldn't

be classed as suicide would it?
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MR. VanNESS: If I follow your hypothetical
example it would seem to be the same thing as suicide -

a man surrendering all desire to live and letting the State
work its will on him is akin to a man climbing on top of
the Empire State building and launching himself out into
open space.

ASSEMBLYMAN KEOGH-DWYER: But you would definitely
deny him the request that --

MR. VanNESS: I would deny his request that he
be put to death, just as I would try to save the man who
was about to take a plunge from the top of the Empire
State building, assuming I had the nerve at that time to
do so. I would feel an obligation to do so in any event.

ASSEMBLYMAN KEOGH-DWYER: Thank you.

ASSEMBLYMAN DICKEY: Mr. Spizziri?

ASSEMBLYMAN SPIZZIRI: Mr. Chairman, I have a
number of questions I would like to ask Mr. VanNess.
Putting aside the question of deterrence of the capital
punishment issue, what is your position as to punishment
of a person, such as Edgar Smith or CarrollChessman who
has taken the life of another person? Don't you feel that
there should be some punishment - justifiable punishment -
meted out to that person for the taking of a victim's
life?

MR. VanNESS: I certainly think that he should
not be turned loose with the congratulations of the
community, no sir. I think he should be punished. I
think incarceration in the State Prison, particularly as
it functions - as it exists down on 2nd Street here in
Trenton-is punishment of the highest order and if he were
to spend a long period of his life behind those bars,I
think he would have been punished. I do not subscribe to
the idea that the only viable punishment is to do to him
what he has done to someone else.

ASSEMBLYMAN SPIZZIRI: How about the situations

which were alluded to by some other witnesses this morning,
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notably Congressman Sandman and Assemblyman Imperiale, of
the individual in California who committed 21 murders,

was convicted in, I believe, all of those instances. served
jail sentences and went out and committed murders again;

or the instance of the individual who murdered four people.
got out of jail and murdered four more people on his way

to Pennsylvania? Don't you think that these people have
suffered "punishment" by their incarceration and that
should have taught them a lesson and thereby deterred them
from committing another murder?

MR. VanNESS: Certainly the execution of a death
penalty on the individual will deter him from any further
acts, good or bad, that's understood.

ASSEMBLYMAN SPIZZIRI: That's finality.

MR. VanNESS: That's finality. He is not going to
be able to do anything else. But I think the purpose of
the criminal law - at least as I understand it - is to
maintain order in a society by informing all the members
of that society that if you do certain things you will be
punished for it, it violates the rules. The thrust of my
argument was that executing the man that Ccrgressman Sandman
had described in California would, in all probability, not
have deterred some other man, as it did not deter him when
he was released.

ASSEMBLYMAN SPIZZIRI: We are talking about
punishment. We have put aside the question of deterrence
so I think we are talking about punishment for that individual
who commits the offense. I believe my preamble was, let's
put aside the question of the effective deterrence of capital
punishment and talk about punishment of the person who does
commit the crime.

MR. VanNESS: Well, I will repeat that I think
that a long time in prison is punishment and I think it is
sufficient punishment and is the greatest punishment that

a civilized society should exact from a human being.
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ASSEMBLYMAN SPIZZIRI: Mr. VanNess, do you have
any specifics, based on your experience in the past five
years, as to the cost of keeping someone incarcerated in
State Prison?

MR. VanNESS: I am told that it costs about $8
thousand a year.

ASSEMBLYMAN SPIZZIRI: Isn't that very expensive
to do., to keep someone incarcerated at the cost to the
public - the taxpayer - of $8 thousand a year in comparison
to what you term the very expensive lengthy trial for the
conviction or acquittal of a person accused of murder?

MR. VanNESS: I recall seeing a study that was
done on behalf of Governor Winthrop Rockefeller in Arkansas
at the time he was considering his position on the death
penalty. I can't vouch for the accuracy of the figure
but I do vouch for the figure - having seen it - and the
estimate was that it cost the taxpayer $150 thousand in a
capital case as opposed to a non-capital case. When we
consider that we are going to be spending $8 thousand each
year that the man is sitting on death row - and I believe
Mr. Smith was there about 13 years and Mr. Chessman was
there just a brief period less than that - the $8 thousand
meter seems to be running at the same time we are spend-
ing the other money, so I don't know that we can really
add this up and do it by simple arithmetic.

ASSEMBLYMAN SPIZZIRI: We are talking about New
Jersey and your experience in the past five years. You
said your office handles 80% of the criminal business of
this State so surely you must have some idea of the cost
of a criminal trial in which your office has participated
in the past five years. Could you tell us what that would
be?

MR. VanNESS: I could tell you on an average: 1
couldn't tell you --

ASSEMBLYMAN SPIZZIRI: That would be fine. I don't

want for you to be pinned down to a precise figure. I am
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not holding you to that.

MR. VanNESS: I am talking about an average
across the spectrum I could not at this moment - although
the 1nformatlon is avallable - offer you the cost of a
capltal case as opposed to a non-capital case. I can tell
you as I did earlier. that in drawing a jury you are
going to épend a minimum of three weeks and maybe as much
as six to seven weeks drawing a jury when there is a death
penalty. Without that death penalty you would draw a
jury within two or three days That's about the best I can
do on that score.

ASSEMBLYMAN SPIZZIRI: Do you take into account
the cost to the victims family., the loss of income to that
victim's family and the loss of services to that victim's
family by virtue of the fact that he has been murdered
by some criminal?

MR. VanNESS: Do I in figuring my statistics --?

ASSEMBLYMAN SPIZZIRI: Doesn't that account for
anything in the overall economic outlock which you projected
by virtue of the fact that selection of a jury and the
trial of a criminal case is an expensive proposition to the
public and to the taxpayer? How about the situation where
that family now becomes a public charge? That is also an
expense and a burden on the taxpayer to be considered, is it
not?

MR. VanNESS: Assemblyman. it would seem that that
would be the case whether you executed the offender or not,
assuming the act had been committed and the family is left
in a situation where it must become a public charge. What
you do with the offender does not reduce that cost by any
way that T could see.

ASSEMBLYMAN SPIZZIRI: Do you attribute the
reduction of homicidesto the lack of the death penalty
in the areas which you have testified to - you were talking
about Delaware?

MR. VanNESS: No. sir. I don't attribute it to that.
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ASSEMBLYMAN SPIZZIRI: You can't find any real cor-
relation then between lack of or presence of and enforcement
of the death penalty?

MR. VanNESS: I think that is the conclusion I
would draw from the statistics, that there is no correlation;
if there is one.it escapes me.

ASSEMBLYMAN SPIZZIRI: Now you also indicated
that your experience has been that the minority groups
suffer the most from the death penalty; what is the percentage
of the cases your office has handled of crimes committed
by whites as against non-whites?

MR. VanNESS: I think we would estimate that about
60% of our clients - again across the spectrum, I couldn't
give you an estimate in terms of homicide - are non-whites.

ASSEMBLYMAN SPIZZIRI: Your allusion then to,in
years gone by, the people committing the crimes were the
Italians and before that the Irish and before that, whoever,
would have to have the same analysis to determine what the
percentage of commission of crime would be by that particular
minority group.

MR. VanNESS: I think, really, what the analysis
should involve is the percentage of homicides committed
by whites, by blacks, and the percentage of the death
penalties imposed on whites and on blacks.

ASSEMBLYMAN SPIZZIRI: Do you have those figures?

MR. VanNESS: No, I do not have those figures.

ASSEMBLYMAN SPIZZIRI: Could you, with your staff
and experience, obtain those figures for this Committee?

MR. VanNESS: I probably could.

ASSEMBLYMAN SPIZZIRI: I would appreciate it
because I think that is something I would like to look at.

MR. VanNESS: We will make every effort to see
that you get that information.

ASSEMBLYMAN SPIZZIRI: Now you indicated also,in
that same vein - unless I am drawing the wrong inference
from it - that one of the reasons for the amount of crime

being committed by the minority groups would be because
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they are disadvantaged economically, socially and other-
wise.

MR, VanNESS: Yes, I would hold to that proposition.

ASSEMBLYMAN SPIZZIRI: Assemblyman Imperiale
testified that in Newark the city had received for the
people of that category. if you will, approximately $500
milliorn Wouldn't this have an impact in correcting the
disadvantage. both economically and socially, and to alleviate
the crime record in the City of Newark, in which we have
had 130 murders committed this year so far?

MR. VarniESS: Well, first I would point to the
fact that the crime rate in Newark has fallen by some 12%,
if my memory serves me from the last F.B.I. statistics. But
that may or may not have any re-:l relationship to the $500
million - assuming that were an accurate number - and I do
not know any different - and assuming that it were put to a
useful purpose -and I don't know whether it has been or not.
Jertainly I think it would elevate some people out of that
situation and as people are elevated out it is my premise
that they commit less crime. But I can't vouch for the
fact that $500 million came to the City of Newark: I can't
vouch for the way in which it was used. I do point to what
seems to be an accurate statistic from the F.B.I. that there
has been a reduction in crime.

ASSEMBLYMAN SPIZZIRI: Mr. VanNess, has there been
any change in the methods or types of crime being
reported by the F.B.I. in their information gathering
process from the various Chiefs of Police?

MR. VanNESS: TI've heard that allegation made.

ASSEMBLYMAN SPIZZIRI: I'm not making an allegation;
I am asking a question.

MR. VanNESS: Well. it has been made in the form
of an allegation that there has been some modification in
the way in which the records are kept &#nd that is what 1is
accounting for the seeming reduction. I can’'t answer that

question. I note on your sheet that you have people from
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the State Police appearing, perhaps they could answer that.
ASSEMBLYMAN SPIZZIRI: Now you have indicated
also that the number of cases assigned to your department
had decreased in the past -- was it fiscal or calendar year?
MR. VanNESS: The rate of increase has decreased
from a 30% average some 2 years ago to a point where, in the
last fiscal year - the year ending June 30th past - the
rate of increase over the prior year was only 4%.
ASSEMBLYMAN SPIZZIRI: Would that fact be at-
tributable to the fact that less people are seeking the
services of the public defender and less people are entitled
to the services of the public defender by virtue of their
economic status?
MR. VanNESS: Our percentage of the criminal
calendar does not seem to have changed. We are still,
in Essex County handling upwards of 90% of the calendar.
We are still fairly confident that the overall average is
about 80% of the calendar, which would suggest there isn't
a reduction in the numper of people applying for services.
I think there has been an increase in the number
of people that have been turned away for services but I
don't know that that would bear any relationship.
ASSEMBLYMAN SPIZZIRI: I believe you made a state-
ment in your testimony that the criminal law -- because the
criminal law, in this case, might be declared unconstitu-
tional this Legislature should not enact this criminal
law; is that an accurate paraphrase of what you said?
MR. VanNESS: I think that is accurate, yes, sir.
ASSEMBLYMAN SPIZZIRI: That would seem to follow
to its logical conclusion in other areas where the Supreme
Court of this State and the United States has spoken as
to unconstitutionality of criminal laws, that the Legislature
should refrain from attempting to correct the deficiency
of that criminal statute as pointed out by the Supreme
Court and therefore refrain from enacting any criminal

law.
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MR. VanNESS: Well I can't go down that path
with you sir.

ASSEMBLYMAN SPIZZIRI: Well., that seems to be
what you are saying.

MR. VanNESS: Well, if it seemed to be I have
to apologize for seeming tc lay that route.

What T am saying is that the capital punishment
bill that you have under consideration, because of things
that the United States Supreme Court has already said, would
not seem to pass must-r. Now that does not mean that every
criminal law that is found unconstitutional. for whatever
reason, should be allowed to molder on the books:; certainly
there are things that you could and should do to correct
statutes that the Supreme Court has struck out 1if possible .

ASSEMBLYMAN SPTZZIRI: Isn't this what we are
trying to do with this statute?

MR. VanNESS: T strongly feel, and I am sure you
will get legal advice to the contrary. that at the very
least you will not have an answer to that question for some

time to come and that. in my judgment when you do get the

answer it will " % k= what you think it is going to be.
ASSEMBLYMAN SPIZZIRI: But should we try?
MR. VanNESS: If I may finish -- at the same time

it would seem to be good sense to allow the statutes that
have been enacted in other states. and which are on their
way to the Supreme Court, serve as the vehicle for the
definitive decision. which we hope will come out of the
United States Supreme Court, rather than have the taxpayers
of New Jersey incur that expense. It seems to be, certainly
more economical to allow somebody else to get the decision
which will affect New Jersey, as it will affect every other
state.

ASSEMBLYMAN SPIZZIRI: 1Is that answer, then, based
solely on economics?

MR. VanNESS: It is certainly a consideration

that enters into my observations and I would think - 71 enter
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into yours also, and is,in fact, as I understand the study
commission report, really the position that the study com-
mission took on this matter - that it is still a very
murky constitutional area: that if we are to enact the
statute and to begin trying capital cases all over again, to
begin filling up death row, that we will have incurred a
very sizable outlay of money when, in fact, we would not

be getting any answer to the question sooner than we would
get if we were to wait for another statute to go to the
United States Supreme Court.

ASSEMBLYMAN SPIZZIRI: Mr. VanNess, based on
your past five years of experience.and I am sure that you
have had experience prior to coming into the office of
public defender in trying capital cases and criminal cases,
what would your solution be to the problem of the murderer,
such as Edgar Smith who beat some girl's brains out with
a rock, or the man who killed that policeman in Jersey City
last night, or people of this type; what should we do with
these people? What do you say we should do with these
people and what type of laws should we enact to prevent
this type of conduct?

MR. VanNESS: You have, on the statute books
now, laws that will imprison people for an extended period
of time. I think that that is adequate. You might wish
to consider the question of parole. I happen to find in
my experience, and I think Congressman Sandman inferred
as much, that many of the people who are doing life in
prison are the least likely candidates to commit another
crime that you could imagine. They spend a minimum of
15 years in prison. The normal procedure is for the
parole board to give them an additional two years before
they are considered and then they are given another two
years before they are considered again, and that makes a
total of 17 years; that is a long time to be in prison.

I think it happens to be adequate. You might think that

it should be longer or that the parole consideration
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should be different but that doesn't mean that we should
make the leap to say the only thing we can do with these
people is to kill them.

ASSEMBLYMAN SPIZZIRI: Thank you very much, sir.
I appreciate your testimony.

ASSEMBLYMAN DICKEY: Thank you very much, Mr.
VanNess.

ASSEMBLYWOMAN KLEIN: Could I ask one more
question, please?

ASSEMBLYMAN DICKEY: Yes, Mrs. Klein.

ASSEMBLYWOMAN KLEIN: It was brought out by the
testimony that was in response to Mr. Spizziri -- You
testified that approximately 60% of your case load is of
minority groups.

MR. VanNESS: Yes.

ASSEMBLYWOMAN KLEIN: And you testified that you
are defending approximately 80% of those charged with serious
crimes in the State.

MR. VanNESS: That's correct.

ASSEMBLYWOMAN KLEIN: Do you agree with the
estimate given by Mr. Sandman that approximately one in
ten such crimes i s apprehended?

MR. VanNESS: I have seen that statistic but I
cannot vouch for its accuracy; it seems to be reported
from reliable sources that the clearance rate, and I
think that's the terminology the police agencies use, 1is
in that neighborhood. I would have thought it a bit higher
but --

ASSEMBLYWOMAN KLEIN: We do have some figures
from 1970 which show that in New Jersey the number of
people confined in relation to the number of serious
crimes reported is 2.6%. The reason I am asking is that
there was an inference in that testimony and in your
responses that the reason that most of the people who
suffered the death penalty were minority groups and the

reason that most of your caseload is of minority groups
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is because most of the crimes were being committed by
minority groups. Do you concur with that?

MR. VanNESS: 1In absolute numbers, no, I don't
concur. A disproportionate share is being committed by
minority groups and perhaps if I look at the records that
the Assemblyman suggested I look at, I would find that a
disproportionate share of the homicides have been committed
by members of minority groups. My strong feeling is that
if I looked further I would find that of those people
who have been sentenced to death that a greater disproportion
exists than would suggest on the feed-in side. Is that
responsive?

ASSEMBLYWOMAN KLEIN: Well, if only 10% of those
that are reported are apprehended, how can you tell what
the situation really is?

MR. VanNESS: Well, I can't. I certainly can't
deal with any set of figures that don't come to our at-
tention and if 90% is the correct number, they would never have
come to our attention or to anyone else's attention in terms
of figuring it into the statistical base. It might well
that the the crimes are being committed and they are
going undetected and if they were, in fact, considered,that
it would not be a disproportionate number as it related to
minority groups but I can't deal with that because it is a
very speculative number.

ASSEMBLYWOMAN KLEIN: Thank you.

ASSEMBLYMAN DICKEY: Thank you very much, Mr.
VanNess.

MR. VanNESS: Thank you.

ASSEMBLYMAN DICKEY: Our next witness is Major
Eugene Olaff, Deputy Superintendent of the New Jersey
State Police.

MAJOR EUGENE OLAFF: Mr. Chairman and members
of the Committee, I have been asked by Colonel Kelly to
represent him here today to present his statement concern-

ing capital punishment and Senate bill #799. I believe
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he has been in touch with your secretary and indicated
that he. today., is in Kansas City serving on a national
committee on law enforcement.

I favor and advocate the retention of the death
penalty in cases of a finding of guilty of murder in the
first degree with the standards as proposed in the Assembly
reprint of Senate bill #799.

Since the United States Supreme Court handed down
its controversial decision regarding capital punishment last
year. ruling it violated the 8th amendment. it was apparent
this highly emotional issue would be the subject of many
studies, hearings and legislative reviews throughout the
nation. As a matter of fact the Supreme Court conditioned
this. A cursory review of the .pinions, especially the
dissenting Mr. Chief Justice Burger, suggested that a
state or the United States Congress could enact laws re-
storing the death penalty as long as there were standards
in its application. I feel the standards in the proposed
legislation under review, with the burdens of proof on both
the defendant and the state with the immediate review by
the State Supreme Court are adequate.

Since the central issue 1in the three cases heard
by the United States Supreme Court was whether capital
punishment was cruel and unusual and in violation of the
8th and 14th amendments. I, again, follow the opinion of
Burger that the Constitutional prohibition cannot be con-
strued to bar the imposition of the punishment of death.

Although not a panacea in preventing crimes of
violence. I believe the existence of a death penalty
is definitely a deterrent in instances. especially in cases
covared by the enumerated acts of the proposed legislation.

The question of it being a deterrent could be
argued forever, but even if capital punishment cannot be
established by statistics to be a dete.rent it is my
opinion the absence of a death penalty in New Jersey may

be an invitation to commit murder. Whether or not the
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death penalty is or is not carried out. it is the fear
that death might be the punishment that deters. This fear,
joined with speedy trials and expeditious review procedures, i
would make the deterrent effect very meaningful. i
Colonel Kelly also asked me to elaborate on a
recent event that occurred in the State and this does not
reflect deterrence as much as it does recidivism. Last
year we had several people escape from our state correctional
system, one of which, I believe, reference was made to by
a previous speaker. This individual upon escaping from
the correctional institution, became a fugitive and he was
free for about five months and in that five months he became
a suspect in over eight robberies. We have tied him in with
the murder of a citizen in the City of Newark, the serious
wounding of a Newark detective - narrowly missing one of
our detectives - later traced to the State of Pennsylvania
where, in the apprehension of this man, he took the life
of a Pennsylvania State Trooper, seriously wounded another
Pennsylvania State Trooper and, of course, eventually he
was killed himself.
In this case, the individual we are speaking
about had been convicted of murder on multiple counts
back in the early 1960's and consequently was sentenced
to death. Of course, as this becomesan issue throughout
the years, his sentence was later commuted to a life
sentence, to run consecutively. Now I realize that, probably,
if the individual was confined in such a manner that he
could not escape, this could not have happened, but it is
an indication that he was an individual that, given the
opportunity, was later responsible for taking the lives of
additional people subsequent to his conviction.
We recently had one of our troopers murdered on
the Turnpilke, another one seriously wounded. The case
has not reached the courts at this time. People belonging
to an organization believe we have indication that there

is a specific design on directing criminal efforts towards
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law enforcement in general. Now I am not at liberty to
discuss this case openly, inasmuch as it hasn't come to
trial, but it is a matter of record that our man was murdered
on the Turnpike and our other trooper was seriously wounded.

I am speaking for Colonel Kelly in bzshalf of the
members of our organization and also for the members of
law enforcement in general. It is our humble opinion that
the death penalty should be reinstated. We also realize
that there are cases where you have crimes of passion. I
think the standards and the guidelines that are provided
by this legislation really indicate that consideration would
be given to those individual instances.

Ve are primarily concerned about the individuals
that go out and commit these helous crimes. such as robberies,
armed robberies rape and the other crimes enumerated in
this particular bill. We are concerned about people that
premeditate murder people that understand what the con-
sequences of their acts could be and many times are not
concerned about the consequences. people that are hired to
commit crimes - I guess it is a matter of record throughout
the years that these cases can be pinpointed - so we are
concerned about this type of individual that is not only
a professional but an individual with a complete disregard
for the lives of citizens and the members of the law en-
forcement system. Thank you.

ASSEMBLYMAN DICKEY: Thank you. Major.

Are there any questions?
(no questions)
The Committee will recess for lunch for a period

of one hour. We will return at 2:00.

(recess)
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AFTERNOON SESSION

ASSEMBLYMAN DICKEY: Ladies and gentlemen. I will
reconvene the public hearing of the Assembly Judiciary
Committee on the proposed amendments to Senate Bill
No. 799.

For the purposes of the record, we have received
a letter from James M. Coleman, Jr., Prosecutor of
Monmouth County, which with the approval of the other
members of the Committee will be entered into the record
of this hearing. Are there any objections from members
of the Committee? (No objertions.)

(Mr. Coleman's letter can be found
on page 107 A.)

We have a letter from the Civision of Criminal
Justice. Department of Law and Public Safety, State of
New Jersey. signed by Evan William Jahos, who is the
Director of that Division, in which he says:

"I submit herewith three copies of a report on
Senate 799 prepared by the Division of Criminal Justice.

"It is my view that it would be inappropriate for
the Division of Criminal Justice to take a position with
respect to the reinstitution of the death penalty in
this State. Rather, I believe that we can best assist
your Committee by providing the type of study which is
embodied in the enclosed report. We have attempted to
consider three aspects of the problem. First, we have
reviewed the current status of the law with respect to
the death penalty. Second, we have analyzed Senate 799
in light of the existing law and considered the technical
sufficiency of the bill in that light. Third. we have
reviewed the various legislative attempts throughout the
country to reinstitute the death penalty subsequent to
the United States Supreme Court's recent consideration
of the problem.

"I hope that our work will be of some value to
the Committee. "
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That is signed by Evan William Jahos.

With the approval of the Committee., we will make
the statement by the Division of Criminal Justice a
part of the record of this proceeding. Any objection
from any member of the Committee? (No objection.)

I have also a written statement submitted on behalf
of Brendan T. Byrne, Democratic candidate for Governor
of the State of New Jersey. submitted to the Assembly
Judiciary Committee, concerning the subject of the death
penalty. With the permission of the Committee, we will
enter the statement of Judge Brendan T. Byrne in the
record of the proceedings. 7ny objections? (No objections.)

(Statement of Brendan T. Byrne can be
found beginning on page 112 A.)

Mrs. Klein has asked me to <¢nter in the record the
fact that the death penalty was abolished in the nation
of Norway in 1905 and was reinstated briefly after World War II
for war crimes.

I would like to call as our next witness Mr. T. Girard
Wharton . Acting Chairman, Criminal Law Revision Commission.

Mr. Wharton. I see you have submitted a written
statement to the Committee. Can you comment upon the
statement without necessarily reading it in order to
conserve some time.

MR. WHARTON: That would be all right unless there
are some questions. In order to prompt questions, I
suppose the only thing to do is read it into the record.
It is not very long.

ASSEMBLYMAN DICKEY: All right. You go ahead and

proceed.

T. GIRARD WHART O N: I think I had
better.

Mr. Chairman and members of the Committee: I am
appearing here for the Criminal Law Revision Commission,
of which I was appointed Vice Chairman and am now the

Acting Chairman because of the illness and inability
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to appear of our Chairman, Professor Robert Knowlton of
the Rutgers Law School. He is still a member of the
Commission and still is consulted as to all aspects of
our work. I am appearing for him.

As I indicate in the statement, I am appearing here
today at the request of your Chairman to comment on the
proposed Death Penalty Bill, S 799, a copy of which has
been made available to me for study. I propose to present
to you the views of the Criminal Law Revision Commission
on the issues raised by S 799 to the extent that those
views are embodied in the Commission's two-volume report
issued to the Governor and the Legislature in October of
1971. This statement has been prepared by Richard B.
McGlynn, former Deputy Attorney General, who is a member
of the Commission and who accompanies me here today, and
by John G. Graham, the Commission's Secretary, and it has
been reviewed and approved by me for the Commission.

The Criminal Law Revision Commission was organized
in 1969 "to study and review the New Jersey Statutory
Law pertaining to crimes. . . and prepare a revision . . .
thereof for enactment by the Legislature." 1In our 1971
report we proposed a comprehensive new Penal Code for the
State which, we believe, represents the best thinking
currently available on the subject.

Shortly after passing the legislation creating our
Commission, the Legislature moved to create a separate
Commission to study capital punishment. Thus, our
Commission considered the question of whether or not the
death penalty should be retained as beyond the scope of
its mandate. However, we drafted the proposed penal code
on the assumption that the death penalty would be retained.
Working on this assumption, we did and do propose some
changes in the scope of the death penalty and in the procedures
surrounding the decision whether it should be imposed.

Thus, the Commission did undertake to deal with the
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specific issues raised by S 799 and has proposed procedures
which are in many respects similar and identical with

those contained in S 799. The balance of my testimony
will be devoted to an evaluation of the Commission's
recommendations regarding capital punishment and related
matters and a comparison of those recommendatiors with

the provisions of S 799.

Let me make clear, however. that neither the fact that
the Commission made recommendations regarding capital
punishment nor the substance of the recommendations should
be construed as a decision by the Commission in favor of
capital punishment. We did not consider it appropriate for
us to consider that issue. although there was considerable
sentiment within the Commissior. itself for abolition.

As we stated in our final report:

"The second area which we considered as being
beyond the scope of our mandate is capital punish-
ment. Again, the Legislature has moved to create

a separate Commission to study this problem. 1In
order not to conflict with the work of that group,
we have drafted the code on the assumption that

the death penalty is to be retained. We have.
however, made some changes in the scope of the
death penalty and in the procedures surrounding

the decision whether it should be imposed. The
overall effect of these recommendations will,

in our view. be to reduce the number of instances
in which the death penalty will he imposed. These
recommendations should not. however, be construed
as a decision by the Commission in favor of capital
punishment. We did not consider it appropriate

for us to consider that issue. If. however. capital
punishment is to be retained, we then consider our
recommendations as appropriately establishing the
procedures under which the decision is to be made."

The Commission’'s recommendations regarding the
scope and procedures for capital punishment are found in
Chapter 11 of proposed Title 2C of the New Jersey Statutes,
the proposed penal code which deals with criminal homicide.
For the convenience of the Committee., I am attaching a copy
of our proposals and commentary on these subjects.
These. 1t should be noted, were written prior to the

U. S. Supreme Court’'s decision in Furman against Georgia-
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Its overall effect is to make the death penalty available
only for certain types of homicides. Thus, like S 799,
the Commission proposals would eliminate the death penalty's
availability for kidnapping, treason and assault upon a
high government official.

The Commission's recommendations would make capital
punishment available for only two types of homicides,

a criminal homicide committed "purposely" and a "felony
murder". The Commission rejected the use of such terms
as first degree murder, second degree murder and the
like, unlike the approach of S 799 which would retan these
terms. We did this because r.ore than a hundred years of
experience with those terms has shown it to be impossible
to give them a predictable mearing. The Commission's
recommendations as to the types of crimes for which the
death penalty would be available are broader than S 799,
which would make only murder committed purposely subject
to capital punishment.

The Commission's recommendation that felony murder be
retained as a capital offense was carefully reached. There
was a strong belief expressed in the deterrent effect of
at least a limited felony murder rule. We considered it
significant that juries, in exercising their discretion
in imposing the death penalty, constantly singled out
felony murder - that is, particularly armed robbery - for
imposing that penalty. While the felony murder rule., in
some ways, imposes a form of liability without fault, we
conceived our proposals to limit that rule to be adequate
in that regard. And, we view armed robbery to be peculiarly
heinous and subject to at least some marginal deterrence
by retaining the death penalty in that instance.

Another point of difference between the Commission's
recommendations and S 799 is that the proposed code
contains a definition of the word '"purposely", while S 799
does not. In fact, all of the other operative terms used

in Section 1 of S 799, such as "knowingly" and "recklessly"
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are explicitly defined in the proposed code and lack further
definition in S 799. '"Purposely'". under the code. means
that the defendant had a '"conscious object" to engage in
the proscribed conduct or to cause the proscribed result.

The Commission's approach and that of S 799 to
the procedure for imposition of the death penalty are
quite similar. Both provide for a bifurcated trial and sentence
hearing. Both provide lists of aggravating and mitigating
factors to be considered in assessing whether or not
the sentence should be death. There are, however, some
significant differences. The code would permit the Court
to sentence an offender for -/hom capital punishment is an
available alternative to life or a specific term of years
between 10 and 20 in the absence of aggravatihg factors or
the presence of mitigating factors (referring to Section
2C:11-7a). Moreover. under the code no Judge could sentence
death without a jury verdict recommending same. S 799 would
allow the Judge tou sentence to life or death, following a
hearing, on the defendant's motion and with the State's
approval.

A major difference in the approach of the code and
that of S 799 is in the area of guilty pleas and plea bar-
gaining. S 799 would not permit any guilty plea to be
entered to any indictment for murder and would require a
trial by jury in every murder case (referring to Section 3).
The proposed code completely rejects this approach and
would permit and encourage plea bargaining in homicide as
in all other cases. The Commissioners found that one of the
benefits of a comprehensive penal code would be its encourage-
ment to plea negotiations and agreements. The code s approach
to criminal homicide would specifically permit a plea of
guilty, with the State’s and Court's concurrence to murder
as a non capital crime or as a crime of the first degree
(Section 2C:11-7). Moreover, to avoid constitutional
problems. it would be further possible under the code for

an offender to plead guilty to murder as a capital crime,
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with the sentence to be determined by a jury on the sentence
hearing or, as noted above, by the Judge if he decides that
life imprisonment is appropriate. In our view, any statute
requiring a trial by jury in every murder case is unwork-
able and impractical. This alone requires rejection of

the bill under consideration in its present form. In all

of our urban counties the trial of cases would break down
completely if a trial of every murder indictment were
required. That was pointed out by Mr. Van Ness this morning.
It might well require increasing Judges and supporting
staffs and facilities by 50 per cent or more. The marginal
deterrence of a death penalty - the result of perhaps 1

per cent of all murder trials - simply is not worth this
expenditure and disruption. A way of bargaining out

most cases 1s essential to any statute re-enacting capital
punishment.

Certain other differences in approach between the
code and S 799 should be noted. The code would require a
higher standard of proof, i.e., beyond a reasonable doubt
as opposed to a "preponderance of the information", at
the sentencing hearing. In other words, the sentencing
jury under the code would be charged that it could not
recommend a sentence of death unless it found one of the
aggravating circumstances beyond a reasonable doubt, and
that there were no mitigating circumstances sufficiently
substantial to call for leniency. The Commission felt that
the reasonable doubt standard was more appropriate in an
area of such great sensitivity as capital punishment.

The last major difference in approach between S 799
and the proposed code is in the area of parole eligibility
and probation. S 799 would create three types of life
sentences for those found guilty of first or second degree
murder: life imprisonment without eligibility for suspension,
parocle or reduction; life imprisonment with a fixed minimum
imprisonment for 30 years:; and life imprisonment with the

existing parole eligibility. The first type, which we
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might call "true life", is proposed by S 799 for treason,
and "true life" or "life for 30 vyears". the second type,
would be available for assault on a high government
official.

The proposed code rejects the concept of a "true life"
sentence. It provides for a mandatory sentence of imprison-
ment only for those convicted of capital offenses, that is,
purposeful murder and felony murder. but provides that
the sentence be life or a fixed term from 10 to 20 years.

An offender sentenced to life under the code would not
be eligible for parole until 15 years were served.

The code does not leave unfilled. however, the
potential gap between a life sentence and a fixed term
between 10 and 20 years. It provides for the potential
imposition of an extended term for crimes of the first
degree for a term to be fixed by the Court between 20
yvears and life imprisonment. That is in Section 2C:42-7.
Extended terms may be based upon a set of factors, such
as previous offenses, multiple offenses. a severe and
dangerous psychiatric condition. or professional criminality.

Imprisonment would not be mandatory under the code
for those convicted of any non-capital homicide. Moreover.
under the code., only those offenders sentenced to life
imprisonment would not be eligible for parole before 15
years were served in confinement. In fact, the code proposes
immediate parole eligibility for all offenders not sentenced
to life imprisonment. 1In this connection, it should be
noted that the Commission stated in its commentary that the
provision as to immediate eligibility was absolutely
essential to the code. The discretion of a full-time Parole
Board should. in the view of the Commission. be as absolutely
unfettered as possible in determining whether to parole
or to continue imprisonment.

While the Commission recommended 15 years as a
minimum before parole eligibility for lifers. it actuvally

believed 15 years to be too long and would have preferred
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to replace it with a period not in excess of 10 years.

We realized, however, that this decision is intimately
bound up with the abolition or limitation of the death
penalty. If the decision is not to abolish, our recom-
mendation of 15 years minimum sentences for lifers should
stand.

In conclusion, then, it is submitted that all of
the issues dealt with in S 799, with the exception of abol-
ition, were fully considered by the Criminal Law Revision
Commission and its proposals thereon have been integrated
into the proposed code. The basic approach set forth in
S 799 is that which was reached by the Commission. Yet
the differences in specifics, particularly regarding the
availability of plea negotiation and in life sentences,
are considerable. Our recommendations in these areas were
carefully considered and we believe them to be correct,
proper, and just from the point of view of the individual
and society in general.

I thank you, Mr. Chairman and members of the
Committee, for the opportunity of presenting the Commission's
views at this hearing. (See page 113A for attachments
to Mr. Wharton's statement.)

ASSEMBLYMAN DICKEY: Thank you, Mr. Wharton.

MR. WHARTON: I will be glad to answer any
questions if there are any.

ASSEMBLYMAN DICKEY: I am very interested in the
plea bargaining aspect that you point up. Wasn't that
the subject of a Supreme Court decision which held that
the plea bargaining made the defendant make a hard choice
between either life imprisonment or gambling with his
life?

MR. WHARTON: I will ask Mr. McGlynn to answer
that.

RICHARD B. MC GLYNN: The answer is yes, Assembly-

man. We believe that we have solved that in the Commission,
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as we tried to say in the report, by making it possible
for a plea of guilty to be entered to a capital crime,
one where the death penalty is available. That was the
problem that was inherent in the previous statute. The
defendant could only avoid the possible imposition of

the death penalty by entering a plea of guilty. And that
would finally avoid it under the existing statute, which,
of course, is bad.

Our way of solving that problem is to say that
capital punishment, assuming it is decided to continue
it, might be available for one who pleads guilty to a
capital offense. He could erter a guilty plea to a
capital offense. Thereafter, the judge would have to
decide whether or not to senterce to life or to impanel
a jury and determine whether or not a death sentence might
be recommended by the jury.

ASSEMBLYMAN DICKEY: Mr. McGlynn., the argument
seems to be advanced in the statement by Mr. Wharton that
this plea bargaining aspect would cut down the amount of time
for trials. etc.

If a defendant is given the choice of entering a
plea of guilty but not knowing what the court might do,
wherein is there plea bargaining then?

MR. MC GLYNN: Well. any plea that is entered now
has to be done with the approval of the court. And the
court could very well say on a plea to less than a capital
offense proposed by a defendant. "I'm sorry. I won't
accept it. I want a plea to a capital offense because
in my judgment this is an appropriate case for me to
impanel a jury to determine whether or not you should be
sentenced to death." The defendant might very well choose
to plead guilty at that point. believing that there were
sufficient other mitigating factors so that he could
convince the judge or the jury that the death penalty

should not be imposed.
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ASSEMBLYMAN DICKEY: I see. In other words, because
we have built in the bifurcated type hearing and the
opportunity to consider aggravating and mitigating circum-
stances, the defendant is not put in as much jeopardy as
heretofore.

MR. MC GLYNN: That is our judgment.

ASSEMBLYMAN DICKEY: Do any other members of the
Committee wish to ask questions? Mr. Wallace?

ASSEMBLYMAN WALLACE: No questions.

ASSEMBLYMAN DICKEY: Mr. Dawes?

ASSEMBLYMAN DAWES: No.

ASSEMBLYMAN DICKEY: irs. Klein?

ASSEMBLYWOMAN KLEIN: No.

ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer?

ASSEMBLYMAN KEOGH-DWYER: No.

ASSEMBLYMAN DICKEY: Will you just bear with me
a moment. I think I may have another one.

Mr. Wharton, I am interested in your suggestion that
we put definitions into the bill, such as the definition
of the word "purposely" and some of the other technical
words here. Would you suggest we use the definition
that is suggested in the proposed Penal Code?

MR. WHARTON: Yes, sir.

ASSEMBLYMAN DICKEY: Any other questions?

MR. WHARTON: I might say that durihg the summer
the Commission has been meeting at regular intervals to
consider commentaries from the Attorney General's Office,
the Public Defender's Office. etc., and the code as we
submitted it to the Governor and the Legislature, the
two volumes, will be rewritten in sections and made
available, of course, to the Governor and the Legislature.
We heard representatives. We not only considered written
comments, but we have had before the Commission these
people.

ASSEMBLYMAN DICKEY: That is fine because our
Committee has been assigned the duty of studying the
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proposed penal code with the thought that once we can
resolve the matter, we will introduce it in the form
of bill legislation.

MR. WHARTON: As I say, it would seem to us once
the basic decision has been reached as to whether to
retain the death penalty for any purpose that whatever
is done should be embraced within the framework of the
Uniform Penal Code and not in separate legislation such
as this. And I say we hope to have the amendments and
changes in the Code as we submitted it to you originally
available very soon.

ASSEMBLYMAN DICKEY: lLirs. Klein has called my
attention to your recommendation about a 1l5-year minimum
sentence rather than the 30-year that is set forth in the
Committee amendments. Would you care to comment as to
why you think 15 years or even 10 might be more appropriate?

MR. WHARTON: Well. as I point out, we covered
the possibility of extended terms. You have the question
of 15 years. As I said, in the report. there were a number
of the members of the Commission who felt that 15 years
was too long and that a mandatory 10 was sufficient. and if
you have a full-time Parole Board which is really dedicated
to doing an effective job. that the matter of relief of
a lifer, if you will, should be left largely in the hands
of the Parole Board. You shouldn't require a man or a
woman who may well be on the way to rehabilitation to
spend more than 15 years or 10 years with no chance of
release at all.

I think that was the feeling, was it not. Mr.
McGlynn?

MR. MC GLYNN: Exactly.

ASSEMBLYWOMAN KLEIN: My question about that has
to do with the wording of this.

MR. WHARTON: What page?

MR. MC GLYNN: It would be the last page, page 8.

I gather.
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ASSEMBLYWOMAN KLEIN: It says here, "We realized
however that this decision is intimately bound up with
the abolition or limitation of the death penalty. If
the decision is not to abolish," - that means to keep
the death penalty - "our recommendation of 15 years
minimum sentences for lifers should stand." But if
you abolish the death penalty, then you are saying
you should have shorter sentences. I don't quite under-
stand that.

MR. WHARTON: As I say, they felt that if the
death penalty is abolished and persons can only be sentenced
to life imprisonment as a maximum, you should not require
a longer period than 10 or 15 years, as the case might be,
where no parole or eligibility for parole is possible.

Of course, if you are going to have the death penalty,

a person goes out as soon as his appeal is finished. If
it is decided life imprisonment is the most severe, then
his eligibility will be determined at the 15th year or
thereafter. If a person is obviously a hardened criminal
or he is a bad actor or he does all sorts of things while
he is in prison, he will probably never get out. But

I don't think he should be required to stay more than 15
years in any event.

ASSEMBLYWOMAN KLEIN: But you say if the decision
is not to abolish, I mean if we keep the death penalty,
"our recommendation of 15 years minimum sentences for
lifers should stand."

I don't understand why you want the 1l5-year
minimum sentence if you have the death penalty, but you
don't want it if you don't have the death penalty.

MR. MC GLYNN: If the decision is not to abolish,
our recommendation of 1l5-year minimum sentence for lifers
should stand.

We felt, at least as I understand what the Com-

mission said, that if we are going to have the death

13 A



e e B i S e, S s e e e —

penalty, it probably represents an expression by the
Legislature of the people‘s will that we have either
this final disposition of death or that people sentenced
to life imprisonment, which is about as close as you can
get, should not be eligible to come out on the street
for some substantial period of time.

In the view of the Commission. the longest period
of time anybody should be asked tu spend in jail without
being eligible for parole was 15 years.

The statement thus is an attempt. I think, to
build into the theory of life imprisonment with death
as an availability a system of gradations that makes
more sense than having a 1l0-year minimum eligibility and
then the big gap all the way "'p to death.

Do I explain it?

ASSEMBLYWOMAN KLEIN: I think I do understand
what you mean. Then the Commission feels in the absence
of a death penalty, you do not want to leave an alternative
of a very long term of imprisonment beyond the 10 years.

MR. WHARTON: The majority of the Commission felt
we could leave it at 15, but there was quite a bit of
sentiment for making it as low as 10. But that would
be a legislative prerogative as to where you want to
draw the line if you do not have the death penalty.

MR. MC GLYNN: I think., to further respond; the
Commission's position was vehemently opposed to the idea,
as Mr. Wharton said, of a true life sentence.

ASSEMBLYMAN DICKEY: I have a question concerning
your statement on page 6. Mr. Wharton. This deals with
the subject of standard of proof with reference to the
consideration of penalty.

MR. MC GLYNN: Yes.

ASSEMBLYMAN DICKEY: You point up that the bill
as amended would call for a preponderance of the information

at the sentencing hearing and call our attention to the
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fact that the code calls for a standard of "beyond a
reasonable doubt." ‘

As I look at the bill, it occurs to me, sir,
that what we are trying to do there is to give the defendant
a standard ---

MR. WHARTON: Could you give me the page.

ASSEMBLYMAN DICKEY: Page 7. (Continuing) --

a standard of proof by which it is easy for him to present
mitigating circumstances.

In other words, the thrust of the bill is that
where there are mitigating circumstances a defendant
should not be bound by the strict rules of evidence but
should be permitted to submit, even informally, those
mitigating circumstances which the court or the jury should
consider to obviate the death penalty. It would seem in
fairness to the defendant that we should not impose a
strict standard of proof in that area.

I would like to have your comments on that.

MR. WHARTON: Mr. McGlynn, do you want to take that
while I look up a section here?

MR. MC GLYNN: I think we are talking about two
different things. The first is the admissibility of evidence
at the sentence hearing. Under the code, as under your
bill, there would be no requirement that any evidence
sought to be admitted be admissible solely under the rules
of evidence. Although I think your bill does say the
prosecutor has got to get things in under the rules of
evidence, the defendant can get them in even though
they don't satisfy the rules if the judge thinks they are
relevant. The effect of the code would be the same.

The question then arises as to what is the jury
told after they have heard all of this evidence. You refer
to it as information in your bill. What is the jury told
as to what the standard is before they can recommend a

sentence of death?
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Under your bill, at least as I read it, the judge
would have to say that all the prosecution would have to
show would be that there is the existence of one of the
aggravating circumstances by a preponderance of the
evidence and that the defendant has failed to satisfy
you by the preponderance of the evidence of the non-
exlistence of one of the mitigating circumstances.

The effect of the code would be at least to say
this: The jury is told in the sentence hearing, "You
must find that the State has proven to your satisfaction
beyond a reasonable doubt the presence of one of the
aggravating circumstances.” The code at least goes that
far. I think that is a safer burden and a more appropriate
burden in this kind of an area.

MR. WHARTON: As I said in the statement, not only
must they find at least one of the aggravating circumstances
beyond a reasonable doubt, but that there were no mitigating
circumstances officially substantial that call for leniency.

If you are going to give a jury an opportunity
to sentence a person to death, it seemed to us there
should be prcof beyond a reasonable doubt just as if
he were being tried and the jury were finding as part
of a trial, a nonbifurcated trial.

ASSEMBLYMAN DICKEY: Mr. Spizziri, any questions?

ASSEMBLYMAN SPIZZIRI: Yes. Mr. Wharton or Mr.
McGlynn, in the determination of the period of time of
incarceration before eligibility for parole, did the
Commission review such cases as the Edgar Smith case, as
far as rehabilitation of a person of this type is concerned
in arriving at that 15-year maximum?

MR. WHARTON: Yes, sir.

ASSEMBLYMAN SPIZZIRI: It did. Was it the Com-
mission‘s feeling that he was a good example of a
rehabilitated, convicted murderer?

MR. MC GLYNN: I can‘t say that the Commission
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specifically considered whether or not Edgar Smith

was sufficiently rehabilitated. What I can say, I think,
is that the Commission considered whether or not the
system ocught to provide the possibility that someone
would be sentenced to life imprisonment without any
eligibility ever for rehabilitating himself. That was

a decision that we did approach and we almost unanimously,
as I recall it, agreed that that was not an appropriate
response for the system to make to individual misconduct.

ASSEMBLYMAN SPIZZIRI: You answered my question.
Thank you.

ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer?

ASSEMBLYMAN KEOGH-DWYER: Mr. Wharton, did the
Commission during its deliberation and review consider
the age of the criminal? Perhaps you thought if a
man was 50, 30 years was too long. Did you consider a
sliding scale by which older prisoners who might not
be dangerous after 15 years might be released and the
younger ones would serve, say, a full 30 years?

MR. WHARTON: I don't recall that we ever considered
age as the basis for a sliding scale of eligibility for
parole. I don't recall any such approach as that.

ASSEMBLYMAN KEOGH-DWYER: All right. Thank you.

ASSEMBLYMAN DICKEY: Does any other Committee
member wish to ask any questions? (No response.)

Thank you, Mr. Wharton and Mr. McGlynn.

ASSEMBLYMAN DAWES: Mr. Chairman, before we go
on, I have a motion.

ASSEMBLYMAN DICKEY: Go ahead.

ASSEMBLYMAN DAWES: Mr. Chairman, I make a motion
that the Judiciary Committee release favorably Senate
Bill 799 with the proposed Assembly Committee amendments
which are attached in the advance copy Assembly reprint.

ASSEMBLYMAN SPIZZIRI: I second the motion, Mr. Chair-

man.
17 A



ASSEMBLYMAN DICKEY: This is a meeting of the-
Assembly Judiciary Committee. We are in the middle of
a public hearing, but if the Committee wishes to suspend
the hearing at this moment to consider the bill, I will
first of all take a vote on whether we shall suspend
the public hearing at this time. Does somebody make
that motion?

ASSEMBLYMAN WALLACE: I so move.

ASSEMBLYMAN DAWES: I second it.

ASSEMBLYMAN DICKEY: I assume that you are with-
drawing your prior motion.

ASSEMBLYMAN DAWES: I will, Mr. Chairman, if that
is your ruling.

ASSEMBLYMAN DICKEY: Ycui consent to withdraw
the prior motion.

ASSEMBLYMAN DAWES: Yes.

ASSEMBLYMAN SPIZZIRI: Yes.

ASSEMBLYMAN DICKEY: The question before the Com-
mittee is whether the Committee shall suspend the public
hearing and proceed to a consideration of the bill itself
and its release to the General Assembly.

ASSEMBLYWOMAN KLEIN: May I speak on that motion?

ASSEMBLYMAN DICKEY: I will hear you, Mrs. Klein.

ASSEMBLYWOMAN KLEIN: Mr. Chairman, this Committee
hearing was advertised well in advance and I see by the
list that numerous people have prepared testimony for the
Committee's consideration.

I don't think for a moment that this hearing was
called in order to provide a platform for the ones who
were heard earlier this morning to the exclusion of those
who prepared for the afternoon.

I would suggest that it is rather unfair to the
public who took us at our word that we wanted to hear
from them and made preparation to appear for us to dis-

cortinue the hearing and proceed to act on the bill without
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having given them an opportunity to present their testimony.

I also would remind the Chairman that at a previous
hearing on a bill at the termination of all the testimony,
I made a similar motion for a bill to be released from
Committee and at that time I was told it was inappropriate
to do it at that time, but that the Committee should
retire first for consideration of the testimony.

I would suggest to you, Mr. Chairman, what was
proper at that time, and that was your ruling at that
time, would also be proper at this time. Knowing how
fairminded you are about such things, I feel sure that
you will consider this motion to be out of order.

ASSEMBLYMAN DICKEY: Anyone else care to speak
on the motion?

I join with Mrs. Klein in urging that we defeat
the motion. I feel that we owe a responsibility to
the public to continue this public hearing. I think there
have been some recommendations submitted by the Criminal
Law Revision Commission which ought to be taken into
account by the Committee, also the recommendations
of our own counsel, Mrs. Donath. But I only have one vote.

ASSEMBLYWOMAN KLEIN: You do not intend to assert
your prerogatives as Chairman and declare this motion to
be out of order as you did previously, Mr. Chairman?

ASSEMBLYMAN DICKEY: I think we allowed your
motion to go to a vote and retired ---

ASSEMBLYWOMAN KLEIN: No, Mr. Chairman, we did
not.

ASSEMBLYMAN DICKEY: Yes, we did. It was a
three to three vote.

ASSEMBLYWOMAN KLEIN: We didn't vote on it.

ASSEMBLYMAN DICKEY: Yes, we did.

ASSEMBLYMAN DAWES: We certainly did vote on it
because I was the one missing and was criticized in the
paper for leaving early.

ASSEMBLYWOMAN KLEIN: That was upstairs. You did
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not vote on it at the time that I made the motion.
ASSEMBLYMAN DAWES: Maybe it was upstairs. but
you made it public a number of times.
I call the question.
ASSEMBLYMAN DICKEY: The motion before the
Committee is to suspend the public hearing and proceed
to a consideration of Senate Bill No. 799 with the Assembly

Committee amendments.

Call for vote: Mr. Wallace?

MR. WALLACE: I vote. "aye."
ASSEMBLYMAN DICKEY: Mr. Dawes?
ASSEMBLYMAN DAWES: Aye.
ASSEMBLYMAN DICKEY: Mrs. Klein?

ASSEMBLYWOMAN KLEIN:
ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer?
ASSEMBLYMAN KEOGH-DWYER: No.
ASSEMBLYMAN DICKEY: Mr.
ASSEMBLYMAN SPIZZIRI:
ASSEMBLYMAN DICKEY:

No.

Spizziri?
Yes.

I vote. "no."

It is a tie vote. The motion is lost. We will

continue the public hearing.

The next witness is Mr. Richard Clement, Chief,

Dover Township Police Department, representing the New

Jersey State Police Chiefs Association.

RICHARD C. CLEMENT: Mr. Chairman and

members of the Committee:
invitation to appear here
My name is Richard

the Dover Township Police

Thank you very much for the
today.
C. Clement, Chief of Police of

Department, Toms River, New Jersey.

I have been a Police Officer for 27 years and I am here
today. before this Committee. representing the New Jersey
State Association of Chiefs of Police. I have been asked
to come before your Committee with the unanimous backing

of the State Association in favor of Senate Bill No. 799,

introduced on March 20 1972.
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I do nbt intend tor belébor this Committee with facts and figures
which you are already aware of. But I am here to bring up some points
that I feel are extremely important to not only every law enforcement
officer in the State of New Jersey, but also to the general public.

We feel very firmly that the death penalty has never been

abolished—that the power to impose it has merely been transfefréd to
the now immune criminal.

The normal mind is sensitive to the death of another human
being. The callous mind will tolerate the slaughter of eight nurses in
one hour, mass snipings, child butchery, bombings, stranglings, and
other bizarre acts.

The deliberate criminal, equally callous, but less bizarre, en-
gages in murder for hire, felony murders, arson, kidnapping, ect. They,
too, can act as they choose without fear of the death penalty or fear of
even having to serve longer than is required for automatic parole. There
is no reason not to kill the apprehending policeman, the State's witness,
the trial judge, or anyone else standing between confinement and freedom.

Further, the callous criminal has no moral compunction to pre-
clude killing to effect an escape.

Law does not attempt to delve into the unique mentality of each
individual. The reasonable man is an objective standard. Nor is the law
asked to accept sociological apologies for cases in tort, contract, real
property, negotiable instruments, or the like. The individual is held to

the maximum that "ignorance of the law is no excuse".
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The elimination of the death penalty in conjunction with other
lenient sentencing policies, e.g., concurrent sentences and automatic
parole, has exposed the American public and its Officers to serious
jeopardy. When the Government relinquished this power over the crim-
inal, it gave the criminal the power to impose it upon the victim: society.

The punishment for being an arresting Police Officer: death.

The punishment for being a State's witness: death. The punishment for
being a juror finding guilt: death. The punishment for discovering a
burglar, auto thief, pusher, arsonist, or kidnapper at work: death.

It is inconceivable, in our great society today, that the average
taxpayer—citizen is fearful to exercise his right of freedom; being able
to not only walk the streets, but while sitting within his own home, fear
of being robbed and killed. Fear of riding in his car through certain
areas without locking his doors and praying to God his car does not break
down, from the thought of death constantly on his mind. This fear is not
fear of a foreign country, but fear of the criminals that roam our streets,
I might add, day or night.

We have fear. The criminal does not have the fear of what will

happen to him if he takes a life.

No, gentlemen, the death penalty has not been abolished. It
has merely been relegated to other powers. What we, the State Chiefs,
are asking is that the power be given back to the proper authority. That
one may stand trial before a judge and jury. A person will know that if

he takes a life, he will stand trial and have every due process of law

22 A



afforded to him, and if found guilty. he will receive
the same penalty that he so freely gave out to an innocent
victim who did not have the opportunity of a judge and
jury.

It is for the above reasons that we, the New Jersey
State Association of Chiefs of Police, endorse Senate Bill
No. 799.

ASSEMBLYMAN DICKEY: Thank you very much, Mr.
Clement.

Any questions from the members of the Committee?
(No questions.)

Thank you for coming.

Rev. Paul Stagg, Coalition for Penal Reform.

PAUL STAGG : Thank you, Mr. Chairman and
members of the Committee.

May I thank you for honoring democratic process and
having invited us to appear, giving us the chance tu do so.

My name is Paul L. Stagg and I am Chairman of the
Coalition for Penal Reform in New Jersey, in whose behalf
I am offering testimony opposing S 799 with its proposed
Assembly Committee Amendments.

The Coalition for Penal Reform is a broad-based,
state-wide organization comprised of more than sixty community.
social, and religious institutions. Its primary objective
is to bring constructive change in the penal system which
in informed circles is regarded as counter-productive.

It seeks alternatives to the present system of incarceration
of offenders in massive prisons which have been described
as factories of crime maintained at the taxpayer's expense.

There are indications in New Jersey of a more
enlightened policy in regard to the treatment of offenders.
This is evident in tentative steps toward meaningful job
training, work-release, small scale community-based centers,
and other rehabilitative measures that hold out more hope
of curtailing recidivism, protecting the public, and

restoring the offender to productive citizenship. Such
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steps are in keeping with a rational approach to a serious
social problem, and it is encouraging that this enlightened
posture is supported by a broad spectrum of citizens from every
walk of life.

In view of these positive apnroaches of an enlightened correctional
system, it is most disturbing that we should now be confronted with a back-
ward step in the form of a reintroduction of the death penalty, in the pro-
posed legislative bill, Senate MNo. 799, with proposed Assembly Committee
Amendments. It is concerning the death peahlty, declared unconstitutional
by the United States Supreme Court as it has usually been practiced in the
country and by the State Supreme Court as exactdd in ‘lew Jersey, that the
focus of this testimony is directed.

HMurder, rape, and other felonies are horrendous and in no sense to be

condoned. Considerina theirshockinag aravity, one can understand why some
should advocate the death penalty. Rut there are equally serious constitu-
tional, moral, humane, and praamatic agrounds for strona dissent to a prac-
tice which is a disgrace to civilized society. The struqqle of civilized
society has been to curb the unlimited blood revenge of tribal society and
to develon measures which, while protecting society, would be more rational
and humane than the death penaltyv which neither cdeters the murderer nor
gives any opportunity of justice to a person exccuted for a crime he did
not commit.

While the five United States Supreme Court judges gave different rea-
sons for opposina the death penalty in the country; they were all agreed
on the following counts:

"That the death penalty imposed as it is, with infreauency and by

juries which onerate with no discernible standards,whatever, is
unconstitutionally 'cruel and unusual.’

“That the purpose of the death nenalty, whether it be retributicn
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or deterrence, cannot be achieved when it is so rarely used.

"That one purpose of the Eighth Amendmént, which forbids 'cruel and
uausual punishment', is to prohibit legislatdves from imposing pun-
ishments like the death penalty which, because of the way they
actually functior, serve no valid purpose.”

- quoted from an article on "Capital Punishment and
the Supreme Court", by Professor Huge A. Bedau, in
the Jewish Advocate, August 10, 1972.
One of the many organizations of the Coalition is the American Civil
Liberties Union, and in a very cogent statement in a pamphlet entitled

"The Case Against the Death Penalty", it sums up compelling reasons against

the harbarous practiee of execution, as follows:

I quote here at length from this pamphlet which was
written by, I think, one of the persons who will be speaking at

the hearing this afternoon, Professor Bedau.

1. "Capital punishment is cruel and unusual, in Qio]ation of the
Eighth Amendment of the United States Constitution. It is a relic
of the earliest days of penology, when slavery, branding, and other
corporal punishments were commonplace; like those other barbaric
practices, it has no place in civilized society.

2. "Executions in prison gave the unmistakable message to all society
that Tife ceases to be sacred when it is thought useful to take
it and that violence is leqgitimate so lona as it is thought jus-
tified by pracmatic concerns that anpeal to those having power
to kill.

3. "Capital punishment denies due nrocess of law. Its imposition is
arbitrary, and it forever deprives an individual of the benefits

of new law or new evidence that minht affect his conviction.
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4, "The worst and most dangerous criminals are rarely those executed.
The death penalty is applied randomly at best and discriminatorily
at worst.It viclates the constitutional quarantee of the equal
protection ¢f the law because it is imposed almost exclusively
against racial minorities, the poor, the uneducated - persons who
are victims of overt discrimination in the sentencing process or
who are unable to afford expert and dedicated counsel.

5."Reliance on the death penalty ohscures the true causes of crime and
distracts attention from the effective resources of society toc con-
trol it.

6. "Capital punishment is wasteful of resources, demanding a disoro-
portionate expenditure of time an! energy by courts, prosecuting
attorneys, defense attorneys, juries, courtroom and correctional

personnel: it burdens the system of criminal justice, and it is

counter-productive as an instrument for scciety's control of violent crime.

It uniquely epitomizes the tragic inefficiency and brutality of a resort

to violence rather than reason for the solution of difficult social

problems."

There are those that arque that the death penalty is a deterrent to
crime and that to abolish it is to license murder, rape and the like.
Hovever, there is experience to show that the death penalty as practiced is
no more a deterrent to crime that imprisonment. In fact, there is some
evidence to show that the exaction of the death penalty may encourage crim-
inal violence. The experience of a number of states gives no basis for
alarm at the prospect of ending the death penalty. For examples: Delaware
abolished the death penalty in 1952, and no upsurge in murder or rape re-

sulted. In 1964, Oreqon abolished capital punishment, and there was no
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increase in violent crime. The case of Wisconsin is even more impressive.
In 1853, Wisconsin pioneered in banishing capital punishment, and the record
shows that at no time since has there heen an increase of murder and other
felonies tracecable to the end of the death penalty.

The argument that capital punishment is a deterrent to crime has been
thoroughly discredited in major studies on the death penalty. Documentation
may be found in such studies as the following:

Bedau, ed., The Death Penalty in America, 1967.

Dann, The Deterrent Effects of Capital Punishment, 1935.

Reckless, in Crime and Delinquency, 19A9.

Sellin, The Death Penalty, 1969.

Sellin, ed., Capital Punishment, 1067,

From such studies, Hugo A. Redau in a pamphlet bearing the title, The Case

Against the Death Penalty (published by the American Civil Liberties Union,

January, 1973), summarizes the limitations of the death penalty as a de-

terrent as follows:

And these, members of the Committee and Mr. Chairman,
are very weighty considerations.

"A. Use of the death penalty in a given state does not decrease the
subsequent rate of criminal homicide in that state

B. Use of the ceath penalty in a given state may increase the sub-
sequent rate of criminal homicide in that state

C. Death penalty states as a qroup do not have lower rates of criminal
homicide thafh non-death penalty states

D. States that abolish the death penalty do not show an increased rate
of criminal suicide after abolition

E. States that have reinstituted the death penalty after abolishing it
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have not shown a dedreased rate of criminal homicide

F. In two nejghborinq states, one with the death penalty and the other
without it - the one with the death penalty does not show any con-
sistentyy lower rate of criminal homicide

G. Police officers on duty do not suffer a higher rate of criminal

assault and homicide in states that have abolished the death
penalty thah they do in death penalty states.

H. Prisoners and prison personnel do not suffer a higher rate of
criminal assault and homicide from 1ife-term prisoners in abolition
states than they do in death penalty states.”

Mot only does the death penalty not deter crime, but its imposition is
unfair and unjust. There is substantial evidence to show that courts have
often been arbitrary, racially biased, and discriminatory against the noor
in the way they have tried and sentenced some persons to death and others

to prison. This, may I add, is man playing God. This fact
throws light on why Blacks and other minorities predominately
object to the death penalty while many Whites as members of
an affluent dominant class favor the death penalty.

In another way, the death penalty is grossly unjust.

When a person is executed, his life cannot be restored if he
should later be found innocent.

Beyond this, the death penalty is fundamentally immoral.
Primitive tribes early learned to limit revenge, and as a civilized
society developed, the moral conscience rejected killing as
a form of punishment. No society can countenance it without
itself being degraded and brutalized. The death penalty, whatever
the intention, in effect panders to the lust for revenge, and
it is a "cop-out" for a rational, human effort to get at the
roots of crime and develop therapeutic ways of treating offenders
while protecting society from felony. There is no way by
which provision for the death penalty can be amended that will

relieve it of odium, its failure to be a deterrent, its
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basic unfairness, its affront to a civilized society, its
inhumanity, and its fundamental immorality.

The answer to crime, I submit, lies in another
approach, not in one that has been tried and found wanting.
It lies in alternatives that protect society against
felony by eradicating the causes of crime and by finding
ways to rehabilitate and save life rather than destroying
persons and robbing them of life it cannot restore. To
this kind of challenge, both legislators and citizens
are called.

Thank you, Mr. Chairman.

ASSEMBLYMAN DICKEY: Thank you very much, Rev. Stagg.

Any questions by members of the Committee?

(No questions.) Thank you very much, sir.

The next witness is Mr. Hugo Adam Bedau. Is Mr.
Bedau here? He is not responding.

We will proceed to the next witness, Mr. Phillip

Showell, New Jersey Association on Corrections.

PHILLTIP SHOWETLL: Mr. Chairman and
members of the Committee: My name is Phillip Showell.
I am the Executive Director of the New Jersey Association
on Correction.

I feel constrained at this point to say that until
a few moments ago, I had been disposed to drop the first
three paragraphs of a brief statement that was prepared.
I am now disposed not to do so. So I will read what we
have written.

At the outset, I must state on behalf of the New
Jersey Association on Correction that we are not happy
to be offering testimony on a death penalty bill in the
midst of a gubernatorial election campaign.

Under these circumstances, we strongly believe
that no legislation designed to reinstate capital punishment
in New Jersey can possibly receive the thorough and

dispassionate consideration any proposal of such moment and
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consequence requires.

The Association, it should be clearly understood,
believes that public hearings do have a valid and
constructive purpose in the shaping of truly responsible
and responsive legislation. We think, however, that it
would have been far more appropriate to have scheduled
public hearings on Senate Bill 799 at the time, last
Spring. when the Assembly Judiciary Committee was making
its rather extensive amendments to the bill. For this
reason, our testimony now on the measure at issue will
be brief.

We respectfully invite the committee's consideration
of several questions that, to our mind. have so far
received insufficient attention:

First, a review of published data and literature
on capital punishment, as has already been testified to
here today. reveals no new evidence that it has yet
achieved the capability to deter violent crimes resulting
in death. 1In this respect, nothing has changed since the
last person was executed under a capital punishment statute
in this state ten years ago. Other things have changed.
There has been an increase in the incidence of violent
crimes, in response to a new complex of psycho-social
factors that are not likely to melt away with the first
surge of current through the electric chair. And there has
been an at least proportionate increase in the fear and
frustration registered by both the general public, and
the legislators who represent them, in the face of rising
crime indices. There is nothing fanciful about the
increase in violent crime and nothing fanciful about the
fear it produces. What is fanciful, in our view,., is the
simplistic reliance on the unproven ability of capital
punishment to either deter violent crime or to ease the
anxiety of those who consider themselves potential victims.

Secondly, in its present form Senate 799, with its
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requirement for two separate trials would markedly increase
the time, manpower and costs involved in preparation of
cases. jury selection and mandatory appellate reviews,

thus creating additional pressure on the already critically-
overburdened court and public defender resources.

In addition to these costs, this bill, if passed,
would require capital construction into millions of
dollars to provide the necessary death house and life-term
cells that are not presently available in our overcrowded
prison system.

Lastly., the Association has reason to believe that
Senate 799, even with its increased specificity as to crimes
punishable under its provisions and its less-than-precise
guidelines for imposition of sentence, remains of question-
able constitutionality when read against the most recent
U.S. and State Supreme Court rulings on capital punishment.

In view of these practical considerations the Assoc-
iation is at a loss to understand why the Assembly Judiciaty
Committee has rejected the advice of two state commissions
in advancing consideration of this bill. The conclusion of
the Haneman Commission that the Legislature should await
further clarification of the U. S. Supreme Court's ruling on
capital punishment before cunsidering reinstatement of the
death penalty seems even more persuasive now than when
first reported last March.

We would underscore the Commission's argument that
"passage of a capital punishment statute before clarification
by the Supreme Court would place a great and expensive
burden upon New Jersey's taxpayers, prosecutors and courts.
The prosecutors would be faced with the awkward task of
asking the death penalty on the basis of a statute of
doubtful validity. A death penalty case is more time-
consuming and expensive to try than a non-capital case. If
the defendant is convicted, appeal through state and federal
courts is inevitable, and the state itself would not wish

to execute a defendant until the Supreme Court said the
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statute was constitutional. Such appeals are not only
expensive, with the state usually paying for the
defendant's appeal but it would take years from indictment
to execution. Hence, nothing will be lost by waiting
for the statutes of other states to produce the clarification.”

It seems to this Association unreasonable to ask
the taxpayers of New Jersey to make a very substantial
investment in a probably unconstitutional experiment in
social control. one that offers no real promise of attaining
its objective. one that in fact, has already been tried
and found wanting.

We do not believe that further consideration of
Senate 799, in this season of political cut and thrust,
will do anything to encourage the mature., patient. dedicated
and imaginative effort that will be necessary to root out
the complex and fundamental causes of violent crime in
our society.

ASSEMBLYMAN DICKEY: Does that conclude your
statement, sir?

MR. SHOWELL: Yes.

ASSEMBLYMAN DICKEY: Any questions by members of
the Committee? (No questions.)

Mr. Showell I am compelled to respond to your
first three paragraphs. Frankly, I think they are rather
a cheap shot at this Committee. You saw what happened
in the vote just a few minutes ago. which I think is
a demonstration of the desire of this Committee to hold
a fair and impartial hearing. You will observe that two
of the three members who supported the motion to suspend
the public hearing are not candidates for reelection and
it would be very unfair to say that they were politically
motivated since they have nothing to gain for themselves
and those who voted against the motion. two of them are
candidates for reelection. So obviously the decision was
certainly not made on a political basis.

MR. SHOWELL: Mr. Chairman. my remarks were not
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designed to impute any motive on behalf of the members

of the Committee itself to gain any political advantage
in the context of their own campaign for reelection. I
am aware that two of the members are not standing for re-
election.

ASSEMBLYMAN DICKEY: Actually three are not
standing.

MR. SHOWELL: However many, this was certainly
not a matter of moment or concern with the Association in
making those comments.

I will not fall away from the observation, however,
that there was a far more appropriate time for consideration
of the views that have been expressed today and those
yet to be expressed.

ASSEMBLYMAN DICKEY: When was that, sir?

MR. SHOWELL: Last Spring when the bill was in
the process of rather extensive amendment. The form of
the bill which we now have, Assembly Reprint, is a form
of printing which literally on the face of it is what is
referred to as a marked-up bill. Commonly that would
indicate that the Committee had concluded its deliberations.
It is generally recognized, again on the face of it, as
a bill that is prepared to be voted out and acted upon by
the Assembly.

I think I have some question in my own mind -- and
I must commend you, as the previous testifier acknowledged,
and I will too -- but I think it was up to the Chairman,
and he did. to act properly to continue the hearing.

We will not know, I suppose, today what the vote would

have been in terms of releasing the bill. Clearly,

there were at least half of those present who were prepared
to do so.

ASSEMBLYMAN DICKEY: I just want to clarify one
thing. The amendments were not prepared until very
recently. They were prepared by our staff, printed

this summer and distributed. So they were not available
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last spring for consideration.

MR. SHOWELL: And the Committee was not considering
those amendments that have been made last spring --

ASSEMBLYMAN DICKEY: They were not.

MR. SHOWELL: (Continuing) -- or at any time since,
up to publication?

ASSEMBLYMAN DICKEY: No. they were not.

MR. SHOWELL: In other words., the amendments were
made without consideration of the Committee?

ASSEMBLYMAN DICKEY: Oh. yes., the Committee directed
our Committee counsel to prepare these. We have had them.
We have not had any public hearing on them until today.

I say, sir. that the comments by your Association and the
others that made it are cheap shots against this Committee.

MR. SHOWELL: Well I do not subside in the face
of your objecticon. Mr. Chairman. I am sorry to say.

ASSEMBLYMAN DICKEY: 0.K. Thank you very much.

Mr. A. Howard Freund. American Party candidate

for Governor.

A, HOWARD FREUND: I would like to thank
the Committee for having the wisdom to allow all of the
speakers to be heard since I am sure there are many
different viewpoints than you might have heard this
morning. One of my regrets is that enough of the media
did not stay to hesr *the other viewpoints, which leads
one to believe that maybe certain people use the various
hearings as a forum.

I am the American Party candidate for Governor
of the State of New Jersey. Last year. I was the spokesman
of the American Party for Governor Wallace for the
Presidency. I was also the party candidate for the
United States Senate and I polled 41,000 votes. So
there are some people here in the State cf New Jersey who
do agree with many of the views that I propound.

On behalf of the American Party and myself. I
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would like to thank the Assembly Judiciary Committee for
allowing me to express our views on capital punishment.

The discussion of capital punishment cannot just
take into account punishment since the makeup and structure
of the court system is of equal importance. It matters
little if we have capital punishment, which we favor, if
the courts do not impose the penalty. I suggest as a
first step that our courts be responsive to the wishes of
the people and not the psychiatrists, psychologists and
sociologists who excuse murder, rape and looting as
something we should accept as a penance in a free society.

The Court House in Elizabeth has a sign above
it which says, "VOX POPOLI. . . VOX DEI". I believe
that the term, "the voice of the people is the voice of
God," 1is more true today than ever before, and that we
must listen to the people. Accordingly I believe that
all judges should be elected, and stand for re-election
after a reasonable period of time. The only exception I
could envision would be the State Supreme Court where
judges would have to stand for reconfirmation after a
reasonable period of time. Gentlemen, the people are fed
up with a court system that puts criminals back on the
street before the victim has recovered.

I believe prisons should not be country clubs and
I suggest they all be on islands and no rehabilitation in
local communities like the Newark House in Newark where
50 prisoners are housed in a local community with an
expensive staff of 14. Regarding prisons, I would put
rapers with rapers, muggers with muggers and some kid who
took a number with others like him or with other non-
violent criminals. I left out the murderers since there
won't be many around if you listen to the people.

I believe pre-meditated murderers should receive
capital punishment regardless of who they murder. I

also believe that capital punishment should be given for
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those who commit any crime in which the victim dies,
whether it be an accident or not. Capital punishment
should be given to any pusher of 1 ounce or more of
heroin, cocaine or morphine. Anybody of legal age
who sells narcotics to a minor whether he or she be an
addict or not would be subject to the death penalty at
the discretion of the court.

Since justice delayed is justice denied., I believe
all cases should be resolved and punishment meted out
within 12 months.

The Congressman mentioiied something this morning
about Senator Kennedy having been murdered. He was
probably referring to Sirhan Sirhan. But I wonder if
the courts would really check into the background of some
of the people who do the murdering. A man like Sirhan Sirhan
was trained in a communist assassination school in Syria,
just like Oswald, one of the team who was part of the
assassination of President Kennedy. He was also trained
in an assassination school.

The candidate I ran with last year, Governor George
C. Wallace, was shot down in Maryland by a man who was
identified at four SDS meetings, which is a communist-
front group. The information was verified by the Milwaukee
Police Department. Tim Heinan gave this information out.
Congressman John Schmitz gave it out to the media. Yet
most of the media in the United States did not cover it.

There is much truth that doesn't get to the
people. Right now we read about U.S. Attorney Beall,
the man who is trying to make up his mind what he wants
to do with Mr. Agnew, saying that if the appeal on Mr. Bremer
from the State court holds, that the Federal government
would consider dropping the case completely against the
man who attempted to murder Governor Wallace.

This is the kind of justice we have in America

today and I think the American people are completely fed
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up with it.

You have Huey Newton and Bobby Seale. Huey Newton
killed a police officer, Officer Frye, who is six feet
under now. He is one of the founders of the Black Panther
Party. You turn on your radio right now and you will
find the other partner of the Black Panther founder, Bobby
Seale, on WMCA. He is hosting the program all this week.

You have Angela Davis. Why doesn't anyone check
the background of an Angela Davis? She is a communist -
shot a judge down.

We have a funny saying in the conservative movement,
and I am part of it, that the best definition you will
find of a conservative is a liberal who has just been
mugged.

Those are our views. I am sure you probably get
this from the people too. I know I do in going around
the State. And I would welcome being questioned on any
of the things that I have said.

ASSEMBLYMAN DICKEY: Any questions?

ASSEMBLYMAN DAWES: Where do you live?

MR. FREUND: Roselle Park in Union County.

ASSEMBLYMAN DICKEY: Mrs. Klein?

ASSEMBLYWOMAN KLEIN: No, Mr. Chairman. But I
think just to set the record straight we ought to make
it clear that Angela Davis did not shoot anybody and she
was found innocent of conspiracy.

MR. FREUND: She provided the gun.

ASSEMBLYWOMAN KLEIN: But her trial was held, sir.
I think in the United States, no matter how we feel
about crime, we still abide by the idea of innocence
unless proven guilty. Once a trial has been held and a
person has been acquitted, there is no further use in using
that as a demonstration of guilt in public testimony.

MR. FREUND: I think this is what this hearing
is all about. If you took that question, Mrs. Klein, to
the American people and asked the American people if they
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believed that Angela Davis was implicated and was in
part responsible for that judge losing his life, I think
you would find that the American people would feel that
she was just as guilty.

ASSEMBLYWOMAN KLEIN: I would have to suggest to
you, sir. that if the American people are not interested
in trial by jury and in giving some credence to-a case
that was tried over an extended period of time by a jury
in California, at great cost, then we could abolish the
entire system of justice and just have somebody., perhaps
you, making a decision as to who is guilty and who isn't
guilty.

MR. FREUND: Well, I am suggesting corrections
in here to make the court system more responsive to what
the people want and not what the technicalities and what
possibly the people who are the "social do-gooders" who
are trying to excuse mahem, murder, rape and what have you,
in a free society, want.

ASSEMBLYMAN DAWES: I just have to comment on
that part. Mrs. Klein and I have been going at it, but
I have to say this time I agree.

You are trying to say here, from that point, that
after a trial is completed, the American public is still
judging. They are judging what they read in newspapers.
This is what I object to as a public official. You are
a public official - maybe you have never been elected,
but you have assumed a position in your own party.

Trial by the newspaper, what people read, that is what
is forming public opinion today. I still say that the
courts are the best place and the only place where a
trial should be held and when a person is found not
guilty by his peers. he is found not guilty.

You now say. well, does the public still believe it?
They may believe it, but it is only because it is the
way the newspapers have slanted the news they reported,.

whether they slanted it to you or to me or anyone else. It
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is not proper responsive reporting and that's why we have
the problem of people not believing the courts and not
believing what is being done in government today because
of what reporters are saying we are really doing.

I'm sorry, but I had to comment.

MR. FREUND: It will be interesting to see what is
in the newspapers tomorrow about these hearings.

ASSEMBLYMAN DAWES: Yes.

ASSEMBLYMAN DICKEY: Any questions, Mr. Keogh-Dwyer?

ASSEMBLYMAN KEOGH-DWYER: Just one comment, Mr.
Freund: You talk about judges being elected or re~elected.
That really brings the judic.al system back into politics
and it is going to be a matter of how much money a fellow
can spend or how popular he is whether he is re-elected,
even though he may not be a very good judge. Wouldn't
that pose just as much danger to your movement?

MR. FREUND: I would say that a judge today would
probably be as dependent upon elected politicians for his
appointment. I would rather have a young man or any man
or woman, excuse me, be elected to the position and they
would be judged by the people by their decisions and not
by anybody else. The peuple would be supreme in the
Jjudgment.

ASSEMBLYMAN KEOGH-DWYER: But is the electorate
qualified to determine the qualifications of a man to
be a judge?

MR. FREUND: This is a government by, of and
for the people in my view. I have more faith in the
American people than I do have in their elected repre-
sentatives today, I am sorry to say, at all levels of
government.

ASSEMBLYMAN KEOGH-DWYER: Thank you.

ASSEMBLYMAN DICKEY: Thank you very much, sir.

Mr. Philip Yacovino, President of the State Patrolmen's

Benevolent Association.

39 A



PHILTIP P. YACOVTINO: My namo is Philip
P. Yacovino. I am President of the New Jersey Policemen's

Benevolent Association.

Thank you very much for your kind invitation to spcak on
5-799, a proposed death penalty measure prcscribing sentences
for rurder in the first, second and third degrecs. As president
of thc 17,000-mecmber New Jerscy State Policemen's Benevolent
Association, I havc endorsed several capital punishment proposals
on the state and Federal level. After careful consideration of
S5-799, it is thec opinion of the membership that this legislation
should be approved and made into law as soon 2s possible.

Crime in Ncw Jersey 1s on the rise;, and violent crime in
the Garden State --- in both the big city and less urbanized
areas --- has reached startling proportions in recent years.

Law enforcement authorities last year investigated 27,577
irgidents of violent crime, 187 murders and non-negligent
Tanslaughters, 1,2L3 forcible rapes, 15,478 robberies, 10,375
aggravated assaults, and many thousands more of non-violent
crimes. The City of Newark =2lone rcalized an astounding 1,8
murders and non-negligent manslaughters and an additional Ll
manslaughters by negligence. Therc werc 325 rapes, L,786
robberics, and 2,583 aggravatcd assaults,

Murdcr and othcr violent crimes are not restrictcd to the
statc's larger communitics. Tiny Winslow Township experienced
two murders and non-negligent manslaughters last year, Wechawken,
15 West Milford Township,2; Elmwood Park, 2 and Westficld, another
2. Thesc are simply examples.

The Department of Justicc of the Federal Bureau of Invest-
igation tells us that thc number of murders in all of the
United Steates increascd by five per cent from 1971 to 1972.

There was a total increase of 53 per cent since 1967 and last
ycar there were 8.5 persons murdered for every 100,000 residents.
In the Wortheastern States, which includes New Jersey, the
murder rate jumped by seven per cent over 1971 with most of the
crimes committed by the use of firecarms. Nationwide, 66 per

cent of the homicides were committed with guns --- 5] per cent

40 A



of thesc with handguns which have become so readily available

in recent years, The Northeastcrn States, again including

New Jersey, reported the greatest use of knifes or other cutting
instruments with thrce out of every ten murders being committed
with this type of weapon.

There are meny falacies about why murders are committed.
Many believe that most homicides are committed during robberies
and other acts of criminal activity. But, again, statistics
indicate otherwise. The circumstances for murder rangc from
family arguments to felonious activity. Criminel homicide is
largely a social problcem which is beyond the control of the
police. In 1972 approximately one~fourth of all murders resulted
fromvspouse killing a spouse. Thec remainder were parents killing
children and other related incidents. Felony murders such as
killings during robberies, sex motives and ganglaend slayings
constituted 27 per cent of all murders lest year. Another seven
per cent resulted from so-called "love triangles.”

Based on reports submitted by law enforcement agencies, 11
per cent of all persons arrested for murder werec 18 years old
and Ll per cent were under 25. Between 1967 and 1972 the nation
experienced a 97 per cent increase in the number of persons
under 18 years of age arrested for murder. The increase for
adult murder arrests was 57 per cent,

Out of the 71 per cent of all adults arrested and prosecuted
for murdcr in 1972, only 41 per cent were found guilty as charged
while 23 per cent were convicted on a lesser charge. The remaining
36 per cent won their release by acquittal or dismissal.,

Of these murders, it should be pointed out that 112 law
enforcement officers were killed in the linc of duty last year.
During the 10-year period of 1963-1972, 786 policemen died in
action, aon average of 79 a year! 4nd the statistics increasc.

Tn 1963 therc were 55 officers killed; 57 in 196l; 76 in 1967;
86 in 1969 and 126 in 1971,

This year thus far New Jersey experienccd three deaths of
1aw enforcement officers --- two municipal, one a chief of police,
and one state trooper. Officers have been ordered to be more

alert while making the most routine investigation or arrests.
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But we must not discount the fact that between 1968-1972 a

total of 63 policemen were slain from ambush, In lesser crimes,
1L were killed during traffic stops in 1972, five while investi-
gating suspicious persons, 15 while responding to disturbance
calls, two while transporting or ctherwise engaged in the custody
of prisoners and two more while handling civil disordcrs.

Over 100 of the police deaths last year resulted from the
use of firearms, 7L by handguns and 3L by rifles and shotguns.
Others were knifed, bombed and run over by cars.

To further point out the urgency for capital punishment in
New dJersey and in all other states, onc must simply look at
more statistices. During 1963 a2nd 1972 when 796 police officers
were slain in the line of duty, 76 per cent of those arrcsted
end chargced with the murder had prior arrest records for criminal
charges. Iourty-two per cent had becn arrested for violent
crimes such as murder, rape, armed robbery, aggravated assault
and other related activities. Sixty-one per cent or those who
had previously been convicted on criminal charges were on parole
o» probation when they were involved in the murder of a police
officer. Another 12 per cent had prior arrests for narcotics

charges and nine per cent had prior arrests for police assaults.

Now let us look at the assault ratcs of policemen. During
1972 law enforcement authorities in the United States
experienced approximately 61,800 assaults, or 15 cases for each
100 policemen! In 39 cascs out of each 100 assaults, the injurics
were serious and I believe these assaults upon law enforcement
officers results from the prevalent attitude of disrespcct for
the law and the knowledge that stiff jail sentences and the
death penalty for those persons convicted of killing officers
is not a reality today.

In conclusion, lct me say that I can quotc statistics from
any number of sources. Thc only way to stop thesc senseless
killings of law enforcement personncl and civilians is capital
punishment which would act as a major deterrcnt to all types
o ecrimc., I am not saying, electrocute all criminals, but I

am advocating the arrest, conviction of 2ll persons found guilty

42 A



of slaying any human being - be the victim a policeman or a
housewife - and, after all legal roads are traveled, the
elimination of the convicted murderer from our society.

The death penalty to some segments of our society
may be an inhuman method of justice. But the murder of
innocent men, women and children is also inhuman and,
therefore, as President of the New Jersey State Policemen's
Benevolent Association, I urge the Assembly and Senate and
prevail upon the Governor of the State of New Jersey to pass
into law this proposal that would return capital punishment
as a deterrent to not only murders, but possibly to many
other types of crime.

I am going to make another statement that I jotted
down after hearing what happened last night.

The New Jersey State PBA is tired of waiting for
a decision to be reached before the death penalty is
restored. Must we, therefore, seek justice in the streets
before something is done about the senseless killings of
police officers and civilians are brought to a halt? Just
last night another police officer in Jersey City was
murdered over a minor traffic violation. How many more of
us have to be murdered before something is done about it?

If the person who pulled the trigger knew he
would fry in the electric chair, I wonder if he would have
committed the crime?

No statistics will show us how many murders would
not be committed if the death penalty was imposed.

The ultra-liberals and bleeding hearts complain to execute
a convicted murderer is cruel and inhuman punishment.

How about abortion where an innocent child's life is

taken without the benefit of a trial by jury. Is that

not cruel and inhuman, especially when the child is not
accorded the benefit of a trial by jury?

Yet a murderer is accorded a trial by jury before
he is sentenced. No one cares about the victims or the

families of victims that were murdered. Once a murderexr
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is executed, he will never live to kill again.
Thank you very much.
ASSEMBLYMAN DICKEY: Thank you very much, Mr. Yacovino.
Any questions by members of the Committee?
(No questions.)
Thank you, sir.
Mr. Robert Clement, Socialist Labor Party candidate

for Governor.

ROBERT CLEMETNT: Mr. Chairman and members
of the Judiciary Committee: As a candidate for Governor
on the Socialist Labor Party ticket, I am unequivocally
opposed to capital punishment in this State, and indeed
in the Nation. There have been many emotional appeals
made to the contrary and many of them have called those
of us who are so unequivocally opposed "bleeding hearts,"
"liberals." "ultra-liberals." "communists," etc. I dis-
associate myself from being lumped with these individuals.
I am opposed as a Socialist., as a genuine Socialist.

I am aware, of course, that there are politicians
in this State, and at least one, a candidate for Governor,
(guess who?), who are in favor of it. The reasons attributed
to them is that they believe the people of New Jersey are
for it and they feel that if they take what they consider
a popular position, it would be to their political advantage.
This is about the shabbiest reason that anyone can have
for being in favor of the death penalty or for any other
issue for that matter. Political spokesmen are supposed
to influence public opinion; not be swayed by it, especially
when it is so wrong.

In contrast I might say that the Socialist Labor
Party never compromises truth to make a friend, never
withholds a blow at error for fear of making an enemy.

This is especially true with a measure like
capital punishment. one of the most cruel and inhuman

measures ever devised by man. In many cases, murder is
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committed by individuals in a fit of passion. They are
usually victims of a social systemithat drives them to
it. Capital punishment, on the other hand., is calculated
and deliberate. It is generaily limited to the poor,
as Stanley Van Ness so well pointed out earlier today., and
has been extensively used as a class weapon against
workers in order to instill fear in them.

The Supreme Court was right when it called it
"cruel and unusual punishment" and therefore declared
it unconstitutional. Since the experience of mankind has
been that capital punishment is not a deterrent to crime,
despite what some emotional individuals have said here
today. one would think that the Supreme Court's decision
should have been the occasion of universal gratitude for
relieving the conscience of man from the further commission
of such uncivilized conduct as legal murder. Instead,
we note that those who speak loudest about "law and order"
are the most vehement in advocating changing the law when
the law is interpreted against‘their particular concept.

Of course, they have a right to their opinions,
just as the Socialists have or, at least, I hope they
have. However, one would hope that in advocating changes
in the law, they would travel on the high road of civil-
ization rather than try to drag us back to savagery,
as has been advocated time and again today.

As a candidate for Governor on the Socialist Labor
Party ticket, I believe the best way to solve the problem
of murder is to change the social climate that produces
it. Socialism would bring about the necessary favorable
climate. Thank you.

ASSEMBLYMAN DICKEY: Thank you very much, Mr. Clement.
Any questions? Mr. Wallace?

ASSEMBLYMAN WALLACE: Yes, I have a question.

Mr. Clement, something bothers me and it has been

bothering me all day. I constantly hear this phrase "cruel
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and unusual punishment." It is principally used by
the advocates of deterrents of capital punishment.

Do you ever think of the cruel and unusual
punishment that is subjected on the people who are
killed and murdered by the criminals that are walking
our streets today?

MR. CLEMENT: I certainly do. I feel sorry for
all of them. The point is that capital punishment does
not deter this.

Incidentally., the Bergen Record of Hackensack
yesterday had something very useful to say on that subject
and I suggest you read it. It is entitled, "The Capital
Case." This is what they have said about the deterrent
value of capital punishment as we have experienced it
to date.

ASSEMBLYMAN WALLACE: Just a moment.

MR. CLEMENT: Just two sentences.

ASSEMBLYMAN WALLACE: Mr. Clement, I am really

not interested in hearing that because I have heard that

before.

MR. CLEMENT: I am sorry you aren't. That is
the answer actually. The answer is that it has not
deterred crime. I feel as sorry for these victims as

anybody else does.
ASSEMBLYMAN WALLACE: Don't you think the State
has a right to take some measures against these criminals?
MR. CLEMENT: Oh, ves, they can take measures.
But I say that capital punishment is not that measure.
Others have stated other ways to do it. I say, no matter
what the State does, it is not going to change the matter.
You are still going to have these murders until you change
the social climate that produces them. I think I have
answered that and I tried to make it as brief as possible.
ASSEMBLYMAN WALLACE: I understand that part of it
very well. Of course, it is a social problem. I know

1t is an economic problem too. But I still don'‘t feel
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that we should be subject to this cruel and unusual
punishment treatment. While we are not talking about the
people - we are talking about the criminals - we are
saying this is unusual and cruel. But how about the
people who are victimized? That is the part that I
cannot swallow. Innocent people are being killed and
murdered on our streets and we don't say as victims that
their punishment is cruel and unusual. We don't say that.
We say we are going to take this man and give him some
punishment and it is cruel and unusual. I don't see that.
I can't understand that.

MR. CLEMENT: I am sorry if you can't see it.

As I said before, I feel sorry for the victims too. But
you are not going to bring themr back to life‘by continuing
this cruel treatment. v

As far as this cruel business, I think that that
is the experience of mankind.

Talking about popular opinions, incidentally,
popular opinions change. Politicians try to find out
what the popular feeling is and then they take that side.
Not very long ago when the Supreme Court did rule it
unconstitutional, there were many people who were relieved
about it and the sentiment was against capital punishment.
Now it has swung about slightly due to rabble-rousers who
use this law and order business. When they say that this
is the most popular subject - the statement was made by
either Congressman Sandman or Assemblyman Imperiale,

I don't remember which, that capital punishment was

on everybody's mind - this is an indication of how
unaware they are of the pulse of the people. The people
are not talking about reinstituting capital punishment.
I think that the primary issue the people are thinking
about is the high cost of living and inflation, not this
business of capital punishment.

I say that the rabble-rousers have tried to create
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the impression by talking as loud as they do that the
vast majority of people are in favor of this, and I
disagree. Mr. Sandman and Mr. Imperiale may have felt
the pulse of the people. But I also feel the pulse of
the people and I do not get that indication that the
people are so hot and bothered about reimposing something
that we have already gone through, a system which I
think humanity has decided is cruel and inhuman, which
actually, as I said before, is a form of savagery. I

do not think that we should go back to the savagery that
has been committed in the name of so-called law and
order in the past.

ASSEMBLYMAN WALLACE: I think, Mr. Clement, when
we stop the savagery on the streets, then we can get back
to being more civilized and then remove capital punishment.
Until we can have a better society than we have at the
present time, I think there is no doubt that we must
in our laws start to bridge the gap between the relaxation
of our laws and the punishment that we should subject
criminals to.

It is my feeling, not my personal opinion, although
it happens to be my personal opinion, from the people
I have spoken to in my constituency that they want capital
punishment brought back to stop crime in the street.

They have told me that without exception.

MR. CLEMENT: Yes, emotional people will say
that.

ASSEMBLYMAN WALLACE: They are not emotional
people.

MR. CLEMENT: I do not think that you can neutralize
savagery with savagery. I think that there is a better
method. I think you are going to continue to have savagery
on the streets as long as the social climate creates it.
This is the crux of the matter. It goes right back to

that. You recognize that it is social and economic.
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ASSEMBLYMAN WALLACE: We will not stop savagery
by patting them on the head or slapping them on the back.

MR. CLEMENT: I agree with you. Let's not do it.
Let's change society and change the climate that produces
the savagery on the streets.

ASSEMBLYMAN KEOGH-DWYER: Mr. Clement, supposing
you were elected Governor of New Jersey on the Socialist
Party ticket, how soon would you change the social climate
so that our women, children and police officers could
walk the streets without fear of being killed?

MR. CLEMENT: I do not believe that my being elected
as Governor of New Jersey is going to change that climate.
There has to be a sentiment for socialism to begin with.
If I am elected Governor of the State of New Jersey, it
means that the people are ready for it. This, of course,
is an "iffy' proposition. If the people are ready for
socialization., it means they have organized into a new
form of government, an industrial form of government
instead of a political government.

If under those circumstances - it is, of course,
an "iffy" proposition - but if I were elected, it could
happen very quickly. It is hard to say how long it is
going to be because my only function on being elected
Governor would be to turn over the rules of government
to the industrial form of government, in which case the
social climate that I was talking about where you would
remove the '"dog eat dog" concept that is existing today
into a system of cooperation and brotherhood would come
about. Then I believe in a very short period of time
this problem would be solved.

ASSEMBLYMAN KEOGH-DWYER: How would you specifically
resolve it? You must have certain plans or certain avenues
that you would pursue to right all this, not just standing
on the fact that you need social climate change. You
must have certain ideas about what we are doing wrong,

what the State is doing wrong.
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MR. CLEMENT: The thing that we are doing wrong
is that this is a profit system that we are living under
today and it is a '"dog eat dog" system. And the "dog eat
dog" system incidentally creates the savagery in the
streets that has been mentioned before. If we remove
that method of producing, if we produce for use instead
of for profit, you will eventually change that -- not
eventually because it will not be very long before you
will change that climate that produces the crime that
we all are opposed to.

ASSEMBLYMAN KEOGH-DWYER: Thank you.

ASSEMBLYMAN DICKEY: Can you bring about that
economic change if you are elected Governor?

MR. CLEMENT: By an elective government?

ASSEMBLYMAN DICKEY: -- if you were elected
Governor.

MR. CLEMENT: The program of the Socialist Labor
Party calls for this being done democratically by
electing candidates of the Socialist Labor Party. This
will be the democratic method. It definitely would be
democratic because it is only when the majority of
people are in favor of it that we can possibly do it.

If we do not have the majority of the people, we cannot
have it.

ASSEMBLYMAN DICKEY: Do you conceive that the
state could change into a socialistic state, as you have
described it, without bringing it about throughout the
entire nation?

MR. CLEMENT: ©No, I do not think so. I think it
has to be throughout the entire nation. But to get back
to the other question as to what I would do if I were
elected Governor, it is inconceivable that I would be
elected Governor unless the people throughout the country
have the sentiment for it. It is not going to be isolated
in the State of New Jersey. However, the movement can
be started in a state like the State of New Jersey where

we are one of the two states in the nation having a
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general election. If a majority of the people vote for
me. then I think the people in the rest of the country
will sit up and take notice and listen to what we have
to say. Then, of course, it could happen in the nation.

ASSEMBLYMAN DICKEY: What is your occupation?

MR. CLEMENT: I am a bookkeeper.

ASSEMBLYMAN DICKEY: Are you employed by somebody?

MR. CLEMENT: Yes, I am presently partially
employed.

ASSEMBLYMAN DICKEY: Or are you in business for
yourself?

MR. CLEMENT: No, T am employed by somebody
else.

ASSEMBLYMAN DICKEY: Thank you very much.

I understand that the Americans for Democratic
Action have left a statement for the record. Wwith the
consent of the Committee we will include their statement
as part of the proceedings today. Is there any objection
from any member of the Committee? (No objection.)

(Statement submitted by Americans for
Democratic Action can be found beginning
on page 126 A.)

We have submitted to us also a letter from Hon. Harry
B. Crook, Jr., Mayor of Avon-by-the-Sea. With the Com-
mittee's consent, we will make the letter a part of the
record. Any objection? (No objection.)

(Letter from Harry B. Crook., Jr.,
Mayor, Avon-by-the Sea, can be found
beginning on page 124 A.)

Mr. Bedau from the American Civil Liberties

Union.

DINAH STEVEN S: My name is Dinah Stevens.
I am the Legislative Director of the American Civil
Liberties Union of New Jersey.

ASSEMBLYMAN DICKEY: Do you have your legislative
badge on today?

MS. STEVENS: No, but I have it with me.
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ASSEMBLYMAN DICKEY: Will you pleas= wear it.

(Ms. Stevens puts on her legislative
badge.)

MS. STEVENS: We are deeply disturbed by the timing
of this hearing. We feel very strongly that discussion
of reinstating institutionalized murder should take place
in the most objective and dispassionate setting possible.

We do not feel that less than two months before
a gubernatorial and legislative election can offer
that setting.

Approving institutionalized murder sets the
worst possible example and conveys the worst possible
attitudes. How can one man coldly and brutally - and
it is brutal - kill another without himself being brutal-
ized. 1Is not the society which approves this murder
brutalized also? There is a human desire for revenge.
But I don't think any of us would consider this desire
among men'‘s better instincts.

We ask you as responsible public officials to
think long and hard, to be objective and dispassionate,
before you restore this desire for revenge to the
statutes of New Jersey in the form of the death penalty.
We ask you to acquire proof positive that restoration of
capital punishment will in any way enhance the protection
of the public.

We have provided for each of you - Mrs. Donath has
a set - a package of information, a sampling of the over-
whelming preponderance of evidence that the death penalty
1s not a deterrent. I recommend most highly the Case
against Capital<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>