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ADVANCE COPY 
[ASSEMBLY REPRINT] 

SENATE, No. 799 
with proposed Assembly C'ommittee amendments 

STATE OF NEW JERSEY 
INTRODUCED MARCH 20, 1972 

By Senators AZZOLINA, HAGEDORN, McDERMOTT, "WENDEL, 

LAZZARO, EPSTEIN, TURNER, MUSTO, MILLER, BROWN 

and MARAZITI 

Referred to Committee on Judiciary 

AN AcT concerning crimes, prescribing sentences for murder in 

the first*[,]* "'and* second *[and third]* degree, and amending 

sections *[2A :3-5, 2A. :67-14, 2A :78-4, 2A :104-1, 2A :104-2, 

~A :104-4, 2A :104-5]"' "'2A :113-1"', 2A :113-2, 2A :113-3, 

2A :113-4, 2A :118-1, 2A :148-1, 2A :148-6*[, 2A :159-2, 

2A :164-28]* and 2A :168-1, supplementing chapter 152 of Title 

2A, of the New Jersey Statutes and repealing P. L. 1952, c. 212. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 *[1. N. J. S. 2A :3-5 is amended to read as follows: 

2 2A :3-5. The County Court shall have and may in its discretion 

3 exercise jurisdiction to try and adjudge, without a jury, except in 

4 oapital cases or cases in which a sentence of life imprison'ment, 

5 without eligibility for suspension, reduction or remission thereof, 

6 or for probati.on or parole, or cases in which a sentence of life 

7 imprisonment, without eligibility for suspension, reduction or re-

8 ·mission thereof, or for probation or parole, until at least 30 years 

9 of said term shall have been served, may be imposed upon the de-

10 fendant, the guilt or innocence of any person charged by indictment 

11 with any offense, if and when the person so indicted shall waive 

12 trial by jury and request to be tried without a jury.]"' 

1 *[2. N. ,J. S. 2A :67-14 is amended to read as fnllows: 

2 2A :67-14. rrhe persons hereinafter specified shall not be entitled 

3 to prosecute writ of habeas corpus: 

4 a. Any person committed or restrained of his liberty by virtue 

5 of any process issued by any court of the United States, or any 
EXPLANATION-Matter enclosed in bold-faced brackets [thus] in the above bill 

is not enacted and is intended to be omitted in the law, 



6 judge thereof, in cases where such court or judge has or shall han~ 

7 acquired exclusive jurisdiction. 

8 b. Any person committed or n'strainNl of his liberty by virtue 

9 of a final judgment of a eompetent tribunal of eivil or eriminnl 

10 jurisdiction or by virtue of any process issued pursuant thereto, 

11 but no order of commitment for an alleged contempt, or upon con-

12 tempt proceedings, to enforce the rights or remedies of a party or 

13 any process issued upon such order shall be deemed a final judgment 

14 or a process issued pursuant to a final judgment within the mean-

15 ing of this section. 

16 c. Any person in custody or restrained of his liberty for any 

17 capital crime or any crime, 1tpon conviction of which a sentence 

18 of life imprisonment, without eligibility for suspension, reduction or 

19 remission thereof for probation or parole, or any crime, upon con-

20 viction of which a sentence of life imprisonment, without eligibility 

21 for suspension, reduction or remis.,inn thereof or for probation 

22 or parole, until at least 30 years of said term shall have been served, 

23 may be imposed upon the defendant, plainly and specially expressed 

24 in the warrant or commitment, unless the judge to whom the ap-

25 plication is made, as an act of discretion, shall direct the issuance 

26 of the writ. 

27 d. Any person in custody or restrained of his liberty on any civil 

28 process who does not show either that he has, prior to applying for 

29 the writ, exhausted the other remedies available to him in the court8 

30 of this State to secure his release or that such remedies are or will 

31 be ineffective to protect his rights.]* 

1 •[3. N. J. S. 2A :7~ is amended to read as follows: 

2 2A :7~. Upon the trial of any cause, civil or criminal, all 

3 parties may, within the discretion of the court, question any person 

4 summoned as a juror, after his name is drawn from the box and 

5 before he is sworn as a juror, and without the interposition of any 

6 challenge, to elicit information for the purpose of determining 

7 whether or not to interpose a peremptory challenge, and of dis-

8 closing whether or not there is cause for challenge. In all cases in 

9 which a dealth penalty or a sentence of life imprisonment, without 

10 eligibility for suspension, reduction or remission thereof, or for 

11 probation or parole, or a sentence of life imprisonment, without 

12 eligibility for suspension, reduction or remission there.of, or for 

1 ;~ probation or parole. until at least 30 years of said term shall have 

14 been, served, may be imposed, the examination as to competency 

15 shall be under oath, but in other cases it shall be made without 

• 
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17 for the purpose of disclosing whether or not the juror is qualified, 

18 impartial and without interest in the result of the action. The 

19 questioning shall be concluded under the supervision and control 

20 of the> trial judge and in open court.]'' 

1 *[4. N .• J. S. 2A :104-1 is amended to read as follows: 

2 2A :104-1. Any person having in his lawful custody a prisoner 

3 charged with or convicted of any crime punishable by death or 

4 life imprisonment, without eligibility for suspension, reduction or 

5 remission thereof or for probation or parole, or life imprisonment, 

6 without eligibility for suspension, reduction or· remission thereof 

7 or for probation or parole, 1mtil at least 30 years of said term shall 

8 have been served, or any deputy, subordinate, employee or agent 

9 of any such person, who voluntarily permits or suffers such 

10 prisoner to escape, or connives at or assists such escape, is guilty 

11 of a high misdemeanor, and shall be punished by imprisonment 

12 for not more than 30 years.]* 

1 *[5. N.J. S. 2A :104-2 is amended to read as follows: 

2 2A :104-2. Any person having in his lawful custody a prisoner 

3 charged with or convicted of any crime other than a crime punish-

4 able by death or life imprisonment, withottf eligibility for suspen-

5 sion, reduction or remission thereof or for probation or parole, or 

6 life imprisonment, without eligibility for suspension, reduction or 

7 remission thereof, or for probation or parole, until at least 30 years 

8 of said term shall have been served, or any deputy, subordinate, em-

9 ployee or agent of any such person, who voluntarily permits or 

10 suffers such prisoner to escape, or connives at or assists such escape, 

11 or negligently suffers such prisoner to escape, is guilty of a mis-

12 demeanor.]* 

1 *[6. N.J. S. 2A :104-4 is amended to read as follows: 

2 2A :104-4. All rescues by force or fraud of a person charged 

3 with or convicted of any crime punishable by death or life imprison-

4 ment, without eligibility for suspension, reduction 01· remission 

5 thereof or for probation or parole, or life imprisonment, without 

6 eligibility for suspension, reduction or remission thereof or for 

7 probation or parole, until at least 30 years of said term shall have 

8 been served, are high misdemeanors, and every person so offending 

9 shall be punished by imprisonment for not more than 30 years.]* 

1 *[7. N .. T. S. 2A :104-5 is amended to read as follows: 

2 2A :104-5. Any person who by force or fraud rescues, or at-

3 tempts to rescue, a prisoner charged with or convicted of a crime 

4 other than a crime punishable by death or life imprisonment, with­

,. _.,,. -1: ~:I-:l:f., +r.,.. "•J<>.nMJc1n't1. rP.dnr:tion or remission thereof or for 



6 probation or parole, or life imprisonmrnt. without e!i.oibilitlt for 

t suspension, reduction or remi88ion thcn·ot'. or for probati1lll or 

8 parole, until at least 80 ,11eat·s of said tam shall hat'!' bt'nt St'ITI'd. 

9 or a prisoner held in custody or continC'llll'llt upon any writ or 

9A process in any civil case, from lawful custody, or from an officer or 

10 person having the prisoner in lawful custody, is guilty of a misde-

11 meanor.]* 

1 *1. N.J. S. 2A:113-1 is amenrlrd to 1·ead as follo11's: 

2 2A :113-1. [If any person, in committing or attemptinq to rorn-

3 mit arson, burglary, kidnapping, rapP, robbery, sodonn; or any un-

4 lawful act· against the peace of this State, of 1chirh thP probable con-

5 seqnences may bP bloodshed. kills rmother, or if thP rlPrrth of nnyout' 

6 ensues from the co1mnitting or nttemz)fing to ronzmit rwy :wrh aime 

7 or act; or if any pet'son kills r1 judge, magistmte, sheriff', con-

8 stable or other officer of just·ice, eithe1· ciril or aiminal, of this 

9 State, or a marshal or other officer of .iust·ice, either civil or crimi-

10 nal, of the United States. in the execution of his of/icr or duty, or 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

26 

1 

kills any of his assistrrnf,c;. 1!'ltr.fhf'r sprr·inll.u cnlfed to his aid or not, 

endeavoring to prescrrr tltc pcar·r or· a.pzJrrhrnrf '' r·rirninal, k110Jt'­

ing the authority of such assistant, or kills n prirate person P1l­

deavorinp to suppress an affray, or to apprehP-11d a rrimina'. 

knowing the intentio11 zcith 1chitlz surh prirate JiCrNm interposes, 

then such person so killing is []Hilty of murder.] lf nuy persoi/ 

purposrly, kno 1ci ugly, or reck( cssly 1111d e r ei rr·11 m sfnnr·es m r111 i fest­

in,(} extrern.e indijj'erenre to the /'(flue of hu'lllf/11 lifr. cuuses the death 

of a11ofher hwma11 bPi11g; or if any JiPI'S011, artinq nlone or 1!'ith on." 

or mor·e other persons, is engaged in cMnmittiug or offemptiu,r1 to 

commit or in flight after committing or attcmptin.rJ to ('nmmit 

robbery, mpe, sodomy, arson, burglary. or kidnappin.f/, und iu the 

course of and in furtherance of surh crime or of immediate flight 

therefrom, he, or another participnnt, if there [;e rmy. r·mu;rs tltr' 

death of nnothcr humrtn beinq other thn11 011e of the Jltrrtieijimlfs. 

then surlz person is guilty of m11rder.~ 

*[S.T" *2.* N.J. S. 2A:lli1-2 is nmeudrf1 to n:nd ns follows: 

2 2A :113-2. Murder lthirh is '''[JJerpcfrated in the co11rse or for the 

3 purpose of resisting, avoiding or preventing a lazcful arrest, or of 

4 effect,in,q or assisting an escape or rescue frorn ic!tal custody, or 

5 murder of a police or other law enforcement officer ading in the 

6 execntion of his duty or of a person assisting any such officer so 

7 acting, or murder by a person who previously has been convicted of 

8 murder in the first or second deqrce, or munler ·zuhich is perpetrated 

9 by means of poison, or by lying in wait, or b11 an11 other kind or 

" 

.. 



10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

• 20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

(i 

7 

8 

f) 

10 

11 

12 

13 

14 

15 

16 

1 

2 
., 
u 

4 

~) 

6 

7 
8 

9 

10 

11 

5 

willful, deliberate or premeditated killing,]* •committed pur­

posely* is murder in the fit·st degree. *[Murder, other than murdrr 

in the first de.r1ree, [which is perpetrated by means of poison, or 

by lying in wait, or by any other kind of willful, deliberate and 

premeditated killing, or] which is committed in peqwtrating or 

attempting to perpeh·ate arson, burglary, kidnapping, rape, 

robbery or sodomy, [or which is perpetrated in the course or for 

the purpose of resisting, avoiding or preventing a lawful arrest, 

or of pffecting or assisting an escape or rescue from legal custody, 

or murder of a police or other law enforcement officer acting in the 

exC'cution of his duty or of a person assisting any such oflicer so 

acting,] is murder in the [first] second degree.]' Any other kind 

of murder is murder in the [second] ''[third]* *second* degree. 

A jury finding a person guilty of murder shall designate by their 

verdict whether it be murder in the first degree or in the second 

degree ''[or in the third degree]•. 

*[9.]* *8.'' N. J. 8. 2A :113-:i is amended to read as follows: 

2A :113-3. lu no case shall Uw plea of guilty be received upon 

any indictment for murder, and if, upon arraignment, such plea is 

offered, it shall be disregarded, and the plea of not guilty entered, 

and a jury, duly impaneled, shall try t I·<> case. 

*[Krcept iu the rase of an indictment for 1nurder HI the first 

degrl'<', [Nothing] nothitliJ herein contniuPd shall Jli'PVl'nt !hl' 

aeeuHPd from pleading 11011 vult or nolo eonlPnd"r" to tlw illdid­

ment; the sPntPnec tu bP imposed, if such plPa lw neet>p!Pd, shnll lw 

[eith<>r] (a) imprisonmt>nt for life 1rithout eligiuilify for suspen­

sion, reduction or remission thereof or for probation or parole, or 

(b) imprisonment for life without eligibility for suspension, re­

duction or !'emission thereof 01' jo!' probation or parole until at 

least 30 years of said term shall have lieen served, or (c) the same 

as that imposed upon a conviction of murder in the [second] thin! 

degree.]* 

''[lo.r • 4. N .• J. S. 2A :11:1--4 is amended to read as follows: 

2A :113-4. • a. •· Every person convicted of murder in the first 

degree, his aiders, abettors, eounselors and procurers, shall 

*[suffer death unlPss the jury shall by its verdict, am! as a part 

thereof, upon and after the consideration of all the evidence, 

(a) reco=end life imprisonment, without eligibility for suspen­

sion, redttction or remission thereof, or for probation or pm·ole or 

(b) recommends life imprisonment, without eligibility for sus­

pension, reduction or remission thereof, or for probation O!' parole 

until at least 30 years of said term shall have been served in which 

case this and no greater punishment shall be imposed and in such 
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12 case, until the expiration of said 30 years, said sente'nce shall not be 

13 suspended, or be subject to t·eduction or t·emission, and the pet·son 

14 so sentenced shall not be eligible for probation or pm·ole. 

15 Every person convicted of mU1·der in the second degree, his aid-

16 ers, abettors, counselors and procurers, shall be sentenced to im-

17 prisonment for life, without eligibility for suspension, reduction or 

18 remission thereof or for probation or parole and in such case, said 

19 sentence shall not be suspended, or be subject to reduction or remis-

20 sion and the person so sentenced shall not be eligible for probation 

21 or parole, unless the jury, by its verdict, and as a part thereof, upon 

22 and after consideration of all the evidence, recommends mercy, in 

23 which case life imprisonment, without eligibility for suspension, 

24 reduction or remission thereof, or for probation or parole until at 

25 least 30 years of said term shall have been served and no greater 

26 punishment shall be imposed. 

27 Every person convicted of murder in the [second] third degree 

28 shall suffer imprisonment for not more than 30 years.]* "'be 

29 sentenced pu1·suant to the procedures set forth herein to: death; 

30 imprisonment for life, without eligibility fo,. suspension, 1·eduction 

31 or remission thereof, or for probation or pa-role and in such case, 

32 said sentence shall not be su.spended, or subject to reduction or 

33 remissio·n and the person so sentenced shall not be eligible for 

34 probation or parole; or to imprisonment for life, tvithout eligibility 

35 for suspension, reduction or remission thereof, or for probation 

36 or parole, until at least 30 years of said ter·rn shall have been served. 

37 (1) Upon conviction of murder in the fi·rst degree the court shall 

38 conduct a separate sentencing proceeding to dete·rm.ine whethet· the 

39 defendant should be sentenced to death; or life imprisonment with-

40 out eligibility for suspension, reduction or remission thereof, or 

41 for probation ot· parole; or life imprisonment without eligibility 

42 for suspension, reduction or remission thereof, or for probation or 

43 parole, until at least 30 years of said term shall have been served. 

44 The proceeding shall be conducted by the judge who presided at the 

45 trial and before the trial jury which determined the defendant's 

46 guilt or before a jHry empaneled for the purpose of the hearing if 

47 the jury which determined the defendant's guilt has been dis-

48 charged by the court for good cause. 

49 The court may conduct the hearing without a ju.ry upon the 

50 motion of the defendant and with the approval of the court and of 

51 the State. 

52 (2) In the sentencing hearing the cottt·t shall disclose to the de-

53 fendant or his counsel all material co·ntained in am1 m·esentence 
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54 report, if one has been prepared, except such material as the court 

55 determines is required to be withheld for the protection of human 

56 life. 

57 Any presentence information withheld from the defendant shall 

58 not be considered in determining the existence or the nonexistence 

59 of the factors set forth in su.bsection a. ( 5) or a. ( 6). Any informa-

60 tion relevant to any of the mitigating factors set forth in subsection 

61 a. ( 5) nwy be presented by either the State or the defendant, re-

62 gardless of its admissibility under the rules governing admission 

63 of evidence at criminal trials; but the admissibility of information 

64 relevant to any of the aggravating factors set forth in snbsection 

65 a. ( 6) shall be governed by the mles governing the admission of 

66 evidence at criminal trials. The State and the defendant shall be 

67 permitted to rebu.t any information received at the hearing, and 

68 shall be given fair opporhmity to present argument as to the ade-

69 quacy of the information to establish the existence of any of the 

70 factors set forth in subsection a. ( 5) or a. ( 6). The bur· den of 

71 establishing the existence of any of the factors set forth in subsec-

72 tiona. ( 6) is on the State. The burden of establishing the existence 

73 of any of the factors set forth in subsection a. ( 5) is on the de-

74 fendant. 

75 ( 3) The .Jury or. 1:f there is no jury, the rourt shall return a 

76 special verdict setting forth its findings as to the e.ristence or non-

77 existence of each of the factors set forth in snbsection a. ( 5) and 

78 as to the existc11ce or nonexistence of each of the factors set forth 

79 in subsection a. ( 6). 

80 ( 4) If the .fury or, if fhPre is no Jury. the co11rf finds by a pre-

81 ponderance of the information that one or more of the far:tors set 

82 forth in subsection a. ( 6) exists and that none of the factors set 

83 forth in subsection a. ( 5) exists, the court shaU sentence the rlc-

84 fendant to death. If the jury or, if there is no Jury, the court finds 

85 that none of the aggravating factors set forth in subsection a. (fi) 

86 exists, or finds that one or more of the mitigating factors set forth 

87 in subsection a. (5) exists, the court shall not sentenr:e the dr-

88 fendant to death but shall impose any other sentence prot;ided for 

89 the offense for which the defendant was convicted. 

90 ( 5) The court shall not impose the sentence of death on the de-

91 fendant if the Jury or. if there is no Jury, the court finds by o 

92 special verdict as provided in subsection a. (3) that at the time of 

93 the offense: 

94 (a) The defendant had no significant history of prior criminal 
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96 (b) The defendant was under the influence of extreme mental 

97 or emotional disturbance but not such disturbance as to constitute 

!18 a defense to prosecution; 

99 (c) The victim. was a participant in the defenda11t's c.o,mlnrt or 

100 consented to the act; 

101 (d) The defendant wa.s an accomplice in the murder committed 

102 by another person and his participation was relatively minor; 

103 (e) The defendant was under the age of 18; 

104 (f) The defendant's capacity to appreciate the wrongfulness 

105 of his conduct 01· to conform his conduct to the requirements of 

106 law was significantly impaired, but not so impaired as to con-

107 stit'!de a defen-se to prosecution; or 

108 (g) The defendant was under unusual and substa.nti.al duress, 

10D altho'!tgh not such d·uress as to constitute a. defense to prosll-

110 cution. 

111 (6) If no factor set forth in subsection a. (5) is present, the court 

112 shall impose the sentence of death on the defendant if the ju.ry or, 

113 if there is no jury, the court find& by a special verdict as provided 

114 i1t subsection a. ( 3) that: 

115 (a) The defendant has JH·eviously been convicted of first or 

116 second degree murder, for which a so1tence of life imprisonment 

117 or death was imposable; 

118 (b) In the commissi.o,n of the offense, the defendant purposely 

119 or knowingly created a gt·ave risk of death to another person ·in 

120 addition to the victim of the offense; 

121 (c) The murder was com111ifted in an especially heinous, cruel 

122 or depraved manner; 

12:! (d) The dcfcndn·ut committed the offensp as cmtsidaation .for 

124- the rccrilJf, or i11 e:rpectation o.f the receipt, of nnything of pecuni-

125 ary value; 

126 (e) The defendant p·rocured the commission of the offense b:/f 

127 payment or promise o.f payment, of anything of pecuniary value; 

128 or 

12!l (f) The defendant committed the offense against a police or 

130 other law enforcement officer, corrections employee or fireman, 

131 while performing his duties or because of his status a8 a public 

132 servant. 

133 (7) lf the jury, or if there is no jury, the court does not find by 

1~4 a special t•erdirt os provided in subsection n. ( 3) that any of the 

1~ri factm·s i'lli!Werafl'd in subsedion a. (6) is prcsrnt, the court i11. its 

l:Hi d·isrretion shall ·impose sctden,·e of life imp1·isomnl'11f. U'ifhoul 

1:17 di,qibility for sus}!l'llsion, rPdul'fion or remission tlu>reof, or f'or 

138 probatim1 or parole; or sentence of life imprisonment, without 

• 
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139 eligibility for suspe11Sl0n, reduction or rcnusszon thcreof, or for 

140 proliation or parole, 1111til at least :w lft'ars of said ter111 shall ha l't' 

141 been S('rccd. 

14:2 (8} The judgment of conriction and sellfl'lll'f' of dl'nlh shall lu· 

143 sttbject to aut01natic review by the Supn;me Court of Ncu· .Jersey 

144 tcithin 60 days after certification by the sentencing court of the 

145 entire record unless time is extended a·n additional period not to 

146 exceed 30 days by the Supreme Court for good cause shozl'n. Such 

147 review by the Supreme Court shall have priority o·1.:er all other 

148 cases, and shall be heard in accordance zcith the Rules of Co1wf. 

149 b. Every person com:icted of murder in the second degree, his 

150 aider·s, abettors, counselors and procurers, shall be sentenced to 

151 imprisonment for life, without eligibility for suspension, reduction 

152 or remission thereof, or for prohation or parole, until at least 30 

153 years of said term shall hat'e been served and in such case, until 

154 the expiration of• said 30 years, said st ,!fence shall not l1e suspended, 

155 or subject to reduction or r·emission and the person so sentenced 

156 shall not be eligible for probation or parole; or imprisonment for 

157 life.• 

1 *[11.]* *5.* N .• J. S. 2A :118-1 is amended to read as follows: 

2 2A :118-1. Any person who kidnaps or steals or forcibly takes 

3 away a man, woman or child, and sends or carries, or with intent to 

4 send or carry, such man, woman or child to any other point within 

5 this State, or into another State, territory or country, or forces, 

6 persuades or entices a child within the age of 14 years to leave its 

7 father, mother or guardian, or other person intrusted with its care, 

8 and secretes or conceals the child, or who procures any such act to 

9 be done, is guilty of a high misdemeanor, and shall be punished 

10 by imprisonment for life, or for such other term of not less than 30 

11 years as the court deems proper. 

12 Any person who kidnaps or steals or forcibly takes away a man, 

13 woman or child, as aforesaid, and demands for the return of such 

14 man, woman or child, money or any thing of value, is likewise guilty 

15 of a high misdemeanor, and upon conviction shall [suffer death] 

16 be sentenced* .. as the conrt deems proper,* to imprisonment for 

17 life, without eligibility f01' suspension, reduction or remission 

18 thereof or for probation or parole and in such case, said sentence 

Hl shall not be suspended, or be subject to reduction or remission, and 

20 the person so sentenced shall not be eligible for probation or 

21 parole*[, unless the jury by their verdict, and as a part thereof, 

22 upon and after consideration of all the evidence, recommends [im­

'>':l m·i<:nnn1Pnt fm·lifel mercu. in which case [this] life]* *; or to* im-
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:24 prisonlllt'Jif for !if,·, ll'ilhout t'li.oil,ilill! /•'' SIISflt'Jisiou, J• du.·llol: 

:2;J or rc111issio11 tht'rt'of or for pro/;ulit'll ,,, /'ill<l/,· uu!i/ .:/ lt't~s/ '• 1 

:26 iJC!IrS of said ft'rlll s/iu/1 filii'< /•1< II Sl II'< ri''[. :111d lltl ~Tl':lil'l' flllll 

27 ishment shall be imposed]'~; or to iiiiJirisoi/11/CIII (or /if',·. 

1 *[l2.],* *6'. * N.J. S. 2A :1-!t'-1 is mneuded to n•ad nt-> follows: 

2 2A :148-1. Any person owing allegiance to this State who levies 

3 war against it, or adheres to its enemies or to the enemies of the 

4 United States by giving them or any of them any aid or comfort, 

5 and is convicted thereof on the testimony of two witnesses to the 

6 same overt act of the treason whereof he stands indicted, or on 

7 confession in open court, is guilty of treason and shall [suffer 

8 death] be sentenced to imprisonment for life, without eligibility for 

9 suspension, reduction or remission thereof, or for probation or 

10 parole and in such case, said sentence shall not be suspended, or be 

11 subject to reduction o,r remission, and the person so sentenced shall 

12 not be eligible for probation or parole. Upon the trial of an in-

13 dictment for treason, no evidence shall be received of any overt 

14 act of treason that is not expressly alleged in the iuclictment. 

1 "[13.]* "7.* N.J. S. 2A :1-!8-(i is amendrd to r<>ad as follows: 

2 2A :148-6. Any persou who assaults the President or Vice-

3 President of the United States, or any official in the line of succes-

4 sion to the presidency of the United States, or tbe Govcmor of this 

5 State, or the ruler, governor or other chief executive of any state, 

6 

7 

8 

9 

10 

11 

12 

1:) 

14 

1;) 

J(j 

17 

L'\ 

1 ~I 

20 

21 

22 

23 

or heir apparent or heir presumptive to the tbrone of a foreign 

state, with intent to kill and with intent thereby to show his hostility 

or opposition to any and all govemment, or any persoll wbo incites, 

promotes, encourages or attempts any such assault, such assault not 

resulting in the death of such official, or any person who conspires 

to kill such official, is guilty of a higb misdemeanor and shall [suffer 

death] be senteuced", as the ruurt rlecms }Ji'Oper, * tu imprison­

ment for life, zuitlwut eligibility for suspension, rcrlur·tiou or re­

mission thereof, or for probrdi.f)n or parolr rnul i11 s/f('h ('(tse, :wid 

sentence shall not be suspe-uded, or /;c suhjed ff) rerlw'fiou or n-­

missiou, and the person so scnfPIII'f'd shflll 1/f)t IJf' eli.rtifde for pm­

bation or parole'[, nnless tltP .iury tryi11g t]Ji' easP l't'l'OlllltWl](b 

tlw defendant io tlw tuerey of ILi~ conri, i11 wlti('lt C':tSI' the· Jlllllislt­

rnent slwll bPT "; or to* impri:->Ollltlcnt for lif,, !ritlwul eli.qifrilitlj 

fur suspe11sio11, red111'tio-u or f'l'lllis.';;on therrof, or .l'ur Jlro1)(t/ in11 Ill' 

parole until at least 30 years of said term shall lltii'P brc11 serurl 

*[and no greafct· punishment shall be imposed]'' ";or to imprison­

ment for life*. 
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1 '"[14. N. J. S. :2A :139-:2 is nllll'Wled to re:Hl n~ follow~: 

;J :2A :13!J-:2. Except a~ otlterwi~l' l'XPI'l'~~ly Jll'OYilll'll hy law 110 

:3 person shall be prosecuted, t rit·d or punishl'd for any ol'fellst' uol 

4 punishable with death vr U!/ impri;)vnmcuf, witllollf eligibility for 

5 suspension, reduction or 1·emission thereof, or for probation or 

6 par.o.le, or by life imprisonmeut_. u:ithout eligibility for suspension, 

7 reduction or remission thereof, or for probation or parole 1.tntil 

8 at least 30 years of said term shall have been sen:ed and in such 

9 case, until the expiration of said 30 years, said sentence shall not 

10 be s·uspended, or be subject to reduction or remission, and the per­

Il son so sentenced shall not be eligible for probation or parole, unless 

12 the indictment therefor shall be found within 5 years from the time 

13 of committing the of'fl'lbe or incurring the fine or forfeiture. This 

14 section shall not HlJlJlY to auy ver~ou fleeing from justice.]''. 

1 *[15. N. J. S. 2A :1G-±-:2S is amemled to read as follows: 

2 2A. :164-28. In all cases wherein a criminal conviction has been 

3 entered against any person whereon S<.'lltence was suspended, or 

4 a fine imposed of not more than $1,000.00, and no subsequent con-

5 viction has beeu entered against such person, it shall be lawful 

G after the lapse of 10 years from the date of such conviction for the 

7 verson so couvicted to present a duly verified petition to the court 

8 wherein such conviction was entered, setting forth all the facts 

9 in the matter and praying for the relief provided for in this section. 

10 Upon reading and filing such petition sucL court may by order 

11 fix a time, uot lPss thall I 0 nor more than :m days thereafter, for 

12 the hearing of the maltt!r, a copy of which order shall be served 

13 in the usual manner lllJOll the prosecutor of the county wherein 

14 such court is located, and upon the chief of police or other executive 

15 head of the poliee department of the municipality wherein said 

16 offense was committed, within 5 days from the Llatc of such order, 

17 and at the time so appoiuted the court shall hear the matter and 

18 if no material objection is made and no reason appears to the 

19 contrary, an order may be granted directing the clerk of such 

20 court to expunge from the records all evidence of said conviction 

21 and that thP lJPrson against 'vhom such convietion was entered 

~2 shall be forthwith thereafter relieved from such disabilities as 

2:l may have heretofore existed lJy reason thereof, excepting convic-

24 tions invoh·iug tbe following erimeR: treason, misprision of treason, 

26 anarchy, all capital cases and r·ascs in which a sentence of life 

26 i-mprison·ment, u.:ithout eligibility for suspension, n~duct-ion or re-

27 -mission thereof, or for probation or parole, o.r l-ife imprisonment, 

28 without elioibilit1.1 for snspension, reduction or remission thereof. 



' 
29 or for probation or par.ole, until at least 30 years of said tenn shall;: 

30 have been served, has been imposed, kidnapping, perjury, carrying! 

31 concealed weapons or weapons of an) deadly nature or type, rape,:( 
i 

~32 seduction, aiding, assisting or concealing persons accused of high,\ 

33 misdemeanors, or aiding the escape of inmates of prisons, em-

34 bracery, arson, robbery or burglary.]* 

1 *[16.]* *B.* N .• J. S. 2A:168-1 is amended to read as follows: 

2 2A :168-1. When it shall appear that the best interests of the 

3 public as well as of the defendant will be subeerved thereby, the 

4 courts of this State having jurisdiction over criminal or quasi-

5 criminal actions shall have power, after conviction or after a plea 

6 of guilty or non vult for any crime or offense, except those 

7 hereinafter described, to suspend the imposition or execution of 

8 sentence, and also to place the (:efendant on probation under the 

9 supervision of the chief probation officer of the county, for a period 

10 of not less than 1 year nor more thu~l. 5 years. 

11 The courts having jurisdiction over juvenile or domestic rela-

12 tions cases, when it shall appear that the best interests of the public 

13 as well as of the person adjudged guilty of any offense, except 

14 those hereinafter described, before such court will be subserved 

15 thereby, shall have power to place the defendant on probation for 

16 a period of not less than 1 year nor more than 5 years. Such 

17 courts shall also have the power to place on probation under the 

18 same conditions children who shall come \vithin the jurisdiction 

19 of the court. The provisions of this section shall not permit the 

20 suspension of the imposition or execution of any sentence and the 

21 placing of the defendant on probation after conviction or after a 

22 plea of guilty or non vult for violation of any provision of 

23 [chapter 18 of Title 24 of the Revised Statutes] the "New 

24 Jersey Controlled Dangerous Substances Act/' P. L. 1970, c. 226 

25 (C. 24:21-1 et seq.), except in the case of a first offender *[or· in any 

26 case in which the sentence imposed upon the defendant was life 

27 imprisontnent, withotd eligibility for suspension, reduction or re-

28 mission thereof or for probation or parole or in any case in which 

29 the sentence imposed upon the defendant was life imprisonment, 

30 without eligibility for suspension, reduction or remission thereof 

31 or for probation or parole until at least 30 yea1's .of said term shall 

32 have h~en served]*. 

'33 If any person placed on probation shall ahscond while under 

34 supervision, the time during which he remains away or hidden 

35 shall not be counted as part of his term of probation. 

• 

• 

• 
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~[17. Any person lwretoforP conYirtf•d of any offense which im­

mediately prior to the effective date of this act was punishable 

by death but which, under th(' term~ of this act, ifl not so punishable, 

shall be sentenced, or, if he has been sentenced to death, shall he 

reRent<'nced, pursuant to the proviRions of this act, it being the 

intent of thiR act that the imposition and execution of the death 

sentence for any offense, other than murder in the first degree 

sl1all b() aholislwd 11pm t1w P1fedivP datP of this act.]* 

*[18.]* *9.* A drfendant in nny eriminal case pnnishnhle by lifr 

imprisonment, 'vithout eligibility for suspension, reduction or re­

mission thereof or for prohntion or parole nntil at lea:.<t 30 years of 

said term shall have heen S<:'lT('d. shall he entitled as of right to 

appeal the fhwl .iudgmeHt of his conviction directly to the Rupreme 

Court. 

*[19.]* * 10. * If any person charged with a capital offense or any 

offense pnnishahle h:-• life imprisonment, without eligibility for sus­

pension, rrtludion nr n"mission thereof or for probation or parole 

or any offenst• punishable by life imprisonment, withont eligibility 

for snSJ1en!"ion, recludion or remission thereof or for probation or 

parole until nt least ~0 years of said term sl1all have hren serverl, 

shall make applicntinn to the judge beforr whom he is to be tried, 

showing thnt :1 rop:· of tl1e transcript of the record, testimony anrl 

proceeding·s at the trial is necessary for llis defense, nnd that he is 

nnahl0, by l'l'w,on of poverty, to defray the expenst> of procmring 

thr sam•', snelt judge shn11, being satisfiPd of the fnctfl statrcl and 

of the snfficiPnl'y thereof, crrtif.': th0 expense thereof to the county 

treasurer, who shaH thereupon pay such necessary expense, the 

amount thereof having been approvrd by the judge to whom such 

application wns made, and 'vhich shall not be in excess of the rates 

provided for by tho Supreme Court. 

*[::!0.]''' .,, 11.':'' Tf n11~· P•'rson eonvicted of rm uffc·JlSI' nnf1 s<>ntenced 

to deat11 tlH•rpfor or Jo life impriso11mPni, without ('ligihility for 

suspe11sini1, l'l'cludion or remission tlwn,of or for probation or 

parole o:· !o lif't: imprisonment, without clig;ihility for suspension, 

reduction or l'f'<!1i"c:ioJl tlwrPof or for probation or parole until at 

least 30 :'ear~~ of snid term :-:1wll have been servPf1, shall make ap­

plication to the ;iudg·L' who presided at the trial showing- that he is 

about to npp<•al from sw·h c•oliYidion, and is una hk, b~- reason of 

poverty, to dc·fray tlw Pxprnsf'S of proeuring- a transcript of the 

rPeonl, [(';;:timoH;' aw1]1l'Ocerdings nt tllP trial, nnd of thr printing­

of the snnw, inelndi11g· ln·i0fs 011 appt>nl, for prPsrntation to tlw 

,.~,,.+ c·, .. l, ~n,lo·., <dl!;j] !JPilHt satisfi.Pd Of the faet statPd and of the 
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13 sufficiency thereof, certify the reasona hle C'xpense thereof to t lw 

14 county treasurer, who shall th<'renpon pay su<' h ll<'C<'ssn ry exp<'llS<', 

15 the amount thl:'rt>of ha\·ing- bt>Pll appro\·Pd by tiJP judg-P to whom 

1G such application \\:as made. 

1 *[21.]* * 12.* "An act to provide for the payment for transeripts 

2 and certain expenses of appeals for impecunious defendants in 

3 capital cases, and supplementing Title 2A of the New Jersey Stat-

4 utes," approved May 16,1952 (P. L. 1952, c. 212), is repealed. 

1 *[22.]* *13.* This act shall take effect immediately. 

y 
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WILLIAM K. DICKEY (Chairman): Ladies and gentlemen, 

we will call the public ~earing to order. This is a public 

hearing by the Assembly Judiciary Committee concerning 

Assembly Committee amendments to Senate bill #799 which 

would reinstate the death penalty in certain cases in the 

criminal law of New Jersey . 

We have invited today interested citizens to 

appear before our Committee to advise the Committee on 

this important question. In scheduling this public hearing 

the Committee wishes to obtain a consensus as to what New 

Jersey's response should be to the question of capital 

punishment in light of the Supreme Court's decision. 

The first witness before the Committee today will 

be the principal sponsor of Senate bill #799, Senator Joseph 

Azzolina of Monmouth County. I will ask Senator Azzolina 

to come forward at this time to make his statement to the 

Committee. 

I would like to introduce the members of the 

Committee who are here with me today. To my left is Assembly­

woman Ann Klein of Morris County. To my right is Assembly­

man John Spizziri of Bergen County. My name is Assembl~an 

Bill Dickey of Camden County. 

Senator Azzolina, you may proceed. 

SENATOR J 0 S E P H A Z Z 0 L I N A: Mr. Chair-

man and members of the Committee,I wish to thank you for 

the courtesy of inviting me to appear before you at this 

time to speak of my reactions to your proposed Assembly 

Committee amendments to my Senate bill #799. 

As you are well aware, of course, our own State 

supreme Court invalidated New Jersey's capital punishment 

statute in the 11 Funicello 11 decision, in January 1972. My 

sole purpose in introducing Senate bill #799, in March of 

that year, was to reinstate capital punishment in New 

Jersey in a constitutional form and manner, to conform with 

what appeared to be our State Supreme Court's directives in 

11 Funicello ... 

1 



Subsequently, as, again you are all well aware, the 

United States Supreme Court, in the "Furman" decision! 

invalidated virtually every capital punishment statute in 

force in the United States. That decision did not, contrary 

to much popular opinion. foreclose capital punishment for 

all time and in all cases. All it did was to preclude 

capital punishment as previously practiced. 

Unfortunately, "Furman" provided no clear guide­

lines to direct those of us who saw capital punishment as 

the most effective and ultimate penalty to deter certain 

crimes in our efforts to accomplish its restoration. 

Instead of a single opinion with, perhaps, a single dissent, 

the Supreme Court gave us nine separate opinions. I was, 

to be perfectly honest, thoroughly confused - and I admit 

this - because I had, in my confusion, some excellent 

company. 

I am not an attorney, so I sought the best legal 

advice I could find - and I received it. But just as the 

United States Supreme Court was divided, so were the 

attorneys who advised me. Learned articles in law reviews 

and bar journals disagreed in their conclusions. Distinguished 

lawyers and legal scholars simply could not come to any 

specific conclusion concerning whether or not capital punish­

ment could be constitutionally restored in the United 

States, and, if it could, what form such a restoration 

should take. I was confused, attorneys were confused, 

State Legislatures were confused and, worst of all the 

people of this State and Nation were confused. 

Mr. Chairman and honorable members of the Judiciary 

Committee of the General Assembly, it is my earnest belief, 

my most sincere belief, that the one opinion - the one and 

only opinion that matters on the issue of whether or not 

capital punishment should be restored - has already been 

given. As members of the General Assembly, each of you 

know that I speak of the opinion of the people of New 

2 



Jersey - and by every means we have to measure public 

sentiment, you know, as I know, that the people of New Jersey 

want capital punishment restored. They have decided that 

issue, and what they have left for us is the decision as 

to how to restore it. The people have set the ends. You 

have deliberated for 15 months, since May 1972, over amend­

ments to Senate bill #799 and I have deliberated ever since 

I introduced that bill more than 18 months ago - not on the 

ends but on the means to achieve those ends. We are, 

therefore, meeting here today not to consider whether or not 

capital punishment should be restored in New Jersey - for 

the people have spoken loudly and clearly, and they speak 

so today, that it should. We are, rather, here to consider 

how to restore it, how, in other words, to accomplish the 

peoples's will. 

In January of this year, despite the legal confusion 

deriving from the "Furman" decision, after a thorough and 

detailed review of the 9 separate opinions rendered in that 

case, and after a study of the actions, and proposed action, 

of sister States, I directed the preparation of a set of 

proposed amendments to my Senate bill #799. It appeared to 

me at that time that whatever expert legal consensus 

existed on this matter tended towards the imposition of a 

separate sentencing proceeding, to commence immediately 

following a verdict of guilt on a charge of first degree 

murder, to determine the penalty. In that separate sentenc­

ing, to be conducted by the same trial judge before the same 

trial jury, evidence was to be heard concerning any aggravat­

ing circumstances in the commission of the crime which 

would lead to the imposition of the death penalty, and any 

mitigating circumstances which woul,9- lead to the imposition 

of a lesser penalty - either life imprisonment with no 

provision for reduction or remission of sentence or for 

probation or parole, or life imprisonment with the pos­

sibility of parole after 30 years imprisonment. To reduce 

the element of 11 uncertainty, 11 or- as the United States 
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Supreme Court would have it - of "arbitrariness 11 or 

"capriciousness, 11 in making such a det.erminat"ion, I determined 

to follow the precedent established by the State of Florida 

in the capital punishment statute enacted by that State in 

early 1973. That Florida Statute has the jury render en 

advisory sent.ence on the basis of its evaluation of ag­

gravating and mitigating circumstances, with the judge 

making the ultimate dec.Lsion as to penalty. The amendments 

I prepared to my Senate bill #799 adopt.ed this Florida 

procedure. 

In the amendments you have proposed t.o Senate bill 

#799, I am very pleased to see that you accept. t"he neces-

sity of a separate sentencing proceeding to commence im­

mediately following an adjudication of guilt on a charge 

of first degree murder. In that acceptance you have fol­

lowed the Florida precedent and, I believe, the most 18 probably 

constitutional" course. However, I am concerned with two 

aspects of your amendments that differ from my own proposals 

and, therefore, from the Florida precedent upon which my 

proposals are based. Whereas my proposals and the Florida 

law have the court - meaning the judge - deciding the penalty 

with the jury rendering only an advisory sentence, your 

proposals have the jury deciding the penalty, and deciding 

it on the basis of finding or not finding a single mitigat­

ing factor. In other: words, under your proposal no matter 

how brutal or cruel a murder, no matter how vicious or evil 

the murderer, if the jury discovers just one mitigating 

factor there can be no death penalty. 

Gentlemen, I have already disclaimed any argu­

ment on the merits of capital punishment. I have already 

stated my belief that the issue is not whether but how we 

are to have capital punishment in New Jersey, I do not 

wish to engage anyone in moral arguments which I believe 

the vast majority of the people of this State have already 

argued and resolved. I do not, in other words, plan to 
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debate with you whether your proposed amendments, permitting 

as they do a single mitigating factor to overcome a combina­

tion of as many as 7 or 8 aggravating factors, really gives 

the people of this State what they want. I will concede that 

you have drafted your amendments as aware of the will of 

the people as was I aware when I drafted mine. I will, 

therefore, also concede that you are as anxious to draft 

a constitutionally acceptable capital punishment statute 

as I am. Our disagreement, then, is only on the means to 

achieve that end, and in light of the confusion concerning 

these means, it is certainly understandable that we, as 

reasonable men, will have reasonable differences. 

I realize that your proposed amendments are based 

upon H.R. 6026, introduced in the United States House of 

Representatives by the Honorable Gerald R. Ford in March 

1973. This bill has the backing of the United States 

Department of Justice and presumably, therefore, President 

Nixon. 

My proposed amendments, on the other hand, are, as 

I have said, based upon the Florida Statute enacted into 

law in December 1972. As you all, doubtless, are aware, 

the Florida Statute has recently been upheld by the Florida 

Supreme Court. I know, and you know, that this fact does 

not guarantee that the United States Supreme Court will 

accept the Florida decision. What it does mean, however, 

is that the Florida statute has passed at least one major 

judicial test. In its "opinion", filed July 26, 1973, 

the Florida Supreme Court ruled by a 5 to 2 majority that 

the Florida Statute was in conformity with the United States 

Supreme Court decision in "Furman." Mr. Justice Adkins, 

who wrote the majority opinion said that: "Discrimination 

or capriciousness cannot stand where reason is required 

and this is an important element added by the Florida 

statute for the protection of the convicted defendant. 

By vesting the penalty decision in the judge and allowing 
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the jury to recommend only, the inflamed emotions of jurors 

can no longer sentence a man to die, 11 said Mr. Just,ice 

Adkins. 

Only this would I say to you. I believe - as 

I feel you believe - that we would be breaking faith with 

the people of New Jersey if we do not provide for the 

restoration of capital punishment in t.his State. I believe 

that my proposed amend:rnents to Senate bill #799 are stronger 

and that they will be more acceptable to the citizens of 

this State than yours, which would permit the existence 

of a single mitigating factor to preclude capital punish­

ment despite the preponderance of potentially horrific 

"aggravating factors." 

However, if you believe that your proposal, and 

your proposal alone, will be upheld by the Supreme Court 

of the United States, if you are absolutely convinced -

notwithstanding the upholding of the Florida statute by the 

Florida Supreme Court - that. your proposal and only your 

proposal, will, ultimately, be adjudged "constitutional". 

if such are your findings after your months of diligent 

deliberation, then I, in the best interests of all the 

people, will defer. I will withdraw my proposed amendments 

to my Senate bill #799 and I will urge your colleagues in 

the General Assembly - and mine in the Senate - to ratify 

your proposals. Much more than "pride of authorship" would 

I have "pride of membership" in a Legislature that gave to 

the people of New Jersey that which t,he people o.f New Jersey 

are so overwhelmingly demanding. 

I have here a memorandum in which I asked our 

resea·rch people here in the State House to break-down the 

difference and evaluate my original amendments to you and 

your amendments that you incorporated into the proposed 

bill and rather than read them all I will hand you copies 

for your Committee. I also have. and I am sure your 

Committee has, a copy of the Florida opinion from the 
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Supreme Court and some news articles that appeared with the 

papers we received from Florida. 

To those that say, "when a man murders once, let's 

let him out after a certain number of years, he won't commit 

murder again," I think we had a perfect example last week. 

This individual - I think his name is Menninger - was in 

prison for a number of years and then he worked in the 

Governor's mansion for several weeks and then he even wrote 

a letter to the Trentonian newspaper, I believe, telling 

the public "why should the public be worried about these 

ex-murderers when the Governor really isn't and even has 

people like him working in the Governor's mansion." I think 

just last weekend - or the weekend before - this man was 

released on a weekend pass and picked up a hatchet and 

murdered another man. So, to these "bleeding hearts" 

I say "shame". Let's restore the death penalty in this 

State. 

Every place I go the people want it back. 

Sure it is not going to stop all the murders but if it 

stops just one it is worth having the death penalty back 

in this State. Gentlemen and lady, thank you very much. 

ASSEMBLYMAN DICKEY: Thank you very much, Senator. 

Do any of the members of the Committee wish to ask the Senator 

any questions? Mrs. Klein? 

ASSEMBLYWOMAN KLEIN: Senator, on page 3 of your 

testimony - I'm sorry, it is on the top of page 5 - you 

stated that the purpose of the Committee is to"draft a 

constitutionally acceptable capital punishment statute •.•. 

our disagreement is only on the means to achieve that end 

and in light of the confusion concerning these means it is 

certainly understandable that we, as reasonable men, will 

have reasonable differences." I would like to say to you, 

Senator, that I am not a"reasonable man"and that I do not 

join with anyone on the Committee who may share your 

desire to achieve this end. 
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SENATOR AZZOLINA: I agree. I understand. I 

am well aware of your feelings. 

ASSEMBLYWOMAN KLEIN: Now you have stated in 

several places that the people of New Jersey demand the 

return of capital punishment and that it would be derelict 

of the Legislature not to conform to this demand. Can you 

tell me the basis on which you make that statement? 

SENATOR AZZOLINA: J think the public opinion 

polls taken have shown that capital punishment is wanted 

by the people of New Jersey. A great number of people 

that I have talked to and others have talked to -- People 

come up and talk to you about it. It is the one issue that 

people walk up to you and discuss with you. They don't 

talk about taxes, they don't talk about anything else but 

they do talk about capital puniahment and it seems like 

every place you go this is the one issue they are interested 

in. Polls have been taken that so confirm this. 

ASSEMBLYWOMAN KLEIN: Do you have any polls to 

submit as evidence? 

SENATOR AZZOLINA: I don!t have any polls with 

me. no. 

ASSEMBLYWOMAN KLEIN: I would like to say, Senator. 

that in campaigning around the State I would have to say 

that I did not have that experience - that this was the 

one issue that people were interested in. In fact, I can 

only remember one occasion when this question was even 

raised. So I think we would have to have some more sub­

stantial evidence that the people of this State are truly 

demanding tt.e return of capital punishment. I wonder if 

you could get for us some polls or some background or some 

evidence that this is, indeed. what the public wants? 

SENATOR AZZOLINA: I' 11 s~;-~' if T ca.n find any. 

Maybe some others here today have some such evidence. 

ASSEMBLYWOMAN KLEIN: Now you are familiar, I 

am sure, with Judge Haneman's report - the report of his 
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Commission which studied capital punishment in New Jersey? 

SENATOR AZZOLINA: I sure am. 

ASSEMBLYWOMAN KLEIN: You are, of course, aware 

of the recommendations of that report; that Commission 

did not take any moral position on capital punishment. i+ 

simply took a very realistic approach to the question of 

what would happen if, indeed, we enacted a law. It pointed 

out that many cases are presently before the Supreme Court 

that have not been clarified and that it is going to be a 

lengthy process. It pointed out that if we do reenact 

capital punishment in this State we will undertake a 

very expensive procedure. We will have to have court cases, 

which are very expensive. We will have to reinstate, I 

suppose, the electric chair. We will have to revamp the 

death row and we all know that that is very costly for the 

people of New Jersey. At the same time we will have to 

wait a long, long time before we find out whether our 

law is constitutional. Now in the meantime we will have to 

go through all these procedures and then we may find out 

that the law is not constitutional. 

Do you see any point in submitting the people of 

this State to all of this unnecessary expense? 

SENATOR AZZOLINA: Yes. New Jersey is one of the 

more populous states in the United States. Smaller states -

I think 13 states - already have passed capital punishment 

and in the State of Florida it has already been tested. 

California just passed it and other states have passed it. 

We are a corridor state and we should be a re­

sponsible state. Since we do have a great population in 

New Jersey we should be willing to take the expense - or 

spend the money, if necessary - to find out whether or not 

what we pass as a capital punishment bill is constitutional 

or not. We shouldn't be waiting for some little state to 

find out for us. 

forever. 

If we ever wait for Congress we will wait 

You talk about wasting money and I hate to go in 
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this direction but I will for a moment. The Civil Liberties 

Union - I guess that is what they call themselves - are 

here today to oppose this bill. They seem to oppose any­

thing that is good for this country. The country was 

great for the 190 some odd years since it was founded. We 

had a great country because we had some great laws. Now 

the Civil Liberties Union and some other organizations 

throughout the United States are trying to knock down 

all these laws that made the country great. 

You talk about waste of money, I think they are 

wasting a tremendous amount of our money in the State and 

a tremendous amount of time and effort, etc., such as in 

the aid to parochial schools and private schools. They are 

forcing us to throw away the equipment instead of using 

it - putOng it to good use. That is a real waste, not what 

we intend to do. 

ASSEMBLYWOMAN KLEIN: I imagine you will admit 

that is on a different subject. 

SENATOR AZZOLINA: I admit this but the 

same group that is opposing this is the group that is 

wasting all kindSof money in this State and wasting our 

Attorney General 1 S time. etc. 

ASSEMBLYWOMAN KLEIN: Do you plan to submit a 

bill to ban the American Civil Liberties Union from New 

Jersey? 

SENATOR AZZOLINA: No but I don't want them to 

ban my rights either and the rights of the citizens of 

this St.ate. 

You know, we tend to, now, fight for the rights 

of the criminal and we forget the rights of the citizens­

at-large, which are 99.9% of the good abiding citizens. 

Why don't we fight for their rights instead of the rights 

of the criminal? 

ASSEMBLYWOMAN KLEIN: Senator. in your interest 

in restoring the death penalty as a deterrent would you 
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favor public executions? 

SENATOR AZZOLINA: I would favor public executions -

anything necessary to deter those who murder.to stop them 

from murdering unnecessarily. 

ASSEMBLYWOMAN KLEIN: Do you think it would be 

better if, instead of having an electric chair, we had a 

gallows and we put it out in the middle of the green so 

everybody will see it? 

SENATOR AZZOLINA: If that will stop it-- You 

know years ago this did stop a certain amount of it. I 

will give you a good example. I am in the supermarket 

business. There is a Two Guys from Harrison store across 

the street from me. The Mayor of Avon would have been 

here today, Mayor Crook, who happens to own the Crook 

Armored Car Service - in fact, he sent a letter to Pat 

Donath which I think he wants made part of the record 

here -- His men were there collecting money on a Sunday 

afternoon in an armored car, parked in front of Two Guys, 

in front of a crowd, and this individual just walked up 

to the door, opened the door and shot the man dead. He 

didn't even say, "stick 'em up." He shot the other man 

and almost killed him. He grabbed two bags and took off. 

He dropped the two bags. They had no money at all in them. 

The man now is somewhere in the United States. They are 

still trying to track him. 

ASSEMBLYWOMAN KLEIN: They never caught him? 

SENATOR AZZOLINA: Not yet they haven't caught 

him, but when they catch that man he should be hanged in 

public as far as I am concerned, or given the electric 

chair in public. 

ASSEMBLYWOMAN KLEIN: Senator --

SENATOR AZZOLINA: You may think I am crazy but 

I am a pretty compassionate guy and I feel sorry for a lot 

of people, but murderers I do not feel sorry for. Hardened 

criminals I do not feel sorry for. We are not asking this for 
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those that commit murder in the heat of passion, that is 

different. we are t.alking about the hardened criminal, the 

premeditated murderer. Now if you want to protect those 

individuals that is your right; I don•t want to protect 

those individuals and neither do 99.~~df the citizens of 

this State. 

ASSEMBLYWOMAN KLEIN: Again, Senator. I would 

like to have evidence of that last statement. 

I would like to say that what you pointed out, the 

fact that this man has not been apprehended, I think has a 

bearing on whether the death penalty will indeed, act as a 

deterrent to murder. 

Are you aware of what the relationship is between 

the number of serious offenses that are reported and the 

number that result in incarceration? 

SENATOR AZZOLINA: I am not interestedn numbers~ 

I am interested in stopping the ones that might think twice 

before they commit murder. 

Now you all know Chippy Coleman~ he was a former 

Assemblyman and an outstanding Assemblyman of this House. 

I don•t think you were here at the time but most of the 

legislators do know Chippy Coleman. He is a County Prosecutor 

in Monmouth. He is an outstanding County Prosecutor. I asked 

him to come here today but because of the new term starting 

he was unable to come but he is sending you, by mail, something 

to incorporate into the record. Maybe it will be hand delivered 

later today. I am not sure. But he told me on the phone 

yesterday that one of the problems we have today without the 

death penalty is that at one time you had people holding up 

stores and other people.without guns, maybe with fake sticks 

or whatever;. t.2day the problem is that those who stick 

people up have a gun and they shoot. He finds this is so· 

these are the statistics he quoted to me. 

I am not a prosecutor._ r am not an attorney. I am 

a practical guy and what has been happening is that more 

people are using guns today and shooting people than ever 
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before. That is his statement to me. 

ASSEMBLYWOMAN KLEIN: Are you in favor of uniform 

gun control in the United States? 

SENATOR AZZOLINA: That is not a topic for this 

meeting today. 

ASSEMBLYWOMAN KLEIN: But it is since we are 

interested in crime. 

SENATOR AZZOLINA: I haven•t gone into that phase 

so I prefer not to answer at the moment. 

ASSEMBLYWOMAN KLEIN: Thank you. 

ASSEMBLYMAN DICKEY: Mr. Spizziri? 

ASSEMBLYMAN SPIZZIRI: I have no questions. 

ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer? 

ASSEMBLYMAN KEOGH-DWYER: No questions. 

ASSEMBLYMAN DICKEY: Mr. Dawes? 

ASSEMBLYMAN DAWES: No questions. 

ASSEMBLYMAN DICKEY: Mr. Wallace? 

ASSEMBLYMAN WALLACE: Senator, with reference 

to the committee amendments, I haven•t seen your legal 

memorandum but I assume you concur on the bifurcated hearing, 

that is to determine, first, guilt and then to determine 

penalty? 

SENATOR AZZOLINA: Yes. 

ASSEMBLYMAN WALLACE: Have you reviewed the list 

of mitigating factors and aggravating circumstances,as 

outlined in the committee amendments,in helping the court 

determine whether a death penalty should be imposed, or, in 

the alternative,a life sentence without parole or reduction 

of sentence for a term of 30 years? 

SENATOR AZZOLINA: I have gone over it and I am 

going to submit this memorandum to you • 

ASSEMBLYMAN WALLACE: Thank you very much, Senator. 

Is there anything further? 

SENATOR AZZOLINA: No, I will give you this before 

the next witness goes on. 

ASSEMBLYMAN WALLACE: Thank you very much. 
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ASSEMBLYMAN DICKEY: I will next call Congressman 

Charles W. Sandman. 

c 0 N G R E s S M A N C H A R L E s Wo S A N D M A N: 

Mr. Chairman and members of the Committee, my purpose here 

today is not to endorse any of the bills that have been 

submitted. nor to take part in the difference between amend-

ments or recommending one amendment over the other. My 

purpose in being here is to register with you the findings 

of a major committee that I served on in the Congress of the 

United States during the last two terms, namely the Select 

Committee on Crime. of which there are only 11 members in 

the whole Congress. Tt- was chaired by former Senator and 

now Congressman Claude Pepper from Florida. 

I firmly believe that the death penalty should 

be reestablished. I believe that it should be enforced. I 

believe that it should affect all of those cases which we 

commonly know as constituting first degree murder. which 

require premeditation with malace aforethought. With all 

of those elements we certainly seek out the one individual 

who should be treated differently from all others, in my 

judgment. He is entitled to his day in court. with this 

we have no argument. He is entitled to his many rights of 

appeal. which in most cases have been exaggerated and have 

become the laughing stock of not the country but the world. 

We have just about gone far enough in that direction. 

Now during the last couple of years in the hearings 

that we have had around the country-- And I am not picking 

the figures out of the sky, you can find figures to prove 

almost anything you want but if you want to intelligently 

use information that is another thing. Following the riot 

at Attica.New York the Committee commenced conducting these 

hearings around the country. This is what we found, not in 

one state but in every state We found that since the death 

penalty has become a thing of the past the attitudes within 

the institutions, especially behind the high walls of the 
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maximum security prisons, is far less than anybody would 

appreciate. In states where it is possible to have multiple 

life sentences it even becomes more of a joke because every­

one knows the individual can serve but one life and now it 

makes no difference to him how many people he murders, 

whether they be prison guards or anyone else. 

It is well established by the findings of that 

Committee that the murderers within the penitentiaries 

across the country have increased rapidly since the death 

penalty has been done away with; with this there is no 

question. 

Now many have argued, who take the more liberal 

point of view, that it is not a deterrent to crime. Well, 

you can also find another set of figures that says that maybe 

it is. But it means little in a State if you have a death 

penalty and never use it. 

To give you an idea about what other jurists 

think of our system of jurisprudence let me tell you about 

a conversation that I had in Oslo, Norway about two years 

ago. In the conference were members of the House Judiciary 

Committee, of which I was one, and members of the Supreme 

Court of Norway. I can remember one of the greatest jurists 

there, at least respected in that area and all through 

Europe as being one of the most knowledgable, reporting to us. 

It was in the month of September. He said, "here in this 

country, which has less population than your State of New 

Jersey, we have a record that we think is enviable." He 

said, "in one city here - we only have one city of any 

size, Oslo - there is a population of about one-half 

million." He said, "Congressman, when you go back I wish 

you would tell your people about the record we have here 

and we are proud of. 11 He said, 11 from January lst until today -

that is a period of about 8 month"' - there hasn • t been one 

homicide in the City of Oslo, with a population of one-

half million." Now he said, "go back to the United 

States and see if you have such a {:;:i ty which can boast a 
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record such as that 11 - and we haven't. There is no way 

that we have. In fact let me think of one city in New Jersey 

that is about the same size as Oslo, namely Newark, New 

Jersey. When I conducted my own investigation of the 

State Prison System about a year ago, updating the investi­

gation I had previously made for the bond issues for institu­

tions, in the county jail in the city of Newark, on one 

floor there were 80 men awaiting trial for murder in one 

city - 80. Now you compare that with other places. 

Now why is there a difference? Of course this 

is what I asked the Justice of the Supreme Court in Norway. 

I asked him how he could account for all of this, how he 

had such an excellent system in his area and we had such a 

very poor system where I come from. He said, 11 well we do have 

a few differences. One, we are interested in all the people 

in Norway and we think our obligation is to protect all of 

the people. We don't want to execute somebody who may not 

be guilty but we don't give him any greater rights than 

we give to the victims that people like that murder. 11 He 

said, 11 in our country there is no such thing as bail, no 

matter how much money you have or where you come from. You 

get a trial with dispatch and you are kept under lock and 

key until we determine how guilty you are." I don't know as 

I can buy that altogether. In murder cases I can understand 

why there shouldn't be any bail set but in all cases, such 

as he is referring to, I can't. 

But he said: 11 The most important thing we have 

is that from the time of apprehension until the decision 

of the court of last resort, this must happen in our 

country in less than one year. 11 He said, 11 that is one of 

the things that we feel has made this a great system of 

jurisprudence. And we don 1 t have anybody writing any 

best sellers in Norway," he said, 11 referring to innocent 

people whose lives we have taken away." This is an unheard 

of thing also in that great country. I think that can be 

had here too if we have trials and procedures t.hat are worked 
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with some dispatch. 

He then pointed out the most ridiculous case of 

them all and he said, "How do the people in your country 

explain the fact that the man who murdered Senator Kennedy -

and everybody saw him murder Senator Kennedy on T.V. - more 

than 1.1000 witnesses can testify to the act-- that happened 

more than six years ago and that man isocill having count­

less appeals yet to prove that he didn't do it?" He said, 

"That is really a point on being ridiculous," and so it is. 

At any rate, what can we do here? I think we can 

do a lot of good here and I think it is high time we did it. 

I am just about fed up to the neck listening to the liberal 

"do gooders" who think they know how to run this country 

better than anybody else. And most of them hibernate in 

the place where I work, the Nation's Capitol. They weren't 

convinced that we had any kind of fairness down there until 

they took away all of the procedures affecting bail in the 

Federal City. Just take a look at what happened there. 

To start with, only one out of about 10 people who commit 

a crime is even apprehended there. In fact, it is almost 

an encouragement to commit crime. You get better treat-

ment in the District of Columbia and you get better opportunit­

ies after you commit a crime than if you committed no crime. 

The law abiding citizen in that great City, to me, has some­

thing to complain about -he doesn't have as many rights 

as somebody who disobeys the law. So what did they have 

to do there? The old concept that it is not fair if two 

people commit a crime and one is poor and the other is not, 

the poor man must go to jail awaiting trial and the rich 

man can put up his bail and go along and conduct his life 

as he would - now I have listened to that ever since I 

first became a lawyer, about 25 years ago, and I was 

almost convinced that we should do something about that. 

Only one place has done anything about that, as a matter 

of Federal law, and it can affect only place and 

that is the only Federal City we have, which is the 
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District of Columbia. 

Now the true effect of what has happened there is 

far more desperate than the simple inequities that I just 

pointed to. What has happened? Here is what has happened. 

In the District of Columbia for all cases, except murder, you 

can get out on what is knoW1as your own recognizance. You 

just sign your name to an affidavit that on the day you are 

called to be there for a hearing you will be there. You 

put up no bail. You put up no security. You put up nothing. 

You sign this thing in the presence of a notary and then 

you walk out the door a free man. 

Do you know what has happened as a result of that 

great institution? We now know from last years statistics, 

because the only statistics on crime reporting that seems 

to have any accuracy are the Federal statistics. Would you 

believe that four out of every ten of these people who 

signed their cv..n recognizance 3nd gP.t th?ml3e lw~s out pending 

trail commit a second offense before they are tried for 

the first offense. That's how ridiculous liberalism of 
11 do gooders 11 can get. 

Now in this particular instance it seems to me that 

we have just about gone far enough. The number of violent 

crimes are on the increase; they are not on the decrease. 

The number of murders within institutions have gone up; they 

have not gone down since the death penalty has been done 

away with. There has to be something here that will at 

least make even the most incorrigible know that he can 

suffer the supreme penalty, and I think that this can be 

a step in the right direction. 

So, whatever bill that you adopt I sincerely 

urge you in the interest of seven and one-half million 

people, not in the primary interes·t of somebody who has 

committed cold-blooded murder with malace aforethought, 

that you adopt and reinstate the death penalty. It is an 

ugly thing. Everybody knows that but even this morning 

in Jersey City an innocent man was murdered again by a 
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sniper. 

Let's not kid ourselves. Take a close look at 

the rate of recidivism we have in this State. By being 

nice to people have we made the situation any better? We 

haven't. Almost six out of every ten that gets out of 

maximum security in this State go back again. This is no 

record we can be proud of. And no matter what you do in 

those areas you are not going to have any improvement. 

I do believe in prison reform. I have filed a 

report with the State and the Governor on how you can at­

tempt it and how it should be attempted. So I am not one 

of those people that believes there isn't a lot that we can 

do and a lot that we should do. But in the interim I 

believe that it is high time this State became a leader 

in prosecuting people who are doing so much damage and so 

much violence around the State. Thank you. 

ASSEMBLYMAN DICKEY: Thank you, Congressman. 

Do any members of the Committee have any questions? Mr. 

Wallace? 

ASSEMBLYMAN WALLACE: No questions. 

ASSEMBLYMAN DICKEY: Mr. Dawes? 

ASSEMBLYMAN DAWES: No questions. 

ASSEMBLYMAN DICKEY: Mrs. Klein? 

ASSEMBLYWOMAN KLEIN: Congressman, yourtestimony 

has been so wide ranged that it is hard to know where to 

start but I think I will start with Oslo,since I have been 

to Oslo also. 

As you were speaking about the much lower crime 

rate in Oslo than in the United States, it occurred to me 

you does Norway have a death penalty? 

CONGRESSMAN SANDMAN: I really don't know. I 

wasn't there covering the death penalty when I was taking 

it up with the Justices at the time. We were there mainly 

on a procedural basis. 

to 

ASSEMBLYWOMAN KLEIN: Well, for the record, I 

believe that Norway does not have the death penalty but I 

think that I would ask the Committee to get this information. 
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CONGRESSMAN SANDMAN: It's easily obtainable. 

ASSEMBLYWOMAN KLEIN: I'm sure it is. 

Secondly, did you have the opportunity to visit 

any of the penal institutions in Norway when you were there 

CONGRESSMAN SANDMAN: No. 

ASSEMBLYWOMAN KLEIN:--to see the way in which 

they treat those few criminals whom they do have? 

CONGRESSMAN SANDMAN: No. 

ASSEMBLYWOMAN KLEIN: Did you observe, when you 

were in the City of Oslo, any significant differences 

between that city and the City of Newark, in terms of, let 

us say for instance, housing, cleanliness, degree of poverty, 

health services, care for the elderly, any kind of day care? 

Did you notice any significant differences between the City 

of Oslo and the City of Newark that you think might have 

something to do with the difference in the crime rate? 

CONGRESSMAN SANDMAN: I certainly did. The one 

thing that I saw there wasa very clean city as compared to 

some of the cities that you refer to that are not so clean. 

I saw a population there that had respect for the law, which 

I don't see in the City of Newark. I saw the operation of 

a government that spends less per capita than we do here~ 

where the individual is expected to do something for him­

self and not to be totally subsidized by his state or his 

government. This, I think, makes a big difference. 

ASSEMBLYWOMAN KLEIN: Congressman, certainly you 

are aware that Norway is far more of a socialist country 

than the United States is and whereas you talk about the 

people who are ready to do more for themselves rather than 

rely upon the state, I am sure you must be aware that in 

Norway people are guaranteed security from cradle to grave 1 that 

they are guaranteed care in their old age, that they are 

guaranteed health services--

CONGRESSMAN SANDMAN: They don't have one-half 

of the programs that we have in Washington to take care of 

people. 
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ASSEMBLYWOMAN KLEIN: In relation to their 

population, Congressman? 

CONGRESSMAN SANDMAN: In relation to their 

population. 

ASSEMBLYWOMAN KLEIN: Did you have an opportunity 

to use their public transportation, Congressman? 

CONGRESSMAN SANDMAN: I did. 

ASSEMBLYWOMAN KLEIN: Oh you did. Well I believe 

that we must put into this record, since you have brought 

up the subject, the fact that there are many contributing 

factors to the crime rate and that certainly many of those 

that I have mentioned would far more account for the low 

crime rate in Norway than would a death penalty which they 

do not even have and therefore I think the testimony --

CONGRESSMAN SANDMAN: A death penalty which 

they do not have, is not altogether governing in their 

great success. The system that they have is governing 

in their great success, which is a system that we do not 

have in this country - to wit, the Senator Kennedy murder. 

ASSEMBLYWOMAN KLEIN: In other words, what you 

are now saying is what is important in deterrence of crime 

is swift apprehension and swift justice, not necessarily 

the degree of the penalty because in Norway, you have 

testified,they have swift apprehension and swift justice 

and we know that they do not have the death penalty. Now 

I would agree with you very much that swift apprehension 

and equal and swift justice are very important in the 

deterrence of crime. 

I would like to ask you if you have any idea 

of what the relationship between the number of serious offenses 

in this State and the percentage that are incarcerated is? 

CONGRESSMAN SANDMAN: The percentages that are 

incarcerated? 

ASSEMBLYWOMAN KLEIN: Yes. 

CONGRESSMAN SANDMAN: The percentage is tiny. 

ASSEMBLYWOMAN KLEIN: Right. 
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CONGRESSMAN SANDMAN: To start with one out of 

ten are apprehended in the first place. Only about one out 

of that ten get any kind of penalty, whether it is a fine 

or incarceration. The true amount is about one out of fifty 

ever going to jail after they commit the offense. This, I say 

is a bad system. 

ASSEMBLYWOMAN KLEIN: 2.6%, correct. 

Do you believe that having a death penalty 

in a situation where if you commit a crime your chances of 

being apprehended, caught and punished are 2.6% out of 100 -

do you think that the degree of the penalty in those few 

rare cases in which the jury might be able to determine 

that there were no extenuating circumstances and providing 

that the law in the next 5 to 6 to 10 years is, in fact, 

upheld as constitutional, do you think this is worth spending 

the Legislatures time on? 

CONGRESSMAN SANDMAN: I definitely do. I donat 

care what you spend. I would like to see that man in Jersey 

City alive this afternoon, which he isn't. 

ASSEMBLYWOMAN KLEIN: I would too. 

CONGRESSMAN SANDMAN: All right. But under my 

proposal we have a chance that he might be. Under yours 

you haven't. You just sweep it under the rug. 

Now, secondly, let's go through the statistics. 

The 2.6% that you refer to is all crimes. 

ASSEMBLYWOMAN KLEIN: All serious crimes. 

CONGRESSMAN SANDMAN: When you are talking about 

homicide you are talking about a much higher percentage, it 

goes up to about 80%~ 8 out of 10 of those go to the clink 

where they should go. 

ASSEMBLYWOMAN KLEIN: 

CONGRESSMAN SANDMAN: 

8 out of 10 homicides? 

8 out of 10. 

ASSEMBLYWOMAN KLEIN: Do you have any idea how 

many murderers are in the State Prison system today? 

CONGRESSMAN SANDMAN: I don't have the figures 
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before me but I do know that it is a sizable amount. One 

misconception that a lot of people have about murderers in 

prisons is that they are the real vicious types. In most 

cases they are not because in most cases murder is a one­

offense proposition where the individual commits murder 

only one time except in the highly organized cases, and 

I've seen lots of those in New Jersey as well as in the 

Federal Penitentiary. In fact our Committee brough·t a 

man before them who was so dangerous - they brought him 1n 

from San Quentin - that they had to have four guards. When 

he testified in the Capitol two sat in front of him and two 

sat in back of him to make sure nothing would happen. That 

man admitted, right there in the Congressional Chamber, that 

he had murdered 21 people for hire and under this great law 

that you advocate he can still stay alive and one day get 

out and maybe murder 21 more. This, I think, is wrong. 

ASSEMBLYWOMAN KLEIN: I think it would have been 

nice if he had been apprehended after the -- Well, I think 

it would be nice if he hadn't committed the first murder 

but having done that, if he had been apprehended, sentenced 

and sent to prison instead of let out - instead of being 

free, unapprehended and unsentenced - I agree with that. 

CONGRESSMAN SANDMAN: Under California law that 

man can be released next year - in one year. 

ASSEMBLYWOMAN KLEIN: When was his crime committed? 

CONGRESSMAN SANDMAN: When was his crime committed? 

ASSEMBLYWOMAN KLEIN: When were his crimes com-

mitted? 

CONGRESSMAN SANDMAN: His crimes were committed 

over approximately a 20 year period. They have proof and 

confessions and convictions on about one-half of the 

murders; the rest he voluntarily, knowing he can't serve 

any more time, admitted he did. But the reason he is going 

to get out in one year is because he has been giving some 

very important evidence against other crime figures and 

because he did that - they are well-known figures- he is going 
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to be released in about a year. 

ASSEMBLYWOMAN KLEIN: In other words, while he 

was commi tt.ing these crimes California had a death penalty? 

CONGRESSMAN SANDMAN: They had a death sentence 

but California did not, in his case, execute the death 

sentence. Again you can go back to my statement: it is 

foolhardy to have it as a window dressing, if you have it 

I think it should be exercised. In this manijs case I think 

it should have been exercised. 

ASSEMBLYWOMAN KLEIN: Over a period of 20 years 

while California had a death sentence and was executing 

people on occasion, this man was committing these crimes. 

CONGRESSMAN SANDMAN: That's right. If I were 

the governing factor in California that man would have gone 

to the gallows after the first murder. 

ASSEMBLYWOMAN KLEIN: Was he caught - apprehended? 

CONGRESSMAN SANDMAN: He was caught. He was 

convicted and under the California law he didn 1 t serve too 

many years; he was out. He then committed 20 more murders. 

ASSEMBLYWOMAN KLEIN: But the death penalty did not 

operate as a deterrent. 

CONGRESSMAN SANDMAN: Because it wasn't. enforced 

as it should have been enforced. If you are going to have 

it I think you ought to use it. 

ASSEMBLYWOMAN KLEIN: Let me ask you, Congressman, 

do you think that if New Jersey enacts the death penalty 

with the amount of question that still exists in front of 

the Supreme Court, do you think that New Jersey will use 

that death penalty until those questions are settled? 

CONGRESSMAN SANDMAN: Well, if I become Governor 

they will use it. 

ASSEMBLYWOMAN KLEIN: Oh, does the Governor 

decide the cases for the judges? 

CONGRESSMAN SANDMAN: No, the Governor doesn't 

do that but the Governor makes a review of what's happening 

in the courts of the State, and he should. 
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ASSEMBLYWOMAN KLEIN: Then even though there was 

some question about the constitutionality of the death 

penalty you would be in favor of using it? 

it, yes. 

CONGRESSMAN SANDMAN: Be in favor of what? 

ASSEMBLYWOMAN KLEIN: Of using it. 

CONGRESSMAN SANDMAN: I would be in favor of using 

ASSEMBLYWOMAN KLEIN: Even though it were pending 

on its constitutionality? 

CONGRESSMAN SANDMAN: I would have a right to use 

it. A law is constitutional until it is declared unconstitu­

tional. 

ASSEMBLYWOMAN KLEIN: Would you - I will ask you 

the same question I asked Senator Azzolina - like to see 

these executions conducted in public where they would really 

be a lesson to the public? 

CONGRESSMAN SANDMAN: It would make little dif­

ference to me. 

ASSEMBLYWOMAN KLEIN: Well what do you think would 

be better? 

CONGRESSMAN SANDMAN: I have no idea since we have 

never been exposed to that in New Jersey. 

ASSEMBLYWOMAN KLEIN: Exposed to what? 

CONGRESSMAN SANDMAN: To public execution - not 

in my lifetime. 

ASSEMBLYWOMAN KLEIN: We did have it. 

CONGRESSMAN SANDMAN: That was ahead of my time, 

maybe in your time. 

(laughter) 

ASSEMBLYWOMAN KLEIN: I don't know, Congressman, 

we are not that far apart. 

Congressman, I will just ask you one more question. 

You, I am sure, like I, have attended many funerals in our 

day and we have often heard the minister say, or the priest 

say, or the rabbi say, 11 the Lord giveth and the Lord taketh 
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away ... Now I want to ask you, have you met a judge, a 

jurist, a Governor, a lawyer, any person that you would be 

willing to place in the role of the Lord? 

CONGRESSMAN SANDMAN: I have never met the Lord 

and I have never met anybody else who is comparable to the 

Lord and therefore I can!t say any of them should be a 

substitute. 

ASSEMBLYWOMAN KLEIN: But you would be willing 

to give to other people that role which the Lord reserves 

to himself. 

CONGRESSMAN SANDMAN; Well, that is a well established 

principle in the government of this state and the govern-

ment of many states and the government of many countries 

and in order to keep the peace this is something that must 

be done from time to time. 

ASSEMBLYWOMAN KLEIN: I think that is subject 

to interpretation and if you go back in history, Congressman, 

you will find that not too many years ago--

CONGRESSMAN SANDMAN: How do you feel about abortion? 

That is a taking of life. I think you favor abortion don't 

you? 

ASSEMBLYWOMAN KLEIN: Congressman, that is not the 

subject of this hearing. 

CONGRESSMAN SANDMAN: It's related. I would 

think since you think so highly about taking life, that is 

taking a life. 

ASSEMBLYWOMAN KLEIN: You apparently do not think 

too highly about taking a life. Thank you very much. 

ASSEMBLYMAN DICKEY: Mr. Spizziri, any questions? 

ASSEMBLYMAN SPIZZIRI: No, I have no questions, 

Mr. Chairman. 

ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer? 

ASSEMBLYMAN KEOGH-DWYER: No questions. 

ASSEMBLYMAN DICKEY: Congressman, we thank you 

very much for appearing before our Committee today. 

CONGRESSMAN SANDMAN: Thank you. 
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ASSEMBLYMAN DICKEY: The next witness is Assembly­

man Anthony Imperiale of Essex County. 

A S S E M B L Y M A N A N T H 0 N Y I M P E R I A L E: 

Mr. Chairman, members of this Committee, I first would like 

to thank you for permitting me to come here today. You 

know, as I look at the State Seal up above there it says, 

"Liberty and Prosperity" and I wonder how Assemblyman Failla, 

who was a member of this Assembly, feels about the words 

"liberty and prosperity" since he has been denied the liberty 

and the prosperity given to him by God and by our constitu­

tional rights of America and of our State. He has no more 

liberty and prosperity because his life was taken in an 

attempted robbery. 

Several years ago when I was a Councilman in the 

City of Newark I disarmed two gunmen who shot a 15 year 

old boy for no reason at all. Had it not been the gun 

jammed, I probably would not be here speaking to you today -

to some people that is wishful thinking. 

Nevertheless, we seem to put greater emphasis on 

whether we should execute people publicly or whether we 

should execute them privately. I think whether we execute 

them privately or publicly is not the thing we are here for 

today. But I think what we are trying to do is grasp at 

the roots of whether we can deal justice and in dealing 

justice do we protect the criminal as well as his victims? 

I have heard talk here today of the expense. 

What is more expensive than human life? And we are talking 

about the expense of putting back the electric chair ~ what 

about the expense the families of victims go through? What 

about the expenses of the families of the policemen that 

are murdered? What about the real victims, the people who 

work every day and walk that stre~and try just to take 

advantage of our great Constitution of the United States 

which they are deprived of? Do they not have a right to 

be protected? 

You know some very good points were brought up 
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here this morning. We will hear many presentations, the 

pros and the cons against murder, and people from many 

walks of life, from politicians to clergymen, will come 

before us and they will talk about leniency for murderers. 

You know you can • t help but wonder when you do talk abort,ion, 

when you talk about a man who goes out on the street and 

willfully kills, either to rob or deny a man his rights 

because of his color or deny him because he a victim of 

organized crime, is there any difference? Does it not mean 

that we are becoming hypocritical in our State when on 

one hand we can come before ~his Committee - like many will 

do today - and say I am against capital punishment and then 

the next week, maybe, in a church or somewhere get up and 

say abortion is not criminal. Murder is murder, whether 

it takes place on the street, on the abortion table or in 

the prison, whether it be with guards or whether it be with 

inmates. Murder is murder and it cannot be condoned. 

While we try to live as human beings and while we 

try to adopt some type of sanity which will deal with equal 

justice to all, the important thing here is what guidelines 

do we have? Who is to make the guidelines to protect the 

decent people? We hear the questions asked, "do you have 

any polls?" - "do you have any statistics? 11 There is only 

one way that any political figure can draw good legislation 

to protect the people of our nation and that is to put it 

on the public referendum. Let the people themselves speak 

out. Let the people themselves come forth and say what they 

want. And even then I think we would have to worry about 

whether the will of the people will be carried out because 

I can recall not long ago in this very State,by referendum, 

our people spoke out about something and in spite of the 

fact t,hat the government is for the people, by the people, 

one of the Governors of this State saw fit not to listen 

to the people. Now where do we divorce hypocrisy from the 

Constitution? Where do we divorce the hypocrisy of liberty 

and pro:speri ty by worrying about a man who willfully murders? 
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I don't like to see human life destroyed but 

it is something that has been incorporated in our life 

since the day of Adam and Eve and since the day they insti­

tuted the Star Chambers in 1666 in this country which led to 

the revolution and the things that we have today, the S.C.I.,etc. 

Also, we must make sure that the citizens are not only protected 

from organized crime but murderers of organized plotting, 

murderers who just decide to take and snuff out a life, 

must be curtailed. 

Look at a Judge - I won't name the person involved 

but a Judge and a police officer, right in a court, are 

murdered and the person involved has a color televisQon set in 

the cell and then that person goes before millions of 

people in America and says. 11 my Communist comrades ... Is 

this what we are going to yield justice to? Are we going 

to reward the murderers with color televisionB, special 

meals? Who rewarded the victim - the Judge who was murdered? 

Who rewarded the court attendant who was murdered? Who 

rewards the eight people in New York that were murdered? 

They belonged to a different sect. Regardless of who they 

were or what they were,it was murder and it was brutal 

murder.by throwing children into a bathtub and slaughtering 

them. Who are we really interested in protecting, a 

political career, the liberal element, the communist element, 

or the decent element who really stands for liberty and 

prosperity, who really stands for the Constitution of the 

United States? Or must we wait until some really important 

man in the United States has a member of his family murdered 

and then all of the "bleeding hear:ts" will then want to 

reinstitute the death penalty? No. 

I think,when we talk of justice and equality 

of justice.we must discuss it on equal terms,whether 

you are rich or poor, black or white, or whatever you may 

be; that is true equality of justice. You know we talk­

and I heard here also conversation made regarding Newark, 

where I come from;, I proudly say I come from Newark. 
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I heard remarks made about matching up areas where murder 

takes place with the poor and the sick, etc. Well, let's 

talk about the City of Newark. We have tohe poor and the 

sick. We have the underprivileged. Throughout our Nat"ion 

and every city in our Nation we have the violence of discr.imin­

ation. But in the City of Newark over $500 million came into 

the City of Newark to aid the poor and the underprivileged 

and the victims of discrimination and to this date there 

are 130 murders, and the year is not completed yet.. Who 

is going to tell the victims and the families of the victims 

about this poverty? Do WE nc.v make excuses not to bring 

back the death penalty because of a man's poverty? Look 

through history. They didn't look into whether a man was 

poor or not. If he committed a crime and he was justly 

tried and he received justice,he received the death penalty 

if convicted. 

Do you want to hear something that is really 

sickening? I went to the Attorney General's office to talk 

about this $500 million for these poor people in a city 

where 130 murders have been corrmitted, and do you know what 

we are get.ting - because this is probably what we are gett.ing 

from Washington on down - I was told by a Federal law 

enforcement official that it was bad business. Are we no~r 

going to start adopting tohe philosophy that the death penalty 

is bad business? 

You know, we could all sit here all day long and 

play cute with words. We may dislike one another and t.ry 

to fence a little bit,but while we are fencing and playing 

games and while we are trying to do different things for 

ourselves first, maybe, rather than for the public, throughout 

this country people are being slaughtered and murdered" 

One final thing, there was a man that was in 

prison for four murders. He escaped - no death penalty,. 

By the time he got. to Pennsylvania he murdered four more 

and,when he was shot while he was being apprehended,I did 

not .'lear the hue and cry for justice for the vict.ims , some 
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of whom were policemen. Right away somebody started a 

quick rally to make some money for the poor man that was 

shot. Well if justice is to prevail and equality of 

justice is to prevail I say that we certainly need the death 

penalty to curtail this insane manslaughter and murder that 

the country is witnessing. And I think that we should start 

to deal, very realistically, with the decent citizens 

who will make our country and our cities prevail. And if 

we have to put them both on pedestals, the criminal element 

and the decent people - those who abide by the law and those 

who do what they are supposed to do and those who want to 

destroy - then you are morally and civically obligated to 

help bring back the death penalty and see that those who 

tend to destroy must not destroy again. 

You talk about expense. Let's say you do put 

a lifer in jail for a murder. Two things: what expense 

will you have to go to to segregate murderers from a man 

who serves one or two years for a smaller crime; how do 

you protect those in prison who are in there for two years 

against a man who murders, is there for life,and has nothing 

to lose if he murders again? You know, we talk about 

protecting people outside; people in prison have rights too 

in spite of the fact that they are paying their debt to 

society. 

Incidentally I heard the Assemblywoman and Mr. 

Sandman going back and forth about the statistics in Norway. 

While you were doing that, I knew you needed this information 

and I had my man call the United Nations. There has been 

no death penalty in Norway since World War II and the prison 

term they have for murder is from 10 to 12 years, if you 

want that information for your Committee. 

In conclusion I say to you, my colleagues and 

fellow citizens, regardless of what our differences and 

our views may be - and we are not all right - if we can pool 

our intelligence together and if we can pool the concern 

of the public together, I see no reason why we cannot bring 

adequate laws into being in spite of some people feeling 
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squeamish about the death penalty being brought back. Until 

somebody comes along with a better idea of how to curtail 

crime - and I don't think there is anybody right now who 

does know how to curtail killings - I urge you, regardless 

of whose bill it is - ironically I introduced a bill in May 

on the death penalty and the Senator introduced one in 

March - whether it is bipartisan or what it is, we should 

enact it and bring back the death penalty because if we are 

to preserve the liberty and the prosperity of decent people, 

this law will be needed. Thank you. 

ASSEMBLYMAN DICKEY: Thank you, Mr. Imperiale. 

Are there any questions? 

ASSEMBLYWOMAN KLEIN: I have no questions, Mr. 

Chairman, but I do want to thank Mr. Imperiale for gett.ing 

that information for us and I would hope, perhaps, Mr. 

Imperiale, on second reflection it might be persuasive to 

you that a country that has the lowest crime'rate, perhaps, 

in the entire world also has not had the death penalty since 

World War II and that seems to say something to this quest.ion 

of whether the death penalty has any relationship whatsoever 

to the crime rate or the rate of violence in this country. 

Perhaps we could do a lot more to eliminate murder if we 

did something about guns. 

ASSEMBLYMAN IMPERIALE: I did a little bit of a 

survey on Norway, not too much, but I do know that while 

you bring out an excellent point there is certainly a 

difference in the way the law enforcement operates. The 

law enforcement here in the State of New Jersey and through­

out our country has been hampered and had their hands tied 

for many years,making it almost impossible for them to 

enforce the law. If you look at the laws in Norway and 

Italy and all other countries, they are lesser inclined 

to crime because their law enforcement is respected, 

number one, and they are supported in their laws. 

Maybe we can come back to the middle of the road 

somewhere and do something for our country. Thank you. 
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ASSEMBLYMAN SPIZZIRI: Mr. Chairman, I'd like 

to make one comment. Mrs. Klein has f'c' r.. several times 

this moring about uniform gun control and I am sure she is 

probably aware of the statistics and is probably not intentional­

ly ignoring them, but the State of New York and the City of 

New York probably has one of the most restrictive gun con-

trol laws in the world, not just this country, and has 

probably one of the highest rates of homicide in the world. 

So I say to you, Mr. Imperiale, and to members of this 

Committee, gun control, which is a very easy subject to 

blame for the crime rate, is not really the crime problem 

in this country and in the State, at least in my opinion. 

I have done some investigation in that respect also. 

ASSEMBLYWOMAN KLEIN: Mr. Chairman, I'd just 

like to reply to that. Of course we have boundary lines 

which people can cross to get guns if there are strict 

laws within the city, and there are strict laws in New Jersey 

to some extent. That obviously will not solve the problem. 

I think it is generally accepted that people from abroad 

are actually scandalized by the amount of hand guns that 

are carried in this country. What we need, I believe, and 

it's not the subject of this hearing,but I don't think any­

one has proven that if the United States passed a decent 

hand gun control bill for the entire country that we wouldprob­

ably see a very sharp drop-off in the number of murders. 

We are really concerned about reducing murders. It seems to 

me this is one of the most prominent approaches that we 

might take on it. 

Certainly we can dig up absolutely no evidence 

in comparison with other countries or in comparison with 

the past or anything that we know that gives us any evidence 

whatsoever that the death penalty will do anything at all 

to protect the people of this country or this State from 

murder and that, I think, is what we are all interested 

in. 

ASSEMBLYMAN SPIZZIRI: Just one comment, Mr. 
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Chairman. Mrs. Klein again conveniently ignores t.he 

Federal Gun Control Act which prohibits crossing State 

lines to obtain fire arms of any type. 

ASSEMBLYWOMAN KLEIN: You can get them t.hrough 

the mail order. 

ASSEMBLYMAN SPIZZIRI: The criminal does not. 

respect state lines, does not respect the law. The criminal 

will always have fire arms of any type, not just. hand guns. 

The criminal will be the one who will disrespect the law, 

not the law abiding citizen. It is the criminal that needs 

to be punished, not the law abiding citizen. I think that 

Mr. Imperiale 1 s point was very well taken, that we must 

respect the rights of the public, the rights of the citizens 

of this State, and it is about time we stopped looking at 

the rights of the criminal. How about that man who shot 

those four people? How about the policeman who got killed 

in Jersey City today? Where are his rights? What of the 

rights of his family? The liberal seems to ignore those 

things very conveniently by saying the death penalty is not 

going to solve the problem. 

If we had the death penalty in this State, I am 

not goin<1f to sit here and say that that man would be alive 

but the probability is that he would be alive because the 

criminal would know that if he were caught he would be 

punished and the penalty would be his life, which is as it 

should be. 

ASSEMBLYMAN DICKEY: Thank you, Mr. Spizziri. 

Anything further, Mr. Imperiale? 

ASSEMBLYMAN IMPERIALE: I'd just like to make 

one comment. While you are talking about the death penalty 

and the way of killing, I have been a karate man for 18 

years and I am a man of the street. In the city of Newark 

it has not only been guns that have been killing, meat 

chucks have been killing, which are karate sticksJ stars 

that they use, even now they have gone into bow and arrow -

you can go into many fields, murder is murder. 
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ASSEMBLYMAN DICKEY: Thank you. 

ASSEMBLYMAN IMPERIALE: You're welcome. 

ASSEMBLYMAN DICKEY: The next witness is Assembly-

man Kenneth Gewertz, Gloucester County. 

A S s E M B L YMAN KEN N E T H G EWER T Z: 

Thank you Mr. Chairman, members of the Committee. I have 

~o preface my remarks by telling you that I am not a 

:candidate for Governor nor have I been to Oslo, Norway. 

However, I feel that I might have something to add to your 

proceedings today based on the fact that I was almost the 

victim of a murder. I am sure that many of you are aware 

of the situation that I have gone through personally with a 

former member of the Senate and some co-conspirators who 

sat to get her one day and brought forth the idea that 

the easiest way to get rid of Mr. Gewertz was to kill him. 

Fortunately that didn't come to pass for on that evening 

that they had planned to do it,it wasn't going to be the 
11 Avon lady 11 that went ding dong on my front door bell. 

Which brings up the subject - I think the enactment 

of a mandatory death penalty is essential in the deterrence 

of first degree murder. I think Mrs. Klein's thinking, 

that additional gun controls are necessary, is equally valid 

and I think possibly I may have a combination of both that 

might be workable and could conceivably be incorporated 

in a Committee amendment to the existing Senate death 

penalty bill, that being Assembly 2328, which several members 

of the Judiciary Committee have co-sponsored. 

It would appear that as we sit here today murder 

in the first degree, the most terrible of crimes, the most 

severe and unique against the person,is today treated as 

a common crime. The punishment is no longer sufficient to 

act as a deterrent. 

The deterrent effect of capital punishment has 

long been attacked by those who would abolish it as inef­

fective, but they have not considered the alternate 
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hypothesis of their statistics. Does the lack of a capital 

punishment provision "encourage 11 those felons who might 

not conunit murder to make the alternate dead.ly decision'? 

I think the answer is yes. I think criminals in such a 

position do make the decision to play it safe. for dead men 

tell no tales. 

What position does this place a citizen faced 

with such an assailant in'? A man who might justhand over 

his cash in a robbery must now fear the 11 encouraged to 

murder" fel.on. Indeed, to survive, he must shoot t.o kill 

first before the felon makes his decision. Similarly, the 

policeman must now face a felon with nothing to lose and, 

again, he must shoot to kill. 

A ten-year-old is shot in New York. A Puerto 

Rican man is shot in Camden. The newspapers reveal too 

many cases of 11 ! had to shoot first" because our State 

will not act. Our citizens become murderers. Our cities 

become a part of tombstone terri tory. Fo:r the murderer, 

his plight is a long prison sentence with the hope of an 

early parole because society forgives or forgets and would 

rather be done with this tax burden. The only one who 

suffers is the victim. 

The Supreme Court will no longer allow arbit.r:ary 

capital punishment. They now consider the safeguards built 

into our criminal trial procedure so great that t.hey have 

given the State no other choice than mandatory death 

penalties for specific abhorrent crimes. 

In recent years guns have been attacked as the 

primary murder weapon. It is obvious that gun control 

legislation has been a colossal failure. But the gun does 

not pull its own trigger. 

Assembly bill 2328 makes the punishment for first 

degree murder with a firearm- that is only premedit.ated, 

deliberated.· intentional murder and felony murder with a 

firearm, and no lesser crime- punishable by death and no 

lesser sentence. 
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First degree murder, with this ultimate weapon, 

can be resolved only with the ultimate punishment. Only 

with this weapon can the murderer kill so effectively with 

so little risk to himself and with so great a chance of 

success. Only the future holds a more efficient personal 

source of death. This bill makes the easy way, the only 

wrong way. Every other method gives the intended victim 

some means of escape or the killer more time to change his 

mind as well as increasing the likelihood of creating evidence 

for the police. Only with a firearm can a murderer strike 

from such a remote position and with such confidence. The 

New Jersey Crime Commission has advocated a "wait and see 11 

posture for New Jersey to save the cost of litigation. 

But what is the cost compared to incarceration? 

With violent crime increased 4.1 percent in 1969, 

19.6 percent in 1970 and 28.4 percent in 1971, what is the 

cost in human lives? From 1968 through 1971, 1,548 men, 

women and children were murdered in New Jersey. The murder 

rate increased 18 percent. New Jersey cannot afford to take 

a wait and see posture but needs to act on capital punish­

ment now. 

Now in A-2328, on the second page, it would provide 

that every person convicted of murder in the first degree 

in which the murder victim has been slain with a firearm 

and his aiders, abettors, counselors and procurers shall 

suffer death and no lesser punishment. Now if you think 

about that for a moment it would seem rather severe but 

you have to understand the premise that the bulk of the 

murders that are committed are committed with a firearm. 

You have to take into consideration that the man that aids 

the murderer is no less guilty than the one that commits 

the act. For in many cases had a gentleman not gone out 

on a Saturday night to ~rocure some beer money from the local 

grocer, along with six accomplices whom he really needed 

to give him a little backbone to do the job-~ if they thought 

to themselves that this guy has a gun and may murder somebody 
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and if he murders. then we are going to face the death 

penalty too, if they have any sense, they are not going to 

go with him. The abettors, the individuals that may very 

well hide the person that commits a murder, can they be 

any less guilty than the one that commits it, 

t.hey had knowledge that this is what was done'? 

assuming that 

The one who 

counsels him, the individual that may sit and say, "yes" -

as in my case - "you go and kill that man, 11 is he any l.ess 

guilty? Or the procurer, maybe the worst of the lot, the 

guy who is willing to steal a gun and sell it to somebody 

for $100, certainly if he realizes that if he gives someone 

a gun and they murder somebody with it and he is going to 

face the death penalty, he is not going to go around steal­

ing guns and certainly he is no1.. going to go around selling 

them. 

We have a situation-- I think that background 

will bear out the fact that in England for many/ many years, 

until they recently had considerable problems with tex:ror­

ists, the English police were never armed because their 

t.heory was "if the policeman doesn 1 t. carry a gun, the criminal 

has no need to carry one either. 11 You will find that the 

rate of policemen murdered in England was relatively nilo 
I think that what has to be taken into consideration is the 

question that in many, many instances - and you are t.alking 

now only about first degree murder by firearm - the more 

gun control bills you pass, who do they punish? They pun.ish 

the citizen who may feel that he has to have a gun in hi.s 

house to keep someone from breaking in. They punish the 

sportsman who goes out to buy a gun for ligi timate pu:rposes. 

The guy who is going to murder somebody is not. going to go 

down to t.he corner sporting goods store and buy a gun 

and then take it out and kill somebody, not unless he is 

somewhat deranged, and if that is t.he case, he is not. goin.g 

t:" be convicted of first degree murder :Uecause he· is going 

to cl=.tim temporary insanity, emotional distress, or whatever 

the case may be and the jury is not going to find him guilt.y 
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of first degree murder. 

Take the guy who uses the knife. Is he a match 

for an armed, trained police officer? He is not. Is that 

guy with a knife going to go into a grocery store and say, 

"give me your money" and then stab the grocer from 10 feet 

away? He is not - no wayJ no shape, no form. 

I think the emphasis has got to be directed to 

the problem and to the guy that illegally uses the fire 

arm and I would certainly appreciate it if you would take 

these views into your consideration. Thank you, Mr. 

Chairman. 

ASSEMBLYMAN DICKEY: Thank you, Mr. Gewertz. 

Are there any questions? 

ASSEMBLYMAN SPIZZIRI: Yes. Assemblyman Gewertz, 

what is the percentage of use of firearms in the statistics 

which you quoted on the last page of your--

ASSEMBLYMAN GEWERTZ: It is approximately 92%. 

ASSEMBLYMAN SPIZZIRI: In the use of firearms? 

ASSEMBLYMAN GEWERTZ: Yes, sir. 

ASSEMBLYMAN SPIZZIRI: And where do these statistics 

come from - that you quoted? 

ASSEMBLYMAN GEWERTZ: They came from research 

that was done by several of my aides on the Uniform Crime 

Reporting Act, and we only went up to 1971 because of the 

time needed for preparation for the hearing. 

ASSEMBLYMAN SPIZZIRI: Would you make that research 

available to this Committee? 

ASSEMBLYMAN GEWERTZ: Yes. 

ASSEMBLYMAN SPIZZIRI: Mr. Gewertz, on the Furman 

decision, did the Supreme Court rule the death penalty 

unconstitutional because firearms were used or because they 

felt the death penalty itself was unconstitutional? 

ASSEMBLYMAN GEWERTZ: 

not qualified to answer that. 

from a logical point of view. 

penalty, as such, how effective 
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but stat.istica1ly, realistically, combining the views 

of many many of the people, not only on t~he Committee but. 

in the State of New Jersey. it would appear that you can 

possibly accomplish both.stronger gun controls by a stiffer 

penalty for those who illegally use them and reinstating 

the dea:th pa:nal ty in cases of first degree murder" 

ASSEMBLYMAN SPIZZIRI: I must confess I am 

sympathet.ic towards the statement you made regarding 

stiffer penalties and more effective enforcement for those 

who use any type of weapon, whether it. be a firearm, a knife, 

hand grenade, or what hav:c you, but the problem that. I have 

with your bill is, what diffe.Lence (.i(.~es it: make, wJ"1ether I am 

killed with a razor. a stiletto, a bomb or other explosive 

device. or a firearm. I am st.il.~ dead. 

ASSEMBLYMAN GEWERTZ: Very true . 

. ASSEMBLYMAN SPIZZIRI: And the person who per-

petrated the crime will get preferential treatment. whether 

he uses those other i terns as against. the firearm, so isn! t 

the object really to institute the death pena~ty for any 

type of murder as specified in Senator Azzolina"s bill, rather 

than differentiating between the use of firearms? 

ASSEMBLYMAN GEWERTZ: I support the mandatory 

death penalty in principle throughout; however, it would 

appear to me from a layman's point of view that. today ITs 

society cannot readily recognize and convict an i.ndividual of 

first degree murder, which basically is premeditated - normally 

with the use of a knife - because the average citizen that. 

sits on a jury cannot comprehend one human being taking a 

knife and cutt . .ing another one's throat ,like you would a 

hog or a steer brought. to the slaughter, and the individual 

that commits t.he crime being ina sane frame of mind. That 

is why is was primarily directed toward the use of firearms, 

which cannot be construed as anything other than 

premeditated. You have to pick up the c:;r:, it. has to 

co.ntain a cartridge, you have to point it at somebody and 

you have to pull the trigger. There are four distinct 
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steps in committing an act of murder with a firearm, each 

one of those steps adjudging the person to be sane; you 

would have to conclude that he had to have done this thing 

intentionally and therefore the deterrent factor, I feel, 

in this bill would be more effective overall in reducing 

the number of murders and effectively discouraging the 

criminal from carrying a firearm. 

Then you get into the opposite spectrum of the 

police officer,who is a human being, who has a wife, who 

has children, who has been abused, beaten, killed in many 

instances. Now how much time is he going to take to stop 

and think, "does this guy have a gun or doesn 1 t he" because 

the normal reaction is, "I am going to shoot first and then we 

will figure out whether or not he had a gun." 

Why put the police officer at a disadvantage? The 

law says you shall use a force greater than that which is 

employed against you to subdue a criminal. A police officer, 

trained and armed, is no match for a criminal that is armed, 

based on the fact that the police officer does not know that 

that man has a gun and therefore is really not normally 

prepared to act. But a man with a knife, a man with a club, 

is no match for an armed police officer. 

ASSEMBLYMAN SPIZZIRI: Thank you. 

ASSEMBLYMAN DICKEY: Thank you, Mr. Gewertz. 

ASSEMBLYMAN GEWERTZ: Thank you, sir. 

ASSEMBLYMAN DICKEY: Our next witness is Dr. 

Samuel Jeanes from Merchantville. 

R E V E R E N D SAMUEL J E AN E S: Mr. 

Chairman and members of the Assembly Judiciary Committee, I 

am Samuel A. Jeanes, the Pastor of the First Baptist Church 

of Merchantville, New Jersey. I am not speaking today 

in behalf of an organization but rather as a citizen and 

a pastor who has served as an active pastor of two churches 

for 38 years, 31 of these years in the State of New Jersey. 

Since most of my comments will be based on scriptures 

and theology I would say that I pursued graduate studies 

at the Eastern Baptist Theological Seminary and Temple 
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University School of Theology} majoring in New Testament.~ 

Greek, Philosophy and Theology. 

A profound respect for life as a gift from God 

would almost instinctively cause one to oppose any legis­

lation that would provide for the taking of a human life. 

The Bible assigns special value to the life of a man because 

he was created in the image of God. He is like God in the 

essential elements of his nature and he is God's represent.at.ive 

on earth. Any indignity or injury inflicted upon man is an 

act of irreverence to the Almighty. 

Thus. we would view life with profound respect, 

but we also view the taking of human life by an act of 

malicious murder as the highest crime man can commit 

against his fellow man. 

The death penalty has fallen into disuse and there 

have been no executions in the United States since June 2, 

1967. Great Britain eleminated the death penalty three 

years ago. West Germany, undoubtedly, react.ing to the 

wholesale killings of the war, eliminated it in 1949. Spain, 

France Canada and most of Latin America have eithe.r abolished 

capital punishment or have failed to enforce it. 

Since orderly government is a part of God's pro­

vision for the nations, and since all of our right.s are 

rooted in the Natural Law which might well be termed the will. 

of our Creator, it is important to search out. His will. The 

Almighty has enabled human reason to discover His laws as 

far as they are necessary for human conduct that we might 

live honorably, that we should hurt no one and that we should 

~ender to everyone his due. 

In the early dawn of humanity Cain, the son of 

Adam, in a fit of rage, murdered his brother Abel. The 

Bible tells us that Cain was not put to death for his crime. 

Rather he was exiled into a wilderness where he suffered 

baDishment from society. 

You do not need to turn too many pages in the 

Book of Beginnings before you meet a second murderer. 
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Lamech was a descendant of Cain who confesses that he "had slain a 

man to my wounding and a young man to my hurt." This may have been 

an act of self-defense but again there is no report that he was put 

to death. 

But two chapters later we are told that the population began to grow am 

the earth was .filled with increasing violence. It might be conclucted that the 

earth was su.t.fering a spiraling crime epidemic because criminals were not dealt 

with appropriately and speedi:cy. 

Such was the condition when the judgment of the fiood came upon the earth. 

Soon after the nood, however, God established the institution ot human government 

and to this government ot human beings He granted the authority to execute those 

guilty of !rllrder. <he ot the modern translations of the Bible reads, "I will 

avenge the shedding of your own lite blood: I will avenge it on any beast, I will 

avenge man's lite on man, upon his brother man; whoever sheds human blood, by human 

hands shall his own blood be shed .for God made man in His own likeness." 

The commandment which sqs "Thou shalt not kill" forbids malicious homicide 

but the inniction of capital punishment which the Al.m:i.ghty has authorized to be 

administered by human society is not inclucted in the prohibition ot this command­

ment. Actual.ly the coumandment should be translated "Thou shalt not con:mit JD~ll"dsl-." 

The Hebrew language employs several words to express the thought "to ldll". The 

Hebrew verb used in the taxt here in Exodus 20 is a special word. It can onl.y 

mean "murder" and it always indicates intentional sla,ying. The record ot the 

uposition ot this commandment by Christ is .found in the Sermon on the Mount. He 

.forbids malice in all of its degrees and manif'estations. Both Old and New 

Testaments recognize the di.tterence between anger and malice. Anger is allowable 

on occasion but malice in its verr nature is always evil. Anger is a natural 

emotion that arises sometimes out of a perception of wrong. It is indignation. 

Often it is a desire to make redress or to punish. But malice incluctes hatred 

and the desire to 1n.f'lict evil to gratii7 an evil passion. When the Bible .forbids 

murder it forbids all degrees and manitestations of malicious feelings. 
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Our Oreator, in granting authority to human government to mete out the death 

penalty labeled it as part of the law enforcement procedure of society. The decree 

of God after the flood was written eight centuries later into the system of laws 

given to Hoses. So Exodus 2J.:l2, "He that smiteth a man so that he die, shall 

surely be put to death." And two verses later to further define the act of murder 

it says, 11 0nly if one man wilfully attacks another, to murder him craftily, you 

must take that man from my very altar and put him to death. 11 Now such punishment 

was not to be inflicted to gratif,y revenge, but to satisfy justice and for the 

preservation of humanity. We might add that such punishment is not only lawful, 

but it is obligatory. It was given first to Noah, the second head of the human 

race and was not intended for any particula.. .. age or nation. It is a general 

principle of justice. It is a revelation of the vr.i.ll of God. Over and over again 

it is repeated in the Mosaic law. 

And there are clear indications in the New Testament of the continued 

obligation of divine law that malicious murder should be punished with death. 

St. Paul in that 13th chapter of Romans in which he calls for respect for 

instituted government because it is ordained of God, says that the magistrate is 

the minister of God for good and that he 11beareth not the sword in vain." The 

ancient world v:i.ewed it as the emblem of the power over li.fe and death. And the 

same apostle Paul standing in judgment before Governor Festus in pleading his own 

case said, "If I be an offender, or have committed anything worthy of death, I 

refuse not to die." 

Undoubt~, the death penalty for capital offenses in both Old and New 

Testaments was not considered to be "cruel or unusual punishment." And a further 

study of the sacred writings indicate that as long as the laws of God were enforced, 

the people had peace and safety. But when enforcement lagged and sentences were 

notspeedily executed crime began to increase until the nation reached its lowest 

moral state ••• the Book of Judges describes it this way ••••• 11In those days there was 

no king in Israel, but every man did that which was right in his own eyes." And 
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the inspired writer of the book of Ecclesiastes ••• a book which has as its theme 

"human reasoning" Sa\V'S, "Because sentence against an evil work is not executed 

speedily, therefore the heart of the sons of men is fully set in them to do evil." 

It is not enough for the laws to be on our statute books. Th~J must be enforced. 

And our system of jurisprudence is not harsh. Every criminal is given protection 

in the courts. Justice is tempered with mercy. And those teachings in both 

Testaments about mercy and pardon constantly impress upon us that authority must 

be exercised equitably and fairly because those w:1o administer it will also be 

held accountable to God. 

We have come throUgh an era, and we are not out of it yet, where fear is 

in the hearts of many people. Experience tells us that when human life is under­

valued, it is always insecure. When the lflurderer escapes with inpunity or is 

inadequately punished for the heinous crime he has committed, homicides do multi~. 

One theologian writing on this subject asks a very practical question that you 

will want to ask, ''Vfuo is the die? the innocent man or the murderer?" 

vie must quit excusing criminals for their deeds. We must discard that 

philosophical nonsense that says we are all guilty because one weak individual 

breaks the laws. The New York Times in a lead editorial on March 13, 1970 said, 

"The actual and threatened bombings of the past few days must not be glos 3ed over 

as the actions of idealistic if misguided revoLutionaries; they are the criminal 

acts of potential murderers ••• the mad criminals who threaten and bomb must be 

recognized for what they are and prosecuted with the full force not only of the 

law but of the community they would rule and ruin." 

Senate 799 is a step in the right direction. And the enactment of the 

principles it sets forth are long overdue. 
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Thank you, Mr. Chairman. 

ASSEMBLYMAN DICKEY: Thank you, Dr~ Jeanes. Are 

there any questions? Assemblyman Wallace? 

ASSEMBLYMAN WALLACE: No questions. 

ASSEMBLYMAN DICKEY: Assemblyman Dawes? 

ASSEMBLYMAN DAWES: No questions. 

ASSEMBLYMAN DICKEY: Assemblywoman Klein? 

ASSEMBLYWOMAN KLEIN: No questions. 

ASSEMBLYMAN DICKEY: Assemblyman Keogh-Dwyer? 

ASSEMBLYMAN KEOGH-DWYER: No questions. 

ASSEMBLYMAN DICKEY: Assemblyman Spizziri? 

ASSEMBLYMAN SPIZZIRI: No, Mr. Chairman. 

ASSEMBLYMAN DICKEY: O.K., thank you very much 

Dr. Jeanes for being with us today. 

DR. JEANES: I thank you very 1nuch, Mr. Chairman. 

ASSEMBLYMAN DICKEY: Our next witness is Mr. 

Stanley VanNess, Public Defender of New Jersey. 

S T A N L E Y V a n N E S S: Thank you, Assemblyman 

Dickey and members of the Committee. I run the first witness 

to appear in opposition to Senate 799 and any other measure 

like it. I suppose that makes me one of all of those kinds 

of people I heard described today, pointed headed liberals, 

communists, people who are sympathetic to murderers and not 

sympathetic to the victims of crime. I categorically 

deny I fall into any of those categories with, perhaps, the 

exception of the first but, of course, the Committee is free 

to draw its own conclusions. 

I think it is fitting and proper that I be here 

this morning because, perhaps more than any other person -

at least in the State of New Jersey - I ~~ responsible 

for the state of confusion that we find ourselves in on 

the question of capital punishment. It was the Office of 

the Public Defender in conjunction with the legal defense 

fund of the NAACP that pursued the issue of the constitution­

ality of the New Jersey statute to the highest court of the 

land, and eventually to and through the New Jersey Supreme 
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Court after a remand from the United States Supreme Court, 

which resul teq in the decla.ration that our statut.ory scheme 

was unconstitutional. 

Now I have a lot of official duties to perform 

and sometimes official duties do not coincide with my 

personal beliefs necessarily. In this case they happen to. 

I strongly believe that the execution of the death penalty 

is the ultimate act society can exact from an individual 

and an act that should not be perpetrated. I draw that 

conclusion, I guess, from some observations I made sometime 

ago. I guess the first influence was, perhaps, a book 

called 11 Reflections on Hanging, 11 in which the author quite 

graphically describes a scene in medieval England at a 

time when the death penalty was available and applied freely 

for all types of crimes, 

ing. 

including the crime of pickpocket-

This particular author describes the scene when 

a pickpocket was being hung in the City of London, and 

quite graphically describes the hanging but quite pointedly 

makes the observation that at the last moment when the 

whole crowd - and they used to do it in public in those 

days - looked up to see the man make his last kick, this 

was when the pickpockets went to work most freely, snipping 

the purses of those people whose eyes were diverted to the 

victim. It occurred to me that there must be something 

wrong then with a penalty that did not deter the other 

people from plying the same trade. 

As I became more knowledgeable about the situation 

in the United States, I had to conclude that the s·tatistics, 

the effect of the death penalty on a rate of homicide, 

did not seem to suggest a very strong correlation between 

the presence of the penalty and the activities, or the 

instances of murder. 

I uncovered the situation in the State of 

Delaware, which some years ago abolished the death penalty 

and then reimposed it - this is before we got into the 
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constitutional snarls - after a particularly heinous 

crime had been committed in that State. You look 

back and you find that the incidence of murder in t.he State 

of Delaware was lower during the period of time in which they 

did not have the death penalty than it was either before 

or after that period. 

We have heard a lot about homicides, murders of 

policemen. Let's just look across the river. Some years 

ago the State of New York abolished the death penalty 

except for murder of a policeman ln the performance of his 

duty, and correction official.s. The incidence of homicide 

committed upon police officers has gone up alarmingly. so 

it would not suggest to me tha-'::. anyone could , in common 

sense, conclude that the presence of the death penalty 

has protected that class of person. Even here in the State 

of New Jersey, after Funicello was decided in December 

of 1972, I believe, we kept count of the incidence of 

homicide over a period of time and found that in the first 

three mont.hs of the year 1973 there had been fewer homicides 

committed than in a comparable period the prior year when 

the death penalty was available. Now I don't think that 

these statistics prove that there is no correlation. I 

think, as Congressman Sandman pointed out, there might 

be instances in which the reverse statistical setup would 

appear. But I think, considering them all in combination, 

the only rational conclusion you could come to is that there 

is really no relationship and that the incidence of murder 

is erratic. 

When you consider the kinds of situations which 

result in a death penalty or capital charge you might 

understand why they are erratic. Take the case of Sirhan 

Sirhan that was pointed out here this morning. There was 

a death penalty in the State of California at that. time .• 

The man had absolutely no chance of escape~ he walked up 

behind Senator Kennedy and blew his brains out in the 

presence of hundreds of people and certainly was not 

deterred by the death penalty. 
48 
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The last man who was executed in the State of New 

Jersey in 1963 was having trouble with his wife, believed 

that she was cheating on him, spent the morning in taverns, 

walked into the place where she was employed as a waitress, 

pulled out a pistol and shot her several times and killed 

her. Well now, we had a death penalty at that time and he 

wasn't deterred. His chances of escape were obviously 

next to nil but he wasn't deterred. 

The man who walks into his horne and finds his 

wife in the arms of another man is not going to run to 

the statute books to find out whether there is a death 

penalty in effect or not~ he is either going to commit the 

ultimate act on that person or he is not. 

But considering that in those situations in which 

the death penalty was sometimes imposed, before the Supreme 

Court started to speak in this area, if we can at least 

question whether there was a substantial deterrent, or any 

deterrent against homicides, during that period,what is the 

case now? As Congressman Sandman and Senator Azzolina 

pointed out here this rnorning,the state of the law is 1n a 

thoroughly confused situation. There certainly is no 

possibility of swift and sure punishment in this area. I 

believe the Congressman stated it would be foolhardy to 

have the death penalty as a window dressing. Well, gentlemen 

and lady, that is absolutely what this bill would be, it would 

be window dressing in the State of New Jersey because no one 

is going to be executed under this law, if at all, until 

the passage of several years. In the meantime we will 

have filled up death row again; in the meantime we will have 

incurred great expense~ we will have deeply burdened the 

efficient administration of justice in this State, all for 

window dressing, I suggest. 

Now I have a responsibility of administering an 

agency that handles about 80% of the criminal business in 

this State. And you all know that I have consistently 

come to the Legislature for additional assistance, for 
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additional budget, in order to keep up with the over­

whelming number of crimes that have been committed and 

people apprehended and the matters referred to our office. 

For the very first time in the life of the Office 

of the Public Defender we are turning the corner~ we are 

now disposing of cases - more cases - than are assigned to 

us in a year's period of time. If this law is enacted.we 

will be back into a situation in which every murder trial -

and we had some 400 cases assigned to us last year, 

charging homicide -- we will have a situation in which every 

one of those cases will go totrial- will have to go to 

trial as I understand S-799, as it is amended - and in every 

one of those cases there will be weeks spent polling a 

qualified jury, under the Whitherspoon Decision. I might 

add, parenthetically, that when the United States Supreme 

Court struck down our death statute under a United States 

v. Jackson rationale they also reversed the murder conviction 

of a gentleman by the name of Mathis on the grounds that 

we were improperly select.ing persons to serve on a panel in 

a capital case. So our procedure is out of kilter there and 

certainly this approach doesn't address itself to that 

procedure at all7 it doesn't even attempt to correct it. 

But in any event, we will spend weeks polling a 

jury and, as I said before, e\ery c:1e of these cases will 

go to trial. If you want to see your courts further 

clogged, if you want to see backlog, if you are concerned 

about people who are out on bail committing other offenses, 

or if you are concerned about people sitting in jail wait­

ing for their day in court then the enactment of this 

law is the surest way to exacerbate every one of those 

problems. 

Finally I'd like to say something about the 

application of the death penalty. Who has it fallen on? 

Well. it is clearly demonstrable that a disproportionate 

share of the persons who are sentenced to death are members 

of minority groups, black, Puerto Rican, Chicano, etc. 

50 



Now in years gone by it used to be that the greatest 

proportion were Italian and in years before that it used to 

be that they were Irish. I think you can trace the history 

of the death penalty in this country and find that those 

groups who are,at that moment in time, least esteemed 

by the general population are the groups upon which the 

death penalty falls disproportionat.ely. Now since the 

Furman decision, a number of states, including Florida, 

attempted to reinstitute the death penalty with aconstitu­

tional statute, and people have been sentenced to death 

since Furman. I believe that you will find that 77% of 

the people who have been sentenced to death are black. 

I don't know how many are Puerto Rican or Chicano but the 

fact remains that once again this history of a discriminatory 

application of the death penalty seems to be continuing. 

Finally, I'd like to make some observations that 

just occurred to me as I was listening to the discussion 

here this morning. This business about making the streets 

safe, about reducing crime, about eliminating the number of 

homicides, or reducing the number of homicides, about 

respect for law, well, I have been in my business now for 

almost five years and I am convinced, rightly or wrongly, 

but I hold the view quite strongly that you will never 

have enough police, you will never have enough courts, 

you will never have enough jails, you will never have 

enough draconian penalties to force people to respect the 

law. In a free society, and I'd like to think that we are 

going to continue to be a free society, respect for law 

depends on a person'sperspective of the law; do they see 

it as fair? Are they treated as first class citizens or 

are they relegated to the backwash? Is the law an instru­

ment of justice or is it an instrument of repression? Do 

they have a fair chance in a society? Do they live in 

decent housing? Do they have a job? This whole business 

about Norway I thought was frankly ridiculous. The one 

thing that we did not mention, or was not not mentioned 
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in t.hat connection is Norway has a homogenous population. 

They don 1 t have a group or groups among that population 

that have been disadvantaged - we do. That is where the 

problem is. If you want to engender respect for law, then 

I respectfully submit to you that the business at hand 

is doing something about the basic inequities in this 

society and not by enacting some statute that is, in 

all probability, unconsti,tutional. I am sure that some 

people would think that it meets the test of Jackson, that 

it meets the test of Furman; I am equally sure that there 

are other people, just as r<,spected, just as knowledgable, 

who would conclude that your statute, or the bill that you 

have under consideration, doe~ not. We will certainly be 

in the courts if I am the public defender, and I am sure 

whoever succeeds me will feel the same way ~ we will be 

testing this law and we will be testing it to the highest 

court of t.he land and it will be two, three, four years 

before there is any final disposition. 

I think to pass such a bill at this time is 

really a fraud and a hoax and I don • t mean t.hat disrespect­

fully. I know that you are interested, seriously, in getting 

on with the peopl.e 1 s business - that seems to be a very 

current phrase now. You are seriously interested but I 

submit to you, respectfully, that it would be a fraud 

and a hoax on the people of the State of New Jersey because 

there would not, in fact, be a death penalty, regardless 

of what was contained between the covers of 2A. 

One final observation, and I am sure I have 

already exceeded my time, I have heard it suggested that 

the bill should be passed because the people of the State 

of New Jersey overwhelmingly desire its passage. Well, 

I have seen some polls that suggest t.hat more people than 

not may be interested in the restoration of the death 

penalty but it certainly hasn o t been on any refe.rendum 

and I vote in every election and I haven't seen it on any 

voting machine. And even if that were the case, even if 
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we were to assume that the majority of people wanted 

the return of the death penalty, I again respectfully 

submit that your responsibility may go beyond that. If you 

will pardon a personal reference, I recall being in the 

service, stationed in the South during the 1950's when 

it was the law that I should ride in the back of the bus 

and the majority of people in that community felt that 

that's exactly what should happen. Well, I submit that it 

did not make it right and I also submit that the Supreme 

Court has since held that it wasn't legal. So, I think 

this question of popular opinion is something, of course, 

to be weighed but in the final analysis your responsibility, 

I think, to the taxpayers of the State of New Jersey is 

not to put a statute on the books that does not in any way 

protect them and at the same time raisesthe coffers of the 

treasury. I thank you very much for your time. 

ASSEMBLYMAN DICKEY: Thank you, Mr. VanNess. May 

I ask you a question or two concerning Senate bill #799 

with reference to the committee amendments? You have 

suggested that since every case has to be tried under a 

provision of Section 3, would you suggest, sir, that we can 

legally permit a plea of guilty? 

MR. VanNESS: No, I don't, frankly. I don't 

wish to be uncooperative in this regard, Assemblyman, but 

I think I would be in extreme conflict of interest if I 

were,assuming it were within my ability to do so- if I 

were to help the Committee draft a Constitutional death 

penalty statute.. I certainly am going to be representing the 

people,should it become law,that are going to be charged 

under it. I would say no more than this in that regard, 

that the statute still maintains room for some discretion 

and I think that the Supreme Court in Furman- at least 

a majority of the court- took the view that this discretion 

would make the application of a statute unconstitutional 

and I think at least two members of the court were very much 

concerned about the fact that that discretion had been 
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exercised to come down unequally on certain groups of 

people. 

I think there is discretion still in the statute -­

in your bill for whether the penalty is going to be imposed 

or not. I think more than that I couldn't say; I frankly 

did not study the bill for the purpose of drafting around 

either Jackson, Funicello or Furman and I hope you donit 

find that presumptuous of me. 

ASSEMBLYMAN DICKEY: No, I understand your role. 

As I remember one of the criticisms of our present law was 

that there could be plea bargaining by entering a plea 

of non vult or nolo contendere in certain cases, is that 

right? 

MR. VanNESS: Yes, si~. that was the defect that 

the United States Supreme Court found in our statute and 

it is the defect that the New Jersey Supreme Court recognized 

that the United States Supreme Court had found when they 

decided Funicello. It was possible for a person to enter 

a plea of guilty and thereby end any risk of losing his 

life but the person who insist.ed on maintaining 

his innocence and putting the State to the burden of 

proving his guilt was open to the extreme penalty and 

that was found to be unconstitutional. 

There may still be some problem in that regard 

and I don't know quite how you would handle it legislatively. 

The discretion does seem to move from the jury now to the 

prosecutor in making his charging decision. I could 

foresee a situation in which you might run into the same 

impediment if the prosecutor were to adopt a pattern of 

charging certain people for manslaughter, for example, in 

return for their guilty pleas and charging other people 

who insisted on going to trial under the statute. I 

don't think I am telling tales out of school; I think that 

is probably obvious to all of you. 

ASSEMBLYMAN DICKEY: I suppose you don't want to 

discuss the possible defects that you may find in the bill 
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so it might be inappropriate for me to pursue that further 

with you. 

MR. VanNESS: I do feel that it would be inappropriate 

for me to comment further on the defects. I am sure that 

there are many other lawyers who may even be appearing before 

the Committee who will offer you pro and con regarding 

the efficacy of your statutory scheme. I think it would 

be inappropriate for me to do so. 

ASSEMBLYMAN DICKEY: Thank you very much. 

Mr. Wallace, do you have any questions? 

ASSEMBLYMAN WALLACE: Yes, I have a question. 

This is perhaps not in the form of a question so much as 

an observation. I listened to your arguments and your 

presentation and they seemed very persuasive against the 

implementation of the death penalty. It does seem to me 

though that if we don't have some other deterrent, as we 

might call it - I might call it a deterrent, you may not -

how are we going to stop this trend of increased crime? 

I just want to finish what I am trying to say to you: You 

indicate that the death penalty would not help and others 

have said the same thing~ however, there is no reduction 

in the statistics that show that the methods we are 

following today are doing anything to stop crime in the 

United States, so I would ask you if you feel yourself 

in a comfortable position,to move in this direction away 

from further enforcement and also in the direction of 

more liberalized laws for criminals? Are we going to 

finally come to a point in time where this is going to 

swing the balance back to where our society will be safe 

again? 

MR. VanNESS: Well, there are a number of 

statements implicit in your question. 

where to start. 

I am not sure 

I am not suggesting a more lenient treatment 

of persons convicted of the crime of murder. I am suggest­

ing that the imposition of a death penalty that cannot, 

in all probability, be legally carried out, at least within 
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the next three, four five years does not increase the 

deterrent. 

In terms of what we do about crime generally, it 

might be surprising to some, it certainly was surprising 

to me, to note that there is, in fact, a tailing off of 

the incidence of crime in the United States. There are 

still far too many crimes, certainly one crime is too much, 

but we have. in keeping the statistics of cases that have 

come in to the office of the public defender - and I repeat, 

we handle 80% of the criminal business in the State of 

New Jersey -been astonished and very pleased to find that 

in the fiscal year just completed the number of cases 

assigned to us has gone up only 4% over the prior year. 

Two and three years ago the rate of increase was as high 

as 32% one year and it averaged out about 30% a year, so 

something is taking hold. We think that maybe tLere is a 

reduction in the experimentation or the use of hard drugs. 

I know people in the City of New York who were speaking 

in opposition to the new statutory scheme in that State 

said, "well. at long last, we are starting to see some 

return for our efforts over all these years in trying to 

deal with this thing on a rehabilitative treatment. with 

some penal- aspects ba.s is. then. 1 o and behold, when it 

starts to look like we might be turning the corner, in comes 

the draconian law." 

The problem of crime is, as I tried to say before, 

I think, very much related to the problems of poverty and 

ignorance and maybe we are making some inroads there at long 

last; maybe we are educating more people. I don't know, 

I just feel very deeply that if this bill were on the 

statute books tomorrow and we were to look back a year from 

now, we would not be able to point to the bill as having 

made any substantial or, perhaps, even any noticeable im­

pact on the criminal scene in the State of New Jersey. 

I hope that is responsive to your question. 

ASSEMBLYMAN WALLACE: Yes. The only thing that 

56 



I find to object to is the fact that we hear so much 

about the fact that crime is predominant because of 

poverty. Of course, we, as government officials, and 

people throughout the United States are trying to do all 

we can to alleviate the depressed and the impoverished, 

but do you think that is any excuse for a crime? 

MR. VanNESS: No. I hasten to say no. If we 

were to look at the record, we would find the vast per­

centage of victims of criminal activity are the poor and 

the disadvantaged, so if I were to look only to that 

group as my guidestar, I'd have to conclude that it isn't 

justifiable. But by any measure, I can't justify the 

commission of a criminal act, and do not; but I do think 

if we are talking about reducing the incidence of those 

events, then we ought to do something realistically and 

not something that seems to be a simple approach to a 

very complex problem. 

ASSEMBLYMAN WALLACE: Thank you. 

ASSEMBLYMAN DICKEY: Mr. Dawes? 

ASSEMBLYMAN DAWES: Mr. VanNess, at the beginning 

you stated that your, I think you said, "official position" 

and your personal position in this matter coincided. I 

don't understand. What is your official position? 

MR. VanNESS: What is my official position? I 

am charged with representing indigent persons accused of 

commiting indictable offenses in the State of New Jersey. 

ASSEMBLYMAN DAWES: Who made the decision as to 

what your official position would be on this issue? 

MR. VanNESS: I made the decision as to what the 

official position would be. 

ASSEMBLYMAN DAWES: So you made the decision and 

you and your personal position are one and the same. 

This is one man's opinion in other words? 

MR. VanNESS: No. I probably answered the question 

too quickly, Assemblyman. My constitutional obligation 

requires me to raise every legitimate issue that can be 

57 



.raised on behalf of a person who is charged with a crime, 

and on behalf of persons in terms of mi t.igat.ing the 

punishment that is to attach to a conviction. 

ASSEMBLYMAN DAWES: Whose interpretation of the 

Constitution is that, yours? 

MIL VanNESS; I think it is the Legislators" 

interpretation in the preamble to the statute which 

created the office. I believe, if you will permit a rather 

rough paraphrasal at this point, I was charged with the 

responsibility of seeing that the innocent were not con­

victed and that the guilty wPre convicted and punished 

only after due process of law. The "due process" clause 

of the United States Constitution, I think, is the guide 

here. 

ASSEMBLYMAN DAWES: You seem to indicate t.hat 

the number of cases that are corning in at the present. time 

are not as· great as those that you have been disposing of 

in your department, is that correct? 

MR. VanNESS: Yes, that's correct. 

ASSEMBLYMAN DAWES: So that would lead us to 

believe that if the law stays the way it. is at the present 

time we can look forward to a recommendation next year of 

cutting back on your budget, is that correct? 

MR. VanNESS: I doubt that that will be the case. 

Philosophically I took the job with the hope that I could 

work myself out of business and I still have that hope. 

I strongly suspect it will not be realized in your life­

time or 1n mine. 

ASSEMBLYMAN DAWES: Well, if the cases are 

if this is the trend. why wouldn't we have a cutback in the 

staff? 

MRo VanNESS: Well, we will present the budget 

request on the first of October, or shortly thereafter, 

and if you do not feel that the request justifies maintenance 

of the present budget. then I think you would be obliged to 

vote to cut it. J at least I would feel that I would be in 
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that situation if I were an Assemblyman. 

ASSEMBLYMAN DAWES: Thank you. 

ASSEMBLYMAN DICKEY: Mrs. Klein? 

ASSEMBLYWOMAN KLEIN: Thank you. I'd just like 

to ask one question. Mr. VanNess, you stated quite cate­

gorically that this bill would be inoperable until it had been 

tested in the. courts and found to be Constitutional. 

A former witness, Congressman Sandman, stated the opposite, 

that he would foresee, under certain circumstances, that 

the bill would be acted upon and stated that the bill would 

be legal until such time as it was adjudged to be unconsti­

tutional. Could you explain the difference in opinion? 

MR. VanNESS: Well, I can't explain the Congress­

man's position any better than he did himself. It is my 

understanding of the law that if someone sought to impose a 

penalty~that other people were arguing was unconstitutional, 

that the court, assuming that those arguments had some 

validity, would stay the execution of that judgment and 

that the Governor, whoever that person might be, would be 

powerless to see that the penalty were carried out unless 

he were going to do it in defiance of a court order and 

with the support of the National Guard or something. I can't 

conceive of well, there was a time when I couldn't 

conceive of an executive disregarding an order of a court 

which happens to come from ac~qual branch of government, 

as far as I understand the Constitution. 

I would think there would be very little difficulty -

and this is what, in fact, happened over the years - when 

a viable Constitutional issue was raised about the death 

penalty, executions were stayed.. "In many instances they 

were stayed by the action of the executive and in other 

instances they were stayed by the order of the court. I 

would think it highly unlikely that anyone could be 

executed under the statute - if it were to become a statute -

before the United States Supreme Court has spoken definitively 

on the issue of capital punishment. 
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ASSEMBLYWOMAN KLEIN: Thank you. That was also 

the opinion of Judge Haneman. 

ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer, any 

questions? 

ASSEMBLYMAN KEOGH-DWYER: Yes. Mr. Chairman, 

just one question. I gather, Mr. VanNess, that you are 

against the death penalty in any instance? 

MR. VanNESS: Yes, I am against it personally, 

but I believe that the laws are to be executed. If it 

were to be constitutional then I would have to comply with 

the constitutionality of that law as I would with any other, 

as all of us would. 

My personal opinion is that it does not serve 

any useful purpose, that it is degrading of a civilized 

society and that it is discriminatory in its application. 

ASSEMBLYMAN KEOGH-DWYER: Allowing, Mr. VanNess, 

that the death penalty is reinstated in New Jersey, suppose 

a man had committed a murder and was apprehended, tried 

and convicted,and then felt great remorse and was judged 

sane and he asked to be put to death under the law, what 

would your position be? 

MR. VanNESS: My position would not change. In 

fact I think there is evidence that the ~ast three or four 

people who were executed in the United States were in just 

such a state of mind - that they wanted to be executed. 

They had been on death row so long that they wished to have 

an end to it. I think the last execution was in Colorado 

and I think it's fairly well documented that that was the 

individual's state of mind. Whether that is sanity or not, 

I couldn't make any observation on that, but assuming on your 

hypothesis that he were sane in all respects and still 

wanted to be put to death, my position woul~ not change. 

We have criminal statutes against suicide in this State 

and I think quite properly so. 

ASSEMBLYMAN KEOGH-DWYER: Well, that wouldn't 

be classed as suicide.would it? 
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MR. VanNESS: If I follow your hypothetical 

example it would seem to be the same thing as suicide -

a man surrendering all desire to live and letting the State 

work its will on him is akin to a man climbing on top of 

the Empire State building and launching himself out into 

open space. 

ASSEMBLYMAN KEOGH-DWYER: But you would definitely 

deny him the request that 

MRo VanNESS: I would deny his request that he 

be put to death, just as I would try to save the man who 

was about to take a plunge from the top of the Empire 

State building, assuming I had the nerve at that time to 

do so. I would feel an obligation to do so in any event. 

ASSEMBLYMAN KEOGH-DWYER: Thank you. 

ASSEMBLYMAN DICKEY: Mr. Spizziri? 

ASSEMBLYMAN SPIZZIRI: Mr. Chairman, I have a 

number of questions I would like to ask Mr. VanNess. 

Putting aside the question of deter.rence of the capital 

punishment issue, what is your position as to punishment 

of a person, such as Edgar Smith or Carroll Chessman who 

has taken the life of another pe.rson? Don't you feel that 

there should be some punishment - justifiable punishment -

meted out to that person for the taking of a victim's 

life? 

MR. VanNESS: I certainly think that he should 

not be turned loose with the congratulations of the 

community, no sir. I think he should be punished. I 

think incarceration in the State Prison, particularly as 

it functions - as it exists down on 2nd Street here in 

Trenton-is punishment of the highest order and if he were 

to spend a long period of his life behind those bars,I 

think he would have been punished. I do not subscribe to 

the idea that the only viable punishment is to do to him 

what he has done to someone else. 

ASSEMBLYMAN SPIZZIRI: How about the situations 

which were alluded to by some other witnesses this morning, 
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notably Congressman Sandman and Assemblyman Imperiale, of 

the individual in California who committed 21 murders, 

was convicted in, I believe, all of those instances, served 

jail sentences and went out and committed murders again~ 

or the instance of the individual who murdered four people, 

got out of jail and murdered four more people on his way 

to Pennsylvania? Don 1 t you think that these people have 

suffered 11 punishment 11 by their incarceration and that 

should have taught them a lesson and thereby deterred them 

from committing another murder? 

MR. VanNESS: Certainly the execution of a death 

penalty on the individual will deter him from any further 

acts, good or bad, that 1 s understood. 

ASSEMBLYMAN SPIZZIRI: That's finality. 

MR. VanNESS: That's finality. He is not going to 

be able to do anything else. But I think the purpose of 

the criminal law - at least as I understand it - is to 

maintain order in a society by informing all the members 

of that society that if you do certain things you will be 

punished for it, it violates the rules. The thrust of my 

argument was that executing the man that Ccngressman Sandman 

had described in California would, in all probability, not 

have deterred some other man, as it did not deter him when 

he was released. 

ASSEMBLYMAN SPIZZIRI: We are talking about 

punishment. We have put aside the question of deterrence 

so I think we are talking about punishment :fbr that individual 

who commits the offense. I believe my preamble was, let's 

put aside the question of the effective deterrence of capital 

punishment and talk about punishment of the person who does 

commit the crime. 

MR. VanNESS: Well, I will repeat that I think 

that a long time in prison is punishment and I think it is 

sufficient punishment and is the greatest punishment that 

a civilized society should exact from a human being. 
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ASSEMBLYMAN SPIZZIRI: Mr. VanNess, do you have 

any specifics, based on your experience in the past five 

years, as to the cost of keeping someone incarcerated in 

State Prison? 

MR. VanNESS: I am told that it costs about $8 

thousand a year. 

ASSEMBLYMAN SPIZZIRI: Isn't that very expensive 

to do, to keep someone incarcerated at the cost to the 

public - the taxpayer - of $8 thousand a year in comparison 

to what you term the very expensive lengt.hy trial for the 

conviction or acquittal of a person accused of murder? 

MR. VanNESS: I recall seeing a study that was 

done on behalf of Governor Winthrop Rockefeller in Arkansas 

at the time he was considering his position on the death 

penalty. I can't vouch for the accuracy of the figure 

but I do vouch for the figure - having seen it - and the 

estimate was that it cost the taxpayer $150 thousand in a 

capital case as opposed to a non-capital case. When we 

consider that we are going to be spending $8 thousand each 

year that the man is sitting on death row - and I believe 

Mr. Smith was there about 13 years and Mr. Chessman was 

there just a brief period less than that - the $8 thousand 

meter seems to be running at the same time we are spend­

ing the other money, so I don't know that we can really 

add this up and do it by simple arithmetic. 

ASSEMBLYMAN SPIZZIRI: We are talking about New 

Jersey and your experience in the past five years. You 

said your office handles 80% of the criminal business of 

this State so surely you must have some idea of the cost 

of a criminal trial in which your office has participated 

in the past five years. Could you tell us what that would 

be? 

MR. VanNESS: I could tell you on an average; I 

couldn't tell you --

ASSEMBLYMAN SPIZZIRI: That would be fine. 

want for you to be pinned down to a precise figure. 
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not holding you to that. 

MR. VanNESS: I am talking about an average 

across the spectrum I could not at this moment - although . 
the information is available - offer you the cost of a 

~ 

capital case as opposed to a non-capital case. I can tell 

you as I did earli~r, that in drawing a jury you are 

going to spend a minimum of three weeks and maybe as much 

as six to seven weeks drawing a jury when there is a death 

penalty. Without that death penalty you would draw a 

jury within two or three days That's about the best I can 

do on that score. 

ASSEMBLYMAN SPIZZIRI: Do you take into account 

the cost to the victims family. the loss of income to that 

victim's family and the loss of services to that victim's 

family by virtue of the fact that he has been murdered 

by some criminal? 

MR. VanNESS: Do I in figuring my statistics--? 

ASSEMBLYMAN SPIZZIRI: Doesn't that account for 

anything in the overall economic outlook which you projected 

by virtue of the fact that selection of a jury and the 

trial of a criminal case is an expensive proposition to the 

public and to the taxpayer? How about the situation where 

that family now becomes a public charge? That is also an 

expense and a burden on the taxpayer to be considered, is it 

not? 

MR. VanNESS: Assemblyman, it would seem that that 

would be the case whether you executed the offender or not, 

assuming the act had been committed and the family is left 

in a situation where it must become a public charge. What 

you do with the offender does not reduce that cost by any 

way that I could see. 

ASSEMBLYMAN SPIZZIRI: Do you attribute the 

reduction of homicidesto the lack of the death penalty 

in the areas which you have testified to - you were talking 

about Delaware? 

MR. VanNESS: No, sir, I don't attribute it to that. 
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ASSEMBLYMAN SPIZZIRI: You can't find any real cor­

relation then between lack of or presence of and enforcement 

of the death penalty? 

MR. VanNESS: I think that is the conclusion I 

would draw from the statistics, that there is no correlation~ 

if there is one,it escapes me. 

ASSEMBLYMAN SPIZZIRI: Now you also indicated 

that your experience has been that the minority groups 

suffer the most from the death penalty~ what is the percentage 

of the cases your office has handled of crimes committed 

by whites as against non-whites? 

MR. VanNESS: I think we would estimate that about 

60% of our clients - again across the spectrum, I couldn't 

give you an estimate in terms of homicide - are non-whites. 

ASSEMBLYMAN SPIZZIRI: Your allusion then to,in 

years gone by,the people committing the crimes were the 

Italians and before that the Irish and before that, whoever, 

would have to have the same analysis to determine what the 

percentage of commission of crime would be by that particular 

minority group. 

MR. VanNESS: I think, really, what the analysis 

should involve is the percentage of homicides committed 

by whites, by blacks, and the percent~ge of the death 

penalties imposed on whites and on blacks. 

ASSEMBLYMAN SPIZZIRI: Do you have those figures? 

MR. VanNESS: No, I do not have those figures. 

ASSEMBLYMAN SPIZZIRI: Could you, with your staff 

and experience, obtain those figures for this Committee? 

MR. VanNESS: I probably could. 

ASSEMBLYMAN SPIZZIRI: I would appreciate it 

because I think that is something I would like to look at. 

MR. VanNESS: We will make every effort to see 

that you get that information. 

ASSEMBLYMAN SPIZZIRI: Now you indicated also,in 

that same vein - unless I am drawing the wrong inference 

from it - that one of the reasons for the amount of c.rime 

being committed by the minority groups would be because 
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they are disadvantaged economically, socially and other­

wise. 

MR. VanNESS: Yes, I would hold to that proposition. 

ASSEMBLYMAN SPIZZIRI: Assemblyman Imperiale 

testified that in Newark the city had received for the 

people of that category, if you will, approximately $500 

million Wouldn't this have an impact in correcting the 

disadvantage, both economically and socially, and to alleviate 

the crime record in the City of Newark, in which we have 

had 130 murders conunitted this year so far? 

MR. Var.~~ESS: Well, first I would point to the 

fact that the crime rate in Newark has fallen by some 12%, 

if my memory serves me from the last F.B.I. statistics. But 

that may or may not have any re7l relationship to the $500 

million assuming that were an accurate number - and I do 

not know any different - and assuming that it were put to a 

useful purpose -and I don't know whether it has been or not. 

::ertainly I think it would elevate some people out of that 

situation and as people are elevated out it is my premise 

that they commit less crime. But I can't vouch for the 

fact that $500 mjllion came to the City of Newark7 I can't 

vouch for the way in which it was used. I do point to what 

seems to be an accurate statistic from the F.B.I. that there 

has been a reduction in crime. 

ASSEMBLYMAN SPIZZIRI: Mr. VanNess, has there been 

any change in the methods or types of crime being 

reported by the F.B.I. in their information gathering 

process from the various Chiefs of Police? 

MR. VanNESS: I've heard that allegation made. 

ASSEMBLYMAN SPIZZIRI: I'm not making an allegation~ 

I am asking a question. 

MR. VanNESS: Well, it has been made in the form 

of an allegation that there has been some modification in 

the way in which the records are kept c?'id that is what is 

accounting for the seeming reduction. I can't answer that 

question. I note on your sheet that you have people from 

66 



the State Police appearing, perhaps they could answer that. 

ASSEMBLYMAN SPIZZIRI: Now you have indicated 

also that the number of cases assigned to your department 

had decreased in the past -- was it fiscal or calendar year? 

MR. VanNESS: The rate of increase has decreased 

from a 30% average some 2 years ago to a point where, in the 

last fiscal year - the year ending June 30th past - the 

rate of increase over the prior year was only 4%. 

ASSEMBLYMAN SPIZZIRI: Would that fact be at­

tributable to the fact that less people are seeking the 

services of the public defender and less people are entitled 

to the services of the public defender by virtue of their 

economic status? 

MR. VanNESS: Our percentage of the criminal 

calendar does not seem to have changed. We are still, 

in Essex County handling upwards of 90% of the calendar. 

We are still fairly confident that the overall average is 

about 80% of the calendar, which would suggest there isn't 

a reduction in the number of people applying for services. 

I think there has been an increase in the number 

of people that have been turned away for services but I 

don't know that that would bear any relationship. 

ASSEMBLYMAN SPIZZIRI: I believe you made a state­

ment in your testimony that the criminal law -- because the 

criminal law, in this case, might be declared unconstitu­

tional this Legislature should not enact this criminal 

law; is that an accurate paraphrase of what you said? 

MR. VanNESS: I think that is accurate, yes,sir. 

ASSEMBLYMAN SPIZZIRI: That would seem to follow 

to its logical conclusion in other areas where the Supreme 

Court of this State and the United States has spoken as 

to unconstitutionality of criminal laws, that the Legislature 

should refrain from attempting to correct the deficiency 

of that criminal statute as pointed out by the Supreme 

Court and therefore refrain from enacting any criminal 

law. 
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MR. VanNESS: Well I can•t go down that path 

with you sir. 

ASSEMBLYMAN SPIZZIRI: Well, that seems to be 

what you are saying. 

MRo VanNESS: Well, if it seemed to be. I have 

to apologize for seeming to lay that route. 

What J am saying is that the capital punishment 

bill that you have under consideration, because of things 

that the United States Supreme Court has already said, would 

not seem to pass must~r. Now that does not mean that every 

criminal law that is fou.nd unconstitutional. for whatever 

reason, should be allowed to molder on the books7 certainly 

there are things that you could and should do to correct 

statutes that the Supreme Court has struck out if possible • 

ASSEMBLYMAN SPIZZIRI: Isn't this what we are 

trying to do with this statute? 

.MR. VanNESS: I strongly feel, and I am sure you 

will get legal advice to the contrary, that at the very 

least you will not have an answer to that question for some 

t.ime to come and that. in my judgment when you do get. the 

answer it will n·:: ba. wba.t you think it is going to be. 

ASSEMBLYMAN SPIZZIRI: But should we try? 

MR. VanNESS: If I may finish at the same time 

it would seem to be good sense to allow the statutes that 

have been enacted in other states, and which are on their 

way to the Supreme Court, serve as the vehicle for the 

definitive decision. which we hope will come out of the 

United States Supreme Court, rather than have the taxpayers 

of New Jersey incur that expense. It seems to be, certainly, 

more economical to allow somebody else to get the decision 

which will affect New Jersey, as it will affect every other 

state. 

ASSEMBLYMAN SPIZZIRI: Is that answer, then, based 

solely on economics? 

MR. VanNESS: It is certainly a consideration 

that enters into my observations and I would think Y·:,,; :-1 enter 
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into yours also, and is,in fact, as I understand the study 

commission report, really the position that the study com­

mission took on this matter - that it is still a very 

murky constitutional area; that if we are to enact the 

statute and to begin trying capital cases all over again,to 

begin filling up death row,that we will have incurred a 

very sizable outlay of money when, in fact, we would not 

be getting any answer to the question sooner than we would 

get if we were to wait for another statute to go to the 

United States Supreme Court. 

ASSEMBLYMAN SPIZZIRI: Mr. VanNess, based on 

your past five years of experience.and I am sure that you 

have had experience prior to coming into the office of 

public defender in trying capital cases and criminal cases, 

what would your solution be to the problem of the murderer, 

such as Edgar Smith who beat some girl 8 s brains out with 

a rock, or the man who killed that policeman in Jersey City 

last night, or people of this type~ what should we do with 

these people? What do you say we should do with these 

people and what type of laws should we enact to prevent 

this type of conduct? 

MR. VanNESS: You have, on the statute books 

now, laws that will imprison people for an extended period 

of time. I think that that is adequate. You might wish 

to consider the question of parole. I happen to find in 

my experience, and I think Congressman Sandman inferred 

as much, that many of the people who are doing life in 

prison are the least likely candidates to commit another 

crime that you could imagine. They spend a minimum of 

15 years in prison. The normal procedure is for the 

parole board to give them an additional two years before 

they are considered and then they are given another two 

years before they are considered again, and that makes a 

total of 17 years; that is a long time to be in prison. 

I think it happens to be adequate. You might think that 

it should be longer or that the parole consideration 
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should be different but that doesn't mean that we should 

make the leap to say the only thing we can do with these 

people is to kill them. 

ASSEMBLYMAN SPIZZIRI: Thank you very much, sir, 

I appreciate your testimony. 

ASSEMBLYMAN DICKEY: Thank you very much, Mra 

VanNess. 

ASSEMBLYWOMAN KLEIN: Could I ask one more 

question, please? 

ASSEMBLYMAN DICKEY: Yes, Mrs. Klein. 

ASSEMBLYWOMAN KLEIN: It was brought out by the 

testimony that was in response to Mr. Spizziri You 

testified that approximately 60% of your case load is of 

minority groups. 

MR. VanNESS: Yes. 

ASSEMBLYWOMAN KLEIN: And you testified that you 

are defending approximately 80% of those charged with serious 

crimes in the State. 

MR. VanNESS: That's correct. 

ASSEMBLYWOMAN KLEIN: Do you agree with the 

estimate given by Mr. Sandman that approximately one in 

ten such crimes i s apprehended? 

MR. VanNESS: I have seen that statistic but. I 

cannot vouch for its accuracy; it seems to be reported 

from reliable sources that the clearance rate, and I 

think that's the terminology the police agencies use, is 

in that neighborhood. I would have thought it a bit higher 

but --

ASSEMBLYWOMAN KLEIN: We do have some figures 

from 1970 which show that in New Jersey the number of 

people confined in relation to the r..umber of serious 

crimes reported is 2.6%. The reason I am asking is that 

there was an inference in that testimony and in your 

responses that the reason that most of the people who 

suffered the death penalty were minority groups and the 

reason that most of your caseJoad is of minority groups 
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is because most of the crimes were being committed by 

minority groups. Do you concur with that? 

MR. VanNESS: In absolute numbers, no, I don't 

concur. A disproportionate share is being committed by 

minority groups and perhaps if I look at the records that 

the Assemblyman suggested I look at, I would find that a 

disproportionate share of the homicides have been committed 

by members of minority groups. My strong feeling is that 

if I looked further I would find that of those people 

who have been sentenced to death that a greater disproportion 

exists than would suggest on the feed-in side. Is that 

responsive? 

ASSEMBLYWOMAN KLEIN: Well, if only 10% of those 

that are reported are apprehended, how can you tell what 

the situation really is? 

MR. VanNESS: Well, I can't. I certainly can't 

deal with any set of figures that don't come to our at­

tention and if 90% is the correct number,they would never have 

come to our attention or to anyone else1s attention in terms 

of figuring it into the statistical base. It might well 

that the the crimes are being committed and they are 

going undetected and if they were, in fact, considered,that 

it would not be a disproportionate number as it related to 

minority groups but I can't deal with that because it is a 

very speculative number. 

ASSEMBLYWOMAN KLEIN: Thank you. 

ASSEMBLYMAN DICKEY: Thank you very much, Mr. 

VanNess. 

MR. VanNESS: Thank you. 

ASSEMBLYMAN DICKEY: Our next witness is Major 

Eugene Olaff, Deputy Superintendent of the New Jersey 

State Police. 

M A J 0 R E U G E N E 0 L A F F: Mr. Chairman and members 

of the Committee, I have been asked by Colonel Kelly to 

represent him here today to present his statement concern-

ing capital punishment and Senate bill #799. I believe 
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he has been in touch with your secretary and indicated 

that he, today, is in Kansas City serving on a national 

committee on law enforcement. 

I favor and advocate the retention of the death 

penalty in cases of a finding of guilty of murder in the 

first degree with the standards as proposed in the Assembly 

reprint of Senate bill #799. 

Since the United States Supreme Court handed down 

its controversial decision regarding capital punishment last 

year ruling it violated the 8th amendment, it was apparent 

this highly emotional is31Je would be the subject of many 

studies, hearings and legislative reviews throughout the 

nation. As a matter of fact the Supreme Court conditioned 

this. A cursory review of the ,.pinions, especially the 

dissenting Mr. Chief Justice Burger. suggested that a 

state or the United States Congress could enact laws re­

storing the death penalty as long as there were standards 

in its application. I feel the standards 1.n the proposed 

legislation under review,with the burdens of proof on both 

the defendant and the state with the immediate review by 

the State Supreme Court, are adequate. 

Since the central issue in the three cases heard 

by the United States Supreme Court was whether capital 

punishment was cruel and unusual and in violation of the 

8th and 14th amendments, I, again,. follow the opinion of 

Burger that the Constitutional prohibition cannot be con­

strued to bar the imposition of the punishment of death. 

Although not a panacea in preventing crimes of 

violence. I believe the existence of a death penalty 

is definitely a deterrent in instances. especially in cases 

covered by the enumerated acts of the proposed legislation. 

The quest ion of it being a det-.errent could be 

argued forever. but even if capital punishment cannot be 

established by statistics to be a dete'-rent. it is my 

opinion thA absence of a death penalty in New Jersey may 

be an invitation to commit murder. Whether or not the 
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death penalty is or is not carried out. it is the fear 

that death might be the punishment that deters. This fear, 

joined with speedy trials and expeditious review procedures, 

would make the deterrent effect very meaningful. 

Colonel Kelly also asked me to elaborate on a 

recent event that occurred in the State and this does not 

reflect deterrence as much as it does recidivism. Last 

year we had several people escape from our state correctional 

system, one of which, I believe, reference was made to by 

a previous speaker. This individual upon escaping from 

the correctional institution, became a fugitive and he was 

free for about five months and in that five months he became 

a suspect in over eight robberies Vh"' have tied him in with 

the murder of a citizen in thE: City of Newark, the serious 

wounding of a Newark detective - narrowly missing one of 

our detectives - later traced to the State of Pennsylvania 

where, in the apprehension of this man, he took the life 

of a Pennsylvania State Trooper, seriously wounded another 

Pennsylvania State Trooper and, of course. eventually he 

was killed himself. 

In this case, the individual we are speaking 

about had been convicted of murder on multiple counts 

back in the early 1960's and consequently was sentenced 

to death. Of course, as this becomesan issue throughout 

the years, his sentence was later commuted to a life 

sentence, to run consecutively. Now I realize that, probably, 

if the individual was confined in such a manner that he 

could not escape,this could not have happened.but it is 

an indication that he was an individual that, given the 

opportunity, was later responsible for taking the lives of 

additional people subsequent to his conviction. 

We recently had one of our troopers murdered on 

the 'I'urnpike, ::mother one seriously wounded. The case 

has not reached the courts at this time. People belonging 

to an organization believe we have indication that there 

is a specific design on directing criminal efforts towards 
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law enforcement in general. Now I am not at liberty to 

discuss this case openly, inasmuch as it hasn't come to 

trial,but it is a matter of record that our man was murdered 

on the Turnpike and our other trooper was seriously wounded. 

I am speaking for Colonel Kelly in behalf of the 

members of our organization and also for the members of 

law enforcement in general. It is our humblA opinion that 

the death penalty should be reinstated. We also realize 

that there are cases where you have crimes of passion. I 

think the standards and the guidelines that are provided 

by this legislation really indicate that consideration would 

be given to those individual instances. 

vle are primarily concerned about the individuals 

that go out and commit these he: -lous crimes. such as robberies, 

armed robberies, rape and the other crimes enumerated in 

this particular bill. We are'concerned about people that 

premeditate murder people that understand what the con­

sequences of their acts could be and many times are not 

concerned about the consequences. people that are hired to 

commit crimes - I guess it is a matter of record throughout 

the years that these cases can be pinpointed - so we are 

concerned about this type of individual that is not only 

a professional but an individual with a complete disregard 

for the lives of citizens and the members of the law en­

forcement system. Thank you. 

ASSEMBLYMAN DICKEY: Thank you, Major. 

Are there any questions? 

(no questions) 

The Committee will recess for lunch for a period 

of one hour. We will return at 2:00. 

(recess) 
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AFTERNOON SESSION 

ASSEMBLYMAN DICKEY: Ladies and gentlemen, I will 

reconvene the public hearing of the Assembly Judiciary 

Committee on the proposed amendments to Senate Bill 

No. 799. 

For the purposes of the record, we have received 

a letter from James M. Coleman, Jr., Prosecutor of 

Monmouth County, which with the approval of the other 

members of the Committee will be entered into the record 

of this hearing. Are there any objections from members 

of the Committee? (No obje~tions.) 

(Mr. Coleman's letter can be found 
on page 107 A. ) 

We have a letter from the Division of Criminal 

Justice, Department of Law and Public Safety, State of 

New Jersey, signed by Evan William Jahos, who is the 

Director of that Division, in which he says: 

"I submit herewith three copies of a report on 

Senate 799 prepared by the Division of Criminal Justice. 

11 It is my view that it would be inappropriate for 

the Division of Criminal Justice to take a position with 

respect to the reinstitution of the death penalty in 

this State. Rather, I believe that we can best assist 

your Committee by providing the type of study which is 

embodied in the enclosed report. We have attempted to 

consider three aspects of the problem. First, we have 

reviewed the current status of the law with respect to 

the death penalty. Second, we have analyzed Senate 799 

in light of the existing law and considered the technical 

sufficiency of the bill in that light. Third, we have 

reviewed the various legislative attempts throughout the 

country to reinstitute the death penalty subsequent to 

the United States Supreme Court's recent consideration 

of the problem. 

"I hope that our work will be of some value to 

the Committee. 11 
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--------------------------------------------------------

That is signed by Evan William Jahos. 

With the approval of the Committee, we will make 

the statement by the Division of Criminal Justice a 

part of the record of this proceeding. Any objection 

from any member of the Committee? (No objection.) 

I have also a written statement submitted on behalf 

of Brendan T. Byrne, Democratic candidate for Governor 

of the State of New Jersey, submitted to the Assembly 

Judiciary Committee, concerning the subject of the death 

penalty. With the permission of the Committee, we will 

enter the statement of Judge Brendan T. Byrne in the 

record of the proceedings. l'.ny objections? (No objections.) 

(Statement of Brendan T. Byrne can be 
found beginning on page 112 A.) 

Mrs. Klein has asked me to ~nter in the record the 

fact that the death penalty was abolished in the nation 

of Norway in 1905 and was reinstated briefly after World War II 

for war crimes. 

I would like to call as our next witness Mr. T. Girard 

Wharton. Acting Chairman, Criminal Law Revision Commission. 

Mr. Wharton. I see you have submitted a written 

statement to the Committee. Can you comment upon the 

statement without necessarily reading it in order to 

conserve some time. 

MR. WHARTON: That would be all right unless there 

are some questions. In order to prompt questions, I 

suppose the only thing to do is read it into the record. 

It is not very long. 

ASSEMBLYMAN DICKEY: All right. You go ahead and 

proceed. 

GIRARD W H A R T 0 N: I think I had 

better. 

Mr. Chairman and members of the Committee: I am 

appearing here for the Criminal Law Revision Commission, 

of which I was appointed Vice Chairman and am now the 

Acting Chairman because of the illness and inability 
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to appear of our Chairman, Professor Robert Knowlton of 

the Rutgers Law School. He is still a member of the 

Commission and still is consulted as to all aspects of 

our work. I am appearing for him. 

As I indicate in the statement, I am appearing here 

today at the request of your Chairman to comment on the 

proposed Death Penalty Bill, s 799, a copy of which has 

been made available to me for study. I propose to present 

to you the views of the Criminal Law Revision Commission 

on the issues raised by S 799 to the extent that those 

views are embodied in the Commission's two-volume report 

issued to the Governor and the Legislature in October of 

1971. This statement has been prepared by Richard B. 

McGlynn, former Deputy Attorney General, who is a member 

of the Commission and who accompanies me here today, and 

by John G. Graham, the Commission 1 s Secretary, and it has 

been reviewed and approved by me for the Commission. 

The Criminal Law Revision Commission was organized 

in 1969 "to study and review the New Jersey Statutory 

Law pertaining to crimes. . and prepare a revision . 

thereof for enactment by the Legislature." In our 1971 

report we proposed a comprehensive new Penal Code for the 

State which, we believe, represents the best thinking 

currently available on the subject. 

Shortly after passing the legislation creating our 

Commission, the Legislature moved to create a separate 

Commission to study capital punishment. Thus, our 

Commission considered the question of whether or not the 

death penalty should be retained as beyond the scope of 

its mandate. However, we drafted the proposed penal code 

on the assumption that the death penalty would be retained. 

Working on this assumption, we did and do propose some 

changes in the scope of the death penalty and in the procedures 

surrounding the decision whether it should be imposed. 

Thus, the Commission did undertake to deal with the 
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specific issues raised by S 799 and has proposed procedures 

which are in many respects similar and identical with 

those contained in S 799. The balance of my testimony 

will be devoted to an evaluation of the Commission's 

recommendations regarding capital punishment and related 

matters and a comparison of those recommendatiors with 

the provisions of S 799. 

Let me make clear, however, that neither the fact that 

the Commission made recommendations regarding capital 

punishment nor the substance of the recommendations should 

be construed as a decision by the Commission in favor of 

capital punishmenL We did -"•ot consider it appropriate for 

us to consider that issue, although there was considerable 

sentiment within the CommissioL itself for abolition. 

As we stated in our final report: 

"The second area which we considered as being 
beyond the scope of our mandate is capital punish­
ment. Again, the Legislature has moved to create 
a separate Commission to study this problem" In 
order not to conflict with the work of t.hat group, 
we have drafted the code on the assumption that 
the death penalty is to be retained. We have 
however, made some changes 1n the scope of the 
death penalty and in the procedures surrounding 
the decision whether it should be impas ed. The 
overall effect of these recommendations will 
in our view, be to reduce the number of instances 
in which the death penalty will l;e imposed. These 
recommendations should not, however, be construed 
as a decision by the Commission in favor of capital 
punishment. We did not consider it appropr.iate 
for us to consider that issue. If, however, capital 
punishment is to be retained, we then consider our 
recommendations as appropriately establishing the 
procedures under which the decision is to be made." 

The Commission's recommendations regarding the 

scope and procedures for capital punishment are found in 

Chapter 11 of proposed Ti.tle 2C of the New Jersey Statutes, 

the proposed penal code which deals with criminal homicide. 

For the convenience of the Committee, I am attaching a copy 

of our proposals and commentary on these subject.s. 

These. it should be noted, were written prior to the 

U. S. Supreme Court s decis:Lon in Furman against Georgia, 
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Its overall effect is to make the death penalty available 

only for certain types of homicides. Thus, like S 799, 

the Commission proposals would eliminate the death penalty's 

availability for kidnapping, treason and assault upon a 

high government official. 

The Commission's recommendations would make capital 

punishment available for only two types of homicides, 

a criminal homicide committed "purposely" and a "felony 

murder''. The Commission rejected the use of such terms 

as first degree murder, second degree murder and the 

like, unlike the approach of S 799 which would retain these 

terms. We did this because r,ore than a hundred years of 

experience with those terms has shown it to be impossible 

to give them a predictable mearing. The Commission's 

recommendations as to the types of crimes for which the 

death penalty would be available are broader than S 799, 

which would make only murder committed purposely subject 

to capital punishment. 

The Commission's recommendation that felony murder be 

retained as a capital offense was carefully reached. There 

was a strong belief expressed .Ln the deterrent effect of 

at least a limited felony murder rule. We considered it 

significant that juries, in exercising their discretion 

in imposing the death penalty, constantly singled out 

felony murder - that is, particularly armed robbery - for 

imposing that penalty. While the felony murder rule in 

some ways, imposes a form of liability without fault, we 

conceived our proposals to limit that rule to be adequate 

in that regard. And, we view armed robbery to be peculia.rly 

heinous and subject to at least some marginal deterrence 

by retaining the death penalty in that instance. 

Another point of difference between the Commission's 

recommendations and S 799 is that the proposed code 

contains a definition of the word "purposely", whileS 799 

does not. In fact, all of the other operative terms used 

in Section 1 of S 799, such as "knowingly" and "recklessly", 
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are explicitly defined in the proposed code and lack further 

definition in S 799. "Purposely", under the code,. means 

that the defendant had a 11 conscious object 11 to engage in 

the proscribed conduct or to cause the proscribed result. 

The Commission's approach and that of S 799 to 

the procedure for imposition of the death penalty are 

quite similaro Both provide for a bifurcated trial and sentence 

hearing. Both provide lists of aggravating and mitigating 

factors to be considered in assessing whether or not 

the sentence should be death. There are, however, some 

significant differences. The code would permit the Court 

to sentence an offender for ·1hom capital punishment is an 

available alternative to life or a specific term of years 

between 10 and 20 in the absence of aggravating factors or 

the pre~ence of mitigating factors (referring to Section 

2C:ll-7a). Moreover, under the code no Judge could sentence 

death without a jury verdict recommending same. S 799 would 

allow the Judge tu sentence to life or death, following a 

hearing, on the defendant 1 s motion and with the State's 

approval. 

A major difference in the approach of the code and 

that of S 799 is in the area of guilty pleas and plea bar-

gaining. S 799 would not permit any guilty plea to be 

entered to any indictment for murder and would require a 

trial by jury .in every murder case (referring to Section 3). 

The proposed code completely rejects this approach and 

would permit and encourage plea bargaining in homicide as 

in all other cases. The Commissioners found that one of the 

benefits of a comprehensive penal code would be its encourage­

ment to plea negotiations and agreements. The code"s approach 

to criminal homicide would specifically permit a plea of 

guilty, with the State's and Court" s concurrence t.o murder 

as a non capital crime or as a crime of the first degree 

(Section 2C:ll-7). Moreover, to avoid constitutional 

problems, it would be further possible under the code for 

an offender to plead guilty to murder as a capital crime, 
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with the sentence to be determined by a jury on the sentence 

hearing or, as noted above, by the Judge if he decides that 

life imprisonment is appropriate. In our view, any statute 

requiring a trial by jury in every murder case is unwork­

able and impractical. This alone requires rejection of 

the bill under consideration in its present form. In all 

of our urban counties the trial of cases would break down 

completely if a trial of every murder indictment were 

required. That was pointed out by Mr. Van Ness this morning. 

It might well require increasing Judges and supporting 

staffs and facilities by 50 per cent or more. The marginal 

deterrence of a death penalty - the result of perhaps 1 

per cent of all murder trials - simply is not worth this 

expenditure and disruption. A ~vay of bargaining out 

most cases is essential to any statute re-enacting capital 

punishment. 

Certain other differences in approach between the 

code and S 799 should be noted. The code would require a 

higher standard of proof, i.e., beyond a reasonable doubt 

as opposed to a 11 preponderance of the information 11 , at 

the sentencing hearing. In other words, the sentencing 

jury under the code would be charged that it could not 

recommend a sentence of death unless it found one of the 

aggravating circumstances beyond a reasonable doubt, and 

that there were no mitigating circumstances sufficiently 

substantial to call for leniency. The Commission felt that 

the reasonable doubt standard was more appropriate in an 

area of such great sensitivity as capital punishment. 

The last major difference in approach between S 799 

and the proposed code is in the area of parole eligibility 

and probation. S 799 would create three types of life 

sentences for those found guilty of first or second degree 

murder: life imprisonment without eligibility for suspension, 

parole or reduction~ life imprisonment with a fixed minimum 

imprisonment for 30 years~ and life imprisonment with the 

existing parole eligibility. The first type, which we 
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might call "true life", is proposed by S 799 for treason, 

and "true life" or "life for 30 yearsn the second type, 

would be available for assault on a high government 

official. 

The proposed code rejects the concept of a "true life" 

sentence. It p.rovides for a mandatory sentence of imprison­

ment only for those convicted of capital offenses, that is, 

purposeful murder and felony murder.· but provides that 

the sentence be life or a fixed term from 10 to 20 years. 

An offender sentenced to life under the code would not 

be eligible for parole until 15 yearswereserved. 

The code does not. lea ''e unfilled.· however, the 

potential gap between a life sentence and a fixed term 

between 10 and 20 years. It prov~ des for the potential 

imposition of an extended term for crimes of the first 

degree for a term to be fixed by the Court between 20 

years and life imprisonment. That is in Section 2C:42-7. 

Extended terms may be based upon a set of factors, such 

as previous offenses, multiple offenses. a severe and 

dangerous psychiatric condition, or professional criminality. 

Imprisonment would not be mandatory under the code 

for those convicted of any non-capital homicide.. Moreover, 

under the code only those offenders sentenced to life 

imprisonment would not be eligible for parole before 15 

years were served .in confinement. In fact, the code proposes 

immediate parole el.igibility for all offenders not sentenced 

to life imprisonment. In this connection, it should be 

noted that the Commission stated in its commentary that the 

provision as to immediate eligibility was absolutely 

essential to the code. The discretion of a full-time Parole 

Board should in the view of the Commission be as absolutely 

unfettered as possible in determining whether to parole 

or to continue imprisonment. 

While the Commission recommended l.5 years as a 

minimum before parole eligibility for llfers it actually 

bel1eved 15 years to be too long and would have preferred 
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to replace it with a period not in excess of 10 years. 

We realized, however, that this decision is intimately 

bound up with the abolition or limitation of the death 

penalty. If the decision is not to abolish, our recom­

mendation of 15 years minimum sentences for lifers should 

stand. 

In conclusion, then, it is submitted that all of 

the issues dealt with in S 799, with the exception of abol­

ition, were fully considered by the Criminal Law Revision 

Commission and its proposals thereon have been integrated 

into the proposed code. The basic approach set forth in 

S 799 is that which was reached by the Commission. Yet 

the differences in specifics, particularly regarding the 

availability of plea negotiation and in life sentences, 

are considerable. Our recommendations in these areas were 

carefully considered and we believe them to be correct, 

proper, and just from the point of view of the individual 

and society ln general. 

I thank you, Mr. Chairman and members of the 

Committee, for the opportunity of presenting the Commission's 

views at this hearing. (See page ll3A for attachments 

to Mr. Wharton's statement.) 

ASSEMBLYMAN DICKEY: Thank you, Mr. Wharton. 

MR. WHARTON: I will be glad to answer any 

questions if there are any. 

ASSEMBLYMAN DICKEY: I am very interested in the 

plea bargaining aspect that you point up. Wasn't that 

the subject of a Supreme Court decision which held that 

the plea bargaining made the defendant make a hard choice 

between either life imprisonment or gambling with his 

life? 

MR. WHARTON: I will ask Mr. McGlynn to answer 

that. 

RICHARD B. MC GLYNN: The answer is yes, Assembly­

man. We believe that we have solved that in the Commission, 
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as we tried to say in the report, by making it possible 

for a plea of guilty to be entered to a capital crime, 

one where the death penalty is available. That was the 

problem that was inherent in the previous statute. The 

defendant could only avoid the possible imposition of 

the death penalty by entering a plea of guilty. And that 

would finally avoid it under the existing statute, which, 

of course, is bad. 

Our way of solving that problem is to say that 

capital punishment, assuming it is decided to continue 

it, might be available for one who pleads guilty to a 

capital offense. He could erter a guilty plea to a 

capital offense. Thereafter, the judge would have to 

decide whether or not to sente~ce to life or to impanel 

a jury and determine whether or not a death sentence might 

be recommended by the jury. 

ASSEMBLYMAN DICKEY: Mr. McGlynn, the argument 

seems to be advanced in the statement by Mr. Wharton that 

this plea bargaining aspect would cut down the amount of time 

for trials, etc. 

If a defendant is given the choice of entering a 

plea of guilty but not knowing what the court might do, 

wherein is there plea bargaining then'? 

MR. MC GLYNN: Well, any plea that is entered now 

has to be done with the approval of the court. And the 

court could very well say on a plea to less than a capital 

offense proposed by a defendant, "I'm sorry. I won't 

accept it. I want a plea to a capital offense because 

in my judgment this is an appropriate case for me to 

impanel a jury to determine whether or not you should be 

sentenced to death." The defendant might very well choose 

to plead guilty at that point, believing that there were 

sufficient other mitigating factors so that he could 

convince the judge or the jury that the death penalty 

should not be imposed. 
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ASSEMBLYMAN DICKEY: I see. In other words, because 

we have built in the bifurcated type hearing and the 

opportunity to consider aggravating and mitigating circum­

stances, the defendant is not put in as much jeopardy as 

heretofore. 

MR. MC GLYNN: That is our judgment. 

ASSEMBLYMAN DICKEY: Do any other members of the 

Committee wish to ask questions? Mr. Wallace? 

ASSEMBLYMAN WALLACE: No questions. 

ASSEMBLYMAN DICKEY: Mr. Dawes? 

ASSEMBLYMAN DAWES: No. 

ASSEMBLYMAN DICKEY: ~1rs. Klein? 

ASSEMBLYWOMAN KLEIN: No. 

ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer? 

ASSEMBLYMAN KEOGH-DWYER: No. 

ASSEMBLYMAN DICKEY: Will you just bear with me 

a moment. I think I may have another one. 

Mr. Wharton, I am interested in your suggestion that 

we put definitions into the bill, such as the definition 

of the word "purposely" and some of the other technical 

words here. Would you suggest we use the definition 

that is suggested in the proposed Penal Code? 

MR. WHARTON: Yes, sir. 

ASSEMBLYMAN DICKEY: Any other questions? 

MR. WHARTON: I might say that during the summer 

the Commission has been meeting at regular intervals to 

consider commentaries from the Attorney General's Office, 

the Public Defender's Office, etc., and the code as we 

submitted it to the Governor and the Legislature, the 

two volumes, will be rewritten in sections and made 

available, of course, to the Governor and the Legislature. 

We heard representatives. We not only considered written 

comments, but we have had before the Commission these 

people. 

ASSEMBLYMAN DICKEY: That is fine because our 

Committee has been assigned the duty of studying the 
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proposed penal code with the thought that once we can 

resolve the matter, we will introduce it in the form 

of bill legislation. 

MR. WHARTON: As I say, it would seem to us once 

the basic decision has been reached as to whether to 

retain the death penalty for any purpose that whatever 

is done should be embraced within the framework of the 

Uniform Penal Code and not in separate legislation such 

as this. And I say we hope to have the amendments and 

changes in the Code as we submitted it to you originally 

available very soon. 

ASSEMBLYMAN DICKEY: :-.irs. Klein has called my 

attention to your recommendation about a 15-year minimum 

sentence rather than the 30-year that is set forth in the 

Committee amendments. Would you care to comment as to 

why you think 15 years or even 10 might be more appropriate? 

MR. WHARTON: Well. as I point out, we covered 

the possibility of extended terms. You have the question 

of 15 years. As I saidj in the report. there were a number 

of the members of the Commission who felt that 15 years 

was too long and that a mandatory 10 was sufficient, and if 

you have a full-time Parole Board which is really dedicated 

to doing an effective job, that the matter of relief of 

a lifer, if you will, should be left largely in the hands 

of the Parole Board. You shouldn't require a man or a 

woman who may well be on the way to rehabilitation to 

spend more than 15 years or 10 years with no chance of 

release at all. 

I think that was the feeling, was it not Mr. 

McGlynn? 

MR* MC GLYNN: Exactly. 

ASSEMBLYWOMAN KLEIN: My question about that has 

to do with the wording of this. 

MR. WHARTON: What page? 

MR. MC GLYNN: It would be the last page, page 8. 

I gat.her. 
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ASSEMBLYWOMAN KLEIN: It says here, "We realized 

however that this decision is intimately bound up with 

the abolition or limitation of the death penalty. If 

the decision is not to abolish,"- that means to keep 

the death penalty - "our recommendation of 15 years 

minimum sentences for lifers should stand." But if 

you abolish the death penalty, then you are saying 

you should have shorter sentences. 

stand that. 

I don't quite under-

MR. WHARTON: As I say, they felt that if the 

death penalty is abolished and persons can only be sentenced 

to life imprisonment as a maximum, you should not require 

a longer period than 10 or 15 years, as the case might be, 

where no parole or eligibility for parole is possible. 

Of course, if you are going to have the death penalty, 

a person goes out as soon as his appeal is finished. If 

it is decided life imprisonment is the most severe, then 

his eligibility will be determined at the 15th year or 

thereafter. If a person is obviously a hardened criminal 

or he is a bad actor or he does all sorts of things while 

he is in prison, he will probably never get out. But 

I don't. think he should be required to stay more than 15 

years in any event. 

ASSEMBLYWOMAN KLEIN: But you say if the decision 

is not to abolish, I mean if we keep the death penalty, 

"our recommendation of 15 years minimum sentences for 

lifers should stand." 

I don 1 t understand why you want the 15-year 

minimum sentence if you have the death penalty, but you 

don't want it if you don't have the death penalty. 

MR. MC GLYNN: If the decision is not to abolish, 

our recommendation of 15-year minimum sentence for lifers 

should stand. 

We felt, at least as I understand what the Com­

mission said, that if we are going to have the death 
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penalty; it probably represents an expression by the 

Legislature of the people's will that we have either 

this final disposition of death or that people sentenced 

to life imprisonmentJ which is about as close as you can 

get, should not be eligible to come out on the street 

for some substantial period of time. 

In t.he vlew of the Commission the longest period 

of time anybody should be asked tv spend in jail without 

being eligible for parole was 15 years. 

The statement thus is an attempt I think, to 

build into the theory of life imprisonment with death 

as an availability a systsm of gradations that makes 

more sense than having a 10-year minimum eligibility and 

then the big gap all the way ''P to death. 

Do I explain it? 

ASSEMBLYWOMAN KLEIN: I think I do understand 

what you mean. Then the Commission feels 1n the absence 

of a death penalty, you do not want to leave an alternative 

of a very long term of imprisonment beyond the 10 years. 

MRG WHARTON: The majority of the Commission felt 

we could leave it at 15, but there was quite a bit of 

sentiment for making it as low as 10. But that would 

be a legislative prerogative as to where you want to 

draw t~e line if you do not have the death penalty. 

MR •. MC GLYNN: I think, to further respond, the 

Commission's position was vehemently opposed to the idea 

as Mr. Wharton said, of a true life sentence. 

ASSEMBLYMAN DICKEY: I have a question concerning 

your statement on page 6, Mr. Wharton. This deals with 

the subject of standard of proof with reference to the 

consideration of penalty. 

MR" MC GLYNN: Yes. 

ASSEMBLYMAN DICKEY: You point up that the bill 

as amended would call for a preponderance of the information 

at the sentencing hearing and call our attention to the 
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fact that the code calls for a standard of "beyond a 

reasonable doubt." 

As I look at the bill, it occurs to me, sir, 

that what we are trying to do there is to give the defendant 

a standard 

MR. WHARTON: Could you give me the page. 

ASSEMBLYMAN DICKEY: Page 7. (Continuing) 

a standard of proof by which it is easy for him to present 

mitigating circumstances. 

In other words, the thrust of the bill is that 

where there are mitigating circumstances a defendant 

should not be bound by the st~ict rules of evidence but 

should be permitted to submit, even informally, those 

mitigating circumstances which ~he court or the jury should 

consider to obviate the death penalty. It would seem in 

fairness to the defendant that we should not impose a 

strict standard of proof in that area. 

I would like to have your comments on that. 

MR. WHARTON: Mr. McGlynn, do you want to take that 

while I look up a section here? 

MR. MC GLYNN: I think we are talking about two 

different things. The first is the admissibility of evidence 

at the sentence hearing. Under the code, as under your 

bill, there would be no requirement that any evidence 

sought to be admitted be admissible solely under the rules 

of evidence. Although I think your bill does say the 

prosecutor has got to get things in under the rules of 

evidence, the defendant can get them in even though 

they don't satisfy the rules if the judge thinks they are 

relevant. The effect of the code would be the same. 

The question then arises as to what is the jury 

told after they have heard all of this evidence. You refer 

to it as information in your bill. What is the jury told 

as to what the standard is before they can recommend a 

sentence of death? 

15 A 



Under your bill, at least as I read it, the judge 

would have to say that all the prosecution would have to 

show would be that there is the existence of one of the 

aggravating circumstances by a preponderance of the 

evidence and that the defendant has failed to satisfy 

you by the preponderance of the evidence of the non­

existence of one of the mitigating circumstances. 

The effect of the code would be at least to say 

this: The jury is told in the sentence hearing, 11 You 

must find that the State has proven to your satisfaction 

beyond a reasonable doubt the presence of one of the 

aggravating circumstances." The code at least goes that 

far. I think that is a safer burden and a more appropriate 

burden in this kind of an area. 

MR. WHARTON: As I said in the statement, not only 

must they find at least one of the aggravating circumstances 

beyond a reasonable doubt, but that there were no mitigating 

circumstances officially substantial that call for leniency. 

If you are going to give a jury an opportunity 

to sentence a person to death, it seemed to us there 

should be proof beyond a reasonable doubt just as if 

he were being tried and the jury were finding as part 

of a trial, a nonbifurcated trial. 

ASSEMBLYMAN DICKEY: Mr. Spizziri, any questions? 

ASSEMBLYMAN SPIZZIRI: Yes. Mr. Wharton or Mr. 

McGlynn, in the determination of the period of time of 

incarceration before eligibility for parole, did the 

Commission review such cases as the Edgar Smith case, as 

far as rehabilitation of a person of this type is concerned 

in arriving at that 15-year maximum? 

MRo WHARTON: Yes, sir. 

ASSEMBLYMAN SPIZZIRI: It did. Was it the Corn-

mission's feeling that he was a good example of a 

rehabilitated, convicted murderer? 

MR. MC GLYNN: I can't say that the Commission 
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specifically considered whether or not Edgar Smith 

was sufficiently rehabilitated. What I can say, I think, 

is that the Commission considered whether or not the 

system ought to provide the possibility that someone 

would be sentenced to life imprisonment without any 

eligibility ever for rehabilitating himself. That was 

a decision that we did approach and we almost unanimously, 

as I recall it, agreed that that was not an appropriate 

response for the system to make to individual misconduct. 

ASSEMBLYMAN SPIZZIRI: You answered my question. 

Thank you. 

ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer? 

ASSEMBLYMAN KEOGH-DWYER: Mr. Wharton, did the 

Commission during its deliberation and review consider 

the age of the criminal? Perhaps you thought if a 

man was 50, 30 years was too long. Did you consider 

sliding scale by which older prisoners who might not 

be dangerous after 15 years might be released and the 

younger ones would serve, say, a full 30 years? 

a 

MR. WHARTON: I don't recall that we ever considered 

age as the basis for a sliding scale of eligibility for 

parole. I don~t recall any such approach as that. 

ASSEMBLYMAN KEOGH-DWYER: All right. Thank you. 

ASSEMBLYMAN DICKEY: Does any other Comrni ttee 

member wish to ask any questions? (No response.) 

Thank you, Mr. Wharton and Mr. McGlynn. 

ASSEMBLYMAN DAWES: Mr. Chairman, before we go 

on, I have a motion. 

ASSEMBLYMAN DICKEY: Go ahead. 

ASSEMBLYMAN DAWES: Mr. Chairman, I make a motion 

that the Judiciary Committee release favorably Senate 

Bill 799 with the proposed Assembly Committee amendments 

which are attached in the advance copy Assembly reprint. 

ASSEMBLYMAN SPIZZIRI: I second the motion, Mr. Chair-

man. 
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ASSEMBLYMAN DICKEY: This is a meeting of the 

Assembly Judiciary Committee. We are in the middle of 

a public hearing, but if the Committee wishes to suspend 

the hearing at this moment to consider the bill, I will 

first of all take a vote on whether we shall suspend 

the public hearing at this time. Does somebody make 

that motion? 

ASSEMBLYMAN WALLACE: I so move. 

ASSEMBLYMAN DAWES: I second it. 

ASSEMBLYMAN DICKEY: I assume that you are with­

drawing your prior motion. 

ASSEMBLYMAN DAWES: 

is your ruling. 

ASSEMBLYMAN DICKEY: 

the prior motion. 

ASSEMBLYMAN DAWES: 

I will, Mr. Chairman, if that 

Ycu consent to withdraw 

Yes. 

ASSEMBLYMAN SPIZZIRI: Yes. 

ASSEMBLYMAN DICKEY: The question before the Com­

mittee is whether the Committee shall suspend the public 

hearing and proceed to a consideration of the bill itself 

and its release to the General Assembly. 

ASSEMBLYWOMAN KLEIN: May I speak on that motion? 

ASSEMBLYMAN DICKEY: I will hear you, Mrs. Klein. 

ASSEMBLYWOMAN KLEIN: Mr. Chairman, this Committee 

hearing was advertised well J.n advance and I see by the 

list that numerous people have prepared testimony for the 

Committee's consideration. 

I don't think for a moment that this hearing was 

called in order to provide a platform for the ones who 

were heard earlier this morning to the exclusion of those 

who prepared for the afternoon. 

I would suggest that it is rather unfair to the 

publ1.c who took us at our word that we wanted to hear 

from them and made preparation to appear for us to dis­

co~tinue the hearing and proceed to act on the bill without 
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having given them an opportunity to present their testimony. 

I also would remind the Chairman that at a previous 

hearing on a bill at the termination of all the testimony, 

I made a similar motion for a bill to be released from 

Committee and at that time I was told it was inappropriate 

to do it at that time, but that the Committee should 

retire first for consideration of the testimony. 

I would suggest to you, Mr. Chairman, what was 

proper at that time, and that was your ruling at that 

time, would also be proper at this time. Knowing how 

fairminded you are about such things, I feel sure that 

you will consider this motion to be out of order. 

ASSEMBLYMAN DICKEY: Anyone else care to speak 

on the motion? 

I join with Mrs. Klein in urging that we defeat 

the motion. I feel that we owe a responsibility to 

the public to continue this public hearing. I think there 

have been some recommendations submitted by the Criminal 

Law Revision Commission which ought to be taken into 

account by the Committee, also the recommendations 

of our own counsel, Mrs. Donath. But I only have one vote. 

ASSEMBLYWOMAN KLEIN: You do not intend to assert 

your prerogatives as Chairman and declare this motion to 

be out of order as you did previously, Mr. Chairman? 

ASSEMBLYMAN DICKEY: I think we allowed your 

motion to go to a vote and retired ---

ASSEMBLYWOMAN KLEIN: No, Mr. Chairman, we did 

not. 

ASSEMBLYMAN DICKEY: 

three to three vote. 

Yes, we did. It was a 

ASSEMBLYWOMAN KLEIN: We didn't vote on it. 

ASSEMBLYMAN DICKEY: Yes, we did. 

ASSEMBLYMAN DAWES: We certainly did vote on it 

because I was the one missing and was criticized in the 

paper for leaving early. 

ASSEMBLYWOMAN KLEIN: That was upstairs. You did 
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not vote on it at the time that I made the motion. 

ASSEMBLYMAN DAWES: Maybe it was upstairs, but 

you made it. public a number of times. 

I call the question. 

ASSEMBLYMAN DICKEY: The motion before the 

Committee is to suspend the public hearing and proceed 

to a consideration of Senate Bill No. 799 with the Assembly 

Committee amendments. 

Call for vote: Mr. Wallace? 

MR. WALLACE: I vote, "aye." 

ASSEMBLYMAN DICKEY: Mr. Dawes? 

ASSEMBLYMAN DAWES: Aje. 

ASSEMBLYMAN DICKEY: Mrs. Klein? 

ASSEMBLYWOMAN KLEIN: No. 

ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer? 

ASSEMBLYMAN KEOGH-DWYER: No. 

ASSEMBLYMAN DICKEY: Mr. Spizziri? 

ASSEMBLYMAN SPIZZIRI: Yes. 

ASSEMBLYMAN DICKEY: I vote. "no." 

It is a tie vote. The motion is lost. We will 

continue the public hearing. 

The next witness is Mr. Richard Clement, Chief, 

Dover Township Police Department, representing the New 

Jersey State Police Chiefs Association. 

RICHARD c. C L E M E N T: Mr. Chairman and 

members of the Committee: Thank you very much for the 

invitation to appear here today. 

My name is Richard C. Clement, Chief of Police of 

the Dover Township Police Department, Toms River, New Jersey. 

I have been a Police Officer for 27 years and I am here 

today. before this Committee. representing the New Jersey 

State Association of Chiefs of Police. I have been asked 

to come before your Committee with the unanimous backing 

of the State Association in favor of Se~ate Bill No. 799, 

introduced on March 20 1972. 
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I do not intend to belabor this Committee with facts and figures 

which you are already aware of. But I am here to bring up some points 

that I feel are extremely important to not only every law enforcement 

officer .in the State of New Jersey, but also to the general public. 

We feel very firmly that the death penalty has never been 

abolished-that the power to impose it has merely been transferred to 

the now immune criminal. 

The normal mind is sensitive to the death of another human 

being. The callous mind will tolerate the slaughter of eight nurses in 

one hour, mass snipings, child butchery, bombings, stranglings, and 

other bizarre acts. 

The deliberate criminal, equally callous, but less bizarre, en-

gages in murder for hire I felony murders I arson I kidnapping I ect. They I 

too, can act as they choose without fear of the death penalty or fear of 

even having to serve longer than is required for automatic parole. There 

is no reason not to kill the apprehending policeman, the State's witness, 

the trial judge, or anyone else standing between confinement and freedom. 

Further, the callous criminal has no moral compunction to pre-

elude killing to effect an escape. 

Law does not attempt to delve into the unique mentality of each 

individual. The reasonable man is an objective standard. Nor is the law 

asked to accept sociological apologies for cases in tort, contract, real 

property, negotiable instruments, or the like. The individual is held to 

the maximum that "ignorance of the law is no excuse". 
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The elimination of the death penalty in conjunction with other 

lenient sentencing policies, e.g., concurrent sentences and automatic 

parole, has exposed the American public and its Officers to serious 

jeopardy. When the Government relinquished this power over the crim­

inal, it gave the criminal the power to impose it upon the victim: society. 

The punishment for being an arresting Police Officer: death. 

The punishment for being a State's witness: death. The punishment for 

being a juror finding guilt: death. The punishment for discovering a 

burglar, auto thief, pusher, arsonist, or kidnapper at work: death. 

It is inconceivable, in our great society today, that the average 

taxpayer-citizen is fearful to exercise his right of freedom; being able 

to not only walk the streets, but while sitting within his own home, fear 

of being robbed and killed. Fear of riding in his car through certain 

areas without locking his doors and praying to God his car does not break 

down, from the thought of death constantly on his mind. This fear is not 

fear of a foreign country, but fear of the criminals that roam our streets. 

I might add, day or night. 

We have fear. The criminal does not have the fear of what will 

happen to him if he takes a life. 

No, gentlemen, the death penalty has not been abolished. It 

has merely been relegated to other powers. What we, the State Chiefs, 

are asking is that the power be given back to the proper authority. That 

one may stand trial before a judge and jury. A person will know that if 

he takes a life, he will stand trial and have every due process of law 
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afforded to him, and if found guilty, he will receive 

the same penalty that he so freely gave out to an innocent 

victim who did not have the opportunity of a judge and 

jury. 

It is for the above reasons that we, the New Jersey 

State Association of Chiefs of Police, endorse Senate Bill 

No. 799. 

ASSEMBLYMAN DICKEY: Thank you very much, Mr. 

Clement. 

Any questions from the members of the Committee? 

(No questions.) 

Thank you for coming. 

Rev. Paul Stagg, Coalition for Penal Reform. 

PAUL S T A G G : Thank you, Mr. Chairman and 

members of the Committee. 

May I thank you for honoring democratic process and 

having invited us to appear, giving us the chance tv do so. 

My name is Paul L. Stagg and I am Chairman of the 

Coalition for Penal Reform in New Jersey, in whose behalf 

I am offering testimony opposing S 799 with its proposed 

Assembly Committee Amendments. 

The Coalition for Penal Reform is a broad-based, 

state-wide organization comprised of more than sixty community, 

social, and religious institutions. Its primary objective 

is to bring constructive change in the penal system which 

in informed circles is regarded as counter-productive. 

It seeks alternatives to the present system of incarceration 

of offenders in massive prisons which have been described 

as factories of crime maintained at the taxpayer's expense. 

There are indications in New Jersey of a more 

enlightened policy in regard to the treatment of offenders. 

This is evident in tentative steps toward meaningful job 

training, work-release, small scale community-based centers, 

and other rehabilitative measures that hold out more hope 

of curtailing recidivism, protecting the public, and 

restoring the offender to productive citizenship. Such 
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steps are in keeping with a rational approach to a serious 

social problem, and it is encouraging that this enlightened 

posture is supported by a broad spectrum of citizens from every 

walk of life. 

In view of these positive approaches of an enliqhtened correctional 

system~ it is most disturbing that t\fe shoulrl no\'J be confronted \~lith a back­

ward step in the form of a reintroduction of t!1e death penalty, 1n the pro­

posed legislative bill, Senate No. 799, v1ith proposed Assembly Committee 

Amendments. It is concerninq the death peaalt.v, declared unconstitutional 

by the United States Supreme Court as it has usually been practiced in the 

country and by the State Supreme Court as exacted in ~·:e,,., \Jersey, that the 

focus of this testimony is directed. 

F1urder. rape, and other felonies are ~orrendous and in no sense to be 

condoned. Considerino th3i.rshockinq qravity, one can understand why somP. 

should advocate the death penalty. Rut there are equally serious constitu­

tional, moral, humane, and praqmatic qrounds for strong dissent to a prac­

tice which is a disgrace to civilizerl society. The struqf)le of civilized 

society has been to curb the unlimited blood revenqe of tribal society and 

to develon mP.asures which, while protectino society, would be more rational 

and humane than the death penalt.v Nhich neither ~eters the murderer nor 

qives any opportunity of justice to a person executed for a crime he did 

not commit. 

hfhile the five Unitert States Supreme Cour·t judqes gave different rea­

sons for opposino the death penalty in the country; they were all aqreed 

on the fo 11 m .. li ng counts: 

"That the death r-enalty imposed as it is, \1-lith infrequency and by 

juries tilhich operate with no discernible stanrlards,whatever, is 

unconstitutionally •cruel and unusual .• 

'!That the purpose of the death penalty, whether it be retributi en 
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or deterrence, cannot be achieved when it is so rarely used. 

11 That one purpose of the Eiqhth Amendment, \'llhich forbids 'cruel and 

uausual punishment', is to prohibit legislatores from imoosinq pun-

ishments like the death penalty which, because of the way they 

actually function, serve no valid nurpose ... 

- quoted from an article on 11 Capital Punishment and 
the Supreme Court", by Professor Hugo /'.. Bedau, in 
the Jevlish Advocate, August 10, 1972. 

One of themany orqanizations of the Coalition is the l~merican Civil 

Liberties Union, and in a very cogent statement in a pamphlet entitled 

11The Case Against the Death Penalty", it sums up comoellinq reasons against 

the barbarous practiue of execution~ as follows: 

I quote here at length from this pamphlet which was 

written by, I think, one of the persons who will be speaking at 

the hearing this afternoon, Professor Bedau. 

1 ... Capital punishment is cruel and unusual, in violation of the 

Eighth Amendment of the United States Constitution. It is a relic 

of the earliest days of penology, when slavery, branding, and other 

corporal punsshments I•Iere commonplace; 1 ike those other barbaric 

practices, it has no place in civilized society. 

2. "Executions in orison gave the unmistakable message to all society 

that life ceases to be sacred when it is thouqht useful to take 

it and that violence is leqitimate so lonq as it is thought jus­

tified by pra~matic concerns that anpeal to those havinq power 

to ki 11. 

3. "Capital punishment deniPs due process of law. Its imposition is 

arbitrary, and it forever deprives an individual of the benefits 

of nev1 lat"' or new evidence that mi')ht affect his conviction. 
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4. 11 The \1-!orst and most dangerous crininals are rarely those executed. 

The death penalty is applied randomly at best and <1iscriminatorily 

at worst.It violates the constitutional quarantee of the equal 

protection of the law because it is imposed almost exclusively 

aqainst racial minorities, the poor, the uneducated- persons IJI!ho 

are victims of overt discrimination in the sentencinq process or 

""ho are unab 1 e to afford expert and dedicated counsel. 

5.":-<elianco on the rleath penalty obscures the true causes of crime and 

distracts attention from the effective resources of society to con­

trol it. 

6. "Capital punishr'lent is wasteful of resources, demanding a disoro­

onrtionate expenditure of time an~ energy by courts9 prosecutin~ 

attorneys~ defense attorneys, juries, courtroom anrl correctional 

personnel~ it burdens the system of criminal justice, and it is 

counter-productive as an instrument for society•s control of violent crime. 

It uniquely epitomizes the tragic inefficiency and brutality of a resort 

to violence rather than reason for the solution of difficult social 

problems ... 

There are those that arl)ue that the death penalty is a deterrent to 

crime and that to abolish it is to license murder, rape anrl the like. 

Hm·,ever 9 there is experience to show that the death nena lty as practiced is 

no more a deterrent to crime that imprisonment. In fact, there is some 

evidence to show that the exaction of the death penalty may encourage crim­

inal violence. The experience of a number of states gives no basis for 

alarm at the prospect of endinq the death penalty. For examples: Delaware 

abolished the death penalty in lq58, and no upsurge in murder or rape re­

sulted. In lqn4, Oregon abolished capital punishmPnt, anrl there was no 
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increase in violent crime. The case of Wisconsin is even more impressive. 

In 1853, t•.!isconsin pioneered in banishinq capital punishment, and the record 

shows that at no time since has there been an increase of murder and other 

fel ani es traceable to the end of the death pena 1 ty. 

The argument that capital punishment is a deterrent to crime has been 

thoroughly discredited in major studies on the death penalty. Documentation 

may be found in such studies as the following~ 

Bedau, ed., The Death Penalty in America, 1967. 

Dann~ The Deterrent Effects of Capital Punishment, 1935. 

Reckless, in Crime and Delinquency, 1969. 

Sellin, The Death Penalty, 1969. 

Sellin, ed., Capital Punishment, 1Qfi7. 

From such studies, Hugo r. •• Bedau in a pamphlet bE~aring the title, The Case 

Aqainst the Death Penalty {published by the American Civil Liberties Union, 

January, 1973}, summarizes the limitations of the death penalty as a de­

terrent as follows: 

And these, members of the Committee and Mr. Chairman, 

are very weighty considerations. 

11 A. Use of the death penalty in a qiven state does not decrease the 

subsequent rate of criminal homicide in that state 

B. Use of the death penalty in a given state may increase the sub­

sequent rate of criminal homicide in that state 

C. Death penalty states as a group do not have lower rates of criminal 

homicide tha~ non-death penalty states 

D. States that abolish the death penalty do not show an increased rate 

of criminal suicide after abolition 

E. States that have reinstituted the death penalty after abolishinq it 
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have not shown a decreased rate of criminal homicide 

F. In bJo neighborin<1 states, one \'lith the death penalty and the other 

without it - the one with the death penalty does not show any con­

sistentyy lower rate of criminal homicide 

G. Police officers on duty do not suffer a higher rate of criminal 

assault and homicide in states that have abolished the death 

penalty than they do in death penalty states. 

H. Prisoners and prison personnPl do not suffer a higher rate of 

criminal assault and homicide from life-term prisoners in abolition 

states than they do in death penalty states." 

Not only does the death penalty not deter crime, but its imposition is 

unfair and unjust. There is substantial evidence to show that courts have 

often been arbitrary, racially biased, and discriminatory against the ~oor 

in the way they have tried and sentenced some persons to death and others 

to prison. This, may I add, is man playing God. This fact 

throws light on why Blacks and other minorities predominately 

object to the death penalty while many Whites as members of 

an affluent dominant class favor the death penalty. 

In another way, the death penalty is grossly unjust. 

When a person is executed, his life cannot be restored if he 

should later be found innocent. 

Beyond this, the death penalty is fundamentally immoral. 

Primitive tribes early learned to limit revenge, and as a civilized 

society developed, the moral conscience rejected killing as 

a form of punishment. No society can countenance it without 

itself being degraded and brutalized. The death penalty, whatever 

the intention, in effect panders to the lust for revenge, and 

it is a "cop-out" for a rational, human effort to get at the 

roots of crime and develop therapeutic ways of treating offenders 

while protecting society from felony. There is no way by 

which provision for the death penalty can be amended that will 

relieve it of odium, its failure to be a deterrent, its 
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basic unfairness, its affront to a civilized society, its 

inhumanity, and its fundamental immorality. 

The answer to crime, I submit, lies in another 

approach, not in one that has been tried and found wanting. 

It lies in alternatives that protect society against 

felony by eradicating the causes of crime and by finding 

ways to rehabilitate and save life rather than destroying 

persons and robbing them of life it cannot restore. To 

this kind of challenge, both legislators and citizens 

are called. 

Thank you, Mr. Chairman. 

ASSEMBLYMAN DICKEY: Thank you very much, Rev. Stagg. 

Any questions by members of the Committee? 

(No questions.) Thank you very much, sir. 

The next witness is Mr. Hugo Adam Bedau. Is Mr. 

Bedau here? He is not responding. 

We will proceed to the next witness, Mr. Phillip 

Showell, New Jersey Association on Corrections. 

P H I L L I P S H 0 W E L L: Mr. Chairman and 

members of the Committee: My name is Phillip Showell. 

I am the Executive Director of the New Jersey Association 

on Correction. 

I feel constrained at this point to say that until 

a few moments ago, I had been disposed to drop the first 

three paragraphs of a brief statement that was prepared. 

I am now disposed not to do so. So I will read what we 

have written. 

At the outset, I must state on behalf of the New 

Jersey Association on Correction that we are not happy 

to be offering testimony on a death penalty bill in the 

midst of a gubernatorial election campaign. 

Under these circumstances, we strongly believe 

that no legislation designed to reinstate capital punishment 

in New Jersey can possibly receive the thorough and 

dispassionate consideration any proposal of such moment and 
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consequence requires. 

The Association, it should be clearly understood, 

believes that public hearings do have a valid and 

constructive purpose in the shaping of truly responsible 

and responsive legislation. We think, however, that it 

would have been far more appropriate to have scheduled 

public hearings on Senate Bill 799 at the time, last 

Spring.· when the Assembly Judiciary Committee was making 

its rather extensive amendments to the bill. For this 

reason, our testimony now on the measure at issue will 

be brief. 

We respectfully invite the committee's consideration 

of several questions that, to our mind, have so far 

received insufficient attention: 

First, a review of published data and literature 

on capital punishment, as has already been testified t.o 

here today. reveals no new evidence that it has yet 

achieved the capability to deter violent crimes resulting 

in death. In this respect, nothing has changed since the 

last person was executed under a capital punishment statute 

in this state ten years ago. Other things have changed. 

There has been an increase in the incidence of violent 

crimes, in response to a new complex of psycho-social 

factors that are not likely to melt away with the first 

surge of current through the electric chair. And there has 

been an at least proportionate increase in the fear and 

frustration registered by both the general public, and 

the legislators who represent them, in the face of rising 

crime indices. There is nothing fanciful about the 

increase in violent crime and nothing fanciful about the 

fear it produces. What is fancifuL in our view, l.s the 

simplistic reliance on the unproven ability of capital 

punishment to either deter violent crime or to ease the 

anxiety of those who consider themselves potential victims. 

Secondly, in its present form Senate 799, with its 
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requirement for two separate trials would markedly increase 

the time, manpower and costs involved in preparation of 

cases jury selection and mandatory appellate reviews, 

thus creating additional pressure on the already critically­

overburdened court and public defender resources. 

In addition to these costs, this bill, if passed. 

would require capital construction into millions of 

dollars to provide the necessary death house and life-term 

cells that are not presently available in our overcrowded 

prison system. 

Lastly, the Association has reason to believe that 

Senate 799, even with its increased specificity as to crimes 

punishable under its provisions and its less-than-precise 

guidelines for imposition of sentence, remains of question­

able constitutionality when read against the most recent 

U.S. and State Supreme Court rulings on capital punishment. 

In view of these practical considerations the Assoc­

iation is at a loss to understand why the Assembly Judiciaty 

Committee has rejected the advice of two state commissions 

in advancing consideration of this bill. The conclusion of 

the Haneman Commission that the Legislature should await 

further clarification of the U. S. Supreme Court's ruling on 

capital punishment before cunsidering reinstatement of the 

death penalty seems even more persuasive now than when 

first reported last March. 

We would underscore the Commission's argument that 

"passage of a capital punishment statute before clarification 

by the Supreme Court would place a great and expensive 

burden upon New Jersey's taxpayers, prosecutors and courts. 

The prosecutors would be faced with the awkward task of 

asking the death penalty on the basis of a statute of 

doubtful validity. A death penalty case is more time­

consuming and expensive to try than a non-capital case. If 

the defendant is convicted, appeal through state and federal 

courts is inevitable, and the state itself would not wish 

t.o execute a defendant until the Supreme Court said the 
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statute was constitutional. Such appeals are not only 

expensive, with the state usually paying for the 

defendant's appeal but it would take years from indictment 

to execution. Hence, nothing will be lost by waiting 

for the statutes of other states to produce the clarification." 

It seems to this Association unreasonable to ask 

the taxpayers of New Jersey to make a very substantial 

investment in a probably unconstitutional experiment in 

social control. one that offers no real promise of attaining 

its objective .. one that. in fact, has already been tried 

and found wanting. 

We do not believe that further consideration of 

Senate 799, in this season of political cut and thrust, 

will do anything to encourage the mature, patient, dedicated 

and imaginative effort that will be necessary to root out 

the complex and fundamental causes of violent crime in 

our society. 

ASSEMBLYMAN DICKEY: Does that conclude your 

statement, sir? 

MR- SHOWELL: Yes. 

ASSEMBLYMAN DICKEY: Any questions by members of 

the Committee? (No questions.) 

Mr. Showell I am compelled to respond to your 

first three paragraphs. Frankly, I think they are rather 

a cheap shot at this Committee. You saw what happened 

in the vote just a few minutes ago, which I think is 

a demonstration of the desire of this Committee to hold 

a fair and impartial hearing. You will observe that two 

of the three members who supported the motion to suspend 

the public hearing are not candidates for reelection and 

it would be very unfair to say that they were politically 

motivated since they have nothing to gain for themselves 

and those who voted against the motion. two of them are 

candidates for reelection. So obviously the decision was 

certainly not made on a political basis. 

MR SHOWELL: Mr. Chairman. my remarks were not 

32 A 



designed to impute any motive on behalf of the members 

of the Committee itself to gain any political advantage 

in the context of their own campaign for reelection. I 

am aware that two of the members are not standing for re­

election. 

ASSEMBLYMAN DICKEY: Actually three are not 

standing. 

MR. SHOWELL: However many, this was certainly 

not a matter of moment or concern with the Association in 

making those comments. 

I will not fall away from the observation, however, 

that there was a far more appropriate time for consideration 

of the views that have been expressed today and those 

yet to be expressed. 

ASSEMBLYMAN DICKEY: When was that, sir? 

MR. SHOWELL: Last Spring when the bill was in 

the process of rather extensive amendment. The form of 

the bill which we now have, Assembly Reprint, is a form 

of printing which literally on the face of it is what is 

referred to as a marked-up bill. Commonly that would 

indicate that the Committee had concluded its deliberations. 

It is generally recognized, again on the face of it, as 

a bill that is prepared to be voted out and acted upon by 

the Assembly. 

I think I have some question in my own mind -- and 

I must commend you, as the previous testifier acknowledged, 

and I will too -- but I think it was up to the Chairman, 

and he did, to act properly to continue the hearing. 

We will not know, I suppose, today what the vote would 

have been in terms of releasing the bill. Clearly, 

there were at least half of those present who were prepared 

to do so. 

ASSEMBLYMAN DICKEY: I just want to clarify one 

thing. The amendments were not prepared until very 

recently. They were prepared by our staff, printed 

this summer and distributed. So they were not available 
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last spring for consideration. 

MR. SHOWELL: And the Committee was not considering 

those amendments that have been made last spring 

ASSEMBLYMAN DICKEY: They were not. 

MR. SHOWELL: (Continuing) -- or at any time since, 

up to publication? 

ASSEMBLYMAN DICKEY: No, they were not. 

MR. SHOWELL: In other words, the amendments were 

made without consideration of the Committee? 

ASSEMBLYMAN DICKEY: Oh, yes, the Committee directed 

our Committee counsel to prepare these. We have had them. 

We have not had any public hearing on them until today. 

I say, sir.· that t he comments by your Association and the 

others that made it are cheap shots against this Committee. 

MR. SHOWELL: Well. I do not subside in the face 

of your objection Mr. Chairman. I am sorry to say. 

ASSEMBLYMAN DICKEY: O.K. Thank you very much. 

Mr. A. Howard Freund, American Party candidate 

for Governor. 

A. HOWARD F R E U N D: I would like to thank 

the Committee for having the wisdom to allow all of the 

speakers to be heard since I am sure there are many 

different viewpoints than you might have heard this 

morning. One of my regrets is that enough of the media 

did not stay to he?r the other viewpoints, which leads 

one to believe that maybe certain people use the various 

hearings as a forum. 

I am the American Party candidate for Governor 

of the State of New Jersey. Last year, I was the spokesman 

of the American Party for Governor Wallace for the 

Presidency. I was also the party candidate for the 

United States Senate and I polled 41,000 votes. So 

there are some people here in the State of New Jersey who 

do agree with many of the views that I propound. 

On behalf of the American Party and myself, I 
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would like to thank the Assembly Judiciary Committee for 

allowing me to express our views on capital punishment. 

The discussion of capital punishment cannot just 

take into account punishment since the makeup and structure 

of the court system is of equal importance. It matters 

little if we have capital punishment, which we favor, if 

the courts do not impose the penalty. I suggest as a 

first step that our courts be responsive to the wishes of 

the people and not the psychiatrists, psychologists and 

sociologists who excuse murder, rape and looting as 

something we should accept as a penance in a free society. 

The Court House in Elizabeth has a sign above 

it which says, 11 VOX POPOLI ..• VOX DEI 11 • I believe 

that the term, 11 the voice of the people is the voice of 

God, 11 is more true today than ever before, and that we 

must listen to the people. Accordingly I believe that 

all judges should be elected, and stand for re-election 

after a reasonable period of time. The only exception I 

could envision would be the State Supreme Court where 

judges would have to stand for reconfirmation after a 

reasonable period of time. Gentlemen, .the people are fed 

up with a court system that puts criminals back on the 

street before the victim has recovered. 

I believe prisons should not be country clubs and 

I suggest they all be on islands and no rehabilitation in 

local communities like the Newark House in Newark where 

50 prisoners are housed in a local community with an 

expensive staff of 14. Regarding prisons, I would put 

rapers with rapers, muggers with muggers and some kid who 

took a number with others like him or with other non­

violent criminals. I left out the murderers since there 

won 1 t be many around if you listen to the people. 

I believe pre-meditated murderers should receive 

capital punishment regardless of who they murder. I 

also believe that capital punishment should be given for 

35 A 



those who commit any crime in which the victim dies, 

whether it be an accident or not. Capital punishment 

should be given to any pusher of 1 ounce or more of 

heroin, cocaine or morphine. Anybody of legal age 

who sells narcotics to a minor whether he or she be an 

addict or not would be subject to the death penalty at 

the di.scretion of the court. 

Since justice delayed is justice denied, I believe 

all cases should be resolved and punishment meted out 

within 12 months. 

The Congressman mentio:1ed something this morning 

about Senator Kennedy having been murdered. He was 

probably referring to Sirhan Sirhan. But I wonder if 

the courts would really check into the background of some 

of the people who do the murdering. A man like Sirhan Si.rhan 

was trained in a communist assassination school in Syria, 

just like Oswald, one of the team who was part of the 

assassination of President Kennedy. He was also trained 

in an assassination school. 

The candidate I ran with last year, Governor George 

C. Wallace, was shot down in Maryland by a man who was 

identified at four SDS meetings, which is a communist­

front group. The information was verified by the Milwaukee 

Police Department. Tim Heinan gave this information ouL 

Congressman John Schmitz gave it out to the media. Yet 

mo~t of the media in the United States did not cover it. 

There is much truth that doesn't get to the 

people" Right now we read about U.S. Attorney Beall, 

the man who is trying to make up his mind what he wants 

to do with Mr.. Agnew, saying that if the appeal on Mr. Bremer 

from the State court holds, that the Federal government 

would consider dropping the case completely against the 

man who attempted to murder Governor Wallace. 

This is the kind of justice we have in America 

today and I think the American people are completely fed 
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up with it. 

You have Huey Newton and Bobby Seale. Huey Newton 

killed a police officer, Officer Frye, who is six feet 

under now. He is one of the founders of the Black Panther 

Party. You turn on your radio right now and you will 

find the other partner of the Black Panther founderJ Bobby 

Seale, on WMCA. He is hosting the program all this week. 

You have Angela Davis. Why doesn't anyone check 

the background of an Angela Davis? She is a communist -

shot a judge down. 

We have a funny saying 1n the conservative movement, 

and I am part of it, that the best definition you will 

find of a conservative is a liberal who has just been 

mugged. 

Those are our views. I am sure you probably get 

this from the people too. I know I do in going around 

the State. And I would welcome being questioned on any 

of the things that I have said. 

ASSEMBLYMAN DICKEY: Any questions? 

ASSEMBLYMAN DAWES: Where do you live? 

MR. FREUND: Roselle Park 1n Union County. 

ASSEMBLYMAN DICKEY: Mrs. Klein? 

ASSEMBLYWOMAN KLEIN: No, Mr. Chairman. But I 

think just to set the record straight we ought to make 

it clear that Angela Davis did not shoot anybody and she 

was found innocent of conspiracy. 

MR. FREUND: She provided the gun. 

ASSEMBLYWOMAN KLEIN: But her trial was held, sir. 

I think in the United States, no matter how we feel 

about crime, we still abide by the idea of innocence 

unless proven guilty. Once a trial has been held and a 

person has been acquitted, there is no further use in using 

that as a demonstration of guilt in public testimony. 

MR. FREUND: I think this is what this hearing 

is all about. If you took that question, Mrs. Klein, to 

the American people and asked the American people if they 

37 A 



believed that Angela Davis was implicated and was in 

part responsible for that judge losing his life, I think 

you would find that the American people would feel that 

she was just as guilty. 

ASSEMBLYWOMAN KLEIN: I would have to suggest to 

you, sir, that if the American people are not interested 

in trial by jury and in giving some credence to·a case 

that was tried over an extended period of time by a jury 

in California, at great cost, then we could abolish the 

entire system of justice and just have somebody, perhaps 

you 1 making a decision as to #ho is guilty and who isn~t 

guilty. 

MRe FREUND: Well/ I am suggesting corrections 

in here to make the court system more responsive to what 

the people want and not what the technicalities and what 

possibly the people who are the "social do-gooders" who 

are trying to excuse mahem, murder, rape and what have you, 

in a free society, want. 

ASSEMBLYMAN DAWES: I just have to comment on 

that part. Mrs. Klein and I have been going at it, but 

I have to say this time I agree. 

You are trying to say here/ from that point, that 

after a trial is completed, the American public is still 

judging. They are judging what they read in newspapers. 

This is what I object to as a public official. You are 

a public official - maybe you have never been elected, 

but you have assumed a position in your own party. 

Trial by the newspaper, what people read, that is what 

is forming public opinion today. I still say that the 

courts are the best place and the only place where a 

trial should be held and when a person is found not 

guilty by his peers, he is found not guilty. 

You now say, well, does the public still believe it? 

They may believe it, but it is only because it is the 

way the newspapers have slanted the news they reported, 

whether they slanted it to you or to me or anyone else. It 
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is not proper responsive reporting and thatis why we have 

the problem of people not believing the courts and not 

believing what is being done in government today because 

of what reporters are saying we are really doing. 

I'm sorry, but I had to comment. 

MR. FREUND: It will be interesting to see what is 

in the newspapers tomorrow about these hearings. 

ASSEMBLYMAN DAWES: Yes. 

ASSEMBLYMAN DICKEY: Any questions, Mr. Keogh-Dwyer? 

ASSEMBLYMAN KEOGH-DWYER: Just one comment, Mr. 

Freund: You talk about judges being elected or re-elected. 

That really brings the judic.~al system back into politics 

and it is going to be a matter of how much money a fellow 

can spend or how popular he is whether he is re-elected, 

even though he may not be a very good judge. Wouldn't 

that pose just as much danger to your movement? 

MR. FREUND: I would say that a judge today would 

probably be as dependent upon elected politicians for his 

appointment. I would rather have a young man or any man 

or woman, excuse me, be elected to the position and they 

would be judged by the people by their decisions and not 

by anybody else. The peuple would be supreme in the 

judgment. 

ASSEMBLYMAN KEOGH-DWYER: But is the electorate 

qualified to determine the qualifications of a man to 

be a judge? 

MR. FREUND: This is a government by, of and 

for the people in my view. I have more faith in the 

American people than I do have in their elected repre­

sentatives today, I am sorry to say, at all levels of 

government. 

ASSEMBLYMAN KEOGH-DWYER: Thank you. 

ASSEMBLYMAN DICKEY: Thank you very much, sir. 

Mr. Philip Yacovino, President of the State Patrolmen 1 s 

Benevolent Association. 
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P H I L I P P. Y A C 0 V I N 0: My nail'·:> is Philip 

P. Yacovino. I am President of the New Jersey Policemen's 

Benevolent Association. 

Tho.nk you ve;ry much for your kind invitation to speak on 

S-799, a proposed death penalty measure prescribing sentences 

for murder in the first, second and third degreos. As president 

of the 17,000-mcmber NoH Jersey Sto.te Policemen's Benevolent 

Associo.tion, I have endorsed several c~pital punishment proposals 

on tho state and Federal level. After careful consideration of 

S-799, it is tho opinion of tho membership that this l0gislation 

should be approved and made into laH as soon as possible. 

Crime in NcH Jersey is on tho rise, nnd violent crime in 

the Garden State --- in both tho big city and less urbanized 

croas --- has reached startling proportions in recent years. 

Law enforcement authorities last year investigated 27,577 

irc,ldcnts of violent crime, 481 murders o.nd non-negligent ... 
~-y;:';nslaughters, 1,2L~3 forcible rapes, 15,~-78 robberies, 10,375 

aggravated assaults, and many thousands more of non-violent 

crimos. The City of NeHark alone realized an astour1ding 148 

murders and non-negligent manslaughters o.nd an additional 44 

manslaughters by negligence. There Here 325 rapes, 4,788 

robberies, and 2,583 aggravated assaults. 

Nurdcr o.ncl other violent crimes arc not restricted to the 

state's larger communities. Tiny WinsloH ToHnship experienc0d 

tl-m murders and non-negligent mans laughters last year, vvec;ha1rrken, 

1; West I1ilford Township,2; Elmwood Perk, 2 and 1rJestficld 5 another 

2. These nre simply ~xamples. 

The Department of Justice of the Federal Bureau of Invest­

igo.tion tells us that the number of murders in all of tho 

United States increased by five per cent from 1971 to 1972. 

Thore Has a total increase of 53 per cent since 1967 and last 

year thoro were 8.5 persons murdered for every 100,000 rosidcnts. 

In tho Northeastern States, Hhich includes Ne~ Jersey, the 

murder r::-:te jumped by ssven per cent over 1971 Hi th most of tho 

crimes comrn.itt8d by the use of firGarms. Nationvride, 66 per 

cent of the homicidos v-wre committed 1-rith guns --- 54 per cent 
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of thcs ~-' v-ri th handguns v-rhich havo become so readily available 

in recent years. The Northeastern States, again including 

New Jersey, reported the greatest use of knifes or other cutting 

instruments with three out of every ten murders being committed 

with this type of weapon. 

There are many falncies o..bout why murdt;rS c.re committed. 

Many believe that most homicides are committed during robberies 

and other acts of criminal activity. But, again, statistics 

indicate otherwise. The circumstances for murder range from 

fnmily arguments to felonious activity. Crimin2l homicide is 

largely a social problem which is beyond the control of the 

police. In 1972 approximately one-fourth of all murders resulted 

from spouse killing a spouse. The remainder were parents killing 

children and other related incidents. Felony muY·dors such as 

killings during robberies, sex motives and gangland slayings 

constituted 27 per cent of all murders last year. Another seven 

per· cent rss-qlted from so-called "love triangles. n 

Based on reports submitted by law enforcement agencies, 11 

P'-'r cent of all persons arrested for murder wor8 18 years old 

and 44 p8r cent were under 25. Between 1967 and 1972 tho nation 

experienced a 97 per cent increase in tho number of persons 

under 18 years of age arrested for murder. The increase for 

adult murder o.rrests was 57 per cent. 

Out of the 71 per cent of all adults arrested and prosecuted 

for murder in 1972, only 41 per cent were found guilty as chnrged 

1.-Jhile 23 por cent were convicted on a lesser charge. The rcmaining 

36 per cent won their roleo.so by acquittal or dismissal. 

Of these murders, it should bo pointed out that 112 lmJ 

enforcement officers were killed in tho line of duty last year. 

During the 10-year period of 1963-1972, 786 policemen died in 

action, 2 n average of 79 a year! And the statistics increase. 

In 1963 thoro were 55 officers killed; 57 in 1964; 76 in 1967; 

86 in 1969 and 126 in 1971. 

This year thus far New Jersey experienced throe deaths of 

law enfor•coment officers --- two municipal, one n chief of police, 

and one stnte trooper. Officers have been ordered to be more 

alert v·Jhih:: making the most routine investigation or arrests· 
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But we must not discount the fact that beh-Jeen 1968-1972 a 

total of 63 policemen were slain from ambush. In lesser crimes, 

14 Here killed during traffic stops in 1972, f_i_v._: while investi­

gating suspicious persons, 15 while responding to disturbance 

calls, two while tr2nsporting or otherwise engaged in the custody 

of prisoners nnd tvro more while hnndling civil disorders. 

Over 100 of the police deaths last year resulted from the 

use of firearms, 74 by handguns and 34 by rifles and shotguns. 

Others were knifed, bombed nnd run over by cars. 

To further• point out the urgency for capital punishment in 

No1rJ ,Jersey and in o.ll other states, onu must simply look at 

~JoPo stntistics. During 1963 e.nd 1972 when 796 police officers 

wGre slain in the line of duty, 76 per cent of those arrested 

~md charged with the murder had prior arrest records for criminal 

charges. Fourty-tvro per cent had been arrested for violent 

crimes such as murder, rape, armed robbery, aggravated assault 

nnd other related activities. Sixty-one per cent or those who 

had previously been convicted on criminal charges were on parole 

o? probation when they were involved in the murder of a police 

officer. Another 12 per cent had prior arrests for narcotics 

charges and nine per cent had prior arrests for police assaults. 

NoH let us look at tho assault ro.tos of policemen. During 

1972 law enforcement authorities in the United Stntes 

experienced approximately 61,800 assaults, or 15 cases for each 

100 policemen! In 39 cases out of each 100 assaults, tho injuries 

were serious and I believe those assaults upon law enforcement 

officers results from the prevalent attitude of disrespect ~or 

the law and the knowledge that stiff jail sentences and the 

death penalty for those persons convicted of killing officers 

is not a reality today. 

In conclusion, let me say that I can quote statistics from 

any number of sources. The only way to stop thescj senseless 

killings of law enforcomant personnel and civilians is capital 

punishment which would act as a major deterrent to all typos 

of crime. I am not saying, electrocute all criminals, but I 

am advocating the arrest, conviction of all persons found guilty 
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of slaying any human being - be the victim a policeman or a 

housewife - and, after all legal roads are traveled, the 

elimination of the convicted murderer from our society. 

The death penalty to some segments of our society 

may be an inhuman method of justice. But the murder of 

innocent men, women and children is also inhuman and, 

therefore, as President of the New Jersey State Policemen"s 

Benevolent Association, I urge the Assembly and Senate and 

prevail upon the Governor of the State of New Jersey to pass 

into law this proposal that would return capital punishment 

as a deterrent to not only murders, but possibly to many 

other types of crime. 

I am going to make another statement that I jotted 

down after hearing what happened last night. 

The New Jersey State PBA is tired of waiting for 

a decision to be reached before the death penalty is 

restored. Must we, therefore, seek justice in the streets 

before something is done about the senseless killings of 

police officers and civilians are brought to a halt? Just 

last night another police officer in Jersey City was 

murdered over a minor traffic violation. How many more of 

us have to be murdered before something is done about it? 

If the person who pulled the trigger knew he 

would fry in the electric chair, I wonder if he would have 

committed the crime? 

No statistics will show us how many murders would 

not be committed if the death penalty was imposed. 

The ultra-liberals and bleeding hearts complain to execute 

a convicted murderer is cruel and inhuman punishment. 

How about abortion where an innocent child's life is 

taken without the benefit of a trial by jury. Is that 

not cruel and inhuman, especially when the child is not 

accorded the benefit of a trial by jury? 

Yet a murderer is accorded a trial by jury before 

he is sentenced. No one cares about the victims or the 

families of victims that were murdered. Once a murderer 
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is executed, he will never live to kill again. 

Thank you very much. 

ASSEMBLYMAN DICKEY: Thank you very much, Mr. Yacovino. 

Any questions by members of the Committee? 

(No questions.) 

Thank you, sir. 

Mr. Robert Clement, Socialist Labor Party candidate 

for Governor. 

ROBERT C L E M E N T: Mr. Chairman and members 

of the Judiciary Committee: As a candidate for Governor 

on the Socialist Labor Party ticket, I am unequivocally 

opposed to capital punishment in this State, and indeed 

in t·he Nation. There have bee::1 many emotional appeals 

made to the contrary and many of them have called those 

of us who are so unequivocally opposed "bleeding hearts, 11 

"liberals," "ultra-liberals," "communists, 11 etc. I dis­

associate myself from being lumped with these individuals. 

I am opposed as a Socialist, as a genuine Socialist. 

I am aware, of course, that there are politicians 

in this State, and at least one, a candidate for Governor, 

(guess who?), who are in favor of it. The reasons attributed 

to them is that they believe the people of New Jersey are 

for it and they feel that if they take what they consider 

a popular position, it would be to their political advantage. 

This is about the shabbiest reason that anyone can have 

for being in favor of the death penalty or for any other 

issue for that matter. Political spokesmen are supposed 

to influence public opinion, not be swayed by it, especially 

when it is so wrong. 

In contrast I might say that the Socialist Labor 

Party never compromises truth to make a friend, never 

withholds a blow at error for fear of making an enemy. 

This is especially true with a measure like 

capital punishment, one of the most cruel and inhuman 

measures ever devised by man. In many cases, murder is 
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committed by individuals in a fit of passion. They are 

usually victims of a social system that drives them to 

it. Capital punishment, on the other hand, is calculated 

and deliberate. It is generally limited to the poor, 

as Stanley Van Ness so well pointed out earlier today, and 

has been extensively used as a class weapon against 

workers in order to instill fear in them. 

The Supreme Court was right when it called it 

"cruel and unusual punishment" and therefore declared 

it unconstitutional. Since the experience of mankind has 

been that capital punishment is not a deterrent to crime, 

despite what some emotional individuals have said here 

today, one would think that the Supreme Court's decision 

should have been the occasion of universal gratitude for 

relieving the conscience of man from the further commission 

of such uncivilized conduct as legal murder. Instead, 

we note that those who speak loudest about "law and order" 

are the most vehement in advocating changing the law when 

the law is interpreted against their particular concept. 

Of course, they have a right to their opinions, 

just as the Socialists have or, at least, I hope they 

have. However, one would hope that in advocating changes 

in the law, they would travel on the high road of civil­

ization rather than try to drag us back to savagery, 

as has been advocated time and again today. 

As a candidate for Governor on the Socialist Labor 

Party ticket, I believe the best way to solve the problem 

of murder is to change the social climate that produces 

it. Socialism would bring about the necessary favorable 

climate. Thank you. 

ASSEMBLYMAN DICKEY: Thank you very much, Mr. Clement. 

Any questions? Mr. Wallace? 

ASSEMBLYMAN WALLACE: Yes, I have a question. 

Mr. Clement, something bothers me and it has been 

bothering me all day. I constantly hear this phrase "cruel 
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and unusual punishment. 11 It is principally used by 

the advocates of deterrents of capital punishment. 

Do you ever think of the cruel and unusual 

punishment that is subjected on the people who are 

killed and murdered by the criminals that are walking 

our streets today? 

MR. CLEMENT: I certainly do. I feel sorry for 

all of them. The point is that capital punishment does 

not deter this. 

Incidentally, the Bergen Record of Hackensack 

yesterday had something very useful to say on that subject 

and I suggest you read it. It is entitled, 11 The Capital 

Case. 11 This is what they have said about the deterrent 

value of capital punishment as we have experienced it 

to date. 

ASSEMBLYMAN WALLACE: Just a moment. 

MR. CLEMENT: Just two sentences. 

ASSEMBLYMAN WALLACE: Mr. Clement, I am really 

not interested in hearing that because I have heard that 

before. 

MR. CLEMENT: I am sorry you aren't. That is 

the answer actually. The answer is that it has not 

deterred crime. I feel as sorry for these victims as 

anybody else does. 

ASSEMBLYMAN WALLACE: Don't you think the State 

has a right to take some measures against these criminals? 

MR. CLEMENT: Oh, yes, they can take measures. 

But I say that capital punishment is not that measure. 

Others have stated other ways to do it. I say, no matter 

what the State does, it is not going to change the matter. 

You are still going to have these murders until you change 

the social climate that produces them. I think I have 

answered that and I tried to make it as brief as possible. 

ASSEMBLYMAN WALLACE: I understand that part of it 

very well. Of course, it is a social problem. I know 

it is an economic problem too. But I still don't feel 
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that we should be subject to this cruel and unusual 

punishment treatment. While we are not talking about the 

people - we are talking about the criminals - we are 

saying this is unusual and cruel. But how about the 

people who are victimized? That is the part that I 

cannot swallow" Innocent people are being killed and 

murdered on our streets and we don't say as victims that 

their punishment is cruel and unusual. We don • t say that. 

We say we are going to take this man and give him some 

punishment and it is cruel and unusual. I don't see that. 

I can't understand that. 

MR. CLEMENT: I am sorry if you can't see it. 

As I said before, I feel sorry for the victims too. But 

you are not going to bring therr back to life by continuing 

this cruel treatment. 

As far as this cruel business, I think that that 

is the experience of mankind. 

Talking about popular opinions, incidentally, 

popular opinions change. Politicians try to find out 

what the popular feeling is and then they take that side. 

Not very long ago when the Supreme Court did rule it 

unconstitutional, there were many people who were relieved 

about it and the sentiment was against capital punishment. 

Now it has swung about slightly due to rabble-rousers who 

use this .law and order business. When they say that this 

is the most popular subject - the statement was made by 

either Congressman Sandman or Assemblyman Imperiale, 

I don't remember which, that capital punishment was 

on everybody's mind- this is an indication of how 

unawa.re they are of the pulse of the people. The people 

are not talking about reinstituting capital punishment. 

I think that the primary issue the people are thinking 

about is the high cost of living and inflation, not this 

business of capital punishment. 

I say that the rabble-rousers have tried to create 
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the impression by talking as loud as they do that the 

vast majority of people are in favor of thi.s, and I 

disagree. Mr. Sandman and Mr. Imperiale may have felt 

the pulse of the people. But I also feel the pulse of 

the people and I do not get that indication that the 

people are so hot and bothered about reimposing something 

that we have already gone through, a system which I 

think humanity has decided is cruel and inhuman, which 

actually, as I said before, is a form of savagery. I 

do not think that we should go back to the savagery that 

has been committed in the name of so-called law and 

order 1n the past. 

ASSEMBLYMAN WALLACE: I think, Mr. Clement~ when 

we stop the savagery on the streets, then we can get back 

to being more civilized and then remove capital punishment. 

Until we can have a better society than we have at the 

present time, I think there is no doubt that we must 

in our laws start to bridge the gap between the relaxation 

of our laws and the punishment that we should subject 

criminals to. 

It is my feeling, not my personal opinion, although 

it happens to be my personal opinion, from the people 

I have spoken to in my constituency that they want capital 

punishment brought back to stop crime in the street. 

They have told me that without exception. 

MR. CLEMENT: Yes, emotional people will say 

that. 

ASSEMBLYMAN WALLACE: They are not emotional 

people. 

MR. CLEMENT: I do not think that you can neutralize 

savagery with savagery. I think that there is a better 

method. I think you are going to continue to have savagery 

on the streets as long as the social climate creates it. 

This is the crux of the matter. It goes right back to 

that. You recognize that it is social and economic. 
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ASSEMBLYMAN WALLACE: We will not stop savagery 

by patting them on the head or slapping them on the back. 

MR. CLEMENT: I agree with you. Let's not do it. 

Let's change society and change the climate that produces 

the savagery on the streets. 

ASSEMBLYMAN KEOGH-DWYER: Mr. Clement 1 supposing 

you were elected Governor of New Jersey on the Socialist 

Party ticket, how soon would you change the social climate 

so that our women, children and police officers could 

walk the streets without fear of being killed? 

MR. CLEMENT: I do not believe that my being elected 

as Governor of New Jersey ic going to change that climate. 

There has to be a sentiment for socialism to begin with. 

If I am elected Governor of the State of New Jersey, it 

means that the people are ready for it. This, of course, 

is an 11iffy" proposition. If the people are ready for 

socialization, it means they have organized into a new 

form of government, an industrial form of government 

instead of a political government. 

If under those circumstances - it is, of course, 

an 11 iffy 11 proposition - but if I were elected, it could 

happen very quickly. It is hard to say how long it is 

going to be because my only function on being elected 

Governor would be to turn over the rules of government 

to the industrial form of government, in which case the 

social climate that I was talking about where you would 

remove the 11 dog eat dog 11 concept that is existing today 

into a system of cooperation and brotherhood would come 

about. Then I believe in a very short period of time 

this problem would be solved. 

ASSEMBLYMAN KEOGH-DWYER: How would you specifically 

resolve it? You must have certain plans or certain avenues 

that you would pursue to right all this,' not just standing 

on the fact that you need social climate change. You 

must have certain ideas about what we are doing wrong, 

what the State is doing wrong. 

49 A 



MRQ CLEMENT: The thing that we are doing wrong 

is that this is a profit system that we are living under 

today and it is a "dog eat dog" system. And the "dog eat 

dog" system incidentally creates the savagery in the 

streets that has been mentioned before. If we remove 

that method of producing, if we produce for use instead 

of for profit, you will eventually change that -- not 

eventually because it will not be very long before you 

will change that climate that produces the crime that 

we all are opposed to. 

ASSEMBLYMi\N KEOGH-DWYER: Thank you. 

ASSEMBLYMAN DICKEY: Can you bring about that 

economic change if you are elected Governor? 

MR. CLEMENT: By an elect1ve government? 

ASSEMBLYMAN DICKEY: -- if you were elected 

Governor. 

MR. CLEMENT: The program of the Socialist Labor 

Party calls for this being done democratically by 

electing candidates of the Socialist Labor Party. This 

will be the democratic method. It definitely would be 

democratic because it is only when the majority of 

people are in favor of it that we can possibly do it. 

If we do not have the majority of the people, we cannot 

have it. 

ASSEMBLYMAN DICKEY: Do you conceive that the 

state could change into a socialistic state, as you have 

described it, without bringing it about throughout the 

entire nation? 

MR. CLEMENT: No, I do not think so. I think it 

has to be throughout the entire nation. But to get back 

to the other question as to what I would do if I were 

elected Governor, it is inconceivable that I would be 

el.ected Governor unless the people throughout the country 

have the sentiment for it. It is not golng to be isolated 

in the State of New Jersey. However, the movement can 

be started in a state like the State of New Jersey where 

we are one of the two states in the nation having a 
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general election. If a majority of the people vote for 

me. then I think the people in the rest of the country 

will sit up and take notice and listen to what we have 

to say. Then, of course, it could happen in the nation. 

ASSEMBLYMAN DICKEY: What is your occupation? 

MR. CLEMENT: I am a bookkeeper. 

ASSEMBLYMAN DICKEY: Are you employed by somebody? 

MR. CLEMENT: 

employed. 

Yes, I am presently partially 

ASSEMBLYMAN DICKEY: Or are you in business for 

yourself? 

MR. CLEMENT: No, I am employed by somebody 

else. 

ASSEMBLYMAN DICKEY: Thank you very much. 

I understand that the Americans for Democratic 

Action have left a statement for the record. With the 

consent of the Committee. we will include their statement 

as part of the proceedings today. Is there any objection 

from any member of the Committee? (No objection.) 

(Statement submitted by Americans for 
Democratic Action can be found beginning 
on page 126 A. ) 

We have submitted to us also a letter from Hon. Har.ry 

B. Crook, Jr. , Mayor of Avon-by-the-Sea. With the Com-­

mittee's consent, we will make the letter a part of the 

record. Any objection? (No objection.) 

Union. 

(Letter from Harry B. Crook, Jr., 
Mayor, Avon-by-the Sea, can be found 
beginning on page 124 A.) 

Mr. Bedau from the American Civil Liberties 

D I N A H S T E V E N S: My name is Dinah Stevens. 

I am the Legislative Director of the American Civil 

Liberties Union of New Jersey. 

ASSEMBLYMAN DICKEY: Do you have your legislative 

badge on today? 

MS. STEVENS: NoJ but I have it with me. 
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ASSEMBLYMAN DICKEY: Will you please wear it. 

(Ms. Stevens puts on her legislative 
badge.) 

MS. STEVENS: We are deeply disturbed by the timing 

of this hearing. We feel very strongly that discussion 

of reinstating institutionalized murder should take place 

in the most objective and dispassionate setting possible. 

We do not feel that less than two months before 

a gubernatorial and legislative election can offer 

that setting. 

Approving institutionalized murder sets the 

worst possible example and conveys the worst possible 

attitudes. How can one man coldly and brutally - and 

it is brutal - kill another with2ut himself being brutal-

ized. Is not the society which approves this murder 

brutalized also? There is a human desire for revenge. 

But I don't think any of us would consider this desire 

among men's better instincts. 

We ask you as responsible public officials t.o 

think long and hard, to be objective and dispassionate, 

before you restore this desire for revenge to the 

statutes of New Jersey in the form of the death penalty. 

We ask you to acquire proof positive that restoration o.f 

capital punishment will in any way enhance the protection 

of the public. 

We have provided for each of you - Mrs. Donath has 

a set - a package of information, a sampling of the over­

whelming preponderance of evidence that the death penalty 

lS not a deterrent. I recommend most highly the case 

against C3.pital Punishment by the Washington Research 

project, which unfortunately was written before the Supreme 

Court decision. The package also incluaes testimony 

by Attorney General George Kugler and the then Commissioner 

of Police of New York City Patrick Murpby against the 

dea+:h penalty. 

Dr. Hugo Bedau is one of the top ---
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ASSEMBLYMAN DICKEY: Before you introduce him/ 

are you ready to submit to questions? 

MS. STEVENS: Yes, I am. This lS a package deal. 

ASSEMBLYMAN DICKEY: Yes, I understand. but you 

have made some statements on your own now as a lobbyist. 

You say that this Committee now is set upon revenge. 

Will you explain why we are set upon revenge? 

MS. STEVENS: Mr. Dickey, I didn't say that the 

Committee was set upon revenge. I will requote. I 

said that there is a natural human desire for revenge 

and I request this Committee to think long and hard, to 

be objective and dispassionate, before you restore this 

desire for revenge to the statutes of New Jersey. We 

ask you to require proof posit;ve that the restoration 

of capital punishment will in any way enhance the protection 

of the public before you do so. 

ASSEMBLYMAN DICKEY: Why can~t we be just as fair 

and dispassionate and objective today as we could any 

other day of the year? 

MS. STEVENS: Because you are all in the miadle 

of campaigns for reelection. 

ASSEMBLYMAN DICKEY: No, we are not. If you 

look at the Committee, there are only three seeking re­

election on the panel today. 

MS. STEVENS: And how many of the people who 

testified are seeking election? 

ASSEMBLYMAN DICKEY: I think the majority are 

not as far as the witnesses are concerned. 

MS. STEVENS: A campaign period is not the best 

known period for quiet. cool and objective observation. 

ASSEMBLYMAN DICKEY: Shall we shut down government 

merely because we are having an election campaign? 

MS. STEVENS: Mr. Dickey, I am not saying that you 

are out to create a public furore. I ~m saying I do 

not think this is the best time of the year to hold this 
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hearing. 

ASSEMBLYMAN DICKEY: Now, Miss Stevens, the 

Corrnnittee amendments were only recently prepared and 

printed. This is the first opportunity to let the 

public give us the benefit of their opinions about 

these proposals, So why is it untimely? You, or at 

least your organization, and some others have been taking 

cheap shots at us about the tim:irg of this hearing. Why 

is it so untimely? 

MS. STEVENS: I don't think the shots were cheap. 

I think November would have dune fine. 

ASSEMBLYMAN DICKEY: November would have been 

just as well? Well, we wouldn':: have much time to conclude 

our work then, would we? 

MS. STEVENS: I think if serious consideration was 

put into what is being said in one day, that in the three 

weeks that will be left to the Legislature you could 

conclude your work. 

ASSEMBLYMAN DICKEY: Do any other members of the 

Committee want to ask any questions? 

ASSEMBLYMAN DAWES: Mr. Bedau who is going to speak 

and whom I am not going to hear because I have to leave -

is he the gentleman who wrote that book that someone else 

talked about earlier? 

MS. STEVENS: Yes. 

ASSEMBLYMAN DAWES: Would it be possible for you 

to supply me with a copy of it if it isn't too big? Or 

lS it too big? As long as, much to my dissent, we are 

going to have time to study, I might as well read something 

because I am not running. 

MS. STEVENS: Can you tell me which book was quoted? 

He has written several pieces on the death penalty. 

ASSEMBLYWOMAN KLEIN: It was Mr. Stagg's testimony 

ASSEMBLYMAN DAWES: It was mentioned by Rev. Stagg. 

MS. STEVENS: I will find the work and make sure 

you get a copy of it, Mr. Dawes. 
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ASSEMBLYMAN DAWES: I might as well read it, right? 

MSe STEVENS: Right. 

ASSEMBLYMAN DAWES: I will reopen my mind. 

I had something else. I don't know anything about 

the shots, but I just feel that all of the candidates 

should at this election address themselves to this 

issue. As to whether or not we should hold the hearing 

now, I don't know. But I intend to ask as a citizen 

the various candidates how they stand on this. I don't 

think there is anything wrong with this being one of the 

issues of this campaign or any campaign. Sure,cool 

heads, etc., that could be applied to all legislative 

matters that we discuss here where the heart and the 

mind arealso involved and I th~'k this gives the candidates 

a wonderful opportunity when they are campaigning of 

discussing with the people who are going to vote their 

feelings on this. I think it is a very appropriate time 

for them to get a sampling of the public on this. 

MS. STEVENS: I am sorry that that became the 

overwhelming message of what I said. I didn't intend it 

to be. 

ASSEMBLYMAN DAWES: I know you didn't. 

MS. STEVENS: I think in any forum where the 

candidate and his or her constituency, either one or bot~ 

decide on a topic that they wish to explore with each 

other, that is a perfectly appropriate topic. 

I don't necessarily think that public hearings 

should be held on the most delicate perhaps of subjects -

and this is one which does relate to life and death 

and, therefore, I think qualifies as that - during the 

time when passions are perhaps at their hottest or 

approaching that point on both sides of that discussion. 

ASSEMBLYMAN DICKEY: Mr. Keogh-Dwyer, any questions? 

ASSEMBLYMAN KEOGH-DWYER. Yes. Miss Stevens, 

do you really think that this hearing is for political 
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expediency? Do you really deep down insidE:: believe that? 

MS. STEVENS: I didn't make that accusation. I 

simply said we were distressed with the timing. As I 

said to Mr. Dawes, I hope that does not become the over­

whelming element either of what I have said or what 

Mr. Bedau will say. 

I am distressed. I think that a delicate issue and 

a delicate timing are a potential problem. I am not 

castigating the Committee for this choice of time. 

ASSEMBLYMAN KEOGH-DWYER: I have driven 105 miles 

to get here when I could have been with my constituents 

for election purposes or perhaps earning a living for 

myself. I have come down here because I think this issue 

is of paramount importance and the sooner it is resolved, 

the better. Why should we let this go on and on and on? 

We have to come to grips with this even though it is 

distasteful and there are arguments on both sides of 

the fence. 

MS. STEVENS: I understand that, Mr. Keogh-Dwyer, 

but no action will be taken until November and whether 

it is November 11th or November 26th, I think is not a 

matter of great importance. 

ASSEMBLYMAN KEOGH-DWYER: But if we wait until 

November 11th or 26th, then it may not be done during 

this session and put off until next year. 

MS. STEVENS: That is true. 

ASSEMBLYMAN DICKEY: All right, Miss Stevens, you 

may proceed with your introduction. 

MS. STEVENS: Dr. Hugo Bedau is presently Chairman 

of the Department of Philosophy at Tufts University. He 

taught Philosophy at Princeton from 1954 to 1971. He 

is t.he author of "The Death Penalty in America 1 " the 

previously-quoted book, and of more specific interest 

to this Committee, a Rutgers Law Review article called, 

"Death Sentences in New Jersey, 1907 to 1960." The 

cites for these are 1n the packet. 
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He has testified before numerous committees, including 

previous committees of the New Jersey State Legislature. 

ASSEMBLYMAN DICKEY: Thank you. Dr. Bedau? 

HUG 0 B E D A U: Thank you, Mr. Chairman and other 

members of the Committee. 

If I may correct the record in one small respect, 

I was introduced as having taught at Princeton until 1971. 

That was a slip for 1961. 

I don't have a prepared statement from which I 

will speak and I apologize to you for that. I may be 

more long-winded this way than if I had something written. 

And I have no difficulty with this Committee or this 

Legislature facing the death penalty issue at this time. 

In my experience in New Jersey and elsewhere in the United 

States, there is never a good time for discussing this 

issue. Every time is an appropriate time in my judgment 

if members of the government or a preponderate body of 

the citizenry is agitated around this issue. And that 

is evidently true in much of the United States today. 

And I think probably no more in New Jersey than in many 

other states. 

I regret that I wasn't here this morning and 

earlier this afternoon. Living in Massachusetts and 

having students to teach, unlike some absentee professors, 

I have to come after my classes are over. So I wasn't 

really able to hear what others have had to say. I 

understand some distinguished people have been before this 

Committee today, including the two leading candidates for 

the office of Governor of New Jersey. I have had a chance to 

glance at some of the remarks that they have made but I 

haven't had a chance to study them. And I will resist 

the desire to ad lib and invent and attribute to them 

views that perhaps they don't hold in order to rebut them. 

I want to try to deal with two or three things 

that may not have been presented to your Committee before 
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by others and I will be happy to answer any questions 

that you wish to put to me. 

Throughout the bulk of 1973, I have been working 

under a grant from a foundation which has provided me 

the opportunity to organize and collect all the social 

science research that has been done on all aspects of 

capital punishment in the United States and it has also 

been a grant that has encouraged me and provided me with 

the opportunity to try to stimulate some research and 

to organize new research. Despite the wealth of information 

that you might think is avail3.ble on this issue, the 

book that I edited ten years ago and other books that 

have appeared subsequently, thPre is an enormous amount 

of information that we don't have on a large number of 

questions of importance to people 1n your position and 

to the people generally. 

I think within the next two or three years as 

this research proceeds that some of these questions will 

be answered. There are, however, studies that have been 

made of a lot of issues, some of which I have heard 

mentioned this afternoon, and it distu.rbs me that people 

will give testimony before this Committee appa.rently in 

ignorance of this information or blithely contradictory 

of it without ever mentioning it. Let me cite a case 

in point. One of the previous speakers this afternoon, 

speaking on behalf of police in New Jersey, as have his 

predecessors - and I have heard them in these chambers 

15 years ago - insisted that we need the death penalty, 

we need to restore the death penalty in New Jersey, in 

order to make a policeman's job a little safer. The 

evidence that was given apparently for that conclusion 

simply consisted of statistics from the FBI that more 

policemen are being assaulted and more are being killed 

in New Jersey and elsewhere each year in t.he last few 

years. Well 11 there is no connection between the evidence 
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and the claim. 

The issue has been studied fairly carefully at 

a time when we did have the death penalty in New Jersey when 

we had it in New York and we had it in Illinois 10 to 15 

years ago and when we did not have it in a few selected 

states, such as Michigan and Wisconsin and Rhode Island 

and a few others. And at that time the information was 

quite clear that there was no greater likelihood of a 

policeman being killed in a state that didn~t have the 

death penalty than in a state which did. 

The same kind of study has been made with regard 

to the safety of prison guarJs by looking at the rate of 

assault and killing upon prison guards in states which 

didn't have the death penalty rind comparing it with the 

rates in those states which did. Once again, the information 

was not at all in favor of the doctrine of the unique 

deterrent power of capital punishment. 

It is distressing for me to come and listen to 

just a few minutes of testimony this afternoon in September 

of 1973 that strikes me as being as ignorant, as prejudicial. 

as unhelpful, as misleading, as the evidence that I heard 

in this chamber in 1957 when much of this information 

either didn't exist or hadn't been published. It is a 

long time since 1957 and I am sorry that not all those 

who are testifying before your Committee have chosen 

to do their homework. I hope the Committee will do its 

homework and I hope this Legislature will too because 

the opportunity to spout doctrine about deterrents, to 

hold views about what does and doesn't deter is not so 

easy today as it once was if you have done your homework. 

I think at the present time when the United States 

Supreme Court has solemnly judged 15 months ago that 

the death penalty is a cruel and unusual punishment, a 

rather heavy burden falls upon committees like yours and 

legislatures like this one if it is going to legislate 1n 

the interstices, in the gaps, of that decision. Where 
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are you going to get your evidence? You are certainly 

not going to get any from the state study commissions 

that have ever been conducted in this State. You know 

as well as I do that the State Study Commission on Capital 

Punishment reported in a very brief statement that its 

recommendation was for you as legislators to do nothing. 

pending further determination by the Supreme Court of 

what is constitutionally permissible in this area. That 

was their advice. They didn't back it up with 100 pages 

of study. etc .. on their own. They were very thorough and 

patient in their study, I havn no doubt, but the public 

record of their deliberations does not help you very much. 

But that was their advice. 

There has never been a study cvmmission in the 

State of New Jersey that has studied this issue in a 

helpful way for the Legislature or the Governor. Now 

unless this Committee is going to do a job that no other 

public body in the history of this State in this century 

has done, it seems to me you may very well be launching 

upon rather troubled and dangerous waters if you are 

going to try to institute capital punishment in 1973 

after your State Supreme Court said in January a year 

ago and the United States Supreme Court said in July 

a year ago that it is unconstitutional. I am troubled 

by the ease with which members of this Committee raise 

old issues about sympathy for the victims, about worry 

about safety in the streets, and ignore the constitution 

of the United States. It is not a problem that is 

peculiar on the issue of capital punishment and I don't 

presume to lecture you because I know you are busy members 

of a legislature with a very difficult job on your hands 

in the best of circumstances. 

Still I. being a former resident of New Jersey, 

most of whose children were born not far from where we 

ars feel rather strongly about what you in particular 
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as a legislative committee do on this issue because it 

seems to me that your opportunities and your responses 

here are particularly significant. As states go around 

the United States, I like to think that New Jersey and 

its legislature and its government is one which just 

doesn't follow the leader but from time to time indeed 

leads. 

So I am concerned about the quality of the evidence 

and testimony that you have had served up to you and I 

hope that your wisdom will triumph over at least some of 

the inaccuracies and rather unhelpful things I have heard 

that have been delivered to you so far today. 

I think you have a very difficult job in drafting 

legislation that will pass mus~er with the United States 

Supreme Court. Now that is a job presumably for the 

constitutional lawyers among you to cope with. This is 

a committee normally largely or exclusively of lawyers 

and this is your daily bread, not mine. I am no lawyer. 

But even if you solved that problem - and I am not convinced 

from the legislation that this hearing is devoted to that 

you have solved that problem-- but for the sake of argument 

say that you have solved that problem of drafting legislation 

that will survive the court test that you know it is 

going to get. What is the point of it? You have not 

only a technical legal problem that is very, very difficult, 

of drafting legislation that would be constitutional, you 

have a social problem. What is the point of drafting such 

legislation? What do you hope to gain? 

If you leave demagogery to one side, if you leave 

quite apart from your deliberations the question of what 

the people in their ignorance want, what the people in 

their passions demand and try to look at the connection 

between the punishment problem and the crime problem, 

try t 0 look at the connection between capital punishment 

as a solution to a crime problem, then it is not clear 
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that you are in the right ball park at all, that you 

are solving the problem that agitates you and the public 

in general. 

I take it that the problem that agitates us all 

is the problem of unsafe streets, not the problem of 

unsafe bedrooms. As the FBI has been telling us for 

over a generation, that is the most dangerous place to 

be in an American city, ln your own bedroom with your 

own spouse, because those are the people and that is 

the place where most of the murders go on. We are not 

concerned about that problem here presumably. 

The problem we are concerned about is the problem 

of muggings, of assaults, of killings of policemen, of 

murders of public employees, public officials, and the 

threat of these. At the Federal government level we 

worry about sky-jacking and things of that sort - these 

are the things that alarm us - the assassination of 

Presidents and attempted assassinations of president.ial 

candidates. And I ·think we have every right to be worried 

about these problems. 

What you are dealing with in this particular piece 

of legislation is a tiny segment of what you or some 

of you, certainly some of the citizens of New Jersey, 

believe is part of the solution, to increase the 

severity of the penalty and reduce the likelihood of 

the offense. If you can pass legislation or vote for 

capital punishment on any other ground, then I think 

your reasoning and your rationale are very different from 

that of the general public as I have observed it around 

the United States and New Jersey for many years. It is 

the belief that by increasing the threatened severity 

of the punishment, you will decrease tile likelihood 

of the crime. It is not just a matter of vindictiveness 

and retribution for known identified killers. You know 

what the record on that is. It is a total failure. 
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If you will look at the record in this century 

in New Jersey of those who have killed and been convicted 

of first degree murder and then look at the total number 

of those who have been sentenced to death and executed .. 

you will see that you have been getting around one out 

of fifty. So please, ladies and gentlemen, don't let 

yourselves and your colleagues in this Legislature believe 

for one moment that by reinstituting the death penalty, 

you are going to make history and for the first time 

in the history of Anglo-, European-, and American juris­

prudence, you are going to provide a punishment in 

New Jersey that will in fac~ produce retribution and kill 

every murderer, because you aren't going to do it. The 

rest of the system is not goi~g to produce that result. 

You are engaged in a fool's errand and history will teach 

it to you if you give it a chance. 

The record in New Jersey is a disaster with 

regard to the attempt to use capital punishment as a 

device to secure retribution. It is a complete and 

unmitigated and unremediable failure. All talk about 

concern for the victims in the face of that fact is 

disgraceful. 

So you are left with a prior point, that to 

institute a greater severity of punishment, you are going 

to reduce the likelihood of the crimes. On the whole that 

seems to me to be a principle that we all believe whether 

we should or not. We are taught it in a hundred different 

ways from the time we are children and we teach it 

to our children. The question is whether it is true. 

The question is even if it is true for some crimes and 

some offenders and some penalties, is it. true for murder 

of policemen and the death penalty. That is the issue 

that you have to face. 

Well, how do you solve the problem? What is 

the evidence you are going to look at? As we have already 

seen, you are not going to get the answer by listening 
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to the partisans on both sides of the issue and, of course, 

I include myself as a partisan. I make no secret of 

that. You are going to have to look at the best evidence 

we have. What is that evidence? 

There are two kinds of evidence for you to inspect. 

One is the kind I have already mentioned. If you will 

go back in very recent American history and look at the 

jurisdictions side by side, like Detroit in Michigan 

without capital punishment for 125 years and Chicago 

with capital punishment ever since Illinois was in the 

Union, if you will look at th~m and compare, look at 

the evidence that has been published - it is easily available 

and is mentioned in the materials that we have put before 

you in this pamphlet - you will see that there is no 

difference in the rate of assault and the fatal assault 

on police officers, law enforcement personnel, in the 

abolition jurisdictions and in the death penalty juris­

dictions. 

I admit this is not conclusive. No compilation 

of social science evidence of this sort is going to be 

conclusive on the issue. But you have to face that fact 

and then see whether there is anything to weigh on the 

other side. And I submit that there isn 1 t. 

The other thing you have to look at, it seems 

to me, so far as youcan, is the psychology of the people 

who are willing to do things like this in the first place. 

Most of us fancy that we are not very familiar with the 

psychology of brutal murderers. Never mind the bedroom 

and the kitchen, as I said before, where the real problem 

is, but we are not concerned with that problem. We 

understand what it is like to get angry and to lose 

patience and maybe to have a knife or a gun in one~s 

hands. I think most of us as human beings understand 

that. That is not our problem. Our problem is the person 

who cruelly shoots a policeman just because he is a 
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cop, the person who not so coolly, but still deliberately, 

shoots a policeman in order to get away with an armed 

robbery. That is the kind of crime that we are concerned 

about. 

Now what is the· psychology of people who will 

do this? Well, it is not the psychology of people who 

are worried about what the punishment is because it is 

not the psychology of people who expect to get caught. If 

you don't expect to get caught for committing a breach 

of the law, even a grave injury like killing somebody, 

what does it matter what the punishment is? The problem 

is to be honest and faithfu~ with the facts that seem 

to be the relevant facts. 

On the one hand, there are statistics about assaults 

on police and prison guards and the general public. There 

the statistics really do support the argument that increasing 

the severity does not increase the deterrents. 

Then take a look also, if you will, at the 

psychology of people who are prepared to commit the kinds 

of crimes that you despise. And that psychology is not 

the psychology of children intimidated by a teacher or a 

parent, afraid of a whack on the bottom or standing with 

their face in the corner or missing a trip to the swimming 

hole, or whatever the punishments are that teachers and 

parents dole out. Because that is the psychology of 

somebody who is caught before he has committed the offense, 

as it were. A child has no place to go but home when 

it is at home. A child has no place to go but back to 

school. 

Criminals who are prepared to shoot gas station 

attendants and then policemen to get away do not have 

the psychology of a seven-year-old child or a forty-year­

old professor who has no other line of work. That is 

not the psychology that is relevant. You have to be 

realistic in assessing the psychology of the people whom 

you would put to death if you had the chance. That seems 
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to me to answer the other quE2stion that you have to 

face, sketchily but in principle to give it an answer. 

You have two problems on your hands. One is to draft 

legislation that will meet the constitutional test - and 

I am doubtful whether you have done it, but I am not 

your best witness, if I may quote from a famous American -

I am not your best witness on that subject. 

As to the second point, what is the point of trying 

to produce such legislation even if you can? There I 

think perhaps I can be of help and I have tried to review 

as briefly as I can what seem;:; to me to be the salient 

points in the evidence. 

There are many other things that need to be said, 

but let me just end with one. 

Anybody who favors capital punishment in the 

United States today has got to do so on the basis of the 

demonstrated record of what it has been in our history. 

The record in New Jersey is clearer than in almost any 

other jurisdiction in the Uni ·ted States. We know more 

about capital punishment in New Jersey as it actually 

existed for 60 years than we do for almost any other 

state in the United States. 

What is that a record of? It is a record of 

sporadic justice, of racially-discriminatory justice, 

of "catch as catch can" justice. It is a record, among 

other things, of a society that refused to have a mandatory 

death penalty 60 years ago and insisted on having a 

discretionary death penalty. Only now the Supreme Court 

of the United States says you can't have a discret1onary 

death penalty. It is going to be unconstitutional. 

The record is extraordinarily full and informative 

on New Jersey's history with capital punishment and I 

do urge if you haven't already studied it. that you study 

it carefully because I think it teaches many sobering 

lessons. 
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It seems to me then that the most one can say 

on the issue of deterrents is that statistics will prove 

anything - we knew that before we got together today at 

this hearing - that the evidence isnut all in - we knew 

that also because the evidence is never all in - and, 

therefore, that it is still possible without being will­

fully ignorant or willfully bold to believe that. the 

death penalty does deter. I concede that it is possible 

to believe it without being suspect as to one~s sanity 

and one 1 s sincerity. But then having settled your mind 

on that point, what is it you are going to produce when 

you inaugurate the new era _,f capital punishment in 

New Jersey? Well, my prediction is based upon the record. 

You will produce what you had and what you had may not 

have stunk in the nostrils of the gods, but it did in 

the nostrils of the Supreme Court. 

I think the challenge you face in taking seriously 

the desire to do something about the crime problem, to 

exhibit some decent and humane sympathy for the victim, 

is a very, very daunting problem if the only thing you are 

going to try to use to cope with these problems is 

this symbolic issue of life and death, of capital punish­

ment. Thank you. 

ASSEMBLYMAN DICKEY: Thank you, Dr. Bedau. 

Mr. Wallace, any questions? 

ASSEMBLYMAN WALLACE: Yes. Mr. Bedau, I just 

have one question. I am rather overwhelmed by the 

tremendous presentation you have just made. In fact, 

you sound so convincing that I might say that you almost 

convinced me. However, I would just ask you this: Do 

you have a solution to the problem of our serious crime 

situation in the United States and,in particular, in the 

State of New Jersey, particularly in our larger cities? 

DR. BEDAU: Let me begin by a frivolous response. 

If I did, I would probably s e 11 my answer to the 

highest bidder instead of giving away my observations 
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as I am doing today. Because the person who has an 

answer to that problem is a person whose advice we all 

need to hear. But if I can be not frivolous, I would say 

this with great caution. First of all,I am told by 

some of the sociologists that I have been meeting with 

around the United States in the last few months that 

the evidence is already beginning to come in that the 

peak of the crime wave of the last 5, 61 7, 8 years 

has subsided without by and large any reason or any 

one reason that they can put their finger on. 

Criminologists and sociologists are not very 

comfortable with the fact that they are not able to 

explain and predict what is going to happen in t.he crime 

wave. They are not much better off than economists are 

with regard to the rate of inflation. The trouble is 

that the one hurts a lot more than the other when you 

are wrong. But, in any case, that is a bit of solace for 

us all and I pass it along for what it is worth. And 

the President, himself, as I recall, not many months ago 

used this same information in his own way, the implication 

being that the policies of the Federal government or at 

least of the Executive Branch of the Federal government 

or at least those policies that were recommended, whether 

they were enacted or not, have indeed had some useful 

effect, and perhaps they have. 

First of all, the problem may not be quite as 

bad in the period ahead as it has been in the period just 

behind us, leaving everything else the same. To that 

extent perhaps we needn't be so acutely anxious. 

But really to come to grips with your question, 

I really have to say that I don't have an answer for you. 

However, I have some partial answers, I think. EuropeansJ 

as one of the previous witnesses today indicated. if I 

can judge from the printed testimony, are constantly amazed 

when they look at the crime problem in the United States. 
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I have just been at a conference in Europe with 

criminologists from all over the world, in which this 

very point was once again made quite clear to the Americans 

who were in attendance at that conference. They just 

are amazed at the crime problem that we have. 

It seems to me that in the last five or six years 

we have had a national education on why we have the 

problem that we do. To some extent, it seems to be 

inseparable from our history. Our history is a history 

of extraordinary violence. Most European nations conducted 

the kind of violence that we are familiar with in the 

colonies. We did it right h~re or our predecessors did 

it right here. We have a long, long history of this 

and it is constantlyp~rt df the daily bread of all of 

our children on television, etc. We eat, sleep and drink 

violence. 

Those who are against violence outside the law 

are often, as I view it,;among'those who will perpetuate 

it under the law. The way you stop some kinds of p.roblems 

is by being sort of slack with.the bail system. If 

you don't like demonstration's outside the White House, you 

arrest everybody in sight. That strikes me as a violent 

response to an existing problem. What it helps to do, 

I think, is support and feed and reenforce the legitimacy 

of violence for the ordinary person who doesn"t have 

much else in life and who decides to take the future 

into his own hands, whatever the law may be. 

So I think our history helps explain why we have 

the problem that we do. l:f !am right about that - and 

I don't claim to be original in what I am saying at all­

but if I am right about it, then it suggests that there 

is a very real problem about your question: What 1 s the 

answer? 

One of the previous speakers, as you know, had 

some very radical and far-reaching answers that most of the 

public in New Jersey probably·have never heard of and would 
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reject if they did, even if those answers were correct. 

So I think there are severe problems. 

I think having white police in exclusively black 

neighborhoods probably all other things being equal, 

aggravates the problem of violence rather than reduces 

it. But that issue has been faced in Newark and elsewhere 

in New Jersey some years ago. 

I think blaming the'victim for being a victim is 

part of the problem, not part of the solution. 

So I think there are a lot of little things we 

can do and many that we have done which people like 

yourselves have supported. at least spent public money 

to do. tu help cope with the problem of criminal violence. 

But I don't think there is any panacea. I despair. myself, 

of any wisdon on the matter. I wish I could help more 

than I have. 

ASSEMBLYMAN WALLACE: Thank you. 

ASSEMBLYMAN DICKEY: Any further questions by 

members of the Committee? (No response.) 

Dr. Bedau~ you repeatedly posed the question: 

What is the point of all of this? You very academically 

spoke of the psychology of the criminal. I recall 

that Justice Marshall said that there were six purposes 

conceivably served by capital punishment, two of which 

you seem to have dealt with. I will recite the six 

of them and see if you think there is any possible redeeming 

value in any of the other four. 

You mentioned retribution and you discredited that. 

You mentioned deterrents and you said that that probably 

cannot be proven. that it is a deterrent, or at least the 

statistics are difficult of interpretation. 

H e went on to say that the third one might be 

prevention of repetitive criminal acts. That would, I 

assume, mean that we remove that offender from society. 

Fourth, he said encouragement of guilty pleas 

and confessions. 
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Fifth one that I don't quite understand hut he 

said eugenics. 

The sixth one was economy. 

DR. BEDAU: Well. if you are inviting me as I 

take it you are. to comment on each of those four. I 

chose the two that seemed to me to be the most relevant 

in the light of the immediately pcior dlscussion. not because 

I think the others are fraudulent or irrelevant or because 

the others in fact. if they are examined, will support 

capital punishment. but simply because I wanted to pick 

and choose by virtue oF time. 

I think these and ot-ner purposes of punishment 

are legitimate and that society has the right to take 

them into account indeed the i~ty, in assessing the 

schedule of puni shment.s to crimes. 

I think the issue of economy. to take that one 

first. is unfortunately not in favor of capital punishment. 

It depends of course upon how you take into account 

what the economists call the externalities as it were. 

The cost of the electricity that we used to use down 

the street when we executed naturally doesn t come 

very h1gh nor does the cyanide pill and the sulphur1c 

acid that they use out in Cal1fornia. But a person wllo 

is doing a cost accounting or cost benefit analysis of 

capital punishment and left it at that would be laughed 

out of court or anyway out of this room, I would hop~. 

We have to take into account the administrative costs 

of the capital trial itself and of the policing of the 

spccl~.ll segregated sections of prisons in wh1ch cap1tal 

offc-'r1ders are held awaiting their execution. And nobc>dy 

has ever really done an adequate jo~ on this I would 

war t to adrni t. But it certainly looks as though the 

apparent strang argument that it is very expensive to 

keep people 1n prison versus very chea~ to hang them or 

sh>~t them or gas them or whatever has mer1t. However, 
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it is really not that simple at all. 

The issue of economy is not a simple one. It 

is one that I think troubles all of us because we don"t 

like to think that matters of life and death are going 

to be settled merely on grounds of tax dollars, though 

I guess we all feel, certainly people in your position 

feel, that you ought to take this into account and give 

it some weight. I grant you that. 

I am not sure I kept in mind all four of the 

points. With a little help from you, I will touch on 

each of them. 

The other one that comes to mind is the first of 

the four that you mentioned, at least as I recall it, 

and that is the prevention of other offenses by the 

offender. I certainly would concede that capital punish­

ment accomplishes that purpose superbly. I would say 

only two things: 

If one is really concerned about using that use 

of capital punishment to prevent offenses, then one might 

be better off to kill people who commit armed robberies 

even if they don't kill anybody at all because they are 

likely to commit a murder in another armed robbery once 

they get out later. And the way our law and our society 

are set up, we are really not in a position to anticipate 

what people are going to do, and as it were, punish them 

in advance for that. So even though the death penalty 

works very well for those few who have been executed, 

it certainly doesn't work for the large portion of the 

criminal population that I think we all agree is a 

menace to society when they are released. 

The other thing that I would say is that if you 

look at the actual record of parole in those states 

which don"t have capital punishment in particular as 

well as states like New Jersey which historically have had 

it. you will find that the record of parole of murderers, 
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as I heard Homer Zink who used to be Chairman of the 

Parole Board in this State say in precisely this room 

15 years ago - and he was at that time not opposed to 

capital punishment when he gave that testimony - that 

the record of parole for murderers in New Jersey was 

better than for any other class of offenders. That has 

now been established nationally through the national 

parole statistics that are published out in California 

by the National Council of Crime and Delinquency. That 

is the national picture as well as the picture both in 

abolition and death penalty states. 

So while the death penalty will accomplish the 

purpose of preventing repetition of horrible crimes, it 

isn't really needed to accomplish that purpose, except in 

the very, very rare instance. Since you can't identify 

those instances in advance, you are confronted with 

never paroling anybody or executing everybody, and neither 

of those alternatives are going to be socially acceptable. 

The eugenic argument is a curious one - it is an 

old one. That seems to be the idea that people who 

corrunit murder or other capital crimes are in their very 

genetic endowment somehow deficient and corrupt and, 

therefore, we sort of clean up the genetic pool of our 

society by eliminating these people and preventing them 

fro~ procreating. 

That is a theory that rests upon a doctrine of 

genes that I don 1 t think has much to be said for it today" 

There was a brief flareup, you recall, a few years ago 

when criminologists discovered the XYY chromosome and 

they thought now they had finally found the crucial thing 

that makes a person a violent criminal. The trouble is 

that quite apart from procedural g.rounds that lawye.rs and 

constitutionalists would be interested in, there seems to 

be some question about the evidence. 

I have left out one of the four. I have forgotten 

which one it is. 
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ASSEMBLYMAN DICKEY: That would be encouragement 

of guilty pleas. 

DRo BEDAU: Oh, yes, the theme of plea bargaining. 

Well, th.i s has certainly worked to some extent in New 

Jersey. There is no question about it. In my own 

experience the pleas of non vult and nolo contendere 

have in a few cases I know of - I certainly don 1 t have 

any statistics on the point - apparently be en 

induced by offenders who wanted to avoid the risk of 

capital punishment in the way in which a jury could 

impose it on them if they went to trial. But, of course, 

you can 1 t leave it at that. 

The story about plea bargaining is something where 

I suspect one of your former witnesses, the Public Defender, 

Mr. Van Ness, might very well have had some interesting 

things to say, based upon more acute day-to-day experience 

1n a court room than I have ever had. 

I guess all I could say is this,. that the importance 

of plea bargaining is entirely an administrative convenience. 

That is all there is to it. It is simply a way of saving 

the taxpayers" money and allowing the administration of 

the courts to proceed because if every case went to 

tr1al, we would have time for nothing else in society 

but criminal proceedings. So this is a consideration in 

which society has an interest and wants legitimately 

to look to see how it can serve that interest. But that 

a person's life should be put in jeopardy as a convenience 

to society, that I think strikes all of us as a little 

strange. 

We want something in addition to be said on behalf 

of capital puni.shment, rather strong, it seems to me, 

before we are prepared to say that sure it helps prosecutors, 

sure it saves time, the guy is guilty anyway so let 1 s 

not go through all this, but we need the threat of 

capital punishment in the court room or in the judge's 

chambers to get that plea. I am uncomfortable about 

a society such as ours which has so much money and so 
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much time for so many things, but apparently doesn't have 

enough time for criminal justice where life and death are 

involved except to use this kind of argument. So while 

I think it is relevant and legitimate, I hope that. we 

could all agree that it could never be the decisive argu­

ment in favor of capital punishment or any other kind of 

severe punishment. 

ASSEMBLYMAN DICKEY: Changing the subject for 

a moment, you mentioned sporadic justice. 

DR. BEDAU: Yes. 

ASSEMBLYMAN DICKEY: And you seemed to say that 

that was the kind of justice that the death penalty had 

been bringing about in New Jersey in times past and 

probably that is the reason wny the court did strike it 

down. 

We have we think devised a bill which if enacted 

into law would set some standards which would provide 

yardsticks under which a jury or a court could determine 

after guilt whether the death penalty would be imposed, 

using certain mitigating factors and certain aggravating 

features which seem to get away from this sporadic 

justice which you have been quick to criticize. 

In the light of that,. doesn't that kind of 

decimate your argument? 

DR. BEDAU: Well, maybe it decimates it. That 

only means I am down 10 per cent. It doesn't annihilate 

it. 

The trouble with that solution to the problem 

it seems to me to be that it has been anticipated and 

it isn't going to work. The whole issue came up in a 

previous case in the court, McGautha v. California, in 

1971. And Mr. Justice Harlan, who as you know was one 

of the most respected if not the most respected members 

of the court at that time, respected for his courage -

he was an ill man who did a day and a half's work every 
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day - but also respected for his judicial wisdom -- he 

wrote the opinion for the court in that case. This is 

what he said in part and I quote: "The history of capital 

punishment for homicides reveals continual efforts J 

uniformly unsuccessful, to identify before the fact 

those homicides for which the slayer should dieo Those 

who have come to gr1ps with the hard task of actually 

attempting to draft means of channelling capital sentencing 

discretion have confirmed t.he lesson taught by history. 

To 1dentify before the fact those characteristics of 

criminal homicides and their perpetrators which call 

for the death penalty and to express these characteristics 

in language which can be fairly understood and applied by 

the sentenc.ing authority appear to be tasks which are 

beyond present human abilityo" That is McGautha Vo 

California, 402 u.,SD Reports, page 183. 

That is an interesting passage not only because 

Harlan said it, but because he said it in a case where 

the issue of sent.encing standards was squarely before 

the court. It is also interesting because Chief Justice 

Burger in his dissent a year and a half ago quoted those 

very words 1n .Indicating why he thought that it was going 

to be very difficult to provide capital punishment 

legislation that would ever be able to conta1n standards 

that would avoid the problem. 

What I predict quite frankly is that if the 

leg1slation that you have in the form in which I have seen 

it - and I haven't seen it in its amended form -- t.hat 

that legislation is just leading with its chin directly 

into this argument that the late Mr. Just1ce Harlan and 

the Chief Justice have themselves already set out. 

So wh1le as a measured and reasonable response to the 

probJem of sporadic justice,the construction of statutory 

standards seems perfectly reasonable - and five years 

ago I wrote In favor of doing that myself - 1 am on 

record as thinking that was a good solution to the problem -
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what the Supreme Court or Justices on the court have 

said subsequently make me very skeptical about whether 

the court will accept that. If you are bound and 

determined in this Legislature to proceed down that path, 

we will have a chance to see because other legislatures 

have also moved down this path, some of them in fact. 

ahead of you. But no two bits of statute in this 

regard anywhere in the United States are quite the same .. 

So particular issues may be served up here. 

As I said I don't think that my argument is 

more than decimated. At most, that's all that it is: 

it is dented. It is not seriously damaged, at least 

if I evaluate these remarks that I have just quoted 

correctly. But I think there is the other question, the 

substantive question that we have been talking about, 

of the point of this legislation in the light of the facts 

that are at the disposal of people in your position today 

in contrast, let's say, to your predecessors 15 or 20 

years ago. 

ASSEMBLYMAN DICKEY: Well, I suppose we could 

continue this very fine discussion for a long period of 

time, Dr. Bedau. But I want to thank you for appearing 

today on behalf of the American Civil Liberties Union. 

The Committee expresses its appreciation to you for coming 

all the way down from Massachusetts. Thank you very much. 

DR. BEDAU: Thank you very much for your patience 

and interest. 

ASSEMBLYMAN DICKEY: Thank you, Miss Stevens. 

DR. BEDAU: With the Chairman's permission but 

not as part of the record, unless he so wishes I will 

leave a reprint of something that I just got in the mail 

today and I brought a few along. It deals with the subject 

under discussion, but in a minor way. 

ASSEMBLYMAN DICKEY: Fine. Thank you very much. 

Mrs. Winifred Canright, New Jersey Friends 

Council. 
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W I N I F R ~ D 

man to follow. 

C A N R I G H T: That is a hard 

I am going to ask you to relax because I am 

not going to give you any statistics. As befitting 

a woman of my generation, perhaps it is more than 

appropriate that I try to stick to the human, personal 

side of things. 

I sympathize with you people for having such a 

long session and appreciate your not letting us down. 

I think I will skip my introductory paragraph, 

though I struggled over i.t a little. But I should like to 

relate some of the personal experiences. Mr. Bedau asked 

if we had done our homework. No, I did my prison work 

and I have been in close contact with many of the people 

who have been personally involved in this. 

The first experiences I want to relate are to 

demonstrate the falliliility of our courts. In 1968, 

the State of New Jersey demanded the death penalty for 

12 young people who were accused of the murder of Patrolman 

Gleason in the Plainfield riot. I wanted to see whether 

it was possible for this minority group to receive a 

fair trial. For three months I attended the trial and 

took notes. In their eagerness to get a conviction, the 

police and the prosecutors presented improper evidence, 

much of it elicited by pressure. This opinion is not 

mine alone. The New Jersey Supreme Court reversed the 

conviction of the two convicted of first degree murder and 

censured the judge and criticized the quality of the 

evidence. As I read excerpts of the testimony, some 

of it in voir dire, please ask yourselves whether the 

State has a right to impose a death penalty when our 

courts so badly pervert justice. 

Edgar Barnett, a witness for the prosecution, was 

shown in court a statement he had signed, but said, 11 I 

can't read it. Officer Lee axed me a whole lot of questions 

and what he writ down, I don't know. He told me to sign 
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it. II 

"Why did you go along with it?" 

"He was a policeman and you gotta go along with 

him. He told me I'd be in trouble if I didn't sign. 11 

At the police station Barnett had been shown pictures 

in an album for identification. When they were shown in 

court, he picked out a "mug shot" and said, "This is the 

one Officer Lee touched. He told me to pick one out or 

there'd be trouble. I just go along with him." 

Bobby Whitaker was an undereducated, unprepossessing 

black youth. He testified that he had left Plainfield two 

hours before the killing and had been picked up twelve 

miles away on an unrelated charge. The following month, 

the State Police began a seriee of interrogations of 

Whitaker. His cvurt testimony, in brief, was this: 

"Did the State Trooper ask you questions?" 

"He more or less told me things." 

"Did you tell him you were present at the death 

of the officer?" 

"I said 1 No. • He said I was there and if I didn~t 

give him the statement he would have me dwelling in 

Somerset County jail a long time." 

"What did you do when he said this?" 

"I told him that if I was going to be in jail there 

was nothin 1 he could make me do. He came back with a 

typewriter and wanted a statement. He promised me if I 

signed it I would get out of jail." 

The third time the officer came, he b.rought a 

black book of photos. 

"He insisted I had seen 'em. I told him I hadn't 

seen • em." 

"Did you identify any of the pictures?" 

"No. He told me I had seen °em and I went 

along with him, because he told me I could get out of jail 

and he wouldn't press other charges." 
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"Did he let you out?" 

11 No, because I didn't sign the statement." 

Robert Anderson had signed a statement, which he 

recanted and then testified: 

"No, there wan't no pressure." 

"Why did you sign? 11 

"To maintain my freedom. Two officers promised to 

drop charges of a stolen car." 

The prosecution presented a witness - Levon Heard -

who insisted that he had been drunk the whole weekend of 

the riot. The prosecutor q~stimed Heard about his Grand 

Jury appearance. "Did you tell the truth to the Grand 

Jury?" 

"I don't know. I was drunk that day, too. 11 

"Did you tell the truth to the Grand Jury?" 

"I guess I did if I was there. I might have 

said anything." 

"Would you lie?" 

"Sometimes. I'm a big liar." 

When George "Petey" Morris took the stand for the 

state, he was cross-questioned. 

"Had you been drinking hard liquor that day?" 

"Yes." 

"Beer?" 

"Correct. I was drinking pretty good. " . 

"Before you saw the crowd, how many bags of 

heroin had you injected?" 

"Six or seven. I'm not sure. I was in my own 

world. I was high. " 

"Were you able to recognize people?" 

"No. I just can't remember. 11 

On the day that Petey, a known addict, was picked up 

and taken to headquarters for questioning, he had had his 

early morning injection, but as the questioning dragged on 

and on he became frantic for the next dose. It was in 

80 A 



his pocket. Desperate to get away and shoot the heroin) 

he was ready to "go along with the police," and signed 

their statement. 

I will skip the next couple. You, as lawyers, 

know this kind of evidence that came up. 

Our courts are fallible, obviously that is so. but 

electrocution is irreversible. When Bergen County Grand 

Juries for 24 years had only 2 black jurors. there is 

reason to suspect that our courts are rigged against 

minorities. How then can we trust them on decisions 

of life and death? 

When the Azzolina Bill was debated in the Senate, 

there was much emotional but unproven talk about the 

deterrent effect of the death pc.nalty. I wondered, "If 

there is a deterrent effect, why don't they use it to really 

horrify the people who may need deterrence? 11 Edgar Smith 

pointed out in Esquire Magazine, "The very people capital 

punishment is supposed to deter are the very people 

shielded from effective knowledge of what an execution is. 

Executions take place in antiseptic secrecy. The law says 

you cannot even publicize the day and the time in advance, 

and the general public may not witness the affair. All 

the public sees is a few lines in the morning paper. Those 

who do witness the execution, the curious prison guards, 

a few newspaper men, perhaps a few spectacle-hungry police 

officers or public officials, are not the people the 

execution is supposed to deter." 

Why don 1 t the people who believe in the deterrent 

effect carry their theory to its logical conclusion? 

Why not hold executions in a huge sports stadium where its 

chastening message can be visible to the people who 

need it most? How about putting it on television? 

How about raising a few funds by selling tickets to 

executions? 

As I watched the voting from the balcony of 
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the Senate Chamber, I fantasized- suppose that on that 

platform there was a young man, possibly innocent or 

perhaps guilty, who was strapped into the electric chair. 

Voting on the bill is proceeding. The voting mechanism 

is wired so that a "yes" vote will trip the switch and 

the man will burn, Would any Senator dare take thp 

awesome responsibility of pressing the "yes" button? 

It is easy to shrug off the responsibility for 

the death of a person by saying, "The state demands the 

death penalty." It is different when one man, one vote, 

one conscience bears the burdpn of decision. Each legis­

lator must live with the knowledge that a "yes" vote in 

reality turns on the current in the electric chair. 

As a volunteer in the Trenton State Prison, I have 

had an unusual opportunity to be a part of a different 

life-style. Most of you have used the cliche, "Some 

of my best friends ... " I complete the phraseJ "Some of 

my best friends are men who may have killed, but definitely 

they are not now murderers." Some of these friends who 

spent years on death row have made themselves into some 

of the finest people I know. In a recent letter to me,, 

one of them wrote, "The best asset a person can have is 

compassion,. and to think of others, regardless of the.i r 

circumstances. Coming from me this may sound strange I 

am responsible for a man's death. I am sorry for what T 

did, make no bones about it, and it has also reestablishPd 

mY concern for others." Unquestionably there 1s good in 

every man. 

When I began working in the prison hospital, 

Dr DuGan i'ltroduced his inmate assistant to me as his 

"right hand." The term was well chosen, Fourteen hours 

a day the efficient J1mmy was foreseeing and supplying the 

doctor's needs,, reassuring a worried patient, or calming 

an explosive si tuat.i on that might have escalated 1 nto a 

r1ot. How could he do this? Simply because the men 

trusted him. One day I discovered Jimmy's private hoard: 
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instant soup, cocoa, fruit juices and cookies. He was 

spending his slim wages on these so that when a patient 

was too sick to even look at prison food, Jimmy could be 

at his bedside with a cup of hot soup. This was a 

man who had been sentenced to be electrocuted. By his 

consistent efforts to help others, he has demonstrated 

that his life is too valuable to be wasted. I asked him 

to send me a paragraph to insert in this testimonyc 

Here is his quote: 

"I have been under a sentence of death, and was 

.ln the death house from June 1967 to February 1972. 

From the time I spent there, I have learned to value life 

and decency far more, I believe, than the average person. 

Once a man has killed someone, he learns to value life 

more than someone who has never had that sad experience. 

A life sentence is no feather bed. It is hard living and 

more punishment than death. You are reminded daily, by 

yourself/ why you are here, and that is the major deterrent -

within a man himself. 11 

You may have heard that in Rahway Prison there is 

an artist of outstanding ability. If Ben Thompson '' s 

present development continues, he is likely to make an 

important cultural contribution. He was awaiting execution 

in the death house. Unexpectedly word was brought to him 

that a white inmate in another wing had confessed to the 

murder for which he had been convicted. There had been only 

one witness. She had reported seeing a white man, 5 feet 

8 inches, weighing 175 pounds, commit the murder. Ben 

is a Negro, 6 feet 4 inches, and weighed 225. Someone had 

to pay for the crime. The evidence was changed to fit the 

suspect and the state narrowly missed killing the wrong 

man. 

Another of my friends from death row is a t.all 

dignified black man, Hap Laws. He is one of the most 

active members of the Inmate Forum Project and spends most 
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of his time in their work of helping other inmates to 

solve their problems and prepare to live in society when 

released. He is frequently released for a few hours to 

speak to organizations promoting understanding and 

recruiting volunteers for their "one to one" program. 

The speeches he is most eager to make are to youth 

groups, urgiEg them as only a prisoner can. to stay out 

of crime. 

Society is richer for the contributions these men 

are now making to mankind and the ones they will make 

when they finally leave prison. The state has no right 

to waste lives of such potential value. Neither does 

the state have the right to gamble men's lives on the 

verdicts of our fallible courts. 

I wish to close with a brief paper by Mr. Hap Laws 

who sent it to me only yesterday. written from the prison: 

"Gentlepeople: 

"Advocates of capital punishment always buttress 

their arguments with the statement that the fear of death 

acts as a deterrent to crime and especially of the crimes 

of premeditated murder. As a former resident of Death Row, 

who for over three years lived in the shadow of deat.h, 

I can assure you that such an argument is without merit. 

"The vast majority of the residents on Death Row, 

although under a sentence of death, did not think that 

they were going to die! The few who did entertain such a 

thought did so for the wrong reasons. They viewed their 

impending execution, not as a form of moral retribution 

for the crime they were convicted of committing. but as 

an act of legal lynching or racial repression, and they 

had statistics to support their contentions. 

"Figures released by the U. s. Department of 

Prlsons show that since 1930 there have been 3,859 executions 

in the United States. Of that number, 2 066 were Black 

or members of other racial minorities. During that same 

period, 455 men were executed for the crime of rape 

and of that number 405 were Black. 
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"When I entered the Death House in Trenton State 

Prison on March 10, 1966. we raised the total count of 

the men under a sentence of death to 17 - 8 Blacks, 8 

Italians. and Edgar Smith. All were poor. The figures 

speak for themselves. Capital punishment has never been 

administered equally or justly in the United States and 

it is. indeed. used as an act of legal lynching and the 

ultimate weapon of racial repression. 

11 But violence breeds violence. So it has always 

been and so it will always be. Either all life is sacred 

or no life is sacred. If the government can kill without 

compunction and in cold blood. so can its citizens. Such 

brutalities led to the callous slaughtering of thousands 

of innocent men, women, and even infants in South Vietnam. 

"What has happened to the former residents of Death 

Row, New Jersey, whose lives were spared by the Supreme 

Court decision overturning the death penalty? Three are 

published authors. Three are in the process of completing 

books. Five have become artists of merit and one of 

that number has been declared a genius. Ten men on Death 

Row earned their G.E.D. diploma and at least six are now 

attending college, although all of them entered prison 

as functional illiterates. All of the men have been model 

prisoners since their release from the Death House" 

"Does anyone seriously believe that it would have 

profited society if these men had been put to death? Is it 

not time for the United States, as a Nation, to reject 

the medieval philosophy of an "eye for an eye" and rise 

to a new level of consciousness, a new humanity, in which 

all life is held to be sacred and in which love. not hate 

or revenge reigns supreme. 

"Thank you for your time." 

Signed, Horace "hap" Laws, 

ASSEMBLYMAN DICKEY: Thank you, Mrs. Canright . 

. Any questions? 
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ASSEMBLYWOMAN KLEIN: I wonder if we could have a 

copy of your testimony? 

MRS. CANRIGHT: I will try to get one. I have 

one that is decent. Because of my broken ankle, I 

couldn't get out to get a typist and the copies are 

pretty horribleo 

ASSEMBLYMAN DICKEY: Well, we will get a transcript 

anyhow. 

ASSEMBLYWOMAN KLEIN: I am sorry I missed part of 

your testimony. 

ASSEMBLYMAN DICKEY: We will have a transcript. 

MRS. CANRIGHT: May I say one thing that is a 

digression, but I felt that it has to be said. This 

morning a great many of the testifiers mentioned the 

escapees, particularly one Ravanel, who broke out from 

the Vroom Building. I felt I need to say that the State 

is not without guilt in those murders that he committed. 

I do not justify him in the least. But I know the Vroom 

Building and the men who have been deteriorating in 21-

and 23-hour-a-day confinement in their cells with 

absolutely nothing to do. The kind of bitterness and 

mental deterioration that results from the treatment they are 

getting in the Vroom Building is enough to in some ways 

help in understanding of a man who got out and was ready 

to face death himself rather than be returned, no matter 

how many people he had to take with him. 

ASSEMBLYMAN DICKEY: All right. Thank you 

very much. 

MRS. CANRIGHT: Thank you for letting me say 

the extra. 

ASSEMBLYMAN DICKEY: Next I will call Rev. Richard 

B. Andersen, Episcopal Diocese of Newark. (Not present.) 

I have been handed a statement by Rev. Andersen and wi t.h 

the Committee's permission. we will make it a part of the 

record. Any objections? (No objections.) 

(Statement of Rev. Richard B. Andersen 
can be found beginning on page 130 A.) 
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ASSEMBLYMAN DICKEY: Mr. Neil Cohen. 

N E I L C 0 H E N: I guess what I have to say is 

probably anticlimatic because a great deal of my information 

came from Mr. Bedau's book and many of his colleagues. 

Mr. Chairman and distinguished members of the 

Judiciary Committee: I woe1ld like to discuss my opinions 

and those of distinguished sociologists and crlminologists 

against the death penalty and why its reintroduction and 

usage could not possibly solve any of our current crime 

problems, but only cause further disruption in the State. 

The case against the death penalty is many fold, 

but I will attempt to be as brief as possible. 

The death penalty is the antithesis of the 

rehabilitative, nonpunitive ana nonvindictive orientation 

of the 20th century penology. Capital punishment brutalizes 

the entire administration of criminal justice and no 

criminologist in the United States will stand by to support 

it. The arm-chair and so-called utilitarian criminologists 

who pleaded its necessity, never its desirability or 

morality, do so in terms of Darwinian natural selection. 

Probably the most f.requent question posed by 

the public dealing with capital punishment 

ASSEMBLYMAN DICKEY: Mr. Cohen I see you have 

given us a written statement. Our time is running short. 

I wonder if you would let us read your statement and 

give us any additional items that you want to say verbally. 

I can assure you that the Committee will read your state­

ment. 

MR. COHEN: Let me just read the last paragraph. 

ASSEMBLYMAN DICKEY: Go ahead. 

MR. COHEN: I would like to conclude my opinion with 

a scenario. Picture a visitor from another planet should 

stray to North America and observe here and there, on 

very rare occasions, a small group of persons assembled 

in a secluded room who as representatives of an 
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all-powerful sovereign state were participating in a 

deliberate and artful taking of a human life. Ignorant 

of our customs, he might conclude that he was witnessing 

a sacred rite suggesting a human sacrifice. And seeing 

our great universities, scientific laboratories, clinics, 

charitable institutions and the multitude of chu.rches 

dedicated to the worship of an executed saviour, he 

might just wonder about the strange and paradoxical workings 

of the human mind. Thank you. 

(Complete statement of Mr. Cohen can 
be found beginning on page 133 A.) 

ASSEMBLYMAN DICKEY: Mdy we have your address, 

Mr. Cohen? 

MR. COHEN: 1304 Dartmouth Terrace, Union, New 

Jersey. 

ASSEMBLYMAN DICKEY: Thank you very much. 

Are there any questions by members of the Corrunittee? 

(No response.) 

Thank you very much, Mr. Cohen. 

Rev. Phillip Kunz New Jersey Council of Churches. 

P H I L L I P K U N Z: I think you all have the 

written statement, do you not? 

ASSEMBLYMAN DICKEY: Yes. 

REV. KUNZ: I believe you would prefer me not 

to read my written statement. 

ASSEMBLYMAN DICKEY: We will be glad to read it, 

sir. 

REV< KUNZ: I know. 

Let me just make a few highlights and leave it at 

that then on the basis of the written statement. 

I am speaking for the New Jersey Council of 

Churches. which is an organization in the State 35 or 40 

years old composed of the twelve major Protestant denominations, 

and the written text is the one they wish to submit. 

You will note later on in your leisure that there 

are seven detailed objections alongside the general 

argument in opposition tu S 799. 
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I will highlight just a few of these seven detailed 

objections, the first one being the language in the 

amended bill talking about manifesting extreme indifference 

to the value of human life. We find that to be a rather 

vague kind of concept to leave with futu.re courts and 

juries and hope that it can have definition and refinement 

if there is go1ng to be this kind of h1.ll, so we won't 

have every jury and every court trying to deal with just 

exactly what that might mean. 

Another objection of similar kind that we spotted 

right away on pages 4 and 5, section 2, is (quote): "Mu.rder 

which is purposeful is murder in the first degree." I 

think - and I think we have heard some other witnesses 

today, of course, mention this - that a great deal of 

stress and deliberation has to come right down on that 

English word "purposeful". If that language is to see 

the light of day in legis).ation sometime in the future, 

then the jury and the courts are going to have to know 

what the Legislature really thought "purposeful" was 

rather than trying to make that up out of whole cloth. 

A few more objections have to do with another 

kind of substance. One of them was the amendment which 

apparently brings together fellow travellers in the 

commission of a murder, before or after the fact - it 

doesn"t exactly state in the amended language -with 

the person who actually perpetrates the crime. We think 

you will want to look at that again very hard. We have 

a very deep-seated philosophical objection to any law 

which is going to include somebody -- and here is a 

scenario to illustrate this objection: Say there is someone 

silly enough to be sitting in an automobile who happens to 

be 19 years of age, and his buddy drops in the car and 

says, "let"s go, 11 after sticking up a liquor store, 

and later on is apprehended as an accessory for driving 

the car where the other person has shot the Liquor store 

clerk in cold blood or otherwise. The way this language 
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reads, we could end up in a situation where the driver 

of the car is almost as bad off as the person who fired 

the fatal bullet. I don't think that is the direction 

the Legislature really wants to go. 

Why don't I just leave it at that, Mr. Chairman, 

and see if anyone has any comment or question" 

(Complete statement submitted by Rev. 
Kunz can be found beginning on page 142 A.) 

ASSEMBLYMAN DICKEY: Mr. Kunz, I am always interested 

in people like you that come in with a theological back­

ground and say you represent so many Christians. We had 

an officer of the New Jersey Council this morning that 

spoke almost in opposition to what you are saying today. 

Now does your Council ever take a position in a convention 

or an open meeting on this subject? 

REV. KUNZ: I could clarify that. Off to one side, 

would you care to identify who that person was. 

ASSEMBLYMAN DICKEY: Yes. Rev. Samuel Jeanes. 

REV. KUNZ: Rev. Jeanes has no connection with 

the New Jersey Council of Churches. 

ASSEMBLYMAN DICKEY: I thought he was Executive 

Director of the Council of Churches. 

REV. KUNZ: There is a little slippage there. 

He is not officially connected in any way whatsoever, nor 

is he authorized to be a spokesman for a denomination or 

the New Jersey Council of Churches. He is affiliated 

with some other organizations. This is just by way of 

clarification. 

ASSEMBLYMAN DICKEY: Isn't the Council of Churches 

of Camden County a constituent body of your group? 

REV. KUNZ: I am sorry, but I missed that. 

ASSEMBLYMAN DICKEY: The Council of Churches of 

Camden County. 

REV. KUNZ: No. they are not. 

ASSEMBLYMAN DICKEY: They are not? 

REV. KUNZ: No. It is a non-federated 

90 A 



ASSEMBLYMAN DICKEY: I see. How is your Council 

made up? How many denominations do you have? 

REV. KUNZ: There are twelve. 

ASSEMBLYMAN DICKEY: What are they? 

REV. KUNZ: A.M.E •. , A.M.E. Zion, the Episcopal 

Diocese of Newark, the Presbyterian Churches, the Methodist 

Churches - that is two conferences of the Methodist Church, 

the United Church of Christ. You have gotten me in trouble 

here. I am going to leave somebody out and they are 

going to be offended because I haven't been counting. 

The Roman Catholic five dioceses of New Jersey are not 

in the Council. They are in their own kind of organization. 

ASSEMBLYMAN DICKEY: Assuming you have twelve 

constituent denominations, by \:'•at method do they give 

you this authority to speak for all these Christians in 

the State? 

REV. KUNZ: On an issue so profound as this in 

several ways: One, almost every one of these denominations 

has had its own deliberations and come to its own 

separate statement, which we have consulted with in order 

to draw testimony. 

Two the New Jersey Council of Churches is 

controlled by a governing board, a board of directors; 

it is an incorporated body not for profit. And the people 

who are on that board are sent, elected .. designated by 

their judicatory, their denomination, whether they are 

Methodists, Presbytericns, Baptists -- there is one I 

left out, the American Baptist Churches. The General 

Baptist Churches I left out. 

There is another kind of consultation and repre­

sentation. But understand everything must get through the 

governing board in order to be according to hoyle. 

ASSEMBLYMAN DICKEY: How many are on the governing 

board? 

REV. KUNZ: It is about 45 people. 
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ASSEMBLYMAN DICKEY: And they have all agreed to 

this statement you have given? 

REV. KUNZ: They have agreed to the substance of 

this statement. And the way they agreed to the substance 

of this statement, in order to be precise in my portrayal 

here, they passed in 1970 the legislative principles 

which very precisely incorporate opposition to death 

peanlty. 

Now they charge people such as myself to stay 

in consultation with them and work up detailed arguments 

because gentlemen and ladies in your position come up with 

detailed bills and we have to put the two in some kind of 

juxtaposition. 

ASSEMBLYMAN DICKEY: Well, if Rev. Jeanes is a 

member of the American Baptist Church, which I think he is, 

that is a constituent body of your Council, isn 1 t it? 

REV. KUNZ: That's correct. 

ASSEMBLYMAN DICKEY: So you really don't have 

unanimous consent on this subject you speak so profoundly 

about, do you? 

REV. KUNZ: There isn 1 t any unanimity on anything 

in the State of New Jersey. So the answer is a dead guess. 

ASSEMBLYMAN DICKEY: Do you even have a majority of 

your constituent lay members' consent on this subject? 

REV. KUNZ: We believe that we do. 

ASSEMBLYMAN DICKEY: You do. Have you ever had 

any congregational meetings to take a vote? 

REV. KUNZ: Many of the churches, for instance, 

Baptist Churches, United Churches of Christ, and to some 

degree you could say Presbyterian Churches because they 

have sessions, operate on a very congregational, grass­

roots level. They tend to have their own meetings and 

discuss these kinds of issues. We have to depend on 

feedback. To be safe in portrayal for the public record, 

we don't take Gallup polls. We don't have the kind of 

wherewithal to do that. We attempt to be faithful in every 
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kind of way to where we believe the grass-roots level 

is. 

I have to say something else in light of the 

gospel, and that is, there isn"t a church in the State 

of New Jersey of any stripe that is completely populist~ 

that is, it will say this is what we believe the Bible 

says on a moral issue by going out and taking a poll., 

even if we could get a grant to do that. 

Let me give you a quick example of that, plus 

or minus. There have been representations made by another 

denomination about their stand on another issue, abortion. 

They have been very forcefu] about it. Gallup says that 

is not where their people are. They say that"s where 

their people are. We have chocked out with all kinds 

of denominations on different issues such as this and 

it depends upon how you do the kind of testing. We know 

that if we get out of line, when this gets in the newspapers 

tomorrow morning, we are going to hear about it. And we 

don!t hear negatively about the issue of death. 

ASSEMBLYMAN DICKEY: You know I belong to a church 

and I have never had them poll me about how I felt 

about it. I am a constituent member of a church. 

REV" KUNZ: I have belonged to a couple and t.hey 

havenut asked me in that context either. I understand the 

gist of what you are saying. 

ASSEMBLYMAN DICKEY: I also received some sort of 

a communication from you the other day on a number of 

subjects. You have rated legislators. Is that part of 

the authority given to the Council of Churches? 

REV. KUNZ: That is what we are specifically told 

to do. 

ASSEMBLYMAN DICKEY: You are told to do that, 

rate the legislators --

REV. KUNZ: That"s right. 

ASSEMBLYMAN DICKEY: (Continuing) -- on controversial 

measures. 
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REV. KUNZ: Well, every one of them is a public 

issue. They have been garnered from public disclosure. 

They are in the newspapers. 

ASSEMBLYMAN DICKEY: It seems to me that the church 

has deviated from having men of God to social reformers. 

REV" KUNZ: We felt that Jesus was a very strong 

social reformer and may have gotten himself into a 

capital crime situation because of that. 

ASSEMBLYMAN DICKEY: Well, he seemed to be a 

man of God too. 

REV. KUNZ: I think we are agreed on that. 

ASSEMBLYMAN DICKEY: ~.ll right. Perhaps I digressed 

a little. 

Any questions, Mr. Wallac,:::.? 

ASSEMBLYMAN WALLACE: Just one question to follow 

up your remarks, Chairman Dickey: This 45-member board 

that you speak about, Mr. Kunz, are they elected by your 

constituents in the different church groups? 

REV. KUNZ: Yes. 

ASSEMBLYMAN WALLACE: What is the purpose of the 

board? What direction and what responsibilities do 

they have as a board? 

REV. KUNZ: They have the responsibility of being 

accountable back to their judicatories in a way that you 

all would be familiar with for money, as well as for 

posture, that is to say, policy questions. For example, 

they are respons2ble for saying whether we should go 

ahead and assist denominations in creating new congregations 

because that is another task that is given to us by 

our members. They are held accountable in each of these 

dl.fferent kinds of ways for a budget. It is a very small 

budget as a matter of fact. I feel strongly, individually, 

that we are in the same sort of exposed position that a 

member of this House is in a way, in th0t if he gets 

completely removed from where the constituency is he 

lS at least going to hear about it. He may be reelected, 
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but the heat is going to come. That happens to us from 

time to time. plus and minus. Am I being responsive? 

ASSEMBLYMAN WALLACE: It is not exactly what I 

had in mind. 

REV. KUNZ: Let me try t.o be helpful. 

ASSEMBLYMAN WALLACE: Do they feel that you should 

have the responsibility to come forward and testify 

in a political matter, such as we have here today, or 

a social matter? 

REV. KUNZ: Yes. We are s~ecifically sent in 

social - and if you want to say political matters, the 

term doesn ~ t t.rouble me -- "V?: are specifically authorized 

in cases such as this to do so. We have testified on 

gambling on tax reform,for a J.Dmber of years etc .. my 

predecessors and myself. I have been doing this now 

for perhaps three years. Sam Jeanes came once upon a 

time as a designee of former organizations. 

ASSEMBLYMAN WALLACE: Thank you. 

ASSEMBLYMAN DICKEY: Any further questions? 

(No response.) Thank you, Rev. Kunz. 

William Anderson, New Jersey SANE (Citizens Organ­

ization for a Sane World). 

W I L L I A M A N D E R S 0 N: My name is William 

Anderson. I am an attorney admitted to practice in the 

State of New Jersey. I have been asked to speak on 

behalf of the New Jersey SANE by Dorothy Eldridge, its 

Executive Director, and have discussed with her the 

position of New Jersey SANE on this topic. 

New Jersey SANE is an organization about 15 years 

old in the State of New Jersey, with about 7,000 supporting 

members in every county in this state. It has 8 store-

fronts located in various parts of this state and it has 

20 associated groups around the state. It is a private, non-

profit, political action organization a:,d has been dedicated 

in the movement for peace.. justice and human dignity and 
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it is in that light that they have asked for this time to 

speak. 

Crime and the fear of crime is a serious problem 

in our cities, in our state and in our- nation among 

our members and among your constituents and ours. 

It is important that action be taken to me e t 

the criminal element in our society and it is equally 

important that the Legislature do so. It is even more 

important that whatever action is taken is effective. Indeed, 

the most effective action possible to meet a most serious 

problem is what is absolutely necessary. For if your 

action is not effective, it only gives the veneer of 

reaching the violence of crime rather than assuring that 

the dignity of the lives and proJ:;~rty of all of the 

citizens of this state are not seriously endangered. 

It is entirely clear from statistical studies made 

over and over again that the restoration of the death 

penalty can only be a most ineffective act of the Legislature 

attempting to meet the crime problem. There is no sub­

stantial evidence that the existence or nonexistence of 

the death penalty deters crime and there is no reason to 

believe that even a highly-specific list of heinous 

crimes, aggravating and mitigating circumstances, would 

be any more effective. 

It has been demonstrated moreover over and over 

again that the ultimate stake of the defendant to the 

death penalty and the spectacle of the capital trial and 

appeal have a seriously detrimental effect on the swift 

and sure operation of the criminal justice systemo 

We may not, therefore, say the reimposition of 

the death penalty in New Jersey will deter crime nor will 

it effectively punish actual or presumed criminals. It 

will probably be a serious injustice to the victims of 

crime since it will retard swift adjudication of all 

the charges without any demonstrated benefit to the law­

abiding of our soci.ety. 
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And what will we have done for so little? The 

dignity of human life arguably disregarded by the criminal, 

will be foresworn by the very government whose highest 

office is to protect life and human dignity. The refusal 

to believe that even the most hardened of criminals 

cannot be rehabilitated is more a reflection, we believe, 

on our cynical view of human life t.han it is the judgment 

of the one whom we are strapping into the electric chair. 

New Jersey SANE believes that the State of New Jersey 

should not stoop to meet the brutality of the basest 

crimes committed within its borders. Reimposition of 

the death penalty we do r,ot believe will deter crime. 

It will not promote swift justice of the accused or the 

convicted criminals or the vi~tims of crime. It can only 

provide the veneer of action. a cruel ven~er which will 

distract and delay the work necessary to find effective 

solutions to the problem of crime. In the process, 

the institutionalization of death by the state can only 

serve to crush the human dignity which is the state"s 

best office to protect. 

New Jersey SANE on behalf of it.s 7, 000 members 1n 

the State of New Jersey urges this Committee and each 

of its members to recommend to the full Legislature 

that the death penalty ought not to be imposed for any 

crime committed in the State of New Jersey. Thank you. 

ASSEMBLYMAN DICKEY: Thank you, Mr. Anderson. 

Any questions? (No response.) Thank you very much, sir. 

MR, ANDERSON: Thank you. 

ASSEMBLYMAN DICKEY: Next is .Mr. Harold Shay. 

(Not present.) 

Mr. John Dial. Will you give us your address, 

Mr. Dial. 

J 0 H N D I A L: 9 Bleecker Street, Jersey City. 

I am with the Fire Department jn Jersey City and 

I think I have a right to say a couple of words anyway 
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because I had the misfortune to lose my 12-year-old 

daughter. It will be 3 years this month. And I know 

this man who did it should never have been walking the 

streets. I didn't know anything about him. I told my 

wife that he was no good and I didn't even know that he 

had a record or anything. But I found out after it was 

too late that he had a record a mile long and trouble 

from the time he was 10 years old. 

That is why I am for this bill because I think 

anyone that doesn't think that the death penalty will 

deter crime doesn't know much about it. No one wants 

to die who is in their right mind and I think with 

this bill, bringing it back, it will help save a lot of 

innocent kids and people. 

Also Mrs. Klein before she left said she didn't 

think the people were for having the death penalty back. 

Well, I work with a lot of people and I don't know of 

one of them that doesn't want it back. I could get 

signatures on top of signatures in 75 per cent of the 

city, I think. So that shows that the people want it 

back. 

That is about the only thing I can say. I just 

wanted to get my point across a little bit. 

ASSEMBLYMAN DICKEY: Thank you, Mr. Dial. You 

are a member of the Fire Department in Jersey City? 

MR. DIAL: Yes. 

ASSEMBLYMAN DICKEY: How long have you been a 

member of the Fire Department? 

MR. DIAL: Seventeen years. 

ASSEMBLYMAN DICKEY: Any questions? 

ASSEMBLYMAN WALLACE: I understood the gentleman 

had some signatures for us. 

MR. DIAL: Yes, I have. I will turn them over 

to you. I could get plenty more if you. need them. 

ASSEMBLYMAN DICKEY: Thank you very much. 
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Is there anyone else here who wishes to testify 

at this public hearing? Will you step forward and give 

us your name. 

R I C H A R D S T U A R T: Mr. Chairman, my 

name is R1chard J. Stuart. 

I would like to say one thing. I was literally 

shocked at the proposal to suspend the hearing this 

afternoon. I would like to point out for the record that 

there are some of us who come down here on our own time 

and at our own expense. And I am glad to see the hearing 

was continued and I want to say that I appreciate 

especially Mr. Wallace over :1ere who voted to end it 

but has stayed with us in spite of that. 

With regard to the prop0sition to restore the 

death penalty, on its face) it m1ght be argued by some 

that the issue of whether to have a death penalty in 

this state or not to have one is not a "correction" matter. 

But it is very much a correction concern in the eyes of 

those who understand the ramifications as they extend into 

our reformatories and prisons. 

Without taking sides on whether there should or 

should not be a death penalty - I am not personally committed 

to either school of thought - I would like to bring to the 

attention of this Committee some of those ramifications. 

If we have a death penalty once more on the books, 

where are those convicted and sentenced to be held pending 

execution? Past experience has shown this can run into 

many years. And not too long ago this state decided those 

years need not be spent in any special "death house" or 

separate "death row." But I ask you now, was that decision 

a wise one? Was it fair to the other inmates of our 

institutions? Was it fair to society? 

Should men, or women,, legally adjudged too horrible 

to be permitted to continue to live then be turned loose 

inside our penal communities holding 500 to 1200 prisoners? 

Would you turn them loose on bond or personal recognizance, 
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while they are awaiting the results of endless appeals? 

Would you welcome them into your communities? If not, 

why should they be turned loose inside our penal insti­

tutions among men .doing short sentences.· some perhaps going 

home this week or even tomorrow? If anyone feels this is 

no proper concern of those living outside the institutions, 

let him or her reflect on the fact that most of the prisoners 

are coming back out and anything that goes on behind the 

walls and fences affecting prisoner attitudes is very 

much a concern of society. Or must you personally 

become a victim of recidivism to wake up to that fact? 

Therefore, it is necessary to consider along 

with the restoration of the death penalty a restoration of the 

''death house" and the high cost 0f building and maintaining 

such a special facility. 

On the other hand, what if there is to be no death 

penalty? What is society to do with offenders convicted 

of crimes so objectionable that a vast majority of our 

people do not want the offender ever released back into 

society under any circumstances? Are we to have a "natural 

life" sentence designed to keep offenders incarcerated 

until they die? 

If so, where are those prisoners to be kept a.long with 

others having other sentences of such length as to amount to 

natural life sentences? Again, is it wise penal management 

and in the interests of other prisoners and society it mix 

natural lifers right in with short-sentence prisoners? 

What do they have in common? What problems does this cause 

for both categories of prisoners? Is a new, special facility 

for the natural life prisoners going to be needed? What 

will it cost to build such a facility and maintain it? Is 

this being considered in respect to the currently-proposed 

legislation? 

All I ask of this Committee and the rest of the 

State Legislature and the Governor is, do what you will 

about the death penalty or a natural life alternative, but 
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know what you are doing when you act and do the whole job. 

Please don't merely create more problems. 

Stemming out of the testimony today-- and I have 

stayed with it and I would say that if you had suspended 

the hearing, all of us would have missed Dr. Bedau:s 

testimony which I felt was a highlight. We have heard 

a lot of opinion here today. We have heard a certai.n 

amount of what I would consider ranting and raving. I 

believe that he came the closest to being an expert 

witness that we have heard. 

I wanted to bring a few things out that may sound 

to you slightly off-beat. They may be new thoughts and 

in some cases I hope that you won 1 t necessarily leap 

at an evaluation on them but m.;::rbe take them home w.i th 

you and think about them. 

We have heard the words 11 murder 11 and 11 murderer" 

bandied around here all day long. And I have to wonder 

whether some of the people that are using them have really 

stopped to think it through. I perhaps have had more 

experience than anyone that came before you today of being 

in close association with murderers if we divorce this 

from the a.rmed forces' service, which is a different 

ball game. 

I spent several months as an inmat.e .in the Manhattan 

House of Detention l.n what they called a quandrant 

with perhaps 30 or 35 other prisoners, of which maybe 2.5 

to 30 were in there for murder. One of the people that 

shared a cell with me there was in for murder. He had 

been attacked at a dance by another man and in the course 

of the fight, he stabbed the other man to death with the 

knife with which the man had attacked him. But technically 

there is no self-defense in New York and he was there 

for murder. Another man that I shared a cell with had 

come in and found his wife in bed with another man. 

He picked up a chair and beat the both of them to death 
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and then called the police. These are murderers, 

I wonder if you have stopped to think that even 

in connection with an armed robbery how many armed 

robberies occur every year that do not result in a murder? 

It is a fine line many times I think that creates a 

murderc 

From my own experience in pr.i son 1 I found people 

who have pulled armed robberies are far from what I would 

call professionals. I think they are as frightened in 

most cases as the victim and sometimes I think they panic. 

But at other times, a person does try to resist and the 

next thing a man who did not necessarily go in there with 

the intention to pull a trigger ends up pulling the trigger. 

If the victim lives, it is not a murder. But because the 

gunman is not. a professional in any sense of the word, if 

he happens to hit the victim in a vital place, it then 

becomes a murder in the course of an armed robbery and 

is a much more serious thing. But it was not a calculated 

incident in the sense of a hired killer or one of these 

people who goes in and ends up shooting people at random/ 

but there again you are entering into an area} I think, 

of mental derangement in that case. Then the defendant 

perhaps has an argument that he can put up for a mental 

defense. 

Even when we talk about guards being killed in a 

prison, a point that I have never heard brought out publicly.· 

in the four and one-half years I spent in Trenton and 

Rahway, you had more guards in there than made me 

happy who were mentally-, in some cases, and more frequently 

emotionally-disturbed people. All you need to do 1.s to 

take a mentaly- or emotionally-disturbed guard and rub 

him up agc:G.nst a mentally-unbalanced inmate- and we have 

a lot of those i.n the prisons and the State of New Jersey 

is not solving that problem. They turn ::tround and send 

these people there and if they get out of line, they 

send them over to the Vroom Building and put them on 
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medication. They bring them back. They keep them on 

medication. But sometimes the first time the medication 

isn't quite the right formula. But they may go along 

for a long time. Many of these inmates end up attacking 

other inmates and there isn"t too much concern about that. 

But if he attacks a guard1 especially if he murders tlim, 

then you have a big hullabaloo about it. But to me it 

is just as distressing for an inmate who might be in 

there doing a one-and-a-half-year sentence to be murdered 

in there as for a guard to be murdered. The crime he 

went to prison for did not incur the death penalty. But 

he was thrown in there wit~ people who may be fully 

capable of murder. 

The problem to me is nut to set up a death 

penalty because a death penalty is not going to prevent 

that guard from being murdered. The thing that is going 

to prevent guards from being murdered is, on the one 

hand, to screen out - to set up procedures to screen out 

these people who should not be on the staff. And, on 

the other hand, set up procedures to find the inmates 

who need mental help and give it to them. That .is more 

than just putting a man on sedatives. 

Even when we talk about guns - and there has 

been quite a bit of talk today about the use of guns 

in connection with murder - over and over again I hear 

people talk about guns as being Well, armed robbery 

is considered a violent crime. But I wonder how many 

of you have thought about armed robbery as perhaps 

being the least violent crime. Let me put. it shortly 

here. Would you rather have a gun pointed at you in 

a robbery and you give up your wallet without getting 

hurt physically - and this might happen where the person 

who is t.rying to pull the robbery is smaller than you are -

or would you rather have two or three people approach 

you from the back, as happens in some of these muggings, 

and throw you on to the sidewalk or hit you .in the head 
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with something from the back and take your wallet'? 

Those types of crimes are more violent than one that is 

done with a gun where the gun is not used, but it is 

used certainly to intimidate. 

One of the speakers today - I don't know which 

one - mentioned the death of a boy in New York. I 

suspect that I know which one he was talking about. But 

what irmnediately occurred to me is that in the last few months 

we have had the deaths of at least two boys in New York 

that got a lot of publicity. One of those deaths was 

caused by a policeman and it. was interesting to me to 

hear a speaker today sit here and say that any well-trained 

and armed policeman doesn"t need to use a gun against a 

man with a knife. 

Well, I am old enough to recall 1964 when the 

riots occurred in New York over the fact that a policeman 

of long standing and who had received awards for disarming 

people and so forth said that the only alte.rnative he 

had was to shoot down a teenager corning at him with a gun. 

Murders are not cormnitted just by people in the 

kitchen and in the bedroom and in a.rrned robberies. I 

think when law enf orcernen t people talk about. respect , 

we are not going to have the respect we should have 

for law and o.rder and for the people responsible for 

bringing law and order until they do some housecleaning 

in their own areas and take the same attitude toward 

people within the law establishment that they take toward 

people outside the law establishment. The law is the 

law and murder is murder and I would hope that some day 

they can see it that way. 

One other thing in closing - and I do not say 

this facetiousJ_y- I say it very sincerely - we are 

talking about the death penalty as sorneth1.ng t.o be used 

:Ln connection with mu.rder and it seems t:~ have gone 

by the board here today that murder is the most heinous 
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crime in our society. I would personally dispute that. 

This is not to say that it isn't, and particularly 

deliberate cold-blooded murder. But I would rank right 

alongside murder a betrayal of the public trust by public 

officials and the misuse of police authority. And if 

the death penalty can be proven to be a deterrent to 

crime, let us broaden the death penalty law to make the 

betrayal of trust by public officials and the misuse of 

police authority-- let's bring them under the death 

penalty and I think we will have a much better society 

than we have had. 

ASSEMBLYMAN DICKEY: Why don't we just cut their 

hands off so they can't put it in the pot? 

MR~ STUART: I would l.lk~ to share one little 

thing more with you. Incidentally in some sections 

of the world they are still chopping hands off for picking 

pockets and they still go on picking pockets. So I am 

not sold on that. 

The Star Ledger back here on the 5th of September 

had just this little tiny item in it. 

ASSEMBLYMAN DICKEY: You have some competing 

newspapers here that are not looking favorably on this 

quotation. 

MR. STUART: This is an AP item which others 

may have carried. I happened to have gotten it out 

of the Star Ledger. It came from Japan. "A 48-year-old 

man, convicted of murder, spent 13 years on death row 

transcribing 850 books into Braille for the blind. He 

was hanged before finishing Dostoevsky's Crime and 

Punishment. 

ASSEMBLYMAN DICKEY: All right. Thank you very 

much, Mr. Stuart Any questions from members of the 

Committee? (No questions.) 

Are there any other witnesses who wish to t.estify? 

If not, I will declare the public hearing on Senate Bill 

No. 799,with Assembly Committee amendments, closed. 
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Thank you very much for attending. 

(Hearing Concluded) 
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OFFICE OF THE 

COUNTY PROSECUTOR OF MONMOUTH COUNTY 
FREEHOLD, NEW JERSEY 07728 

JAMES M. COLEMAN, JR. 
COUNTY PROSECUTOR 

MALCOLM V. CARTON 13 September 1973 
FIRST ASSISTANT PROSECUTOR 

Honora~lc William K. nickey 
Chairman, As!iPmbly Judiciary Committee 
A,..~f·mhly Chamber 
State Hou~e 

RE: Senate Bill #799 

Dear A~s~mblyman Dickey: 

ASSISTANT PROSECUTORS 

MICHAEL D. FARREN 

JOHN A. RICCIARDI 

JOSEPH J REGAN Ill 

FREDERICK J. KALMA 

ROBERT B. WOODS 

FRANK X. DESEVO 

EDWARD A. MAcDUFFIE, JR 

JOHN T. MULLANEY, JR. 

RUSSELL M. COTTRELL 

PAUL D. MORONEY 

I am ~enclinq this letter to you reqarding Senate Bill #799 
,,,hirh i~ on f-'or public hearing before your CommitteP tooay. 
I r0~rnt that I rannot personally appear to te~tifv, but I 

would ilppreriate your reading my remarks into the n"rorn. 

I Favor the pa~~age of Senate Bill #799. I have many rea~on~, 
but I know that most of them will be expressed ably an0 
per~ua-ively by other witne~~eF. 

On0 of the rrreat arquments to be consioered when talking 
('!bout a death penalty is whf'ther in fact the exiatenrP of ~uch 
a law is any deterrent to the crime of murder. Over the yeara 
~tati,..tir~ ~n~ ~tatistirs have bern pro~urecl, pro and ron, 
somP indi~atinq presPnrc of a death penalty acts a~ a deterring 
factor, 0therP inrlicatina the rontrary. I cannot in good con­
~~iDnrc ~y that thr pre~enc0 or absencP n~ a ~DAth nAnalt'• 
statute i"' or i!" not a limiting factor when analyzinq the 
..-!"':1.'-iOns and ~au~es for the crime of murder. HowP.ver, I would 
limit that observation to seventy (70%) per cent of murders 
committed. I think we can agree that that percentage i~ 

somewhat reali1'ltic for those cases where the rrime is one of 
passion and i,.. ~ommitten, as the experts ~ay. by ~pousE"''• 

lover~. relativee or close friends. 

I'm conc(>rner with the remaining thirty (30%) p~r cent, and 
am con~erned that it doesn't become forty or fifty per cent. 
And I'm ronvinced that without a death penalty thoPe figures 
will rhanqe and those murders not o~ so-called pas~ion will 
inrrr-a •;:;e. 
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Page 2 
Assemblyman William K. Dickey 
RE: Senate Rill #799 

I would like to interject that in the County of Monmouth, 
where I am the Prosecutor, that there has been an increase 
in mur~er ~ince abolition of the death penalty. As to some 
oF thn~e. e;urely they might have b~en committed even were 
there a death penalty on the books. However, it•~ a fact 
that such a law noe~ not now exist and speculative or not, 
one might hope that some of these would not have been had 
there been a death penalty. 

The main argument I have for the reimposition of the death 
penaltv is this: Breaking a:r;.o entering and larceny, robbery 
without the a~med feature and even larceny from the person are 
non-violent crimes.. Burglar~ don't need weapons to ply their 
nefariou~ trade, and I would submit that burglars would shun 
the thought of even carrving a weapon, ,,.,ere there a death 

1 , h '\.... , I-JAII •ifCC , l, l pena ty. But w1t out vear1Rq10ne tnere 1s 1tt e to prevent 
the burglar from being converted into an armed robber. Armed 
robbery, I ~ubmit is not on the wave, it is on the increase. 
I firmly believe that the ab~ence of the death penalty is the 
main rear:on that more and more persons, bent on committing a 
crime, arA carrying weapons. be they guns, knivec- or whatever. 

consic'!er the penal·ty now for murder. Life in prison, liFe 
conceivably meaning approximately fifteen {15) years. That's 
the perio~ for parole eligibility. Put against that the 
ultimate penalty, forfeiture of life. Does it take much 
imagination to see the criminal mind at work. It must giv0 
.rise to thi~ thought: "I' 11 rarry a gun. I 1 11 commit a holrl up. 
It' s '.vor~.::.h th0 r i "'k." I certainly can't cone one the burqlar, 
and were you to ask if I'm saying I prefer it to murder my 
answer i~, "You bet vour life I do!" 

I say to vou, members of thP Judiriary Committee of the 
G~ner;~~l A~s~mbly, that there must be a law on thf' books that 
will make even th~ criminal mind reflect and perhap~ reconsirler 
1--,P.forr: h0 starts out on his ill-advi~ec'! mission, armed with 
that force capable of producing the c'!eath of another human bPing. 
That i~ the principal reason for the need for a death penalty, 
to nip in the bud the thought that it's not too much of a risk 
to carry cteath-dealing weapons on th@ criminal path. 
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Paq(" 1 

AssPrnhlymnn William K. Dickey 
RE: S0nat~ Dill #799 

I re~prctfully a~k that aFter you have heard all the testimony 
that you relca~e Senate Bill #799 so that it may b0 voted upon 
by th0 Gf~neral Assembly. I thank you for your kinr< attention. 

JMC/es 

erely you/!'/} l1 
'U/V'VIJV"d~· ~ r • 
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13 September 1973 

STATEMENT OF BRENDAN T. BYRNE TO THE ASSEMBLY JUDICIARY COMMITTEE 

I would support the restoration of the death penalty if it 

could be shown that·it will save the life of just one policeman. The 

function of capital punishment is to deter crime. But at present, 

the evidence of its deterrent 

between states with the death 

ef,fct is inconclusive. Murder rates 

pe,alty and those without it are no 
I 

different; murder rates after abolition of the death penalty are no 

higher than the rates prior to abolition; and police officers and 

prison personnel have not suffered higher rates of criminal assault 

and murder in states without the death penalty than they have in 

states with it. 

Further, it would be political fraud for me or any other candidate 

for Governor to claim that he can promptly restore the death penalty 

in New Jersey. Capital punishment is not an honest issue in this 

campaign. 

One year ago, the Supreme Court of the United States (Furman 

vs Georgia, 408 u.s. 238) held that the death penalty is unconstitu-

tiona!, at least under most circumstances. The members of the Supreme 

Court could not agree whether capital punishment can ever be constitu­

tionally permissible, and the decision provided no guidelines for. 

drafting legislation under which the death penalty could legally be 

impo~.Jed. 

Because of this uncertainty, several states already have passed 

death penalty statutes which are expected to be reviewed in a future 

u.s. Supreme Court case. Hopefully, such a case should provide a 

definitive ruling as to whether a convicted criminal may ever be 

sentenced to death. The Supreme Court may say that the death penalty 
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is unconstitutional in all situations, or it may say that the death penalty 

is constitutional under certain specific conditions. Only after such 

a ruling is handed down can a New Jersey law be drafted which is 

certain to be legal. 

Therefore, to speak glibly at this time about reimposing the death 

penalty is to deliberately deceive the people of New Jersey. The 

foremost responsibility of a Governor, and a candidate for Governor, 

is to be honest with the people. At this time, the only honest thing 

to tell the people of New Jersey about the death penalty is that 

until the u. s. Supreme Court provides further guidance, no convicted 

criminal anywhere in this nation will be executed, regardless of the 

promises which political candidates may make and regardless of the 

law which state legislatures may pass. 

Rather than emotional attempts to reimpose the death penalty 

with its serious constitutional questions -- the next Governor and 

state legislature must go forward to develop realistic and effective 

means of reducin~ crime. 

Moreover, reimposition of the death penalty at this time 

would be unnecessarily costly for the taxpayers of this state. As a 

former prosecutor, who succeeded in having a number of criminals 

sentenced to death, I know the great added expense which is involved 

in the trial of a death penalty case. It is more time-consuming and 

expensive than a non-capital case, and if the defendant is convicted, 

numerous lengthy and expensive appeals are inevitable. Since no 

criminals were executed anyway during this period, it is foolish for 

New Jersey taxpayers to incur these added expenses until a clear 

ruling is rendered by the Supreme Court. 
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In addition, the time consumed in capital cases can cause 

a delay in processing other cases involving violent crime. 

Governor William T. Cahill's Haneman Commission suggested 

a delay so that the commission could operate in a non-political, 

unemotional setting. I have urged that this matter be considered 

by that commission in its entirety. 

,, 
'' 

112 A 



SUBMITTED BY T. GIRARD WHARTON 
ACTING CHAIRMAN, CRIMINAL LAW REVISION COMMISSION 

EXERPTS FROM PROPOSED NEW JERSEY 
PENAL CODE AND COMMENTARY 
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~ ,, 
SECTION 2C: 11-3. MURDER. 

·;a. Except as provided in Section 2C :i1-4a(1), cri 
c~nstitutes murder when: . 

1, (1) it is committed purposely; or /1 

I 
1/ (2) it is committed knowingly; or !f 
:, (3) it is committed recklessly under circumsta~es manifesting 
'xtreme indifference to the value of human life.~ 

( 4) it is committed when the actdr, acting eit r alone or with 
ne or more other persons, is engaged in the c mmission of, or 
n attempt to commit, or flight after committing or attempting to 

commit robbery, aggravated rape, ~gravate.d Sodomy, aggravated 
arson, burglary, kidnapping or cri:thinal esc~pe1./lfand in the course 
of and in furtherance of such crintie or of ipninediate flight there­
from, he, or another participant, it there be fm.1:1', causes the death 
of a person other than one of the participants n except that in any 
prosecution under this Subsection, ir. which th ' defendant was not 
the only participant in the under1ying critne, 'it is an affirmative 
defense that the defendant: 

(a) did not commit the homicidal act or in 1any way solicit, re­
quest, command, importune, cause or aid the commission thereof; 
and 

(b) was not armed with a deadly weapon, or any instrument, 
article or substance readily capable of causing death or serious 
physical injury and of a sort not ordinarily carried in public places 
by law-abiding persons; and 

(c) had no reasonable ground to believe that any other par­
ticipant was armed with such a weapon, instrument, article or 
substance ; and 

(d) had no reasonable ground to believe that any other. par­
ticipant intended to engage in conduct likely to result in death or 
serious physical injury. 

b. Murder is a crime of the first degree but a person convicted 
of murder may be sentenced to death, to lire imprisonment or as 
in a crime of the first degree, as provided in ·section 2C :11~7, if 
thu conviction is under Subsection a(l) or ( 4) of this Sectioh. If 
the conviction is under any other provision of Subsection a of this 
Section, the defendant shall be sentenced by the Court to life 
imprisonment or as in a crime of the first degree. 

SOURCE OR REFERENCE 
N. J.: 2A :113-1 and 2 
Model Penal Code: 210.2 
Other: N. Y. ~125.25 

114 A 

Study Draft Page: IIB-15 
TentatiYe Draft Page: 308 
Commentary Page: 155 



§ 2C:ll-3. COMMENTARY 

1. This Section delineates the criminal homicides that may he 
denominated murder, with the specific result of establishing them as 
crimes of the first degree and, for some of them, subject to the further 
requirement of Section 2C: 11-7, the possibility of the death sentence 
or of life imprisonment. 

2. Purpose or Knowledge. The Code places criminal homic-ides 
committed purposely or knowingly in the murder category. Subject 
to the mitigation based on provocation under Section 2C:ll-4a(2), 
we believe that homicides committed purposely or knowingly belong 
in the ultimate category. Unlike the MPC, however we further grade 
this category. It is only purposeful killings which subject the defend­
ant to capital punishment. \Ve do this to follow the distinction made 
in existing law that only willful, deliberate and premeditated killings 
are murders in the first degree. 

This is because we do not believe the category of potentially capital 
homicide should be expanded. Even though certain knowing homi­
cides may be as bad or worse than some purposeful killings, we retain 
that distinction to limit the death penalty to cases where it is now 
available. Homicides committed purposely or knowingly would 
clearly fall into the murder category under existing law. State v. 
Gardner, 51 N.J. 444, 458 ( 1968) holds that malice is established by 
proof that the defendant had an intention to cause the death of, or 
grievous bodily harm to, any person, whether such person is the person 
actually killed or not. ·while this definition encompasses more than 
what would he purposely or knowingly taking life under the Code, it 
clearly encompasses at least that much. 

3. Recklessness lvl anifesting Extreme Indifference. Intention or 
purpose to take life or cause grievous bodily harm is not, however, 
required to prm·e malice. :\ lesser culpability will suffice. This was 
described by our Supreme Court in State v. Gardner, supra as 

" ... knowledge that the act which causes death will probably 
cause the death of, or grievous bodily harm to, some person 
whether such person is the person actually killed or not, although 
such knowledge is accompanied by indifference whether death or 
grievous bodily harm is caused or not, or by a wish that it may not 
be caused." 

The Code carries this basic judgment reflecting the view that there 
is a kind of reckless homicide that cannot fairly be distinguished for 
this purpose from homicides committed knowingly. Recklessness pre­
supposes an awareness of the creation of substantial homicidal risk, a 
risk too great to be deemed justifiable by any valid purpose that the 
actor's conduct serves. Since risk, however, is a matter of degree 
and the motives for risk creation may be infinite in variation, ~ome 
formula is needed to identify the case where recklessness should he 
assimilated to knowledge. The conception employed is that of extreme 
indifference to the value of hu111an life. The signiftcance of purpose or 
knowledg-e is that, cases of provocation apart, it demonstrates precisely 
such indifference. Whether recklessness is so extreme that it clemon­
str;ttcs similar indiiTerence is not a question that, in our view, can he 
furtl1er clarified: it must l>e ldt directly to the trier of the facts. lf 
recklessness exists but is not so extreme, the homicide is manslaughter. 

4. Purpose to Injure. The Code defmition of murder accords no 
express significance to an intent to cause grievous bodily harm. Such 
a purpose establishes malice under our existing law (State 'V. Gardner. 
supra; State v. Williams, 29 N.J. 27, 36 (1959)) and st:clt a killing 
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would generally constitute second-degree murder. \Ve think, however, 
that such cases are more satisfactorily judged by the standards of 
recklessness and extreme recklessness as to causing death. In making 
that determination the fact that the actor's purpose was to injure is, 
of course, a relevant consideration, as also are the nature and the 
gravity of the injury intended or foreseen. 

5. Felony-Murder. The Code advances a somewhat new approach 
to the problem of homicides occurring in the course of the commission 
of felonies. Such homicides will continue to constitute murder if they 
are committed during the course of and in furtherance of certain 
enumerated major crimes. In this regard we reject the· presumption 
provision found in MPC § 210.2. \Ve believe that provision to go too 
far in failing to recognize the deterrent effect of a felony-murder rule. 
We use, instead, the provision found in the New York Code. This 
allows a limited affirmative defense as to the non-perpetrator partici­
pant in the felony where that person is able to demonstrate that he did 
not assume a homicidal risk. We believe this to be a workable and 
appropriate limitation on existing law. 

New Jersey now has a broad felony-murder rule. N.J.S. 2A :113-1. 
Further, under N.J.S. 2A :113-2, "murder which is ... committed in 
perpetrating or attempting to perpetrate arson, burglary, kidnapping, 
rape, robbery or sodomy, is murder in the first degree." Thus, the 
intent to commit the felony not only makes the killing murder but also 
makes it first degree murder. The definition of those felonies used is 
the more restrictive common law definiti011 .','tate v. Butler, 27 N.J. 
560 (1958); State v. Hauptmann, 115 N.J.L. 412 (E. & A. 1935); 
State v. Burrell, 120 N.J.L. 277 (E. & A. 1938) ; State v. Lucas, 30 
N.J. 37 (1959). Aside from this, howe\'er, in many other ways, New 
Jersey's cases broaden rather than restrict the rule. See State v. 
Hauptmann, supra (res gestae); State v. Carlino, 98 N.J.L. 48, 54 
(Sup. Ct. 1922); State v. Turco, 99 )J.J.L. 4(), 102 (E. & A. 1923); 
State v. Smith, 32 N.J. 501, 521 (1960) (aiding and abetting); ,)'tate 
·z:. Rosania, 33 N. J. 267, 270 ( 1960) ; State ~·- McKeiver, 89 N.J. 
Super. 52, 55 (L. Div. 1965); State v. Kress, 105 N.J. Super. 514, 
525 (L. Div. 1969) (Killing by a police officer of a person who was 
either a bystander or was being used hy defendant as a shield is felony­
murder as to defendant.) 

Despite the generality of the felony-murder rule and the frequency 
with which it is deemed applicable to even accidental homicide, princi­
pled argument in its defense is hard to find. Such argument as can be 
made reduces in essence to the explanation Holmes gave in The 
Cammon Law ( pp. 58-59) for finding the Ia w "intelligible as it 
stands," though he carefully withheld his own endorsement: 

" ... if experience shows, or is deemed by the lawmaker to 
show, that somehow or other deaths which the evidence makes 
accidental happen disproportionately often in connection with 
other felonies, or with resistance to officers, or if on any other 
ground of policy it is deemed de~irahle to make special efforts for 
the prevention of such deaths, the law-maker may consistently 
treat acts which, under the known circumstances, are felonious, or 
comtitute resi~tancc to officers. as ha,,ing a sufficiently dangerous 
tendency to put under a special ban. The law may, therefore, 
throw on the actor the peril, not only of the consequences foreseen 
by him, but also of consequences which, although not predicted by 
common experience. the legislator apprehends." 
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It is true that we ha\1.: no way r,f knowing how many oi_ the 
homicides resulting in felony-murder convictions were cr:mtmtted 
purposely, knowingly or recklessly and how n_1am· were _ncgilgent ~r 
accidental. But it is our ],elief that this rule ot Ia w does le<td o•m_1e co 
refuse to assume a homicidal risk in committing these other cr_nnes. 
Allowing this limited defense should dea~ with such persons !11 an 
appropriate way by holding them responstble for the telonY but not 

for the homicide. 

6. Sentcnci11g Pr07.'isimzs. Under Subsection b, murder i~ a crime 
of the first degree. 'vVe categorize murders, howeyer, dependmg ~1pon 
whether they were ( 1) purposeful or felony-murders or ( 2) . . ot.l:er 
forms of murder. The first subjects the defendant ~o t.he P:),;~tbtltty 
of the death penalty; the latter subjects him only to h~e :1>1pr1''•lll':!r·nt 
or sentence as in a crime of the first degree. Und:r e_xtstn.1g ];,w. hr~t­
degree murders are punished by death or by !Jfe tmpn~nnmPnt. as 
determined hy the jury. N.J.S. 2A :113-2. S:e Sta:e v. Re}:nold:·· 41 
N.J. 163, 187 ( 1963). Second degree n:urder ts pumshed by tmpn~on­
ment for up to 30 years, sentencmg be;ng by th~ court. 

SECTION 2C: 11-7. SENTENCE OF DEATH FOR MURDER; FURTHER PRO­

CEEDINGS TO DETERMINE SENTENCE. 

a. Death Sentence Excluded. When a defendant is found guilty 
of those forms of murder which umler Section 2C :11-:Jb subject 
him to a sentence of death, the Court shall impose a sentence of life 
imprisonment or sentence for a crime of the first degree if it il':' 
satisfied that: 

(1) none of the aggravating circumstances enumerated. in SuL­
section c of this Section was established by the evidence at the 
trial or will be established if further proceedings are initiated 
under Subsection b of this Section; or 

(2) substantial mitigating circumstances call for leniency; or 
(3) the defendant, with the approval of the Court, pleaded guilty 

to murder as a noncapital crime or as a crime of the first dPg;rce: 
or 

(4) the defendant \vas under 18 years of age at the tinll' of tlw 
commission of the crime. 

b. Determination by Court or by Court and Jury. l'nlc.'i:'i tlw 
Court imposes sentence under Subsection a of this Section, it shall 
conduct a separate proceeding to determine whether the clefcmlant 
should be sentenced for a crime of the first degree, to life im­
prisonment, or to death. The proceeding shall be conducted 
before the Court sitting with the jury which dctennined the 
defendant's guilt unless the Court has discharged that jury in 
which case a new jury shall be empanelled for that purpose. lj}ven 
though the defendant may have entered a plea of guilty or may 
have waived trial by jury with respect to guilt, the separate pro­
ceeding to determine sentence shall be before a jury. In the pro­
ceeding, evidence may be presented as to any matter that the Court 
deems relevant to sentence, including but not limited to the nature 
and circumstances of the crime, the defendant's character, back­
ground, history, mental and physical condition and any of tbe ag­
gravating or mitigating- circumstances enumerated in Subsections 
c and d of this Section.~ Any such evidence, not legally privileged, 
which the Court deems to have probative force may be received, 
regardless of its admissibility under the exclusionary rules of evi-
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dence, provided that counsell;e accorded a fair opportunitv to rebut 
such e>'idence. The prosecuting attorney and the defend;nt or his 
counsel shall be permitted to present argument for or against 
sentence of death. 

The determination "hf't her sentence of death shall be illlposerl 
shall be in the discretion of the jury and tbe Court shall not im­
pose sentence of death unless it submits to the jury the issue 
whether the defendant should be sentenced to death or to imprison­
ment and the jury returns a verdict that the sentence should be 
death. If the jury recommends against the sentence of death or 
if the jury is unable to reach a unanimous verdict, the Court shall 
dismiss the jury and impose a sentence of life imprisonment or 
sentence for a crime of the flrst degree. 

Tlle jury, in determining upon its verdict, shall take into account 
the aggravating; and mitigating circumstances enumerated in 
Subsections c and d and any other relevant facts but it shall not 
recommend sentence of death unless it finds, beyond a reasonable 
doubt, one of the aggravating circumstances enumerated in Sub­
section c and further finds that there are no mitigating circum­
stances sufficiently substantial to ~._;all for leniency. When the issue 
is submitted to the jury, the Court shall so instruct and also may 
inform the jury of the nature of the sentence of imprisonment that 
may be imposed, incluc1ing its implic,; tion with respect to possible 
release upon parole, if the jury verdict is against sentence of death. 

c. Aggravating Circumstances. 

( 1) The murder ~was commi tied by a convict under sentence of 
imprisonment. 

(2) The def1mdant was previously convicted of murder, man­
slaughter, robbery, aggravated rape, aggravated sodomy, kid­
napping or other crime involving the us'e of violence to the person. 

(3) At the time the murder was committed the defendant also 
committed another murder. 

(4) The defendant knowingly created a great risk of death to 
many persons. 

(5) The murder was committed while the defendant was en­
gaged or was an accomplice in the commission of, or an attempt to 
commit, or flight after committing or attempting to commit 
robbery, aggravated rape, aggravated sodomy, aggravated arson, 
burglary or kidnapping. 

(6) The murder was committed for the purpose of avoiding or 
preventing a lawful arrest or effecting an escape from lawful 
custody. 

(7) The murder was committed for pecuniary gain. 

(8) The murder was especially heinous, atrocious or cruel, mani­
ff'sting exc~p~ional depravity. 

d. Mitigating Circumstances. Mitigating circumstances include, 
but are not limited to: 

(1) The defendant has no sit:,rnificant hi:-tory of prior criminal 
activity. 
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(2) 'l'be murder was committed while the defendant was under 
tbe influence of extreme mental or emotional disturban~·t:·. 

(3) The victim was a participant in the defendant's lwmicidal 
conduct or consented to the homicidal act. 

( 4) The murder was committed under circumstances which the 
defendant believed to provide a moral justification or extenuation 
for his conduct. 

(5) The defendant was an accomplice in a murder committed 
by another person and his participation in the homicidal act "\vas 
relatively minor. 

(6) The defendant acted under duress or under the domination 
of another person. 

(7) At the time of the murder, the capacity of the defendant to 
appreciate the criminality of his conduct or to conform his conduct 
to the requirements of law was impaired as a result of mental 
disease or defect or intoxication. 

(8) The youth of the defendant at the tillie of the crim•. 

SOURCE OR REFERENCE 
N.J.: N.J.S. 2A :113-2, 4 
Model Penal Code: 210.6 
Other: None 

§ 2C: I 1-7. 

Study Draft Page: IIB-51 
Tentative Draft Page: 331 
Commentary Page: 1 l:i'l 

COMMENTARY 

1. The Problem of Capital Punishment. Under existing law, the 
death penalty may he imposed in New Jersey for murder in the tir~t 

degree (N.J.S. 2A:l13-4), kidnapping for ransom (N.J.S. 
2A:l18-1), treason (N.J.S. 2A:148-1) and assault on certain high 
governmental officials ( N.J.S. 2A :148-6). Generally, we consider 
the issue of the abolition of the death penalty to be beyond the scope of 
the Commission's mandate although there is considerable sentiment 
within the Commission for abolition. We have taken the steps of 
eliminating capital punishment for all crimes other than murder and 
restructuring both the standards and procedure for imposition of the 
sentence of death. 

2. Capital Murder under New Jersey Law. Following the Penn­
syh:ania model. murder in New Jersey is divided into two degree,;. 
This was done as part of an early reform to mitigate the death pen­
alty. The aggravated form, first degree, is murder which is: 

"Perpetrated by means of poison, or by lying in wait, or by any 
other kind of willful, deliberate and premeditated killing, or which 
is committed in perpetrating or attempting to perpetrate arson, 
burglary, kidnapping. rape, robbery or sodomy, or which is per­
petrated in the course or for the purpose of resisting, avoiding or 
preventing a lawful arrest, or of effecting or assisting an escape 
or rescue from legal custody, or murder of a police or other law 
enforccm<:nt officer acting in the execution of his duty or of a 
pcrs(Jil assisting ;tnv such officer so acting .... " (:\._J.S. 
21\ :I 13--2.) 

Sec .)'tatr 7'. J)if'aolo, 34 N.J. 279,294 (1961); State v. Man!Jillo, 77 
N.J.L. 644 (E.&/\. 1909). Only such murders are capital. 

In addition to this grading, a second form of mitigation is written 
into our statute. i.e., jury discretion. Under N.J.S. 2A :113-4, the 
death penalty is only to be imposed if the jury does not recommend 
life imprisonment : 
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"EYery person com·icted of murder in the first degree. his 
aiders, abettors, counselors and procurers, shall suffer death 
unless the jury shall by its verdict, and as a part thereof, upon 
and after consideration of all the evidence, recommend life im­
prisonment, in which case this and no greater punishment shall 
be imposed." 

See State v. Laws, 51 X.J. 494 (1968); State v. Porcella, 52 N.J. 263 
(1968); State v. Reynolds, 41 N.J. 163 (1964). 

3. The Problem of Grading and Discretion. \Ve recommend re­
placement of the existing structure of grading and discretion with a 
different set of standards. The Code rejects the usual division of 
capital murder into degrees although we continue to make the death 
penalty available only for purposeful killings and felony-murders. 

\ V c agree that the deliberation standard ought to exclude from the 
capital category cases where the homicide is committed under the 
influence of an extreme mental or emotional disturbance produced by 
causes which give rise to proper sympathy for the defendant. Insofar 
as this is the objective to be sought, it is accomplished by the Code in 
the provision for a reduction to manslaughter in cases of "extreme 
mental or emotional disturbance for which there is a reasonable 
explanation or excuses." vVe consider this grading to be appropriate. 
Given such mental or emotional distnrbance resting on such cause, the 
case for a mitigated sentence does not depend on a distinction between 
impulse and deliberation ; the very fact of long internal struggle may 
be evidence that the actor's homicidal impulse was 4iteeply aberra­
tional, far more the product of extraordinary circumstances than a 
true reflection of the actor's normal character. as, for example, in the 
case of mercy killings, suicide pacts, many infanticides and cases where 
a provocation gains in its explosive power as the actor broods about 
his injury. And apart from such disturbance of the actor, we think 
it no less clear that some purely impulsive murders may present no 
extenuating circumstance. As Stephen put it long ago ( 3 History of 
the Criminal Law [1883] p. 94): "As much cruelty, as much in­
difference to the life of others, a disposition at least as dangerous to 
society, probably even more dangerous, is shown by sudden as by 
premeditated murders. In many cases there is no premeditation unless 
the word is used in a sense as unnatural as 'aforethought' in 'malice 
aforethought,' but each represents eyen more diabolical cruelty and 
ferocity than that which is involved in murders premediatecl in the 
natural sense of the word." 

The same point was made by the Home Office before the Royal 
Commission on Capital Punishment, as follow': 

"Among the worst murders are some which are not pre­
meditated, such as murders committed in connection with rape, or 
murders committed by criminals who are interrupted in some 
felonious enterprise and use violence without premeditation, but 
with a reckless disregard of the consequences to human life .... 
There are also many murders where the killing is clearly inten­
tional, unlawful and unaccompanied by any mitigating circum­
stances, but where there is no evidence to show whether there was 
or was not premeditation." See Minutes of Evidence p. 12; 
Report pp. 174-174. 

The question then is whether it 1s possible to construct a more 
satisfactory delineation of the class of murders to which the capital 
sanction ought to be confined insofar as it is used at all. 

\Ve have attempted, first, to ask ourselves what we believe to be the 
simpler question: whether there are any cases in the murder category 
in which we are clear that a death sentence never ought to be 
imposed. As noted above, we first do so for killings which are 
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nwn:ly kn(Jwing- ()r recklr:~s. I l(:re, we rliffer frr,m the ~I PC. \Ve 
agru: with thr:ir pr,int that the rlistinctions we make are nrJt entirely 
ratirmal---]Jllt we believe this to be necessary to avoid any e:;pan~ion of 
tlH: catcgr,ry r,f cas(:s subject to the death penalty. Havin~ limited 
capital C:L'or:~ trJ puq,r,sdul killings anrl to felony murder'. \\'e then 
prlillt \fJ tJJC main circumstances of aggrav<ttirm anr\ OT mi~i;:sation 

that should be weighed against each other when they are pre~ented 
in a concrete case. Such circumstances are enumerated in Subsec­
tions a, c and d. Standards are not constitutionally compelled. 
McGautha v. California,-U.S.-, 91 S.Ct. 1454 (1971). Such an 
enumeration is desirable, we submit, if only as guidelines to the 
exercise of sound discretion by the court or jury, as the case may be. 

Under Subsection a(1) the Court is directed to sentence to life 
imprisonment or as for a first degree crime, without conducting any 
further proceeding, if it is satisfied that none of the aggravating 
circumstances was established by the evidence at the trial or will be 
established if a further proceeding on the issue of the death sentence 
should be initiated. Thus if no aggravating circumstance appears in 
the evidence and the prosecuting attorney does not propose to prove 
one in the subsequent proceeding, ~entence of imprisonment will be 
imposed. The Court also is instructed by Subsection a(2) to impose 
sentence other than death if it is satisfied that the evidence at the trial 
established substantial mitigating circumstances which call for some 
leniency in the sentence; or, under a( 3). if the defendant, with the 
consent of the prosecuting attorney, has been permitted by the Court 
to plead guilty to the charge as a noncapital crime or as a crime of the 
first degree; or, under a( 4), if the defendant was under 18 at the time 
of the killing. We be lien M PC § 210.6 ( 1 ) (e) to be coverer! by our 
Subsection a(1) and MPC §210.6(1)(f) to he covered by S·xtion 
2C:43-11. See MPC T.D. 9, pp. 68-73 (1959) . . 

4. The Court or Jury as tlze Organ of Discretion. If a sentence 
of imprisonment is not imposed by the Court under Subsection a. a 
further proceeding must be initiated to determine whether or not 
sentence of death should be imposed. Under Subsection b the issue 
is placed in the hands of a jury and requires that the jury affirm­
atively agree to the imposition of the death penalty. This continues 
existing law. N.J.S. 2A :113-4. But cf., State v. Laws, supra. 
Our formulation is different from the MPC '\vhich would require the 
Court and the jury to agree. 

5. The Separate Proceeding to Determine Sentence. The Code 
establishes a bifurcated trial on the issue of the death penalty. In 
New Jersey, the issue is determined as part of the jury's verdict 
(N.J.S. 2A :113-4) and evidence admissible solely on the issue of 
punishment is offered at trial with a limiting instruction. State v. 
Mount, 30 N.J. 195, 210 (1959); State v. Reynolds, supra at 175. 
In our opinion, this rule creates an inescapable dilemma. Either the 
determination of the punishment must be based on less than all the 
evidence that has a bearing on that issue, such for example as a 
previous criminal record of the accused, or evidence must be admitted 
on the ground that it is relevant to sentence, though it would be 
excluded as irrelevant or prejudicial with respect to guilt or innocence 
alone. Trial lawyers understandably have little confidence in a solu­
tion that admits the evidence and trusts to an instruction to the jury 
that it should be considered only in determining the penalty and dis­
regarded in assessing guilt. Although the Supreme Court of the 
United States has upheld the unitary trial (McGautlza v. California, 
supra) we believe it appropriate to abandon it by legislation. 

There is no reason to insist upon a choice between a method which 
threatens the fairness of the trial of guilt or innocence and one which 
detracts from the rationality of the determination of the sentence. The 
solution is to bifurcate the proceeding, abiding strictly by the rules 
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(jf evidence until there i~ a con nct1on. but once guilt has been 
determined opening the record to the further information that is 
relevant to sentence. This is the analogue of the procedure in the 
ordinary case when capital punishment is not in issue; the court con­
ducts a separate inquiry before imposing sentence. It is the plan that 
California has adopted with satisfactory results. The system is 
adopted in the Code. Unless a capital sentence is precluded by Sub­
section a, the Court is directed to conduct a separate proceeding after 
conviction of murder to determine whether the defendant should be 
sentenced for a felony of the first degree or sentenced to death. The 
proceeding will be before either the trial jury or one specially 
empaneled. 

A subcommittee of the New Jersey Supreme Court's Advisory Com­
mittee on Criminal Proc~dure recently submitted a report on the 
Bifurcated Trial. See also State v. Laws, supra; State ~'. M aunt, 30 
N.J. 195 (1959); State 11. Porcella, supra. 

6. Bac!?ground E·uidence. Subsection b allows the admission of 
evidence relevant to sentence. Such "background evidence" may be 
presented as to any matter that the Court deems releyant to sentence, 
including but not limited to the nature and circumstances of the crime, 
the defendant's character, background, history, mental and physical 
condition and any of the aggrayating and mitigating circumstances 
enumerated in Subsection c and d. It also provides that the ex­
clusionary rules of evidence shall not apply. The prosecution thus 
may offer reports of investigation of the defendant, subject to a safe­
guard we believe to be important. The defwdam's counsel should at 
least be granted a fair opportunity to rebut any hearsay statements, 
which would require only that he be seasonably informed of the 
factual contents and conclusions stated in any reports that will be used. 
This is the solution that the Code proposes for pre-sentence reports in 
general. Our law is in general accord. State v. }yf aunt, supra; State 
71• Reynolds. supra. The Code does change the existing practice in this 
State of allowing evidence to be admitted without regard to its legal 
admissibility. 

7. Trial Jury or New Jury. Generally, the Code anticipates that 
the sentence hearing will be before the same jury that determined guilt. 

"If the proceeding is before a jury, it is contemplated that it 
ordinarily will be the jury that determined guilt; the evidence 
relating to the crime will thus not have to be repeated. vVe think, 
however, that it is desirable to recognize that good cause may be 
shown for empaneling a second jury and such power is conferred 
upon the Court, as in the California statute. There is an argu­
ment against such power in the Court which should be recognized, 
a juror's knowledge that he may not be in a position to control 
the verdict as to sentence may induce him to hold out against 
conviction, the elimination of this risk is, indeed, one of the virtues 
of the whole discretionary plan. If this is deemed, as it may be, a 
point entitled to controlling weight, the provision for another jury 
ought to be eliminated. \Ve think, however, that practice would 
so uniformly use the trial jury that the problem is largely 
theoretical." ( l\IPC T.D. 9, p. 76 ( :t959).) 

8. Argument on Death Penalty. The Code explicitly allows both 
the prosecution and the defense to make argument for and against 
sentence of death. No effort is made to limit the arguments that may 
be made. This is not a problem that will yield to any legislative 
formulation and the Court must be relied upon to assure that decencies 
prevail. See State v. Reynolds, supra. 

9. Standard for Imposition of Capital Punishment. Our cases give 
no standard to the jury and this accords with the majority of cases in 
other states. See State v. Bunk, 4 N.J. 461 (1950); Petition of 
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Ernst, 294 F. 2cl556 (3rcl Cir. 1961); State 7). Foree/la, supra; State 
v. Johnson, 34 ;\.]. 212 (1961). The Code changes this. We think 
the jury should be told that it may not decide that sentence of death 
shall be imposed unless it finds that there was an aggraYating circum­
stance specified in Subsection c and further that then· \\·ere no sub­
stantial mitigating circumstances but that the judgment otherwise 
is within its discretion. MPC T.D. 9, p. 77 (1959). See McGautlza 
v. California, supra. 

10. Jury Instruction on Parole. The Code allows, but does not 
require, the jury to be told about parole possibilities, i.e., the nature of 
the sentence of imprisonment that is the alternative to death. The 
argument in favor of such information is, that a decision presupposes 
an awareness of alternatives, and that the jury necessarily will 
speculate about the matter if it is not so informed. The instruction 
will, if given, give the Court an opportunity to put the matter in its 
proper light, not merely stating that there is a legal power to parole, 
but also noting that the parole system permits the retention as well as 
the release of the prisoner· upon the basis of a reconsideration of his 
future by a competent tribunal years after the commission of the crime, 
when time and the correctional experience may have effected funda­
mental changes in his personality. This is a change from existing law. 
Under State v. White, 27 N.J. 158 ( 1958), the jury is to be in­
structed that this issue is not of concern to them and they are to 
ignore it. See also State v. Laws, supra at 186. 

11. The Requirement of Jury Agreement and of Unanimity under 
Subsection b. Existing New Jersey law is that the jury must be 
unanimous on both guilt and on the death penalty. State v. Reynolds, 
supra at 187, overruling State v. Bun/;;, supra, and State v. Tune, 17 
N.J. 100 ( 1954). The Code requires that the jury must agree that a 
sentence of death should be imposed. This respects the tradition that 
a jury verdict in a criminal matter ought to be unanimous. It has the 
further virtue of reducing the danger that one or two jurors may 
hold out against conviction of the crime because of opposition to the 
punishment. The bifurcated hearing system may enlarge that risk, 
as we have previously noted, insofar as a different jury is at least 
theoretically possible. The risk ought not to be further enlarged. 
More than this, however, we believe that sentence of death is so 
enormous and exceptional a disposition in our time in the United 
States that it should not be imposed upon the judgment of a jury unless 
the case is clear enough to produce unanimity. 

If the jury is unable to agree, there is a question whether the Court 
should be empowered to submit the issue to a second jury. \Ve think 
that one submission ought to be enough and that if there is disagree­
ment the Court should terminate the matter by imposing sentence of 
imprisonment. 

14. The Alternative to the Death Penalty. The Code authorizes 
imposition of a sentence of life imprisonment or sentence for a crime 
of the first degree in the event the jury rejects the death penalty. The 
decision whether to impose life imprisonment or a sentence for a crime 
of the first degree is a judicial decision to be made in the usual manner 
for sentencing. 

123 A 



HARRY B CROOK. JR. MAYOR 
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M.s. Pat Dona.t 
Counsel to Assembly Judiciary Committee 
State House, 
Trenton, New Jersey 

Dear M.s. Donat: 

Some time ago I notified Senator Azzolina 
that I would appear on September 13th to support Senate 
Bill #799. 

Due to the recent death of my father, I 
will not be able to attend. 

However, I would like to be recorded as 
being very strongly in favor of the Death Penalty as the 
punishment for anyone who deliberately murders or causes 
to be murdered, another person or persons. 

I am in the armored trucking business and, 
after 48 years without incident, on June 16, 1973, in 
broad daylight, one Terry Alden did yank open the door of 
one of my trucks and pump 8 bullets into one of my guards, 
killing him instantly and then put 2 bullets into the other 
guard and creased him with 2 more bullets. 

Alden did not get any money in the attempted 
holdup and did not give my men a chance to defend themselves. 

Alden is still a fugitive and, after he is 
caught, does not have to worry about having his life taken 
from him. 
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Borough ofAvon-by-the-Sea 

My entire lifetime has been spent in the 
security business and in police work. 

At the present time and for most of the 
past 23 years, I am the Director of Public Safety in the 
Borough of Avon~by-the-Sea. 

It is my firm conviction that any criminal 
intent on taking the life of another will be greatly 
deterred from such an action if he knows that death in the 
electric chair would be his punishment for performing such 
a violent act. 

I strongly urge both houses to adopt Senate 
#799 and also strongly urge the Governor to sign the bill 
upon passage. 

The present system of treating cold blooded 
murderers with kid gloves must be stopped and NOW is the 
time to do it! 

HBC:mf 

cc: Senator Azzolina 
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AMERICANS FOR DEMOCRATIC ACTION 
Southern New Jersey Chapter 618 Fountain Ave., Cinnaminson, N. J. 08077 Telephone: (609) 829-0333 

MEMORANDUM 

Testimony to be given at the hearings of the Assembly Juaiciary Committee 

September 13, 1973 by Leif Christensen, Chairman of the Southern New Jersey 

Chapter of Americans for Democratic Action. 

Mr. Chairman, ~lembers of the Committee, Ladies and Gentlemen appreciate 

this opportunity to present to you the position of Americans for Democratic 

Action regarding the restoration of capital punishment in New Jersey. 

ADA ££E_~!e.~ the death_ penalty under any circumstances. 

Three years ago our South Jersey Chapter established a committee to study 

capital punishment. The specific impulse at the time was a bill proposed 

by the - then State Senator Edwin B. Forsythe to abolish the death penalty 

under most conditions. 

Our committee reviewed various studies made in recent years by many 

private, public and governmental agencies both in the United States and 

throughout the world. We found the facts indicated overwhelmingly that 

capital punishment was a senseless relic of ancient systems of justice. 

There are so many reasons nut to return to the death penalty that 

one hesitates as to where to begin. 

In a recent article about the Supreme Court decision which found capital 

punishment unconstitutional, Ramsey Clark said, "During the five years th"t ""'" 

United States courts stayed the death penalty while they agonized over the 

power of the state to kill its people, more than half the world's executions 

were in Racist South Africa, which has less than 1 per cent of the planet's 

population. Need more be said of the uses of capital punishment?" 
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Unfortunately the reason for our being here indicates that more does 

need to be said. Many senseless and terrible crimes are committed far too 

often. These crimes sometimes enrage and frustrate even the most timid and 

complacent among us. Our outrage sometimes leads us to overreaction and 

misdirected efforts towards ending these crimes. 

As h~~an beings and as citizens of this country with its great democratic 

traditions we must stop and take the time to examine the effects of what we 

are now considering. 

There are many reasons for opposing capital punishment. Most of them 

can be divided into two categories, moral or hurnani tar ian reasons and 

practical reasons. There will probably be many elequent spokesman 

at thes,e hearings who will emphasis the moral issues, therefore 
we will stress the practical. 

Of the practical reasons the most important is the failure of the death 

penalty as a deterent. 

Many scholarly and detailed studies have compared various geographical 

and political areas which use the death penalty with similar areas which 

do not. Comparisons have been made of states and countries which switched 

from capital punishment to life imprisonment and vice versa. In every case 

these studies indicated no correlation between the severity of the penalty 

and the incidence of serious crime. For instance during the year 1967 the 

state of Georgia which employs ·electrocution as a maximum penalty had a 

serious crime rate more than 20 times greater than the state of Maine which 

employs life imprisonment as a maximum penalty. 

During the last century an English chaplain remarked that of the 167 men 

whom he ministered to on the gallows 161 had previously attended one or 

more hangings. 

There is also some evidence that use of the death penalty is conducive 

to more serious crime because of the actions of psychopathic or psychotic 

persons who have suicidal tendencies or who seek the publicity and notoriety 

in connection with a crime which might result in the death penalty. 
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Perhaps the second most important reason for opposing the death penalty 

is the possibility of - and the incorrectability of - mistakes. 

In Ne1v Jersey during the past SO years there has been at least one 

innocent man put to death, one man found to be innocent while awaiting his 

execution and one man freed from a life sentence who would have been dead 

had his jury not recommended mercy. 

If capital punishment is not a deterrent how can we justify taking 

even one innocent life? 

Another major reason for opposing this legislation is the fact that 

the death penalty has been biased in its application against the poor and 

those with black or brown skins. 

Of the 3,859 Americans legally killed from 1930 to 1967, 2,066 or 53% 
on\!1 

of them were Negro. At this time¥13% of the national population are black. 

Rape executions in the South have been almost totally black. At the 

time of the Supreme Court decision against the death penalty there were 79 

people in 10 Southern states facing death for rape. Of the 79 only 3 were 

known to be white. 

Economics is also very impdrtant. Those who can afford the best lawyers 

almost never reach the electric chair. The former San Quentin Warden Quinton 

Duffy said: "I officiated at executions of 88 men and two women and not one 

of them was rich." 

Nothing in the presently proposed legislation would prevent this tendency 

from continuing. 
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There are many, many other important moral and practical reasons why we 

should reject ~ return to the death penalty at this time, not the least of 

which are the following: 

l. 

2. 

The demoralizing effect in all of the people who must participate 

in executions. 

The distortion of our system of justice which has occured because 

of the use of executions. 

3. The fact that the idea of rehabilitation is completely denied by 

execution. 

4. The fact that as a deterrent it is no better than many alternative 

penalties which do not have so many undesirable side effects. 

The recent Supreme Court decision is an excellent opportunity to confront 

the problems we face with crime and punishment in our state. 

Criminologists, penologists and psychologists almost universally agree that 

it is the swiftness and certainty of conviction which acts as a deterrent and 

not the severity of the penalty. 

ADA will support efforts at all levels of government to make our system 

of justice more swift, more certain and more just. 
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September 13, 1973 

Mr. Chairman, and Members of the Judiciary Committee: 

I am the Rev. Richard B. Andersen of the Department of Christian Social Relations 

of the Episcopal Diocese of Newark, speaking on behalf of the Rt. Rev. Leland Stark, , 

Bishop of the Episcopal Diocese of Newark; and of the Rt. Rev. George E. Rath, 

Bishop Coadjutor; and of the Department of Christian Social Relations of the 

Episcopal Diocese of Newark. We state herewith our opposition to Capital Punishment 

imposed under any circumstances and to Bill S.799 in particular. I am grateful to 

you for the opportunity of appearing before this committee to record the mind of our 

Diocese and National Church upon the subject. First, we reaffirm the official 

stand of the Episcopal Church as adopted by its governing body, the General 

Convention, in its opposition to capital punishment. The resolution adopted by the 

General Convention reads in part: 

"Inasmuch as the individual life is of infinite worth in the sight of 

Almighty God; and whereas the taking of this human life falls within 

the providence of Almighty God and not within the right of man; 

therefore be it RESOLVED, that the General Convention goes on record 

as opposed to capital punishment." 

And we reaffirm the official stand of the Episcopal Diocese of Newark as expressed 

in a similar resolution adopted by its 88 Annual Convention which reads in part: 

"Whereas Capital Punishment is contrary to the Christian doctrine of 

redemption, rehabilitation and reverence for life, and in view of 

the stand of our General Convention against capital punishment, Be 

it resolved by this Convention that the Diocese of Newark go on 

record as being opposed to capital punishment." 

Resolutions similar to those above have been passed by no less than fourteen other 

national religious bodies, includin~ those of both Jewish and Christian persuasions. 

The Judea-Christian heritage teaches us respect for the worth of everJ individual 

and the deepest concern for those who offend against the laws of society. The 
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forgiveness of the sinner, the reclamation of the offender, and the rehabilitation 

of the criminal are the ways in which our faith teaches us to deal with those who 

have made even the most serious mistakes. We do not accomplish this perfectly 

within our individual lives, but we cannot support or condone practices which make 

a mockery of these goals in our corporate relations. Capital punishment has been 

defended as a deterrent to crime, as a warning to criminals, as a safeguard for 

our society and its laws. It has proved to be none of these. An enlightened 

public conscience has removed from the list of capital offenses many of the originaL 

acts which were so regarded only a few centuries ago. Sociological and penological 

studies today show no significant difference in the criminal records of states 

within which capital punishment has been outlawed and those within which it is still 

legal. Psychiatrists, parol officers and others who have studied the psychology 

of the murderer tend to agree that the threat of his own destruction is no deterrent 

to his act. Even if it were true that capital punishment acted as a deterrent to 

those contemplating murder and as a safeguard to society, there would still remain 

the monstrous injustice of the way in which the law is administered. Relatively 

few women are condemned to die; relatively few wealthy individuals are condemned 

to die; relatively few white persons are condemned to die. The sentence of death 

is most frequently pronounced in cases involving members of minority races who are 

too poor to employ their own counsel or to make use of the elaborate systems of 

appeals and reviews. 

Capital punishment brqtalizes both the condemned person and the condemning society. 

It allows the condemned to bear the sins of all in such a way that he has no op­

portunity for redress or reform because his life has been taken from him; and it 

allows society to forget its corporate guilt and its responsibility for a single 

man's wrongdoing. Some of our religious colleagues will quote liberally from the 

Old Testament about "an eye for an eye and a tooth for a tooth," and if they are 

Christians, they forget that Jesus himself declared in the Sermon on the Mount: 
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"Love your enemies and pray for them which despitefully use you." Others will claim 

that this is all right and necessary for personal relationships, but impossible in 

a society at large. But Jesus was speaking to everyone in his discourse, not only 

to his disciples. From our vantage point we are led to say that the new must in­

terpret the old; and that Jesus reinterprets the Law and the Prophets, and He be­

comes the basis of our moral attitudes and actions. 

Some will call our concern for the abolitiqn of capital punishment, or in this case, 

its reinstatement as suggested by BillS. 799, unrealistic and sentimental and out 

of touch with man's real nature. But surely, to assume that one man can be con­

demned to death and thus make any further rehabilitation impossible, and that his 

death can atone for the sins he has committed against another person or society 

is another kind of unrealism and sentimentality, naive, and in some instances 

brutal and cruel. 

Rather than destroy all a man's chances and opportunities in the name of revenge 

and as a supposed deterrent; and the statistics are very uncertain and not at all 

conclusive here; it seems much more humane and reasonable to pursue vigorously all 

avenues of rehabilitation in our prisons, our probation offices, our courts, our 

half-way houses, and in our training and use of as many volunteers as possible. 

Not for a moment are we claiming that laws and penalties should not be imposed. 

These are all necessary if we are to maintain law and order, but there are limits 

and points beyond which we go to our own and society's detriment. 

P~cause capital punishment affords no redress to those wrongfully accused, tried, 

and executed, and because it is barbarous in nature, because it makes for unequal 

justice, because it fails in its announced purpose, but most of all because it 

usurps a prerogative that belongs only to the God vho gave us life, and because it 

is against the dictates of a religion that professes belief in the mercy and justice 

of God and in the practice of forgiveness runong men, we urge you not to release 

Bill S. 799 from your cor.~ittee. I speak for the Bishops of the Episcopal Diocese 

of Newark and the Department of Christian Social Relations. 132 A 



STATEMENT SUBMITTED. BY NEIL COHEN 
:j 

ProN.t.ly the most freq_;cnt q-e:e>tion r-v:;cd b~, the 

P-~nish1~.ent h .,~ 
I (...o,) 

failed to accompl5<;h-its ste.ted objectJves; 1) that H:c 

Death Penalty has a ~niq~ely deterrent effect on those 

Viho contcmrlate comrr,itting capital crirr.cs, and (2) that 

the provison of the Death PenaJty as a mandatory penalty 

for stated offenses in the statute books, removes for all time 

the danger of f,;tc!re similar offe:Jses by those \~hose criminal 

acts have made th~m 

is dependent on the 

s~bjert to its rigors. 

pleas/..<re-pain principle 

Now Proposition L 

of past cent,;ry 

penology, inother words a rational man will weigh the 

prospectives of profit or pleas<Jre derived from his crime. 

Hc;~ever most people are not rational at the time the crime 

is comrnitted. Dr. Shaw Grigsbee of the Univ, Of Florida 

in his recent st~dies at the Rayford State Pen. found that 

more than 75% of the males and 90% of the females were _;nder 

the influence of alcohol at the time they cow~itted the offenses 

for which they were serving. Proposition I pres0pposes 

knowledge by the prospective offender that there is prior 

knowledge of the statutory penalties that exsist. The fa.Jlty 

reasoninG here is that many lawyers do not know the penalties, 

till they do their research. Proposition II ass•@es that 

all or a high portion that commit crlme:.; f'or '>'Jllich the 
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D·2c..ti1 is tiJ.e rarest of c:ll P~~~nichmeuts that ce.n be 

arrl1c6 to an act of crime. 
J'1C.7 10 

In 1965: o~ly fmen were exec~ted 

lowest fig;res since lJ35, ~hen a total of 199 diddd at the 

hands bf the exe~utioner. Since World ~ar II, there 

has been a declioe in the ~:9age of the Death Penalty, 

though ot a lack of candidates. It is evident that 01r 

rel:.;ctance to exec~:te m rderer 1 s necessitates refonc;s. 

Why shoJld we ass.@e that the fear of the gallows is ~ore potent 

in regulating o~r actions than the fear of dying in prison, 

or of spending the best part of our life in abnormal settings. 

The perpetrators have either not been taught the proper 

respect for life or they find themselves in a sit"ation 

where hatred, desire, or sudden anger place them in a 

situation where the legal conseq .• ences are forgotten. 

Even the prer;edi tated m.1rders, that are caref'-llly planned, 

generally are committed .,nder the stress of a great enootion 

and the penalty is seldom considered. 

One ·::ealme s::; in Cb.pi tal Fun i shrnent as a de te rrc nt is the 

fo.ct tllat thrco.t::J of fCJtl;re p :nishmcnt, especially jf 

"' 
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ar~lH'chcn:Jl on is ,mccrtain, do not have the same motavating 

ro\·Jer a:; t.Lc desire::; of' the moment. ivhilc :Jome peorle live 

in 0 ;~ t2~ tc [C.'.c't:.Ct ill cor: cern for the f :tt~r'8, others live or 
c 

foe u.s only on the present. \~he!1 the rlsl<s of detection 

arc sm&l1, the questions abo 't the sevcrit~· cif the penalty 

~r;;d to· lo;.e their sicnif'icancc. 'l'hc crl.::-,inial often acts 

c<pon the a:Js--rr.pti.on that all is goin to end well. Also the 

very severity of the penalt~ may give the illegal action a 

specific appeal, in the same way dan8eroc<s sports are 

attractive to some people, If the potential criminal does 

deliberate abot..<t the risk of punish1nent before he takes action, 

then both the Death Penalty and life imprisonment can appear 

so drastic that the difference between them may seem fairly 

inSignificant, With homicide you are dealing l~ith a 

split second reaction of emotions and if the police are 

involved immediately, you m'..lst add fear of being caught, 

Can a irrational thinking man make a quick decision to 

surrender and go to jail or fire a shot at the cop and 

escape. No man is going to be thinking of Capital Punishment 

at:that moment. 

M11ch has been stv.died aboc~t states which have the 

Death Penalty and those that have not, I wo~ld like to 

s_ bmi t a fe11 of the findings. I) when comr:ari.sons are made 

bctv1een contiguous states with similar populations and 

s:Lmilar social and economical conditions that whether the 

, 
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tcrr·::>nt va~ P it Ycrc:.--:: .. -r:\-..l•,• 
-:.. >....J_,,} 

Leonard Javltz. Kr. J&~itz ~l died the hanicide rates sixty day~ 

prior' and sixt;y days G'Jbseq· c:1t to five exe8Jtjorjs in r~liladelrhic.. 

In another st dy b;;7 the sar:-:c J::a~_, he ar.al:/zed the :rc.te cf 

carl tal cri::.e for a period of ej sht '.\ee::s j _;st before and 

h~Tothe~ized that the r;reatec;t ''eterrence ·,10:11d ccc •r in the 

locality 1·1here the crime~ were c:ommitted and where the criminal 

and victim ~>-Jercc: knmm. The fo 'r cases v1ere selected beca :se. the 

sentencinG v1as c;iven great p.<bli clty in the ne1·1sparers. 

The result \'lc.s that no sig!lifica:lt increase or decrease in 

the m.Jrdor rate occ.rrcd. 
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Studlcc of Capital P~nishment in the United States 

shm·: that the Death Penalty has been rancomly envokcd and 

ir.conslstcntly nrrllcd. 'i'he logic of the retentionists 

• 
wo .. ld te strenGthened if ~hey could de~onstrate that even handed 

justice ex&cted the supreoe penalty without regard to race 

or nationality, age or sex,social or economic condition. 

,~.ccurate D<Oath Penalty statistics for the United States are 

available for the 30 year period 1939-1959, an analysis of 

the1 more than 3000 cases in \~hich Capital PunisbJllent >·lBS 

exacted discloses that more than half were black and a very 

significant proportion were defended by court appointed 

la~yers. Whether a man died for his offense depended not 
' . 

on the gravity of his crime, not on the number of s~ch crimes, 

or the n·.:.r:.ber of his victiins or even on his present or 

prospective dan2:er to society. He died dJe to such adventitioc:s 

factors as the jJrisdiction in which .the crime •~as committed, 

th~ color of his skin, his financial position,whehter he was 

male or female and also depending on the character of his 

victjJll. The Death Penalty seems to be meant for the poor, 

une!d .. ;cated and legally impotent offender. Individ .als of 

better than avera8e ability are rarely on Death Row. 

A statistic that exemplifies the prejudicial ;se of the 

Dcc:..th Penalty is an Ohio ct·;d~, of those prosec.:ted for and 

convicted of capital crim2s. 31% of the males were fo =nd 
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e!"lvci.;:cd 

then· ic I:w~·r? c·.::c~;es than Vlhite~:. The di:or:roror'clonal sc i::: 

att:::·ib .. tcd r:ot to greo.ter criminality, but to casic rrcj,;dice. 
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I feel that quot.inr; endless stati:;t'ic:3 is not c;oinc; 

·::cr:v 1ne_':. ~-i~:, 

vid;al tnat aboll3hin~ the De~th Penalty ha~ not rcs.ltcd 

in an llps •rce of homicide or that those staies which have 

retllrr.ed to the Death Penalty are any freer of capital crimes 

than those wh1.ch have not. .:'he Death Penalty is a syrr:holof 

the imperfections and a hypocrisy of o~r affl~ent society~ 

I say this because too many people l'lant sec,Jrity in their 

conscience with the mistaken belief that the Death Penalty pro­

duces for them at least a defree of protection against ~hat 

they seem to think is a segment of socjcty in which they 

have nothinc; in co1r.mon and v1ill never come in contact 1dth. 

Capital Punishment performs none of the utili tar1ian functions 

claimed by its supporters, nor can it even be made to serve 

such functions. It is an archaic custom of primitive origin 

that has been disappearing in most civilized countries, 

and is withering away in many others. 

I hate the Death Penalty becallse it makes a mockery of 

ocJr moral code, for it is as wrong for all to ktl.ll, as it 

is for one. Any homicide committed _:nder vvhatever a !Spices 

l :3 an act of violence. The idea of Capital Pc.nl shment t s 

and should be repc.gnant to modern d.vi.lized man. Punishment 
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icrr:; net o:;:ositc:s tho.': cancel each other o,:t, b,.t s:Lmilars 

r<an has t.Jsed the Death renalty in other forms of 

retrlbt.Jtive punisbnent throughot.Jt the centuries to control 

and e;overn the cond.~ct of his fellov1s and to forge confor:YJjty 

ln compliance to la1·1s and codes. The record of every 

civili;;atLon makes it clear that P'Jnishment, no matter ho·,\ 

severe or sadistic, has had little effect on the crime rates, 

No ne\·1 approach to the criminal is possible so long as 

the Death Penalty and its discredited penolgy that it 

represents prevades oJr criminal justice system. 

I would like to conclude my opinion with a scenario. 

Plet;;re a visitor from another planet should stray to 

North America and observe here and their, on very rare 

occasions, a small gro0p of persons assembled in a secl;ded 

roon, v1ho as representatlves of an all pov1erf1ll sover1c;n state 

I'H'r"e r·artl c~ pati nc in a del.i berate and artf"l takinc of a 

ftLlJ:,an life, I,;norant Of' 0\.r C ,stoms, he might COllCJc-.clC that 
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he was ~Jitnccsine; a sacred r:l.te, s,,Gt_;c~i.-i.·;,· a human sacrifice. 

, •..: laboratories, 

ell~<·~~;, c:haritalJle jnst..tt·.;tions ar:d 1:·,. 
I .. 

r5eci:ic::::.ted t.o the v;orsh·Jr of an exec otcc' .·'c.r, he mi~!l.t 

,j1,:.;t. wonder about the strange and paruri·:•: ,.· .. J 1·:orld neD 

of the h an::m mind. I ask the memberc c.,:· ·wP.'ittee if 

they coJld p~ll the cwitch? 
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Sept. 13, 1973 

NE\/ J~~1SO::Y COUNCIL OF CHURCHJ.::3 
COi-'L\USSION ON GOVERNI.f~NT 

Testimony opposed to S799 

I am Philip E. Xunz, Director of Social Concerns of the Neu Jersey 
Council of Churches testifying for NJCC in opposition to 3799. 

NJCC is composed of 12 major protestant denominations in Nevl Jersey 
and is charged by its members ,.,ri th study and position representation 
on Key social questions such as the death penalty and penal matters. 
Death penalties are expressly opposed in our Legislative Principals 
voted by the i{JCC Governing Board. r.ioreover, each of our member 
judicatories takes its o\·m stand against death penal ties. 

NJCC's Commission on Government has worked against 3799 from the 
beginning. In that light, let me thank the A3sembly Judicary Committee 
for its obvious effort to clarify and thus, it in its ovm view, im­
prove the text of 8799 through committee amendments. 

The Committee version is easier to understand and shous signs, in this 
1)erson' s vieu, of effort to bring more humanity to the legislc.tion of 
penalties in first and second degree murder. 

Nonetheless, NJCC finds the imposition of death penalties and life 
sentences 1.rith mandatory 30 year periods before parole eligibility re­
gressive in light of contemporary penology and psychology, and thereby 
still quite unacceptable. 

Let us look quickly at the Assembly Committ-ee version to note some of 
NJCC's problem Hith the bill: 

A. On page four, section 1 the language "manifesting extreme in­
difference to the value of human life," v1hile perhaps intended to be 
more coherent to future juries and the man in the street, still offers 
cloudy meaning. This is a serious fault. that is "extreme indifference?" 
\ihy is there no tight definition in this text? ·,.e submit that 10 per­
sons will haltingly offer 10 definitions of "extreme indifference.n 
Incidentally 1 \·Ie may justly charge the legislature in such an under­
taking to say more about the "value of human life.'! \.;hat is the value 
of human life? This kind of language v1ill throu courts into a morc.ss 
of passions. ' 

B. On pages 4 e-nd 5, section 2 the lanJage "I-iurder iihich is purposeful 
is murder in the first degree." At initial vie\l that line may only be 
droll. A firm gr~sp of the obvious. Butt, unfortunately the la\·l is not 
helped by humour, or such vagueness. If the people of Ne\'l Jersey must 
be repressed under legislation like 3799, c~n \ve not at least have a 
d.0finition in the lau for c:?urposeful1' Hhich uoulcl pass one of i-1essrs. 
Harris, .~uayle, or Gallup's polls? Again the risk of future juries 
gener2.ting ad hoc definitions of'; purposeful·.: is far greater than the 
comrnom·Tec..l th deserves. 

142 A 

... 

• 



S799 testimony 2 --

C. The third section forbidding guilt pleas to murder is very 
v.rorthwhile. 

D. The Committea's language at ~ages 5 and 6, section 4, stating that 
every person convicted of first degree murder, including aiders and 
abettors~ in the nev1 penalty rec.tuirement is incredibly harsh cl.nd un­
reasoncible. Inclusion of such fellou travelers in the same view as 

,. actual killers is. totally unacceptci.ble to l~JCC. This nev1 line of reason 
in the bill does·, not sc1uare v.rith Biblical, sociological, or psychological 
reality • 

• 
~. The Committee amendment language on page 7, section 4, lines 72, 73, 
74 9 which places a burden of proof on the defendant for mitigating cir~ 
cumstances is poor and not consonant with the kernel of the Constitu-
tion. The burden under section five, c-.d \'fell as six, must be on the 
State. In short, the la·w should presume thcit the defendant is not a 
monster but is subject to mitigating circumstances unless the Prosecu-
tion brings adequate evidence to court in the sentencing proceedings 
and wins ~ verdict for a more grevious ~enalty. Let us remember the 
great preponderr,nce of investigative and presentational ability that ever 
rests v:ith the Prosecution. Thia is especially clear to any open to 
sociology and who thereby s~e the reality of a majority o£ defendants 
falling into a de facto class of poor, hispanic, or black. Court decisions 
have underlined the special difficulties of such persons in defending 
themselves. Thus \fie must not nolrJ attempt a reversal of the Constitutional 
thrust by placing the relatively defenseless under the burden of proving 
mitigating circumstances. 

Section five as it stands could lead to blatant rc-cist or classist 
proceedings ~gainst defendants. This would not meet the situation v.rhich 
motivated our Supreme Court to hold death c: cruel c:.nd unusualn in the 
present era. 

F. The Committee amendment ·on page 8, section 6 (f) referring to the 
killing of police and correctl.ons officers is not acceptable. NJCC 
underscores the ungrr,dec::ble quality of all human lives. The death of an 
officer is the deep\~$t tragedy. Yet so is the death of a child, grand­
mother, storekeeper, or any other human being. \.e ct.nnot buy the fAlse 
case that certain officers are special human beings before the law. How­
ever politic it may seem to a feu to press for a special category for 
officers, He must reject this Si)ecious reasoning which only generates 
more trouble in the society by leading to more divisions and polariza­
tions. 

G. The Committee's continuance of section 7 providing life uithout parole 
for t.hose convicted of assault on certain Government officials is \vrong 
and unacceptable. Again, hm·rever .. ,important to domestic tranquility these 
officials may be, they are not super-persons more ec1ual before the law. 
This clause could be taken as a silly effort to drag in ~~pposed 
patriotic feelings into lau. The penalties in NeH Jersey for CJ.seault 
on persons, \lhomever they might be, are c:.dec.:,ua te. 

Now beyond these detailed objections to the bill as amended, NJCC re­
minds the Committee that the burden of proof for hdrsh penalties such as 
death and life vri thout parole remd.ins on the nev1 advocc:.tes for penalties. 
\:here is the overuhelming 1)roof that terrible penalties bring effective 
deterrance? Indeed, studies have shoun no dcterrc.nce. Other study in­
dicates corrections officers enjoy an ec1ual security from death in 
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States where there is no death sentence for killing an officer while 
incarcerated. Centuries of human experience have sho~m, rather, that 
rehabilitation measures are the best recourse for societies. The pro­
blems of developing more effective rehabilitation cannot, must not 
prejudice now the historic case against death. The dead, of course, 
are never rehabilitated, nor are their victims brought to life by exe~u­
tions. 

But more 1 those vlholll. we vlish to deter by the specter of death are not 
deterred. Indeed, later study in science and humanities indicates that 4 

11 blood lust'1 is raised in societies with death penalties. History shows 
too many instances of a higher level of violence following upon a rising 
threshold of harsh penalties. Paranthetically, the problem of rising 
violence and 11 blood lust" may well be related to the rising level of 
violence in movies and television today. Perhaps this Assembly could better 
profit- society by ·writing a Constitutional statute 1.1hich deterred the 
peddling of pornographic violence vlhich may be contributing to the 
Oswnlds, Starkweathers, Bremers and their sad lot. 

Let us be conservative and stay death, regardless of those who now howl 
for it. They have no sufficient evidencb for their case,only their 
repeated demands. 

Now members of the Legislature, there are those, such as the Mayor of 
Philadelphia, who drop their religious mantle and call publically for 
death as revenue. NJCC does not believe a responsible Legislature can 
espouse a lust so depraved as revenge~ a motivation almost as mad as 
murder itself. • ~ 

As v1e are all ~1ell aware, the New Testament Gospel does not commend more 
and more death, even through the premed~:-.:ated ways of the State. 

lie challenge the Judicary Committee, the Assembly, the Legislature to 
scrap S799 and get over to the offensive in reforming the justice system, 
probation, parole, penal rehabilitation, juvenile justice code, and re­
lated systems. The level of allienation in society may be growing due 
to the breakdovm of these systems. Certainly executions and 11 throw the 
key av1ay;; sentences will not turn us from alliena tion toward productive 
function, cooperntion and rehabilitation. Ue note that the juvenile 
justice code reform lanquishes vlhile 1.·1e stoop to dignify S799 by these 
hearings. \Jith a projected ~200 million State surplus, the Legislature 
could design responsible programs for half-~ay houses, psychiatric 
treatment, and prevention programs. The backers of S799 prefer the cost 
o~ one device and some electric current. Some measure for the value of 
1-:.uman life. 

Thus, we not only oppose S799 in principal, but point up the specific 
items ~There the amendment process has failed to 1.vrite an effective 

" 

statute providing fair interpretation in every court case. The Legislative 
response to murder must turn toward affirmation of humanity and reason. 

New Jersey Council of Churches respect.rully suggests that S799, a dangerous 
anti-social measure, be allowed to quietly rest out its days on the shelves 
of the bill room. 
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