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COURTof ERRORS and APPEALS

Between
JAMES S. BARRON,
Appellant,
and

Dhniel van winkle,

Respondent.

Nos. 27, 28, 29. Appellant’s Points.

A he question of these cases is, which is the first
e (as between these mortgages), the mortgage to
e appellant or the mortgages to the respondent ?

acts conceded or established—
O_Prh 1st, 1867, Blakiston conveyed to the
Ut -~therford Company a farm, subject to a
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mortgage of same date, for $91,000, made by him
to Daniel Van Winkle.

In 1872 the company deeded to its shareholders,
on surrender of their stock, the portions of said
lands which remained unsold.

Under this arrangement, Blakiston was entitled,
on surrender of his stock and payment of $133.43,
to a deed from the company for the lands described
in the Barron mortgage.

His certificates of stock were held by Barron
under pledge for moneys advanced.

Deeds from the company dated January Ist,
1872, were ready for delivery.

Blakiston, in December, 1872, executed to Bar-
ron a mortgage for $14,000, to be delivered on
surrender of the certificates and delivery of the

deeds.

In August, 1873, Barron paid the $133.43 and
surrendered to the company the shares, and the
deeds and his mortgage were thereupon delivered

and simultaneously recorded.

In May, 1872, Van Winkle took from Blakiston
the three mortgages in question on various parts o
the lands described in the Barron mortgage, for
$240, $400, and $700, all dated January 1st, 1872,
acknowledged May 2lst, 1872, and recorded May
23d, 1872.

On May 23d, 1872, his $91,000 mortgage was

duly canceled of record.
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Van Winkle never received or demanded any
nterest on these mortgages, and, on January 15th,
1875, he filed his bills to foreclose.

Barron’s testimony was closed June 14th, 1876.
Ondulyl5th, 1881, Van Winkle examined Blakis-
tonin Ohio. *

I Barron had no record notice.

II. Van Winkle can only precede him by
proving ectual notice.

Barron swears “I had no idea of the existence
of these mortgages when I toolc my mortgage, or of
any claim against the property in my mortgage;

ofiy ever made a demand on me before the
commencement of these suits for principal or in-
terest of these mortgages.” Page 44, lines 41,
42 p

The attorney through whom Blakiston and Bar-
ron arranged their 'matter swears “ The first
knowledge I had of the complainant’s mortgages I
gt from the copies of the bills filed in these
causes; till then I understood the mortgage of Mr.
Barron to be thefirst and only lien on the property
Ascribed in it.” Page 47, lines 51, 52.

To establish notice, respondent offers Blakiston
and himself.

Blakiston shows manifest bias towards respondent
and ill-will towards Barron. All Blakiston swears
o, if true, would only lead Barron to look out for

€$91,000 mortgage. He had told him of that
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mortgage to Van Winkle, and never told him that
that was canceled. Page 58, lines 83 to 85.

That Blakiston was not frank with Barron,
shown page 45, line 46.

“ Before you took your mortgage for $14,000
did not Mr. Charles Blakiston tell you of his own
and the company’s transactions and agreements
with Mr. Van Winkle, concerning the Mount
B,utherford property ?

“ No, sir; nothing particularly; my knowledge
of his and Mr. Van Winkle’s business was very
limited ; 1 knew nothing about it, and he took pains
that I should not know”

And on page 54,-question 28, Blakiston, when
asked—

“At -whose instance and under what circum-
stances was that mortgage given by you to him?’
says—

;“ Being in a failing condition, and anxious to
pay Mr. Barron, the only very large creditor I
had in business, I repeatedly urged him to take
this mortgage to this end.

“ What knowledge, if any, had he at that time of
your resources and liabilities financially ?

“/| think he supposed I was strong in resources
with which topay my debts.”

See also page 60.
“Do you recollect of telling Mr. Barron that

you had made a mortgage to Mr. Van Winkle for
between $1400 and $18007?

“T recollect distinctly many times telling M.
Barron that if he would take the mortgage of that
amount, $14,000, on this property that it wes
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abundant security, as I only owed Mr. Van Win-
Ke on this property as my part of the original
nmortgage, as I remember, about $1400; that point
In my memory is clear beyond any peradventure.

“Do you recollect ever telling him that you had
mede a new mortgage or mortgages to Mr. Van
Winkle for that ?

“I do not recollect using these precise words at
any one time, but I recollect keeping him informed
from time to time of the existence of Mr. Van
Winkle s claim, its origin and its continuance, and
thereason T recollect it especially is that T did it
to prevent him in the future from claiming that I
had deliberately perpetrated a fraud, and to guard
agarst a thing like that I know I always pursue
thet course.

You mean to say, then, that you have a very
istinct recollection of the reason why you did it,
ut don’t recollect that you actually did do it ?

I mean to say that he was thoroughly posted

o the existence of a prior mortaagqe to Mr. Van-
Winkle.” . -

There is nothing in Van Winkle’s testimony to
eta ish notice. Indefinite and uncertain.

The burthen is on the respondent, and he has
°t overcome the evidence of the appellant.

The decree should be reversed.

CHAS. H. VOORH1S,

Solicitor of Appellant.






Betw een ]

Daniel Van Winkle, / OnAppibLL?” ™« &
Complainant, 1 = —cceeeeee
and / Points of Counsel of Dan-
n i iel Van Winkle,
VAHAELES 41 LAKISTON ET APS,, \ Respon dent.

Defendants. <J

RESPONDENT’S POINTS,

The question involved in each of the cases entitled as
a ove, is the same, and it is as to the priority of the mort-
gages held by the complainant and defendant, James S.
Barron, respectively.

FACTS OF THE CASE:

The complainant Yan Winkle, by deed dated April 1,
J867, conveyed land in Union township, Bergen county, to
arles Blakiston, for $100,000. To secure payment of part
0 said consideration, Blakiston gave Yan Winkle a pur-
Q ase noney mortgage on the same property, dated April
> 1867, for $91,000, which was duly recorded.
y deed dated April 1, 1867, Blakiston conveyed the
BOB t0 m*ount jotherford Company, subject to
an winkle’s mortgage, payment of which was assumed
“y the grantee.
In 1872 the Directors of the Mount Rutherford Com-



pany concluded to divide up the lands embraced in Yan
Winkle’s mortgage, still remaining unsold, anmong the
stockholders of the Company.

Yan Winkle agreed to accept from the several share-
holders, mortgages on the lands allotted to them respective-
ly, for the balance remaining wunpaid oil his purchase
money mortgage, and to cancel his mortgage. The pur
pose being that he should hold the individual nortgages
in lieu of his $91,000 mortgage.

This arrangement was carried out,' and on a certain day
the lands were allotted to the several stockholders and deeds
therefor from the Company to the individual stockholders,
were executed, all dated January 1, 1872, acknowledged
May 21, 1872, and delivered May 22 or 23, 1872.

Among others, Charles Blakiston was entitled to deeds
for several lots allotted to him, and three deeds therefor
were duly executed by the Company, bearing same date &
the others, and acknowledged same day.

The several grantees of the Company then executed
mortgages on their respective lots to Yan Winkle to secure
their proportion of his unpaid mortgage, all dated January 1,
1872, and acknowledged May 21, 1872.

Blakiston also as one of said grantees, executed the
mortgages now under foreclosure to the complainant, for
$240, $400 and $700 respectively, upon the lands allotted
to him. These mortgages were dated January 1, 1872, and
acknowledged May 21st, and recorded May 23, 1872.

At the time these mortgages and the other nortgages
given to Yan Winkle were recorded, Yan Winkle went to
the Clerk’s office with an . officer of the Company, and sue-
rendreed his purchase money mortgage for cancellation, and
it was thereupon on May 23, 1872, cancelled of record. He
had previously at the office of the Company torn the sedls
off, when he recorded the individual mortgages.

The deeds to Blakiston wEre not recorded till \ugust 23,
1873.
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By amortgage dated Dee., 21, 1872, .acknowledged Dec.
30,1872, and recorded August 23, 1873, Blakiston mort-
gaged the same lands, previously mortgaged to Yan Winkle
and other lands to the defendant Barron to secure $14,000.-

Complainant filed his bills to foreclese his mortgages,
claiming priority over Barron’s mortgage.

Barron clains priority because he says that Blakiston's
deeds from the Company were not delivered to him until
August 20, 1873, and had no validity until that time.

The cause was heard before Yice Chancellor Dodd, who
decided in favor of the priority of complainant’s mort-
gages, on the ground, that Barron had actual notice of ec/m-
plainant’s mortgages, and a decree was made establishing
their priority. From this decree Barron has appealed.

We claim:—

1. That Barron had actual notice of Yan Winkle’s mort-
gage before taking his mortgage.

bee testimony of

Charles Blakiston, page 55, questions 30 and 31; page
56, question 1; page 57, question 12; page 58,
questions 13, 14, 15, 16, 17; page 60, questions
31, 32,,33, 34, 35 to 42, &c.; page 68 and 69,
&Q.

9 Even if Barron had no actual knowledge of these
Mortgages, it is clear that he knew of the arrangement be-
ween Blakiston and the Company for the delivery of the
eeds, and that Blakiston had an interest in the property

WB = ~eec’s were executed, viz., May 21, 1872.
hat was Blakiston’s interest in the property from May,
[ ] August, 1873 ? 1? there was a delivery to him of

eed in May, 1872, or if the deed was delivered in es-

°W  “at time, he had a clear right to mortgage the
property immediately.
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If, however, his interest was simply a right to a cawey-
ance upon surrender of his stock and payment of his dues
we claim that he still had a right to mortgage it.

As to the right to mortgage his interest in the property,
if construed to be an agreement for sale, see

1 Jones on Mortgages, § 136, &c.
Neligh vs. Michenor. 3 Stockt. 539.

If Blakiston had an estate (of any kind) which he coid
mortgage, and Barron knew of it, as he admits he did, far
the deeds themselves show their execution in May, 1872 he
was bound to search the title in Blakiston’s name fromthe
date of the deeds, and is bound by the record of Van

Winkle’s mortgage.

3. But Barronis not a purchaser for’ a valuable corsidera-
tion, but for a precedent debt, and has no equity superior
to ours.

1 Jones on Mortgages. Sec. 458 to 460.

Pancoast v. Duval. XI. C. E. Gz 445.
Mingus v. Condit. VIII. 0. E. G. 313.

4. Where a mortgage is made before the mortgagor hes
title, and the mortgagor gives a second mortgage when the
deed is delivered, the first mortgage has priority.

1 Jones on Mortgages. § 561 and notes.

The facts and history of the case and Barron’s relations
with Blakiston justify the conclusion of the Vice-Chance
lor, that Barron had actual notice of Van Winkles nor

gages.
The decree should be affirmed.



T His Honor Theodore Runyon, Esquire, Chancellor
of the State of New Jersey —

Humbly complaining, showetli unto your Honor your
orator Danie] Yan Winkle, of the township of Union, in
the county of Bergen and State of Hew Jersey, that on or
about the first day of January, in the year one thousand
eight hundred and seventy-two, Charles Blakiston, of the
said township of Union, in the county of Bergen and State
of Hew Jersey, became and was justly indebted unto your
orator inthe sum of seven hundred dollars; and being so
indebted, the said Charles Blakiston, in order to secure the
payment of the said sum of money, with interest, did make
and execute, under his hand and seal and deliver unto your
orator a certain bond or obligation, bearing date the same
day and year last aforesaid, in the penal sum of fourteen
hundred dollars, lawful money of the United States, with a
cxdition thereunder written, that if the said Charles Blak-
Bahis heirs, executors, or administrators, should well and
miy pay, or cause to be paid, unto your orator, his execu-
“o8 administrators or assigns, the just and full sum of
seven hundred dollars, lawful money aforesaid, on the first

of July which will'be in the year one thousand eight
nmdred and seventy-four, and interest thereon, to be com-
puted from the date thereof, at and after the rate of seven
per cat, per annum, and to be paid half-yearly, then the
saidobligation to be void, otherwise to remain in full force
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and virtue, as in and by the said bond or obligation ax the
condition thereof, reference being thereunto had, will nare
fully and at large appear.

And your orator further shows that the said (hades I
Blakiston, in order to secure the payment of the saidsum 1
of money above mentioned, together with the iterest I
which should accrue or become due thereon, executed axd
delivered unto your orator a certain indenture of noxtgage,
bearing date thersame day and year last aforesaid, nade by
the said Charles Blakiston of the first part, and your aatar
of the second part; in and by which said indenture of
mortgage the said party of the first part did grant, bargpin
sell, alien, release, enfeoff, convey and confirm unto your
orator, said party of the second part, his heirs and asigns
all those eight certain lots, tracts or parcels of land ad
premises, situate, lying and being at Rutherford Pak in
Union township, Bergen county, and State of .New Jersey,
known as lots Nos. 9, 27, 28, 52, 73, 138, 174, 176, accad
ing to' amap, entitled “ Map No. 3 of the Property of thd
Mount Rutherford Company, situated at Rutherford Pak
Bergen county, N. J.,” and filed inthe Clerk’s office of Bei-
gen county,New Jersey, on the seventh day of March (1872,
eighteen hundred and seventy-two, are bounded and desaribed
asfollows : Lot number (9) nine may be described asfdlows
Beginning at a point in the northeasterly line of Glen roed
distant two hundred feet (200) northwesterly from the
northwesterly line of Orient Way; thence rumming (1)
northeasterly at right angles to Glen road, one lhundred ad
thirty-six feet and forty-three hundreds of a foot (136.16)
thence (2) westerly and parallel with Park avenue, 176 foet
and 77-100 of a foot (176.77) to Glen Road; thence 9
southeastérlyalong GLn road, 112 and 4-10 feet (1124) to
the place of beginning.

Lots numbers (27 and 28) 27 and 28 together may be de-
scribed as follows : Beginning at a point in the westerly
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lire of “ the Sweep,” distant 123 feet (123) southerly from
thesouthwesterly line of Spring D ell; thence running (1)
vestedy along the southerly.line of lot number (26) 26, 175
fot (175) to Mountain Side Park ; thence (2) southerly
dag the easterly side of said Park, 90 and 4-10 (90.4);
thace (3) easterly along the northerly line of lot number
) 29,175 feet (175) to the westerly line of “the Sweep;”
thence (4) along said line of “ the Sweep,” 150 feet (150)
notherdy to the point or place of beginning.

Lot mumber (52) 52 may be described as follows: Begin-
nirg at apoint in the southeasterly line of Mountain Way,
dstat 107 and 5-10 feet (107.5) northeasterly from the
notheasterly line of Highland Cross ; thence running (1)
southeasterly at right angles to Mountain Way, 125 feet
(125); thence (2) northeasterly and parallel with Mountain
Way, 125 feet (125) ; thence (3) northwesterly and par-
dld with the line first run, 125 feet to Mountain Way;
theee (4) southwesterly along Mountain Way, fifty (50)
feet to the point or place of beginning.

Lot No. (73) 73 may be described as follows: Beginning
atthe cormer formed by the intersection of the northeaster-
ly lire of Highland Cross with the southeasterly line of
Sivan street; thence running (1) northeasterly along said
lire of Sylvan street, 45 and 210 feet (45.2); thence (2)
southeasterly at right angles to Syl wan street, 142 feet and
78100 of a foot (142.78); thence (3) southwesterly and
padld with Mountain Way, 66 feet and 85-100 of a foot
(668) to Highland Cross ; thence (4) northwesterly along
Highland Cross, 150 and 6-10 feet (150.6) to the point or
Hace of beginning,

Lot mumber (138) 138 may be described as follows: Be-
gmirg at a point in the northwesterly line of Feronia
Way, distant 550 feet southwesterly from the southwester-
lylire of Passaic avenue; thence running (1) northwesterly
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at right angles to Feronia Way, 140 feet; thence (2) sath
westerly and parallel with Feronia Way, 50 feet; thaxe
(3) southeasterly and parallel with the line first run, 140
feet to Feronia Way; thence (4) northeasterly along R
ronia Way, 50 feet to the point or place of beginning

Lot number (174) 174 may be described as follows: Be-
ginning at a point in the northwesterly line of Sxing
street, distant 587 and 2-10 feet (587.2) southwesterly fian
the southwesterly line of Passaic avenue; thence ruming
(1) northwesterly at right angles to Spring street, 100 feet;
thence (2) southwesterly and parallel with Spring street, 50
feet; thence (3) southeasterly and parallel with the lire
first run, 100 feet to Spring street; thence (4) noatheasterly
along Spring street, 50 feet to the point or place of begin
ning.

Lot number (176) 176 may be described as follows: Be-
ginning at a point in the northwesterly line of Sxing
street, distant 267 feet and 35-100 of a foot notheasterly
from the northeasterly line of Highland Cross; thee
running (1) northwesterly at right angles to Spring street,
one hundred feet (100); thence (2) northeasterly7 and
parallel with Spring street, 50 feet; thence (3) southeaster-
ly and parallel with the line first run, 100 feet to Sxing
street; thence (4) southwesterly along Spring street, 50
feet to the point or place of beginning.

Being the same premises conveyed to the said (hades
Blakiston by the Mount Butherford Company, by dead
dated January 1, 1872.

Together with all and singular the tenements, heredita-
ments and appurtenances thereunto belonging or in ay
wise appertaining, and the reversion and reversions, re
mainder and remainders, rents, issues, and profits thereof
and also all the estate, right, title, interest, use, popexty,
possession, claim and demand whatsoever, as well in law &
in equity, of the party of the first part to the said inden



5

tue of mortgage, and every part and parcel thereof, with
[re appurtenances:  to have and to hold the therein above
[grated and described premises, with the appurtenances,
uto your orator, the said party of the second part, his
[heirs and assigns, to his and their own proper use, benefit
adbehoof forever; provided always, and the said inden-
ture of mortgage was therein declared to be upon this ex-
pes condition, that if the said party of the first part to
tlesaid indenture of mortgage, his heirs, executors or ad-
ministratars, should well and truly pay or cause to be paid
utoyour orator, or to his certain attorney or attorneys, ex-
ecutars, administrators or assigns, the said sum of money
[netianed in the condition of the aforesaid bond or obliga-
tion, with the interest thereof, at the time and in the man-
rermentioned in the said condition, according to the true
itert and meaning thereof, that then the said indenture of
motgpep, and the estate thereby granted, should cease, de-
teming, and from thenceforth be null and void.

And your orator further shows that after the execution
°f the said indenture of mortgage, the same was in due
jioomof law acknowledged by the said Charles Blakiston,
pdfae Henry A. Baker, Esq., a (ommissioner of deeds in
adfor said county, and duly recorded in the office of the
(eakin and for the said county of Bergen in book F, 2
o noitgages, page 308, etc., on the twenty-third day of

a>in the year one thousand eight hundred and seventy-
fia s by the certificate of the Clerk of the said county,
6 aze< (11 tlie said indenture of mortgage, more fully ap-
peas and to which your orator, for greater certainty, begs
j ® refer, if it be necessary so to do.

nd your orator further shows, that Mary L. Blakiston,
sa® Charles Blakiston, claims to have an in

*oa eright of dower in the said premises; but your orator
Toes that the aforesaid mortgage of your orator was

to secilre a portion of the purchase money of the
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said premises; and that if the said Mary L. Blakistortias!
any interest in the said premises, it is subject to theliend
your orator’s said mortgage.

And your orator further shows, that on or about the 2|
day of December, 1872, the said Charles Blakiston and!
Mary L., his wife, executed a mortgage on the same prem
ises and on other premises of him, the said Charles Blakis-
ton, unto one James S. Barrow, to secure the sum of $14,]
000, or some other sum, by virtue of which said mortgage
the said James S. Barrow claims to have a lien upon the
premises mentioned and described in your orator’s sidj
mortgage ; but your orator charges that the said mortgage
to James S. Barrow was executed and recorded subsequent
to your orator’s said mortgage, and with full notice thereof,
and that if an incumbrance at all upon the said premises,
is subsequent to the mortgage of your orator.

And your orator further shows, that afterwards, torit,
on or about the 4th day of June, 1873, the said (ades
Blakiston and wife conveyed one of the lots or parods dl
land mentioned in your orator’s said mortgage, to wit, Idi
number 52, together with other lands of him the sid
Charles Blakiston, unto one James Cameron; and that dsj
by another deed of conveyance, of about the sare dig!
the said Charles Blakiston and wife conveyed to thesail
James Cameron another of the lots or parcels of landnm
tioned in your orator’s said mortgage, to wit, lot mnka!
174, hereinbefore described, by virtue of which twoaxnj
veyances the said James Cameron claims to have sme g
terest in the premises mentioned inyour orator’s said nat-
gage. But your orator expressly charges that the said axy
veyances, and each of them, were made subsequent toad
with full notice of your orator’s said mortgage, and aeab
ject to the lien thereof.

[common concl usion to bill.]



In Chancery of New Jersey.

Between ¢

Daniel Yan Winkle, ' a
Complainant, \

AND / On Bill to Foreclose.
Charles Blakiston, et at., 1

Defendants. I

he answer of James S. Barrow, one of the defendants, to
the bill of complaint of Daniel Yan Winkle, com-
plainant, in the above cause :—

This defendant, now and at all times hereafter saving and
reserving to himself all manner of benefit and advantage
exception to the many errors and insufficiencies in the
oconplainant’s said bill of complaint contained, for answer
ereto, or unto so much and such parts thereof as this de-
endart is advised is material for him to make answer unto,
e answers and says that he has no knowledge as to wheth-
er not the said Charles Blakiston was on or about the



rst day of January, A. D. eighteen hundred and seventy
two, indebted to said complainant in the sum of seven i
dred dollars, or any other sum, and has no knowledge & to
whether or not the bond and mortgage set forth firstly in
complainant’s said bill were executed and deli vered to'"said
complainant, by said Charles Blakiston. This defendant,
lurther answering, says that he admits that said (hades
lakiston and Mary L., his wife, on or about the twenty
ouith day of December, eighteen hundred and seventy-two,
.id execute to this defendant a mortgage on the prenrises
m said bill described, and other premises to secure the pay-
ment of fourteen thousand dollars, by virtue of which this
defendant claims a lien upon the said premises. This de-
fendant, further answering, says he is informed and believes
that said complainant has a bond and mortgage for seven
hundred dollars, as “described in said bill, and that the sare
v as acknowledged and recorded, or registered, at the tines
and in the manner set forth in said bill, but that he had o
information in regard thereto until after the said fourteen
thousand dollar mortgage was executed, delivered and re-
corded in the Clerk’s office of the county of Bergen.

This defendant, further answering, says that said Charles
Blakiston had no title to the said mortgaged premises till
long after the first day of June, eighteen hundred and sev-
enty-two ; and this defendant therefore insists that if said
complainant holds any such mortgage as is firstly set forth
in his said bill, the same is no lien whatever upon the sad
premises as against the defendant.

And this defendant denies all unlawful combination and
confederacy in said bill charged, without that, that any
other matter or thing material for this defendant to nake
answer unto, and not herein or hereby well and sufficiently
answered, confessed or avoided, traversed or derived, is
true, to the knowledge or belief of this defendant. All
which matters and things this defendant is ready to aver,
maintain and prove, as this honorable court shall direct,
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and humbly prays that a decree may be made by this hon-
orable court for the sale of the said land and premises in the
foregoing indenture of mortgage mentioned and set forth
in the complainant’s bill; and out of the .moneys thence
arising that this defendant may be paid the full amount of
the principal and interest moneys so due as aforesaid, with
all reasonable costs and charges in this behalf sustained.

CHAS. II. YOORHIS,
Solicitorfor and of Counsel with defenda/nt

James 8. Barrow.

M w JERSEY, ss.:

James S. Barr ow , the above named defendant, being
duly sworn on his oath, saith that the matters and things
st forth in the above answer, so far as relate to his own

ats are true : and, so far as relate to the acts of others, he
beieves to be true.

JAMES S. BARROW.

Swomn and subscribed this 2d day of April, 1875, at Jer-
sey City, before

William W. Sander son 5
Master in Chancery of N. dJ.

[replication in usual form.]



To His Honor Theod ore Runyon, Esquire, Chancellor
of the State of New Jersey :—

Humbly complaining, showeth unto your Honor your
orator Daniel Van Winkle, of the township of Union, in
the county of Bergen and State of Hew Jersey, that onar
about the first day of January, in the year one thousand
eight hundred and seventy-two, one Charles Blakiston of the
said township of Union, in the county of Bergen and State
of Hew dJersey, became and was justly indebted unto your
orator in the sum of four hundred dollars; and being so
indebted, the said Charles Blakiston, in order to secure the
payment of the said sum of money, with interest, did make
and execute, under his hand and seal and deliver unto your
orator a certain bond or obligation, bearing date the sane
day and year last aforesaid, in the penal sum of eight
hundred dollars, lawful money of the United States, with a
condition thereunder written, that if the said Charles Bak-
iston, his heirs, executors, or administrators, should well and
truly pay, or cause to be paid, unto your orator, his execu-
tors, administrators or assigns, the just and full sum of
four hundred dollars, lawful money aforesaid, on the first
day of July which will be in the year one thousand eight
hundred and seventy-four, and interest thereon, to be com
puted from the date thereof, at and after the rate of seven
per cent, per annum, and to be paid half-yearly, then the
said obligation should be void, otherwise to remain in full



11

farce and virtue, as in and. by the said bond or obligation and
the condition thereof, reference being thereunto had, will
nuefully and at large appear.

And your orator further shows that the said Charles
Bakistan, inorder to secure the payment of the said sum
o noney above mentioned, together with the interest
which should accrue or become due thereon, executed and
ddivered unto your orator a certain indenture of mortgage,
hearirg date the same day and year last aforesaid, made by
thesaid Charles Blakiston of the first part, and your orator
o the second part; in and by which said indenture of
nuxtgpee the said party of the first part did grant, bargain,
ol alien, release, enfeoff, convey and confirm unto your
aat, said party of the second part, his heirs and assigns,
dl those four certain lots, tracts or parcels of land and
prenises, situate at Rutherford Park, in Union township,
Bagen county, and State of New dJersey, known as lots
fics 189, 288, 347, and part of lot 169, according to a man,
atitled “Map No. 3 of the Property of the Mount Ruth-
aford Park Company, situated at Rutherford Park, Bergen
couty, N J.” and filed in the Clerk’s office of Bergen
aouty, New-Jersey, on the seventh day of March (1872),

dgteenhundred and seventy-two, are bounded and described
asfollows:

hot number (189) one hundred and eighty-nine may be
esaibed as-follows :  Beginning at a point in the south-
Pji|p| *xe Spring street, distant one hundred and
S ytiree and four-tenths (183.4) feet southwesterly from
esouthwesterly line of Passaic avenue; thence running
d U eSer” 1'sht angles to Spring street, one hun-
Bj **)feet; thence (2) southeasterly on a line at right
ddu * eacow sTTfrty—seven and twenty-one hun-
sath 1 a ~adow street; thence (3)'
mtler* a0n* Mead®w sireet, fifty .(50) feet; thence (4)
westerly at right angles to Meadow street, fifty-six and
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seventy-two hundredths of a foot (56.72); thence (5) still
northwesterly and parallel with the line first run, one hm
hred feet to Spring street; thence (6) northeasterly alag
Spring street, fifty feet to the point or place of begimming

Lot number *288) two hundred and eighty-eight may be
described as follows: Beginning at a point in the south-
easterly line of Alpine Span, distant two hundred and eight
feet and sixty-eight hundredths of afoot (208.68) northeast-
erly from the northeasterly line of Highland Cross; thence
running (1) southwesterly at right angles to Alpine Span,
one hundred and thirty feet; thence (2) northeasterly and
parallel with Alpine Span, fifty feet; thence (3) northwest-
erly and parallel with the line first run, one hundred and
thirty feet (130) to Alpine Span; thence (4) southwesterly
along Alpine Span, fifty feet to the point or place of be-
ginning.

Lot number (347) three hundred and forty-seven nay he
described as follows : Beginning at the corner formed by
the intersection of the northeasterly line of Passaic averue
with the southeasterly line of Alpine Span ; thence ruming
(1) northeasterly along said line of Alpine Span, twenty-
four feet and seventy-three hundredths of a foot (24.73);
thence (2) southeasterly at right angles to Alpine Span, ae
hundred and thirty feet; thence (3) southwesterly and
parallel with Alpine Span, thirty-nine feet and seventeen
hundredths of a foot (39.17) to Passaic avenue; thence ()
northwesterly along Passaic avenue, one hundred and thirty
feet and ninety-two hundredths of a foot (130.92) to the
point or place of begiuning.

Said part of lot (169) one hundred and sixty-nine maybe
described as follows : Beginning at a point in the north-
westerly line of Spring street, distant three hundred and
eighty-seven and two-tenths of a foot (387.2) southwesterly
from the southwesterly line of Passaic avenue; thence run
ning (1) northwesterly at right angles to Spring street, ae
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hdred feet; tlience (2) northeasterly and parallel with
Saxing street, eighteen feet; thence (3) southeasterly and
paalld with the line first run, one hundred feet to Spring
street; thence (4) southwesterly along Spring street, eigh-
teenfeet to the point or place of beginning.

Being the same premises conveyed to the said Charles
Bakisson by the Mount Butherford Company, by deed
beaing date January 1, 1872.

Together with all and singular the tenements, heredita-
nets and appurtenances thereunto belonging or in any
wise appertaining, and the reversion and reversions, re-
nainder and remainders, rents, issues, and profits thereof;
adalso all the estate, right, title, interest, use, property,
possession, claim and demand whatsoever, as well in law as
in equity, of the party of the first part to the said inden-
tue of mortgage, and every part and parcel thereof, with
the appurtenances :  to have and to hold the therein above
gated and described premises, with the appurtenances,
mio the said party of the second part, his heirs
ad assigns, to his and their own proper use, benefit
adbehoof forever; provided always, and the said inden-
tue of mortgage was therein declared to be upon this ex-
pes condition, that if the said party of the first part to
t esaid indenture of mortgage, his heirs, executors or ad-
ninistratars, should well and truly pay or cause to be paid
utoyour orator, or to his certain attorney or attorneys, ex-
entas, administrators or assigns, the said sum of money
nertianed in the condition of the aforesaid bond or obliga-
wu, with the interest thereof, at the time and in the man-
rernentioned in the said condition, according to the true

a¥ meaning thereof, that then the said indenture of

' 0 gage? and the estate thereby granted, should cease, de-
HEJPP an* fuom thenceforth be null and void,

dth *°U ra*°r “ur*ier shows that after the execution

for *nlenture of mortgage, the same was in due

law acknowledged by the said Charles Blakiston,
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before Henry A. Baker, Esq., a commissioner of deedsinand
for said county of Bergen, and duly recorded inthe dffice o
the Clerk in and for the said county of Bergen in bookF, 2
of mortgages, page 302, etc., on the twenty-third day o
May, in the year one thousand eight hundred and severty
two, as by the certificate of the Clerk of the said corty,
endorsed on the said indenture of mortgage, nmore fully ap
pears, and to which your orator, for greater certainty, begs
leave to refer, if it be necessary so to do.

And your orator further shows, that Mary L. Bakiston
wife of the said Charles Blakiston, claims to have ain
choate right of dower in the said premises; but your aztar
charges that the aforesaid mortgage of your orator ves
given to secure a portion of the purchase noney of the
said premises; and that if the said Mary L. Blakiston les
any interest in the said premises, it is subject to the lien o
your orator’s said mortgage.

And your orator further shows, that on or about the 24th
day of December, 1872, the said Charles Blakiston and
Mary L., his wife, executed a mortgage on the sane prem
ises and other premises of him, the said Charles Hakis-
ton, unto one James S. Barrow, to secure the sum of $l4-
000, or some other sum, by virtue of which said nxtgpge
the said James S. Barrow claims to have some lien upon the
premises mentioned and described in your orator’s sad
mortgage ; but your orator charges that the said nmtgage
to James S. Barrow was executed and recorded subsequent
to your orator’s said mortgage, and with full notice therecf,
and that if an incumbrance at all upon the said prenises
is subsequent to the mortgage of your orator.

And your orator further shows, that afterwards, to wit,
on or about the 4th day of June, 1873, the said (hades
Blakiston and wife conveyed two of the lots or parcels o
land mentioned in your orator’s said mortgage, to wit, las
numbers 288 and 347, and other lands of him, the amn
Charles Blakiston, unto one James Cameron, by virtue o
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which conveyance the said James Cameron claims to have
sme interest in the premises mentioned in your orator’s
sadmortgage. But your orator expressly charges that the
sad conveyance was made subsequent to and with full
knowledge of your orator’s said mortgage, and is subject to
the lien thereof.

And your orator further shows, that on or about the
twenty-second day of September, 1871, as your orator has
been informed and believes to be true, one Charles L. Hoff-
nanrecovered a judgment on a lien claim against one John
(arkson, builder, and The Mount Rutherford Company,
ownas, in the Bergen County Circuit Court, for the sum
o two hundred and sixty-two dollars and fifty-eight cents,
arsare other sum, by virtue of which said judgment the
said Charles L. Hoffman claims to have some lien upon the
said premises mentioned in your orator’s mortgage, or upon
sone part thereof.

[co mmon conclusion to bill.]



Between
Daniel Yan Winkle,

Complainant oy Bill to Foreclose.

AND

Charles Blakiston, et al.,
Defendants.

The answer of James S. Barrow, one of the defendants, to
the bill of complaint of Daniel Yan Winkle, com-
plainant, in the above cause :—

This defendant, now and at all times hereafter saving and
reserving to himself all. manner of benefit and advantage
of exception to the many errors and insufficiencies in the
complainant’s said bill of complaint contained, foi answer
thereto, or unto so much and such parts thereof as this e
fendant is advised is material for him to make answer unto,
he answers and says that he has no krnfwledge asto whet
er or not the said Charles Blakiston was on o1 about tie
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fistday of January, A. D. eighteen hundred and seventy-
two, indebted to said complainant in the sum of four hun-
dred dollars, or any other sum, and has no knowledge as to
whether or not the bond and mortgage set forth firstly in
complainant’s said bill were executed and delivered to said
complainant by said Charles Blakiston. This defendant,
further answering, says that he admits that said Charles
Blakiston and Mary L., his wife, on or about the twenty-
foiuth day of December, eighteen hundred and seventy-two,
did execute to this defendant a mortgage on the premises
in said bill described, and other premises to secure the pay-
ment of fourteen thousand dollars, by virtue of which this
defendant claims a lien upon the said premises. This de-
fendant, further answering, says he is informed and believes,
that said complainant has a bond and mortgage for four
hundred dollars, as described in said bill, and that the same
was acknowledged and recorded, or registered, at the times
and in the manner set forth in said bill, but that he had no
information in regard thereto until after the said fourteen
thousand dollar mortgage was executed, delivered and re-
corded in the Clerk’s office of the county of Bergen.

this defendant, further answering, says that said Charles
Blakiston had no title to the said mortgaged premises till
long after the first day of June, eighteen hundred and sev-
enty-two ; and this defendant therefore insists that if said
complainant holds any such mortgage as is firstly set forth
mhis said bill, the same is no lien whatever upon the said
premises as against the defendant.
* nd this defendant denies all unlawful combination and
confederacy in said bill charged, without that, that any
° er matter or thing material for this defendant to make
answer unto, and not herein or hereby well and sufficiently
answered, confessed or avoided, traversed or derived, is
true, to the knowledge or belief of this defendant. All
w |chmatters and things this defendant is ready to aver,
maintain and prove, as this honorable court shall direct;
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and humbly prays that a decree may be made by this hon
orable court for the sale of the said land and premises in the
foregoing indenture, of mortgage mentioned and set forth
in the complainant’s bill; and out of the moneys thence
arising that this defendant may be paid the full amount of
the principal and interest moneys so due as aforesaid, with
all reasonable costs and charges in this behalf sustained.

CHAS. II. YOORIIIS,
Solicitorfor and of Counsel with defendant

James S. Barrow.

NEW JEESEY, ss.

James S. Barrow ,the above named defendant, heing
duly sworn on his oath, saith that the matters and things
set forth in the above answer, sofar as relate to his own
acts, are true : and, so far as relate to the acts of others, he
believes them to be true.

JAMES S. BARROW.

Sworn and subscribed this 2d day of April, 1875, at Jer-
sey City, before
William W. Sanderson, .
M aster in Chancery of N .l

[replication in usual form.]



To His Honor Theodore Runyon, Esquire, Chancellor
of the State of New Jersey:i—

Humbly complaining, showetli unto jour Honor your
orator Daniel Yan Winkle, of the township of Union, in
the county of Bergen and State of Hew Jersey, that on or
about the first day of January, in the year one thousand
eight hundred and seventy-two, one Charles Blakiston of the
said township of Union, in the county of Bergen and State
of hew Jersey, became and was justly indebted unto your
orator in the sum of two hundred and forty dollars; and bheing
soindebted, the said Charles Blakiston, in orderto secure the
payment of the said sum of money, with interest, did make
and execute, under his hand and seal and deliver unto your
orator a certain bond or obligation, bearing date the same
dayandyear last aforesaid, in the penal sum of four hundred
and eighty dollars, lawful money of the United States, with a
condition thereunder written, that if the said Charles Blak-
iston, his heirs, executors, or administrators, should well and
ruy pay, or cause to be paid, unto your orator, his execu-
ors, administrators or assigns, the just and full sum of two
ondred and forty dollars,lawful money aforesaid, on the first
I of July which will be in the year one thousand eight
ooded and seventy-four, and interest thereon, to be com-
Pue from the date thereof, at and after the rate of seven

saD? ¢+ *6r annum>an<* to be paid half-yearly, then the
0 ligation should be void, otherwise to remain in full
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force and virtue, as in and by the said bond or obligation and
the condition thereof, reference being thereunto Lad, will
more fully and at large appear.

And your orator further shows that the said Charles
Blakiston, in order to secure the payment of the said sum
of money above mentioned, together with the interest
which should accrue or become due thereon, executed and
deliyered unto your orator a certain indenture of mortgage,
bearing date the same day and year last aforesaid, made by
the said Charles Blakiston of the first part, and your orator
of the second part; in and by which said indenture of
mortgage the said party of the first part did grant, bargain,
sell, alien, release, enfeoff, convey and confirm unto your
orator, said party of the second part, his heirs and assigns,
all the following described parcel of land and premises,
situate, lying and being at Rutherford Bark, in Union town-
ship, Bergen county, and State of New Jersey, bounded
and described as follows :

Beginning at a comer of land of William N. Crane and
Elias Yreeland, and running thence (1) along said Cranes
lands south forty-three degrees west two chains and ninety-
seven links to lands late of Garret Van Riper, deceased;
thence [2] along the same south forty-seven degrees east six
chains and twenty-three links to lands of John Yereance;
thence [3] along the same north thirty-six degrees east three
chains -to land of said Elias Yreeland ; thence [4] along the
same north forty-seven degrees nine minutes west ntfe
chains and eighty-six links to the beginning, containing one

acre and seventy-nine hundredths of an acre.
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Together with all and singular the tenements, heredita-
ments-and appurtenances thereunto belonging or in any
wise appertaining, and the reversion and reversions, re-
mainder and remainders, rents, issues, and profits thereof;
and also all the estate, right, title, interest, use, property,
possession, claim and demand whatsoever, as well in law as
ip equity, of the party of the first part to the said inden-
ture of mortgage, and every part and parcel thereof, with
the appurtenances : to have and to hold the therein above
granted and described premises, with the appurtenances,
unto your orator, the said party of the second part, his heirs
and assigns, to his and their own proper use, benefit
and behoof forever; provided always, and the said inden-
ture of mortgage was therein declared to be upon this ex-
mress condition, that if the said party of the first part to
the said indenture of mortgage, his heirs, executors or ad-
ministrators, should well and truly pay or cause to be paid
uto your orator, his certain attorney or attorneys, ex-
ecutors, administrators or assigns, the said sum of money
mentioned in the condition of the aforesaid bond or obliga-
tion, with the interest thereof, at the time and in the man-
ner mentioned in the said condition, according to the true
intent and meaning thereof, that then the said indenture of
mortgage, and the estate thereby granted, should cease, de-
termine, and from thenceforth be null and void.

And your orator further shows that after the execution
A the said indenture of mortgage, the same was in due
or® of law acknowledged by the said Charles Blakiston,
eore Henry A. Baker, Esq., a commissioner of deeds in and
[ h |countyof Bergen, and duly recorded in the office of
e lerk in and for the said county of Bergen in hook F, 2
A mortgages, page 305, etc., on the twenty-third day of
ah in the year one thousand eight hundred and seventy-
J ! as certificate of the Clerk of the said county,
(Orsed (11 the said indenture of mortgage, more fully ap-
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pears, and to which jour orator, for greater certainty, begs
leave to refer, if it be necessary so to do.

And jour orator further shows, that Mary L. Blakiston,
wife of the said Charles Blakiston, claims to Lave anin
choate right of dower in the said premises; but yourorator;
charges that the aforesaid mortgage was given to secure
a portion of the purchase money of the said premises;
and that if the said Mary L. Blakiston has any interestin
the said premises, it is subject to the lien of your orator’s
said mortgage.

And your orator further shows, that on or about the 2th
dayof December, in the year 1872, the said Charles Blakiston
and Mary L.,his wife, executed amortgage on the same prem
ises and other premises of him, the said Charles Blakiston
unto one James S. Barrow, to secure the payment of $14-
000, or some other sum, by virtue of which said mortgage
the said James S. Barrow claims to have some lien upon the
premises mentioned in your orator’s said mortgage; it
your orator charges that the said mortgage to JamesS
Barrow was executed and recorded subsequent to yonr
orator’s said mortgage, and with full notice thereof,
and that if an incumbrance at all upon the said premises,
is subsequent to the mortgage of your orator.

[common conclusion to bill.]



In Chancery of New Jersey.

Between

Daniel Van Wjnkle,

Complainant,

. >On Bill to Foredose.

Charles Blakiston, et al.,
Defendants.

The answer of James S. Barrow, one of the defendants, to
the bill of complaint of Daniel Van Winkle, com-
plainant, in the above cause i—

This defendant, now and at all times hereafter saving and
reserving to himself all manner of benefit and advantage
of exception to the many errors and insufficiencies in the
complainant’s said bill of complaint contained, for answer
thereto, or unto so much and such parts thereof as this de-
tendant is advised is material for him to make answer unto,
le answers and says that he has no knowledge asto wheth-
er or not the said Charles Blakiston was on or about the
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first day of January, A. I). eighteen hundred and seventy-
two,indebted to said complainant in the sum of two hundred
and forty dollars, or any other sum and has no knowledge asto
whether or not the bond and mortgage set forth firstly in
complainant’s said bill were executed and delivered to said
complainant by said Charles Blakiston. This defendant,
further answering, says that he admits that said Charles,
Blakiston and Mary L., his wife, on or about the twenty-
fouith day of December, eighteen hundred and seventy-two,
did execute to this defendant a mortgage on the premises
in said bill described, and other premises to secure the pay-
ment of fourteen thousand dollars, by virtue of which this
defendant claims a lien upon the said premises. This de
fendant, further answering, says he is informed and believes
that said complainant has abond and mortgage for two hund-
red and forty dollars as described in said bill, and that the same
was acknowledged and recorded, or registered, at the times
and in The manner set forth in said bill, but that he had no
information in regard thereto until after the said fourteen
thousand dollar mortgage was executed, delivered and re-
corded in the Clerk’s office of the county of Bergen.

This defendant, further answering, says that said Charles
Blakiston had no title to the said mortgaged premises tll
long after the first day of June, eighteen hundred and sev-
enty-two ; and this defendant therefore insists that if said
complainant holds any such mortgage as is firstly set forth
in his said bill, the same is no lien whatever upon the said
premises as against this defendant.

And this defendant denies all unlawful combination and
confederacy in said bill charged, without that, that any
other matter or thing material for this defendant to make
answer unto, and not herein or hereby well and sufficiently
answered, confessed or avoided, traversed or derived, is
true, to the knowledge or belief of this defendant. A
which matters and things this defendant is ready to aver,
maintain and prove, as this honorable court shall direc ;
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and humbly prays that a decree may be made by this hon-
arable court for the sale of the said land and premises in the
foregoing indenture of mortgage mentioned and set forth
inthe complainant’s bill; and out of the moneys thence
arising that this defendant may be paid the full amount of
theprincipal and interest moneys so due as aforesaid, with

all reasonable costs and charges in this behalf sustained.

CHAS. H. VOORHIS,
Solicitorf o7' and of Counsel with defend,amt

James 8. Barrow.

NEW JERSEY, ss.:

James S, Baerow, the above named defendant, being
duly sworn on his oath, saith that the matters and things
set forth in the above answer, so far as relate to his own
acts, are true ; and, so far as relate to the acts of others, Ire
believes them to be true.

JAMES S. BARROW.

Sworn and subscribed this 2d day of April, 1875, at Jer-
sey City, before me,

William W. Sanderson,
Master in Chancery of N. J.

["REPLICATION IN USUAL FOBM.]



IN CHANCERY.

Between

Daniel Van Winkke, Examinations. &o

Complainant,

AND ($700 Mt'ge)

Charles Blakiston, et als,
Defendants.

Examination of witnesses in the above stated cause, ta en
before the subscriber, a Master and Examiner in Chancery,
at his offide in Hackensack, on the fifteenth day of Janl
ary, 187fi, in the presence of Garret Ackerson, Jr., Solicit*1
of complainants, no one appearing for defendants, adtnoug
notice of this examination was duly served on Chas.
Voorhis, Esq., Solicitor of the defendant James.S.
as by a copy of said notice produced before me, witr n
acknowledgement of service thereon endorsed, appears.

W. M. JOHNSON,

m a 0.
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[ At the request of complainant’s solicitor, the examina-
tinis adjourned to Monday, January 24, 1876, at 10 a. in.

January 24, 1876.

Exanination resumed.

Henry A. Baker, a witness produced and sworn on the
pat of the complainant, on his oath, saith :

Ireside at Rutherford Park, Bergen County, New Jer-
sey. I amacquainted with Charles Blakiston.

(A bond dated January 1, 1872, made by Charles
Blakiston to Daniel Nan Winkle, for the pay-
ment of $700 on July 1, 1874, shown witness).

I amthe subscribing witness to this bond; this is Charles
Bakistaris signature, and 1 signed as witness at his request.

(Bond offered in evidence, and marked Exhibit
ATon part of complainant.)

(Mortgage dated January 1, 1872, made by Char-
les Blakiston to Daniel Nan Winkle, to secure
$700, said mortgage being recorded in Bergen
County ClerKk’s office in book F, 2 of mortgages,
page 308, &c., being shown witness):

subscribing witness to this mortgage. Mr. Blakis-
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ton acknowledged it before me on the 21st day of Mhy,
1872.

(Mortgage offered in evidence, marked Fxhihit
B0 exparte complainant.)

HENRY A. BAKER

Sworn and subscribed to before me this 24th day of
January, 1876.

W. M. JoHNSON,
M aster in Chancery.

Complainant announces testimony on his part dosed



IN CHANCERY.

\
[E’Etween . I
Daniel Van Winkle, /
Complainant, V Exo/Ub'ifbOjt'ion* &G.
and / ($400 Mtfge.)

Charle s Blakiston, €6 @ [ s *
Defendants. J

I ?xa*ma*on °I' witnesses in tlie above stated cause, taken
| eae the subscriber, a Master and Examiner in Chancery,

H B in Hackensack, on the fifteenth day of Janu-
|b 6 in the presence of G-arret Ackerson, Jr., Solicitor

otH T 1110°Ile aPPeaiant “or defendants, although
t ?° J 18 examination was duly served on Chas. H.
I C Is ksq., Solicitor of the defendant James S. Barrow,

L } g (Py'0f said notice produced before me, with his
fears™ 6 “ement service thereon endorsed, fully ap-

W. M. JOHNSON,

m . a a



January 19, 1876.

At the request of complainant’s solicitor, the exanxim-
tion is adjourned to Monday, January 24, 1876, at 10 am

January 24, 1876.

Examination resumed.

Henry A. Baker, a witness produced by conplainant,
being duly sworn on his oath, saith:

1 I reside at Rutherford Park, New dJersey. I amae
quainted with Charles Blakiston.

(Bond dated January 1, 1872, made by Charles
Blakiston to Daniel Van Winkle, for the pay
ment of $400 on July 1, 1874, shown witness):

I am the subscribing witness to this bond; this is Gae
les Blakiston’s signature, and I signed as witness at hisie
wquest.

(Bond offered in evidence, and marked Exhibit
A4 on part of complainant)

(Mortgage dated January 1, 1872, made by Char
les Blakiston to Daniel Yan Winkle, to secue
$400, recorded in Bergen County Clerks o e
in book F, 2 of mortgages, page 302, &> e
ing shown witness):



I am also subscribing witness to this mortgage. Mr.
Bakiston acknowledged it before me on the 21st day of

My, 1872

(Mortgage offered in evidence, marked Exhibit
B4Dex p arte complainant.)

HENRY A. BAKER.

Sworm and subscribed to before me this 24th day of Jan-
wary, 1876.

W . M. Johnson,

Master in Chancery.

Conplainant announces testimony on his part closed.



IN CHANCERY.

Between

D aniel Van W inkle,
Complainant,* Examinations, &G

($240 M ige)

Charles Blakiston, et als.,
Defendants.

6 Examination of witnesses in the above stated cause, taken
before the subscriber, a Master and Examiner in Chancery,
at his office in Hackensack, on the fifteenth day of Jamr
ary, 1876, in the presence of Garret Ackerson, Jr., Solicitor
of complainant, no one appearing for defendants, although
notice of this examination was duly served on Charles H
Yoorhis, Esq., Solicitor of the defendant James S. Barrow;
as by a copy of said notice produced before me, with Ins
acknowledgement of service thereon endorsed, appears.

7 W. M. JOHNSON,
31. C. 1
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January 15, 1876.

At the request of complainant’s solicitor, the examina-
tionis adjourned to Monday, January 24, 1876, at 10 a ml

Monday, January 24, 1876.

Examination resumed pursuant to adjournment-, in the'
presence of Garret Ackerson, Jr., Solicitor of complainant.

Henry A. Baker, a witness produced by complainant,
anhis oath, saitli :

I reside at Rutherford Park, New dJersey. I am ac
quainted with Charles Blakiston.

(Bond dated January 1, 1872, made by Charles
Blakiston to Daniel Yan Winkle, for the pay-
ment of $240 on July 1, 1874, shown witness).

I am the subscribing witness to this bond. This is

hades Blakiston’s signature, and I signed as witness at his .
request. ! A - ;

(Mortgage dated January 1,1872, made by Charles
Blakiston to Daniel Yan Winkle, to secure
$240, recorded in Bergen County Clerk’s office
m book F, 2 of mortgages, page 305, &e., being
shown witness):
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I am also subscribing witness to this nortgage. M

Blakiston acknowledged it before me on the 21st dayd
May, 1872. -

(The bond and mortgage are offered in evidence
and marked Exhibits A*4) and Bsf) respectively),

n HENRY 4. BAKEK

Sworn and subscribed to before me January 21tli, 18%.

WwW. M. Johnson,
M aster in Chancery.

Complainant announces testimony on his part dosed

12

Examination of witnesses in the above stated casg
taken in behalf of the defendant Jas. S. Barrow, intle
presence of Clias. H. Voorhis, Solicitor of said defendart,
and Garret Ackerson, Jr., Solicitor of complainant, at ny
office in Hackensack, May 31st, 1876.

W. M. JOHNSON,
13 M.C.C.

It is agreed by counsel that the evidence to he tadken
may be used in each of the three causes between the sae

parties.
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George lb Blakiston, being duly sworn on bis oath,

I reside at Rutherford Park, Bergen county, I have re-
resided there eight years. 1 was acquainted with the Mt.'
Thitherford Company ; it was a land company, organized
for the purchase and sale of 100 acres of land at Ruther-
fad Park.  Charles Blakiston waas a stockholder and mem-
ber of the company. 1 attended a sale made by the com-14
pany of their lands for the purpose of division. It took
Hace in October, or the first of November, 1811. At that
tine a portion of their lands was sold or allotted to Charles
Bakiston I have the deeds which were given by the Mt.

Thitherford Co. to Charles Blakiston for those lands, in
pursuance of the sale.

(Deed from the Mount Rutherford Company to
Charles Blakiston, dated January 1, 1872, for
lots 189, 288, 347, and part of 169, offered in ]|
evidence and marked Exhibit No. 1.)

(Deed from same to same for lot containing 1 79-

100 acres, offered and marked Exhibit No. 2.)

(Deed from same to same for.lots 9, 27, 28, 52,
<3, 138, 174 and 176, offered and maiked Ex-
hibit No 3.)

These are three of the deeds. 3 here vas one deed for ](
srot affected by the mortgages in controversy, made to
e Burtis for lot 35, and one deed for lot 179 to the

A"me. These lots were allotted to Charles Blakiston, but

wneged to Buxtis at Blakiston’s request directlcy]from the

cant say when these deeds to Burtis were made; they
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were not delivered till about eighteen months after the sde
—some time in the spring of 1873.

I do not know whether these three deeds offered in ev-
dence were not delivered till that time.

Burtis conveyed one of his lots to Yereance sone tine
during the summer of 1874. 1 made the deed nyself.

It was necessary that Charles Blakiston should surrenderhs

i <share of stocks to the company before he would be penrit-
ted to have his deeds for the lots awarded to him

Q. Can you, by any fact that has come to your knowl-
edge, tell whether or not these deeds here offered had been
delivered to Charles Blakiston before January 1, 1873?

A. No.

The conveyances to Burtis were delayed in consequence
of a bond of indemnity being demanded by the conpany
for a share of stock that had been stolen, and replaced by
another certificate issued by the company,

jg Ido not know whether or not the Burtis deeds were de-
livered before or after the delivered of these deeds to Halk
iston. I first saw these deeds after they had been recarded
in the month of December, 1873.

(Complainant’s counsel enters an objection to dl
the foregoing testimony relative to the Butis
deeds, said objection having been previous)
made, and is now noted after the close of the
direct examination).

19

Cross-Examination :

The certificate that was stolen was for one share. I thin
the par value of the stock was $1000; at the sale they ieP
resented over $2000.

The deeds to Burtis would not represent the amount o

one share.
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I tliink the consideration of these deeds was $2500, and,
a reflection, I think the shares were upwards of $3000
each All of Charles Blakiston’s deeds were delayed for
the sane cause.  Charles Blakiston is at Columbus, Ohio.
He has been West since November, 1874.

These mortgages to Yan Winkle were given for the bal-
ance of an original mortgage given by Charles Blakiston to
Yan Winklee Mr. Yan Winkle originally sold the 100 20
acres of land to Charles Blakiston, who gave him a pur-
chase money mortgage.

The property was afterwards sold by Charles Blakiston to
the Mt. Rutherford Co., subject to this purchase money
nortgage, which was assumed by them.

Thismortgage had not been entirely paid off at the time of
this sale or division of the property. It covered the lots
described in these' deeds, Exhibits 1, 2 and 3, and the Bur-
tislots; it still covered them at the time of the sale. It
covered most of the lots which were sold at the time of the
division A few lots had been released. A'large number
of lots were sold. 1 don’t suppose one-tenth of them had
been released.

whatever was due on Yan Winkle’s mortgage was appor
honed upon each lot after the sale, according to the amount
each lot brought, and Mr. Yan Winkle agreed to take mort-
gages from each of the purchasers, in the same proportion
mthe aggregate to the amount of his mortgage, which he
delivered up to be cancelled. These three mortgages of
M. Yan Winkle’s, now in process of foreclosure, were
taken by him under this apportionment and under this ar- 22

langement- They were taken for payment of the original
nortgage.

7ie-lire@ :

f get this information given on my direct and cross-ex-
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amination from my settlement with Mr. Yan Winkle. I
was also present at the sale, and heard there the arrange-
ment under which the sale was made, and which was there
announced. 1 was also present at the several neetings of
the company where these arrangements were made. M.
Yan Winkle was a director of the company at the tine of
the closing. I think he knew when the. deeds were nade

93 and when they were delivered.

Re-Cross Examined:

I was interested in my brother’s business, and acted far
him sometimes. I was an agent for the company about a
year before the division of the lands, and suggested agan
for closing it up.
I don’t'think Charles had fulfilled his part to the com
24 pany.. There was a small balance claimed by the copany,
but the principal difficulty was about the bond of in
demnity.

GEORGE R. BLAKISTON.
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June 2nd.

Examination resinned in the presence of the respective
parties.

'Edwakd JVLove, being duly sworn on his path, saitli :
2b

I reside at Rutherford Park, in this county. I was sec-
retary and treasurer of the Mt. Rutherford Company.

(Deeds shown witness, being Exhibits 1, 2 and 3,
he says) :

These deeds were delivered on the 20tli day of August,
18f3, to Charles Blakiston. I know this because the final
paynent was made to the Mt. Rutherford Co. at that date. ¢
This was the final payment which had to be made to en-
title him to his deeds. The amount of this payment was
$133 and some cents. It was paid at my office in the City
of New York, by check.

I have here the check.

(Check produced by witness, and offered in evi-
dence. Marked Exhibit 4).

(The offer of this check objected to by complain- 28
ant, on the ground that it has no connection
with the mortgages of Blakiston).

T ie company received the money for that check at the
ne*le cleck was given. Mr. Barrow and Mr. Blakiston
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were present. I tilled out the check and Mr. Barrow sign-
ed it.

The payment of that amount of money and surrender of
his certificates of stock was necessary to entitle Mr. Blakis-
ton to his deeds.

The certificates of stock were surrendered at ok previous
to that time, I presume they were. I have no distinct re-

29 collection. The deeds were in my possession up to thet
time for delivery when the shares were surrendered and the
cash paid.

(Objected to).

I held them as secretary and treasurer of the company for
that purpose. 1 am positive these deeds were not deliver-
ed to Mr. Blakiston to that time, August 20, 1873.

Gross-Examined:

I was secretary and treasurer of the Mt. Rutherford Ga
from 1871 or 1870 till the close of the company. I thinkk
part of the time I was only secretary or treasurer. I ws
secretary and treasurer when the company closed. I dait
know when it closed. There was a notice of the dosing
published, but I don’t know whether it announced that it
was closed or was closing. I was paid a salary as secretary
and treasurer part of the time. My salary ceased when the
closing of the company was talked of. I can’t fixthe datg
I presume it was in 1873, but 1 can’t say positively. H°
not know what constitutes the closing of the company.

I knew of these mortgages of Mr. Yan Winkle that ae
in dispute. I don’t remember the amounts. 1know thde
were mortgages given to Yan Winkle by Blakiston. The
individual mortgages were given by the shareholders to
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Wi Winkle in place of the purchase money, mortgage held
by Van Winkle and assumed by the company, and these
nortgages of Charles Blakiston were given under this ar-
rangement, it being understood that the mortgage of Yan
Winkle was to be cancelled.

These three mortgages were made and delivered to Yan
Winkle at the same time that the deeds to Blakiston were
executed ' The deeds and mortgages were all executed at 32
about the same time, I presume.

Q Did you not hand to Mr. Yan Winkle these mort-
gages in dispute after they had been executed by Mr. Blak-
iston i

A. T do not know. I think I was present when they
were handed to him. I think they were handed to him at
the office of the company at Rutherford Park. That was
m the day the company was to commence the delivery of
the deeds.

There was a delay of six months, but I can’t say wherei t »
ocanred, whether after the deeds were executed or be-
f re ;.

I was not present with Mr. Yan Winkle when lie left the
nortgage for record at the clerk’s office. I was present
when he cancelled his large mortgage.

When these individual mortgages were given to Mr. Yan
Winkle, lie surrendered his large or original mortgage and
cancelled it—he tore off the seals. And these smaller mort-
gages were given to him at the saline time- This was done
a the office of the company at Rutherford Park. At that
tine I had these three deeds of Blakiston inmy possession, 34
and I kept them about ayear and a half, I think, before I
gave them up to Mr. Blakiston and until the time when
that check was given. I don’t remember who handed me
the check. 1 think I gave the deeds to Mr. Blakiston.

If Mr. Yan Winkle had not cancelled his mortgage, the
company could not have given clear deeds to other pur-
chasers, except to those already released.
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Q. How many deeds was Charles Blakiston entitled toa
the time Mr. Yan Winkle cancelled his mortgage f

A. He was not entitled to any. X don’t know how nany
lots he purchased. I don’t think there were any more than
these three deeds called for. 1 don’t know that Mr. Bar
row ever took a mortgage on these three lots. I did nt
know what the business transaction was between Mr. Bar-
row and Mr. Blakiston at the time the check was aiven. 1
was acquainted with Mr. Barrow at that time. lie told ne
of an arrangemennt he had with Mr. Blakiston.

He informed me of having loaned money to Mr. Blakis-
ton, to enable him to purchase broom corn.

I think he did not mention the amount. I don’t renem
ber that lie told me that he was going to take a nortgage to
secure the loan. He told me he held Blakiston’s shares of
stock in the Mt. Rutherford Co. 1 chink he told me that.
This conversation was a month or two before the chedk
was given. I think I knew at the time the check was

3f>gHen that Mr. Barrow held Biakiston’s stock. Mr. Barrow

07

never inquired of me as to the mortgages on the property
of the Mt. Rutherford Co.

EDWARI) J. LOVE.

Sworn and subscribed to before me this second day of
June, 1876.
W. M. Johnson,
m Im

James S. Barkow, being duly swornaooordingtolaw,m
his oath, saith :

I reside in New York City. I have seen this check (Ex-
hibit 4) before. The body of it is in the handwriting of
Mr. Love, the last witness. I wrote the signature of the
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ndas M. Blakiston came to tlie store. It was under-
sood we were to go to the Mt. Rutherford Co’s office, that
istoMr. Love's, and give him this money and the shares
d'stodks and get. the deed. 1 signed the check at Mi*
Ioesoffice, and delivered it to him ; and also, at the same
ting delivered the shares of stock of the Mt. Ruthevfo d
(b, ad he gave me these three deeds, Mr. Blakiston was
pesat. I paid this check for $133.43 at Mr. Blakiston's
wegqest. My impression is that Mr. Love gave the deeds 38
toRakiston, and then Blakiston gave them to me at the
tine the check was given. Mr. Love figured out the
aout

Q You understood then-and before, did you not, that to
atitle Blakiston to his deeds it was necessary to surrender
to Blakiston these shares of stock and to pay a small sum of
naey, still due from Blakiston to the company.

(Question objected to.)

A Idid 89
After Mr. Blakiston gave me the deeds, I took them
oerto Jersey City and gave them to Mr. Voorhis, and told
dntohave them recorded. I had control and possession
j° these shares of stock of Mr. Blakiston. I held them as
adlated for money that he owed me.
I Bakiston offered me the mortgage for $14,000 mention-'
2 In kffi of complaint, as security for money loaned
pnand goods that lie had bought. It was to include the
y t awhich the shares had been pledged to me. This
‘atgpge was drawn before these deeds were delivered. 40
I aewas adelay about this money, and some trouble about
fiSare of stock; and when this was settled I got the deeds
I 1 “ove and took them to Judge Yoorhis.
Iv B>¥'er *°U m°rt*a*e Was s*€ned and acknowledged

Jfa a anc® wife, was it immediately delivered, or
wes done with it? '
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A. It was given to Judge Voorhis.

Q. What understanding was there, if any, between you
and Blakiston as to the time when your mortgage was toke
delivered.?

A. It was to be delivered when I got these deeds fiam
Mr. Love, or from-the company.

Q When did you first learn of any other nortgage given

41 by Blakiston against any of the same property incuded in
your mortgage ?

A. When I received a notice of these suits.

(Notice offered in evidence, Exhibit No. 5.)

This is the notice I received.
I had no idea of the existence of these mortgages vhm
I took my mortgage, or of any claim against the property
in my mortgage.
42 Nobody ever made a demand on me before the cam
mencement of these suits for principal or interest of these

mortgages.

Cross-Exrmine | :

I commenced loaning money and selling goods to M-
Blakiston about 1868. He did business with ns, nade la?®
and payments. I don’t know that the total amount of I»
transactions with him were much more than the anounto
the mortgage.

I held his Mt. Rutherford stock for more than a year be
fore the mortgage was given to me. I held three siaie»,
they were $1000 each. -«

Q. Did you hold these shares of stock at the time o tie
sale of the Mt. Rutherford Co. among its members ?

A, T don’t know the date of this sale. I knowlI he
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the shares a good while; my impression is I held them two

fears. I never had them transferred to my name on the

books of the company. They were assigned to us by

(harles BlaKiston as security.

Q Did .you give the company notice that you held them ?

did to the officers of the company. I notified Mr.

hove. | was notified of the meetings. 1 attended the
meetings and Mr. Blakiston was there, and he notified the 4

1H 1 "as the owner of the stock. I think Mr.

an Winkle was present at one or two of the meetings. 1

I J"1 attended abont three meetings, hut they were not

I thf W7 Orga",zed “ votings ; somebody Was absent. At

IH h IdFI HWIWaS a,'ra,lSed that Mr. Blak-
— g0 to Move's office at a certain time, deliv-
H j H B Wik, and get the deeds.

Icant /B B S WaSheM at B B  H¢tel, Jersey City
ll the meetings that I attended

Thbbew'a « 1 | “ eetinS * Mk M4
bdbze(l‘ er o mot m%ersey ﬁaltl t say whether this was

IM W B BiKBSja great deal more land than thatcov-

0ok your niort-

M BMhkle “Hginally held a
1 deeds! * °  P''"  ProPerty described iu these three

B U B I B f1 1 didnot I heard agreat
1 Im | B B 8H E Hie property origin,
about his sa e 8"7 particulars about his mortgage or 46

mortgage for $14,000, did not

1Is own and the com-

4 > I1E S

H transacti kl

.\ .the ﬁrilpt Rutherfor prope%%rk} Mr- Vsn Winile
m 0.SIr; nothing particularly. My knowledge of his
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and Mr. Van Winkle’s business was very limited. I kow
nothing about it, and he took pains that I should not kow

Q. Did not Mr. Blakiston tell you before he signed yar
mortgage that he had given Mr. Van Winkle nutgpges
upon the property described in these three deeds?

A. No, sir; he did not.

Q. Did not Mr. Van Winkle tell yon of the fact of his
holding mortgages upon the prooerty described in thee

A7 three deeds?

A. No, sir; not till after I received this notice of thee
suits (Exhibit 5).

Q. Was not the matter of these mortgages of Mr. Yan
Winkle talked .about and discussed at Mr. Aekerson’s dfie
at a meeting of Mr. Van Winkle, Mr. Blakiston, Jucke
Voorhis and yourself, about two years or more ago ?

A. No, sir, not to my knowledge.

JAMES S. BARROW, i

48 Sworn and subscribed to before me, June 2, 1876.
W. M. JoHKSON,
if. m1 1

June 14, 1876.
Examination resumed.

49 Charles II. Voorhis, being duly sworn on his cath
saith :

I was employed by Mr. Barrow as counsel to see wie®
the title was all right in the matter of his mortgage w 1

was given to the defendant Barrow, referred to
plainant’s bill. It was stated at the time that Mr. Bakis j
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ocopany till certain shares of stock in the company, which
hed been pledged to Mr. Barrow as collateral, were surren-
daed to the company; and there was some dispute between
Bakisson and the company with reference to a share that
hed been lost or stolen, as the mortgage from Biakiston to
Bamow could not be given till Mr. Blakiston’s deed had
been delivered to him. At my suggestion the bond and
noitgage were drawn and executed and acknowledged, and 50
left with me in my safe, together with the shares of stock
which had been pledged to Barrow’, on the understanding
that the bond and mortgage was to be delivered as soon as
the deed to Blakiston was delivered. After I had some cor-
respondence with the company, the shares were sent over to
the conpany, and these deeds winch are in evidence were
retumed to me ; and in pursuance of the understanding be-
tween Blakiston and Barrow, and the authority given to
ne by them, I deposited the mortgage and the three deeds
inthe county clerk’s office of Bergen county for record, all
anthe 23d day of August, 1,873. Being familiar wdth the
M Butherford title, and knowing the fact that the deeds
franthe company to Blakiston had not been delivered, I
exanined the record and deeds and mortgages against the
M Butherford Company only down to the recording of
these papers, and the first knowdedge I had of the complain-
atsnortgages I got from the copies of the bills filed in
these causes.

Till then I understood the mortgage of Mr. Barrow to be
tiefirst and only lien on the property described in if

52

G%ss-Examined:

I have done business for the Mt. Butherford Company. 1
“as its counsel only in six suits. I think not its general



48

connsel. Those were not sluts relative to title; they vae
ow lien claims tiled against a building they had put ,.;no»
one of their lots. 1 7

I think I examined their title for some one whoH
one of their lots early; by that l-mean one of their fa
purchasers. I am not sore whether I examined it nore than
once. I knew nothing of their arrangements for a divisian

0°1 the property at the time of their sale to Blakiston, mx
ot the arrangement as to the way their shares should be d
vided, I knew of no arrangement made by them with M
Van Winkle for cancelling his mortgages. 1 seardhed
against the Mount Rutherford Company from the tine they
:ook title down to the recording of these deeds to Bakis-
on.

These deeds were executed and acknowledged a longtime
piior to the time X recorded them.

I first learned from Blakiston that those deeds had mt

~ been delivered.

Q. From whom else ?

A. T found the fact to be as he stated, in my correspond-
ence with the company in regard to the delivery of them
and the dispute as to the lost share. This correspondence
was in writing with the company. I have not the letters
received from the company on that subject, unless they ae
with my letters received for those years at Jersey City. 1
have not since this case commenced examined my oures-
pondence in regard to it.

Q. Were you informed by the company, or did you know

,that the Mt. Rutherford Company, through its officers axd
under its directions, delivered to Mr. Van Winkle the three
mortgages now under foreclosure in these three cases &
part payment of the purchase money mortgage held by him
upon the property covered by those mortgages and other
property, and that be (Van Winkle), in consideration of the
receipt of those mortgages, together with other mortgages,
and cash, delivered up his purchase money nortgage to be
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encelled of record, and that it was actually, upon presenta-
tion, by the company, or its agents, cancelled ?

A. No.

Q. If snch was the fact, the company withheld it in its
correspondence with you, did it ?

A, I can’t say that; nothing passed between the com-
pany and myself with reference to that matter.

(). At the time when Barrow employed yvou in the mat- 96
ter of which you have testified in your direct, you were
only acting as the counsel of Barrow, were you, in this mat-

except what correspondence I had with the com-
pany in Blakiston’s behalf as to the disputed or to the lost

Q. At that time you were also the counsel of Blakiston ?
A
Q

. Only in that matter in reference to the lost share.
- Were you not at that time also the counsel of the Mt.
IRy =y . - ’ - .
Rutherford ( ompany in the six lien claim suits vou have ;
5 . b L

mentioned ¢

A T was while those suits were pending. I don’t know
when that was : they were pending in the Bergen Cirenit,
md were referred to W. S. Banta.
CHAS. H. VOORHIS.

_ ?'\\'nrn and subseribed to before me this 14th day of June,
I8[h, H
W. M. Jounsox,
Ve O

J J(rf(_‘l.!ul

o 4nt's counsel here announces testimony on his part
Elosp g

W. M. Jonnson,
M R
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Deposition of Charles Blakiston, aWwitness produced,
sworn and examined in the above stated causes, this fif-
teenth day of July, 1881, at ten o’clock in the forenoon, at
the office of D. -C. Welling,. No. 113 South Higli street, in
the City of Columbus and State of Ohio, before Henry o.
Moore, a Commissioner appointed by the order of the
Court of Chancery of New dJersey, made in said cause,

dated June 27th, 1881.

59
HENRY C. MOORE,

Commissioner. -

Charles Blakiston, being duly Sworn, according to
law, on his oath cfesposeth and snith.

(It is agreed by counsel that the evidence tohe
taken may be used in each of the three cameshe

tween the same parties.)

60
Present.— C. H. Y oor his, solicitor for defendant; Janes
S. Barrow and D. C. Well ing, solicitors for complainant.

1. Q. State your name, age, residence and occupation f

A Charles Blakiston, fifty-six years, Columbus, (hig
occupation is baker.

2. Q. How long have you lived in Columbus?

A. Six and one-half years.

3. Q Where did you previously reside %

A A. In Bergen County, New Jersey.

4. Q. What business were you engaged in there ?

A. T was engaged in business- in New 1Yrk; in hoap
corn and cracker baking. i

. ' 5. Q. Where did you reside in 1867 and what was yat

business then ?
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A Bergen County, New Jersey, my business was in
Jrooameom, cracker baking and the purchase of land.

6 Q Were you then acquainted with Daniel Yan
Winkle!

A Yes.

7. Q What mbusiness transaction, if any, did you have
withhimi and when was it i

A I purchased by agreement in February of that year *
hisfarmat Boiling Springs, New Jersey, for which I agreed 62
to pay one hundred thousand dollars in installments of
dotsix or seven years. A few days after making this
pudese by agreement I sold to a company called the Mt.
Rutherford Company the above mentioned land for the
sane anount I paid for it, they assuming the agreement in
dlits bearings. The mortgage I recollect to be ninety-
ae thousand dollars.

8 Q State if you remember the date of the deed from
M: Yan Winkle to yourself ?

A. T cannot remember exactly, but I think it was be-
tveen February and August of 1867. The record at
Hadkensadk will show.

F Q What was the date of the mortgage you gave to
Danidd Yan Winkle for the balance of purchase money of

A Tt must have been given at the same date as the
dead The records at Hackensack will show.

O;Q What disposition was afterwafds made of this
tat?

* The tract was divided into lols and ntfprpd fnr salp

—-— - b4
arpany among the stockholders in proportion to their

B_ 1 An arrangement had been made with Daniel Yan
tinkle whereby he @hs o take mortgages from the indi-
adlad members of thg company upon the lots remaining
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unsold in said tract for the remainder that was due hmm
the original purchase money mortgage. That agreenent
as above mentioned was carried-eut, in due time with the
exception of the mortgage to be given by Charles Bakis-
ton. The delay in his case in executing the agreenert
with Mr. Van Winkle by giving him the personal nortgage
for his share was occasioned by the stealing of one or noxe
of the certificates of stock belonging to Charles Bakiston
And the consequent arranging for the loss of said stodk

certificates by the Mt. Rutherford company.
11, Q. State if you can when you executed and ddiv-

ered the three mortgages in question in these suit* to M.
Van Winkle ?

A. 1 think about May of 1872.

12. Q. What was the consideration passing from M.
Van Winkle to you for those mortgages. Do you ude-
stand the question ?

A, I understand the words but not their meaning. Ire
ceived possession of my share of the land by giving ny
proportion of the original mortgage to Mr. Van Winkle.

IB. Q. What became of Mr. Van Winkle’s pudase
money mortgage at the flme of the allotment and distribu
tion/?

A. It was replaced by the individual mortgages. Charl$
Blakiston mortgage being a portion of the individual nmwit

gages.

The further taking of this deposition is adjourned until

two o’clock P. M.
H. C. MOORE,

Commissioner.

Examination resumed at two p. m., in the piesence
the same parties.

14. Q. In your answer to question thirteen herein,,
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say ‘Tan Winkle purchase money mortgage was re-
paced by the individual mortgages.” What then was done
with that purchase money mortgage ?

A. That purchase money mortgage was cancelled.

15 Q State if you can when the arrangement of the
distribution of the unsold lands of the said company was
ongeted and when the deeds for the lots falling to you
insad distribution were made out by said company ? 08

A That date is July 1st, 1872.

16 Q State if you know when said deeds were executed
by the company ?

A My the 21st, 1872.

17. Q State if you can what became of said deeds at
thet tinre ?

A My deeds were retained by the secretary of the Mt.
Rutherford Company.,

18 Q Under what conditions, if any, and for whatpur-
poewere they so retained ? ! A

A Until I should pay dues that were at that time unpaid,
ad the dues were unpaid because the company had not
issed certificate or cei tificates to replace those that had
beenstolen When those certificates were replaced by the
oanpay the dues were paid and the deeds were issued to
ne
119 Q State for whom said secretary was holding those
doack during said  time 1

* He was holding them for me, because it was neces-
Iad forme to deliver, to the secretary my certificates of
stods and those I could not deliver until new ones were 70
ddivered to me.

20. Q Are you acquainted with James S. Barrow one of
tie defendants in these suits ?

A Yes, sir.

2k Q Where were you acquainted with him and durin
whet years ?
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A. In New York City, from 1857 and so on upto the
present time.

22. Q. How intimately were you acquainted with himin
New York City about the years 1868 up to about 18711

A. T bought broom corn of him and sold it for him ad

.borrowed money of him using shares of Mt. Ruthexford
stock as collateral. And I bought wihth his noney adbot
twenty thousand dollars worth of broom corn, profits to ke

1divided equally. And I placed before him the M
Rutherford Company’s business to induce him to take stodc
and I was in almost daily communication with him sedng
him almost daily for business purposes.

23. Q. State if you can the date of the mortgage given
by you for fourteen thousand dollars to Mr. Harrow ad
when it was recorded ?

A. As .my recollection is refreshed. Dec. ::th 182
and was recorded August 22d, 1873,

24. Q. What was the consideration of the debt yougse

a this mortgage to secure ?

A. It was about fourteen thousand dollars.

25. Q. For what did you owe Mr. Barrow fourteen thox
sand dollars ?

A. For broom corn.

26. Q. How long had you owed him this sum or any an
siderable part of it before you gave him the mortgage?

A. I think for about a year, a little over. -

. 'Q. 1lo you mean you owed him the entiie sum
that time? '

A. Made up to about that sum by the addltlon o
(Bt*

28. Q. At whose instance and under what circumstances*”
was that mortgage given by you to him ?

A. Being in a failing condition and anxious topay * ﬂ
Barrow, the only wery large creditor I had in busmes,
peatedly urged him to take this mortgage to this en
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29, Q What knowledge, if any, had ho at that time of
jour resources and liabilities financially?

A. T think he supposed I was strong in resources with
which to pay my debts.

30 Q What knowledge, if any, did he then liawe of the
condition and value of the security you gave him in this
mw? 2

A For business purposes I had repeatedly explained to
himthe circumstances of the Mt. Rutherford Company of ; 4
the existence of a prior mortgage held by Air. Yau Winkle,
ad he had frequently been over the lands on which this
nortgage was given. The lands was then worth eighteen
thosand dollars. There were mortgages on them held by
M. Yan Winkle of between as I recollect, fourteen and
eighteen thousand dollars. And on this mortgage 1 after-
wards paid to Air. Barrow in various sums, and at various
tines, about five thousand dollars.

3l. Q Was it before or after you gave Air. Barnvw this
nortgage you repeatedly informed him of the Yan Winkle yy
nortgage?

A, It was many times within six months prior to the
giving of the Barrow mortgage that I informed Air. Bar-
owof the Man Winkle mortgage. When requesting him
totake from me either a deed,of lands or a mortgage to
seaure to him the amount of money I owed him.

32 Q State whether or not the real estate covered by
the Barrow mortgage was the same as that covered by the
Yan Winkle mortgages?.

A. Yes, sir.

33 Q In your answer to question 30 iierein you say: 76

a thismortgage I afterwards paid about five thousand
ddllars” Which mortgage did you mean ?

A- The mortgage I gave to James S. Barrow.
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Cross-examination:

1. Q. Far business purposes you explained to Mr. B
row the condition and resources of the Mt. Rutherfird
Company,and to induce him to buy of the stock. Youdd
not do that after January 1st, 1872, did you ?

A. 1 did that probably twenty-five times to explain the
77-value of the stock as collateral, at other times to imhre
him to buy stock and again to show him the strength of
the mortgage, which 1 wished to give him to seawenyin
debtedness to him. All these explanations were full in
regard to the Yan Winkle mortgage up to the tinea
which he agreed to take and receive the nwortgage fiom

2. Q. On this cross-examination have you been adad
anything about this Yan Winkle mortgage ?

A. No.

3. Q. Was it not unanimously agreed among the stode
holders of the Mt. Rutherford Company of which Diid
Yan Winkle wis one that on January :st, 1872, dl tee
stock should be extinguished and the property of the am
pany deed to them in lieu thereof?

A. No, sir.
4. Q. Was there ever such an agreement anong tie
stockholders? /

A. There might have been an agreement to the e eat|
that the stock should be delivered and canceled on that Yj
or as soon thereafter as practicable, but I don’t reed et
-9 whether that was the case or not. |

5. Q Did Mr. Barrow ever buy or own any of the stoc -j
A. T am not positive. ?
6. Q. How much'of it did you own on Jany. 1st, 18 -«
A. T think about sixteen or seventeen shares, but @Y
.recollect. It might have been more and it Might
been less. Par value of the stock was one thousan
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[per share, but they bought in land over three thousand
[ddlas per share.

I 7Q In January, 1872, where were the certificates for
[your shares ?

I A I camot tell you. I believe Mr. Barrow held two or
[three of them and beyond those stolen from Mr. Cameron
I cait positively tell. 1 lost all by mortgage and other-
[w=e and therefore don’t remember anything about it dis-80
tincty:

I 8 How did Mr. Barrow hold these three shares ?

I A I think the shares Mr. Barrow held at the latter part
o the existence of the company were as collateral for
ey due him on merchandize, but I cannot be certain.

I 9 Q When were these three deeds which are marked
Exhibits 1, 2, 3, W. M Johnson, M. C. C., delivered ?

I A TIsuppose in August. I can’t tell you whether it was
Pay, June, July or August of 1872.

K10 Q Where were they delivered ?

I A Dor’'t remember-anyfhing about it, I suppose at the
J]Iﬁ\@}e% of the Mt. Rutherford Company, oh Hudson street,

I H Q Were they not delivered there inthe presence of
roursdf and James S. Barrow and at the same time the
[todk surrendered by Mr. Barrow and some money paid by
pm for you to the company by his check ?
Hillm n0t reraem*er Mr. Barrow ever being at the
p @ of Mt. Rutherford -Company with me to .transact
icinessand I think he never was. His check I might
Saeuwsed in a settlement of the company. Of that I am 82
f10positive, X iff, : .

You evei'tell Mr. Barrow*that Daniel Yan
HNG6 ||| a mortgage against the property of Mt.
I * d and Company for ninety-one thousand dollars?
[Br exPec*ddid as I explained all those matters to Mr,

1 ,1 and each Ga<dficate of which he held several ex-
| e dself inthat way.
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13. Q. State what you mean ?

A. I mean that that'the payments as agreed withM:
Van Winkle were printed on the back of each catificate d
stock and upon each of these payments being made a @
responding entry was made upon the back of each eati-
cate of stock.

14. Q. Now those unpaid payments were so secured bya
mortgage to Mr. Van Winkle for ninety-one thousand -
lars. Is that so?

A. Ninety-one thousand less each payment as it ws
made.

15. Q. When Van Winkle deeded ybu the property you
afterwards sold to the Mt. Butherford Company you nadd
a mortgage to him of ninety-one thousand thereon Iid
you not ?

A. 1 believe so.

16. Q. And you deeded the property to that coxpay
subject to that mortgage ?

gq A. Yes, sir.
17. Q. And you told Mr. Barrow of the existence of that!
mortgage ?
A. Yes, sir.

18. Q. Did the company ever mortgage any of that!

property to Mr. Van Winkle ?
A. Not that I know of.

19 Q. Did you ever inform Mr. Barrow that the ninety-1

one thousand dollar mortgage had been satisfied of record?!
A. Not to my knowledge do I recollect of saying that to1
any one.

5 20. Q. Did you ever make any7 mortgage to Mr. Wh
Winkle on any portion of the Mt. .Rutherford Conpany1
tract, which was included in the ninetjrone thousand do-
lar mortgage ?.

A. I don’t understand the question.
21. Q. Question repeated.
A. Yes, I did.



22. Q Please state what and when ?

A Tt was about Jany. that I signed the mortgage of
1872for an amount from fourteen to eighteen hundred
Blas

23 Was it one or more mortgages?

A. T do not recollect, hut it was an amount to cover any
patianof the unpaid part of the ninety.one thousand dol-
lar mortgage?

24 Q This mortgage or mortgages to him if you made 8G
nare than one you signed in Jany. 1872, I understand you
tosay?

A. T think so, but I am not certain.

25. Q What became of it or them after that time ?

A. 1 dor’'t know anything about it.

26/Q. This was long before the delivery of the three
Exhihits which T have shown you. Was it not?

A. Those dates I do not recollect and I cannot fix them,
it is inpossible.

27. Q@ Was not the check Exhibit 4, used to pay theg_
dues of which you have spoken ?

A. T have no recollection of it, don’t see my name upon
d dorit know nothing about it, don’t remember anything
about it
eh? Q. Were these dues ever paid, by you or anybody

A All my dues were paid to the Mt. Rutherford Com-
paybyme. 1

29.Q And before these three deeds were delivered ?

A Before I received deeds from the Mt. Rutherford
Conpany if by asiy other check or by any other paper re- 88
pesenting money than my own it was by my order and
fiammy funds.

2. Q Do y0ll remember how much you paid upon the

rd settlement which entitled you to those deeds, where
3ou paid, who were by, give us such of the facts as you re-
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A. 1 do not remember the amount, T cannot swear as(a
who were present, but if paid by Mr. Barrow it was pad
out of my money.

31. Q. Do you recollect of telling- Mr. Barrow that you
bad made a mortgage to Mr, Man Winkle for between
fourteen and eighteen hundred dollars ?

A. T recollect distinctly many times telling Mr. Barow

89 that if he would take the mortgage of that amoumt, fou=

91

teen thousand dollars on this property that it was amndant
security asI only owed Mr, Man Winkle.on this poperty
as my part of the original mortgage as I remember aoout
fourteen hundred dollars. That‘point in my nenoryis
clear beyond any peradventure.

32. Q. Do you recollect ever telling him that you hd
made a new mortgage or mortgages to Mr. Man Winkle
for that ?

A. 1 do not recollect using these precise words at any
one time, but I recollect keeping him informed from tine
to time of the existence of Mr. Man Winklo’s daim its
origin and its continuance, and the reason T recollect it
especially is that I did it to prevent him in the future fram
claiming that I had deliberately perpetrated a fraud. And
to guard against a thing like that I know I always pursue
that course.

33. Q. You mean to say then that you have a very ds-
tinct recollection of the reason why you did it, but dont
recollect that you actually did do it ?

A. T mean to say that he -was thoroughly posted of the
existence of a prior mortgage to Mr. Man Winkle.

34 Q. Can you swear Mr. Blakiston that you ever in-
formed Mr. Barrow that you had made to Mr. Yan Winkle
a new mortgage or mortgages on any part of the property
included in the fourteen thousand dollar mortgage?

A. T can swear that I either had made the mortgage d
was required to make a mortgage taking the place of any
portion of the original mortgage on the self same property
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mwhich I proposed to and did give Mr. Barrow a mort-
g A A ' AC

3 Q Do you recollect telling him $0?

A Yes, sir; many times.

36 Q Where was he when yon told him the first time?

A 1 suppose he was in his store as it was there I usually
net him ! '

37 Q What time of day was it ? Aa

A T expect it was about noon, I sometimes stopped at
Hsstare in the morning, sometimes at noon, and very fre-
quertly called there at four o’clock in the afternoon.

38 Q Canyou recollect at which of these hours this
firt oocasion of which you have spoken, who was present
arany fact aside of your recollection of the fact ?

A T do not recollect the hour at any one time, nor who
vesresent, but I remember that these conversations oc-
axed only in the presence of his partner who is now dead.

I bdieve that some of these conversations occurred in the BQ
reairg of Air. Little, Mr. B .rrow’s bookkeeper.

6. Q You do not pretend Mr. Blakiston that you can
readlect the words which you used?

A T recollect distinctly that Mr. Barrow was distinctly
infamed by me of Mr. Wan Winkle’s prior mortgage.

40 Q Can you recollect the words which you used ?

A Yes, sir.

41 Q Please state now the precise words that you re-
adlect that you used to Mr. Barrow ?

A T recollect distinctly saying that there is only about,
a1 cmremember, due on the eighteen thousand dollar 94
popaty which I offer you, fourteen hundred dollars.

42 Q Do you recollect any other words ?

A No, sir.

43 Q Have you paid Mr. Yan Yankle anything on ac-
cout since Jany. 1872 ?

hiot on that original mortgage, not one cent interest
arpincipal.
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44, Q. Do you remember the money transactions e ]
tween y-ourself, Mr. Barrow and Mr. Yan Winkle & M:
Aekerson’s office, on New Years day, 1873?

A. T have a faint recollection of one day in the witer
being in Hackensack, I think with Mr. Barrow, and theei
my memory stops on the subjeet.

45. Q. Do you remember that on that occasion Mr. Be

_ row paid fourteen hundred dollars by his check to Mr. Mn
95 Winkle?

A. No, sir; I do not remember any such thing thogh
that might have occurred.

46. Q. Did you not on that occasion pay Mr. Yan "Wilde
tvrelve hundred dollars or more?

A. 1 do not remember it.

.47. Q. Have you not since you moved away from New
Jersey dismissed from your recollection as far as posibdd
all these matters?

A. I have made no effort to dismiss anything framny

96 recollection, I may have forgotten some circumstancns htj
as far as I can judge, my memory is bright and sound

Re-direct-examination:

1. Q. What circumstances, if any, during your residence
in Ohio up to the present time have you tended to *ee3
alive your recollection of the facts in relation to the givmsj
by you of the mortgages to Mr. Yan Winkle andthemorj

9 y gage to Mr. Barrow in controversy in these suits.

A. 1.—A letter from Mr. Barrow in reference tohiss j
tling up of his claim of mortgage against my pioperty o |
year after I came to Ohio. .1

2. — Letters from my son about the third yeai a I
came to Ohio, claiming that Mr. Barrow claimed tiat i
never informed himof Mr.Yan Winkle’ s prior nortgage
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then again from Mr.' Yan Winkle’s lawyer, questioning me
about the subject of the claim'of Mr. Barron, and several
letters on the same subject I have received from time to
tine

'2. Q@ Have you made any payment on principal or inter-
et due Mr. Man Winkle on the mortgage you gave him
anyour portion of the Mt. Rutherford property since the
giving of the same ?

A. No, sir. !

3 Q How many lots if you remember in the Mt.
Rutherford property did you become the owner of at the
tine of the allotment and distribution of said property
among the stockholders of the company %

A. 1 think about seventy.

ag

lie-cross-exam,ination:

1 Q You answered the letter of Mr. Yan Winkle’s
attormey promptly ?
A. Yes, sir, promptly.

I certify this to be acorrect copy of the deposi-
tion taken in the case of David Yan Winkle, com-
plainant, against Charles Blakiston et al., defend-
ants, in Chancery of the State of Mew dJersey.

HENRY C. MOORE,

Commissioner, as aforesaid. v
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Depositions taken in three causes as above etitled m
the part of the complainant, in pursuance of notice, ntle
100 presence of W. M dJohnson, representing complainant, ad
Charles H. Yoorhis, soliciter of James S. Barrow, defird
ant, at my office in Hackensack, 19 J., this twenty-fifth dy

of July, A. D. 1881, at 10.30 o'clock in the forenoon

MILTON DEMAREST,

Master in Chancery, N. J

Samuel Taylok, a witness on the part of the complain
ant, being duly sworn, says :
101

I am County Clerk of the county of Bergen, and thisi
liber M, 6 of deeds (offering books and referring to g
522). This shows record of deed of Daniel Van Winkle
and wife to Charles Blakiston, dated April 1st, 1867, axa
veying land in the township of Union, recorded April 10
186-7/

(The foregoing record is offered in evidence, a0
the following record):
102
This is liber N of mortgages for said county (dferirng®
books), page 144. Record of mortgage of Charles Ha C
ton to Daniel Yan Winkle, dated April 1st, 186, recx e |
April 6th, 1867, given to secure the payment of ninety-one
thousand dollars. R
Q. What entry, if any, appears of the cancellation o
this mortgage ?
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I A Tt appears by an entry on the margin of the record as
[caxdled May 23, 1872.

(The solicitor of the complainant offers deed of
Charles Blakiston to The Mount Rutherford
Company, dated April 1st, 1867, recorded April
10th, 1867, in liber M, ¢ of deeds, page 528, 103
etc)

SAMUEL TAYLOR.

I Swam and subscribed before me this 25th day of July,
A D. 1881
.Milton Demarest,
Master in Chancery of N. J.

Daniel Yan W inkle, a witness in the above cause, be- pQp
ing duly sworn, says :

: I amthe complainant in this case. I.live at Saddle River
mowship Bergen county. Lconveyed property in Union
township in 1867 to Charles Blakiston, deed of which has
bemoffered, and which is recorded in liber M, ¢ of deeds,
for Bergen county, page 522. The consideration of that
[conveyance was one hundred thousand dollars. The mort-
goee which has been referred to and recorded in liber IN,
mee 144, given by Charles' Blakiston to Daniel Van jos
Winkle for ninety-one thousand dollars, was given to secure
apat of the purchase money for the aforesaid conveyance.
The deed which has been referred to from Charles Blakis-
tonto The Mount Rutherford Co., liber M, 6, page 528,
[(@iheys the same property. The three mortgages under
foredosure in these cases, made by Charles Blakiston to,
anid Van Winkle, dated January 1st, 1872, cover a por-
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tion of the property included in the purchase money nat-
gage of ninety-one thousand dollars.

The Mount Rutherford Co. was a stock company, to sell
the land and make money on it. Charles ]Blakiston was a
stockholder in that company. The company afterwards di-
vided up, and allotted the land remaining unsold to the
stockholders.

Q- Did Charles Elakiston receive any of those lotsin
this division ?

A. Yes.

Q. At the time of this division was your purchase nmn
ey mortgage paid off ?

A. No, not all.

Q. About how much of' the principal remained unpaid?

A. T don’t know ; over half was paid.

Q. What agreement was made between you and The
Mount Rutherford Co. in regard to the settlement of this
mortgage, at or about the time of this division ?

A. They were to give me mortgages for the balance that
was unpaid, in proportion to the stock. They was to give
me new mortgages, and pay all expenses for to cancel the
old mortgage, and these were in the place of the old moiv
gage.

Q. Who were to make new mortgages?

A. The company—the officers.

Q. In whose name were these mortgages to be given?

A. In the names of the parties who took the lots.

Q. Did the various parties who took lots give you nut-
gages under that arrangement?

A. No, none of them

Q. Who did give you mortgages ?
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Q Did Charles Blakiston, among others, make mort-
goges under this arrangement?

A. Yes, he did.

Q Are these mortgages under foreclosure three of the
nortgages which he made at that time ?

A. Yes. K] :CvjY

Q Who gave them to you?

A. They were given to me by some person there; 1 can-
mtsay who one of the officers of the company, I think. 109

Q Where was this ?

A. This was in the office of‘the Mount Rutherford Co.

Q Who were present ?

A. 1the whole Company ; I don’t knowTof one being ab-
st Ll

Q What was the occasion of this meeting ?

A. To close up the business of the company.

Q Were these mortgages given to you with others at

A. Yes, there were others given to me at the same time.

Q Onreceipt of these mortgages, did you give up your ! *
purdhase money mortgage for cancellation ?

A. Yes, I did.

Q Did you come to the clerk’s office with the person
who brought that mortgage to be cancelled ?

A. Yes.

Q When did you bring your mortgages for record?

A. At the same time I brought the other to be cancelled.
su€t ]’ 1)0 y°Iiknow Air. Barrow, one of the parties to this

Yes.
& Since when ?
I have known him since before the company closed
w its business.

11 Barrow know that you had any claim against
thelots sold to Mr. Blakiston ?

A- Yes, 1 think so.
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Q. Did he know of your purchase money nortgage for
ninety-one thousand dollars 7

A. T have been in his office and talked about it.

Q. Did you ever talk with him about that nmortgage be-
fore the company was wound up ?

A. Yes.

Q. Did you ever talk with him about those nuxtgages

11 - which you took from Charles Blakiston ?

A. After it was settled, after the division was nade, ve
were talking about other things; he brought in about the
mortgages, that I was safe, and I answered him yes. Thae
might have been more conversation, but I cannot bimmgit
i

Q. What mortgages were you talking about ?

A. We were not talking about any mortgages in patiax
lar, but only about claims which I had against the pop
erty.

.» Q, Why do you say then that he knew about those nuxt-
11o gages [

A. Well, he and Charles Blakiston were inside of the
"small gate in their office, and were talking, and I stoo
just outside; then when he came out he’spoke to ne, af
said | that I was safe with my mortgages”— no, I won tsj
mortgages, it was claims or mortgages, I won’t say wnc «

Q. What had they been talking about ?

A. I did not hear it all, but they were talking somet
about my mortgages. I could now and thenhear aw
I did not try to listen.

114 Q. Do you know when that was ? A

A. 1 cannot say the date; I am a poor hand to ieu

her_dates.. . . ut "Tarrow
Q. What other conversation did you have witn

about those mortgages ? tij
A. Well, I cannot remember that I had any no

years afterwards.

in
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Q Did you ever talk to Mm about his purchasing these
mmortgages of you ?

A. T remember of having three conversations with him
m since the last one referred to ; two were long before the
m foreclosure proceedings, and the other only a short time be-
Ifore.

Q Were these mortgages talked about at any of these
I conversations Im* -.v - ,'..:/

A. T don’t understand which conversation you mean.

Q You say you had three conversations with him (Bar-
Irow); now what was talked about the mortgages at those
I conversations /

A. T talked with him at Ackerson’s office. I wanted to
I sdl him my mortgages.

Q Which mortgages?

A. Those under foreclosure.

Q What did he say about them ?

A. He said he would take them in consideration.

| “ho was at Ackerson’s office at that time ?
A. Mr. Barrow was there ; it it strikes me that Voorhis
wes there, Mr. Ackerson and Mr. Blakiston.
I ~ Was thi®conversation inside or out of the office ?
I don t remember, but Tthink it was outside.
gj 1id you have any other conversation with him about
Dying those mortgages ?
*Yes, at his house in Mew York City.
ikno'r 1'BarrOW H 1 his testimony that he did not
W° t e exastence of these mortgages until the com-
neement of these foreclosures I is he correct 8
‘¢ no ; he knew all about it.
Q Where does Charles Blakiston now live ?
p jie iives in Columbus, Ohio.

lornu k* °Wwlletlier U  certificates of stock of the
themanvU ,?rford ComPand had printed or written on
gage? 110 1GG°r statement®f your purchase money mort-

115

116

117
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A. Yes, I think there were. The company madeit &
public as possible, so that any one could know.

Q. You have surrendered vour certificates, have you
not ?

A. T have.

Q. And have none under your control ?

A. No, 1 have none.

Q. Was Barrow familiar with the affairs of the conpany?

A. T think he was.

Q. Did he ever attend any of the meetings of the com
pany ?

A. I saw him at the meeting in Jersey City, at the tine
of the closing up.

Q. What was done at that meeting ?

A. Well, it was the closing of the company. I canxt
remember what was done. I can’t say what was talked
about.

Q. Was he (Barrow) present at the meeting when tle
mortgages were delivered?

A. T can not remember if he was or not.

Cross-Examination:

Q. Did you ever receive any interest on these three nor-
gages ?
A. Not that I can remember.

Q. Did you ever demand any from any one?
A. I don’t know whether I did or no, but it was in n)

mind that I did from Mr. Barrow.
Q. Did you ever demand any interest from Blakiston m

these mortgages ? [
A. No, because he owed ; not that I know of, because

he was owing me notes which I wanted him to pay-
Q. Does he owe the notes still ?
A. He owes two.
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Re-Dired Examination :
Q Charles Blaldston failed shortly after this division,

did he not™-
A Yes, but I cannot tell exactly how long after.

DANIEL VAN WINKLE.

Sworn and subscribed, before me this 25th dav of July,
AD LS. .

M ILTON D EMAUEST,
Master in Chancery of AC J.

Complainant closes his testimony in rebuttal.



ABSTRACTS OF COMPLAINANTS EX
HIBITS.

Exhibit B—$700.

Charles BLAKISTON ) Mortgage for $700.
( Dated January 1, 1872.
TO fAcknowledged May 21, 1872.
DANIEL Van W inkle. \ Recorded May 23, 1872, book F, 2 mortgages
' page 308, etc.

Exhibit B—$400.

CHARLES BLAKISTON ) Mortgage for $400.
( Dated January 1, 1872,

TO r Acknowledged May 21, 1872.
Daniel Y an W inkle. , Recorded May 23 1872,. book F, 2, page
302, etc.

Exhibit B—$240.

CHARLES BLAKISTON ) Mortgage for $240.
( Dated January 1, 1872.
Te® ( Acknowledged May 21, 1872. ,,35
D aniel Y an W inkle ) Recorded May 23, 1872,bookF,2PB



EXHIBIT OF DEFENDANT, JAMES S. BARROW.

Charles Blakiston and Mary L.,

his wife Mtg. $14,000.
Dated December 24th
T0 1872.

James S. Barrow.

)

This indenture, made the twenty-fourth day of Decem-
er, in the year one thousand eight hundred and seventy-
two, between Charles Blakiston and Mary L. his wife, of
Thitherford Park, in the township of Union, in the county
0 Beigen and State of New dJersey, of the. first part, and
James S. Barrow Of the city, county and State of ISew
. °f ;he 8eeond Part. Whereas; the said Charles
auston is justly indebted to the said party of the first
part m the sum of fourteen thousand dollars lawful money
0 t e United States of America, secured to be paid by his
<aam bond or obligation, bearing even date with these

lawful"5 “ena' snra °N twenty-eight thousand dollars
thW H Haresa’d conditioned for the payment of
lawH » ment,oned Sllm °f fourteen thousand dollars
partWWin0l1*"’  aforesaid to the said party of the second
and inf1S eXeciltors' administrators or assigns on demand,
atand aft!*!tlereon to computed from the date hereof,
be mia er \le rate °f seven percent, per annum, and to

P semi-annually. Now this indenture witnessed
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that the said party of the first- part, for the better securing
the payment of the said sum of money mentioned in the
condition of the said bond or obligation with interest
thereon according to the true intent rand meaning thereof,
and also for and in consideration of the sum of one dollar to
them in hand paid by the said party of the second part, at
or before the ensealing and delivery of these prese its, the
receipt whereof is hereby acknowledged, have granted, bar-
gained, sold, aliened, released, conveyed and confirmed, and
by these-presents do grant, bargain, sell, alien, release, con-
vey and confirm, unto the said party of the second part,
and to his heirs and assigns forever.

All those certain lots, pieces or parcels of land and
premises situate, lying and being at Rutherford Park, n
the township of Union, in the county of JBergen and State
of ISTew Jersey, and which on a certain map, entitled map
No. 3 of the property of the Mount Rutherford Co., situated
at Rutherford Park, Bergen Co*, N. J., are known and dis-
tinguished as lots numbered three hundred and eighty-nine
(389), two hundred and eighty-eight (288), nine (9), twenty-
seven (27), twenty-eight (28), seventy-three (73), fifty-two
(52), one hundred and thirty-eight (138), one hundred and
seventy-four (174), one hundred and seventy-six (176), one
hundred and eighty-nine (189), three hundred and foit)
seven (347).

Together with all and singular, the tenements, here ia
ments and appurtenances thereunto belonging or in ay
wise appertaining, and the reversion and revisions, il
mainder and remainders, rents, issues and profits tier®J
and also all the estate, right, title, interest, dower, r.gi
dower, property, possession, claim and demand whatsoe >
as well in law as in equity of the said party of t
part of, in and to the same, and every part an
thereof with the appurtenances, to have and to d
above granted and described premises with the apP1* *
ces unto the said party of the second part, his
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assigns, to his tlieir own proper use, benefit and behoof
forever. Provided always and these presents are upon
this express condition that if the said party of the first
part, their heirs, executors or administrators, shall well and
truly pay unto the said party of the second part, his execu-
tors, administrators or assigns, the said sum of money men-
tioned in the condition of said bond or obligation, and the
interest thereon at the time and times, and in the manner
mentioned in the said condition according to the true in-
tent and meaning thereof, that then these presents and the
estate hereby granted shall cease, determine, and be void.
And the said Charles Blakiston for himself, his heirs, exe-
cutors and administrators does covenant and agree to pray
unto the said party of the second paat, his executors, ad-
ministrator or assigns, the said sum of money and interest
as mentioned above and expressed in the condition of the
said bond. And it is also agreed by and between the par-
ties to these presents that the party of the first part shall
and will keep the buildings erected and to be erected Upron
the lands:above conveyed insured against lessor damage by
nreby insurers, and in an amount approved by the said
party of the second part, his executors, administrators, or
assigns, and assign the policy and certificates thereof to the
said party of the second part, and in default thereof it shall
be lawful for the said party of the second part to effect such
insurance, and the premium and premiums paid for affect-
ing the same shall be a lien on the said mortgaged premises
added to the amount of the said bond or obligation and se-
cured by these presents, payable on demand, with interest
at the rate of seven per cent, per annum from the time of
payment of such premium or premiums.

In witness whereof, the said party of the first part have
cieunto set their hands and seals, the day and year first
above written.

CHARLES BLAKISTON . s.]
MARY L. BLAKISTON. 1.5
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Sealed and delivered in the presence of (note the interest
clause cancelled before execution at to Charles Blakiston)
Charles II. Yooiuiss,
Andrew Ste wart.

STATE OF NEW JERSEY,7>
BEJRGKft COUNTY,

Be it remembered, that on this 30th day of December, in
the year one thousand eight hundred and seventy-two, be-
fore me, a commissioner of deeds in and for said county,
personally appeared Charles Blakiston and Mary L., his
wife, who I am satisfied are the grantors in the within in-
denture of mortgage named, and who executed the same,
and I having first made known to them the contents there-
of, they did thereupon severally acknowledge that they sign-
ed, sealed and delivered the same as their voluntary act and
deed, for the uses and purposes therein expressed. And the
said Mary L. Blakiston being by me privately examined,
separate and apart from her said husband, did further ac-

SS

knowledge that she signed, sealed and delivered the same as
her voluntary act and deed, freely and without any fear,
threats or compulsion of or from her said husband.

ANDREW STEWART,
Cornin't of Deeds, Bergen Co., N. J

Received in the office and recorded August 23, 1873, lp-m-
Thos. W. Demarest N Clerk.

STATE OF NEW JERSEY7, V$|
BERGEN COUNTY,

I, Thomas W. Demarest, Clerk of said county and also
Clerk of the Court of Common Pleas in and for said coun-
ty, do hereby certify that the foregoing is a true copy o
theoriginal mortgage, asthe same is recorded in my office
in liber I, 2 of mortgages for said county, page 214, etc.

Witness my hand and the seal of said county and

Il.sJd court, tl'is fi'ti day of February, A. D. 1

Thos. W. D ema res t, Clerk-
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Interlocutory Decree.

[Filed January 19, 1882.]

This cause coming on to be heard upon the pleadings
and proofs herein, in the presence of Garret Ackerson,
dJr.,, of counsel with complainant, and Charles H. Yoor-
hs of counsel with the defendant, James S. Barron, and
the pleadings and proofs having been read, and the argu-
merts of counsel having been heard and considered, and
the court being of the opinion that the mortgage of the
oonplainant is the first lien upon the mortgaged prem-
iws in the bill of complaint described, and that the
nortgage of the defendant, James S. Barron, is a lien
subsequent to the lien of the complainant’s mortgage,
ad that the complainant’s mortgage should be first
peid out of the proceeds of sale of said premises.

And it appearing that the said bill of complaint has
been heretofore taken as confessed against all the other
defendants:

It is thereupon, on this fourteenth day of January,
eighteen hundred and eighty-two, ordered, adjudged,
ard decreed that the mortgage of the complainant set
fothin his said bill, dated January first, a. d. eighteen
hundred and seventy-two, and made by Charles Blackis-
tn to him, to secure the sum of four hundred dollars
($400), with interest, is a valid and subsisting encum-
brance upon the lands and premises in his said bill of
complaint mentioned and described, prior to the lien
thereon of the mortgage of the defendant, James S.
harron, and that the said complainant is entitled to be
first paid out of the proceeds of the sale of said prem-
185 an( that the mortgage of the said defendant, James
S Barron, is a subsequent lien thereon, and should be
peid out of the proceeds of the sale of said premises, if
ary remaining after the payment of the complainant’s
said mortgage, interest and costs.

10

20
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And it is farther ordered that it be referred to Milton
Demarest, Esq., one of the masters of this court, to
ascertain and report the amount due to the conplainant
for principal and interest on his said mortgage, and also
to inquire and report the amount due to the said defend-
ant, James S. Barron, on his mortgage, and that sad
master do make his said report with all convenient
speed.

And all further equity is reserved until the coming in

of said master’s report.
Theodore Runyon, G

Respectfully advised.
A mzi Dodd, Ty
Advisory Master.

Final Decree.
[Filed February 21,1882.]

This cause coming on to be heard in the presence of
Garret Ackerson, dJr., solicitor and of Counsel with the
complainant, the complainant’s bill having been hereto-
fore taken as confessed against the non-answering de-
fendants, whereupon, and upon reading a report upon
file, made by Milton Demarest, Esq., one of the nasters
of this court, bearing date on the eighth day of February,
in the year of our Lord one thousand eight hundred an
eighty-two, from all which it appears that there was due
to the complainant am the day of the making of the sai
report, for principal and interest on his mortgage, t e
sum of six hundred and eighty-two dollars and eig y
eight cents, and that the defendant, James S Barron,
failed to appear before said master and produce his s
mortgage, although duly summoned; and it having ee



COURT OF ERRORS AND APPEALS. 179

heretofore adjudged and decreed by the court that
the mortgage of the complainant is first in registry and
éxecution, and is entitled to priority of payment; and
that the mortgage of the defendant, Jamés S. Barron, is
a subsequent lien, and is entitled to be paid after pay-
et of the complainant’s said mortgage, interest and
oosts; and that it is necessary and advisable that the
whale of the mortgaged premises should be sold to raise
and pay the money so due as aforesaid ; and no cause
being shown or appearing to the contrary :

It is thereupon, on this twenty-first day of February,
in the year of onr Lord one thousand eight hundred and
eighty-two, by Theodore Runyon, Chancellor of the State
a& New dJersey, ordered, adjudged and decreed, and the
said Chancellor doth, by virtue of the power and author-
ity o this court, hereby order, adjudge and decree that
the said report, and all the matters and things therein
contained, do stand ratified and confrmed, and that the
said mortgaged premises be sold to raise and satisfy the
several suns of money due to the said complainant and

H f 1 Im [ fr* place" to pay and
eiclifv t° e complainant the sum of six hundred and
I— I D | and e!lgh‘y-«ght cents, together with

dav of If K“”B* thereon’ t0 be competed from the eighth
the year of our Lord one thousand

being the date of the

I betai® H the complainant’s costs in this cause
be» dollars thé ?omPlainant a counsel fee of
™ 1'at a writ O(Jfori fadas do issue for

‘he county H °f thiS C"rt’ dil'eCted to the eberiff of
according to if g? ’ h*m to make sale,
that out of HI W °f the>fld mortgaged premises, and

M complainnm m S M S such 8ale he pay Ip
est and costs *1 lﬁf%g IS%MS ﬁ debt, inter-
hy'the said snip , 1 raised
Payment, that suoh” 8 1 be 8u® cient to answer such

abide the furth® B 1 B~ “rouSbt infco this court, to
further order of the court, unless otherwise

20
20

30
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previously disposed of by the order of this court; and
that the said sheriff make return without delay of his
proceedings by virtue of the Said writ.

And it is further ordered, adjudged and decreed that
the defendants stand absolutely debarred and foreclosed
of and from all equity of redemption of, in and to the
said mortgaged premises, when sold as aforesaid by
virtue of this decree.

Theodore Runyon, C

Appeal,

The defendant, James S. Barron, hereby appeals to
the Court of Errors and Appeals in the last resort in all
causes of law, from the whole of the final decree n
above stated cause, bearing date the twenty-first day of
February, in the year of our Lord one thousand eight
hundred and eighty-two, and also from the interlocutory
decree in said cause, which adjudges that the mortgage
of the complainant, for four hundred dollars and interest,
is a lien upon the mortgaged premises prior to the hen
of the mortgage of this defendant, and is entitled to be
first paid out of the proceeds of sale thereof.

Dated May 6th, 1882.

OHAS. H. VOORHIS,
Solicitor of and of Counsel with said Defendant.

I conceive that there is good cause for appeal in the

above-stated cause.
CHAS. H. VOORHIS,

Of Counsel with said Defendant.
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Petition of Appeal.

[Filed May 8, 1882.]

Tothe Court of Errors and Appeals in the last resort in
all causes of law:

The petition of James S. Barron, the appellant in the
above-stated cause, shows that your petitioner finds him-
odf aggrieved by a final decree made in the Court of
Charcery of New Jersey, in a certain cause wherein
Dariel Van Winkle is complainant, and Charles Blakis-
tnand Mary L., his wife, James S. Barron and others R)
are defendants, under date of February twenty-first,
eghteen hundred and eighty-two, and by an interlocu-
tay decree in said cause, under date of January
fourteenth, eighteen hundred and eighty-two, filed Jan-
°ary nineteenth, eighteen hundred and eighty-two, in
this respect, to wit, that it is thereby adjudged that the
nortgage of said complainant for four hundred dollars
and interest is a lien upon the mortgaged premises prior
tothe lien of the mortgage of this appellant, and is en-
htled to be first paid out of the proceeds of sale thereof, 20
weaess the said mortgage of appellant should have

emnadjudged to be the first lien, and entitled to be
1= paid out of said proceeds of saler Tour petitioner,
erefore, prays that said decrees of the Chancellor may
ereversed, set aside and for nothing holden ; and that

your petitioner may have such relief in the premises as

g nature of the case requires.

Dated May sth, 1882.

CHAS. H. VOORHIS,
Solicitor of and of Counsel with Appellant. 30
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Answer to Petition of Appeal.

[Filed May 17, 1882.]

This respondent, not confessing all or any of the nat-
ters to be true, as in and by the said petition of appeal
are mentioned and set forth, for answer thereunto, says
that such decrees as are complained of were made by
the Court of Chancery, as in the petition of appeal is
mentioned and set forth, but, as to their date, substance
and effect, this respondent humbly craves leave to refer
to said decrees when the same shall be produced. And
this respondent is advised and insists that the said de-
crees are agreeable to equity and justice, and therefore
asks that the same may be affirmed, with costs.

Dated May 30th, 1882.

G. ACKERSON, Jb.,
Solicitor.

(N ot..—Upon the $700 mortgage and $240 mortgage
similar decrees and appeals and answers were filed.]

Opinion.

In the foreclosure suit of Van Winkle v. Blakiston ard
others, I think there should be a decree that the mot-

. gage of the defendant Barron is a subsequent lien to

the mortgages of the complainant. My conclusion is
that the Barron mortgage was taken with actual notice

of those previously executed to the complainant.
Amzi Do dd, V G
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