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WATER POLLUTION CONTROL ACT 

"Lawful entry" means an entry by the Commissioner into 
any building, place, or premise pursuant to N.J.S.A. 13:1D, 
58:10A and as otherwise provided by law, ordinance, regula­
tion, order, permit or agreement. 

"LCSO" means the median lethal concentration of a toxic 
substance, expressed as a statistical estimate of the concen­
tration that kills 50 percent of the test organisms under 
specified test conditions, based on the results of an acute 
bioassay. 

"Local agency" means a political subdivision of the State, 
or an agency or instrumentality thereof, that owns or oper­
ates a municipal treatment works. 

"Major facility" means: 

1. For industrial facilities, any facility which scores 80 
or more points on the NJPDES permit rating work sheet 
using the USEPA rating criteria. A facility with less than 
the required score of 80 may still be classified as a Major 
facility by the Regional Administrator or the Department. 
In those situations, the Department shall state the reasons 
for doing so; and 

2. For municipal facilities, any POTW with a design 
flow of 1.0 million gallons per day or greater. 

"Monitoring report form" means the standard Depart­
ment form, including any subsequent additions, revisions or 
modifications, for the reporting of data pursuant to certain 
DOW permits. 

"Municipal treatment works" means the treatment works 
of any municipality, county, or State agency or any agency 
or subdivision created by one or more municipal, county, or 
State governments and the treatment works of any public 
utility as defined in NJ.S.A 48:2-13. 

"No observed adverse effect concentration" or "NOAEC" 
means the lowest concentration at which the organisms are 
adversely affected as compared to the control determined 
using hypothesis testing technique. 

"NOEC" or "no observable effect concentration" means 
the maximum effluent concentration which results in no 
observable effect for the evaluated end-point. The NOEC 
is usually determined as the next lower tested concentration 
than the concentration which results in the lowest observa­
ble effect as compared to the controls. For discharge 
permits where the limitation is expressed as an NOEC, the 
results shall be reported as the calculated IC2S and shall be 
considered equivalent to the observed NOEC. 

"No measurable acute toxicity" or "NMAT'' means a type 
of water quality based acute whole effiuent toxicity limit 
imposed in accordance with N.J.A.C. 7:9B-4.6(c)5i(2), 
which requires that no mortality occurs in any acute toxicity 
test concentration, including 100 percent effluent, above 
normal background mortality levels for the test organism 
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population. The normal background mortality level is the 
acceptable level of control mortality for a valid test specific 
in NJ.AC. 7:18-6.6(v). 

"Permit" means an authorization, license, or equivalent 
control document issued by the Department or a delegated 
local agency to implement the requirements of the State Act 
and the related statutes specified in NJ.AC. 7:14-8.1 even 
where any or all the conditions of the permit have been 
stayed. Permit does not include any permit which has not 
yet been the subject of final agency action, such as a "draft 
permit." Permit includes a letter of agreement entered into 
between a delegated local agency and a user of its municipal 
treatment works, setting effluent limitations and other con­
ditions on the user of the agency's municipal treatment 
works. Permit also includes a general permit and a permit­
by-rule. 

"Permitted groundwater remedial action" means the re­
moval or abatement of one or more pollutants in a ground­
water source pursuant to a permit. 

"Person" means an individual, corporation, company, 
partnership, firm, association, owner or operator of a treat­
ment works, political subdivision of this State and any state, 
Federal or interstate agency or an agent or employee there­
of. "Person" shall also include any responsible corporate 
official for the purpose of enforcement action under Section 
10 of the State Act. 

"Pollutant" means any dredged spoil, solid waste, inciner­
ator residue, filter backwash, sewage, garbage, refuse, oil, 
grease, sewage sludge, munitions, chemical wastes, biological 
materials, medical wastes, radioactive substance (except 
those regulated under the Atomic Energy Act of 1954, as 
amended (42 U.S.C. §§ 2011 et seq.)), thermal waste, 
wrecked or discarded equipment, rock, sand, cellar dirt, and 
industrial, municipal, agricultural, and construction waste or 
runoff, or other residue discharged directly or indirectly to 
the land, ground waters or surface waters of the State or to 
a DTW. "PoUutant" includes both hazardous and nonhaz­
ardous pollutants. 

"Schedule of compliance" or "compliance schedule" 
means a schedule of remedial measures including an en­
forceable sequence of actions or operations leading to com­
pliance with water quality standards, an effluent limitation 
or other limitation, prohibition or standard. 

"Serious violation" means an exceedance, at a discharge 
point source, of an effluent limitation, except color, set forth 
in a permit, administrative order, or administrative consent 
agreement, including interim enforcement limits, as follows: 

1. For effluent limitations for pollutants that are mea­
sured by concentration or mass, except for whole emuent 
toxicity; 

i. Violations of an effluent limitation that is ex­
pressed as a monthly average: 

(1) By 20 percent or more for a hazardous pollu­
tant; and 

14-9 Supp. 5-17-99 
. '4EW JERSEY STATE UBRARY 



7:1~.2 

(2) By 40 percent or more for a nonhazardous 
pollutant; 

ii. Violations of an eftluent limitation that is ex­
pressed as a daily maximum or daily minimum without 
a monthly average: 

(1) By 20 percent or more of the average of all of 
the daily maximum or minimum values for a hazard­
ous pollutant; and 

(2) By 40 percent or more of the average of all of 
the daily maximum or minimum values for a nonhaz­
ardous pollutant; and 

2. For effluent limitations for whole effluent toxicity as 
follows: 

i. For any violation of an LCSO or a NOEC limit 
when, upon subtracting the toxicity test result from the 
whole emuent toxicity limit, the difference is as follows: 

Whole lfllueal Tuxldly 
Limit ('II Elllueat) 

greater than or equal to 80 
and less than or equal to 100 

greater than or equal to 50 
and Jess than 80 

greater than 10 and 
less than 50 

less than or equal to 10 

Dltrenlu:e 
('II ltllveat) 

greater than or equal to 20 

greater than or equal to 15 

greater than or equal to 10 

greater than or equal to 9 

ii. Any violation of a No Measurable Acute Toxicity 
(NMAT) limit with greater than or equal to SO percent 
mortality in any test concentration, including 100% 
emuent. 

3. The greatest violation of a pH emuent range in any 
one calendar day which violation deviates from the mid­
point of the range by at least 40 percent of the midpoint 
of the range excluding the excursions speclfacally excepted 
by a NJPDES permit with continuous pH monitoring. 

For example: Assuming that a permittee's emuent 
limitation range for pH is 6.0 to 9.0, the midpoint would 
be 7.5. 

If five separate readings of pH during a given day were 
4.3, 5.8, 6.5, 6.0 and 6.5, the reading of 4.3 would be a 
serious violation as follows: 

7.5 (midpoint)- 4.3 (greatest exceedance) x 100 = 42.6% 
7.5 (midpoint) 

For example: Using the same information as above. 

Forty percent of 7.5 is 3; therefore, if the greatest 
violation of a pH effluent range for any calendar day has 
a pH of 4.5 or less or a pH of 10.5 or greater, the 
violation would be a "serious violation." 

4. Notwithstanding the above, the Department may 
utilize, on a case-by-case basis, a more stringent factor of 
execedance to determine a serious violation if the Depart­
ment states the specific reasons therefore, which may 
include the potential for harm to human health or the 
environment. 

ENVIRONMENTAL PROTECTION 

"Significant noncomplier" or "SNC'' means any person, 
except a local agency for an exceedance of an emuent 
limitation for flow, who commits any of the violations 
descn'bed below, unless the Department uses, on a case-by­
case basis, a more stringent frequency or factor of excee­
dance to determine a significant noncomplier and the De­
partment states the specific reasons therefor, which may 
include the potential for harm to human health or the 
environment. Violations which cause a person to become 
or remain an SNC include: 

1. A serious violation for the same pollutant, at the 
same discharge point source, in any two months of any 
consecutive six month period; 

2. Exccedance of an emuent limitation expressed as a 
monthly average, for the same pollutant, at the same 
discharge point source, by any amount in any four months 
of any consecutive six month period; 

3. If there is not an effluent limitation for a particular 
pollutant expressed as a monthly average, exceedance of 
the monthly average of the daily maximums for the 
emuent limitation, for the same poUutant, at the same 
discharge point source, by any amount in any four months 
of any consecutive six month period; 

4. Any exceedance of an effluent limitation for pH by 
any amount, excluding the excursions specifically excepted 
by a NJPDES permit with continuous pH monitoring, at 
the same discharge point source in any four months of 
any consecutive six month period; or 

5. Failure to submit a completed discharge monitoring 
report in any two months of any consecutive six month 
period. 

"Sludge Quality Assurance Report" or "SQAR'' means 
the standard Department form, including any subsequent 
additions, revisions or modifications, for the reporting of 
sludge quality and quantity. 

"State Act'' means the Water Pollution Control Act, 
N.J.S.A. 58:10A-1 et seq. 

"Toxic pollutant" or "toxic substances" means any pollu­
tant identified pursuant to the Federal Act or any pollutant 
or combination of pollutants, including disease causing 
agents, which after discharge and upon exposure ingestion, 
inhalation, or assimilation into any organism, either directly 
or indirectly by ingestion through food chains, may, on the 
basis of information available to the Department, cause 
death, disease, behavioral abnormalities, cancer, genetic mu­
tations, physiological malfunctions, including malfunctions in 
reproduction, or physical deformation, in such organisms or 
their offspring. Toxic pollutants shall include but not be 
limited to, those pollutants identified pursuant to Section 
307 of the Federal Act or Section 4 of the State Act, or in 
the case of "sludge use or disposal practices," any pollutant 
identified pursuant to Section 405(d) of the Federal Act. 
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WATER POLLUTION CONTROL ACT 

"Upset" means an exceptional incident in which there is 
unintentional and temporary noncompliance with an effluent 
limitation because of an event beyond the reasonable control 
of the permittee, including fire, riot, sabotage, or a flood, 
storm event, natural cause, or other act of God, or other 
similar circumstance, which is the cause of the violation. 
"Upset" also includes noncompliance consequent to the per­
formance of maintenance operations for which a prior excep­
tion has been granted by the Department or a delegated local 
agency. 

"Violator" means any person against whom the Depart­
ment or delegated local agency asserts a violation of the State 
Act or any rules issued pursuant to the State Act. 

"Whole effluent toxicity" or "WET" means the aggregate 
toxic effect of an effluent measured by a toxicity test. 

Amended by R.l991 d.307, effective June 17, 1991. 
See: 22 N.J.R. 2870(a), 23 N.J.R. 1926(a). 

Added " 'Any rules issued pursuant to the Water Pollution Control 
Act' means, but is not limited to, the following rules: ... ". 
Amended by R.1991 d.378, effective August 5, 1991. 
See: 23 N.J.R. 1089(a), 23 N.J.R. 2366(a). 

Added additional definitions including new definitions of "serious 
violations" and "significant noncompliers"; substantial revision of def­
inition of "Hazardous pollutant". 
Amended by R.1992 d.145, effective April6, 1992. 
See: 23 N.J.R. 2238(a), 24 N.J.R. 1334(a). 

Added "lawful entry", "No Measurable Acute Toxicity" and revised 
"discharge", "discharge monitoring report", "serious violation" and "sig­
nificant noncomplier". 
Amended by R.l999 d.163, effective May 17, 1999. 
See: 31 N.J.R. 508(b), 31 N.J.R. 1314(b). 

Rewrote the section. 
Amended by R.2007 d.234, effective August 6, 2007. 
See: 38 N.J.R. 2919(a), 39 N.J.R. 3298(a). 

Added definition "Grace period". 

7:14-8.3 Procedures for assessment, payment and 
settlement of civil administrative penalties, 
and affirmative defenses 

(a) To assess a civil administrative penalty or any other 
costs allowed under the Water Pollution Control Act, the New 
Jersey Underground Storage of Hazardous Substances Act, 
and the Water Supply and Wastewater Operators' Licensing 
Act, the Department shall notify the violator by certified mail 
(return receipt requested) or by personal service. This Notice 
of Civil Administrative Penalty Assessment shall: 

1. Identify the section of the statute, rule, water quality 
standards, effluent limitation, administrative order or per­
mit violated; 

2. Concisely state the facts which constitute the viola­
tion; 

3. Specify the amount of the civil administrative pen­
alty to be imposed and give notice of other allowable costs 
to be sought; and 

4. Advise the violator of the right to request an adjudi­
catory hearing pursuant to the procedures in N.J.A.C. 7:14-
8.4. 
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(b) Payment of the civil administrative penalty is due upon 
receipt by the violator of the Department's Final Order in a 
contested case, or when a Notice of Civil Administrative Pen­
alty Assessment becomes a Final Order, as follows: 

1. If no hearing is requested pursuant to N.J.A.C. 7:14-
8.4, a Notice of Civil Administrative Penalty Assessment 
becomes a Final Order and is deemed received on the 21st 
day following receipt of the Notice of Civil Administrative 
Penalty Assessment by the violator; 

2. If the Department denies the hearing request, a No­
tice of Civil Administrative Penalty Assessment becomes a 
Final Order upon receipt of notice of such denial; or 

3. If the Department conducts an adjudicatory hearing, 
a Notice of Civil Administrative Penalty Assessment be­
comes a Final Order upon receipt by the violator of a Final 
Order in a contested case. 

(c) In addition to the amount of the civil administrative 
penalty that is due and owing pursuant to (b) above, the 
violator shall also pay to the Department the interest on the 
amount of the penalty, at the rate established by the New 
Jersey Supreme Court for interest rates on judgments as set 
forth in the Rules Governing the Courts of the State of New 
Jersey, as follows: 

1. Interest shall accrue on the amount of the civil 
administrative penalty due and owing beginning on the 
30th day after the date on which the penalty was due and 
owing and continuing until the civil administrative penalty 
is paid in full with interest if: 

i. A violator does not pay a civil administrative 
penalty imposed pursuant to a final order; or 

ii. A violator fails to make a civil administrative 
penalty payment pursuant to a payment schedule entered 
into with the Department; and 

2. Interest, at the rate set forth in (c) 1 above, shall 
accrue on the unpaid amount of a civil administrative pen­
alty which is contested as a contested case under N.J.S.A. 
52: 14B-1 et seq., or appealed to the Appellate Division of 
the Superior Court, and upheld in full or in part, from the 
date the violator posted fmancial assurance under N.J.A.C. 
7:14-8.4(a)9 or, in the case of a local agency, from the date 
the Department receives a local agency's hearing request, 
until the violator pays in full the civil administrative pen­
alty and all interest accrued thereon. 

(d) A civil administrative penalty and any allowable cost 
imposed pursuant to a final order shall constitute a debt of the 
violator or discharger. The Department may docket the pen­
alty with the clerk of the Superior Court. The penalty, as 
docketed, shall have the same standing as any judgment 
docketed pursuant to N.J.S.A. 2A:16-1, except that: 

1. No lien shall attach to the property of a local agency; 
and 
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2. No lien shall attach to the real property of a violator 
if the violator posts a refundable bond or other security 
with the Commissioner pursuant to an appeal of a final 
order to the Appellate Division of the Superior Court. 

(e) The Department may settle any civil administrative 
penalty assessed pursuant to this subchapter according to the 
factors identified in (f) below as follows: 

1. In cases where the violator is a local agency which 
violates an administrative consent order, the Department 
may settle a civil administrative penalty as follows: 

i. The Department may reduce the civil administra-
tive penalty up to 50 percent, provided that the penalty 
as reduced is not less than any applicable minimum 
amount set forth in N.J.A.C. 7:14-8.5(a) or 8.9(e); and 

ii. The Department may not reduce the amount of 
any component of a civil administrative penalty which 
represents the economic benefit gained by the violator 
from the violation; 

2. Except as provided in (e)1 above, in the case of a 
violator who is a local agency which violates something 
other than an administrative consent order and then enters 
into an administrative consent order with the Department, 
which requires the local agency to take prescribed meas­
ures to comply with its permit, the Department shall have 
full discretion to settle the amount of the civil administra­
tive penalty assessed or due for violations occurring during 
a period up to 24 months preceding the effective date of the 
administrative consent order, except that the Department 
shall neither: 

i. Reduce the amount of the civil administrative 
penalty less than the minimum amount, if applicable, 
prescribed in N.J.A.C. 7:14-8.5(a) or 8.9(e); nor 

ii. Reduce the amount of any component of a civil 
administrative penalty which represents the economic 
benefit gained by the violator from the violation. 

3. In the case of all other violators: 

i. The Department may reduce the civil administra-
tive penalty up to 50 percent, provided that the penalty 
as reduced is not less than any applicable minimum 
amount set forth in N.J.A.C. 7: 14-8.5(a) or 8.9(e); and 

ii. The Department may not reduce the amount of 
any component of a civil administrative penalty which 
represents the economic benefit gained by the violator 
from the violation. 

(f) In settling a civil administrative penalty, the Depart­
ment may consider the following: 

1. Mitigating or extenuating circumstances not consid­
ered in the notice of civil administrative penalty assess­
ment; 
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2. The implementation by the violator of pollution 
prevention and/or abatement measures in addition to those 
minimally required by applicable statute or rule; 

3. The implementation by the violator of measures to 
clean up, reverse or repair environmental damage previ­
ously caused by the violation; 

4. The full payment by the violator of a specified part 
of the civil administrative penalty assessed if made within 
a time period established by the Department in an admin­
istrative order and/or a notice of civil administrative pen­
alty assessment and provided that the violator waives the 
right to request an adjudicatory hearing on the civil admin­
istrative penalty; or 

5. Any other terms or conditions acceptable to the 
Department. 

(g) In its discretion, the Department may enter into an 
agreement with a violator, in which the Department agrees to 
accept payment of a civil administrative penalty in install­
ments over time. Such an agreement shall be in writing. The 
Department shall not enter into any such agreement if 
payment in full is due more than 90 days after execution of 
the agreement unless: 

1. The violator is a local agency; or 

2. The violator posts financial assurance with the 
Department upon execution of the agreement pursuant to 
one of the financial assurance mechanisms in Appendix A 
or in another form the Department individually approves in 
writing for this purpose. The financial assurance shall be in 
an amount that the Department reasonably determines will 
tend to ensure good faith compliance with the agreement. 
In determining the amount, the Department may consider 
any or all of the following factors: 

i. The amount of the penalty; 

ii. The amount and frequency of the installment 
payments due under the agreement; 

iii. The duration of the agreement; 

iv. Other remedies, aside from drawing upon the 
financial assurance, that the Department may exercise 
under the agreement if an installment payment is not 
timely made or if some other requirement of the agree­
ment is not satisfied, and the extent to which such other 
remedies will tend to ensure compliance with the 
agreement; 

v. The violator's history of compliance, including 
without limitation its history of compliance with other 
schedules for the payment of penalties assessed by the 
Department; 

vi. Expenditures that the violator has made or has 
agreed to make for purposes of pollution control and/or 
pollution prevention; and 
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