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NoTE.—The pleadings, orders, decree and appeal
papers which follow are in the suit between com-
plainants and defendant Philadelphia Fire and
Marine Insurance Company. Since the papers in
the separate suits against defendants Globe & Rut-
gers Fire Insurance Company and Newark Fire
Insurance Company are identical so far as the is-
sues in this appeal are concerned, they have neot,
by stipulation of counsel, been printed.

Bill of Complaint.

IN CHANCERY OF NEW JERSEY.

To THE HONORABLE EDWIN ROBERT W ALKER,
Chancellor of the State of New J ersey.

The complainant, Melton Bros., Inc., a corpora-
tion organized under the Laws of New J ersey, hav-
ing its principal office in the City of Jersey City,
County of Hudson and State of New J ersey, and
George Melton and Meter Melton, of the City of
Jersey City, County of Hudson and State of New
Jersey, respectfully shows that:

1. At all times mentioned herein, the complain-
ant, Melton Bros., Inc., was a corporation organ-
ized under the Laws of New J ersey and was the
occupant of the premises known as the brick build-
ing occupied as stores and dwellings situated No.
620 Washington Street, Hoboken, N. J.

2. At all times mentioned herein, the defend-
ant was and still is a corporation authorized to do
business in the State of New Jersey with power to
insure risks by fire.
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3. On or about May 20, 1925, the said Melton
Bros., Inc., was the owner of certain goods and
chattels located on the said premises mentioned in
paragraph one of this complaint and described in
the policy hereinafter referred to and being desir-
ous to procure its said property to be insured
againt fire, did, at Hoboken, N. J., enter into a
contract with the defendant, Philadelphia Fire and
Marine Insurance Company, in consideration of
the stipulations named in said insurance policy
and Twenty-six ($26) Dollars premium to it paid,
whereby the said defendant did insure the said
complainant for the term of one year from May 20,
1925 at noon to May 20, 1926 at noon, against all
direct loss or damage by fire, except as therein-
after provided, to an amount not exceeding Twen-
ty-five Hundred ($2500) Dollars to the following
described property, while located and contained as

90 described therein and not elsewhere, to wit :

$750.00 On merchandise consisting princi-
pally of that usual to the confectionery busi-
ness, including stock manufactured, unmanu-
factured, and in process of manufacture, in-
cluding full and empty packages, boxes, sam-
ples, and supplies the property of the insured,
or held in trust or on commission or sold but
not delivered or removed.

$1750.00 On store furniture and fixtures,
including counters, shelving, racks, scales,
show cases, cash registers and all such imple-
ments and utensils used in the insured’s busi-
ness.

All while contained in the brick building oc-
cupied as stores and dwellings situated 620
Washington Street, Hoboken, N. J.

4. When the said defendant insurance company

g had so agreed with the said Melton Bros., Inc. to

)
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insure for the considerations aforesaid said prop-
erty described in said policy of insurance and as
mentioned in paragraph three of this bill of com-
plaint, and intended to be insured by the defend-
ant insurance company as aforesaid, it was well
known to the said defendant insurance company
that the said Melton Bros., Inc. was the owner of
the said property and the said defendant insurance
company furthermore well knew that the said Mel-
ton Bros., Inc. intended by the said contract of in-
surance to insure and protect its said interest in
the said property.

5. Thereafter on or before May 20, 1925, the
said defendant insurance company with the inten-
tion and design to carry into effect the said agree-
ment or to defraud the complainant, Melton Bros.,
Ine. of its rights in said contract and in the policy
of insurance hereinafter mentioned, executed and
delivered to the complainant, Melton Bros., Inc. its
said policy of insurance No. 76600 by which it in-
tended or pretended to insure the said Melton
Bros., Inc. as owner of the said goods and chattels
mentioned in paragraph three of this bill of com-
plaint and described in said policy as aforesaid,
which said policy by mistake or fraud of the said
defendant insurance company named George Mel-
ton and Peter Melton, doing business as Melton
Bros., Inc., as the party insured as owner of the
said goods and chattels described therein as afore-
said.

6. The said policy of insurance inadvertently or
fraudulently and through accident and mistake or
through the fraud of the said defendant insurance
company and without the knowledge of the said
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Melton Bros., Inc. or the complainants, Peter Mel-
ton and George Melton, described the party in-
sured thereby as owner in respect of the said goods
and chattels as George Melton and Peter Melton,
doing business as Melton Bros., Inc., whereas, the
party intended by the defendant insurance com-
pany and the said Melton Bros., Inc., the contrac-
tors, to be insured thereby as owner of the said
goods and chattels, was the said Melton Bros.,
Ine.

7. After the issuance of the said policy and un-
til after the fire which greatly damaged the afore-
said goods and chattels on December 15, 1925, the
complainant, Melton Bros., Inc. and the complain-
ants, George Melton and Peter Melton, were in
complete ignorance that in and by the terms and
legal effect of the said policy any interest in said
property other than that of the complainant, Mel-
ton Bros., Inc., as owner, was insured, and under-
stood that the interest of the said Melton Bros.,
Inc., in the said goods and chattels mentioned in
paragraph three of this bill of complaint and de-
scribed in said policy of insurance was thereby in-
sured and protected in accordance with the said
Melton Bros., Inc. directions to and an agreement
with the said defendant insurance company as
aforesaid.

8. The said complainant, Melton Bros., Inc. and
the complainants, Peter Melton and George Mel-
ton, were unaware of the fact that said policy by
its terms named George Melton and Peter Melton,
doing business as Melton Bros., Inc. as the as-
sured, as owner, and did not discover the same un-

40 til after the aforesaid fire and after the said goods
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and chattels were greatly damaged by fire, for
which said loss and damage, the defendant insur-
ance company issued its said policy of insurance
and intended or pretended thereby to insure the
said Melton Bros., Inc. on and in respect of its in-
terest in the said goods and chattels as aforesaid.

9. Said policy of insurance among other things
contained a provision that in the event of a dis-
agreement as to the amount of loss the same shall,
as above provided, be ascertained by two compe-
tent and disinterested appraisers, the insured and
this company each selecting one, and the two so
chosen shall first select a competent and disinter-
ested umpire; the appraisers together shall then
estimate and appraise the loss, stating separately
sound value and damage, and, failing to agree,
shall submit their differences to the umpire; and
the award in writing of any two shall determine
the amount of such loss; the parties thereto shall
pay the appraiser respectively selected by them and
shall bear equally the expenses of the appraisal
and umpire.

10. On April 6, 1926, in accordance with the
aforesaid provision, the said defendant insurance
company and the said Melton Bros., Inc. entered
into an appraisal agreement dated April 6, 1926.
On April 10, 1926, the appraisers designated in
said appraisal agreement appointed an umpire a
copy of said appraisal agreement and appointment
of umpire is attached hereto and marked Schedule
A and hereby made a part hereof.

11. Notwithstanding the terms and conditions
of the said appraisal agreement mentioned in par-

40
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agraph ten of this bill of complaint, the said Davis
Weinstock, the appraiser named by said defendant
insurance company in said agreement, wilfully,
fraudulently and with the intent to defraud and
cheat the complainant of its rights under said
agreement, and in collusion with the said defendant
insurance company and with one Bernard Gins-
berg, suggested said Bernard Ginsberg an inter-
tested party, as umpire, and the said S. Walter
Silverman, the appraiser named by the complain-
ant in the appraisal agreement, in ignorance of the
said facts, agreed to appoint said Bernard Gins-
berg as umpire, a copy of which appointment of
umpire is attached hereto and marked Schedule B
and made a part hereof.

12. On or about April 28, 1926, and before the
appraisers appointed under the appraisal agree-
ment had disagreed as to the amount of loss of
damage in accordance with the said appraisal
agreement, the said Bernard Ginsberg and Davis
Weinstock fraudulently and contrary to law and
contrary to the terms of the appraisal agreement
and in collusion with the defendant insurance
company and with the intent to defraud the com-
plainant, Melton Bros., Inc., made an alleged
award, a copy of which is attached hereto and
marked Schedule C and made a part hereof.

13. The complainant’s loss by reason of the fire
mentioned in paragraph seven of this bill of com-
plaint was Forty-one Thousand Seven Hundred
Thirty-three Dollars and Sixteen ($41,733.16)
Cents.

14. Said policy of insurance among other things
contains a provision that no suit or action on said

f
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policy for the recovery of any claim shall be sus-
tainable in any court of law or equity, unless com-
menced within twelve months next after the fire.
In order that the complainant, Melton Bros., Inc.
may not be prevented by reason of said provision
from obtaining a recovery on said policy for the
loss sustained by it as a result of the aforesaid
fire, the complainant, Melton Bros., Inc. has lately
brought an action in the New Jersey Supreme
Court against the defendant, Philadelphia Fire and
Marine Insurance Company, for the recovery of
the said loss, and the said defendant company has
set up, as a defense, that in said policy the com-
plainant, Melton Bros., Inc. is not named as the
assured and that the claim of the complainant,
Melton Bros., Inc. should be based on the aforesaid
alleged award.

15. The complainant, Melton Bros., Inc. has
been and still is ready, willing and able, at all
times, that a proper award be made pursuant to
the terms and conditions of the aforesaid policy
and appraisal agreement, but the defendant has re-
fused and continues to refuse to have a just and
proper award made.

16. Complainant, Melton Bros., Inc. avers that
while the said alleged award apparently is a valid
and proper award, it is really void and of no ef-
fect by reason of the improper, illegal, irregular
and fraudulent manner in which the said award
was executed and made.

17. Complainant, Melton Bros., Inc. avers that
it is at the peril of an unjust and unconscionable
verdict and judgment in the said action at law and




8
Bill of Complaint.

that because of the circumstances as herein shown
equitable remedies which the complainant, Melton
Bros., Ine. has in connection with the matters
herein stated, will not be available to it on a trial
of the action so brought by the complainant, Mel-
ton Bros., Inc. in the New Jersey Supreme Court.

18. Complainant, Melton Bros., Inc. avers that
it is entitled to have the decree of this Court set-
ting aside, cancelling and rescinding the said al-
leged award, Schedule C, because the same is not
a proper award for enforcement against the com-
plainant and because the said defendant insurance
company has not properly performed the appraisal
agreement made as aforesaid.

19. Complainant, Melton Bros., Inc. avers that
the action of the said Philadelphia Fire and Marine
Insurance Company in pleading said alleged award
as a defense to the said action at law is a fraud on
the complainant, said fraud being the attempt of the
said defendant insurance company to enforce the
said alleged award as a valid and proper award and
to bar the complainant of its just and legal rights
under the said policy of insurance and appraisal

agreement.

Complainant, Melton Bros., Inc. is without ade-
quate or complete or sufficient remedy in the courts
of law and therefore prays:

1. That the Philadelphia Fire and Marine In-
surance Company, the defendant to this suit, may
answer this bill of complaint and each statement

therein made.
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2. That the said policy of insurance may be re-
formed by substituting therein the name of the said
Melton Bros., Inc. for and in place of George Mel-
ton and Peter Melton, trading as Melton Bros., Inc.
as the party insured therein and thereby.

3. That the defendant, Philadelphia Fire and Ma-
rine Insurance Company until the final determina-
tion of this proceeding in equity, be enjoined from
proceeding with or setting up at law against the ac-
tion heretofore instituted by the complainant, Mel-
ton Bros., Inc. in the New Jersey Supreme Court
against the said insurance company for a recovery
for the said loss by fire under the said policy any
defense or objection based on the fact that the pol-
icy names Peter Melton and George Melton, trading
as Melton Bros., Ine., instead of Melton Bros., Inc.
as the insured owner of the said goods and chattels
described in said policy.

4. That until the final hearing and determina-
tion of this cause all proceedings in the said action
at law heretofore brought by the said complainant,
Melton Bros., Inc., against the defendant, Phila-
delphia Fire and Marine Insurance Company, be en-
joined and restrained.

5. That the said paper, Schedule C, being the al-
leged award, illegally, improperly and fraudulently
executed and made as aforesaid may be set aside,
rescinded, cancelled and discharged by the decree
of this court.

6. That the defendant, Philadelphia Fire and
Marine Insurance Company, until the final deter-
mination of this proceeding in equity, be enjoined

40
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from proceeding with or setting up at law against
the action heretofore instituted by the complainant,
Melton Bros. Inc. against the defendant, Philadel-
phia Fire and Marine Insurance Company, in the
New Jersey Supreme Court, for a recovery for the
said loss by fire under the said policy, any defense
or objection based on said illegal, improper and
fraudulent award.

7. That a writ of subpoena may issue command-
ing the said defendant, Philadelphia Fire and Ma-
rine Insurance Company to answer this bill of com-
plaint and to abide by such decree as this court may
make in the premises.

8. That the complainant have such other and
further relief as may seem fair to this Honorable
Court and be agreeable to equity and good con-
science.

And complainant will ever pray, &c.

KINKEAD & KLAUSNER,

Solicitors of Complainant.
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STATE OF NEW JERSEY,
CouNTY OF HUDSON,

S8, .
f

ANTHONY MELTON, of full age being duly sworn,
according to law, upon his oath, deposes and says:

1. At all times mentioned in the foregoing bill
of complaint, I was and I still am the President of
Melton Bros., Inc., one of the complainants in the
foregoing bill of complaint. I have read the bill of
complaint and the matters, facts and things therein
stated are true, except as to any matters therein
stated to be on information and belief, and as to
those matters, I believe the same to be true.

2. At all times mentioned in this affidavit, I was
duly authorized and had personal charge of the
placing and contracting for all of the insurance re-
quired by the said Melton Bros., Inc., and that in
all of the transactions and matters mentioned here-
in, T had personal charge and control of all inter-
ests of Melton Bros., Inc.

3. At all times mentioned herein, Melton Bros.,
Ine. was a corporation organized under the Laws
of the State of New Jersey, and was the occupant
of the premises known as the brick building occu-
pied as stores and dwellings situated No. 620 Wash-
ington Street, Hoboken, N. J.

4. On or about May 20, 1925, the said Melton
Bros., Inc., was the owner of certain goods and chat-
tels located on the said premises mentioned in para-
graph three of this affidavit and described in the
policy hereinafter mentioned and being desirous to
procure its said property to be insured against fire,

10

did at Hoboken, N. J., enter into a contract with 40
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the defendant, The Globe and Rutgers Fire Insur-
ance Company, in consideration of the stipulations
named in the said policy and Twenty-six ($26) Dol-
lars premium to it paid, whereby the said defendant
did insure the said complainant for the term of one
year from May 20, 1925 at noon to May 20, 1926 at
noon, against all direct loss or damage by fire, ex-
cept as thereinafter provided, to an amount not ex-
ceeding Twenty-five Hundred ($2500) Dollars to
the following described property, while located and
contained as described therein and not elsewhere, to
wit :

$750.00 On merchandise consisting princi-
pally of that usual to the confectionery busi-
ness, including stock manufactured, unmanu-
factured and in process of manufacture, includ-
ing full and empty packages, boxes, samples
and supplies, the property of the insured, or
held in trust or on commission, or sold but not
delivered or removed.

$1750.00 On store furniture and fixtures, in-
cluding counters, shelving, racks, scales, show
cases, cash registers and all such implements
and utensils used in the insured’s business.

All while contained in the brick building oc-
cupied as stores and dwellings situated 7620
Washington Street, Hoboken, N. J.

5. When the said defendant insurance company
had so agreed with the said Melton Bros., Inc. to
insure for the considerations aforesaid said prop-
erty described in said policy of insurance and as
mentioned in paragraph four of this affidavit, and
intended to be insured by the defendant insurance
company as aforesaid, it was well known to the said

13
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defendant insurance company that the said Melton
Bros., Inc. was the owner of the said property and
the said defendant insurance company furthermore
well knew that the said Melton Bros., Inc. intended
by the said contract of insurance to insure and pro-
tect its said interests in the said property.

6. Thereafter, on or before May 20, 1925, the
said defendant insurance company, with the inten-
tion and design to carry into effect the said agree-
ment, or to defraud the complainant, Melton Bros.,
Ine. of its rights in said contract and the policy of
insurance hereinafter mentioned, executed and de-
livered to the complainant, Melton, Bros., Inc., its
certain policy of insurance No. 3539412 by which it
intended or pretended to insure the said Melton
Bros., Inc. as owner of the said goods and chat-
tels mentioned in paragraph four of this aftidavit
and described in said policy as aforesaid, which said
policy by mistake or fraud of the said defendant
insurance company named George Melton and Peter
Melton, doing business as Melton Bros., Inc., as the
party insured as owner of the said goods and chat-
tels described therein as aforesaid.

7. The said policy of insurance inadvertently or
fraudulently and through accident and mistake, or
through the fraud of the said defendant insurance
company and without the knowledge of the said
Melton Bros., Inc., described the party insured
thereby as owner in respect of the said goods and
chattels as George Melton and Peter Melton, doing
business as Melton Bros., Inec., whereas, the party
intended by the defendant insurance company and
the said Melton Bros., Inc., the contractors, to be
insured thereby as the owner of the said goods and
chattels, was the said Melton Bros., Inc.
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8. After the issuance of said policy and until af-
ter the fire which greatly damaged the aforesaid
goods and chattels on December 15, 1925, the com-
plainant, Melton Bros., Inc. and the complainants,
George Melton and Peter Melton, were in complete
ignorance that in and by the terms and legal effect
of the said policy any interest in said property
other than that of the complainant, Melton Bros.,
Inc. as owner, was insured and understood that the
interest of the said Melton Bros., Inc. in the said
goods and chattels mentioned in paragraph four of
this affidavit and described in said policy of insur-
ance was thereby insured and protected in accord-
ance with the said Melton Bros., Inc. directions to,
and agreement with the said defendant insurance
company as aforesaid.

9. The said complainant, Melton Bros., Inc., and
the complainants, George Melton and Peter Melton,
were unaware of the fact that said policy, by its
terms, named George Melton and Peter Melton, do-
ing business as Melton Bros., Inc. as the assured,
as owner, and did not discover the same until after
the aforesaid fire and after the said goods and chat-
-tels were greatly damaged by fire, for which said
loss and damage, the said insurance company is-
sued its said policy of insurance and intended or
pretended thereby to insure the said Melton Bros.,
Inc. on and in respect of its said interest in the
said goods and chattels as aforesaid.

10. Said policy of insurance, among other things,
contained a provision that in the event of disagree-
ment as to the amount of loss the same shall, as
above provided, be ascertained by two competent

15
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and disinterested appraisers, the insured and this
company each selecting one, and the two so chosen
shall first elect a competent and disinterested um-
pire; the appraisers together shall then estimate and
appraise the loss, stating separately sound value
and damage, and, failing to agree, shall submit their
differences to the umpire; and the award in writing
of any two shall determine the amount of such loss;
the parties thereto shall pay the appraiser respec-
tively selected by them and shall bear equally the
expenses of the appraisal and umpire.

11. On April 6, 1926, in accordance with the
aforesaid provision, the said defendant insurance
company and the said Melton Bros., Inc. entered in-
to an appraisal agreement dated April 6, 1926. On
April 10, 1926, the appraisers, designated said ap-

praisal agreement, appointed an umpire, a copy of
said appraisal agreement and appointment of um-
pire is attached hereto and marked Schedule A and
hereby made a part hereof.

12. Deponent is informed and verily believes
that Davis Weinstock, the appraiser named by the
said defendant insurance company in the appraisal
agreement wilfully, fraudulently and with the in-
tent to defraud and cheat the complainant, Melton
Bros., Inc. of its rights and the said agreement and
in collusion with the said defendant insurance com-
pany and with one Bernard Ginsberg had suggested
said Bernard Ginsberg, an interested party, as um-
pire, and S. Walter Silverman, the appraiser named
by the complainant, Melton Bros., Inc. in the afore-
said appraisal agreement, in ignorance of said facts,
agreed to appoint said Bernard Ginsberg as um-

10
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pire, a copy of which appointment of umpire, is at-
tached hereto and marked Schedule B and made a
part hereof; and that on or about April 28, 1926,
and before the appraisers appointed, under the ap-
praisal agreement, had disagreed as to the amount
of loss and damage in accordance with the said ap-
praisal agreement, the said Bernard Ginsberg and
Davis Weinstock fraudulently and contrary to law
and contrary to the terms of the appraisal agree-
ment, and in collusion with the defendant insur-
ance company and with the intent to defraud the
complainant, had made an alleged award, a copy
of which is attached hereto and marked Schedule C
and made a part hereof.

13. The loss of the complainant, Melton Bros.,
Inc. by reason of the fire on December 15, 1925, here-
inbefore mentioned, was Forty-one Thousand Seven
Hundred Thirty-three Dollars and Sixteen ($41,-
733.16) Cents.

14. The said policy of insurance among other
things contains a provision that no suit or action on
the said policy for the recovery of any claim shall
be sustainable in any court of law or equity, unless
commenced within twelve months next after the fire.
In order that the complainant, Melton Bros., Inc.,
may not be prevented by reason of said provision
from obtaining a recovery on said policy for the
loss sustained by it as a result of the aforesaid fire,
the complainant, Melton Bros., Inc., has lately
brought an action in the New Jersey Supreme Court
against the defendant, The Globe and Rutgers Fire
Insurance Company for the recovery of the said loss
and the said defendant insurance company has set
up, as a defense, that in said policy the complainant,

17
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Melton Bros., Inc., is not named as the assured and
that the claim of the said complainant should be
based on the aforesaid alleged award.

15. The complainant, Melton Bros., Inc., has been
and still is ready, willing and able, at all times, that
a proper award be made pursuant to the terms and
conditions of the aforesaid policy and appraisal
agreement, but the defendant has refused and con-

tinues to refuse to have a just and proper award
made.

ANTHONY MELTON.

Subscribed and sworn to before me
this 30th day of December, 1926.

HERMAN LIPSCHITZ

Master in Chancery of New Jersey.
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STATE OF NEW JERSEY,
CoUNTY OF HUDSON,

S. WALTER SILVERMAN, of full age, being duly
sworn, according to law, upon his oath, deposes and
says:

1. I am the appraiser named in the appraisal
agreement, a copy of which is attached hereto and
marked Schedule A.

2. Davis Weinstock, the other appraiser men-
tioned in said agreement, suggested Bernard Gins-
berg as umpire and on the 10th day of April, 1926,
Davis Weinstock and myself appointed the said
Bernard Ginsberg umpire.

3. At said time, I was not aware of the fact that
Bernard Ginsberg was an interested party.

4. A few days after the said 10th day of April,
1926, Bernard Ginsberg, Davis Weinstock and my-
self went to 620 Washington Street, Hoboken, N. J.,
to inspect the loss mentioned in the foregoing bill of
complaint, and at that time, we spent about an hour
there and merely glanced over the stock without go-
ing into the loss in detail.

5. Subsequent to this time, neither Bernard
Ginsberg nor Davis Weinstock and myself ever
went to examine said loss together.

6. Subsequent to said 10th day of April, 1926, I
inspected said loss alone and prepared an itemized
inventory of the loss sustained by Melton Bros., Inc.

19
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7. On numerous occasions, I requested Davis
Weinstock to accompany me for an inspection of the
said loss, so that we both could make an itemized
list of the loss sustained, but the said Davis Wein-
stock continually refused to do so, and suggested
that we make separate visits and both make a sepa-
rate itemized list. Shortly prior to the 28th day of
April, 1926, Davis Weinstock and myself had a
meeting at the office of the said Davis Weinstock,
at which meeting we discussed the loss with refer-
ence to the stock of said Melton Bros., Inc., and at
said meeting, I was prepared and did submit bills
for the stock to Davis Weinstock. However, the
said Davis Weinstock was not prepared to discuss
this loss item by item and suggested that we post-
pone the meeting to a future date. Subsequently,
said Davis Weinstock and myself and Bernard Gins-
berg made an appointment to meet at Bernard Gins-
berg’s office on the 28th day of April, 1926, and at
this meeting, both Davis Weinstock and myself were
to go over the entire loss sustained by Melton Bros.,
Inc., item by item, according to the conditions and
terms of the appraisal agreement mentioned in the
foregoing bill of complaint, and on said occasion, I
went to the said office with an itemized list of the
losses sustained and was prepared to go over each
item separately with Davis Weinstock in an attempt
to arrive at an agreement respecting the same. On
the said occasion, Davis Weinstock and myself first
discussed the loss sustained by Melton Bros., Inc.,
upon the household furniture, which was covered by
another insurance policy and not included in the
above mentioned appraisal agreement, and I sub-
mitted my itemized figures to him and he submitted
his figure to me, but did not have an itemized state-

40
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ment. Upon disagreeing as to the amount of loss
upon the household furniture, we submitted the fig-
ures to Bernard Ginsberg, and finally arrived at a
figure agreeable to both, and thereupon, I concurred
and signed an award respecting the same. However,
as to all other matters of loss with reference to
stock and fixtures and all other items described in
the insurance policy mentioned in the foregoing bill
of complaint, Davis Weinstock was not prepared
with an itemized list, but stated that he had arrived
at a figure between Four Thousand ($4,000) Dol-
lars and Five Thousand ($5,000) Dollars. I then
said to him that I had prepared an itemized list of
the loss in accordance with the appraisal agreement,
and that I had arrived at the sum of Twenty-nine
Thousand Six Hundred and Forty-nine Dollars and
Seven ($29,649.07) Cents and I was prepared to tell
how I arrived at said figure, item by item, and was
prepared to discuss the same with him, and that ac-
cording to said agreement, it was necessary that we
go over each item of loss separately and discuss the
manner in which we had arrived at the loss. At
this point, Bernard Ginsberg stated that the mat-
ter was closed, as he had already arrived at an
award and thereupon presented to me an alleged
award, a copy of which is attached hereto and made
a part hereof, and marked Schedule C, and stated
that he had prepared the alleged award about two
weeks previous to the date of the said meeting. I
thereupon said to Bernard Ginsberg that I could
not understand how he could make a proper award
under the terms of the appraisal agreement under
which he had been appointed, for at no time had
there been any differences submitted to him by Da-
vis Weinstock and myself, in accordance with the

1
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terms of the appraisal agreement, and that under
said agreement, it was necessary for him to adjust
only matters upon which we had disagreed, and that
I also stated that I objected to Bernard Ginsberg
acting as umpire in this matter because I had then
learned that he was not a disinterested party.
Thereupon, Bernard Ginsberg stated that that was
his way of doing business and that he had arrived
at the figures submitted in said alleged award about
two weeks prior to the date of the meeting. I there-
upon refused to sign said alleged award.

8. At no time after the date of the appointment
of Bernard Ginsberg as umpire, had Davis Wein-
stock and myself discussed, item by item, the loss
sustained by Melton Bros., Inc. in the fire that oc-
curred on December 15, 1925, and at no time had
any differences been submitted by Davis Weinstock
and myself to the said Bernard Ginsberg, but the
said Bernard Ginsberg nevertheless, contrary to the
terms of the appraisal agreement and contrary to
the terms of his appointment as umpire, submitted
said alleged award.

9. Said alleged award was contrary to the terms
of the agreement because Bernard Ginsberg was not
a disinterested party; because Davis Weinstock
never submitted to me, although often requested, his
itemized inventory of the loss; because Davis Wein-
stock and myself never discussed item by item as
provided in said appraisal agreement the loss sus-
tained by Melton Bros., Inc. and also because said
alleged award was made in a lump sum and at the
time of the meeting between Davis Weinstock and
myself in the office of Bernard Ginsberg, neither
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Bernard Ginsberg ner Davis Weinstoek had an
itemized list, but the alleged award as shown. to me
by Bernard Ginsberg and signed by said Bermard
Ginsberg and Davis Weinstock was prepared long
before any meeting was held between Davis Wein-
stock and myself.

S. WALTER SILVERMAN.

Subscribed and sworn to before me z
this 30' day of December, 1926.

RosALIE MELVIN
Notary Public of N. J.
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SCHEDULE A.
APPRAISAL AGREEMENT,

IT 18 BHERBY stipulated and agreed by and between
Melton Braothers, Inc., of the first. part, and Nether-
lands Insurance €Ceo., American Equitable Insur-
ance Ca., Northern Insurance Co. of London & New-
ark Fire Insurance Co., National reserve of Dubu-
que, Iowa-Globe & Rutgers Ins. Co., Philadelphia
Fire & Marine Ins. Ce., Springfield Fire & Marine
Ins. Co.-Pennsylvania Ins. Co., each acting for it-
self and met as agent for the other, and each as
party of the second part, that S. Walter Silverman
260 Riverside Drive, N. Y. C., designated by the par-
ties of the first part, and Mr. Davis Weinstock, 302
Bway., New York City, designated by the parties of
the second part, shall aseertain, pursuant to the

terms and conditions of the policies of insurance

issued by said companies to the party of the first
part, the sound actual cash value of the property of
said party of the first part, on the 15th day of De-
cember, 1925, which is more particularly described
in the pelicies as per form attached as well as the
aetual direct loss and damage caused thereto by a
fire which occurred on that day and/or, if this
agreement contemplates personal property, in such
case damage if any caused by removal from prem-
ises endangered by fire; that the said two appraisers
shall first select a competent and disinterested per-
son who shall act as umpire, and the said two ap-
praisers together shall then estimate and appraise
the loss, stating separately sound value and damage
to each item, and failing to agree, shall submit their
differences only, to the umpire. An award, in writ-
ing, so itemized, of any two when filed with the in-
surance companies above designated shall determine
the amount of sound value and of loss or damage.
Such loss or damage shall be ascertained according
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to the actual cash value of said property at the time
of the occurrence of said fire, with proper deduc-
tions for depreciation however caused, and shall in
no event exceed what it would cost to repair or re-
place the same with material of like kind and qual-
ity within a reasonable time after such loss or dam-
age, without allowances for any increased cost of re-
pair or reconstruction by reason of any ordinance
or law regulating construction or repair and with-
out compensation for loss resulting from interrup-
tion of business or manufacture, but such appraise-
ment does not in any respect waive any of the pro-
visions of conditions of said policy or policies of in-
surance, or any forfeiture thereof, or the proof of
such loss and damage required by the policy or pol-
icies of insurance thereon.

Each appraiser shall be paid by the party select-
ing him and the expense of appraisal and umpire
shall be paid by the parties equally.

New York, April 6, 1926.

MELTON BROTHERS, INC.
President.

Anthony Melton.

by S. W. Walton.
Netherlands Insurance Co.
American Equitable Insurance Co.
Northern Insurance of London.
Newark Fire Insurance Co.
National Reserve of Dubuque, Iowa.
Globe & Rutgers Insurance Co.
Philadelphia Fire & Marine Ins. Co.
Springfield Fire & Marine Ins. Co. :
Pennsylvania Ins. Co.

Witness as to Anthony Melton,
Harry Silverman.
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SCHEDULE B.
APPOINTMENT OF A THIRD PERSON.

We, the undersigned, do hereby appoint Bernard
Ginsberg, 116 Nassau St., New York City, as um-
pire, as provided for in the within agreement.

April 10th, 1926.
S. WALTER SILVERMAN,
D. WEINSTOCK,
Appraisers.

10

DECLARATION.

STATE OF NEW YORK, |
CoUNTY OF NEW YORK, SSS"

We, the undersigned, do solemnly swear that we
are not interested, either directly or indirectly, as
partners, creditors, or otherwise, or related to
either of the parties to the foregoing agreement;
that we will act with strict impartiality in making
an appraisement agreeably to the foregoing appoint-
ment, according to the best of our knowledge, skill
and judgment.

Witness our hands, this 10th day of April, 1926.

S. WALTER SILVERMAN, 30
D. WEINSTOCK,
Appraisers.

Sworn to before me by said Samuel W. Silverman
and D. Weinstock and subscribed by them in my
presence, this 10th day of April, A. D. 1926.

JACOB P. DENNISON,

Commissioner of Deeds,
New York City. 40
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SCHEDULE C.
AWARD.

We, the undersigned, pursuant to the within ap-
pointment, DO HEREBY CERTIFY, that we have truly
and conscientiously performed the duties assigned
us, agreeably to the foregoing stipulations, and have
appraised and determined the actual cash values of
each item of said property on the 15th day of De-
cember, 1925 and the actual direct loss and damage
thereto by the fire on that day, to be as follows, (see
itemized schedule attached hereto) to wit:

Total actual Net Cash Value stock $4,037.86 fix-
tures and improvements $12152.20, total $16190.06.

Total Actual direct Loss and Damage Stock
$3853.80 fixtures and improvements $6087.15, total
$9940.95.

Witness our hands, this 28th day of April, 1926.

W. WEINSTOCK,%AppraisePS

B. GINSBERG,
Umpire.
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Order to Show Cause and Restraining
Oxrder.

IN CHANCERY OF NEW JERSEY.

Between

MEeLTON BROS., INC., a corporation,
and GEORGE MELTON and PETER
MELTON,

Complainants, On Bill, &c
, &c.

and

PaiAperrHIA FIRE and MARINE IN-
SURANCE COMPANY, a corporation,
Defendant.

Upon reading and filing the bill of complaint in
the above cause with the affidavits thereto annexed :

It is on this 31st day of Dec., 1926 on motion of
Kinkead and Klausner, solicitors of the above
named complainants ORDERED that the above named
defendant show cause before the Chancellor, at the
Chancery Chambers, in the City of Jersey City, on
the 17th day ot Jan., 1927, at 10 o’clock in the fore-
noon of said day, why an order should not be made
restraining and enjoining all proceedings in the ac-
tion lately instituted in the New Jersey Supreme
Court by the complainant Melton Bros. Inc., against
the defendant, Philadelphia Fire and Marine Insur-
ance Company for a recovery on the policy of in-
surance mentioned in said Bill of Complaint and an-
nexed affidavits;

And it is FURTHER ORDERED that in the meantime
and until the further order of this Court to the con-
trary, all proceedings in the said action in the New
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Jersey Supreme Court be, and the same are hereby,
enjoined and restrained ;

And it is FURTHER ORDERED that a copy of this or-
der, certified by the solicitors of complainants be
served upon the said defendant, Philadelphia Fire
and Marine Insurance Company, or upon their sol-
icitors within 5 days from the date hereof, and that
a copy of said bill of complaint, with the affidavits
thereto annexed, certified by the solicitors of com-
plainants be served within the same period on said
Philadelphia Fire and Marine Insurance Company,
or their solicitors.

E. R. WALKER,
¢,

20 Respectfully advised,

JOHN BENTLEY,
V. C:
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Interlocutory Restraining Order.

IN CHANCERY OF NEW JERSEY.

Between

MEeLTON BROS., INC., a corporation,
and GEORGE MELTON and PETER
MELTON,

Complainants, on Bill. &c
s &C.

and

PHILADELPHIA FIRE and MARINE IN-
SURANCE COMPANY, a corporation,
Defendant.

This matter being opened to the Court by Kin-
kead and Klausner, Solicitors of the Complainants,
in the presence of Arthur T. Vanderbilt, Solicitor
for the defendant, Philadelphia Fire and Marine In-
surance Company, on application by the complain-
ants, Melton Bros., Inc., and George Melton and
Peter Melton, for an order restraining and enjoin-
ing all proceedings in the action lately instituted in
the New Jersey Supreme Court by the complainant,
Melton Bros., Inc. against the defendant, Philadel-
phia Fire and Marine Insurance Company for recov-
ery on the policy of insurance mentioned in the bill
of complaint filed herein, and it appearing to the
Court that said application should be granted ;

It is on this 17th day of January, 1927, ORDERED
that all proceedings in the said action in the New
Jersey Supreme Court be and the same are hereby
restrained and enjoined until the final determina-
tion of this couse.

10
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It is further ordered that a true copy of this or-
der be served upon the solicitor of the defendant,
Philadelphia Fire and Marine Insurance Company,
within 3 days from the date hereof.

E. R. WALKER,
C.

Respectfully advised,

JOHN BENTLEY,
V. C

3
Answer.

IN CHANCERY OF NEW JERSEY.

Between

MzrrToN Bros., INcC., a corporation,
and GEORGE MELTON and PETER
MELTON,

Complainants,

el On Bill, &c.

PHILADELPHIA FIRE and MARINE
INSURANCE COMPANY, a corpora-
tion,

Defendant.

Defendant Philadelphia Fire and Marine Insur-
ance Company, a corporation, answering the bill of
complaint, says that:

1. It has no knowledge or information sufficient
to enable it to form a belief as to paragraph 1 of

the bill of complaint, and it therefore denies the
same.

2. It admits paragraph 2 of the bill of complaint.

3. It has no knowledge or information sufficient
to enable it to form a belief as to the allegation of
paragraph 3 of the bill of complaint that on or about
May 20, 1925 said Melton Bros., Inc. was the owner
of said goods and chattels located on the premises
mentioned in paragraph 1 of the bill of complaint
and described in the policy therein referred to, and
it therefore denies the same. It admits the delivery
of the policy mentioned in paragraph 3 of the bill
of complaint and as to the terms and conditions

40
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thereof begs leave to refer to said policy and its
records thereof. It denies the allegations of para-
graph 3 of the complaint insofar as they are in-
consistent with said policy.

4. It denies paragraphs 4, 5, 6, 7 and 8 of the
bill of complaint. Defendant is informed, and
verily believes, that complainants George Melton
and Peter Melton were at the times mentioned in
the bill of complaint, and still are, stockholders, di-
rectors and officers of complainant Melton Bros.,
Inc. Complainants George Melton and Peter Mel-
ton retained said policy for many months and until
after the fire of December 15, 1925, mentioned in
the bill of complaint without notifying defendant
of the alleged mistakes or fraud mentioned in the
bill of complaint. Complainants George Melton
and Peter Melton, by reason of their conduct, and
complainant Melton Bros., Inc., by reason of the
conduct of its officers, directors and stockholders,
are barred from asserting that said policy does not
state truly and correctly the contract and agree-
ment of the parties thereto.

5. It admits paragraph 9 of the bill of complaint
and as to the terms of said policy begs leave to
refer to said policy and its records thereof.

6. It admits paragraph 10 of the bill of com-
plaint.

7. It denies paragraphs 11, 12 and 13 of the bill
of complaint. Complainants have known of said
award since April 28, 1926, and have raised no ob-
jection thereto, except by the institution of this suit
many months after the making of said award and

40 complainants’ knowledge thereof, and complainants
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are therefore in laches in asserting at this time that
said award is improper. By reason of the lapse of
time since said fire of December 15, 1925, and the
dissipation and disappearance of the evidence with
respect to said loss by fire, it would be impossible
now or at any later date for any appraiser and
umpire to make an intelligent or equitable award,
and complainants are therefore estopped from as-
serting that said award is improper.

8. It admits the first sentence of paragraph 14
of the bill of complaint. Said policy of fire insur-
ance mentioned in the bill of complaint is a stand-
ard fire insurance policy in the form required by
the statutes of New Jersey. This suit was not com-
menced within twelve months next after the fire
mentioned in the bill of complaint and this suit is
therefore barred by the terms of said policy. It
denies the allegation of paragraph 14 of the bill of
complaint that complainant Melton Bros., Inc.,
brought suit in order that it might not be prevented
by reason of said provision of the policy from ob-
taining a recovery on said policy. It admits that
Melton Bros., Inc., has brought an action in the
New Jersey Supreme Court against it and that it
has set up in said suit the defenses mentioned in
paragraph 14 of the bill of complaint.

9. It denies paragraphs 15, 16, 17, 18 and 19
of the bill of complaint and repeats the statements
made in paragraph 7 of this answer.

ARTHUR T. VANDERBILT,
Solicitor of Defendant.
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Replication.

IN CHANCERY OF NEW JERSEY.

Between

MEerToN Bros., INc., a corporation,
and GrORGE MErLTON and PETER
MELTON,

Complainants,
On Bill, &ec.
and 2

PHILADELPHIA FIRE and MARINE
INSURANCE COMPANY, a corpora-
tion,

Defendant.

The complainants join issue on the answer of the
90 defendant.

KINKEAD & KLAUSNER,
Solicitors of Complainants.
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Order Amending Bill of Complaint.

IN CHANCERY OF NEW JERSEY.

Between
MEeLTON BROS., INC., a corporation,
and GrEOrRGE MELTON and PETER
MELTON,
Complainants,

] On Bill, &ec.

10
PaHILADELPHIA FIRE and MARINE
INSURANCE COMPANY, a corpora-
tion,
Defendant.

This matter being opened to the Court by Kinkead
and Klausner, Solicitors of the complainants, and
in the presence of Arthur T. Vanderbilt, Solicitor
of the defendant, and it appearing that due notice
of this application has been given to the defendant,
and it appearing to the Court that the prayer for
relief of the bill of complaint filed herein should
be amended :

It is on this 5th day of March, 1928, ORDERED,
that the prayer for relief of the bill of complaint
filed herein should be amended by adding the fol-
lowing:

6. (a) That the complainant and the defendant
shall be directed to enter into a new agreement sub-
stantially as the aforesaid appraisal agreement of
April 6, 1926 (except as to the names of appraisers
and umpire heretofore selected under and by virtue
of said agreement), and that the complainant, Mel-
ton Bros., Inc., designate therein, as their ap-
praiser, a person other than the aforesaid S. Walter
Silverman, and that the defendant designate there-
in, as its appraiser, a person other than the afore- 40
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sald Davis Weinstock, both of whom, before en-
tering upon a discharge of their duties, to first
select a competent and disinterested umpire and
that a proper award be made pursuant to the terms
and conditions of the new appraisal agreement.

6. (b) That the aforesaid agreement of April 6,
1926, shall be considered as abrogating the afore-
said appraisement clause contained in said policy of
insurance, and in the event that a proper award
is not made pursuant to the terms and conditions
of the aforementioned new appraisal agreement,
then the aforesaid agreement of April 6, 1926, and
the aforesaid award purporting to have been made
thereunder be inoperative as against the aforesaid
complainants in such suit at law as is now pending
between the complainant, Melton Bros., Inc., and
the defendant based upon the policy of insurance
aforesaid, or any suit at law or in equity hereafter
instituted by the complainant, Melton Bros., Inc.,
against the defendant, Philadelphia Fire and Ma-
rine Insurance Company, based upon said policy,
and that the said defendant be enjoined from set-
ting up or relying upon, as a defense to any such
action or suit, the agreement and/or award afore-
said, or the appraisal clause contained in the afore-
said policy of insurance hereinabove referred to.

Respectfully advised,
E. R. WALKER,
.

JoHN J. FALLON,
Vi O

NCTE -
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Final Decree

IN CHANCERY OF NEW JERSEY.

o=

Between
MrLTON BROS., INC., a corporation,
and GEORGE MELTON and PETER
MELTON,
Complainants,

and On Bill, &c.

PHILADELPHIA FIRE AND MARINE
INSURANCE COMPANY, a corpora-
tion,

Defendant.

This cause coming on regularly to be heard in the
presence of Kinkead and Klauser, Solicitors of the
Complainants, and Arthur T. Vanderbilt, Solicitor
of the Defendant, and the Court having read and
considered the pleadings and having taken testi-
mony orally and in open Court, and having heard
and considered the arguments of counsel thereon,
and it appearing that the defendant, Philadelphia
Fire and Marine Insurance Company, entered into
a contract with the complainant, Melton Bros., Inc.,
to insure them as owners of the goods and chattels
mentioned in a certain policy of insurance number
76600, evidencing such contract, which said policy
was executed and delivered by the said defendant
to the said complainant, Melton Bros., Inc., and
which, by mistake of the defendant, named George
Melton and Peter Melton, doing business as Melton
Bros., Inc., as the insured, and that the said policy
of insurance should be reformed by substituting
therein the name of Melton Bros., Inc., in lieu of
George Melton and Peter Melton, doing business as
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Melton Bros., Inc., as the insured, and the solicitor
for the defendant consenting in open Court to such
reformation of said policy of insurance; and it fur-
ther appearing that said policy contains a clause
providing that in the event of disagreement as to
the amount of loss thereunder, the same shall be
ascertained by two competent and disinterested ap-
praisers, and the latter to select a competent and
disinterested umpire, the appraisers together to es-
timate the loss, staring separately sound value and
damage, and failing to agree, to submit their differ-
ences to the umpire, and the award in writing of
any two to determine the amount of such loss, yet,
notwithstanding such provision, the said complain-
ant and the defendant entered into an agreement
dated April 6, 1926, which was in substitution of
the aforesaid appraisement clause of said poliey,
and being somewhat different from it, in effect abro-
gated it; and it further appearing that the said com-
plainant in and by said agreement of April 6, 1926,
designated S. Walter Silverman as the appraiser,
and the defendant designated Davis Weinstock as
its appraiser, to ascertain, pursuant to the terms
and conditions of the said policy of insurance and
the requirements of said agreement, the sound, ac-
tual cash value of the property of the said complain-
ant on the fifteenth day of December, 1925, more
particularly described in the said policy, as well as
the actual direct loss and damage caused thereto by
a fire which occurred on that day, and that both of
said appraisers on April 10, 1926, pursuant to au-
thority conferred upon them in and by said agree-
ment, and before assuming the performance of the
duties devolving upon them thereunder, did first
select and appoint Bernard Ginsberg as a compe-
tent and disinterested person to act as umpire who,
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in the event of the said appraisers, S. Walter Silver-
man and Davis Weinstock, failing to agree in esti-
mating and appraising the loss of the said com-
plainant, stating separately the sound value and
damage to each item of property, was thereby aa-
thorized to have submitted to him the differences
only, of the said appraisers; and it further appear-
ing in and by said agreement that an award 'in
writing, itemized as aforesaid, of any two of the
aforesaid S. Walter Silverman, Davis Weinstock
and Bernard Ginsberg, filed with the defendant,
was to be regarded as a determination of the amount
of sound value and of loss or damage suffered by
the said complainant to their aforesaid 'property
occasioned by fire; and it further appearing that
neither of the aforesaid appraisers, S. Walter Sil-
verman and Davis Weinstock, performed the duties
devolving upon them under and by virtue of the
aforesaid agreement, in the manner therein and
thereby required of them ; and it further appearing
that the aforesaid umpire, Bernard Ginsberg, in
disregard of the aforesaid appraisers and their
rights in the premises, unwarrantably assumed the
right to perform the duty of umpire prior to having
been advised that said appraisers were in disagree-
ment as to loss and/or damage suffered by the com-
plainants as a result of the fire aforesaid on prop-
erty of the said complainant insured under and by
virtue of the aforesaid policy of insurance, and
prior also to having been advised as to the differ-
ences only of the said appraisers, and thereupon the
said Bernard Ginsberg, together with the said Davis
Weinstock, did make an alleged award in writing
on April 28, 1926, of the loss and damage suffered
by the said complainant to their aforesaid property
by reason of the said fire; and it further appearing
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that appraiser, Davis Weinstock, and umpire, Ber-
nard Ginsberg, did not in the making of the afore-
said award, state separately sound value and dam-
age to each item of property constituting the said
complainant’s loss, and consequently, the amount of
sound value and of loss or damage to each item of
the said complainant’s property, constituting such
loss, was not ascertained by the said appraiser and
umpire; and it further appearing that in and by
the aforesaid award, appraiser Davis Weinstock,
and umpire, Bernard Ginsberg, who signed the
same, therein declared that they had appraised and
determined the actual cash value: “of each item of
said property on the 15th day of December, 1925,
and the actual direct loss and damage thereto by
fire on that day to be as follows (see itemized sched-
ule attached hereto) to wit:”, whereas, in fact, no
itemized schedule was attached to said award, and
said appraiser and umpire had not, in fact, made
such appraisement and determination; and it fur-
ther appearing that the aforesaid umpire, Bernard
Ginsberg, exceeded his ‘authority as umpire, and
prematurely assumed to perform the duties devolv-
ing upon him as umpire by virtue of the aforesaid
agreement, by reason whereof the effect of his ac-
tion in the premises and of his joining with the
aforesaid Davis Weinstock in signing the award
aforesaid, whether done consciously or by mistake,
was improper and rendered said award void ; and it
further appearing that neither the aforesaid ap-
praisers, Davis Weinstock and S. Walter Silver-
man, or the aforesaid umpire, Bernard Ginsberg,
performed the duties devolving upon them in the
manner required of them under and by virtue of the
aforesaid agreement of April 6, 1926, and that such
animus existed between the aforesaid appraisers,
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Davis Weinstock and S. Walter Silverman, and the
aforesaid umpire, Bernard Ginsberg, that neither
the said complainant, nor the defendant, could or
may reasonably expect to obtain from said apprais-
ers and umpire an unbiased judgment as required
of them under and by virtue of said agreement, and
that said appraisers and umpire ostensibly acting
in the performance of their duties acted in an in-
judicious manner, and failed to manifest due regard
of the duty entrusted to them, and that said ap-
praiser, Davis 'Weinstock, and said umpire, Ber-
nard Ginsherg, manifested such an acrimonious dis-
position of hostility toward said appraiser, S. Wal-
ter Silverman, and the said appraiser, S. Walter
Silverman, manifested such an acrimonious disposi-
tion of hostility toward said appraiser, Davis Wein-
stock, and said umpire, Bernard Ginsberg, that a
fair, unbiased judgment could not and may not rea-
sonably be expected of any of said parties, making
it inequitable to continue said parties as appraisers
and umpire, respectively, in the premises; and coun-
sel for the complainants having manifested to the
Court that said complainants are willing to enter
into a new agreement with the said defendant sub-
stantially as the aforesaid agreement of April 6,
1926 (except as to the names of appraisers and
umpire heretofore selected under and by virtue of
said agreement), and to designate therein, as their
appraiser, a person other than the aforesaid S. Wal-
ter Silverman, and that the defendant designate
therein, as its appraiser, a person other than the
aforesaid Davis Weinstock, both of whom, before
entering upon a discharge of their duties, to first
select a competent and disinterested umpire, who,
in the event of the appraisers so designated, fail-
ing to agree in estimating and appraising the loss

10
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of the complainant, stating separately the sound
value and damage to each item of property, to have
submitted to him, for his consideration and deter:
mination, the differences only of the said apprais-
ers, and counsel for the defendant having mani-
fested to the Court that the defendant is not willing
to enter into such a new agreement; and it further
appearing that the said complainant, Melton Bros.,
Ine., should be permitted to proceed with a certain
action heretofore instituted by it in the New Jersey
Supreme Court by summons issued November 26,
1926, against the said defendant, for a recovery of
money damages for the loss occasioned by said fire:

It is thereupon on this 5th day of March, 1928,
ORDERED, ADJUDGED and DrcrrED, that the award
aforesaid be and is hereby declared void;

And it is further ordered, adjudged and decreed
that the said complainant, Melton: Bros., Inc., be
and is hereby permitted to proceed with the aforesaid
action at law based upon the policy of insurance
aforesaid, for loss claimed thereunder;

And it is further ordered, adjudged and decreed
that the aforesaid agreement of April 6, 1926, abro-
gated the aforesaid appraisement clause contained
in said policy of insurance and that the aforesaid
agreement of April 6, 1926, and the aforesaid award
purporting to have been made thereunder, be inop-
erative as against the aforesaid complainants in
such suit at law as now pending between complain-
ant, Melton Bros., Inc., and defendant, based upon
the policy of insurance aforesaid, or any suit at law
or in equity hereafter instituted by the complain-
ant, Melton Bros., Inc., against the defendant, Phil-
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adelphia Fire and Marine Insurance Company,
based upon said policy; and that the said defendant
be and is hereby enjoined from setting up or relying
upon, as a defense to any such action or suit, the
agreement and/or award aforesaid, or the appraisal
clause contained in the aforesaid policy of insur-
ance, hereinabove referred to;

And it is further ordered, adjudged and decreed
that the policy of insurance aforesaid be and is here-
by reformed by substituting therein the name of
Melton Bros., Inc., in lieu of George Melton and
Peter Melton, doing business as Melten Bros., Ine.,
as the insured under said policy;

And it is further ordered, adjudged and decreed
that the allegations of laches and estoppel, respec-
tively, urged by the defendant against the complain-
ants, have not been substantiated by the defendant;

And it is further ordered, adjudged and decreed
that the defendant pay to the complainants or their
solicitors the costs of this suit to be taxed, includ-
ing a counsel fee of Four Hundred Dollars, which
is hereby allowed to said complainants within 20
days after the service upon the defendant, or its
solicitor, of a certified copy of this decree and a
statement. of taxed: costs as made up by the clerk
of this Court, and that in default of such payment,
execution. issue therefor against the defendant, ac-
cording to the practice of this Court.

Respectfully Advised.
E. R. WALKER,
£
JOHN J. FALLON,
V. C.

A True Copy.
THOMAS BARBER,
Clerk.
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NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between

MeLTON BROS., INC., a corporation,
and GEORGE MELTON and PETER
MELTON,

Complainants-Respondents, On Appeal

from the
Court of
Chancery.

PHILADELPHIA FIRE AND MARINE
INSURANCE COMPANY, a corpora-
tion,

and

Defendant-Appellant.

To the Honorable the Court of Errors and Appeals
in the Last Resort in All Causes:

The petition of Philadelphia Fire and Marine
Insurance Company, a corporation, the appellant
in the above entitled cause, respectfully shows that:

Petitioner finds itself aggrieved by a final decree
made in the Court of Chancery by his Honor,
Edwin Robert Walke; Chancellor of the State of
New Jersey, on the fifth day of March, 1928, in a
certain cause in said Court of Chancery wherein
Melton Bros., Inc., a corporation, and George Mel-
ton and Peter Melton, were complainants and the
said Philadelphia Fire and Marine Insurance Com-
pany, was defendant, in these respects, to wit :

That the said decree adjudges that the award be
declared void;
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That said decree adjudges Melton Bros., Inc., be
permitted to proceed with its action at law;

That said decree adjudges that the agreement of
April 6, 1926, abrogated the appraisement clause
contained in the policy of insurance;

That said decree adjudges that the aforesaid
agreement of April 6, 1926, and the aforesaid award
made thereunder be inoperative in such suit at law
as now is pending between complainants and de-
fendant based upon the policy of insurance afore-
said, or any suit at law or in equity hereafter in-
stituted by the complainants against the defendant
Philadelphia Fire and Marine Insurance Company
based upon said policy;

That the said decree adjudges that the defendant
be enjoined from setting up or relying upon as a
defense to any such action or suit the agreement
or award aforesaid or the appraisal clause contained
in the aforesaid policy of insurance;

That the said decree adjudges that the allega-
tions of laches and estoppel urged by the defendant
against the complainants have not been substan-
tiated by said defendant ;

That said decree adjudges that the policy of in-
surance involved in this cause be reformed by sub-
stituting therein the name of Melton Bros., Inc., in
lieu of George Melton and Peter Melton, doing busi-
ness as Melton Bros., Inc., as the insured under said
policy;

That said decree adjudges that the defendant pay
to complainants or its solicitors the costs of said
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suit to be taxed including a counsel fee of Twelve
Hundred Dollars ($1200.00).

And petitioner appeals from the decree of the
Chancellor which decrees as aforesaid, upon the
ground that the same is erroneous in the following
respects:

A. The Court below erred in finding that the ap-
praisers did not perform the duties devolving upon
them under the aforesaid award.

B. The Court below erred in finding that the um-
pire acted unwarrantably and prematurely under
said appraisal agreement.

C. The Court below erred in finding that the ap-
praiser Davis Weinstock and the umpire Bernard
Ginsberg did not properly appraise sound value and
loss to the property involved in the fire, and that
they did not. make a proper award under the afore-
said appraisal agreement and the appraisal clause
in the policy.

D. The Court below erred in finding that said
appraisers and umpire acted in an injudicious man-
ner.

E. The Court erred in finding the award afore-
said void.

F. The Court below erred in permitting com-
plainants to proceed with the action at law based
upon the policy of insurance.
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. The Court below erred in finding that the
agreement of April 6, 1926, abrogated the appraisal
clause contained in said policy of insurance and in
finding the aforesaid agreement of April 6, 1926,
and the award made thereunder inoperative as
against aforesaid complainants in such suit at law
as now pending between complainants and defend-
ant, based upon the policy of insurance aforesaid
or any suit at law or in equity hereafter instituted
by the complainants against the defendant upon
said policy.

H. The Court below erred in decreeing that de-
fendant be enjoined from setting up or relying upon
as a defense to any such action or suit the agree-
ment or award aforesaid, or the appraisal cause con-
tained in the aforesaid policy of insurance.

I. The Court erred in finding that the allegations
of laches and estoppel respectively urged by the de-
fendant against the complainants were not substan-
tiated by the defendant.

J. The Court below erred in decreeing that the
policy of insurance involved in this cause be re-
formed by substituting therein the name of Melton
Bros., Inc., in lieu of George Melton and Peter Mel-
ton doing business as Melton Bros., Inc., as the
insured under the said policy.

K. The Court below erred in finding that the de-
fendant pay to the complainants or its solicitors the
costs of this suit to be taxed including a counsel fee
of Twelve Hundred Dollars ($1200.00).
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L. The Court below erred in not finding that the
bill of complaint was to be dismissed with costs.

Your petitioner therefore prays that the said de-
cree of the said Chancellor may be wholly reversed,
set aside and for nothing holden and that the peti-
tioner may have such other relief in the premises
as to this court shall seem proper.

ARTHUR T. VANDERBILT,
Solicitor of and of counsel with
defendant-appellant, Philadel-
phia Fire and Marine Insur-
ance Company.

49
Notice of Appeal.

IN CHANCERY OF NEW JERSEY.

Between

MEeLTON BRros., INC., a corporation,
and GEORGE MELTON and PETER
MELTON,

Complainants,

] On Bill, &.

PHILADELPHIA FIRE AND MARINE
INSURANCE COMPANY, a corpora-
tion,

Defendant.

Defendant, Philadelphia Fire and Marine Insur-
ance Company, a corporation, hereby appeals from

the final decree made by the Chancellor on the ad-
vice of Vice-Chancellor Fallon in the above entitled
cause on March 5, 1928, and from the whole and
every part thereof, to the Court of Errors and Ap-
peals in the Last Resort in All Causes.

ARTHUR T. VANDERBILT,
Solicitor of Defendant, Philadel-
phia Fire and Marine Insurance
Company.

I conceive there is good cause for the appeal in
the above entitled cause.

ARTHUR T. VANDERBILT,
Of Counsel with Defendant, Phila-
delphia Fire and Marine Insur-
ance Company.

10
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NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between

MEeLTON BROS., INC., a corporation,
and GEOrRGE MEeLTON and PETER
MELTON,

Complainants-Respondents, On Appeal

rom the
and Court of

Chancery.
PHILADELPHIA FIRE AND MARINE 3

INSURANCE COMPANY, a corpora-
tion,
Defendant-Appellant.

The answer of Melton Bros., Inc., a corporation,
and George Melton and Peter Melton, the above
named respondents, to the petition of appeal of
Philadelphia Fire and Marine Insurance Company,
the above named appellant.

These respondents, not admitting the truth of all
or any of the matters in the said petition of appeal
contained, for answer thereto, nevertheless admit
that a decree was, on March 5, 1928, made and en-
tered in the Court of Chancery of New Jersey in the
above entitled cause for the purposes in said peti-
tion mentioned and as therein set forth, but as to
the substance and form of said decree, these respond-
ents beg leave to refer thereto when the same shall
be produced.

These respondents are advised and believe that
the said decree is agreeable to equity; and they pray
that the same may be affirmed with costs to be taxed
in favor of these respondents.

KINKEAD & KLAUSNER,
Solicitors for and of Counsel with
Respondents.
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IN CHANCERY OF NEW JERSEY.

Between
MEeLTON BROS., INC., a corporation,
and GEORGE MEBLTON and PETER
MELTON,
Complainants,

On Bill, ete.
Minutes of
Final
Hearing.

and

PHILADELPHIA FIRE & MARINE IN-
SURANCE COMPANY, a corpora-
tion ; GLOBE & RUTGERS FIRE IN-
SURANCE COMPANY, a corpora-
tion; and NEWARK FIRE INSUR-
ANCE COMPANY, a corporation;

Defendants.

Before—Hon. JNo. J. FALLON, Vice-Chancellor.

APPEARANCES :

Messrs. KINKEAD & KLAUSNER, for Complain-
ants.

ARTHUR T. VANDERBILT, Esq., for Defendants.

Chancery Chambers, Jersey City, N. J.,
October 4th, 1927.

The Vice-Chancellor: 1 read the complaint and
answer in one of these sets of papers—I presume
they are all practically the same?

Mr. Klausner: Practically the same; there is just
a little distinguishing feature, and I think it is fair
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to the Court that T give you a resumé of the entire
situation: Melton Bros., Inc., a corporation of New
York, had a soda and confectionary store at 620
Washington Street, Hoboken. Prior to December
15th, 1925, they were insured in nine different com-
panies. These insurance companies had insured
them against a loss by fire, ete. On December 15,
1925, a fire occurred in these premises. Subse-
quently to that time, Mr. Anthony Melton, the
President of Melton Bros., acting on behalf of Mel-
ton Bros., signed an appraisal agreement—the kind
that is usually signed under the terms of the Stand-
ard Fire Insurance Clause of New Jersey—and Mr.
Walton (I believe it was Mr. Walton himself) on
behalf of the Insurance Companies, signed this same
appraisal agreement. They could not come to-
gether, and they each appointed appraisers, and,
under the terms of that agreement, those two ap-
praisers were to appoint an umpire. The appraiser
appointed by Melton Bros. was Samuel Silverman;
the appraiser appointed by the Insurance Compan-
ies was a man by the name of David Weinstock—
and I will go into it later in great detail—and these
two, under circumstances, appointed as umpire a
man by the name of Ginsberg. Then, subsequently,
a certain award is alleged to have been made, and
for certain reasons Mr. Silverman refused to sign
that alleged award ; and then Melton Bros. came to
our firm and we then proceeded to see if we could
not adjust the matter, and we took the matter up
with Mr. Vanderbilt, who represented these various
insurance companies, and there was delay, delay
and delay (as will be shown by certain correspond-
ence), on behalf of the insurance companies, as is
usual, and on behalf of Mr. Vanderbilt, (as will be
shown by these letters), until finally the year was
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approaching its end within which suit must be
brought, and we went out to Vanderbilt’s office
twice—two or three times—and once he was busy,
and then the next time we had an examination, and
then we had correspondence as to whether it could
be adjusted, and Mr. Vanderbilt was going to take
it up with the companies, and it was delayed again,
until finally, they were procrastinating so long that
we could not take any chance on the matter being
adjusted, and, as it ought to come in within the
one year period, as set forth in the policies, we
started suit on the nine different policies in the Su-
preme Court, Hudson Circuit. Then, as to those
nine policies, Mr. Vanderbilt, on behalf of six of
the companies, removed six of them to the United
States District Court—a little more delay—and
they were removed to the law side, of course, of the
United States District Court; so we are now in a
position where we have three law actions pending
on three of the policies in the New Jersey Supreme
Court, Hudson Circuit, and six of the actions pend-
ing in the United States District Court, on the law
side. Angwers were filed on behalf of the various
insurance companies in the six actions in the United
States District Court, and in the three actions in
the State Court, and in those answers, amongst
other things, they set up this alleged award. Of
course, realizing that we could not object to the
award because we believed that the alleged award
was illegal and fraudulently made and contrary to
the terms of the appraisal agreement, we had to
go into the Court of Chancery to have this alleged
award set aside, and to enjoin the setting up of the
alleged award as a defense in the law action, which
we proposed to do, and did do, in the six actions in
the United States District Court, and likewise in
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the three actions in the State Court. Now, what
was the situation with reference to this award?
The Appraisal Agreement (and I think it is very
important for me, at this time, to read certain pro-
visions of that Appraisal Agreement—I think it will
make the matter clearer) first, on behalf of these
companies, and then on behalf of Melton Bros., dis-
tinctly says as follows, amongst other things, upon
which we particularly base this action: “That the
said two appraisers shall first select a competent
and disinterested person who shall act as umpire,
and the said two appraisers together shall then esti-
mate and appraise the loss, stating separately
sound value and damage to each item, and failing
to agree, shall submit their differences only to the
umpire. An award in writing, so itemized, of any
two, when filed with the insurance companies above
designated, shall determine the amount of sound
value and of loss or damage.”

The Vice-Chancellor: That is substantially what
each one of the policies of insurance says?

Mr. Vanderbilt: Exactly the same.

Mr. Klausner: Yes, sir; exactly the same; and
what we particularly call your Honor’s attention
to is that the said two appraisers together shall then
estimate and appraise the loss, stating separately
sound damage to each item, and failing to agree,
shall submit their differences only to the umpire.
This is a little different from the case decided a
little while ago by Vice-Chancellor Church (which
I think perhaps your Honor is looking at; we are
not complaining, in this action, that the appraisers,
as in that case, did not take the proper things into
consideration—I believe that was the crux of the
situation in that case.

The Vice-Chancellor : But you are complaining in
this case that the umpire was not impartial? In
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that case they said that he was impartial, but you
are claiming that he was partial?

Mr. Klausner: We claim he was partial—but,
more important than that, that the two appraisers
in this transaction did not disagree, item by item,
and did not, in accordance with the terms of the pol-
icy (or in accordance with the terms of the Ap-
praisal Agreement, which we submit, of course, su-
perseded the terms of the policy) item by item go
over the transaction and see if they disagreed, item
by item, and did not submit only their differences
to the umpire—that is, they never had an item by
item disagreement, which it was their duty, under
the terms of the Appraisal Agreement to set out.

The Vice-Chancellor: Does it state “item by
item”?

Mr. Klausner: Yes, sir.

The Vice-Chancellor: I don’t know that it does.
It says they shall state—

Mr. Klausner: May I read it again, your Honor—
“that the said two appraisers together shall then
estimate and appraise the loss, stating separately
sound value and damage to each item.”

The Vice-Chancellor: From that, you conclude
that must go over it item by item?

Mr. Klausner: Item by item; and we have a num-
ber of cases that I can cite to your Honor where
they say that “state separately the sound value and
damage to each item” of course means “item by
item”,

The Viee-Chancellor: You claim, in this action,
the Appraisers did not have an opportunity to dis-
agree, but that one of the Appraisers tied up to the
umpire and then made an award, and then put it
up to the other man to sign it, and he refused to
sign?
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Mr. Klausner: Yes; and I believe it was only just
because I realize the shrewdness and sagacity of
my opponent—and he will bring it out any-way,
whether it is material, or not, and we claim it is
not material, but—

The Vice-Chancellor: He may not bring it out.

Mr. Klausner: Oh, I know Mr. Vanderbilt too
well, so I want to show the whole situation, so there
is no camauflage—we went to the United States
District Court and went ahead on those six policies
up there, and Judge Bodine—

The Vice-Chancellor : How does that get in before
me? With all the astuteness Mr. Vanderbilt is
possessed of, he can hardly get before me anything
in this other court, unless it is material; and then
there has got to be better evidence than somebody’s
say-so. (To Mr. Vanderbilt.) Do you expect to
get any such stuff as that in? If you do, T will let
him go on and talk.

Mr. Vanderbilt: Well, T am not complaining, your
Honor. May it please the Court, the last time
the issues which are here involved were tried it was
the Appraiser for the Insurance Companies and the
Umpire—who was supposed to be neutral—who
were the objects of attack, but I notice, in this in-
stance, from the opening, that it is counsel for the
defendants that is under attack.

The Vice-Chancellor: No—he is saying that you,
by sinister means, would undertake to impress
upon the Court things that might not be altogether
correct.

Mr. Vanderbilt: Well, T have known your Honor
long enough to know that you know that I would
not try it.

The Vice-Chancellor: When counsel was talking
about your astuteness, and perhaps your ability to
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get before the Court immaterial matters, I was go-
ing to suggest that perhaps he has not had enough
experience with me yet.

Mr. Vanderbilt: Well, I know enough not to try
that. Now, the facts are very simple in this case:
A fire occurred ; I believe there were nine companies
involved in all; and, after the fire, the insured,
through their adjuster, Mr. Silverman, failing to
come to any agreement with the companies’ ad-
juster, agreed that they would submit the question
of determining the sound value and loss to ap-
praisers, under the provisions, as Mr. Klausner says,
of the Standard New Jersey Fire Insurance Policy.
The insured designated as their Appraiser Mr.
Samuel Silverman, the brother of Mr. Harry Silver-
man. The companies designated as their Appraiser
Mr. David Weinstock. The two appraisers met
and agreed upon a man mutually known to them
as the umpire, Mr. Ginsberg; and that was all done
in accordance with the terms of the policy; no ob-
jection was made to it, and I believe it met with
consent. If they had not agreed, as your Honor
knows, they could have gone before a Common
Pleas Judge for the appointment of an umpire. We
claim that, following the appointment of the um-
pire, the Appraisers went to the scene of the loss,
and made an effort to agree, were unable to agree,
and then finally went to the umpire with their case.

The Vice-Chancellor: You say they both went to
the umpire with their case?

Mr. Vanderbilt: They both went to the umpire
with their case, and met with the umpire. The
umpire, acting with them, determined the amount
of the loss; and Mr. Weinstock, representing the
insurance companies, concurred in that finding, and
those two signed the award, under the provisions of
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the arbitration agreement. Now, it is our defer%se,
first, that the award was had legally and according
to law, under the terms of the policy; secondly,
that the complainants are in laches in coming for-
ward at this time and objecting to the award. Suit
was started at law in all of these cases on Novem-
ber 26, 1926, and the first we knew that the award
was objected to, or that it was questioned, was
when these suits in equity were started—the three
in this Court, as Mr. Klausner, and a corresponding
number in the U. S. District Court. In other words,
the plaintiff stood by from April, 1926, when the
award was made, until January of this year, when
the bills in Chancery were filed, without raising a
single objection to that award ; and it was not until
after the defendants had completed the award (as
necessarily they had to do as one of the defenses to
the action at law) that anything was done about it.
Now, I think we will show to the Court, on our
part, that if the award is to be set aside the action
must be taken promptly.

The Vice-Chancellor: I notice, from your answer,
that you also seem to plead that the suit was not
brought within one year? .

Mr. Vanderbilt: The action in equity. The third
point on which T rely is that they are estopped at
this time to deny the validity of the award by rea-
son of the changed conditions which we are now met
with. If this award were to be set aside, your
Honor, and the parties were to be left to the makif:lg
of a nmew appraisal and award, all the material
from which they would have to judge is gone—
the debris has been thrown out; we don’t know
where the things that were saved are; we don’t
know whether they are in the same condition—in
other words, by reason of the lapse of time and
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change in the condition of these goods, we are not in
a position now, if the award were set aside at this
time, to go back and have a new award made, ex-
cept by the rankest kind of guessing and specula-
tion on the part of the appraisers and the umpire;
so we say the third point is that they are estopped
to deny the validity of the award at this time. Your
Honor has raised the point that the suit was not
started in one year—I have looked up that point
rather thoroughly, and I find the law to be well-
established that if an action at law is started within
a year, the twelve-month period does not apply to
any collateral proceeding on an award; so I do not
press that defense in this suit.

The Vice-Chancellor: Let me ask you, Mr.
Klausner: Is your contention here in this pro-
ceeding as to the unfairness of the umpire—do you
claim that he, in any wise, was not an impartial
person, or do you claim that he perpetrated any
fraud in this matter; or do you merely complain
that his act, in putting a value upon the property,
was a little too previous—in other words, that the
other two appraisers had not disagreed yet, and
consequently he had no right, at the time he acted,
to act?

Mr. Klausner: We are claiming both ; but, before
coming to that, your Honor, I omitted to state
(and perhaps at this time Mr. Vanderbilt may con-
sent to it) that in two of the policies of the whole
nine it is the fact that they were inaptly (whether
through mistake, or otherwise) drawn—that is,
they were inaptly prepared. Seven of the policies
read “Melton Bros., Inc.”, but two of the policies,
either through ignorance or mistake, or something,
read, “George Melton and Peter Melton, doing busi-
ness as Melton Bros., Inc.” In addition to coming
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into this Court to set aside the award, we are asking
to have those two policies reformed.

The Vice-Chancellor: Well, I don’t see that the
other side can have much objection to that, inas-
much as they agreed to the arbitration proceedings,
because they must have waived, by that, any techni-
cality of that kind, didn’t they?

Mr. Vanderbilt : Well, I don’t believe, your Honor,
that we did waive it by that, but I do not have any
objection to the reformation of those policies to
read “Melton Bros., Inc.” In other words, I want
to get my position clearly before the court; the only
position I am taking is one going to the merits of
the award. I contend that the award was prop-
erly made, and that, after this lapse of time, can-
not be upset.

The Vice-Chancellor: Well, you have the burden
upon you, then, Mr. Klausner, to show, under the
terms of that agreement, that there was no dis-
agreement between the Appraisers, and, therefore,
there was no necessity for the umpire to act.

Mr. Klausner: Exactly.

The Vice-Chancellor : In addition to that, you are
claiming that the umpire was not fair in the mat-
ter—that, for some reason or other that you are
going to disclose, he perpetrated a fraud.

Mr. Klausner: Yes. Then, I take it, there is no
question about the reformation?

The Vice-Chancellor: Counsel says that he will
consent to it, and so, if the thing goes your way
ultimately, then, when it comes to preparing a de-
cree that can be taken care of. You agree that it
is not necessary to go into that, Mr. Vanderbilt?

Mr. Vanderbilt: Yes; I have already said that,
your Honor.

Mr. Klausner: Now, with reference to the de-
fenses, as to the estoppel and as to the laches, I
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think we will be able to clearly show to your Honor,
by means of correspondence and otherwise, that
the award was objected to, right after it was made,
by our firm acting as attorneys for Melton Brothers,
and by taking the matter up with Mr. Vanderbilt
to have the matter adjusted, and not to accept the
award.

The Vice-Chancellor: I judge, from what you said
before, that you are going to show some excuse in
that respect, by reason of some dealings you had
with some representative of the company, and, sub-
sequent to that, by some dealings you had with Mr.
Vanderbilt ; you stated quite positively you went to
Mr. Vanderbilt’s office, etc.

Mr. Klausner: Yes. Now, with reference to the
defense of not being able to get a new award if
this award is set aside, I think that that is not at
all germane to this subject.

The Vice-Chancellor: Well, it would be germane
in one respect—if his point is well taken, as I
understand, that you did not make known any
grievance that you had in that respect diligently,
then I can see where they would be hurt ; but if you
had made it known promptly, I think they would
have taken some means to have the res protected.

Mr. Klausner: T mean if we showed that we im-
mediately, or within a reasonable time, objected to
the award, the mere fact that the material has been
removed I think is a matter for argument later on.

The Vice-Chancellor: Well, we will take care of
that; I do not want to be assuming too much in the
beginning.

Mr. Klausner: It is stipulated between counsel
that the three actions of Melton Bros., Inc. et al.
v. Globe & Rutgers Fire Insurance Company, Phila-
delphia Fire & Marine Insurance Company, and
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Newark Fire Insurance Company of Newark, N. J.,
shall be tried at the same time?
Mr. Vanderbilt: That is consented to by us.

THE CASE FOR THE COMPLAINANTS.

ANTHONY MELTON, sworn.

DIrRECT EXAMINATION BY MR. KLAUSNER:

Q. Mr. Melton, where do you live at the present
time? A. 289 York Street, Jersey City.

Q. And are you one of the officers of Melton
Bros., Inc., the complainant in these actions? A.
Yes, sir.

Q. What officer? A. President.

Q. And was Melton Bros. the occupant of the
premises known as the building—that is, the store
and cellar of the building—at 620 Washington
Street, Hoboken? A. Yes, sir.

Q. Were they the occupants of that store and
those premises in 1925 and prior thereto? A. Yes,
sir.

Q. During their occupancy there did you have
charge of the placing of the fire insurance? A.
Yes, sir.

Mr. Vanderbilt: We admit the policies.

(Mr. Klausner offers in evidence Policy No.
76600, Philadelphia Fire & Marine Insurance
Company ; Policy No. 3539412, Globe & Rutgers
Fire Insurance Company; and Policy No.
10364, Newark Fire Insurance Company of
Newark, N. J.; all of which are admitted with-
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out objection, and are marked, respectively, Ex-
hibits C-1, C-2 and C-3.)

Q. These three policies, which were admitted in
evidence, were in effect on December 15, 1925? A.
Yes.

Q. Was there a fire in these premises on Decem-
ber 15, 1925? A. Yes, sir.

Q. And after that fire did you appoint an ad-
juster—did you employ an adjuster? A. I did.

Q. And what was his name? A. Harry Silver-
man.

Q. And that adjuster did not settle the fire loss,
did he? A. No, sir.

Q. Did you, thereafter, enter into an appraisal
agreement with the various insurance companies
for the settlement of this fire loss? A. Yes, sir.

Mr. Klausner (To Mr. Vanderbilt) : T sup-
pose you admit that?

Mr. Vanderbilt: We admit the Appraisal
Agreement.

(The Appraisal Agreement is offered in evi-
dence by Mr. Klausner, admitted, and marked
Exhibit C-4.)

Q. And, under the terms of the Appraisal Agree-
ment you appointed an appraiser in your behalf?
A. Yes, sir.

Q. And whom did you appoint? A. S. Walter
Silverman.

Q. And he is a brother of Harry Silverman? A.
Yes. :

Q. Now, did you learn of an alleged award under
the terms of that Appraisal Agreement?

Mr. Vanderbilt: T object to that.
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The Vice-Chancellor: An objection stated,
without grounds, under the ruling of the upper
court, does not seem to be of any consequence.

Mr. Vanderbilt: Well, on the ground that
whether he learned of it is immaterial; I think
it has no bearing on this issue.

The Vice-Chancellor: I will sustain the ob-

jection.

Q. What did you next do, after entering into the
Appraisal Agreement, and after the appointment of
Silverman, with reference to the collection of this
insurance? A. I went to my attorneys, Kinkead &
Klausner’s office.

Q. And about when was that? A. I think it was

after the award, April 27th, 1926.
Q. Now, that alleged award might have been
April 28th, 1926, might it not? A. Yes, around

that time.
Q. You went to your lawyer’s office? A. Yes.

Q. Why did you go to your lawyer’s?

Mr. Vanderbilt: I object to that.
The Vice-Chancellor: I will sustain the ob-

jection.

Q. And did you ever get paid any money under
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these insurance policies? A. No, sir.

The Vice-Chancellor: I think the other gide

will undoubtedly concede that.
Mr. Klausner: Yes; it is just a question lead-

ing up, to make it clear.

Q. Did you, at any time after April 28, 1926,
object to this alleged award?
40
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; Mr. Vanderbilt: I object to that question as
Immaterial and irrelevant.

The Vice-Chancellor (to Mr. Klausner) :
What do you mean by ‘“objecting to it,”—I
would like to know just what you mean about
that.

Mr. Klausner: Perhaps I am going into the
matter too rapidly; perhaps I may be a little
premature, but I think it will merely speed up
the case, rather than bring him on after they
put in their defense.

The Vice-Chancellor: Is it not apparent that
he has objected to the award?

Mr. Klausner: I want to show how soon
thereafter it was done, to overcome the defense
of laches.

The Vice-Chancellor: You had better show,
if you can, just what was done, and then we
will know just what it was.

Q. What did you do, after April 28, 1926, with
reference to the collection of this insurance? A. I
went to my lawyers, Kinkead & Klausner’s office.

Q. And then, do you, of your own knowledge,
know what they did with reference to the collection
of this insurance? A. Yes.

Q. What did they do? A. The award was not
legal—

Mr. Vanderbilt: I object to that.
Mr. Klausner: T submit that that be stricken
out, your Honor. I will withdraw the question.

Q. What did you next do, after you went to the
office of Kinkead & Klausner? A. I directed the
lawyers to sue the companies.
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Q. Then, what did you do after that? A. After
that we went to Mr. Vanderbilt’s office.

Q. You went to Mr. Vanderbilt’s office? A. Yes.

Q. Who went to Mr. Vanderbilt’s office? A. We
went twice—Judge Kinkead and I, and Mr. Sam
Silverman.

The Vice-Chancellor: Will it be stipulated
on the record that the Mr. Vanderbilt he is re-
ferring to is the Mr. Vanderbilt who is the at-
torney of the defendants in this suit?

Mr. Klausner: Yes.

Mr. Vanderbilt: Yes.

Q. Now, you went twice to Mr. Vanderbilt’s of-
fice? A. Yes, sir.

The Vice-Chancellor: Can you fix the dates
when he went there?

Q. When did you go? A. The first time I went
with Mr. Klausner was in July.

Q. The first time you went with Mr. Klausner?
A. Yes.

Q. Who went the first time withi you? A. Mr.
Klausner, Mr. Sam Silverman, and my brothers.

Q. And yourself? A. And myself.

Q. And did you, at that time, in Mr. Vanderbilt’s
office, refuse to accept the award? A. Yes, sir.

Q. And then, when was the next time you went?
A. The second time Mr. Klausner was on his vaca-
tion, and we went with Judge Kinkead, together.

Q. And when was that? A. In August.

Q. Now, who went the second time? A. Sam
Silverman, I and my brothers and Judge Kinkead.

Q. And when you say “in July and August,” do
you mean of 1926? A. 1926.
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Q. Now, the first time that you went with Mr.
Klausner and Mr. Sam Silverman and your brothers
at Mr. Vanderbilt’s office, was anything done at that
time? A. No, sir; Mr. Vanderbilt was busy that
day, and it was postponed—the meeting.

Q. And the next time you came to Mr. Vander-
bilt’s office you say you went in August with Judge
Kinkead? A. Yes, sir.

Q. Mr. Silverman and your brothers? A. And
my brothers.

. Was anything done at that time? A. Yes, sir.

. What was done? A. Examination.

. Who examined? A. Mr. Vanderbilt.

. Examined you? A. Yes, sir.

. And examined your brothers? A. No, sir.

. Just you? A. Just me, yes.

. But all of you were present at the same time?
A. All, yes.

Q. And, after that, were you ever present in the
office of Kinkead & Klausner when they called Mr.
Vanderbilt on the ’phone? A. At various times.

Q. And who called him? A. Judge Kinkead
called him.

Q. And that was after August? A. Yes, sir.

Q. You say ‘“various times”—can you tell us, ap-
proximately, how many? A. I can recall about
over ten times.

Q. Over ten times? A. Over ten times, yes.

Q. And then, after those various telephone calls,
what did you do in order to collect the insurance?
A. T directed my lawyers to go ahead with my case
—to0 sue the companies.

Q. Did you ever receive letters from E. D. B.
Walton & Son, adjusters of the various insurance
companies? A. Yes.

Q. Addressed to you? A. Yes.
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The Vice-Chancellor: Who were those
parties, did you say—Walton & Son?

Mr. Klausner: Walton.

The Vice-Chancellor: Are you going to show
some connection between them and the insur-
ance companies?

Mr. Vanderbilt: I will admit on the record
that Mr. Samuel Walton was the adjuster of
that firm. He was the adjuster who operated
with Mr. Harry Silverman, representing the
assured, immediately after the fire, and when
they were unable to come to a settlement then
the Appraisers Sam Silverman and David
Weinstock were appointed.

Q. Now, after the fire, did you, on your behalf,
have anyone prepare an inventory of the loss of the
fire, for the purpose of presenting it to Mr. Walton,
‘the Adjuster of the insurance companies? A. Yes,
sir.

Q. And who did you have prepare that inventory?
A. Harry Silverman.

Q. Harry Silverman? A. Yes.

Q. Who was your adjuster? A. Yes.

Q. And Mr. Walton was the adjuster of the in-
surance companies? A. Yes, sir.

Q. Did you and Mr. Harry Silverman, or you
alone, have conversations with Mr. Walton with
reference to this loss? A. A lot of times.

Q. And did you ever have any conversation with
reference to obtaining an offer from the insurance
companies? A. No, sir.

Q. That is, did vou ever ask Mr. Walton for an
offer? A. Yes, I did ask for an offer—yes.

Q. But you never got an offer?

Mr. Vanderbilt: I object to that, as imma-
terial.
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The Vice-Chancellor: It is immaterial; I
will sustain the objection.

Q. Now, after the fire, did you pay the rent for
these premises?

Mr. Vanderbilt: Objected to, as immaterial.

The Vice-Chancellor: What is the mate-
riality of that?

Mr. Klausner: The purpose of it is that we
kept. the evidence of the loss as long as pos-
sible, to give the insurance companies and their
Appraisers all the opportunity in the world to
go there and make an item by item statement
of the loss, which they never did.

The Vice-Chancellor: Well, how would your
reply from this witness, if he was to reply in
the affirmative that he paid the rent of those
premises, prove that the goods remained in the
premises? 1 will sustain that objection as
made.

Q. Did you see the condition of the premises di-
rectly after the fire on December 16, 1925?

Mr. Vanderbilt: Objected to, as immaterial.
The Vice-Chancellor: I will permit it; it can- g
not harm you.

Q. And how long did that condition and did that
situation continue to exist?

Mr. Vanderbilt: Objected to, as immaterial.

The Vice-Chancellor: What you want to
know is just how long these goods which were
called “debris” continued on these premises.
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Mr. Klausner: If they had asked us for an
opportunity to look at it, we could have ar-
ranged that.

The Vice-Chancellor: I will overrule the ob-
jection in this respect—I will let you show
where they were taken to, and when.

Mr. Vanderbilt: We urge this further objec-
tion, your Honor—we Say the matter was all
determined as of the date of this award, and
what happened after that with the goods, and
what they did with them after that, has no bear-
until the time comes when there is an applica-
tion made to set aside this award. Now, from
April to December no effort. was made to set
aside this award, which was affirmatively bind-
ing.

The Vice-Chancellor: They are insisting, I
understand, that, in the matter of estoppel,
wherein you indicated, as you stated heretofore,
that if this award is set aside now it would
be an injustice to the defendant companies be-
cause the defendants would not have an oppor-
tunity of observing or inspecting these goods—

Mr. Vanderbilt: Of course I cannot object to
the order of the proof here, but if this was a
court. of law I should object to it.

Mr. Klausner: I am only trying to speed it
up.

Mr. Vanderbilt: Well, you cannot speed it
up by trying to put in evidence that ought never
to come in.

The Vice-Chancellor: T think you had better
hold back your evidence; you see you may be
anticipating something which may or may not
be brought up by the other side.

Mr. Klausner: All right. You may take the
witness.
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CRrOsS EXAMINATION BY MR. VANDERBILT :

g :Q.MY(I)SJ. were out to my office on two occasions,
. Melton—one in July and ' [
e y one in August, 1926?
; Q. And yo.u came there in response to a letter
rom me calling for examination under oath, under
the terms of the policies, did you not? A. Yes, sir
, sir.

Mr. Vanderbilt (To Mr. Klausner): Will
You produce the letter.

Mr. Klausner: Dated when?
Mr. Vanderbilt: I think Ju i
: \ ne 26th, if
not mistaken., & R

: (gh’. Klausner produces a paper which he
ands to cross examining counsel. )

Q.. I show you a carbon copy of a letter and ask

Zfou 1f §fou received the original of that? A. (After
xamining t ‘ inati
Hlaae egc ;%Zdéime) I had an examination, but

Q. No, did you receive the original letter of
which this is a copy? A. The original letter?/

Q Yes; this is my office copy, and apparently the
original was mislaid, but we used this before—do
You recall seeing that? A. I think I did w;es

Q. And was it in response to this letter, gh&lt you
came to my ofiice in July, 1926? A. Yes, sif. ;

Mr. Vanderbilt: I desire to offer the carbon
copy in evidence.

.The Witness: I had a previous examination
with Mr. Walton before.

Mr. Vanderbilt: T move to strike that out as
not responsive to any question.

The Vice-Chancellor: I will strike it out:
Mr. Klausner can bring it out if he thinks it i;
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material. The paper may be marked for identi-
fication at this time.

(The carbon copy identified by the witness is
marked D-1 for identification.)

Q. And was it in response to this letter, D-1 for
identification, Mr. Melton, that you came to my of-
fice with Mr. Klausner and with Mr. Silverman and
your brothers? A. Yes, sir.

Q. What took place upon the occasion when you
came out in response to this notice, July 26th? A.
I had an examination.

Q. Did we have the examination that time, or was
1 tied up in court and we did not have the exami-
nation? A. The first time?

Q. Yes. A. No, we didn’t have the examination
at that time; it was postponed.

Q. And why was it postponed? A. You post-
poned it, on account you were busy.

Q. Then what took place next? A. We post-
poned it for another week, and for another week—
for two or three weeks separate we postponed it.

Q. And finally, in August, you came out to my
office for the second time? A. Yes.

Q. And on that occasion we had an examination
under oath which was mentioned in this Exhibit
D-1 for identification? A. Yes.

Q. T show you a transcript of shorthand notes
and ask you if this is a transcript of the examina-
tion under oath which was had in my office, under
date of August 3d, 1926?

The Vice-Chancellor: How can he possibly
tell that, Mr. Vanderbilt? I don’t suppose he
transcribed it.

Q. Well, did you give the testimony which is set
forth in this transcript?
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The Vice-Chancellor: Can not you authenti-
cate that transcript, or will you (Mr. Klaus-
ner) concede that it is a correct transcript?
There is no use of us going into any techni-
calities about it.

Mr. Klausner: I never saw the copy; I don’t
believe I read it, so I would not want to take
the time of the Court to go into it.

The Vice-Chancellor: Ordinarily, the view I
have of the law in respect to these transcripts
is that they are not evidential unless authen-
ticated.

Mr. Vanderbilt: Well, I will call the stenog-
rapher.

The Vice-Chancellor: Yes; all you need do is
call the stenographer and let him testify to his
notes.

Mr. Klausner: We will admit that, if Mr.
Vanderbilt says the stenographer will so tes-
tify ; we will admit it.

Mr. Vanderbilt: He would. It is to save
time, that is the only purpose.

(The transcript was thereupon marked Ex-
hibit D-2 for identification.)

Q. And on this second occasion was the last time
you were ever in my office, wasn’t it? A. Yes, sir.

Q. And that was the time that Judge Kinkead
and Mr. Samuel Silverman were there? A. Yes.

Q. And Mr. Samuel Walton, the Companies’ Ad-
juster? A. Yes.

Q. And do you remember that there was a stenog-
rapher there who took down all that was said and
done by us? A. Yes, sir.

Q. Mr. Herman Winarsky? A. I don’t know his
name.
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Q. Well, a light, blond-haired young man? A.
Yes.

Q. Nothing was said in reference to the case on
the first occasion when you were out there on July
2d, was there, Mr. Melton? A. On the first occa-
sion in July?

Q. Yes. A. No, there wasn’t said anything.

Q. And the only thing that was done on that oc-
casion was to adjourn the case because I was tied
up? A. Exactly.

Q. And the time when you really saw me out
there was on August 3d, 1926, when we had this
examination in the presence of the stenographer,
which has been transcribed into Exhibit D-2 for
identification? A. Yes.

Q. You did not say anything to me, when you
were out to my office, Mr. Melton, about refusing
to accept the award? A. Why, you knew all about
it, Mr. Vanderbilt.

Mr. Vanderbilt: T move to strike that out.
The Vice-Chancellor: Strike it out. Answer
the question.

A. No, I did not.

Q. And you knew the purpose of this examination
under oath, which I conducted on August 3d, 1926,
didn’t you, Mr. Melton? A. Yes.

Q. What was its purpose? A. Examination—dif-
ferent questions from the inventory, to try to prove
the losses.

Q. And you knew that the Companies were ques-
tioning then, and they had been previously question-
ing their obligation to pay Melton Bros., Inc., un-
der these policies, didn’t you? A. Yes, sir.

Q. And that the purpose of the examination was
to comply with the provisions of the policies with
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respect to an examination under oath? A. Yes,
sir.

Q. Which the policies provided for? A. Yes, sir.

Q. When was it that you first told Kinkead &
Klausner to bring suit against the Companies? A.
After the award was made.

Q. How soon after the award was made? A. I
think a day, or a couple of days afterward—a
couple of days after the award—the same time when
I heard about the award.

Q. Did you ever tell them to bring suit to set
aside the award? A. I did.

Q. When? A. The same day.

Q. On April 28th, or 29th, 1926? A. Whenever it
was; I can’t recall it.

Q. Well, a day or so after the award was made?
A. Yes.

Q. Did you ever write the Insurance Companies,
or any of their representatives, saying that you re-
fused to accept the award? A. No.

Q. When were the goods moved from the store
where they had been damaged by fire? A. The last
part of April.

Q. Before or after the date of the award? A.
Before.

Q. They were removed before the award was
made? A. Yes—at the same time, the same day the
award was given, they were moving out of the store
already.

Q. Well, your time was up on May 1st—you had
to get them out before May 1st? A. Before May
1st, yes.

Q. Did you know about the award before you re-
moved the goods? A. I don’t get you right.

Q. (Question repeated).
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The Vice-Chancellor: What is the signifi-
cance of this, Mr. Vanderbilt?

Mr. Vanderbilt: Well, I think it has a great
bearing, Vice-Chancellor, on the question as to
whether he had that knowledge of the award
and was objecting to it, and, at the same time,
making it impossible to make another award.

The Vice-Chancellor : All right, I will receive
it.

A. At that time the goods was moving.

Q. At the time you knew of the award the goods
were in the process of being moved? A. Yes.

Q. When you heard of the award did you stop
their being moved? A. No, sir; I moved the whole
thing.

Q. When you heard of the award did you tell
Kinkead & Klausner that you were moving the
goods? A. I think, at that time, the goods were all
moved.

Q. You think, at the time you went to see Kink-
ead & Klausner the goods had been moved? A. It
was the last part of April.

Q. Can’t you tell us what day in April you moved
the goods, all of them? A. I think we started to
move in the month of April, I cannot give you the
exact date, I can’t tell you, Mr. Vanderbilt.

Q. You cannot give the exact date? A. No, sir.

Q. Well, then, it might have been before you
heard of the making of the award? A. Well, I be-
lieve the goods was moved before the award was
given.

Q. At any rate, before you knew of the making
of the award? A. Yes, sir; I never knew of the
award, I think, before the goods was moved.

Q. Now, you went to see Kinkead & Klausner
after hearing of the award, and what did you tell
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them to do? A. I told them to bring action against
the Companies.

Q. For what? A. First, to set aside the award.

Q. To set aside the award? A. Yes.

Q. And what else? A. And to bring a suit
against the Companies.

Q. Did you tell them that you had already caused
the goods to be removed? A. Yes, sir.

REDIRECT EXAMINATION BY MR. KLAUSNER ;

Q. Now Mr. Melton, at the time that the award
was made, do you know whether or not the Ap-
praiser and the Umpire went to the place where the
goods were removed, to examine them? A. Yes, sir.

Q. So that after the goods were removed, the
Appraiser of the Insurance Company and the
Umpire examined the goods where they had been
removed? A. Yes, sir.

The Vice-Chancellor: Do you mean that—
after they had been removed?

Mr. Klausner: Yes, sir—after the goods were
removed from the store, and in order to make
the award, the Appraiser of the Insurance Com-
pany and the Umpire examined them in the
place where they had been removed.

Q. That is so, is it not? A. Yes, sir.

Q. No, just a minute—and why did you have to
move the goods? A. Because I had to move the 1st
day of May.

Q. Well, why did vou have to move before the 1st
day of May? A. The landlord wants to fix up the
building.

Q. And were you able to pay the rent? A. I was
paying it right along.
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Q. (Showing the witness a paper) Did you re-

ceive that? A. Yes, sir.

Mr. Klausner: Now, if your Honor please, T
have a file of letters here, and I intend to offer
every one of them in evidence; now, I think
it might save the time of both the Court and
the stenographer if I showed these letters to
Mr. Vanderbilt, and offered them all at one
time, rather than to make each one separately.

Mr. Vanderbilt: If Mr. Klausner will put
them in chronological order, I think I can ad-
mit all of them, to save time,

Mr. Klauser: I have done that.

The Vice-Chancellor: Then I think you had
better put them in such shape, fastened to-
gether, that they can be marked as one exhibit.

Mr. Klausner: I have done that : I have them
here in chronological order (exhibiting the
package of letters to Mr. Vanderbilt). Now,
if your Honor please, these letters are admit-
ted by Mr. Vanderbilt,

Mr. Vanderbilt: I consent, your Honor, to
their going in as communications between the
parties, without admitting that they are all of
them relevant. They are admitted as commun-
ications between the parties, subject to their
relevance and as the Court passes upon them.

The Vice-Chancellor: T will receive them in
that way.

Mr. Klausner: The Court will pass upon
them, anyway.

The Vice-Chancellor: You can be heard on
them later, if a question arises as to the rele-
vancy of any of the letters; I cannot tell off-
hand.
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Mr. Klausner: Well, they will be admitted,
except if Mr. Vanderbilt objects to any par-
ticular one as to its relevancy?

Mr. Vanderbilt: I do not object to their ad-
mission, provided that Vice-Chancellor under-
stands that I do not concede that they are all
relevant, but will leave them to be passed upon
by the court in the regular course.

The Vice-Chancellor: I do not think I can
receive them in that way.

Mr. Vanderbilt: All right ; T will admit them
all.

(The papers, 28 in number, one of which ap-
pears to be a statement or bill, are admitted in
evidence as one exhibit, and the package is
marked Exhibit C-5).

Mr. Klausner: Now, if your Honor please,
here is another batch I would like to offer in
evidence, and 1 want to see if Mr. Vanderbilt
objects, and, if so, I will offer each one sep-

arately.

Q. Did you, after the fire, receive a notice from
Walton, the Adjuster, to come for an examination?

The Vice-Chancellor: That is clearly objec-
tionable; why not show him the paper and ask
him if he received that letter.

Q. (Showing the witness a paper) : Did you re-
ceive that letter?

Mr. Vanderbilt: I object to.that, or to the
admission of that paper, because it is dated
February 16th.

The Viee-Chancellor: He is merely asked
now whether he received the letter.
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A, Yes, sir.

Mr. Klausner: I offer this letter in evidence,
for the purpose of showing that examinations
were held prior to the time that we were in
Mr. Vanderbilt’s office.

The Vice-Chancellor: What is your objec-
tion now?

Mr. Vanderbilt: Objected to as immaterial,
and objected to on the further ground that it
is two months before the appraisal and award
and has no connection with it—that it is with-
out the issues in this cause, and utterly irrele-
vant.

The Vice-Chancellor (To Mr. Klausner) :
Are you not anticipating again that which you
think Mr. Vanderbilt may offer in evidence
against you here?

Mr. Klausner: Well, he has brought out, or
tried to bring out, the purpose of an examina-
tion in his office.

The Vice-Chancellor: I know, but the pol-
icy specifically requires that before you insti-
tute a suit you must comply with all the con-
ditions of the policy, and one of the conditions
is that you must submit to an examination.

Mr. Klausner: And I want to show that we
always did. We are alleging fraud in this case
on behalf of the Insurance Companies.

The Vice-Chancellor : You are alleging fraud,
as I understand in this case, only as to the ap-
pointment of the Umpire.

Mr. Klausner: And also as to the making
of the alleged award by the Umpire and the
Appraiser of the Insurance Companies; we al-
lege that they fraudulently got together and
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made this appraisal contrary to law, contrary
to morals, contrary to everything under the
sun.

The Vice-Chancellor: Let me see the letter
you are offering.

(Mr. Klausner handed the letter to the
Court.)

The Vice-Chancellor: I will overrule the ob-
jection, and admit that.

(The letter is marked Exhibit C-6).

The Vice-Chancellor: It relates, I may say
in passing, to a demand on behalf of the Insur-
ance Company that the insured furnish verified
plans and specifications of the machinery and
fixtures destroyed or damaged. I do not know
what the reason for that demand was—how-
ever, I suppose it will appear sometime in the
case.

Mr. Klausner: I think it will, your Honor.

Q. Did you also receive this notice (showing the
witness another paper) from Walton & Son? A.
Yes, sir.

Q. And did you receive that notice at the same
time (showing the witness another paper dated
February 16th)? A. Yes, sir.

Q. And as the result of those notices, were you
subsequently examined by Mr. Walton, or someone
on behalf of the Insurance Companies?

Mr. Vanderbilt: I object to that, as imma-
terial and irrelevant.

The Vice-Chancellor: I will sustain the ob-
jection. If he was so examined, I suppose there
is a record such as was offered in the other mat-
ter. He may think he was examined, and he
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may not have been examined; I don’t know
what you mean by “examined”; you see, if he
was examined and there was testimony given,
I presume it was transcribed.

Mr. Klausner: I do not want to offer the
testimony, I am merely trying to show the se-
querice of events, so we can properly lay the
whole matter before the Court and have the
Court see the full situation ; I think it is only
fair and just that we should submit all these
facts to the Court, so the Court can see the
whole situation.

The Vice-Chancellor: If there were letters
sent to this witness requesting his appearance
at a certain time and place, you can show that
he appeared as the result of those letters; but
if you are going to show what transpired
there—

Mr. Klausner: No, I am not.

Q. Did you subsequently, as a result of that no-

tice and other notices—

The VieeChancellor: I will sustain the ob-
jection as to ‘“other notices,” because you see
you are going one at a time, so you had better
go that way; the other side have a right to ob-
ject seriatim. Has this been marked—the one
vou directed his attention to already?

Mr. Klausner: I offer those two, last shown
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policy conditions here; the only issue before
the Court is whether or not there was an award
made in accordance with the terms of the pol-
icy. This is simply lumbering up the record
with matters not at all germane to the issues.

Mr. Klausner : I submit that, in order to have
this matter fully before the Court, it is our
duty to present this.

The Vice-Chancellor: I will admit the letters
just to show that a request was made that he
appear at the time and place stated in them;
then if you show that he complied with the re-
quest and went there, I will admit that as evi-
dence, too.

Mr. Klausner: That is what I want to show.
(To Mr. Vanderbilt) Do you admit that he
went there in response to this notice?

Mr. Vanderbilt: Yes.

The Vice-Chancellor: I will say, at this time,
too, that I cannot see the particular relevancy
in it, but I cannot see the harm in it.

Mr. Vanderbilt: I do not see the harm in it,
but I do not think it is at all relevant.

The Vice-Chancellor: Well, if you do not
think that it is harmful to you, I will admit it
at this time in order to shorten the case.

(The two papers are marked respectively Ex-
hibit C-7 and C-8).

Q. Did you receive, in April, this notice (show-
ing the witness a paper)—did you receive this no-
tice dated April 6, 1926? A. I did.

the witness, in evidence.

Mr. Vanderbilt: I object to that as not with-
in the issues, and entirely irrelevant; there is
no issue before the Court as to whether or not
there was an examination under oath. There
is no issue as to the performance of any of the

Mr. Klausner: I offer that in evidence.
Mr. Vanderbilt: I object, on the ground that

it is entirely irrelevant to the issues, and is im- 40
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material. It was rejecting the proofs of loss;
if the proofs of loss had not been rejected there
never would have been any appraisal or any
suits or any award.

The Vice-Chancellor: I don’t know, but I sup-
pose counsel thinks the offer of these papers
will serve him as against your claim of estop-
pel.

Mr. Vanderbilt: Of course it is all prior to
the date of the award.

The Vice-Chancellor: I cannot see the rele-
vancy at this time, but as long as you say you
do not see any harm in it I will receive it.

(The paper is marked Exhibit C-9).

Q. And did you, in compliance with that notice,
appear at the place mentioned therein for the pur-
poses set forth?

Mr. Vanderbilt: I do not think we ask him
to appear anywhere, in that letter.

Mr. Klausner: Well, I withdraw the ques-
tion.

Q. Did you, in compliance with the letters and
notices which have been marked Exhibits €-5-and-6

subsequently appear as requested? Q bons?]
Mr. Vanderbilt: I object; that has already
been testified to.
Mr. Klausner: I did not ask the question,
Mr. Vanderbilt; I intended to, but it was not

asked.
Mr. Vanderbilt: I thought I heard it.

A. Yes, sir.
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The Vice-Chancellor: If you are going to use
this witness in any way for it, why not get into
the pith of your case with respect to the alleged
fraud which is said to have been perpetrated ?

Mr. Klausner: This man 'is not qualified to
be used for that purpose, your Honor.

The Vice-Chancellor: All right.

RECROSS EXAMINATION BY MR. VANDERBILT

Q. You testified that Mr. Weinstock, the Ap-
praiser named by the Company, and Mr. Ginsberg,
the Umpire, saw these goods after they had been
moved from Washington Street—they also saw
these goods in the place where the fire was, didn’t
they? A. Yes, sir.

BY THE Vice-CHANCELLOR :

Q. How soon before they were removed from the
place was it that they saw the goods in your place
of business, or at what period prior to their removal
was it that they saw them? A. It was in the begin-
ning of April.

Q. In the beginning of April they saw them in
your place? A. Yes.

Q. And it was the latter part of April that they
were moved from your place? A. Yes, sir.

Q. When was it, then, they saw them after the re-
moval from your place? A. I recall, your Honor,
that when this Appraiser came down to my place,
that day we started moving the place, you see; we
had some stock in Railroad Avenue, J ersey City,
and some stuff was laid down there.

Q. You mean, in Washington Street? A. Yes,

Q. Well, you haven’t answered my question: I
asked you when was it, after the removal of the
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goods, that this Appraiser saw the goods at the
place that they had been removed to? You have
stated that this Appraiser saw the goods after they
were removed from Washington Street? A. Yes,
sir.

Q. Now, when and where did the Appraiser see
those goods after their removal from Washington
Street? A. The same day we went down to Hobo-
ken, in Washington Street, and he saw some of this
stuff in Washington Street; then we took the car
and went up to Railroad Avenue, Jersey City, and
they saw the rest of it.

By MR. VANDERBILT :

Q. Now, this time that the Umpire and the Ap-
praiser named by the Companies saw the goods, part

in your place and part in Railroad Avenue was be-
fore you learned of the award? A. Yes, sir.

PR

RupoLPH MAGNUS, SWOI'L.
DirECT EXAMINATION BY MR. KLAUSNER:

Q. What is your occupation? A. Police photo-
grapher, City of Hoboken.

Q. And have been for how many years? A. Well,
about twenty years, twenty-five years.

Q. And did you, at the request of Melton Bros.—

The Vice-Chancellor: I do not think you
mean that.

The Witness: Well, we have been doing the
Police work for twenty-flve years—my father
and myself.
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Q. Well, how long have you heen in the photo-
graphy business? A. Since | was fourteen years of
age.

;. How old are you now? A. Thirty nine now.

Q. And did you, at the request of Melton Bros.,
take photographs of the premises 620 Washington
Street, Hoboken, N. J.? A. I did.

Q. I show you eleven different photographs and
ask you if they show different parts of the premises
at 620 Washington St., Hoboken, N. J.? A. It does.

Q. Now, can you tell us just when those photo-
graphs were taken? A. February 11th and 12th,
1926.

Mr. Klausner: I offer these photographs in
evidence. Have you any objection to those?

Mr. Vanderbilt: No objection.

(Photographs were admitted and marked, as
one exhibit C-10).

Q. Now, Mr. Magnus, did you, on the back of each
photograph, make a little notation of what each
photograph generally represents? A. I did.

Q. Now, will you just tell us what the store at
620 Washington St., Hoboken, N. J., consisted of,
with reference to its general plan—I mean, how
many rooms there were, and where the store was,
and where the rooms were, by drawing a little dia-
gram (handing the witness a sheet of fools-cap
paper and a pencil) ? A. (The witness complied).

Q. Now, that is a rough sketch of it? A. Yes.

Q. And where is the entrance to the store? A.
The entrance goes in this way (indicating).

Q. You say the entrance is there? A. Yes (mark-
ing it as “Entrance”). There is a soda fountain on
this side (indicating on the right-hand side).
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The Vice-Chancellor: Mark it “Soda foun-
tain.”
(The witness complied).

Q. As to the door into the store, you have marked
it “Entrance” A. Yes.

Q. Then, going in, you say, on the right-hand
side, is the soda fountain? A. Yes.

Q. And you marked that “Soda Fountain”? A.
Yes. On the left-hand side is the candy counter
(marked “Candy Counter” on the sketch).

Q. Then, going from the front to the back of the
store, what is in back of the store? A. The parlor,
the Soda Parlor. (So marking it).

By THE VICE-CHANCELLOR :

Q. A Soda and Ice Cream Parlor, is it NoL7 AL

Yes; on the right-hand side, as you go into the store,
at the end of the soda fountain, to the rear, there is
an entrance on the right-hand side.

By MRr. KLLAUSNER:

Q. An entrance to what? A. To a room used
as a kitchen, and marked “Entrance to kitchen.”

Q. And this would be the kitchen (indicating)?
A. Yes; (so marking it).

Q. The kitchen being where? A. On the left-
hand side, as you go inside of the door.

Q. Speaking of the entrance to the kitchen? A.
Yes.

Q. So that the kitchen is practically to the right
of the soda and ice-cream parlor? A. That is right;
and as you went inside the entrance, toward the
kitchen, on the right-hand side, is a sort of a closet
which is directly under a pair of stairs.
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Q. To the right-hand side of the entrance to the
kitchen, is a closet underneath the stairs? A. Yes
(so marked).

Q. And the closet you refer to, underneath the
stairs, is the photograph that has on the back of it
“No. 4, Closet in rear of store, under stairs leading
to floor above”? A. That is right.

Q. And these photographs truly represent the
conditions on those days, February 11th and Feb-
ruary 12th? A. Yes.

Q. Will you just make a general diagram of the
cellar underneath the stair at that address? A.
(The witness complied drawing a diagram on the
same paper upon which the previous diagram was
drawn). This is the entrance down here (indi-
cating).

Q. The entrance from where? A. From the street
to the cellar (so marking it).

Q. Is it to the left of the store? A. The en-
trance is under the left-hand window.

Q. The cellar was divided in what manner, as you
went down into the cellar? Al This is the front
(indicating) ; there is a little room here (indicat-

ing) ; as you go into the back, there is a room.

By THE ViCE-CHANCELLOR :

Q. In the right rear of the cellar? A. Yes; and
then there is another little entrance in here (indi-
cating), on the left-hand side of the store, to another
room.

Q. You have indicated on the sketch now the
way the rooms are located? A. Yes, sir.

By MR. KILAUSNER:

Q. That is, generally, the situation? A. Yes.

40
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CRroOSS EXAMINATION BY MR. VANDERBILT :

Q. These photographs have certain designations
—4“Room 2”7, “Room ‘2”7, “Room, 1, “Room, 2", on
the back of them? A. Yes.

Q. Do they refer to rooms in the cellar, as they
are designated here, “1,” “2,” “3,” “4” “5’ on the
sketch made January 8th, 1926—are those the num-
bers that you put on these rooms to identify them
and tie them up with these photographs of yours?
A. Well, you see this entrance here—

Mr. Klausner: Suppose you look at each one
separately.

A. T cannot get this one here in my head, right here
(indicating “Room 2”); I cannot get that in my
head, what it is supposed to be, because I have not
seen the pair of stairs on that at all. Now, this
(indicating) is supposed to be Washington Street,
and that is the rear of the building (indicating).

Q. That is right—a basement view? A. Well, 1
will just show you—there is one more picture
there—

Q. Well, those four there have markings on the
back—will you tell us what they refer to? This (se-
lecting one of the four photos designated) is marked
“Room 2,”—what does that refer to? A. This is
that room here (indicating), alongside of the win-
dows here.

Q. Well, that is marked here “Room 37, is it not?
A. Yes, that is Room 3 on there, but I am taking
that as Room 2.

Q. Where did you start to number your rooms
from, front or back? A. From the front.

Q. Well, if the front is Room 1, how can this one
away back here be room 4?
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The Vice Chancellor: Is not that Room 2?

The Witness: You see, this cellar, in the front
of it, was partitioned off ; this here (indicating)
is the pair of stairs that you have in there, that
I did not see at all (indicating) ; I never took
notice of that. If I had, it would be on here
(indicating).

By THE VicE CHANCELLOR:

Q. Referring to what? A. In this picture here
the stairs would be over here (indicating).

Q. What is written on the back of the picture?
A. “View'of the cellar, rear”, that is the front part
of the cellar (indicating).

Q. Well, this is marked “View of cellar, rear”, is
it not? A. Yes; that is the rear of the regular
front brick building before the extension was put
on; that is, there is an extension that leads out from
here (indicating).

Q. Shown on another picture, is it? A. No, it is
not shown on any of these pictures.

Q. Well, you are just after referring to some
other picture? A. No, you see here is the rear of
the brick wall (indicating).

Q. Referring to the picture upon the back of
which is written what? A. “Room in back of cel-
lar, rear.” There is a brick wall there, and that is
the extension that leads out underneath the Ice
Cream Parlor.

By MR. VANDERBILT :

Q. Now, referring to this “4”—what does that
“F” on the back of it refer to? A. I did not put
that on.
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Q. You did not put that on? A. No, I did not
put them marks on.

Q. That is on the back of what picture? A. Cel-
lar front. I did not put any of those marks in
pencil on there; I put them in ink.

Q. Or these marks “B”? A. No, I did not; I did
not put any of those pencil marks on at all; the
mark I put on was in ink.

Q. Was there a room in the back of the cellar
that was not at all touched by fire? A. I did not
take notice of any.

Q. You mean you did not go back there to see
whether it was there or not? A. I did not know it
was there; I did not go back to see.

Q. You were only inside of the other rooms? A.
The rooms that were shown to me by Mr. Silver-
man and Mr. Melton.

Q. You only took pictures of what they pointed
out to you? A. Yes.

Q. You had not complete observation of the rear
of the building? A. I had not.

Q. You didn’t know there were two or three
rooms in the back that you had not photographed
at all? A. I did not.

SAMUEL W. SILVERMAN, SWOrn.

DIrRECT EXAMINATION BY MR. KLAUSNER

The Vice Chancellor: I have been wondering
why you are not offering these pictures.

Mr. Klauser: I think it will come out later.

The Vice Chancellor: All right.

Q. Mr. Silverman, where do you now live? A.

40 216 Grand Street, Jersey City.
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Q. And your full name is S. Walter Silverman?
A. Samuel Walter Silverman.

Q. And are you the Mr. Silverman who is named
as Appraiser under this Appraisal Agreement which
I show you, marked Exhibit C-4? A. Yes, sir.

Q. And that is your signature on there? A. Yes,
sir.

Q. Now, Mr. Silverman, will you just tell us,
from the beginning, your transactions in this case?

The Vice Chancellor: I think you had better
put the questions, because I do not know where
it is going to lead to.

Q. When were you first notified of your appoint-
ment as Appraiser? A. About April 8th, 1926.

Q. And after your appointment as Appraiser,
what did you next do? A. I immediately, after 1
received the papers, got in touch with Mr. Wein-
stock and informed him that I was appointed Ap-
praiser, and I understood that he also represented
the Company, and when we could get together, and
we got together on April 10th, about 8:30 in the
morning ; I met Mr. Weinstock in his office at New
York City, and we went into the subject of picking
an umpire.

Q. Will you just speak slowly, please? A. I sub-
mitted half a dozen names as umpire, and Mr. Wein-
stock submitted some names, and we could not
agree; finally we agreed upon Mr. Bernard Gins-
berg as umpire.

By THE VIicE CHANCELLOR :

Q. Who suggested the name of Mr. Ginsberg?
A. Tt is a question in my mind who suggested the
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name; I believe it was Mr. Weinstock; and when
the name of Ginsberg was suggested I immediately
called up Mr. Sonnenfeld to inquire who Mr. Ber-
nard Ginsberg was, and he told me that T knew this
Ginsberg because he was in the same office where
he is, and I decided all right, we would take Mr.
Ginsberg.

Q. Who was Mr. Sonnenfeld? A. He was also an
adjuster.

Q. Well, Sonnenfeld and Ginsberg occupied the
same office together? A. The same office together.

Q. Why is it difficult for you to remember
whether or not it was Mr. Weinstock who suggested
the name of Ginsberg? A. Well, I am pretty sure
he suggested it, because I asked him who this fellow
Ginsberg is, and he said, “You ought to know him,
he is an adjuster”.

Q. Well, did you suggest Ginsberg? 1 want to
know how he happened to be mentioned as umpire?
A. Well, it is pretty sure in my mind it was Mr.
Weinstock.

Q. Did you know Ginsberg before that time? A.
T knew him, but T could not place him, until T called
up Mr. Sonnenfeld’s office ; then I remembered that

I knew Ginsberg years ago.

By MRrR. KLAUSNER:

Q. Then what did you do? A. Then we filled out
the papers, and decided upon Mr. Ginsberg to be
umpire.

Q. And that was on April 10th? A. On April
10th. And then we decided, a few weeks later, to
meet in my office and have Mr. Ginsberg come over
and make a general survey of the loss.
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By THE VicE CHANCELLOR :

Q. Where is your office in Jersey City? A. At
Jersey City—15 Exchange Place.

By MRr. KLLAUSNER

Q. So that, before either you or Mr. Weinstock
made any appraisal, or made any inspection of the
premises, you both agreed that Ginsberg should go
there for the first time when you went there? A.
Yes, sir.

The Vice Chancellor: I do not know whether
that is a fair question based upon anything that
hase come out heretofore.

Q. Well, you just told us that you and Weinstock
agreed—that was after you signed the Appraisal
Agreement? A. Yes.

Q. What did you do then? A. Mr. Weinstock
suggested that we go at the loss.

Q. By that, you mean to go to 620 Washington
Street? A. Yes; so he suggested the best arrange-
ment to be made was that he would meet me at my
office at 12 oclock, a few days later, and I should
notify Ginsberg and have him there, and we would
go up there and make a general survey of the loss,
and after that we will decide on the loss.

Q. So that when you and Weinstock agreed to
have have Ginsberg go to the loss with you, at that
time, had you seen the loss? A. No.

Q. Do you know whether or not Weinstock had
seen the loss? A. I don’t think he did.

Q. And you agreed that Ginsberg should go with
you? A. And Mr. Weinstock.
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Q. And Weinstock—the first time, to view the
loss? A. Yes.

Q. Was that the understanding? A. Yes.

Q. And as a result of the conversation with Wein-
stock, did you communicate with Mr. Ginsberg? A.
I did.

Q. And as a result of that communcation did Mr.
Ginsberg call at your office? A. He did.

Q. And when was it that the three of you met for
the first time? A. A few days after April 10th, I
imagine, I am not positive, it might have been two
days later that Mr. Weinstock and Mr. Ginsberg
called at my office.

Q. Was that communication with Ginsberg by
’phone? A. By ’phone.

Q. And you say, a few days after April 10th?
A. Yes—I imagine April 12th.

Q. About what time of day did Ginsberg arrive
at your office? A. About quarter past twelve, to be
exact.

Q. And how soon thereafter did Weinstock ar-
rive? A. About five minutes.

Q. And did the three of you, at that time, have
any conversation with reference to the loss, at your
office at 15 Exchange Place? A. We did.

Q. What was that conversation? A. We spoke
about the loss, and T suggested “Let us go out im-
mediately,” and they went in my car, and we drove
to Hoboken; we spent about half-an-hour at Ho-
boken, going over the loss. I gave Mr. Weinstock—
or I gave Mr. Ginsberg, I believe, at that time, an
inventory.

Q. You talk too fast for me. A. T helieve I gave
Gtinsberg an inventory, and Mr. Weinstock had his
inventory, and we just checked upon a few items;
and while we were there they were in the process
of moving some of the goods, and—
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Q.. (Interrupting) Who was in the process of
moving some of the goods? A. Mr. Melton.

BY THE VIicE CHANCELLOR :

Q. Where did you get this inventory from? A.
I received the inventory from my brother, who was
the Adjuster for Mr. Melton.

By MR. KLAUSNER:

Q. You received an inventory? A. Yes.
Q. Do you know whether that was a copy of the

inventory which was attached to the Proof of Loss?
A. Yes, it was.

BY THE ViceE CHANCELLOR :

Q. You had not, up to that time, surveyed the
loss? A. No.

By MRr. KLAUSNER:

Q. And the first time you surveyed the loss was
when the three of you were there? A. Yes.

Q. And, at that time, you had a copy of the inven-
tory? A. Yes.

Q. And you gave a copy of the inventory to— A.
(Interrupting) I had my girl make a true copy, and
I gave the copy to the Umpire.

Q. And the inventory we speak of was the one

that was attached to the Proof of Loss? A. Yes,
sir.

Mr. Klausner (to Mr. Vanderbilt): May
I have the copy of the Proof of Loss for each
one of these three Companies? Notice to pro-
duce was served.

40
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Mr. Vanderbilt: I have two of them here, Mr.
Klausner (handing the same to Mr. Klausner).

Mr. Klausner: I offer in evidence, at this
time time, the Proof of Loss in reference to the
Newark Fire Insurance Company of Newark,
N. J., which has annexed thereto an inventory.

(Admitted and marked Exhibit C-11).

Q. Is this inventory a copy of the inventory you
had in your possession at the time you went, for
the first time, to the loss with Mr. Weinstock and
Mr. Ginsberg? A. That is part of the copy of the
inventory ; there is a little bit of misunderstanding
between the inventory I received from Mr. Harry
Qilverman and the inventory attached to the
proofs.

Q. Well, in any event, you had a copy of an in-
ventory, Ginsberg had a copy, and Weinstock? A.
And Mr. Weinstock, yes.

Q. And you got there about what time? A. We
got there about quarter to one.

Q. Quarter to one? Al Yes.

Q. And how long did you stay there? A. We
stayed there about twenty minutes, or half-an-hour,
at the most, and then we adjourned and went to
Railroad Avenue, Jersey City, to look at the re-
mainder of the goods, and we stayed there about
half-an-hour.

Q. So, when you first got to the loss, for the first
time, with Ginsberg and Weinstock, you stayed
there only twenty minutes? A. Twenty minutes to
half-an-hour, about.

Q. And then did you, at that time, see Weinstock
or Ginsberg make any item by item examination of
the loss? A. No, sir; they hadn’t made any.

Q. They did not, at that time? A. No, sir.
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Q. Well, what did they do in your presence? A.
We just checked up a few items, to see if the goods
were there and tallied with the inventory, and just
at random we picked out an article and looked
around to see if we found them there, and then
we went to Railroad Avenue and looked at the re-
mainder of the goods.

Q. You say you went to Railroad Avenue? A.
Jersey City, yes.

Q. And who went? A. Mr. Weinstock and Mr.
Ginsberg and myself.

Q. And there were some goods there of the loss?
A. Yes.

The Vice-Chancellor: He says “the remain-
der of the goods.”

Q. And how long did you stay there? A. Oh, I
stood there about half-an-hour, or maye three-quar-
ters of an hour.

Q. Did the three of you, at that time, make an
item by item examination? A. No, we just checked
up to see if the goods were there that was called
for in the inventory.

By THE VICE-CHANCELLOR :
Q. Did you find them there? A. Yes, sir.

By Mr. KLAUSNER:

Q. Then, after that day, what did you personally
do with reference to making an appraisal of the
loss? A. After we made our general survey, then
they went home, and then Mr. Weinstock and I de-
cided to go over again by ourselves and check up
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the whole thing, and, in case we had any disputes,
then we would call in the Umpire.

Q. That was your understanding? A. Yes. I
called Mr. Weinstock a few times to go over, and
Mr. Weinstock was always a busy man; so finally
I went over myself, and spent about eight or nine
hours myself, and checked up on the complete loss.

Q. You spent that time yourself? A. Yes.

Q. And checked up the complete loss? A. The
complete loss; and I made notations of what I
thought the sound value of the loss was, and the
damages. On one occasion when I was over there,
I met a man checking up, also. I asked him who
sent him there, and he said—

Mr. Vanderbilt: I object.
The Vice-Chancellor : I will sustain the objec-
tion.

Q. Do not tell us that, Mr. Silverman; you
checked up your own item-by-item statement? A.
Yes; then I went to Mr. Weinstock’s office, on nu-
merous occasions, and tried to straighten it out
with him.

Q. Well, did you, after that first occasion, ever
oo to the loss with Mr. Weinstock again? A. No,
not as I recall.

Q. Did you, after that first occasion, ever go with
Mr. Ginsberg to the loss again? A. Never.

Q. So that the only time that the three of you
were at the loss was on the first occasion, when you
all first saw the loss, for the first time? A. About
April 12th, yes.

Q. And after you made your item-by-item ap-
praisal you say you went to the office of Mr. Wein-
stock? A. On numerous occasions, yes.
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Q. And did you see him there? A. I did.

Q. About when was that? A, Oh, I must have
been there on the 15th of April, I believe, and I was
there, I believe on the 17th, and I believe I was
there on April 20th.

Q. You are not exactly certain of the dates? A.
No.

Q. But were they between—

Mr. Vanderbilt: He does not say any certain
dates, at all.
The Vice-Chancellor: He says, “about”.

Q. But it was sometime between April 12th and
the date of the alleged award, April 28th? A. Yes,
sir.

Q. And when you went to Weinstock did you go
over the loss with him, item by item? A. Noj; we
took up the furniture loss.

Q. Well, that furniture loss had nothing to do
with this loss? A. No; but we never took up the
fixture loss.

Q. You started to tell us about the furniture loss
-——just to clarify the situation, what did you mean
by that? A. I had two losses—I was Appraiser for
two losses, one on household furniture and on on
the stock and fixtures.

Q. That was the household furniture? A. Up-
stairs, yes—and one on the stock and fixtures in
the store.

Q. And the only question here was the one on the
stock and fixtures? A. Stock and fixtures.

Q. There is no question about household furni-
ture in this case? A. No, sir.

Q. Now, you say you took up the question of the
furniture loss—did you ever go over, item by item,
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with Mr. Weinstock, each item of loss on the stock
and also on the fixtures? A. Never did.

Q. What did you do with Mr. Weinstock? A.
On our three meetings that I had with Mr. Wein-
stock he was more concerned just merely in looking
over the bills of the stock ; he was interested mostly
in looking over the bills for the stock, which I had
produced.

Q. You produced the bills? A. Yes; and finally,
at the last time I was there, he suggested to me
that on account of every time we would meet there
there was so much noise in his office (he was a very
busy man, he was interrupted every two minutes
on his ’phone—he has so many cases that he is ad-
justing) that we would meet on April 27th, I be-
lieve, at Mr. Gimsberg’s office, in a private room,
that we could sit there and go over the whole loss,
and if we disagreed then we would have Mr. Gins-
berg right there with us, to go over the whole mat-
ter with us.

Q. You were to meet him on April 27th? A. Yes.

Q. And in the event you differed you could then
call in Mr. Ginsberg? A. Yes, call in Mr. Gins-
berg.

Q. Did you meet him on April 27th? A. No; a
couple of days before April 27th I recall that Mr.
Weinstock had written me that he had to be in
court, and would we make it on April 28th.

Q. Is that the letter you refer to, dated April
23d, addressed to you (showing the witness a
paper) ; is that the letter you are now referring to?

A. Yes, sir.

The Vice-Chancellor: Contained in Exhibit

what?
Mr. Klausner: Contained in Exhibit C-5.
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Q. And you say that he wrote to you that he
could not meet you on the 27th, but could meet you
on the 28th? A. Yes.

Q. And did you, as the result of that letter, meet
him? A. T suggested to meet him at 12:30 instead
of 2:30, because my folks had come from Miami that
afternoon; so I met him about 12 :30.

Q. Where? A. At Mr. Ginsberg’s office.

Q. When you came there was Mr. Weinstock al-
ready there? A. Mr. Weinstock and Mr. Ginsberg
were there when I arrived.

Q. Where did you find Mr. Weinstock? A. In
with Mr. Ginsberg, in his office at 116 Nassau
Street, I believe, in New York City.

Q. And when you came into the office there, what
was said—will you just tell us, from the beginning,
the entire conversation? A. We spent about five
minutes going over old times, as it had been a good
many years since we three got together, and we
spoke about various losses; then I told him that
my folks were coming back from Miami this after-
noon, and I wanted to get away as soon as possible,
and then I said, “Gentlemen, now I am here as the
appraiser on household furniture and also on the
stock and fixtures”; I says to Weinstock, “Let us
get, together at one thing at a time,” and Mr. Wein-
stock and I sat down on the household furniture
loss.

Q. Just the two of you? A. Just the two of us.

Q. Was Ginsberg there at that time? A. Gins-
berg was sitting right alongside of us; we spent
about ten minutes on the household furniture loss;
1 wanted something like seven hundred and some
odd dollars, and Mr. Weinstock made it about four
hundred and some odd dollars, and we could not
agree, and we had it item by item; so finally I—

40
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Q. Did you have the item-by-item statement be-
tween you? A. Yes.

Q. Over the furniture loss? A. Over the furni-
ture loss. Then Mr. Ginsberg went over the figures,
and he made it $625, and I said, well, it was not
satisfactory, but it was a fair appraisal, and the
three of us signed the appraisal blanks—Mr. Wein-
stock, myself and Mr. Ginsberg.

Q. Now, that was done first—then what hap-
pened? A. That occupied about fifteen minutes of
our time; then I said, “Now, gentlemen,” I says,
‘“we are through that one thing, that is the house-
hold furniture loss; before we start in on the stock
and fixture loss T want to object to Mr. Ginsberg
being here as the umpire on the ground that since
T have agreed for him to be appointed I find that
he is not an impartial man, that he is very friendly
with Mr. Weinstock in his private business deal-
ings, ete., and I do not think that he ought to be
the right man to act as umpire”; and I stated four
or five objections; so Mr. Weinstock says, “Well,”
he says, “let us talk of losses,” he says, and over-
ruled my objection. I said, “Well, if you gentlemen
feel that way,” I says, “let us get together.” So
Mr. Weinstock said, “Give me your figures, and we
will go over each item.” I pulled out my inventory
that I had all prepared, with the figures, which I
went over; I had spent about seven or eight hours
on it ; Mr. Weinstock said, “I haven’t got my figures
with me,” he says, “but I figure the loss at $4,000.”

Q. Weinstock said that? A. Yes—“I haven’t got
my figures with me, but I have figured the loss at
$4,000.”

Q. And he had no item-by-item statement? A.
He had none at all. I said, “How can you figure

40 the loss at $4,000 if you haven’t got your figures
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here?” and, furthermore, I said, “I figure the loss
about twenty-nine or thirty thousand dollars”; I
said, “there is quite a big difference” ; I says, “may-
be you are right, and maybe you are wrong; let us
sit down and go over each item, and see who has
made the mistake”; so Weinstock said, “We don’t
have to have that—Ilet the umpire decide; we can’t
agree.” T said, “Wait a minute, I take an excep-
tion; you see we haven’t made any attempt to agree
on any figure”; I said, “if you will produce your
figures, or go over my figures, and if we cannot
agree, then we will let the Umpire decide, although
I object to the Umpire because I do not believe he
will give a fair decision because he is very friendly
towards you.” “It don’t make any difference, he
says; Mr. Umpire, it is up to you.” Mr. Ginsberg
pulled out of his pocket a paper and said, “Gentle-
men, there is the award,” and he hands me over a
typewritten award, also a bill for his fees.

Q. That is, Mr. Ginsberg? A. Stepped right in,
and said, “Gentlemen, here is the award,” and he
hands me over a typewritten letter with the award,
also a bill for his fees.

Q. Do you mean he took out of his pocket a paper
and said, “Here is the award”? A. “Here is the
award,”—and gave me a copy, and gave Mr. Wein-
stock a copy.

Q. Well, had Ginsberg gone over with you, or
with Weinstock, item by item, the figures? A. No,
sir, never spoke about it.

Q. Prior to him handing you that? A. Never
did ; the whole thing took about fifteen minutes.

The Vice-Chancellor: The witness says Wein-
stock did not go over it item by item, so Gins-
berg could not.

The Witness: Exactly.
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Q. And he had that all prepared? A. All pre-
pared ; he said, “Gentlemen, there is the award.”

Q. And is that the paper he gave you (pointing
to a paper as one of those marked Exhibit C-5)?
A. That is the paper, yes.

Q. Tt is dated “April 28, 1926,” addressed to
«Messrs. S. W. Silverman and D. Weinstock, Re Ap-
praisal of Melton Brothers, 620 Washington Street,
Hoboken, N. J.”, signed “B. Ginsberg”? A. Yes,
sir.

Q. And that is the paper he gave you? A. Yes,

Sir.
By THE VIieB-CHANCELLOR:

Q. This letter indicates that there was some dif-
terence between you fellow-appraisers—it says, “I
have carefully considered the differences submitted
to me by you two gentlemen in the above matter’—
what do you say as to that? A. That is what sur-
prised me, because we had never had any differences,
never spoke about it; and he brings out that paper
as the award, and T objected to it immediately.

By MR. KLAUSNER :

Q. Did you ever see Ginsberg personally between
the time that you first went there, on about April
12th, when the three of you went there for the first
time, and the time that you went on April 28th? A.
No, sir, I did not.

Q. Did you ever submit any differences to Mr.
Ginsberg prior to April 28th? A. No, sir, I did not.

Q. You say you were surprise to have him give
you that? A. I was astonished; I was thrown off
my feet when he pulled it out of his pocket; I said,
“Here, how could you make an award? I never
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called you in.” He said, “I had a man working
on that for ten days,” he said.

Q. And, together with that, he handed you a bill?
A. A bill, yes.

Q. Did you say anything further to him when he
handed you this proposed award? A. I said this—
I says, “Gentlemen”—T addressed both of them—I
sald—“I see I am licked;” T says, “as long as the
Umpire has given an award,” T says, “let the Um-
pire show me his figures.” He says—“If you gen-
tlemen want my figures T will give you a copy.” I
said, “That is what T want.” He said, “I will mail
it to you.”

Q. You asked Ginsberg for a copy of his figures
upon which he based his award? A. Yes.

The Vice-Chancellor: Is there not some refer-
ence in that letter to Mr. Ginsberg’s willing-
ness to give them a copy?

Mr. Klausner: Yes.

The Vice-Chancellor: What does it say?

Mr. Klausner: He says, “If any of you gen-
tlemen would like to have a copy of the same
I will gladly furnish you with the same.”

A. And T immediately demanded it, according to
his statement, and he said he did not have it; he
said—*“I will mail it to you to-night.”

Q. So you asked him for a copy of his figures
upon which he based this award? A. Absolutely.

Q. And this (referring to the copy of the award)
did not come to you through the mail? A. Oh, no,
it was handed to me right there.

Q. Did you receive a copy of the figures from Mr.
Ginsberg upon which he based this award? A. T
did not.
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Q. Did you ever receive a copy through the mail,
or from Mr. Ginsberg personally—a copy of the
figures upon which he based this award? A. I did
not.

Q. Although he said he would mail you a copy
that night? A. Yes; and I also demanded it—I
wrote and requested a copy.

Q. Was that on April 30th? I show you a copy
of a letter dated April 30th, 1926, addressed to “B.
Ginsberg, 116 Nassau Street, re Appraisal of Melton
Bros., 620 Washington St.,” and ask whether that
is a copy of the letter which you sent? A. It is.

Q. And in there you request again for a copy of
his figures? A. I do.,

Q. And, on the same date I notice another let-
ter (both these letters are part of Exhibit C-5),
a copy of another letter, addressed to Mr. Davis
Weinstock, dated April 30th? A. Yes.

Q. You mailed that letter to Weinstock? A. I
certainly did.

Mr. Klausner: May I ask your Honor to look
at the two letters we just spoke about?
The Vice-Chancellor: All right.

Q. And I show you what purports to be a true
copy of a report regarding stock and fixtures? A.
Yes.

Q. I ask you whether you gave a copy of this to
the Umpire and the Companies’ Ajppraiser, as you
set forth in that? A. I did, on the same day we
were there.

Q. On the same day you gave them a copy of
this? A. Yes.

Mr. Klausner: I offer that in evidence.
Mr. Vanderbilt: No objection.
(Admitted and marked Exhibit C-12.)

113
Samuel W. Silverman—Direct.,

BY THE VicE-CHANCELLOR :

' Q. Whose statement is this said to be? A. That
is my statement, in conjunction with my inventory,
which each one received a copy of.

BY MR. KLAUSNER :

Q. That was given to them when? A. At the
time we had our meeting, on April 28th, at Mr.
Ginsberg’s office.

Q. Now, after that—after writing these letters
that we have just pointed out—to Weinstock and
Ginsberg, did you report to Melton Bros? A. I told
Mr. Melton exactly what transpired, and I told him
1t was up to him to see an attorney, as I stepped
out of the picture and I was no more in the case.

Q. And this is the report you gave to Melton
Bros. (showing the witness a paper)? A. Yes, sir.

Mr. Klausner: I offer it.

Mr. Vanderbilt: I object. That is not bind-
ing on the defendants.

The Vice-Chancellor: How can that be evi-
dence?

Mr. Klausner: All right; T withdraw it.

Q. After that, now, you reported to Melton Bros,
and said you were “out of the picture”? A. Yes,
sir.

Q. Did you explain the whole situation to him?
A. I explained the whole situation, and told him T
felt sorry for him—

Mr. Vanderbilt: T object to that.

Q. Oh, no—did you explain the whole situation?
A. T explained, yes.

40
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The Vice-Chancellor: How can that possibly
mean anything to me—that he “explained the
whole situation”? I am not expected to know
what that means.

Mr. Klausner: I am just showing the se-
quence of events, your Honor.

The Vice-Chancellor: T know; you are ask-
ing him to “explain the whole situation”—that
cannot be of any value to me.

Q. Did you tell Mr. Melton everything that trans-
pired?

The Vice-Chancellor: That don’t mean any-
thing to me, either. Let him tell what he did
say.

Q. What did you tell Mr. Melton? A. I told him
about the various meetings I had with Mr. Wein-
stock, as his appraiser; and I told him of the last
meeting I had in Mr. Ginsberg’s office, and exactly
what happened, and how the award was given ; and
I told him, in my opinion, that he did not get a
square deal, and that the award was not according
to law; that I did everything in my power, as his
appraiser, to be fair, but T was treated unjustly,
and it was up to him to see a lawyer and have
the award set aside, or start an action against the
Insurance Companies. He asked me who would I
suggest; I said, “I don’t suggest no lawyers, because
everybody is my friend; “I said “suit yourself.”

Recess until two o’clock, p. m.
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(Afternoon Session)

Hearing of the matter resumed at two
o’clock, p. m.

SAMUEL W. SILVERMAN, recalled.

DRECT EXAMINATION RESUMED BY MR. KLAUSNER:

Q. Now, about how soon after April 28th, did you
have that conversation with Mr. Melton? A. The
following day.

Mr. Klausner: I would like to call the
Court’s attention, at this time, to some of the
letters in Exhibit C-5—first, a letter dated May
11, 1926, addressed to E. D. Walton & Son
(they being the Adjusters in the case) from
Kinkead & Klausner (handing the same to the
Court).

The Vice-Chancellor: Yes—well, you say
nothing in there about this award, do you?

Mr. Klausner: Nothing is definitely said in
there, other than just generally to take up the
matter. Generally, to the same effect, I call
your Honor’s attention, in the same Exhibit, to
a letter dated May 18, 1926, to the same people
(handing the same to the Court).

The Vice-Chancellor: All right.

Mr. Klausner: I would like to call your
Honor’s attention, in the same Exhibit, to a
letter dated May 24th, to the New York Board
of Fire Underwriters (handing the Court the
same). i

The Vice-Chancellor: How can that be pos-
sibly used as evidence against these people?

40
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Mr. Klausner : If your Honor will read them,
I think your Honor will see the various people
there who represent the various Insurance
Companies. We received that information, and
then wrote to them. Your Honor can notice
that the Insurance Companies answered these
letters, and I just want to show how it came
into Mr. Vanderbilt’s hands. The letter your
Honor is now looking at was a letter that was
offered in evidence by the defendants, and, on
June 26th, it shows that Mr. Vanderbilt now
has the matter in his hands. We had written
to Mr. Vanderbilt, your Honor will notice, on
June 1st.

The Vice-Chancellor: What is the date of
that letter, did you say, from Vanderbilt?

Mr. Klausner: June 26. And your Honor
will notice that on the same date that he wrote
to Melton Bros. he wrote to Kinkead & Klaus-
ner, advising of this examination. On June
28th, I particularly call your Honor’s atten-
tion to a letter addressed to Arthur T. Vander-
bilt from Samuel Silverman—a copy of it—I
particularly call your Honor’s attention to that
letter, and also to a copy of a letter which was
enclosed in that.

Q. I ask you, Mr. Silverman, if this is a copy of
the letter, a copy of which you enclosed with the
letter of June 28 (showing the witness a paper)?
A. Well, I will have to look at the letter first to
find out.

Q. A letter dated June 28th, addressed to Mr.
Vanderbilt (showing the witness the letter referred
to in the Exhibit C-5) ; is that a copy of the letter
which you wrote to Melton, that you enclosed? A.

Yes, his is the report to Melton, yes.
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Mr. Klausner: I offer it in evidence; that is
a copy of the letter which was sent to Mr.
Vanderbilt.

The Vice-Chancellor: Have you the original?

Mr. Klausner: Have you the original, Mr.
Vanderbilt?

The Vice-Chancellor: What is the purpose
of this unless it is to meet the charge of laches?

Mr. Klausner: Exactly; on April 30th they
knew it, and on June 28th, beside the telephone
calls, he had this in his hand.

(The original letter called for is produced by
Mr. Vanderbilt, and is offered in evidence by
Mr. Klausner.)

The Vice-Chancellor: I will admit it for that
purpose.

(Marked Exhibit C-13.)

The Vice-Chancellor: It seems to me that is
a secondary consideration for me to have here
before me, though; the primary consideration
ought to be the charge you make—

Mr. Klausner: That they never agreed?

The Vice-Chancellor: Yes—all that is con-
cerned with that, and the fraud you allege
against the Companies.

Mr. Klausner: Yes, but I want to show the
whole situation in the case.

The Vice-Chancellor: Yes; but you are an-
ticipating the other sides’ case, you see. It
might not get that far in this case—I don’t
know—assuming that the award of the arbitra-
tors is to be regarded as a lawful proposition;
in other words, your charges may be held not
to be proved, then the other matters would not
be of any consideration.

Mr. Klausner : Exactly.
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The Vice-Chancellor: I think you ought to
try to direct your attention to the primary con-
sideration; and then, if you feel advised that
there is any necessity of your going into this
matter, I suggest that you do that later. I
mention that particularly because I see you
save so many different letters and other indicia
of evidence there that you are referring to from
time to time, that T am inclined to think it will
take up considerable time.

Mr. Klausner: Yes, sir.

Q. Can you tell us whether any of the stock or
fixtures which were at the loss at 620 Washington
Street was removed to other premises? A. Yes, the
fixtures were moved to Railroad Avenue.

Q. Jersey City? A. Jersey City.

Q. And did you see the fixtures there? A. I did.

Q. Do you, of your own knowledge, know whether
they are still there? A. I understand they are in
the basement of the building yet.

Q. They are still in the building? A. They are
still in the building, I understand.

By THE VICE-CHANCELLOR :

Q. When did you last see them? A. Oh, I haven't
seen them since the award, but I passed there about
four months ago, and they were still in that same
place—an old building on Railroad Avenue near

Grove.

By MRr. KLAUSNER:

Q. Did you go with Mr. Weinstock and Mr. Gins-
berg and see those fixtures, at the time of the first

40 inspection? A. Yes.
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Q. About that time? A. Yes.

Q. And some of those goods had already been re-
moved from the place where the loss took place at
the time you made your first inspection? A. Yes.

The Vice-Chancellor: Yes; he testified that
they went from Washington Street over to Rail-
road Avenue.

Q. Oh, did you ever go to Mr. Vanderbilt’s law
office after April 28th ? A. Yes, two or three differ-
ent times.

Q. Can you tell us about when? A. I think it
was in the months of July and August.

Q. Do you remember whom you went with in the
month of July? A. The first time I went with you
and the two Melton boys; and the second time I
went with Judge Kinkead and the Melton boys.

Q. Did you have conversation with Mr. Vander-
bilt on either one of those occasions? A. I believe
on two occasions I did, yes; I tried to get him to
promise to settle this thing up, as a sort of an arbi-
trator.

Q. Well, will you tell us what your conversation
was with Mr. Vanderbilt with reference to this
award—or, just a minute, I withdraw that, I am
again getting ahead—

The Vice-Chancellor: You are anticipating
something that may not arise.

Mr. Klausner: Exactly; I think that is all.

The Vice-Chancellor: I will reserve you the
right to inquire further, if you wish to, with
respect to these matters that you are now fore-
going; but it appears to me your queries are
anticipating some defense that may or may not
be offered.
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CRrosSS EXAMINATION BY MR. VANDERBILT .

Q. Mr. Silverman, you have been in the insurance
adjusting business for a great many years, haven’t
you? A. Quite so.

Q. And for how many years? A. Oh, twenty,
twenty-one or twenty-two—something like that.

Q. And you are thoroughly familiar with adjust-
ing on behalf of the insured? A. Yes.

Q. And you are thoroughly familiar with arbitra-
tions on behalf of the assured? A. I am.

Q. And also as umpire? A. Yes, sir.

Q. When Mr. Weinstock and you met on this ar-
bitration it was not the first time that you had met
each other? A. Oh, of course not.

Q. You knew him well? A. Very well.

Q. And he knew you? A. Very well.

Q. As a matter of fact, you knew Ginsberg well?
A. I hadn’t known Ginsberg, or I hadn’t seen Gins-
berg, or I hadn’t seen Weinstock for quite a few
years before that.

Q. But you were not concerned any with Gins-
berg as an umpire, all you were concerned with was
the Ginsberg, Bernard Ginsberg? A. Yes.

Q. And he was recommended to you as accept-
able to you, on the part of Sonnenfeld? A. Oh, no.

Q. Well, how long had you known Sonnenfeld ?
A. Twenty years.

Q. You have been in business with him? A. Fif-
teen years ago, yes.

Q. You and he were in the insurance adjusting
business here in Jersey City? A. Yes.

Q. And in New York?

Mr. Klausner: I object to that as entirely
immaterial.
The Vice-Chancellor: I will permit it.
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A. Yes.

Q. And you knew that Ginsberg and Sonnenfeld
had office room together? A. No, I never did.

The Vice-Chancellor: The reason I am per-
mitting this is that I want to have the fullest
information about the identity of Ginsberg.

Q. When you first had Ginsberg on the ’phone you
recognized him as a man you had known before and
had had business dealings with? A. No, not ex-
actly.

Q. You told us, when you went to Ginsberg’s of-
fice you spent fifteen minutes ‘“talking over old
times”? A. Well.

Q. How could you “talk over old times” with a
man you had not had any “old times” with? A.
Well, at that second time, when I had Ginsberg ap-
pointed—

Q. When you had Ginsberg appointed? A. No,
when we had Ginsberg appointed—we.

Q. Didn’t you mean exactly what you said when
you said you?

Mr. Klausner: If you will read back you will
find it was ‘“when Mr. Ginsberg was appointed.”

The Vice-Chancellor: I understood the wit-
ness to say what Mr. Vanderbilt is now saying,
and if he is mistaken he can say so.

Q. Now, as a matter of fact, had you not talked
Ginsberg over with Sonnenfeld two or three days
before you and Weinstock met. to appoint the um-
pire? A. No, sir; when the name was suggested—
if you want me to go into details—
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The Vice-Chancellor: I think you have an-
swered the question; now I think you had bet-
ter answer them as we go along.

Q. Sonnenfeld had also, and is still acting as an
adjuster for the insured in various cases, is he not?
A. That is his business in New York, yes.

Q. Well, now, when you first saw Ginsberg, after
the appointment had been made, you recognized him
as a man you had met before? A. Oh, yes.

Q. Where had you met him? A. We have had
dealings together.

Q. What kind of dealings? A. Adjusting losses,
fifteen or twenty years back.

Q. And in those losses Ginsberg represented the
assured? A. Represented the assured.

Q. And, as far as you know, Ginsberg has not
been a Company representative?

The Vice-Chancellor: Well, he says “fifteen
or twenty years back”, so I think that is very
remote.

Q. Imean, up to date? A. I didn’t know what he
had been doing in the past fifteen years.

Q. Didn’t you inquire, before or after the appoint-
ment, of Sonnenfeld? A. Only at the time I went
to Weinstock’s office ; I said “Mr. Weinstock, before
I agree who the name is I want to find out who he
is;” he said,—“Call up Sonnenfeld, he will tell
you”. Sol called up Sonnenfeld.

Q. What did Sonnenfeld tell you? A. He said,
“You know Barney Ginsberg, he is in my office ; you
remember him years ago.” I said, “Well, do you
think he is all right?” He said, “Sure he is all
right.” “Well,” I said, “if you think he is all right,
I will agree to have him appointed.” Then Mr.
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Weinstock spoke to Mr. Sonnenfeld a few minutes,
and finally I said,—*“All right, I think I will ac-
cept Mr. Ginsberg.”

By THE VICE-CHANCELLOR :

Q. That was on the 10th? A. That was on the
12th of April, about ten o’clock in the morning, in
Weinstock’s office.

Q. What was the date you met him? A. On the
12th—two days later. ‘

By MR. VANDERBILT:
Q. In your office? A. Yes.

BY THE VICE-CHANCELLOR :

Q. And at that time you repudiated Ginsberg? A.
No, sir; that was later.

BY MR. VANDERBILT :

Q. You met Ginsberg in your office by arrange-
ment with Weinstock? A. Yes.

Q. And you ’phoned Mr. Ginsberg to come to your
office on April 12th? A. That is right.

Q. On that occasion, at your office, you did not
object to Ginsberg, did you? A. No.

Q. The appointment still looked all right to you?
A. Well, at that second time, yes.

Q. And on that occasion you gave him a copy of
the inventory? A. Yes.

Q. That copy of the inventory you said was some-
what different from some of the others, so later you
sent him another copy of the inventory? A. Yes.

Q. Following that? A. Yes.
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Q. Well, before you sent him the copy of the in-
ventory, Ginsberg and Weinstock and you went out
to look at the loss in the place where the loss had oc-
curred, and also the part that had been removed to
Railroad Avenue? A. Yes, sir.

Q. And you spent about an hour doing that? A.
All told, yes.

Q. All told, about an hour: and there was no
question raised, was there, Mr. Silverman, but that
the count of the goods was accurate—I mean, you
did not have to re-check a number of those articles?
A. Well, we did; that was our purpose of re-check-
ing—to see that the inventory tallied with the goods
that were really there.

Q. And all parties were satisfied that the quanti-
ty of goods there conformed to the typewritten in-
ventory that you were all using? A. That is right;
yes, Sir.

Q. And it was when you got out there to the
scene of the fire, and also at Railroad Avenue, that
it was discovered that Ginsberg’s copy of the inven-
tory did not conform in all respects to that which
you were using and which Weinstock was using,
and so you told him you would send him a copy of
the inventory? A. Yes; that was discovered at the
Hoboken place, at the first meeting.

Q. And you did send him a copy later? At L
gave him my copy, yes.

Q. How much later than April 10th was it? A1
mailed him the copy, I believe, about a day later.

Q. About a day later? A. I imagine so.

Q. I show you papers, and ask you if that is the
inventory that you sent to Ginsberg a day or two

later? A. I cannot say that this is the exact copy.

Q. Well, I direct your attention to the last page

40 —see if there is anything in the last three lines to
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refresh your recollection that it is the paper that
you sent to Ginsberg? A. Noj; this might have been
the copy which I left there the day we agreed, and
the day when we had the fight about the figures.

Q. Well, at any rate, it is the paper which, either
on that occasion, or a later occasion, you gave to
Ginsberg? A. Yes, that was, I believe, and I am
pretty positive that this particular inventory which
I am looking at now was left on Mr. Ginsberg’s desk
the day when Mr. Weinstock and I were there on
the 28th of April, because they were the original
figures that I figured the loss of $32,000.

Q. Those are the figures which you took to them
that day as representing your total of values—is
that correct? A. Yes; but I had changes made;
show me that copy that you had this morning—the
copy showing the award of $29,000. (Paper shown
the witness). This is the paper that I had referred
to, Exhibit 12 ; and on the other inventory I had the
figures revised from $32,000, to $29,649.00—I had
them revised right there.

BY THE VICE-CHANCELLOR :

Q. It appears as $32,000 on the paper shown te
you by Mr. Vanderbilt, does it? A. Yes.

BY MR. VANDERBILT :

Q. Well, this paper I am now showing you, of
$32,000, must have been the first figure you submit-
ted to Ginsberg? A. No;that was submitted on the
same day which I was there.

Q. You mean you gave him the $32,000 figure,
and the same day the $29,000 figure? A. Yes, yes;
exactly.
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Q. Well, how did you hope to do business on any
such basis as that? A. Because I figured the loss
at $32,5675.02—

Q. Why didn’t you speak of it then? A. Well,
because during that night, before I went over to the
meeting, I spent the whole evening going over it,
and I figured that I had figured a little bit teeo high.

Q. Three thousand dellars too high? A. Well,
it. was a forty thousand dellar loss; so then I ve-
vised my figures, and I made this amendment which
you see here (referring now to Exhibit C-12), and
I amended it with the inventory, of which this is a
copy of the inventory ; but where is the copy of this
which he had also?

The Vice-Chancellor: That don’t mean any-
thing on the record, the way you are stating it,
—“this is a copy of this.”

Q. Do you mean to have us understand, Mr. Sil-
verman, that you, as an adjuster of more than
twenty-five years experience, would go into a clinch
with your fellow-arbitrator, and the umpire, armed
with two different papers, one of which states a fig-
ure of '$29,000, and the other of which states a fig-
ure of $32,000—is that what you want us to under-
stand?

Mr. Klausner: I object to the form of the
question.

The Vice-Chancellor: T think the form of the
question is objectionable, as to what he might
do; I will sustain the objection.

Q. Well, you want us to understand, Mr. Silver-
man, that you took both of these papers to this con-
ference with Ginsberg and Weinstock, and that was
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the first time you had presented either of them to
Ginsberg? A. Yes, sir.

The Vice-Chancellor: That is, either of what
two papers?

Mr. Vanderbilt: Either the one I am now
offering, or the Exhibit C-12.

The Witness: Yes, sir.

Mr. Klausner: I object to the presentation of
these.

The Vice-Chancellor: They are not being
presented yet.

Mr. Klausner: Well, to the witness—when
they have different notations on there.

The Vice-Chancellor: You had better wait
until he concludes, now, because he may not
offer it in evidence, and you are not hurt,

Mr. Klausner: All right, I withdraw the ob-
jection.

Q. Why didn’t you change your typewritten fig-
ures on the bottom of this inventory that you of-
fered to Ginsberg to conform to C-21? A. I didn’t
have to. This speaks for itself (referring to XEx-
hibit C-12) ; it speaks for itself.

Q. Well, now, what does Exhibit C-12 cover? A.
It has “Record stock bills presented, total amount
for a period of months was $14,189.f)6”-

Q. Of course that has not the remotest thing to
do with sound value, has it? ‘A. Well, if T read it
I perhaps—

Q. (Interrupting) I mean, that, itself has not?
A. Well, that would give you an idea how to figure
up to find out what the man purchased, and then
you could see how much goods he had there.

Q. But you don’t know how much he sold, do
you? A. Well, in this way I show it—goods bur-
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chased by average monthly record of above bills 18
$4,585 ; so every month he was averaging that much
money in merchandise, and we examined the stock
and investigated and saw at least $6,000 worth of
goods in sight; taking into consideration the store
—that is, the length of time they were there, and
so forth, and the monthly purchase of .the goods by
the bills presented—I have taken for granted that
the inventory as submitted by the assured is correct,
amounting to $13,217.99; I have deducted 159% for
over-value, and made a sound value of $11,235.32,
and deducted 10% for the depreciation from any
‘sound value, thereby leaving a balance of $10,111.79,
which is my honest opinion of the loss on the stock.
That is how I arrived at my figure. It is very hard
for any appraiser to arrive at a loss on a big build-
ing, when the building is on fire; the thing is all
bulked together; you cannot obtain the accuracy of
the thing; a man must judge on that. Now, many
times, in a man’s anxiety in filing a bill, he will
over-value his stock; so I took into consideration
the over-value, and also took into consideration the
stock being old and the depreciation in it.

By THE VICE-CHANCELLOR:

Q. And, on the other hand, the representative of
the Company would minimize the value, wouldn’t
he? A. Exactly.

Q. Each one sparring for his own interest? A.
That is the idea.

By MR. VANDERBILT :

Q. Then you have to take the thing in bulk, don’t
yvou? A. Yes, sir.
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Q. These red figures on here are not yours, are
they? A. No.

Mr. Vanderbilt: I ask to have this marked
for identification.

(The paper was marked Exhibit, D-3 for iden-
tification.)

Q. Is this place in Railroad Avenue, Jersey City,
a place where Pottberg has a place of business? A.
N 0, sir.

Q. Now, what was the next that you saw of Gins-
berg between the date of April 10th, I think it was,
that you met at your office, and April 28th? A.
April 12th and April 28th.

Q. Up to April 28th nothing had occurred which
kad shaken your faith in Ginsberg as Umpire, had
it? A. Yes, sir, it had, before April 28th.

Q. What had occurred that had shaken your faith
in Ginsberg? A. Why, the way he acted by sending
men around to look at the place; and when I called
him up on the ’phone and asked him “What is the
idea?” he says,—“Well, I am handling this loss my
own way,” and he says, “I am not acquainted with
fixtures, and I have got an expert man to go over it.

BY THE VICE-CHANCELLOR :

Q. Had he, up to that time, been asked by you
two appraisers to consider any disagreements? A.
Oh, never.

By MR. VANDERBILT :

Q. But you had asked him to go over there and
look at the stock, with you, hadn’t you? A. Just to
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make a general survey; that is very common among
umpires and appraisers.

Q. You were merely following the accepted prac-
tice in that respect? A. Sometimes.

Q. Well, now, when you went to this meeting at
Ginsberg’s office on April 28th you spent the first
fifteen minutes talking over old times? A. Yes.

Q. Your relations to Mr. Ginsberg, up to that mo-
ment, had been very friendly? A. We are, even to-
day; we are friendly even to-day, as far as I am
concerned.

Q. Well, you are a friend of everybody’s? A. Yes.

Q. So you spent the first fifteen minutes talking
over old times, and, in those fifteen minutes, you
raised no objection to Ginsberg as the Umpire, did
you? A. Why, yes, 1 spoke to him about it, and
ahout private affairs.

Q. What do you mean? A. Well, we were speak-
ing about real estate and other matters.

Q. Well, I mean, in the first fifteen minutes you
raised no objection to Ginsberg as the Umpire?

The Vice-Chancellor: My recollection of his
testimony is that when they got together they
got to talking about some old affairs, and about
some losses that they might have had experi-
ence with; and then the witness said,—“Now,
we are here for a purpose; let us get down to
business”, and then they started in on this mat-
ter and he immediately objected.

Q. Well, you started in on the furniture loss,
didn’t you? A. Well, before we started anything
I made a general objection; I made five objections

at that time.
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Q. What were the five? A. Well, I don’t remem-
ber the whole five. First, I did not think he was
impartial.

Q. Did you tell him why you did not think he was
impartial? A. Well, because he was in business, I
understood, with Mr. Weinstock.

BY THE VICE-CHANCELLOR ;

Q. You are asked whether you told him that? A.
Yes, I told him I understood they were both in
business together, and were very friendly, and I
didn’t think I could get a square deal.

BY MR. VANDERBILT :

Q. That is one reason—what else did you urge?
A. Oh, I don’t know—oh, yes, then I told him I
found out from Mr. Sonnenfeld and through my
brother that Mr. Ginsberg had helped the assured to
make an inventory, or proof of loss, I mean—to
file a proof of loss.

Q. Helped Melton make up the proof of loss? A.
Yes.

BY 1HE VICE-CHANCELLOR ;

Q. Helped Melton? A. Yes, helped Melton, on
behalf of Sonnenfeld to make up the proof of loss.

Q. What had Sonnenfeld to do with the proof
of loss—was Sonnenfeld representing Melton? A.
Sonnenfeld was working in conjunction with my
brother, for Melton.

BY MR. VANDERBILT ;

Q. So vour brother, Harry Silverman, and Son-
nenfeld were really Melton’s Adjusters? A. Yes.

40
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Q. And Sonnenfeld had got Ginsberg to help
make up the proof of loss? A. Yes.

Q. Well, how did that make you feel, or make
you think, rather, that Ginsberg was unfriendly to
the assured? A. Well, I took into consideration
—I said to Mr. Ginsberg I didn’t think it could be
fair on either side; I says,—“Here, on one occasion
you have made an inventory and proof of loss for
that assured; on the other hand, you are acting as
the Umpire, and,” I says, “you are friendly with
Mr. Weinstock, which I have found out now, and
which makes me believe that I will not get a square
deal.”

Q. In other words, the only thing that worried
you was you feared that Ginsberg might be un-
friendly to the Insurance Companies? A. No, I
never did ; I never did; he has never been unfriend-
ly to the Insurance Companies; I take an exception
to that, Mr. Vanderbilt.

Q. You will take an exception? A. Yes.

Q. Well, I hope the Court will note it. Now, give
me the other three reasons? A. I don’t recall ex-
actly, but those are practically the reasons which I
objected to at that particular day.

Q. This was a very important matter, wasn’t it,
Mr. Silverman? A. Yes.

Q. And if you had three more good reasons, then
vou could remember them now, couldn’t you? A.
I have practically told you all my reasons.

Mr. Klausner: I think the third reason he
mentioned was that the Umpire said—
Mr. Vanderbilt: I do not think counsel

should do that.
The Vice-Chancellor: He did mention it, but

I do not think you ought to say what they are;
you can object, if you want to.
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Mr. Klausner: I object to him saying those
were the only two reasons, when the witness
has stated more than two reasons.

The Vice-Chancellor: Well, I remember what
he said—at least, I think I do; if I do not, re-
mind me afterwards of it in the argument.

Q. Then, as I recall it, after you talked over old
times for fifteen minutes you entered a general ob-
jection, with these five reasons, two of which now
always have remained in your memory, to Ginsberg
as Umpire? A. Yes.

Q. And then you proceeded to adjust the house-
hold furniture loss? A. The household furniture,
yes.

Q. And you permitted Ginsberg to act as Umpire
in that matter? A. Well, my objection had been
overruled, and I allowed him to go ahead because
he didn’t know practically anything about the fur-
niture.

Q. And you went ahead and signed the award,
then and there, of Ginsberg? A. Yes, for $625.

Q. In other words, you stood by without making
these objections, and co-operated with the Umpire,
whom you knew and believed to be not impartial,
whom you thought was in business with the other
appraiser, and you let him cut your figure down,
and you signed the award agreeing to it, on the
furniture? A. I said,—“Let us get that out of the
way.”

Q. (Showing the witness a paper) And this is
your signature on the award? A. Yes.

Mr. Vanderbilt: I offer that in evidence.
Mr. Klausner: I object to that, as being en-
tirely immaterial.
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The Vice-Chancellor: What have you got to
say to it, Mr. Vanderbilt?

Mr. Vanderbilt: He said he objected to Gins-
berg first, and then proceeds, within the next
five minutes after, when Ginsberg cuts his fig-
ure down from $684 to $625, and signs the
award with Ginsberg—an objectionable Um-
pire.

The Vice-Chancellor: I will receive it, sub-
ject to your objection. I remember what he
said. The witness’s figure was very much in
disproportion with the figure of the other Ap-
praiser, and Mr. Ginsberg fixed the figure at
six hundred and something, and then this wit-
ness says,—“Well, I don’t think it is hardly
enough, but, nevertheless, it is a fair amount,
I will agree to it”’—substantially that.

Mr. Klausner: Yes.

The Vice-Chancellor: Well, I will permit it;
it cannot, perhaps, influence your case as much
as the other side may think it can, in my esti-
mation; but I think it is some evidence of his
acts with respect to Ginsberg. I will permit it.

(The paper is marked Exhibit D-4 for iden-
tification.)

Mr. Klausner: Well, it would be improper
for me to object to it, because it is merely of-
fered for identification.

Mr. Vanderbilt: “For identification” is what

T said.

Q. These goods that were involved in this loss,
Mr. Silverman, were all of them ordinary, every-
day, standard goods, weren’t they? A. What are
you referring to stock, or fixtures?

Q. Both? A. The stock was ordinary candy stock
and the raw materials for manufacturing, and the
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raw ice cream materials, etc., and the ordinary fix-
tures you find in stores along in that vicinity.

Q. Well, I mean so that if you had an inventory
available to you, you would know what was meant
by that inventory, and a competent man, versed in
that business, would know the value to assign to
them? A. You would get your values from the
various dealers, etc., and compare the figures.

Q. Now, you went over to this conference at Gins-
berg’s office on the 28th, armed with these two
papers, D-3 for identification, and C-12? A. Yes.

Q. Did you have detailed figures? A. Yes, sir.

Q. Where are they? A. I will ask you for the
inventory—tbe same copy as this—as to how I ar-
rived at my figures.

Q. Who has got it? A. Why, you people had a
copy; Mr. Weinstock had his copy.

Q. Well, your copy? A. The attorney had a copy
here just a little while before. I asked where the
copy was of this paper known as Exhibit C-12; T
gave my copy to Mr. Melton; I brought a copy to
vour office when we were there; you saw it your-
self—how I arrived at the figures.

Q. So it is still somewhere in the possession of
you or Mr. Melton?

The Vice-Chancellor: And vou too.

Mr. Vanderbilt: I did not have it; it saw it.

The Vice-Chancellor: He says he gave it to
you.

The Witness: T gave it to you, and vou sent
it back with the bills.

Q. You got it back? A. T got it back from you,
ves; I don’t know where it is now; we had it in
Trenton, T know.
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Q. Have you got your detailed figures? A. I can-
not find them here now.

Q. Were they typewritten, or in pencil? A. They
were typewritten, the same as this (referring to Ex-
hibit D-3), and I put my checks alongside my fig-
ures of the sound value and damages.

Q. You have not got that paper available now?
A. No, I have not. :

Q. Now, referring to the proof of loss, which )‘70.11
had before, Mr. Silverman (referring to Exhibit
C-11), this proof of loss is the ordinary form of
proof of loss, is it not? A. It is.

Q. Customarily used by all Adjusters? A By
all Adjusters and brokers in the insurance bu§1ness.

Q. And on page 2 it refers to how many items?
A. Two items—“Stock” and “Fixtures”.

Q. “Stock” and “Fixtures”? A. Yes, sir.

Q. Were you there when the award was made
out?

The Vice-Chancellor: What do you mean by
that?

Mr. Vanderbilt : In Mr. Ginsberg’s office.

The Vice-Chancellor: He said Mr. Ginsberg
took it out of his pocket.

Q. No, the award—were you there when the
award was made out?

Mr. Klausner: I object to the form of the
question, because of the fact that there is no
award in this case; our contention is that
there is no award, there is a “proposed award.”
 The Vice-Chancellor: Has that paper got an
exhibit number yet?

Mr. Vanderbilt: No, not yet.
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Mr. Klausner: The paper that has been of-
fered in evidence is j<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>