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REPORT. 

To the Senate and General Assembly of the $tate of New Jersey 

The Committee of the Legislature appointed by the President 
of the Senate and the Speaker of the House of Assembly, pur­
suant to the provis10ns of Joint Resolut10n No 9, Laws of 1906, 
page 742, respectfully submits herewith its report 

The said Joint Resolution is as follows 

"JorN'r RESOLUTION No 9 J' 

"Joint Resolut10n providing for the appointment of a committee 
of the Legislature to investigate the granting of I i ipanart 
lands by the State, and i eport what changes, if any, should 
be made in the law in connect10n therewith 

BE IT RESOLVED by the Senate and General Assembly of the 
State of New Jersey 

r That a committee of the Legislatme, to consist of three Sen­
ators, to be appc;nnted by the President, and five members of the 
Genet al Assembly, to be appointed by the Speaker, be authorized 
and directed to investigate the enhre subject of the granting by 
the State of leases and g1 ants of i 1panan lands, what methods 
have been pursued in the past, what lands are now held by the 
State w~1ch may he1eafter be the subject of npa11an lease or 
grant, what lands have been heretofore granted by the State and 
under what cond1t10n, what methods have been used for the de­
termination of values m fixing the rentals, and in general the 
whole subject of leases granted by the State of its ripanan lands 

2 The said committee shall have the nght to employ counsel, 
a stenographer and other clei ical assistants as may be necessary, I 

and, with the approval of the Governor, fix their compensat10n, 
,which shall be paid by the Treasurer on the warrant of the Comp-
troller ~ 

3 ' The said committee shall have the authority to sit aftei the 
final adjournment of the Legislature 

(5) 
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4 This resolution shall take effect -immediately Approved 

May 22, 1906" 

The Committee held its first session m the Senate Chamber at 
Trenton, on July nth, 1906, the entire Committee, cons1stmg of 
Senators Wakelee, Avis and Mmturn, and Assemblymen Crow­
ther Reed Tones Holcombe aiid Barber, was present 

S~nator' Edmu~d W W akelee was selected as Chairman, As­
semblyman A N Barber was selected as Secretary, and the At­
torney General, Robert H McCarter, Esquire, was 1 equested to 
serve,as counsel Mr Frederick W Gmchtel was appointed offi­
cial stenographer, and John D Lovett was appomted sergeant-at-

arms 
The Riparian Comm1ss1oners and their Secretary and Engi-

neer were requested to appear before the Committee ~nd bring 
data

1
and maps bearmg on the subject of the ~omm1ttee's mves-

tigation ' 
Many mee:tmgs were subsequently held by the Co11;m1ttee, at 

which were exammed the Riparian Comm1ss10ne1s, their Sec1e­
tary and Engmeer, former members of the Board of R1pa11an 

0 

Commissioners, the former Counsel of the Board, cJ:nd a lai ge 

number of witnesses 
, A g1 eat quantity of testimony was 

1
taken and 1s he1 ew1th sub-

mitted m prmted fo1 m for the consideration of the Leg1§lature 

HISTORY OF S'l'A'l'E'S 'l'I'I'LE 'l'O RIPARIAN LANDS 

The Committee deems 1t of mterest m this connect10n to briefly 
refer to the source of the title of the State to 1ts lands under water 

The common or popular idea formerly was that the owner of 
the abuttmg upland was also the owner of the land under water 
adjacent thereto, so far as not to mterfere with navigation, and 
when the State, through its appomted agents, took absolute and 
notorious control of its lands under water from the lme of mean 
high water out to such limits as were fixed for the improvement, 
by reclamation and construction of docks and wharves, there was 
much objectiqn and some litigation on the part of owners of ,the 1 

water front lands to the assumption of title by the State 
The title of the State 1s founded m the ancient doctrme of the 

sovereignty of the Kmg The fo st diversion of the title of the 
Kmg 1s that of the grant from Charles II to James, the Duke of 
York, March 12th, 1663 This grant covered much of the land 

i 
I 

along the coast, from Ma1yland to Mame, dnd on June 24th, 
1664, James, the Duke of York, sold to Berkeley and Cartar,~t 
that pa1 t of the g1 ant f1 om Kmg Charles, of March 12th, \663, 
now known as' New Jetsey, and 111 1676, New Jersey was d1v1ded 
mto East and West Jersey and held by; what were known as the 
Lords Proprietors 

In the year I 702 these Propnetors sun endered to Queen Anne 
all the 11ghts of Gove1 nment held by' them, reservmg, howeve1, 
the rights of p1operty The title to the soil o{ the tidal wate1s was 
not w1th111 the reservat10n, but agam passed by the sunender of 
the Government of the prop11etors to the Crown of England 

Thus the title to the lands under water, bem,g vested m the 
Kmg of Great Bntam, at and before the Revolut10n of 1776, be­
came vested, by, the law of nat10ns and the 11ght of conquest, 
m the people of the then Colony, and now State, of New Jersey, 
by the successful War of Independence 

No general supervision or control seems to have been exer­
cised by the Sltate over its lands under water until 1851, when 
the Legislature passed what is known as the Wharf Act, entitled 
"An Act to auth01ize the owners of lands upon tide waters to 
bmld wharves 111 front of the same" (P L I85I) p 335) The 
Legislature did, however, from time to time, by special acts, 
make grants of npai ian lands to different persons 

The \i\Tharf Act gave to the Freeholders 'of the vanous nparian 
counties the authority to license, under certam conditions, i 1pa­
nan owners to wharf out mto the tidal waters of the State 

In 1864 (P L I864) p ,68I), the Legislature appomted a 
Comm1ss10n to look mto the subje<i of the npanan 11ghts of the 
State, and m 1865 ihls Comm1ss10n made a repo1 t 

I 
In 1869, 

(P L I869, p IOIJ), the act was passed creatmg the Riparian 
Commiss10n and repealmg the Wharf Act as to the Hudson 
River, New Y01k Bay and Kill von Kull In 1891 (P L I89I) 
p 2I6), the Wharf Act vvas repealed as to the rest of the tidal 
waters of the State, and thereafter the R1pa11an Conumss10n wa-; 
the only somce th1ough which npanan grants were made 

Attent10n 1s here called to the fact, that until 1891 the Free­
holders of the npanan counties of the State also had authority to 
giant licenses to build docks, exceptmg as to the Hudson River, 
New York Bay and Kill von Kull " 

With this short h1stoncal review let us take up the subjects 111-

the order named 111 the J omt Resolut10n ' 
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I "What methods have been pursued m the past " 
(a) The methods purued m the past have been conveyances 

by grants m fee to the npanan owner, or under consent by the 
npanan owner 

( b) Ueases m perpetmty at a fixed principal sum, 
1

beanng m­
terest at seven per cent per annum, with provis10n, upon applica­
tion by the leasee, for convers10n mto a grant m fee 

( c) Licenses upon terms and compensat10n fixed by the Com­
miss10n and revocable at the pleasure of the Commiss10n 

( d) \ Licenses to railroad corporat10ns made under the Thirty­
sixth Stect10n of an Act of the Legislature entitled "An Act to 
authorize the formation of railroad rorporations and re;gulate the 
same," approved Apnl 2d, r 873 and the supplements thereto 

2 "What lands are now held by the State which may he1eafter 
be the subJect of npanan lease or grant " 

The followmg 1s a statement of the unsold lands of the State 
111 its vanous npanan counties 

Hudson River, 
Rivers and Creeks, ,, 

Bergen County 

Hudson County 

Hudson River, New York Bay, Kill von Kull, 
Newark Bay, Hackensack River, Ci eeks, etc, 

Essex C aunty 
~ 

Newark Bay, Passaic River, 

Union County 

Newark Bay, Arthur Kill, \ 

7¾ miles 
22 miles 

r¼ miles 
215 miles 

17 5 miles 

Elizabeth River, Rahway River, N orses Creek, 
3 miles 

20 miles 

Middlesex County 

Ai thur Kill, 

M omnouth C aunty 

Ocean, Bays, Riv~i s and Creeks, 

5;/2 miles 

about 60 miles 

9 

Ocean C aunty 

Bays, Rivers Ocean and Creek, 

Burlington County 

Ocean, Rivers and Creek, 

Atlantic County 

Ocean, Bays and Rivers, 

Cape May County 

Ocean, Bays and Rivers, 

Cumberland C aunty 

BayJ Rivei and Creeks, 

Salem County 

J3ay, River and Creeks, 

Gloucester C aunty 
I 

Rivers and Creeks, 

Camden County 

Rivei s and Creeks, 

Mere er C aunty 

River and Creek, 

about 145 miles 

about 130 miles 

145 miles 

115 miles 

115 imles 

85 miles 

40 mlles 

4 miles 

8 miles 

It was estimated by the Engmeer of the Commiss10n that the 
above unsold lands are w01 th about $15,000,000 

The followmg is a supplemental statement of the unsold lands 
of the State, prepared and testified to as an active asset or lands 
that ai e likely to come mto demand 111 the not distant future 

I 
I I 

I 
I I 
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LANDS UNDER WATER ON THE HUDSON RIVERJ OPPOSITE T.tlE 

trTY oF NEW YORK 

About I 8 miles, estunated value, $I,0I9,500 
These lands air available for enterprises of the 

highest commercial 11np01 tance, they have railroad 
facilities and they are opposite the very valuable 
water front of the city of New York 

The railroad compames have then- termmals along 
this front, large mdustnes are established and m 

''opei ation m the vicinity 

LANDS ;lJNDER WATER IN NEW YORK BAY 

About one-half a mile of front, estimated value, $250,000 
These lands are available only after cei tam work, 

such as dredgmg channels, to bnng th~m mto com­
mumcation with the deeper waters of New York 
Bay The Pennsylvama Raih oad Company, the 
Standard Oil Company and the National Storage 
Company have utilized them, and there is no question 
but that they are very valuable assets to the State 

KILL VON KULL (CONNECTING NEW YORK AND NEW ARK BAY) 

About one-half mile, estimated value, $I25,ooo 
These lands are available for all kmds of manu­

facturmg purposes and are utilized 111 pai t by such, 
enteipnses as the Babcock & Wilcox Co, the Guffey 
Petroleum Co , the Standard Oil Co , copper re­
finenes and kmdred mdusti ies 

NEW ARK BA YJ HACKENSACK AND PASSAIC RIVERS 

About 19 3 miles, estunated value, $929,000~ 
All of this water front is available for manufac­

turing purposes of all kmds where deep dr~ught ves­
sels are not used, and are very valuable for this pur­
pose, and with the deepening of Newark Bay and 
the nvers, will become still mor~ valuable 

II 

STATEN ISLAND SOUND ( CONNECTING NEWARK AND RARITAN 

, BAYS) 

About 6 miles, estimated value, . $800,ooo , 
This water front is very valuable and available for 

manufactunng purposes, for refi.nenes and kmdred 
mdustnes, not permissable, perhaps, very near to 
closely bmlt up sections It is one of the most val­
uable sections of water front 111 the State 

RARITAN RIVER (NORTH AND SOUTH SIDES) 

About 2¼ miles, estimated value, $900,000 
Available for smeltmg works, bnck manufactones 

and kmdred mdustnes not reqmrmg vessels of great 
draught 

DELAWARE RIVER ( AT CAMDEN) 

About th1 ee miles, estimated value, $I 72,506 
This front is available for railroad termini manu-

factones, refi.nenes and kmdred mdustnes ~eedmg 
ra1h oad as well as water commumcat10n 

The total value of this last class is estimated at 
$3,386,000 

• 3 "What lands have been hei etofore granted by the State " 
The followmg is a statement made by the Engineer of the Com­

mission, of the lands of the State heretofore granted 

Hudson River, 
Riveis and Creeks, 

Bergen County 

Hudson County 

Hudson River, New York Bay, Kill von Kull, 
Newark Bay, Hackensack River Creeks &c 

' ' ' 

Esse:c C aunty 

Newark Bay, Passaic River, 

5,½ miles 
Very little sold 

"l 514 miles 

3 miles 

I 1 

I 
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Union County, 

Newark Bay, Arthur Kill, 
Elizabeth River, Rahway River, N orses Creek, 

Midlesex C aunty 

Arthur Kill, 
Bays, Rivers, and Creeks, 

Mon mouth C aunty 

Ocean, Bays, Rivers and Creeks, 

Ocean C aunty 

Bays, Rivers, Ocean and Creek, 

Burlington C aunty 

' Ocean, R1ve1 s and Creek, 

Atlantic County 

Ocean, Bays and Rivers, 

Cape May County 

Ocean, Bays and Rivers, , 

Cumberland C aunty 

Bay, River and Creeks, 

Salem C ou,nty 

Bay, River and Creeks, 

Gloucester C aunty 

Rivers and Creek, 

C a111-den C aunty 

Rivers and Creeks, 

Mercer County 

River and Creek, ' 

4¾ miles 
Very Little 

2¾ miles 
Very little 

II miles 

8 miles. 

14 miles. 

18 miles. 

.¼ mile 

3 miles. 

s¼ miles. 

¼ mile. 
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The sale of the above lands ~as brought mto the State Treasury 
about $6,250,000 

These lands have been sold by the State, th1ough the R1panan 
Commiss10n, mvanably to the shore owner, as the law prescribed, 
the law prov1dmg that the npa11an owner should have the first 
nght to acqmre 

The conveyances were by grant m fee and perpetual lease, con­
vertible mto grant, as provided for 111 the act of 1869 and its sup­
plements 

4 "What methods have been used for the dete1mmation of the 
values m fixmg the rentals " 

The testimony of the p1 esent Chau man of the Comm1ss1011 on 
the above quest1011 1s as follows 

"If we are unfamiliar with the matter, and 1t 1s a mat­
ter of importance-generally we are pretty fam1ha1 with 

, the entu e s1tuat1011, but 1f 1t 1s a matter of considerable 
importance we go and look at 1t, send the Engmeet, or 
the Committee goes and investigates the matter, but 
gene1 ally we a1 e pretty familiar with the physical s1tua­
t1011 of all our tidal waters, especially those which we 
call active npa11an properties, that 1s to, say, whe1 e they 
are m demand and nearby Then we consult among 
ourselves as to the value We gene1 ally ask the appli­
cant what 1s his view about 1t We arnve, after con­
sultat1011 among ourselves as to the situat1011 the1 e, its 
convemence to ports, the cha1 acter of the water, as to 
whether 1t 1s navigable, and a nmnber of fact01 s ente1-
mg 111to 1t-at a conclus1011 We fix the value; 1f it is a 
grant, at so much a runmng foot front If 1t 1s a lease, 
we fix it 111 the same way" 

And still further on this subject, the Chairman testified as fol­
lows 

I 

"I say as a matter of stnct construction I should say 
that we are not 111 a position to make any concess10n to 
anybody for any pm pose, yet at the same tune, we have 
d1scret1011, there is discretion lodged m us, and we are 
supposed to have common sense and bnng it to bear 
upon these problems, and when a public corporat1011 
applies for property for public purposes and not as a 
means of gam, it seems to me reasonable that we should 
at least give them the benefit of whatever doubt that we 
have And 1so if a large corporation wants to come to 

I 
11 

I, 
I I 
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New Jersey, hes1tatmg whether 1t should come to Ne\v 
Jersey or go to Staten Island or go to Connecticut, and 
if they are gomg to locate a plant m this State that will 
give employment to many men and mcrease our taxable 
property en01mously, we give them cons1derat10n" 

Your Committee has no reason to doubt that the foregomg ex­
tracts from the testimony of the Chairman of the present Com­
m1ss10n do not correctly describe the practice that now and for 
some years has prevailed m the board, bu1t, as will appear as we 
prog1 ess m this report, the evidence discloses Jhat a sadly differ- -
ent p1 actice has prevailed 111 arnv111g at the pnce, that, for ex­
ample, grantsi were frequently made on the most valuable part of 
the Hudson River front, at puces very much lower than were re­
ceived for grants on the same nver, considerably further up and 
much less valuable ~o adequate explanation seems, to have 
been offered for these varymg p1 ices P1 ices were made, fo1 
111stance, at $75 per foot, and ~ome years after, further down the 
nver, much more valuable water fl ont as to locat10n and gene1 al 
s1tuat1on, was granted at $40 a foot-and this not 111 isolated 
cases-and 1t seems that for ten or fifteen yea1 s no logical rule was 
followed, but the fixmg of prices seems to have been a, haphazard 
operation, and the only explanat10n brought out m the testimony 
will be referred to hereafter, and seems not ( to say the least) to 
reflect credit on the Judgment or management of the Comm1s­
s10n's affaus 

The same state of affairs 1s true of Staten Island Sound, of 
Rantan Bay, of the Shrewsbury River, and notably true of the 
Delaware River at Camden, where grants were made years ago 
at $3 50 a foot, subsequently more iValuable front ~as d1spo;ed of 
at $2 a foot, then at $3 a foot, and then agam at $2 a foot, and 
the present board 1s now askmg and rece1vmg for these same 
lands $ ro a foot 

J 

5 "In general the whole suhJect of leases granted by the 
State of its npanan lands" 

From the testimony 1t would appear that, ongmally, the doc­
trme of the State's ownership of its lands under water, not bemg 
well established and the commercial development of the water 
front bemg m, its mfancy, the question was treated liberally and 
with an evident desire to foster and encourage 111dustnes 

It was not quest10ned but that, had those ongmally entrusted 
with the adm1mstrat10n of the npanan mterests of the State, 
foreseen the enormous developement and value of these la~ds 

that ·we1 e to come, they would have' felt JUst1fied m securmg to 
the State some mterest or share 111 th1s great prospective value 
As it was, the greater and more valuable part of the npanan 
nghts of the State have been d1spos'ed of under these liberal 
terms and 11 revocably diverted from the school fund 

Commg down to more 1 ecent years-say w1thm the last ten or 
fifteen yea1 s-1t would seem that this idea of encourao-mg 111_ 
dust11es has been earned tOI such a degree as almost to 1ise sight 
of the fact that these 11ghts we1e the property of the State for 
which adequate compensat10n should be secured, and the ;estl­
mony developed ~ state of ~ffairs in the admm1strat10n of the -
npanan mterests, 1f not c11mmal m its character, certamly less 
mmdful of the 111terests of the State thc1n of the 111d1v1duals con­
cerned 

) 

Fo1 example, it was developed m tfos mvestwation that m 
the Huc1Json River, the most valuable water fron~ of the St~te, 
grants were made at varymg pnces, for which no adequate ex­
planat10n vvas offered, and at pnces that 'were not more than a 
quai ter as, high as 'those now, readily paid by applicants, and 1t 
further appeared that, m several cases, a member of the then 
existmg Ripanan Comm1ss10n was personally mterested 111 these 
properties or the acqu1s1tion, of the grants 

It appears that m one case 111 which the then cha11man of the 
board, or his firm, was mterested, the Ripa1 ian Commiss10n was 
\led to be!ieve that the locat10n of an enterpnse was dependent 

, upon the grantmg of a certam piece of water front at a very low 
rate, whereas the fact was that t~e locatmg company aheady 
owned four-fifths of all the upland nghts reqmred, and had al-

,, ready detenmned to locate there, so that there was no necess1tv 
for the State's disposmg of this water front for the purpos~s 
stated Al! this fully appears m the evidence and on the map 
prmted on page 419 of the testimony 

The fact that the present Commissioners are askmg and r~ce1v~ 
mg pnces three or four tunes higher than those at which grants 
were madf up to three or four years ago, pomts rathe1 to a re­
prehens1,,ble c1.dm1mstra tion than to any defect 111 the principle of 

, disposmg of the State's lands, for 1t has been the practically 
unammous view of those who appeared before this Committee 
representmg all mterests, that the conveyances m the form 1~ 
which they are now made were not only the most attractive, bu:t 
were, 111 fact, the only form of conveyances that would have 
been accepted and paid for by them 

I: 
I I 

I 
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A flagrant illustrat10n of this maladmmistrat10n was the grant­
mg of a considerable tract of valuable land under water on~ the 
Hudson River for a nommal consideration to one Goetchms, 
under the clai~ of an ancient legislative grant This vvas done 
under the advice of the then counsel of the board, notwithstand­
mg the Fourth Section of the Act of' 1869,, which provides 

"That m case any person or corporation who, by a 
legislative act, is a grantee, etc, shall desire a pap~r, 
capable of bemg acknowledged and recorded, made by 
and m the name of the State of New Jersey, etc , that 
the Riparian Commis;10ners may execute such a paper 
upon receivmg the compensat10n of fifty dollars per 
foot for the land mcluded withm the grant " 

The explanation o~ the then counsel for the Riparian Comm1s~ 
s1on and of the then chairman of the board, both of whom were 
e.xammed as to this transact10n, was that they believed that this 

' Fourth Sect10n of the Act of 1869 had been repealed, but it ap­
pears that a short time prior to the time of adv1smg the board to 
make this grant for a nommal cons1derat10n, the same counsel. 
of the board had written an opirnon, concurred m by Attorney­
General Grey, that the Fourth Section of the Act of r 869 was m 

force 
The facts attendmg this so-called Goetchms grant are so re-

markable that your committee deems 1t of importance that their 
history should be adverted to 

On or about the 18th day of Apnl, 1874, two leases were 
made by the Commission to the heirs of Robert Annett Upon 
these leases rent was paid up to October 18th, 1875, at which 
time payment ceased 

On November 13th, 1890, George L Record, Esqmre, on 
behalf of one of the Annett heirs, presented to the board an 
appl~catwn for the conversion ?f a part of these AnAett leases, 
m the Hudson River at Fort Lee, mto a grant, which applica­
tion, after bemg ~-eferred to the Chairman and Engmeer of the 
board and the Attorney-General, was, on November 28th, 1890, 

declined 
On March 28th, 1895, the Secretary of the Board presented 

a list to the board from the State Treasurer, showmg the rentals 
due on a number of leases, and the mmutes disclose that this 
list was referred to the General Counsel, who was Mr Record 

One of the largest arrearages, if nof the largest, contamed m 
this hst, was that due on the Annett leases 
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The testimony further discloses a correspondence between Mr 
Record, and Attorney-General Stockton, m which the latter gave 
the fo1mer the i ight to use his name m any proceedings to recover 
this rent, and, under date of July 25th, 1895, the Attorney-Gen­
eral, in reply to a i equest from Mr Record for compensation 
for his services in connection with his attempt to collect these 
a11 ea1 ages, says 

"When some important result 1s reached, such as 
cancellmg of the Brownwell leases or the settling of 
the Annett matter, 1t will be easier, 0f course, to get 
you a prope1 compensat10n than 111 the ordinary rout111e 
of matters 

It thus pla111ly appears that M1 Reco1 d was engaged 111 en­
deavor111g to collect the rents due the State fl om the Annett 

_ Heirs, which at that time amounted to $31,590, and was cla1m-
111g compensation for his efforts 111 that direct10n It furthe1 
appears that an 111format10n had been filed 111 the Court of Chan­
cery by Attorney-General Stockton aga111st the Annett Heirs, 
111clud111g one Hannah Hawes, seek111g to set aside these leases 
upon the g1 ound of the failm e of the tenants to pay any of the 
rent for a period of more than sixteen yeai s Mr Record on 
behalf of some of the Annett H;eirs, 111clud111g Mrs Ha~es, 
moved to dismiss this mformation on the ground that the Court 
of Chancery had no Jurisdiction, and his brief upon th~t motion 
is printed 111 full on page 614 of the testunony The brieT ends 
with the follow111g summary 

"The case In a nutshell is this The State has made 
leases to the Annetts on annual rentals secured by the 
right of re-entry, distress and forfeiture For 17 years 
1t has allowed the Annetts to default 111 payment of the 
rentals and now seeks to collect the rentals and forfeit 
the leases by decree of Chancery 

"The State can ma111ta111 eJ ectment at any time The 
1 ight of entry 1s pe1Jectly valid and at all times available 
There is no· fraud, actual or constructive, m the case 
The leases were a prudent exercise of the discretion 
vested 111 the Riparian Commissioners, and the State's 
only tr~uble 1s 111 the neglect of its app1 opriate officers to 
enforce the payments of the rents by distress or eJect­
ment Tpe school fund has noth111g to do with the 
case The demand for the rents and the forfeitm e of 
the lease 1s 111eqmtable and multifa11ous -There is, 
the1 efore, no equity 111 the bill 

2 RIP 
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This case was a1gued before, but never decided by, the late 
Chancellor McGill 

This was the situation 111 1901 In that year c01respondence 
_,~ -ts opened with the R1pa1 ian Comm1ss10n by Senator W 1lliam 
M Johnson, then Assistant Postmaste1-Gene1al of the Umted 
States, on behalf of John M Goetchms, des11111g a grant fiom 
the State of a portion of the same property 111cluded 111 the Annett 
Leases To this apphca.t10n a reply was sent by Mr Rec01d, 111 
which he says 

"The land 111volved 111 your client's application 1s 
about two ac1 es, which, at the 1 ate mentioned, wa1vmg 
the cha1 ges per foot, would call for the payment of 

~1500" 
Mr Johnson th~n ;w1thch ew, and the Goetchms application was 

the1eafte1 handled by other counsel, whe1eupon a wntten opmion 
was given to the boa1 d by Mr Reco1 d, concefnmg this appli­
cation, 111 which he advises that the ughts of the State, if any, 
to th~se lands under wate1 are p1 actically without value, and 111 
which he identified the p1 ope1 ty 111 question as ly111g "111 fl ont 
of lands owned by the said Goetchms, which a1 e commonly known 
as the 'Annett P1ope1 ty'," and says 

"Puor to 1844, Robe1 t Annett, the then owne1 of 
the upland, had consti ucted two what ves upon the land 
under water 111cluded w1thm the application of Goet­
chms These wha1 ves we1 e consti ucted without any 
license 01 authority from the State In 1844 an aci of r 

the leg1slatme ·was passed, a copy of which 1s he1eto 
annexed" 

The opm10n then contmues 
"Ui1der these circumstances, the 11ghts of the State, 

if any, to the land u~1de1 water, a1e p1actically without 
value In one 01 two mstances, unde1 somewhat s1m1lar 
cn cumstances, as for example, 111 the Donohoe grant, 
1t has been the practice of the boa1 d to make a grant, 
for a nom111al c:,ons1de1 at10n, an'd I am of the op1111on 
that such a course should be followed 111 this 111stance " 

It should, pe1haps, be noted 111 pass111g, that the,Donohoe giant, 
refeii red to m the opmion, was made because of a legislative g1 ant 
to Ingham and J enkms, unde1 vv h1ch, 111 the case of' the Guffey 
Petroleum Company, the State has 1ece1ved the sum of $27,000 
±or a g1 ant stJch as was dcsn eel by Goetchms, afte1 some p1 o-

tractecl htigat10n 111 tbe Com t of Chance1y, so that the Donohoe 
g1 ant 1 eally constitutes no precedent fo1 the advice 111 the op11110n 

f"( 1 
',1e giant was made pmsuant to this aclv1ce, fo1 a nommal 

cons1de1 ation, not alone of the two acres 1 efen eel to by M1 
'~ecord 111 his letter above ment10ned to Senator Johnson whet em 
he valued them at at least $1500, but of a t~act of land unde1 
water, cornp11smg 2,646 feet front, and contammg about 60 ac1 es 
of land unckr water, and valued, at the rates quoted 111 the above 
letter of Mr Rec01d, at over $150,000 oo 

The r~suli of this was, that the State, which, by the te1ms of 
the g1 a11t, qmt-cla1111ecl all of its 111te1 est 111 this p1 ope1 ty, unde1-
took to chspose of its mte1 est the1 em fo1 a me1 e song, and 1t 1s 
cla1rnecl by the grantees, also lost its 11ght to collect the arrearages 
of 1entals\ an.10tmt111g as befo1e stated to the sum of $31,590 . 

The position of Mr Rec01d upon this whole subject 1s, as 1t 
seems to yom Cornnuttee, al tog ethe1 mexphcable, particula1 ly 
111 view of the fu1 ther fact b1 ought out 111 the evidence that on 
Ap111 7th, 1899, on the application of the Hoboken Land 'and 
Imi:>1 ovement Company for a g1 ant capable of be111g acknowl­
edged, pmsuant to the Fourth Section of the Act of 1869, of 
lands under water on the Hu9-son 11ver-they also cla11n111g 0 

uncle1 a special legislative giant-he had, as we have aheacly 
seen, g1ve~1 a w1 itten ap11110n to the Commiss10n, concm 1 eel 111 
by Att01 ney-Gene1 al G1 ey, adv1s111g the board to g1 ant the appli­
cation at the 1 ate of fifty clollai s per foot 

The g entlernen who were rnembe1 s of the R1pa11an Co1111111ss10n 
at the t~me of this occun ence, who we1 e exarn111ed, exp1 essecl 
entn e ign01 ance of this s1tuat10n, and excused their act10n 111 
mak111g this g1 ant for a nominal consideration by the fact that 
they relied upon the counsel of the boa1 d 

Y om Committee cannot but conclude that the Ripanan Boa1 d 
111 this tiansact10n were so negligent of the mterests oLthe St.ate 
as to rnent seve1 e condemnation It would seem to your Com­
mittee that the slightest 111vestigat10n on the pa1 t of the rnern­
be1 s of the boa1 cl would have 1 ecallecl to then recollect10n the 
ti ue situat10n of affa11 s, and thatthey had no 11ght to, 1 ely supmely 
upon the legal op11110n of then counsel, and overlook facts that 
they should have 1 emernbe1 eel 01 called to 111111d, and the1 eby 
have 11101 e diligently safeguarded the 111te1 ests of the State 

It may be added that the present R1pa1 ian Cornm1ss10n has 
placed 111 motion the rnachmery of the law to test the legality of 
this conveyance, and, 1f possible, to secme the 1etmn to the State 
of this most valuable property 
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This and similar cases po111t to a 1 ep1 ehens1ble adm1111st1 ,1tion 
of the office of the R1pa11an Comn11s~10n 1 athe1 than to any defect 
111 the laws governing the same F01, if the law had been cai ned 
out in this case the applicant would have been obliged to pay the 
p1escnbed pnce of $50 a foot before 1ece1v111g this executed paper, 
capable of being acknowledged and recorded, 01 he could not have 
1 ece1ved the grant 

RAILROAD LICENSES 

The quest10n of licenses 1ssued to 1 ailroad compames unde1 the 
Thirty-sixth sect10n of the General Railroad Act, occupied a con­
siderable part of the attention of the Committee 

It was developed that a license was issued to the N aves111kRa1l­
road Company 111 r89r to construct a railroad along the sho1e of 
Ra11tan Bay, for a distance of nearly a mile, the nght of way of 
which ia1lioad lay pa1 tly within and partly above the wate1s of 
said bay 

The circumstances aftending the g1 anting of this license, as 
0shown by the testnnony, were of such a character as to give 11se 
to grave susp1c10n that the act10n of that particular board was nn­
properly influenced in the matter It was dming the'heanng, 

'brought out by a witness, who was at the time of the giving of the 
license one of the attorneys of the boa1 d, and afte1 war'd became 
the Gene1 al Counsel of the boa1 d, that he was employed by the 
ra1h oad company to put the matte1 through It fm the1 appeared 
that this same attorney employed the son and puvate Sec1 etary 
of the then Governor to pose as counsel for the 1 a1li oad company, 
although the latter seems never to have appea1 ed befo1 e the Com­
m1ss10n, his name being signed to the papers by this same attor­
ney The license was executed at a meet111g of the R1panan Com­
m1ss10n held at half-past 9 o'clock on a morning, and less than 
forty-eight hom s afte1 notice had been mailed to some sh01 e 
ownei s, while the law requu ed six months' notice It fm the1 ap­
pea1 eel that no opin10n of the then Attorney-General is on file, 01 
no wntten opin10n was ever given approv111g such a construct10n 
of the general railroad law as would warrant the granting of a 
license along the edge of a bay or nver under the idea that 1t was 
a "crossi:qg ," but on the contrary, there 1s an opin10n from this 
same attorney, who had 111 the meantime become Genei al Counsel 
of the Board, concutred m by the Attorney-General, m a case 0£ 
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some two yea1 s latei, against such a construct10n, in which he 
-;ays 

"The prov1s10n of ,the statute is confined entirely to 
c'ross111g the lands of the State and provides minutely 
foi draws, lights and other means to ±ac1htate and pro-
tect nav1gat10n" 1 

The act10n of the former R1panan Commiss10n m r89r in 
grant111g this license, without 1 eference to the Attorney General, 
was followed 111 I 902 by a similar act10n m grant111g a license 
under s1m1lar circumstances, along the shore of the Hudson River, 
with the concm rence of the same General Counsel notw1thstancl­
mg his op11110n 111 1893, above q{10ted, and that w:thout notice to 
the shore owners _ 

This ra1h oad license was made to the Edgewater and Fort Lee 
Railroad Company 111 May, 1902,-a 1ailroad p10Jected to 1 un 
along the. shore of the Hudson R1ve1 to Fort Lee, and to make 
accessible to railroads the vast amount of te1 ntory 111 that v1c1111ty 

This company desired the 11ght or license to lay its tracks along 
the lands of the State fo1 a distance of a mile and a half, and upon 
the presentat10n of its applicat10n 1t appears that several p1 operty 
owners along the nver appea1 ed b~fore the Comm1ss10n and drew 
its attent10n to the fact that this ra1li oad, 1f bmlt, would not only 
enhance the value of their prope1 ty, but the 11panan lands still be­
long111g to the State, at p1 esent 111access1ble to 1 a1lroads would 
the1 eby be also enhanced 111 valu~ ' 

The 1 esult was that a license was made to this company fo1 the 
sum of $r 500, be111g exactly the amount it offered, provided the 
railroad was completed with111 two years At the expirat10n of 
that time the company aga111 appeared before the Commiss10n 
and showed that, ow111g to delay 111 secm111g its nght of way over 
the property of pnvate ownei s, by 1 eason of protracted condem­
nat10n proceed111gs, 1t had been unable to complete its road w1th111 
the reqmred time, and sought a further extens10n This was 
granted 

At the end of this, extended penod another application was 
made to the Con11111ss10n, foi s11mla1 1 easons, but the same was 
not granted, the whole matter be111g referred to the Attomey­
General, the subject hav111g become, 111 the meantime, 111volved, 111 

' view of the dec1s10n of the Supreme Court 111 the case of the New 
Jersey Shore L111e Railroad Company he1 e111after ment10ned 
- It is apparent that the act10n of the Commiss10n 111 makmg this 
license, without notice to the shore owne1 s, was improper, and it 
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also 1s very quest10nable whethe1 its action 111 1 eacl1ly acceptmg 
Lhe sum offe1 eel by the Ra1h oad Company, without encleavo1 mg 
to get m01e f01 the schoocl fond on the the01y of the futme bene­
fit that would come to its other lands, wa,S Justifiable 

Anothe1 mstance of licenses of this cha1 acter and uncle1 s11111la1 
cm cumstances was the g1 antmg of a license to the New J e1 sey 
Shore Lme Railroad Company 111 Ma1ch, 1904 This license was 
to consti uct a railroad along the sho1 e of the Hudson River, and 
was also made with the concu11ence of the same gene1al counsel, 
and without notice to sh01 e owners It has smce been decla1 eel 
void by the com t See Shaniberg v Riparian Co11i11iis.Honcrs) 43 
Vr 13.c1 

Another 111c1dent b1 onght out 111 the testimpny was the mak-
1110- o± a o 1 ant of seve1 al thousand feet of valuable watei1 f1 ont t, t, 

on the Sh1 ewsbury R1ve1 at the rate of seventeen cents a foot 
while on p1 ec1sely the same wate1 fl ont, and with the s;._me cha1-
acte1 of lands, g1 ants had been p1 ev10usly made at $2 a foot 
The1e does not seern to have been any adequate explanation f01 
this, unless 1t be that offered by a fo1 me1 membe1 of the Com­
m1ss10n, who testified (page 468) 

"The 1eason he suggested was that if at the encl of 
the year the boa1 cl made its annual 1 epo1 t to the Leg 1s­
lature without showmg any 1 ece1pts, the Leg1slatm e 
1111 o ht feel that the usefulness of the boa1 cl had ended, t, 

and himself and myself, dncl, I su'ppose, all the othe1 
111em.be1 s might lose then little stipend of fifteen hun­
ch eel dollai s a year " 

FEES 

A matte1 developing 111 the mvestigahon, which occup1ed some 
attent10n, was the quest1011 of the collection of ce1 tam fees by the 
counsel of the board said to be for the exam111at10n o± absti acts 
fmrnshecl by the ap1;hcants, for the fur111i:;h111g of a ce1 trficate of 
such exarnmation by the counsel of the boaic1, and the p1epa1 a­
tion of pape1 s These fees we1 e chv1cled between the counsel and 
the sec1eta1y of the boa1cl The explanation of the sec1eta1y was 
he had prepa1 eel the grahts, leases, maps, etc, and uncle1 the pro­
vision 111 the Act of March 27th, 1874, page 103, to the effect that 
"all such conveyances or leases shall be prepared by the said 
Co111m1ss10ne1s 01 then agents, at- the cost and expense of the 
o-'rantee 01 lessee the1 em," that he had pe1 sonally p1 epa1 eel these t, 

pape1 s and accepted a ch vision of the fees, and also that he had 
applied the same to the payment of the. office expenses of the 
Commission, as no provision had been made by the R1pa1 ian 
Comm1ss10n f01 the employment of cle1ks and the payment of the 
other necessa1 y vv ork of the Comrn1ss1011 The att01 ney of the 
board, who was also under sala1y, cla1rnecl a 11ght to collect these 
fees fo1 se1 vices 111 exdmmmg the titles of the applicants , but 
the fact 1 emams that out of a total of 342 cases, 111 which the 
counsel of the boa1 cl chai gecl fees fo1 "exarnmat10n of absti acts, 
fmrnshmg ce1 tificates, and prepanng pape1s," he fmmshecl only 
fom teen ce1 tificates, aI1d of the remammg 328 cases for which he 
cha1gecl a fee for "exarnmmg abstracts,'' 111 at least 174 cases no 
absti acts were ever fo1 rnshed 

The amount of these fee13 aggregated the sum of $7,000 thus 
1 ece1ved and chv1ded, and cove1 eel a pe110cl of above seven yeai s 

GRANTS AFFECTING
1 

MUNICIPALITIES 

It developed 111 the mvestigation that 111 fo1 me1 yea1 s, and up 
to a 1 ecent pe110d, 1t had been the p1 achce of the R1pa1 ian 
Com1111ss10n to g1 ant to 111chv1cluals the lands uncle1 water at the 
ends of the sheets 111 our rnu111c1pahties, and while 1t 1s 111 evi­
dence that 111 recent yea1 s the Commission has not followed this 
p1 actice, 1t 1s 1 ecornmenclecl and mg ed that he1 eafte1 111 every 
apphcat1011 the p1 oper office1 s of the mu111c1pahty 111 which the 
lands a1 e situated be given ample notice of such applicat10n, 
and of the 1..tme and place £01 the hea1 mg and cons1clerat1011 or the 
same, so thc1t the mu111c1pahty may be 111 pos11..Ion to asse1 t its 
11ghts, 1f any, and have them conse1 vecl 

COLLECTION OF RENTALS 

One of the questions a11s111g 111 this 111veshgation was as to the 
collect.1011 of 1entals clue on 11panan leases and the a11ea1aoes of 

t, 
the same 

Cons1cle1 able attention was devoted b1 yom Comrmttee to an 
mvestigation of the reas6ns why so la1ge an aneaiage of 1entals 
has been pe1 nutted to 1 emam, and yom Comnnttee feel satisfied 
that this has been la1 gelv, 1f not altogethe1, clue to ted'u~1cahties 
ex1stmg 111 the law, by w h1ch, acco1 dmg to A tto111eys-Gene1 al 
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Stockton and Grey, there was no way in which the payment of 
the moneys due for back rentals could be enforced 

W 1th this defect in mind, a remedial act was prepa1 ed and in­
troduced into the Legislature in 1905, but failed of passage A 
somewhat s1m1lar act, however, was passed in 1906, and under its 
prov1s10ns the npanan board is at presen~ successfully engaged 
in collecting large amounts of these arrearages , 

The 1Comm1ttee believes the evidence shows a lax, and, to say 
the least, quest10nable adnumstl at10n of the npa1 ~an interests of 
the State, both as to policy and practice Your Committee be­
lieves that for ihe lasi fifteen or twenty yeai s, the character ?,nd 
value of the State's holdings on its commercial waters is so fixed 
and established that no such inadequate pnces as were fixed by the 
former Commission for the valuable lands on the Hudson R1Ver, 
Staten Island Sound and Delaware River w~re needed to mduce 
purchasers to locate m ihe State of New Jersey, and your Com•, 
m1ttee pomts for corroboration of this op1mon to the fact that 
the present Comm1ss10ners are askmg and i eceivmg pnces three 
and four times m excess of those at which granis were made by 
the preceding comm1ss10n, and the State has, in om Judgment, 
been deprived of hundreds of thousands of dollars m this way 

Your Committee is impressed by the fact that, situated as tht 
water front of the State of New Jersey 1s, it 1s m a d1st111ctly 
different class from that of the city o:f New Y 01 k, and a develop-

, ment and supervis10n _possible m the city of New York 1s not 
practicable 111 the State of New Jersey The City of New Y 01 k 
has a public street running ai ound almost its entire water front, 
g1v111g unmterrupted access to its water, and mak111g it possible 
for the mumcipality to imp1ove the water front and dispose of 1t 
by sale or lease without consulting any other 111terest 

Thisi is noi so 111 the State of New Jersey The water front is 
geographically and physically so situated and shaped that~ such 
development is impossible The owner of the land down to the 
high-water lme is practically the only person, that can develop 
the adjacent water front advantageously, or, 111deed, at all, and 
though the S'ta,te's title to the land undei water may be complete, 
it cannot furmsh access to this land under water without the ac­
qmescence of the u~land owner' 

Your Committee, 111 the course of this mvestigat10n has, m 
ddd1t10n to hea1 mg a great deal of testimony, made vanous ex­
ammdtions of the shoi e front of the State, and, 111 the exam111a­
tion of one section of the State, runmng from Elizabethport, on 
Newaik Bay, throu,gh the Kill von Kuill, up the Bay of New 
York and up the Hudson River, above Fort Lee, to the beg111-
n111g of the Palisade Reservat1011, was impressed by the impor­
tance and the magmtude of the Commercial development of this 
shore front 

The wa.ter front of Elizabeth, of Bayonne, of Jersey City, of 
the city of Hoboken, shows the magmficent development that has 
taken place, and while your Committee is m111dful of the large 
present value of this water f1 ont, it is also imp1 essed with the 
enterpnse, skill and the enormous amount of money 111volved 111 
this development It also recogmz'es that neither the State 1101 
the mumcipalities could eve1 have advanced the money necessary 
to have made these improvements, nor would they have pos­
sessed the foresight or skill to have successfully planned them 

So that you'r Committee 1s not prepared to advise that the policy 
which has made possible this development was altogethe1 wrong, 
nor is it, on the other hand, p1 epared to \endorse the ideas ad-­
vanced by the present Chairman of the Ripa1 ian Comm1ss1011, that 
any great 111ducement is now needed to cause a sale of these com­
mercial waters of the State It has seemed to your Committee 

\ ' 
and the evidence corroborates the 1mpress1011, that this doctrme 
had been earned to a po111t reprehensible 111 its workmgs and 
disastrous to the school fund, to which the proceeds from the sale 
of the npanan' lands a1 e irrevocably applied 

There 1s no question 111 the mmd of the Committee that the 
board preced111g the present R1panan Comm1ss10n, 111 mak111g 
sales of water front land on the Hudson nver at $40 a foot, and 
111 qmt-cla1m111g the nghts of the State, as 111 the Goetchms case, 
to valuable water front on the Hudson nver at Fort Lee, without 
a Judicial dec1s10n of the nghts of the State 111 sa~d lands, was 
de1 ehct, if not worse than that, m d1schargmg their duty, the 
grant111g of licenses to, railroads without adequate compensat10n 
and without observ111g the law 111 relation to the nghts of the 
sh01 e owners affected: was a g1 eat wrong to the State, as well 
to the 'upland owners, and resulted 111 the loss of thousands of 
dollars to the school fund 

Your Committee recommends that not only shall no such un­
warranted mducements, as have cha1acte11zecl some of the past 

3 RIP 



grants, be hereafter offered, but that the Ripai ian Commission, 
or other body hei eafter charged with this property of the State, 
diligently mqmre mto and mform itself of the value of these re­
maming lands, and while encouragil].g the establishment of indus­
tnes on the shores of the State of New Jersey, have due iegard to 
the immense and growmg value of its water fl ont 

LESSON OF THE RAILROAD LICENSES 

The courts have decided that such licenses are void without 
notice of the applicat10n to the 11panan owner, and this Com­
mittee not only recommends that hereafter full and ample notice 
of such applications be given to all npanan owners affected, and 
that heanngs be fixed nr which the relative interests of the parties 
may be discussed and conserved, but it also recommends that 
the fundamental question itself be referred to the Attorney Gen­
et al for an exhaustive opimon on the question 'Yhether, under 
the general railroad law and the powers conferred upon the 
Ripanan Commission, an occupation of the lands under the watei s 
of the State of a stnp para!}el with and contiguous to the shore, 

1s properly the subJ ect for exercise Q,f the Comm1ss1on as a rail­
road "crossing," and that he define, for th~ use of the Commission, 
the meamng of such section (now sect10n 16) of the railroad law 

And this Committee further advises that m all cases where the 
interpretation of -an old act of the Legislature is involved, pm­
porting to convey npanan inte1 ests, the fullest investigation be 
had, and the opinion of the Attorney General be secured as to 
the legal status of these legislative grants, before any action is 

taken by the R1panan Commission 

'THE OYSTER QUESTION 

It has been cl~1med before this Committee by those interested 
in the pubhc use of oystei lands, that the ~1panan Commission 
has made grants m front of the lands of npanan owners to such 
owners where natural -and pubhc oyste1 grom!ds are located 
There was testimony on both sides of this question, and in view 
of the opmion of the Att01 ney-General hei eto annexed, your 
Committee recommends that no further grants be made by the 
Ripai-ian Commission in the neighborhood of oyster lands until 
the Oyster Commission of the county m which the lands are 

I , 

situated be notified, so that the true facts may be ascertained, 
and in the event of it appea1 mg that the Oyste1 Conmussion h~s 
Jtmsdict10n over the land proposed to be conveyed, that action 
be delayed until the reqmsite leg1slat10n suggested 111 the Attor­
ney Geneial's copmmmcation be obta111ed 

GRANTS TO MUNICIPALITIES 

Inasmuch as the State cannot develop the lands under water, 
where 11panan lands are owned by mumcipalities, it is apparent 
that these lands are taken out of the market for general com­
mercrnl development, and to that extent their value 1s impaired 
or reduced, and, as their use 1s directly for the public good, 1t 1s 
believed that a wise policy fo1 the future would warrant the 
leas111g of these lands under water to the mumcipalties at figures 
that take mto account this reduced value, with the provis10n that 
whenevei then- pubhc use by the mumcipahties ceases, they shall 
revert to the State It is thought that 111 this recommendat10n 
~he actual value of the ,lands m question will be secured, and the 
mumc1palties will be aided as well 

GRANTS IN F'EE 

A great deal of cnticism has been directed agamst the practice 
of the Ripa11an Commiss10n m makmg grants m fee and leases 111 

perpetmty The attent10n of your Committee was pat ticularly 
given' to this subJect 

Heanngs of the Committee were pubhcly advertised, and per- ' 
sonal notices sent to those people of the State and adJom111g 
states who might 1 easonably be supposed to be mterested 111 this 
subJect to appear before the Committee and give 1t the benefit 
of their Judgment 

A large number of i epresentative men-men who own water 
front property as manufacturers, or who were attorneys for such 
holders of watei front property, or who were mterested m the 
sale and development of the same-appeared before the Com­
mittee, and, of 'all the men who so appeared on this sub3ect, but -
one argued 111 suppo1 t of limited leases and agamst the practice 
of mak111g grants m fee or perpetual leases , but, with one smgle 
exception, all of these men, mtimately mterested and connected 
with this subJect, advocated the continuance of the p1 actice which 
has obtained m the past, 
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The followmg are a few of the opm10ns expressed 

Mr P San,ford Ross, the head of a large d1edgmg and dock 

bmldmg company, said 
"To those people who own then own water fiont3, 

by grant, m a :financial way, I consider the stoppmg of 
makmg grants would be an advantage to them, make 
their lands more ~aluable I thmk 1t would be a bad 
thmg for the State to decide to make no more grants 
and merely make leases, for the reason that 11np1 ove­
ments to these lands a1 e very expensive The' bulk­
headmg and :fillmg would 1 ep1 esent three to fom times, 
and may be five times m some cases, the value of the 
g1 ant purchased from the State The improvements 
a1 e generally ve1 y important work, costmg huncJ.1 eds 
and thousands of dollars, and sometimes runmng mto 
millions of dolla1 s, and the people who want these lands 
want them for large manufactm mg and commercial 
mterests, and have to make or should make permanent 
improvements If they own the land they would not 
hesitate to make such improvements If they we1e not 
able to buy the land under water, but only lease the 
land, even though 1t were for a long term, I thmk the 
tendency would be to make as economical nnprovements 
as possible, what might be called temp01 a1 y improve­
ments, which would not ce1 tamly be as att1act1ve as 
more permanent improvements, and would be less val-

uable 
"Then, aga111, 1t would not attiact large 111te1ests to 

our shore if they could be accommodated elsewhere, as 
they could be 111 Staten Island and at Newton creek, 

although that 1s pretty well improved I 

"Now, on the sh01 e of Long Island and at Mott 
Haven, there 1s still a la1 ge propel ty to be seemed The 
tendency would be to stay away from New Je1sey, 

' although their p1 ef e1 ence would be to come here " 
Mr Harrison Van Du,yne', C1v1l Engmee1, rep1 esent111g im-

portant 111dustnes on the Passaic 11ver at Newark, testified 
"So that 111 my Judgment 1t 1s t1emendously agamst the 
111terests of any mumc1pahty to have its water front put 
111 that pos1t10n of a leasehold, unless the State 1s m the 
pos1t10n of bemg ready to buy the shore fiont You 
must remember the State coulcl not get on its propel ty 

J 

except ft om the water side, unless the State 1s ready to 
put itself m the positions of buymg the shore there and 
bmld111g the clocks" 

Frederick SeyJ11wur, Esquire, of Orange, representmg 11npo1 t­
ant commercial mterests on the Hudson nver said 

' "Om application has been pendmg two years A 
good pat t of that time we have been tiy111g to fight clown 
this pt ice, we thought 1t was unfair and unJust, 3ump­
mg us ft om $60 to $r 50, but we were never able to 

, persuade the R1pa11an Comm1ss10ners to take our view 
of the matter, and we have, theref01 e, accepted the 
inevitable, and, so fa1 as hes 111 om powe1, have accepted 
the valuat10n which they have put upon it It would be 
it seems to me, the height of foolishness for us to accep~ 
a lease of 20 01 25 years fo1 p1operty the extleme value 
of which 1s now placed at $50,000, when to utihze

1 

1t we 
' must put fl om $350,000 to $400,000 of adcl1tional value 
upon it, not 111 bmldmgs which w~ll dete110rate not 111 
the supe~ structures, but 111 the rnakmg of this land 1unde1 
water land above water, so that 1t can be used for put­
t111g bmldmgs the1 e, so that 1t can be used for any pur­
pose whatever If we should have a 20 or 25 years' 
lease fo1 nothmg, I don't see how any man would be 
Justified 111 smk111g the1e $350,000 or $400,000, which 
woul<;l become the p1operty of the State at the te1m1-
nat10n of that lease, unless the State 1s p1 eparecl to say 
that it will buy from us the land we have made the1e 
at that tune Of coursy, I haven't given that any ve1 y 
serious cons1deratlon, m view of the fact that the pro­
ceeds of the 11pa11an lands a1 e devoted to the school 
fund, but I have had some difficulty m seemg whe1 e 
the State would get the money to do 1t I suppose 1t 
might be approp11ated fl om the gene1 al fund " 

H A Smythe Martin, Esq1m e, the p1 es1clent of the Water 
Front Improvement Company 

"Now, for the last yea1, I have worked sun ply with 
facto~ 1es to bt mg them to this piece of p1 ope1 ty, but 
I can t get anybody to settle the1 e on a lease No one 
will take a lease and bmld a facto1 y the1 e and go to 
the expense of bulkheadmg, the expense of fillmg 111, 

and the expense of dredgmg, after you get your alleged 
water f1 ont, which 1s a mud front along there These 
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expenses are so excessive that no one would do it, for 
two reasons No sound bus111ess man could get any 
backmg-any assistance financially Both these com-
pames there mortgaged their plants The Pear lme -
Company issued bonds, and only cl1cl so by paymg off 
the mortgage, and I have a letter which answers the 
question which was put to me the other clay by the 
Riparian Comm1ss1011, 'How soon will you exe1cise your 
nght to convert this lease 111to a g1 ant'? 1 said Just as 
soon as the property 1s sold from time to time, or as 
soon as we get the ready money I said, we are carry­
mg a vei y heavy piece of p1 operty, sixty acres, and out 
of that sixty acres we have eighteen ac1 es of meadow 
land all the 1 est 1s the side of a hill We are go111g to 
take down the side of the hill and throw 1t mto the front, 
as so6n as we can, and fill m back of the bulkhead with 

ashes 1f necessary 
"N ~w, gentlemen, I do not want to taJ<e too much of 

your time I want to say, afte1 yea1s of expe11ence m 
clevelopmg propel ty and sellmg 1t to factories, I have 
not met one manufactm e1 who would consent to bmlcl 
on it I can put 111 the hands of the Chairman lette1 s 
signed by manufactm ers there, statmg that they would 
not have established there, if they could not get grants 
on pi operty along that coast Now, I do not th111k the 
p1 overbial fellow who bmlcls his house on the sand 
would be anythmg more than a monument of wisdom 
compared with manufacture1 s bmlcl111g on leased 
ground He has got to bulkhead and then place his fac­
tory thei e, put piles 111 The expense 1s enormous It 
is om final deciswn We will not take a lease conve1 ti­
ble 111to a g1 ant fo1 om bus111ess I thank you, gentle­
men, f01 your k111cl attent10n" 

F10111 these and other express10ns, your Comm1jt;ee is con­
' meed that all 1t 1s Justified 111 1 ecommenclmg 1s that when the m­
te1 est of the State will be best conse1 vecl by a lumtecl lease, it be 
hei eafter given, with p1 oper prov1s1ons for an appraisement at the 
encl of the tel m, that when such leases cannot be advantageously 
made, the pnces fixe,cl for grants 111 fee shall, as fa1 as possible, 
anticipate the advance 111 value 111 the nea1 future 

I I 
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Durmg the course of our 111vest1gat10n, the Attorney-General 
was requested to advise your Committee upon seve1al 111terest111g 
legal quest10ns bea1 mg upon npa1 ia'n matte1 s, and yom Com­
mittee takes pleasure 111 annexmg to this report a copy of his 
op111ion thereon 

In clos111g, your Committee begs leave to make the follow111g 
i ecommendat10n 

The 111vestigat10n made by your Committee has impressed 1t 
\\ 1th the g1 eat importance of a ca1 eful conservat10n of the 111-
terests of the State m its rema111mg 11panan lands, and, m order 
to ma111ta111 this, and at the same time bnng about simplicity and 
economy, it has seemed to your Committee Jud1c10us to advise the 
amalgamation mto one responsible board, of the R1panan Com­
mission and several other exist111g and projected Commiss10ns 
who will have 111 charge impoi tant and k111clred mterests of the 
State Should this be done, the State could well afford to pay the 
members of such a umfied comm1ss10n a sum sufficient to 111duce 
them to devote their persorn:!J ene1 gies and attent10n mq1 e com­
pletely to the important 111terests that would then be committed to 
their charge Your Committee believes that there 1s danger of 
there be111g too many Commiss10ns and boards 111 existence 111 our 
State R1val11es and conflicts are apt to ensue, and a lack of at­
ta111ment, due to a d1vis10n of labor and a want of responsibility 
It is believed that the time is now npe to umte 111 the responsible 
charge of one board many comm1ss10ns hav111g germane subjects 
111 charge, and that to such a body it would be advisable to com­
mit the futm e guardianship of our npanan 111terests 

In any event your Committee recommends that the headqua1 -
ters or offices of the persons hav111g 111 charge the npanan mter­
ests be removed, with all documents and records of the R1panan 
Comm1ss10n, to smtable offices 111 the State House Bmldmg, as _ 
speedily as accommodat10ns can be found there for them Your 
Committee sees no reason why a separate office should be ma111-
tamecl 111 Jersey City for this Comm1ss10n, or for its successor 
Your Committee further believes that leg1slat10n to cure the de­
fects 111 the present i ipanan laws, po111ted out 111 the ?p11110n of the 
Attorney-General, should be enacted without delay and as soon as 
1t shall be determ111ecl what body shall have 111 charge the npanan 
111te1 ests of the State 111 the future It 1s apparent that the laws 
are at present 111 a most unfortunate, if not 111 a fatally defective 
cond1t10n, and that no time should be lost 111 remedy111g this 
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We have requested the Attorney-GeNedl to pr.epare at his ear­
liest convemence legislation m accordance with the foregomg rec­

ommendat10ns ... 

j 

A N BARBER, 
FRANK CROWTHER, 
SAMUEL P JONES, 
WALTER S REED; 
OLIVER C HOLCOMBE, 
EDMUND W W AKELEE, 
JOHN BOYL) A VIS 

I agree with the forego mg rep01 t except as to the 1 ecommenda-
tion concermng grants I would hm1t the makmg of grants to 
lands upon which manufacturmg plants a1 e to be erected In 
other cases I would hm1t the R1pa1i1an Comm1ss10n to the makmg 

of leases 
JAMES F MINTURN 

I I 
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STATE OF NEW JERSEY, 
OFFICE OF THE ATTORNEY-GENERAL, 

RoBERT H McCARTER, Attorney-Genet al 
NELSON B GASKILL, Assistant Attorney-General 

TRENTON) N J, March r8, 1997 
Hon Edmund W Wakelee) Chairman) &c 

~Y DEAR SENATOR W AKELEE--Pursuant to the request of 
your Committee, I hdve given considerable attention to the exami­
nation of the legal matte1 s mvolved m the questions submitted by 
your Committee to me for an op1111on, and the Assistant Attorney­
General, at my request, has given the subject a most thorough 
and exhaustive study He has prepared the accompanymg 
opm10n, which I have carefully exammed, and masmuch as the 

'conclus10ns he reaches are the same as those I had reached upon 
an mdependent 111vestigat10n, and he has, 111 my Judgment, s9 
plamly expressed those views m the op11110n, I have not deemed 
1t worth while to personally rew} 1te another op1mon,_and I take 
pleasure, therefore, m enclosmg you this memorandum, as con­
tammg, what I believe to be, the correct answe1 s to your mqumes 

Yom s very respectfully, 

R-OBERT H McCARTER, 
Attorney-General 

Hon Robert H McCarter) AttorneY-Gen1eral of New Jersey 

Srn-In accordance with your request that I consider certam 
quest10ns propounded by the Committee of the Senate and House 
of Assembly of the State of New Jersey, appomt.ed to mvestigate 
the g1 antmg of 1 tpdnan lands by the State, I beg to submit the 
followmg1 

This Committee has first asked to be furmshed with an op1111on 
as to the legal and conshtut10nal power of the Riparian Cornmis­
s10n under the present acts of the Legislature to make grants 
and leases of lands 11nder water belongmg to this State To be 
legal the creat10n and power of the Ripa1 ian Comm1ss10n must 
first be constitut10naJ, and I 5hall, therefore, consider first the 
constitut10nal /aspect of the question presented, which will, I 
thmk, determme the legal situat10n, as will appear hereafter 

The Riparian Commission dS now constituted seems to have 
had its ongm m an act entitled "An Act to ascertam the nghts 
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of the State and of the npanan owne1 s 111 the lands ly111g under 
the waters of the Bay of New Yo1k, a1J.d elsewhe1e 111 this Sta.te," 

' approved Ap11l rr, 1864 (P L I864, P 68I) 
The purpose of the act, as stated 111 the title, 1s clearly 111-

qms1tonal The body of the act throughout the entire enacting 
clause, 111d1cates- that mvestigat10n and rep01 t 1s the sole purpose: 
for which the Cormmss1011 1s authonzed and appomted 

The preamble of the act recites that g1 ants of land lymg under 
'water are bemg made without sufficient 111£o1 mat10n as to the 
nghts of the State and the nghts of the npanan owners, and, 
ther~fo1 e, with a view to obta111111g proper 111format10n, 

Sect10n 1 autho11zes the appomtment of a Board of Como.111s­
s1oners, whose power and duty shall be to cause necessary surveys 
and exammations to be made, and obta111 all needful mfortpat1011; , 
from othe1 sources, "111 order to ascerta111 the present nghts of 
the State 111 the same) and the value of the said nghts " The 
Comn11ss10n was also du ected to fix an extenor bulkhead lme, 

I 

to report to the next Leg1slatm e the result of their 111vestigat1on 
and 111qmry, and the location of the extet 101 bulkhead l111e, as 1t 
might seem best to them to have the same fixed, and also "to re­
commend to the Leg1slatm e such plans and p1 ov1s1ons for the 
improvement, use, 1 ent111g or leas111g of the said lands,"to pre­
pare the necessary maps, etc , to make clear to the Legislature to 
which tney were to report the substance of their recommenda­

tions 
Sect10n 2 p1 oh1b1ts any fm the1 g1 ants, leases 01 sales until the 

com111g 111 ~f this 1 eport 
Sect10n 3 p1 ov1des fo1 the oath of the Comm1ss10ners, and 

also that they shall not become 111terested 111 any lands ly111g under 
water, or any other real estate that might 111 any way 1be benefited 
by the adopt10n of any measures that they might 1 ecommend 

Sect10n 4 p1 ov1cles fo1 the fillmg of vacancies that may occur 
111 the' C'omm1ss1on 

Sect10n 5 authonzes the Comm1ss1on to appo111t surveyors and 
1agents 

Sect10n 6 provides fo1 the compensation of the Comm1ss10ne1 s 
Sect10n 7 provides that public notice of meet111gs shall I be 

given 
It will be seen at once that there 1s nothmg 111 this act wfoch 

contemplates the format10n of a permanent Cornrn1ss1on~ Hold­
mg the necessary delegat10n of power f1om the Le1g1slature to 
make grants and leases of the State lands 
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The report of this Comm1ss10n was p1 esented to the Legisla­
ture of 1865 (Legislative Documents, 1865) The langu1age of 
the rep01 t sufficiently 1mhcates that the Comm1ss10ne1 s con­
sidered theu powers to be limited to 111qmry and 111v estigat10n, 
nor did they believe that 1t lay w1th111 their power to 111qmre mto 
at least one of the matters which was presented to them,, for they 
d1st111ctly stated that 111 then- Judgment the status of the nghts of 
11panan owners was a Judicial question ove1 which they had no 
authonty, and mto which, thet efo1 e, they did not 111qmre They 
state at length the details of th_eir mqrnry and 111vesti,giat10n, the ' 
theo11es which they developed and upon which they submitted 
their 1 ep01 t and i ecommendat10n The m111utes of the House of , 
Assembly and the Senate Journal for 1865 show that this 1eport 
was otdered punted, and 111stead M be111g acted upon by the 
Legislature, to which it was submitted, a special JOmt committee 
of both Houses was c1 eated, to which the report was submitted 
for act10n 

Until the sessLO!l of 1869 no actidn appearS1 to have been taken 
upon this 1 ep01 t, nor does an exan1111at10n of the M111utes of the 
Assembly or the Senate Journal give any hght as to the fm the1 
ope1atipns of th~ Comm1ss10n appo111ted 111 1864, but the1e ap­
pea1 111 r 869 an act of the Legislature entitled "A Supplement 
to an act entitled 'An Act to asce1 tam the 11ghts, of the State 
and of the 1 ipanan mx.,ne1 s 111 the lands ly111g under the wate1 s 
of the Bay of New York, and elsewhe1 e 111 this State,' app1 oved 
Ap11l eleventh, eighteen hund1e'd and sixty-four," which was 
appioved Ma1ch 31!, 1869 (P L 1869, p IOI7) This act 1efers 
to the act of 1864, and to the 1eport of the Commiss10n appo111tecl 
111 accordance therewith, made to the Legislature 01f 1865, adopts 
the 1ecommendations of the rep01 t of 1865, 111 so, fat as the fixmg 
of a bulkhead lme is concerned, and then autho11zes the appomt­
rnent of four Commiss10ne1 s to complete the wmk of the pt 101 
, Comm1ss1011, but, 111 addit10n, this supplement to the Act of 1864, 
which was an act autho11z111g1 an mquny, gives to these Com-
1111ss10ners, now autho1 ized to be appo111ted, power to execute 
leases m' perpetmty to holde1 s of leg1slat1ve grants, and by an­
other section thereof to grant or lease lands under water The 
Commiss10ne1 s so appo111ted appea1 to have been the first of the 
R1panan Commissioners as now constituted 

This supplement of 1869 was followed by a, further supple­
ment m 1871, entitled "A Furthe1 Supplement to an act entitled, 
'An act to ascertam the nghts of the St~te and of the npanan 
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owners m the lands lymg under the wate1 s of the Bay of New 
York, and elsewhere m this State,' approved Apt t1 eleventh, 
eighteen hundred and sixty-four," approved March 21, 1871 
(P L 187IJ p 44) The purpose of this act was to aµtho11ze the 
Comm1ss10n as constituted unde1 the first supplement, to lease 
or grant the lands of the State lymg under water, except m ce1-
tam locat10ns 

This was followed by an act entitled "A Supplement to an act 
entitled 'An act to asce1 tam the nghts of the State and of the 
npa1 ian owners m the lands lymg unde1 the waters of the Bay 
of New York, and elsewhe1 e 111 this State,' approved Ap1 t1 

' eleventh, eighteen hundred and sixty-four," appt oved Apt 11 4, 
1872 This act authorized the Comm1ss10ners to make changes, 
m the lme fo1 solid fillmg, to p1 oh1b1t e1,1c1 o'achments, and to 
lease 01 sell lands ly111g under water f1 ont111g on ce1 tam estab­
lished basms 

Next, an act entitled "A Fm ther Supplement to an act entitled 
'An act to ascertain the nghts of the State and of the npa1 tan 
owne1 s m the lands lymg under the wate1 s of the; Bay of New 
York, and elsewhere m this state,' approved April eleventh, 
eighteen hundred and sixty-four,'' app1oved Match 27, 1874 
The purpose of this act was to regulate the number of votes 111 

the Comm1ss10n necessa1 y to g1 ant or to lease any lands lymg 
under water, and also declare who should prepa1e and who should 
pay for the preparat10n and execution of such leases 

An act entitled "A Fm ther Supplement to an act entitled 'An 
act to asce1 tam the nghts of the State and of the npanan owne1 s 
111 the lands lymg unde1 the waters of the Ba.y of New York, and 
elsewhe1 e m this State,' approved Apnl eleventh, eighteen hun­
dred and sixty-four," approved March 27, 1874 This act has 
reference to the payment fo1 npa11an lands taken by a company 
mcorporated under the act entitled "An act to mc01poiate a com­
pany to form an artificial navigation between the wate1s of New-
ark Bay and New York Bay," approved March r8, 1866 -

This was followed 111 1875 by an act entitled "A Further Sup­
plement to an act entitled 'An act to ascertain the 11ghts of the 
State and of the 11panan owners m the lands lymg unde1 the 
waters of the Bay of New York, and elsewhere m this Si.ate,' 
approved Apnl eleventh, eighteen hundred and sixty-four," ap­
proved Apnl 5, 1875 This act authonzed the npanan comm1s­
si10ners to retam and expend a certam per centum of the amounts 
named m the grants or leases made to the npanan owners to cover 
the cost of mappmg, &c 
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The next act was entitled "A Supplement to an act entitled 'An 
act to ascertain the nghts of the State and 01f the npanan owners 
m the lands lymg under th~ waters of the Bay of New York, and 
elsewhere m this State,' app1oved Apnl eleventh, eighteen hun­
dred and sixty-four," app1 oved March 9, 1877 This act de­
clares when the owner of land shall be held to be' the npanan 

' owner for the purpose of rece1vmg1 grants of land lymg under 
water, &c 

Then came an act entitled "A Supplement to an act entitled 
'An 'act to asce1 tam the nghts of the State and of the 11panan 
owne1s m the lands lymg unde1 the waters of the Bay of New 
York, and elsewhere 111 this State' ( Rev1s10n), approved Apnl 
eleventh, eighteen hundred and sixty-four, and the several sup­
plements thereto," approved Apnl 20, 1885 (Why this sup­
plement entitles the ongmal act a 1 ev1s10n does not appear, for 
there is absolutely nothmg m the body of the act which has any 
of the cha1 acter of a 1 ev1s10n, and the title "Rev1s1on" was soon 
dropped, as appea1 s by the further 1 ec1tals) This act autho1-
1zed the Comm1ss10ne1s to classify themselves, p1ov1de the te1111s 
of comm1ss10ners hereafte1 to be appomted, and fo1 the fillmg of 
vacancies 

This was followed by an act entitled "A Supplement to an act 
entitled 'An act to asce1 tam the nghts of the State and of the 
npanan owners m the lands lymg unde1 the wate'1s of the Bay 
of New Y01k, and elsewhere 111 this State' (Rev1s10n), approved 
Apnl eJeventh, eighteen hundred and sixty-four, and the seve1 al 
supplements thereto," approved Ma1ch 6, 1888 This act pro­
h1b1ted the issuance of grants of land upon which we1 e located 
natm al oyste1 beds, except for certa111 decla1 ed purposes 

The followmg act was entitled "A Further Supplement fo, an 
act entitled 'An act to ascerta,m the 11ghts of the State and of the 
11panan owne1s 111 the lands ly111g under the waters of the Bay 
of New York, and elsewhe1 e 111 this State' (Rev1s10n), approved 
Apnl eleventh, eighteen h~ndred and sixty-four, and the several 
supplements the1eto," approved March 27, 1888 This act con­
sidered the method of the appomtment of comm1ss10ners aud 
declared their te1 m 0£ office 

The follow111g act was entitled "A Supplement to an act entitled 
'A Further Supplement to an act entitled 'An act to ascerta111 the 
nghts of the State and of the npanan owners 111 the lands ly111g 
under the waters of the Bay of New York, and elsewhere 111 this 
State," app1oved Ap11l eleventh, e1gqteen hundred and sixty-four,' 
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which supplement was approved Apnl fifth, eighteen hundred 
and seventy-five,'' approved Apnl 17, 1888 By this sect10n one 
of the supplements was amended so that the Comm1ss1oners were 
autho11zed at the request of npa1 ian owner'S to extend st:11 veys 
alieady made 

The following act was entitled "A Further Supplement to an 
act entitled 'An act to asce1 tam the nghts of the State and of the • 
npanan owners m the lands lymg unde1 the wate1s of the Bay 
of New York, and elsewhere 111 this State,' approved Apnl 
eleventh, eighteen hundred and sixty-four," approved Apnl 18, 
1889 This act considered the method of appo111tment of com­
n11ss10ne1 s, their term of office and the fill111g of vacancies 

The next act was entitled "A Furthe1 Supplement to an act 
entitled 'An act to asce1 tam the 11ghts of the State and of the 
11panan owners m the lands lymg uncle1 the wate1s of the Bay 
of New York, and elsewhere 111 this State,' app1ovecl Apnl 
eleventh, eighteen huncl1 eel and sixty-four, and the seve1 al sup­
plements thereto," app1 oved Apul 19, 1889 By the te1 ms of 
this act cities wel'e empowe1 eel to apply fo1 g1 ants of land lymg 
under wate1 

The followmg act was entitled "A Fm the1 Supplement to an 
act entitled 'An act to asce1 tam the 11ghts of the State and of the 
11pat1an owne1 s m

1 

the lands lymg under the waters of the Bay 
of New Yo1k, and elsewhe1e 111 this State,' approved Apnl 
eleventh, eighteen huncl1ecl and sixty-four," approved Feb1 uary 
10, 1891 This act authonzed the R1pa11an Comm1ss10ners to 
establish exte11or Imes for solid filling and wharf 1:mes 111 tidal 
waters and fm ther authonzecl the Comm1ss1oners to sell 01 let 

' \ 
lands under water 

The next act was eniltled "A Fm the1 Supplement to an act en-
titled 'An act to asce1 tam the 11ghts of the State and of the npa-
1 ian owners 111 the lands lymg under the waters of the Bay of 
New Y01k, and elsewhe1e 111 this State,' 1 apprnved Apnl nth, 
I 864,'' app1 oved Mai ch 20, I 89 I The pm pose of this act was to 
authonze the Comm1ss10ners to license persons to dig, dredge, &c , 
from lands of the State lymg undet water, and further provided 
for the leas111g and sale of lands lymg under water 

The next act was entitled "An act to amend an act entitled 'A 
Supplement to an act entitled 'An act to ascerta111 the nghts of the 
State and of the npanan. owners m the lands lymg under the 
wate1 s of the Bay of New York, and' elsewhe1 e 111 this State,' ap­
proved Apnl 1°1th, 1864, which was approved March 31st, 1864," 
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approved March 20, 1891 This act p1ov1ded that no person 
should fill 111 lands lymg uncle1 wate1 without a grant fl om the 
Comm1ss10ners first had and obtained 

The next act 1s "A Furthe1 Supplement to an act entitled 'An 
act to asce1 tam the nghts of the State and of the 11panan owne1 s 
m the lands lymg under the waters of the Bay of New York, and 
elsewhere 111 this State,' app1 oved Ap11l I 1, 1864," approved Apnl , 
19, 1895 This act provided that leases and &'rants of lands lymg 
under water 111 front of the palisades of the Hudson should be 
subject to certam cond1t10ns 

This was1 followed by an act entitled "An act to amend an act 
entitled 'A Furthe1' St1pplement to an act entitled 'An act to as­
certam ~he nghts of the State and of the npanan owners 111 the 
lands lymg under the wate1 s of the Bay of New York, and else­
whe1 em this State,' approved Ap11l II, 1864,' which supplement 
was appr;oved Februaiy 19, 1895," app1oved May 18, 1898 This 
amendment changed the cond1t10ns under which grants 111 front 
of the palisades of the Hudson should be made 

The follow111g act 1s entitled "A Furthei Supplement to an act 
entitled 'An act to ascerta111 the 11ghts of the State and of the 
npanan owners 111 the lands lymg uncle1 the waters of the Bay 
of New York and elsewhere 111 this State,' approved Ap11l 11, 
1864," app1oved Maich 22, 1901 The purpose of this supple­
ment was to seem e 11pa1 ian lands fo1 public parks, auth011z111g 
the Com1111ssi10ners to make such g1 ants, prov1cl111g for the con­
siclei ation, the reve1 s10n and futm e conveyances 

An a<;:t entitled "A Supplement to an act entitled 'A Fm the1 
Supplement to an act entitled 'An act to asce1 tam the nghts of the 
State and of the npa11an owne1s 111 the hi.nds lymg unde1 the 
waters of the Bay of New Y 01k, and elsewhe1 e 111 this State,' ap­
proved Ap11l I I, 1864, and the several supplements the1eto,' which 
said supplement was approved Apul 19, 1899," approved Ma1ch 
7, 1901 This act provided that 11panan 11ghts fac111g public 
parks may be devoted to busmess purposes, and that such use 
should not work a fo1 fe1tm e of the g1 ant to the mu111c1pahty 

This was followed by an act entitled "A Fm the1 Supplement to 
• an act entitled 'An act to ascerta111 the 11ghts of the State and of 
the npanan owners 111 th

1
e lands lymg under the waters of the 

Bay of New York, and elsewhe1e 111 this State,' approved Ap;il 
II, 1864," approved Apul 8, 1903 This act added to the powers 
already given the Commiss10ners to make grants of lands lymg 
under water for Park purposes, the cons1clerat10n, the revers10n 
and the future conveyances thereof 
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All the acts which have been en-ume1 ated above have been sup­
plements by title as well as supplements by object The1e are 
three acts, ho~ever, which ate clearly supplements by object not ' 
so entitled These are, the act of 1871, entitled "An Act relative 
to the R1panan Comm1ss10n" (P L 1871) p n3) 

The preamble recites that doubts have ansen as to grants of 
land which were, but are not now, under tide water, and m view 
of the fact that leases contammg grants and conveyances au-­
thonzed by Section Four of an act entitled "A Supplement to an 
act entitled 'A'n act to ascertam thf nghts of the State and of 
the npanan owners m the lands lymg under the waters of the 
Bay of New York, and elsewhere m this State,' approved Apnl 
eleventh, eighteen hundred and sixty-four," approved March 31, 
1869, and the jOmt resolut10n of 1870, are more satisfactory 

S'ect10n 1 authonzes the "said comm1ss10ners" to grant and to 
convey lands lymg under water under ce1 tam specified conch­
hons 

It 1s clear from the read111g of this act that 1t 1s not w separate 
act, but 1s, 111 fact, a supplement as cleat ly as though 1t were so 
entitled It could not stand alone as an 111dependent act It does 
not purport to create or to delegate any power to the body whose 
operat10ns 1t limits It has life and force only as 1t applies to the 
pnor acts of 1869 and 1864 

The second act with a d1st111ctlve title 1s "An act to reorgamze 
the Board of R1pa11an Comm1ss10ners of this State," approved 
March ro, 1892 This, act affects only the constitut10n of the 
Board, provides that the term of office of the then present Board 
shall expire at a certa111 tune, and fixes compensat10n This act 
does not 111 any sense affect the powers and duties of the Comm1s­
s1on, 1s not a rev1s10n, but merely' affects the adm1111stl atlve 
orgamzatlon 

This 1s true of the third act entitled "An act to reorgamze the 
Board 0£ R1panan 'Commissioners of this State," approved May 

9, 1894 
None of these three acts stand111g alone could give to the 

Board of Ripa.nan Comm1ss1oners, as now constituted, any 
powe1 or v1tahty which 1t would not have otherwise than 
th1 ough the vanous supplements to the act of 1864 

The Constitution. of 1844, m force at the time of the passage 
of the ong111al leg1slation, conta111s this p1 ov1s10n "To av01d 
improper mfluences which may result from 111term1x111g 111 one 
and the same act such thmgs as have no proper relation to each 
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other, every law shall embiace but one object, and that shall be 
exp1essecl 111 the title" Constitution of 1844, Article IV J Sec­
tion 7, Par 4 

This clause rema111ed unchanged by the amendment of 1875, 
and 1s, the1 efore, 111 force at the present time C onstitu,twn of 
New J erseyJ Article IV J S ectwn 7, Par 4 

The constitut10nahty of the present Board of R1panan Com­
miss10ne1 s depends upon the solution of the question as to whe­
ther the po:yvers and duties· of the Comm1ss1on ans111g, out of the 
vanous supplements to the act of 1864 can fairly be said to be 
embraced 111 the title of the act 0£ 1864 

The object of the 011g111al act was an 111vesttgat10n and 111-
qmry and a report The appo111tment of a permanent Comm1s­
s1on, with power to make grants or leases of the State's lands 
ly111g under water has no such relat10nsh1p to the pt opose:d 111-
qmry that 1t can be deemed to follow as a necessary or implied 
portion of the avowed purpose of that 011g111al act, that 1s to say, 
the 111vestigat10n Aside from deductive reason111g, the fact that 
the report of the Committee, made to the Leg1slatur~ of 1865, 
was laid over until acted upon by the Legislature of 1869, with 
the creation thereby of a new Comm1ss1011, with add1t10nal 
powers, shows clea1 ly the separat10n of the two objects The 
111vestigat10n be111g closed, the Comm1ss10n was created and en­
dowed with a, delegation of power by the Legislature 

T
4
he rule of law may be thus stated 

"The umty of the object must be sought 111 the end 
w h1ch the legislative act purposes to accomplish, and 
not m the details p1 ov1ded to reach that end The 
degree of particularity which must be usec1 111 the title 
of an act 1 ests m legislative d1sc1 et10n, and 1s n6t de­
fined by the constitution There am many casesi where 
the object might with great propriety be more specific­
ally stated, yet the generality 0£1 the title will not be 
fatal to the act, 1f by fair 111tendment 1t can be con-
nected with 1t " , 

Walter v ToicNi of Union) 4 Vr 350) DeegarJi v Morrow) 2 

Vr r36 
This 1s the general rule by which the relat10nsh1p between 

, the vat mus supplements to the parent act mlllSt be tested Can 
the object of the supplements by fair 111tendment be connected 
with the 111ve~tigat10n stated as the purpose of the act of 1864? -

Certa111 cases appear 111 our reports 111 which 1t was held that 
5 RIP 
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the obJect of va110us acts could not by fair mtendment be con­
nected with exp1ess10ns of the title, and, m my Judgment, 
none of these present so strong a g1 ound of va1 iance as that now 
under considerat10n Rade~ v Township of Union1 IO Vr at 
pagi(!i. 5r5, Mend1'ickson v Fnes, r6 Vr 555 In this case Depue, 
J, said 

"Under the provis10h of om constitution, the title 
of a statute lS not only an md1cat10n of the legislative 
mtent, but 1s also a hm1tatmn upon the enactmg pm t 
of' the law Jt can have no effect with respect to any 
obJect that is not expressed m the title" 

Citmg cases 
Daubman v Smith, I8 Vr at page 202, wheie MAGIE, J, 

said, c1tmg cases 
"Upon these cases 1t must be cons1de1 ed as settled 111 

this State that when a legislative act is designed to 
effect one obJect, 1t will not be o_bJectionable because it 
embr~ces details and mc1dents comprehended withm the 
object If the whole act 111 each part be germane to one 
pla111 end, the constitutional requn ement will be satis­
fied, although the act comprehends a vai1ety of mc1-
dents But whenever parts of an act are not germane 
to, or comprehended w1th111, its plam obJect, then the 
legislation 1s obJect10nable under this clause 

"In like manner 1t must be taken as 111d1sputable. that 
the title of an act must fairly express its s111gle obJect 
* * * When the title 1s mapt to express the obeJct, 
or deceptive 111 its express10n, then the legislation 1s 
repugnant to this clause " _ 

Lane v State, 20 Vr 673, Dob9ins v N01thampton, 2I Vr 
at page 49'9 This was a dec1s1on by GARRISON, J 

"The constitutional mandate that th~ obJect of eve1y 
law shall be expressed 111 its title, has given the title of 
an act a twofold effect It has added add1t10nal fo1ce 
to the title as an 111d1cat10n of legislative 111tent 111 aid 
of the construction of a statute couched 111 language of 
doubtful import, and 1t also operates as a constitutional 
limitation upon the enact111g part of the lavv The en­
act111g part of a statute, however cleat ly expressed, can 
have no effect beyond the obJect expressed m the title 
To mamta111 any P<¼rt of such a statute, those portions 
not embraced w1thm the purview of the title must be 
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exsc111ded, and if the superadd1t1on to the declared 
obJect cannot be sepa1ated and reJected, the entue act 
must fail" 

C1tmg cases Falk~er v Dorland, 25 Vr 409 
Nm does 1t save an act f1om the ope1atton of this 1 ule, if the 

matters not expi essed with111 the title have been added 111 the 
form of supplements If the objects of the supplements do not 
fairly come w1th111 the object expressed by the title of the sup­
plemented act they are i epugnant to the constitutional p1 ov1s10n, 
though the 011g111al act may still stand 

In Rahway Sav1rngs Institittion v Rahway, 24 Vr P SI, 
MAGIE, J , said 

"The ordma1y mean111g of the word 'Supplement' 
doubtle~s 1s a 'supplymg by add1t10n of what 1s want­
mg ' A glance at our legislation from the time of the 
adoption of the constttut10nal pt ov1s10n will show that 
the w01 d has constantly been used 111 a sense so broad 
as to p9ss1bly )ust1fy a claim that 1t has acqmred thereby 
a special mean111g broader than the ordmary one But 
for the purposes of this case 1t 1s sufficient to say, that 
the ordmary meanmg of the word will, under our con-· 
sti uct10n of this clause, covei every species of amenda­
tory legislation which goes to complete the leg1sla~ive 
scheme" ' 

So 111 New York, &c , R R Co v Mon tel air, 2 Dich 592, 

opm1on by REED,. J 
"The defect 1s, that the title of the act does not ex­

piess the subject of the legislation, but is vague and 1 

m1sleadmg The title 1s this "An act entitled 'A sup­
plement to an act entitled 'An act to authonze the f01-
mat10n of iailroad corporat10ns and iegulate the same,' 
approved Api 11 2, 1873," which supplement was ap­
proved March 31st, 1882 

"It 1s perceived that while the act does not pm pm t 
to be a supplement to the supplement of March 31st, 
1882, its effect 1s to leave the 1mpress1on that 1t 1s a 

- supplement to the earhei supplement 
"Any person read111g the title to the 'act would con­

clude that the subject of the statute was the same as 
that 111volved 111 the act of Mai ch 3 r st, r 882 

"Now the act last mentioned deals with a subject en-
' tirely f01e1gn to the subject-matter of the present stat-
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ute * * * It is too obv10us for argument that 
th~e title was entu ely mislead111g, and so encounters the 
constitutional reqmrement For thb i ea::,on the act is 
v01d" 

See also Hann v Bedell, 38 Vr I48 
1 It may be argued 111 opposition to the result I have thus stated 

that the lapse of time durmg which the existence and ope1 ation 
of the Board of R1pa1 ian Comm1ss1oners has received at least 
tacit acqmescence, will operate as a bar to a p1 esent adverse de­
c1s1011 But I am not conv111ced of the sufficiency or conclusive­
ness of thts content1011 

The authorities which might be m ged agamst the op1111011 
which I have reached are 

Board v Cronk, I Halstead I20 

"Where a statute has already iecetved its c011strnc­
tion and whe1 e the p1 actice under 1t has been um form 
for fifty years or more, and so become the settled law 
of the land, 1t would be gomg a ~reat way for a wurt 
to give it a new consti uction t111clet the pretence of 
mak111g 1 t better ,., 

So 111 State v Kelsey, IS Vr at p 22 

"Long and contmued usage fur111shes a wntempoia­
neous construction wl11ch must prevail over the mue 
techmcal impoi t of the wo1 ds " 

And on p 48, MAGLE, C, suppo1 ts the rule as elsewhe1e cited 
"The i ule amounts to no more than th1::, that if the 

act be susceptible of the 111te1 pretat1011 which has been 
put upon 1t by long usage, the courts will nut d1Eturb 
that construction" 

Board of Assessors v Central R R Co, I9 Vr 304, Fritt~ _ 
v Kuhl, 22 Vr I9I, Engeman v State, 25 Vr 247, McNeal 
Pipe Co v Lippincott, 28 Vr 542, where MAGlE, C, said 

"If, however, the1 e was a debatable quest1011 as to 
the true consti uct10n of the act, then as the 111terp1 eta­
hon I have 111dicated 1s clearly admissible, we should 
be bound by the contemporaneous1 and cont111uous ex­
pos1t10n exhibited m the usage and practice under 1t, to 
give it that construct1011 " 

Answer111g the argument so based, 1t occurs to me that the 
111terpretation of the constitut10nal clause is not 

1

now 111volved 
That clause has received its 111terpretahon The question 1s 
rather as to-whethe1 that 111te1 p1 eta ti on can now for the first I 
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time be applied to a statute of long stand111g to cleterm111e its 
\ / 

validity Had this test been applied to the supplement of 1869 
with reference to the supplemented Act of 1864, at or follow111g 
its enactmentt I am qmte clear that the supplement must have 
fallen But there has been no 111terpretation of this difficulty 
and therefore no construction' acqmesced 111 Indeed, 1t is hard 
to see how the question could have been 1 aised As between the­
State and its g1 an tee, neither apparently had any reason, to ques­
tion the constitutionality of the act creat111g the Board of Ri­
parian Comm1ss1oners and an outsider would have -no stand111g 
111 a collateral attack 

So far, the1 efore', from the existence of a long stand111g acqm­
esence 111 an accepted construct10n, it seems that there has been 
no construction whatever, merely a default 111 apply111g the te1ms 
01£ an mterp1 eted clause of the constitut10n to the facts at hand 

I 
I rlo not believe that this default can operate to prevent the 1 aismg 
of the constitut10nal bar at this day 

The objects of the various supplements to the Act of 1864 are, 
111 my opimon, not such as can fairly be considered to be con­
cludecf w1th111 the object of the orig111al act as expressed and 
lumted by its title These supplements, therefore, fall by their 
repugnance to the Constitut1011, and the Comm1ss10n seems to 
have b~en improperly clothed with the powers attempted to be 
con fen eel by these supplements 

It becomes necessary to consider, then, the force to be given to 
the Act of 1871 It is clearly established that this act has not 
the essential chat acte1 istic::, of an mdependent act It does not 
purpo1 t to create a comm1ss1011 / to execute the duties and powers 
co:pfe11 eel, but 1 elates to a pno1 comm1ss1on Was the1 e any such 
comm1ss10n then 111 exi~tence that 1t could, as a legal body, receive 
this delegation of power? 

As has been stated, the supplement of ,1869 creat111g the com­
m1ss10n, granted two separate powers to 1t Fu st, the power to 
contmue the mvestigat1011 authorized by the supplemented Act of 
1864 and, second, the power OJf conveyance As I have stated, 
this latter part of the act was void, as not commg w1th111 the 
object of the Act of 1864, to which the Act of 1869 was a sup­
plement But the Act of 1869 111 part seems to have been valid 
111 that 1t created, with all necessary 111c1dents, a new comp.11ss10n 
to carry on the 11weshgat10n 111 so far as it had been left unfimshed 
by the Comm1ss10n of 1864, authorized by that patent Act of 
1864 In so fat, the,Act of 1869 seems to have created a R1pa11an 
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Commission, to which the Act of 1871 might properly i-efer as an 
existing R1panan Comm1ss10n And as this Act of 1871 was a 
general act, not a supplement to the Act of 1864 or 1869, its 
enacting clause is within the hm1tat10ns 01f its title and open to 
no seemmg object10ns on that score 

I conclude, therefore, that the Act of 1869 created a comm1s­
s10n, which denves its only vahd powers at present from the act 
creating it and from ihe Act of Apnl 6, 1871 (P L I87I} 'P 
IIJ) 

The matter however is not free from doubt Whether, if the 
' ' I 

question were directly 1 aised, the courts of this State would hold 
that the supplement of 1869 was vahd fo1 any purpose, cannot be 
accm. ately forecasted They have from time to time cons1de1 ed 
various statutes in the light of duphc1ty o,f objects, and sometimes 
have su~tained these statutes m part In othe1 instances, upon 
the ground that the major port10n of the act, that which 1t was the 
mam purpose of the Leg1slatt11re to enact m execution of their 
purpose, being faulty} they refused to sustain' the statute because 
an mc1dental object was properly enacted And in the Act of 
1869 1t may well be doubted if the vahd port10n 1s the mam object, 
the prmc1pal pm poise of the act \ 

The Court of Chance1 y has, through Pitney, V C , exp1 essed 
an opm10n, as follows 

"With regard to the constitut10nal question, which is 
ba~ed upon the 1ack of scope of the title of the Act of 
Apnl II, 1864, 1.t 1s, to be observed that the npanan 
grant, under which the complainants m this cas

1
e claim, 

was made under the Act of Apnl 6, 1871 * * * "­
The title of that act 1s as follows 'An act relative to the 
11panan comm1~s,10n ' In this 1t vanes from the several 
supplements to the Act of 1864, most important of 
wh1'ch was the Act of March 21, 1869 * * * ~ 
These, by then-- te1ms, 

1
were mere supplements t0 the 

ongmal act, and, therefore, confined m their scope by 
the title of that act, while the Act of Apnl 6, 18'71, is 
an independent act and its title 1s suiffic1ently broad, as 1t 
seems to 

1

me to mclude the power to make the grant 1~1 
quest10n At the time of its passage the Riparian Com­
mission was an estaohshed institut10n m the State of 
New Jersey " 

While this op1mon goes far to sustam the conclusion I have 
reached 1t 1s not conclusive How the lea1ned Vice-Chancellor 
reached' his conclusmn that the Riparian Commiss10n was an 

I 
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established institution at the time the Act of 1871 went mto effect 
does not appear His views a1 e not fully stated, and his inte1 pre­
tat10n of the vahd1ty of the Act 01f 1869 not entirely made plam, 
nor the method by which his 1 esult was reached 

It may be, therefore} that the ,entire superstructure of the 
Riparian Comm1ss10n may be without valid foundation upon the 
Act of 1864, and, consequently, wholly and absolutely void 01 
the comm1ss10n may be endowed with the powers granted by the 
Act of 1871 That 1t can have any other powers, I seno,u,sly do 
not consider 

In view of this very grave s1tuat10n, I strongly recommend 
11nmed1ate remedial leg1slat10n If a rev1s1on of -the npanan Jaws 
is deemed necessary, as I think 1t most assuredly, 1s, 1t should cove1 
the field of pnor leg1slat10n and judicial dec1s1on in this State apd 
m other States The status of past grants should be fixed by a 
vahdatmg act or acts, omitting such grants as1 the Committee or 
the Legislature may desire for any reason to have revoked The 
whole quest10n involves so many valuable nghts, that whatever 
act10n is taken should be carefully and well cons1dere~ 

Again, I am asked "Has the Leg1siature itself power to grant 
and lease public lands under water?" 

I understand this quest10n to be directed to the junsd1ct10n of 
the legislative branch of the government ove1 those nghts which 
are common to all the people, so as to divest the people of such. 
11ghts and invest a pn'vate pe1son or corporat10n with complete 
domin10n ove1 some port10n thereof I assume, for the purposes 
of this quest10n, that there 1s no ex1st111g hm1tat10n upon the lands 
of the State' ly111g under water 111 the natm e of a perpetual ti ust, 
and will consider, theref01 e, gene1 ally, the power of the,Leg1sla­
ture to make grants of State land for private and md1v1dual pur­
poses 

Upon the general subJect of the nght of the State to lands lymg 
under tide water but little remains to be said at this day 111 New 
Jersey That question 1s fully settled The State 1s the successor 
to the King of Great Bntain m ~his title, and at the Revolution 
became 111vested with 1t as a sovereign, as a representative or 
trustee of the people of the State This matter has several tunes 
been the subject of judicial mvestigat10n, always with the 1 esult 
jUSt stated In the case of the Attorney,_-General v Ste..vens) Sax-
ton) at p 380, the then Chancellor said ' 
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"The nght to the use of this navigable sh earn 1s t 

tight common to all the people of the State Before 
the Revolution the nght was 111 the Crown The people 
are now the sovereign power, and the 11ght 1s vested 
111 them , It 1s their property, and as such may be ells­
posed of for the common benefit 111 such way as they 
may see fit This d1spos1t10n can only be 11,1ade by the 
Legislature of the State, which 1s the rightful represen­
tative of the , people And when such d1spos1t10n 1s 
made 'consistently w1t1I the pt 111c1ples of the law of na­
ture, and the constitut10n of a well-01 de1 ed society,' 1t 
must be conside1 eel valid Such, as I conceive, has -eve1 
been the sound construct10n of the legislative power, 
and its exe1 cise has been 111 perfect accordance with 1t " 

So, 111 Delaware & Raritan Canal Co ) &c) v Ra1 itan & Dela­
ware Bay, R Co) I6 N J Eq) at p 365) op11110n by the then 
Chancellor 

"The doctrine as attempted to be applied by counsel, 
can 1ed to its leg1t1mate conclus10n, would clepnve the 
Leg1slatm e of all power of disposing of pubh'c propel ty 
The sale of a part of the public doma111, 111 one sense, 
derogates f1 om the power of future Legislatures What 
has once been granted cannot be g1antecl agam And , 
yet the power of the Legislatm e, as well as of Parlia­
ment, to alienate the public cloma111, to convert arms of 
the sea, where the tide ebbs and flows, 111to ai able land, 
to the utter destruct10n of the common nghts of navi­
gation and fish111g, is well settled, and has been 1 epeat­
edly exercised " ( C1t111g cases) 

In Gough v Bell) 2 Zab) at p 455, 
"It is said m the books that the title to the soil of 

navigable nvers, and to the shores of the sea~ and of 
the arms of the sea, is a branch of the K111g's preroga­
tive, of which he cannot divest himself, that the title 
1s in hun m trust for the public, that the nghts of 11av­
igat10n and of fishe1 y, and the use of the shores of the 
sea, are common rights, of which the people cannot be ' 
divested, except by their consent Hence, they cannot 
be aliened by the Ci own " ( Citmg cases ) * z * * 

"Whatever doubts may exist 111 regard to the power 
of the Kmg to dispose of common nghts, there exists 
none m regard to the power of Parliament Parliament 
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not only may, but does, exercise the power of alienmg 
the public domam, of disposing of common nghts and 
of convertmg arms of the sea, where the tide ebbs and 
flows, 111to arable land to the utter destruction of the 
common 11ghts of navigat10n and fish111g 

"This power 1s attributed to the omnipotence of Par­
liament, and it 1s said that no such omnipotence is vested 
111 the Legislature The Legislature, 1t is true, is not 
ommpotent m the sense m which Pai liament 1s so It ~ 

1s restramed by constitut1011al provisions I ts powers 
are abnclgecl by fundamental laws But 1t would seem 
clea1, upon principle, that 111 every pqlitical existence, 
m eve1 y 01 gamzed government, whatever may be its 
form, thei e must be vested somewhere ultimate dom111-
10n, the absolute power of d1sposmg of the prope1 ty of 
evei y citizen In this consists eminent domam which 1s 

I ' 
an 111separable attribute of sove1 e1gnty This consti-
tutes the ommpotence of Parliament If the Legisla­
ture may dispose of the property of each md1vidual cit-

, izen fo1 the public good 1t woU1ld seem to be no greater 
exercise of power to di'spose of public p1 operty or the 

I 

common rights of all the people for the same end The 
ob J

1
ect10n to an ahenat1011 of the public domam by the 

K111g 1s that he 1s but a trustee for the commumty But 
the Legislature are not mere trustees of common i 1ghts 
for the people These nghts are vested m the peoRle 
themselves, the Leg1slatu:re, 111 d1sposmg of them, act 
as their representatives, 111 their name and 111 their stead 
The act of the Legislature 1s the act of the people, not 
that of a me1 e trustee hpld111g the legal title for the 
public good " 

So 111 Stevens v Paterson and Newark R R Co) 5 Vr 533~ 
and Hoboken v P R R) I24 U S 656 

A number of other cases might be cited, but the above are suf­
ficient to 111d1cate the trend of the authorities 111 this State The 
cases referred to have been cited with approval agam and aga111 
until the propos1t10ns there111 laid down are no longer open to 
doubt 

I conclu~e, therefore, that the Legislature has the power withm 
itself to grant and to lease the lands of the State under water, 
subject, however, to the existence of a constitut1011al hmitat1011 

6 RIP 
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The third quest1011 propound~d to me 1s, "Has the Leg1slatm e 
the powe1 to delegate to any boa1 d or body whatever auth011ty 
the Legislature itself may have to make grants or leases of the 
State lands lymg under water?" , 

An exammat10n of the Constitut10n discloses no direct hm-
1tat10n upon the Legislature m 1 estramt of the delegat10n of its 
authority A hmitat10n has been unphed, however, from A1 t 
IV, Sec r, Par r, which reads as follows 

"The legislative power shall be vested ih a Senate 
and General Assembly " 

The legislative power, therefore, the Legislatm e cannot dele­
gate to any other body or 111vest 111 any 111d1v1dual or corporat10n 
It 1s the one part of its sovereignty of which, as was said 111 D & 
R Can1al Co v Rar & Del Bkr,y R R Co) IC E Green j2I) 
the Leg1slatme cannot divest itself or its successor It not only 
may, but must deteimme 111 what manner that sovereignty must 
be exercised 

Statutes which carry power to establish boards or orgamzat10ns 
must stand or fall accor'dmg as they are deemed to carry 01 omit 
a delegat10n of the legislative power Thus it has been deter­
mmed that a grant of power to a turnpike company to app1 o­
p11ate a public road to their use, with the cons~nt of a maJonty of 
the voters of a township, was not imp1 oper M orga11), v Mon­
mouth) 2 Duitch 99 

Conferring on a board of freeh6lders pow er to fix 1 ates of 
fernage 1s not improper Freeholders v State) 4 Zab 7 I8 

The Legislature has the right to delegate to the Board of Man­
agers of the Geological Survey the d1scret10n of dete1 m111111g the 
pm pose for which the 1 ight of emment domam should be e1Cer­
c1sed In re Lower Chatham) 6 Vr 497 

But the Legislatm e cannot leave it to a board of comm1ss10ners 
to determine 111 what proport10n the expense of laymg out and 
open111g a public avenue shall be imposed on the townships of a 
county or wards of a city , Caine, v Hudson Co Commrs) 8 Vr 
I2 

The Gene1 al Railroad Law, 111 respect to the delegat10n of the 
power of em111ent doma111 to cotporations orgamzed under it, 1s 
constitut10nal National Docks R R Co v Central R R Co) 

5 Stew 755 
But agam 

"The power of decid111g questions of public policy 
which relate to the orgamzat10n and extent of mumc1pal 

I 

\ I 
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c01porat10ns is one properly belong111g, under our con­
stitut10n, to the legislative department of the govern­
ment, and, therefore, 1t cannot be exercised by any 
pe1 son or persons belong111g to or constitutmg eithe1 
the executive or the Judicial department" 

In re Ridgefield Park) 25 Vr 288 
S1m1lar quest10ns were presented and decided as the facts fell 

w1thm or without the lme 0£ Judicial determmation m Gilhooly 
v Elizabeth) 66 N J L 484) Paul v Gloucester Co) 50 N J L 
585) Allison v Corker) ,67 N J L 596 

None of these cases present an exact autho11ty as precedent 111 
the p1 esent case Perhaps those which approach most nearly 111 
similarity are the two cases cited upholdmg a delegation of the 
right of emment domam as

1 

constitutional This is, as I have said, 
one of the essentials of the sovereignty of the Legislature, and 
there seems to me that there is nothing d1st111ctive 111 principle 
between such a grant of power and that with which 1t would be 
necessary to endow a board or comm1ss10n to enable them to con­
vey the land of the State' lymg under wate1, provided the neces­
sary l11111tat10ns were observed 

I conclude, the1 efot e, that the Legislature can, by an enactment, 
I 

constitute a proper board for this purpose, and delegate to 1t the 
necessary power to execute such nght of conveyance of the State's 
lands as the Legislature itself possesses But such act should 
prescnbe the te1 ms and conditions of such conveyances and all 
other details as will leave m the board so constituted merely power 
to cany out the pmposes of the Leg1slatme by means and upon 
terms specifically presc1 ibed Too much discret10nary power , 
must be av01ded, lest thereby the legislative pret ogative be en­
croached upon and the act rendered v01d 

\ 

Fourth I am asked whether or not these lands owned by the 
State, lymg under water, are not to be held forever mv10J~te m 
trust for the people as a fund for the support of public education 
111 this State? 

This quest10n covers the matters excluded from cons1derat10n 
m my answer to the second question And the response to that 
question must be 

I 

read 111 con~echon with the discuss10n of the 
pendmg quest10n 

The Constitut10n of 1844 contams this provis10n 
"The fond for the support of free schools, and all 

money, stock and other property, which may hereafter 
be appropnated for that purpose, or received mto the 
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treasury under the prov1s10n of any law he1 etofo1 e "-
passed to augment the said fund, shall be securely 111-

vested, and remam a perpetual fund , and the 111come 
thereof, except so much as 1t may be Judged expedient 
to apply to' an 111crease of the capital, shall be annually 
app1 op1 iated to the support of public schools, for the 
equal benefit of all the people of the State, and 1t shall 
not be competent for the Legislature to borrow, appro­
pnate or use the said fund or any part thereof, for a11y ' 
other purpose, unde'r any pretense whatever " ( A1 t 4, 
sec 7, par 6) 

In similar natt11 e 1s the prov1s1011 of the amended Constitution 

c1f 1875 
"The fund fo1 the support of free schools, and all 

money, stock and other property, which may hereafter 
be appi op1 iate<l foi that pt11 pose, or received 111to the 
tieasury under the provis10n of any law heretofo1e 

' passed to augment the said fund, shall be securely 111-
vested, and rema111 a perpetual fund , and the 111come 
thereof, except so much as 1t may be Judged expedient 
to apply to an 111crease of the capital, shall be annually 
appropi iated to the support of public ft ee schools, for 
the equal benefit of all the people of the State, a~d 1t 
shall not be -competent for the Legislature to bon ovJ-, 
approp1 iate or use the said fund, or any part thereof, 
for any other purpose, under any pretense whatever 
The Legislature shall provide for the ma111tenance and 
support of a thorough and efficient system of free pub­
lic schools fo1 the 111struction of all the children 111 this 
State between the ages of five and eighteen years " 
(Art 4, sec 7, par 6) 

It is clear, therefore, that "all money, stock and other prqperty 
which may hereafter be approp/~iated for that purpose, or received 
111to the treasury under the provision of any law heretofore passed 
to augment the said fund" has passed beyond the sphere of legis­
lative control, except as to the designat10µ of the mode 111 which 

' the 111terest and dw1dends ans111g therefrom shall be applied for 
support of public schools Amboy Dock & Improvemen1t Co v 
Trustees, etc, 8 Stew I82 

By an act passed on the 6th of Apnl, 1871, entitled "An act 
to 111crease the school fund of the State," 1t was enacted that "all 
moneys hereafter received from the sales and rentals of the land 
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under water belong111g to the State ,shall be paid over to the 
trustees of the school fund and appropnated for the support of 
free public schools and shall be held by them 111 trust for that 
purpose, and shall be 111vested by the tieasurer of the State under 
their direction 111 the s,ame manner as the funds now held by them 
are 111vested, the same to constitute a part of the permanent 
s,,chool fund of the State and the 111terest thereof to be applied to 
the support of public schools 111 the mode which 1s now or may 
hereafter be directed by law and to no other use or purpose what­
ever" (P L I86I, p 98) 

In 1872 the follow111g statute was passed 
"That all leases which shall hereafter be made of 

lands, belong111g to the State, now or forme1 ly ly111g 
under water, or which have been made s111ce the sixth 
day of Apnl, one thousand eight hundred and seventy­
one, shall be transf en ed to the ti us tees of the school 
fund of this State and become a portion ~f the free 
school fund, and that the annual 111come ans111g from 
such leases shall be d1stnbuted by the said ti ustees for 
the support of free public schools 111 the same manner 
that other moneys a1 e n~w d1stnbuted £011 that purpose " 
(P L I872, p 6I ) 

1 

The 111come from the lands of the State ly111g under water was 
by force of these statutes and the constitutional prov1s10n passed 
111to a "pe1petual fund," not subject to subsequent d1vers10n at 
the hands of the Leg1slatm e This appea1 s to be the first addi­
tion to the school fund from the 11pa1 ian lands of the State 

In 1894, however, a statute was enacted 111 broadei language 
and with more extensive 1mpoi t ' 

"A supplement to an act entitled 'An act to establish 
a system of public 111struction,' J{ev1s10n, approved 
March twenty-seventh, one thousand eight hundred and 
seventy-four," appioved Ap11l 24, 1894 

Sec 1 Be 1t enacted by the Senate and General As­
sembly of th~ State of New Jeisey that all the lands 
under water belong111g to this State be and the same 

1 

hereby a1 e irrevocably app1 opnated foi the support bf 
ft ee schools 111 this State, and that all moneys hereafter 
received from the sales and i entals of such lands under 
water belong111g to this State, shall be paid over to the 
trustees of the school fund and appropriated for the sup­
port of free public schools, and shall be held 111 trust by 
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them f01 that purpose and shall be invested by the treas­
m e1 of the State under their direction 111 the ,same man­
ner as the funds now held by them are invested, the same 
to constitute a pa1 t of the permanent school fund of the 
State and the mfe1 est the1 eof to be applied to the sup­
port of public schpols 111 the mode which now 1s or may 
hereafte1J be d11,ected by law and to no other purpose 
whatever 

2 And be 1t enacted that all leases which have been 
made by this State or any board or officer of this State 
111 pmsuance of the prov1s1ons of an act entitled 'An 
act to provide fo1 the use of the proceeds of npanan 
sales, grants and leases, app1 oved March mneteenth, 
one thousand eight hund1ed and nmety,' of lands be­
longmg to the State now or formerly lymg unde1 water, 
be and the same he1 eby a1 e transferred to the trustees 
of the school fund of this State to become a portion of 
the flee school fund and that the mcome ansmg from 
such leases shall be d1sti 1buted by the said trustees for 
the supp01 t of free public schools 111 the same manner_ 
that othe1 moneys a1 e now d1stnbuted for that pur­
pose" 

( The y.rord "1n evocable" 111 the fo st section 1s unnecessary 
The clause of the constitution 1 efe1 red to fixes the permanent 
quality of the app1 opnatlon ) 

The school law of 1894 was 1epealed, but the1e 1s no necessity 
for d1scussmg the question how far such 1 epeal could affect the 
appropriation to the schoo1 tund made the1 em, smce the school 
law of 1902 p1actically 1e-enacts the law of 1894 

Not m precise wo1 ds, but 111 effect the same 
"163 All lands belonging to this State now or for­

me1 ly lymg under water a1 e approp1 iated for the sup­
port of public schools, 1 and all moneys hereafte1 1 e­
ce1ved from the sales of such lands shall be paid to 'The 

' J 
Tmstees for the Suppo1 t of Public Schools,' and shall 
be mvested by said board, and shall constitute a pa1 t of 

I 

the peimanent school fund of the State 
164 All leases which have·been he1etofore made or 

which )shall be he1 eafter made of such lands, shall be 
held by 1 'The Trustees for the Support of Public 
Schools,' as a part of the pnnc1pal of the school fund, 
and the mcome ansmg from said leases shall be a part 

( 
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of the mcome of said school fund" ( P L 1902, p 
127) 

These two sections in toto we1 e mcluded m the present school 
law and are now m fo1ce P L (Special Session 1903) 1904, 

P 63 
The Act of 1871 app1op11ated "all moneys" received fiom 

sales and rentals and went no farther By the Act of 1872 "all 
"leases" were transfeired to the school fund But note that the 
Act of 1894 and the 

I 

acts followmg down t~ the p1 esent, appro­
p11ate the lands, the moneys and the leases to the permanent , 
school fund 

1 
' 

Upon this situation, three questions present themselves 
1st Did the app1 opnation of the lands lymg under water, be-

, longmg to the State, by vu tue of this legislation and the con­
stitutional prov1s10n as to "other 1p1operty w111ch may hereafter 
be app1 opnated f01 that pm pose" mvest such lands with any 
resti 1ctions 111 the natm~e of ti usts for the ben~fit of the public 
school fund ? 

2d If not, or also, Was the appropnahon of the moneys 
ansmg f10111 the sale and leasmg of the land lymg under water, 
belongmg to the State, sufficient to mvest the land from which 
such mco~e must be denved with any restrictions as to convey­
ance or otherwise 111 the natm e of a trust for the benefit of the 
school fund to which such mcome was app1opnated? 

3d What was the scope of any such lumtation a11smg under 
eithe1 or both som ces and what was its p1 ope1 effect upon the 
further alienation of the lands of the State lym,g under wate1? 

The Act of 1894 and the re-enactment of its p1ov1sions 111 the 
succeedmg and present school laws has resulted 111 an approp1 ia­
tion of the lands of the State ly111g under water to the school 
fond I do not comp1 ehend that this 1s sufficient to repeal by 
1mphcation the p1 ev1ous grant of power to the R1pa11an Com-
1111ss10n, or to p1 event the sale or leas111g of such lands under any 
and all circumstances, but, 111 my Judgment, 1t does g1v~ the 
school fund such mterest 111 these lands that sales 01 leases 111 

' fact, the management of the State's lands under water must be 
conducted with a view to reahzmg the g1 ea test possible benefit 
fi om such lands, not to the State at large, but to the school fund 
as "cestui que trust," m its p1 esent and also 111 its future estates 

Pn01 to such appropriation, the people of the State were the 
pa1 ties 111 mterest, subsequent thereto the school fund 1s substi­
tuted for the people at large, and any ope1 ation, conveyance or 
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grant m defeasance or m d1mmut10n of the lands of the State 
lymg under water which cannot be JUstrfied as a realization of 
the present and also future mte1 est of the school fund therem 1s 

' ' m tny opm10n, 1mproper 
Whether this app1 opriation of the lands themselves to the 

school fund 1s permanent depends upon the construct1011 given to 
the phrase of the Constitution, "all money, stock and other prop­
erty, which may hereafter be appropriated fo1 that pmpose 
* * * a perpetual fund" If "other prope1 ty" m that con­
nection be used so b1oadly as to mclude realty, then the appro­
priat1011 has become permanent, but if the phrase 1s to be qualified 
by the words "money'' and "stocks" to a meanmg strictly con­
sonant, then "other property" cannot mclude 1 ealty and the 
appropnat1011 1s subject to repeal at the will of the Legislature 

I mclme to the opm1011 that the 1 ule of 111terp1etat1011 whereby 
general w01 ds followmg an enumeration of pat ticular w01 ds, 
m a statute, a1 e limited by the pat ticular w01 els to a s11111la11ty 
does not govern this case But "other p1~operty" hc1s 111 this cJ.se 
a peculiar and forcible s1g111ficance Part1cularly 111 view of the 
purpose of the sect1011 of the Constitut1011 111 wh1ch the phrase 
appears, and the cond1t10ns under which 1t was adopted Then, 
as now, the school fund was maclequate for its pu1 poses and 
constant add1t10ns ,v'ere made to 1t of taxes canal stock turn-

' ' pike stock and boi1ds and the like Theref01 e, the purpose was to 
increase the school fund, and an mterpretahon which na1 rows 
and l11111ts the method or sources of 111c1 ease seems hostile to the 

' I 

pm pose of the frame1 s of the Constitut1011 "Other p1 ope1 ty" 
liberally construed forthers the mtended mc1 ease of the school 
fund, and, the1 efq1 e, I adopt 1t. mstead of restl 1ctmg the mean­
mg of the phi ase to pe1 sonalty It must be noted, too, that the 
phi ase is conJunctlve, not cl1s11111ctive "Other prope1 ty" 1s m 
add1t1011 to what has been named bef01 e The maxim nocitur a 
sociis 1s usually applied where the d1sJ1111ctlve, not the conJunc­
tlve, 1s used The result 1s to work a pe1manent app1opnat1011 
of the State's lands lymg under wate1 to the school fund, remov­
mg them from any subsequent and chfferent approp1 iatlon by 
legislative act10n 

It 1s to be noted that the case of Amboy Dock and Imp Co 
v Trustees of Pitblic Schools) 8 Stew I8I (March Term I88,2), 
was decided with 1 eference to the situation ex1stmg under the 
Act of 1871, and possibly the Act of 1872, and p11or to the Act 
of 1894 
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This case held that the T1 ustees for the Supp01 t of Public 
Schools have no contlol ove1 the State's lands under water, no 
authority to decide what lands unde1 water shall 01 shall not 
be sold, or to fix the pt ice 01 dictate the terms and cond1t10ns 
on which sales shall be made, nor power to 1 escmd contracts of> 
sale made by the Riparian Commissioners which they may deem 
pre1ud1crnl to the school fund 

In 1 eadmg this case 1t must borne m mmd that at the tune 
the cause of action arose the1 e had been no appropnat1011 of 
the lands as such, but only by the Act of 1871 of all moneys 
received from sales and rentals, and by the Act of 1872 of all 
leases of nparian lands I consider that the Act of 1894 and 
the follow111g acts have made a matei ial diffe1 ence 111 the con­
d1tions, and I do not accept the dec1s1011 1 efe1 reel to as a b111dmg 
authority at the present time 

The case of Hender son v Atlantic City ( 64 N J E 583), 
supports this view 

The constitut10naltty of the ac! of the Leg1slatm e of March 
22, 1901 ( P L I90IJ p 37 4J was attacked upon the ms1~t­
ence that the lands the1 eby autho11zecl to be g1 anted by the 

1 R1panan Comm1ss10ne1 s wet e 1n evocably devoted to the ,sup­
port of free public schools, while the Act of 1901, 1eferred to, 
devotes a p01 tlon of such lands to other pm poses, that 1s, public 
pa1ks 

Reed, V C, 1 ev1ews the constltut10nal pt ov1s1ons and the 
Act of 1901 111 the light of the same, and 111 p1onouncmg the 
op1111011 of the court, said 

"In my Judgment the only gt ouncl fo1 attack upon 
this act 1s to be found 111 that pa1 t of sect1011 2 which 
provides that the Corm111ss1one1 s may, 111 their discre­
tion, charge the1 efo1 a nommal cons1derat1011 only It 
1s qmte clea1 that the g1 ant p1 ov1ded fo1 under the 
Act of 1901 1s for a puphc pmpose It 1s equally clear 
that apa1 t from the Act of 1894 the Leg1slatme could 
devote the p1 ope1 ty of the State to any public purpose 
It seems also mamfest that the appropnatlon of these 
lands as prope1 ty under the constltut10nal prov1s1on 
had 111 view the conve1 s1011 of this p1 operty 111to money 
which was to be securely mvested There was left 111 
the State, theref01e, the chscret1011 when and hnw to 
transmute this property 1rtto money and to make /all 
reasonable 1 egulatlons fo1 the use of the property until 
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1t was sold It could p1 obably grant a prrpetual nght 
to lay out its streets or highways through 1t, regardmg 
the presence of such stl eets as likely to enhance the value 
of this p1 operty So, too, perhaps, a p11v1lege could 
be gra~ted to a mu111c1pahty to use 1t as a park until 
such tunes as the State thought 1t to the benefit of the 
school fund to ti ansmute the land mto money by sale 
1

or lease So, too, I thmk, the State had a nght to pro­
vide thai under the cond1t10ns mentioned m the Act 
of 1901 a sale 5hould be made exclusively to a mu111c1-
pahty haymg control of a public pa1k · 

"The question, howeve1, 1s whethe1 1t could make a 
pe1 petual gift of, these lands to anyone, for this, 1t can 
not be doubted, 1s mtended by the language of the legis­
lative act The g1 ant 1s fo1 an easement, which 1s p1 ac­
tically pe1 petnal and exclusive There 1 emams nothmg 
of the least value to the State The giant 1s mtencled to 
be g1 atmtous 

"While 1t 1s ti ue that a boa1d may cha1ge the same 
1 ate for a g1 ant to a mu111c1pal cm porat10n f01 a public 
park as to any other g1 an tee, neve1 theless, the pm pose 
fo1 which the d1sc1 et10na1 y powe1 was confe11 eel upon 
the R1pa11an Boa1 cl 1s mamfest, and that pm pose was 
executed m makmg this g 1 ant 

"Fm the extensive g1 ant made to Atlantic City the 
cons1de1 at1011 1s $1, dncl fo1 the resti 1ctecl g1 ant made 
to the complamants the cons1de1 at1011 1s $990 

"The g1 ant to Atlantic City would have been null, if 
the same cons1de1 at1011 had been cha1 g ed for 1t as for 
othe1 g1 ant~ to 11pa11an owners, for the powe1 to cha1 ge 
noth111g ta111ts the statut01 y clause and entirely destroy<; 
its fo1 ce as a11 autho11ty to make any grants 

"In the language of Judge Earl, 111 Stua1 t v Pal11ier) 
7 4 N Y I8 3, 'the constltut1011al validity of a law 1s to 
be tested, not by what has been clone under 1t, but by 
what; by its auth011ty, may be clone' 

"I am consti a111ed to the conclusion that Atlantic 
City has no claim to the locus 111 quo under 1ts g1 ant" 
( 64 N J E J at p 586 ) 

But g1antmg, for the pmpose of a1gument, that the 111terp1e­
\ tat1011 now presently given to the constitutional phrase "all 

money, stock and othe1 property," 1s too b1 oad, and that realty 
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cannot thereby permanently pass 111to the school fund, there 1s 
anothe1 aspect of the situation which demands attent10n 

The Acts of 1871 1872, 1894 and the follow111g school laws 
have unquestionably devoted to the school fund all moneys ans111g 
by sale 01 lease from the State's 11pa11an lands At least, this 1s 
ti ue as to all 111come ans111g ·01 to anse therefrom s111ce those 
acts became effective Whethe1 or not those lands themselves 
have permanently passed 111to the school fund, the 111come fl om 
them has so passed pe1manently and 111v10lably This 111 itself 
would vest the school fund with an eqmtable 111te1 est 111 the 
somces of that mcome 

It has been held 1 epeatedly 111 this State that "A gift of the 
1 ents and p1 ofits of land, 111 the absence of any expi ess10n of a 
drffe1ent 111tent10n, 1s tantamount to a devise of the land itself'' 
Beasley) C J J in Dia111,ent v Lore) 3 I N J ,L 222, c1t111g casec; 
111 supp01 t, among ihem Den v Manners) Spencer) I 44 

"The 1 ule appea1 s to be settled that the bequest of 
the mcome without limit as to time, or gift ove1 which 
can opei ate, 1s a bequest of the p11nc1pal, 1f the1 e be no 
exp1 ess10n of a contl ary 111tent Elton v Sheppard) 
I Bro Ch C 5321) Haig v Swiney) I Sim, & S 487) 
Manning v Crmg) 3 Gr Ch 436) Craft v Snook) .! 

Beas I2IJ Gulicl, v Gulick) I21 C E Gr 500 The 
same 1 ule applies vvhether the gift be d11 ect, 01 tl11 ough 
the 111te1 vent10n of a t1 ustee Ibid So a devise of the 
111come of land without lunitat10n 01 devise ove1 is 
eqmvalent to a deyise of the land itself Den v Man­
nie1rs) Spene Ief-4) Diament v Lore) 2> Vr 222) Post v 
Rivers) I3 Stew Eq 22) Cony~iham v Conynham) I 

Ves S1 5221) Sn Thomas Plumer, V C , 111 Stretch, v 
Watl,ins) I M add I 43 The same 1 ule applies to a gift 
of a pe1 petual anmuty Huston v Read) 5 Stew1 Eq 
596 *, 'l< * The ope1 a hon of the 1 ule is not de­
feated because some duty 111 1 eahz111g assets and seem-­
mg and paymg the mcome 1s cast upon the ti ustees In 
Earl v Grim1J I Johns Ch 499, executors we1e d11ected 
by the will to 1 ent 01 sell lands as they saw fit, and, 111 
case of sale, t~ put the money at mtei est and pay the 
mterest annually to G P, &c Chancel101 Kent held 
that those who, by the terms of the will, wei e entitled 
to the mterest were also entitled to the prmc1pal of the 

1 proceeds of sale" 
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Op1111011 b~ Grey, V C, in Pafsman v Trust-Co, 57 N J Eq 
27 3 For further authont1es, see Am,er & Eng Encyc of Law, 
2nd Ed, Vol I6, page I 48 ( title estates for life-land itself) Ibid, 
Vol I8, p 7n . 

In the matter under cons1deratlon there was no express1011 by 
the Legislature of any 111tent1011 coi;itrary to an appi opnat1011 of 
the lands themselves to the school, but 111stead a twice-repeated 
~eclarat1011 of that identical purpose 

Upon this permanent appropnat1011 of 111come therefore I also 
b ' ' ase my op1111011 that the Legislature has created a permanent and 
last111g trust 111 the lands of the State ly111g under water, of which 
trust the R1panan Comm1ss10ners, or whatever board- may be 
delegated to have these lands 111 management and cont1 ol are 
the trustees and the school fund 1s the bel1eficiary ' 

As prev10u1sly stated, I do not consider that this ope1 ates to 
prevent any ahenat10n of the State's npa11an lands But the 
effect 1s to properly restra111 any ai-;id all sales or leases f01 purely 
nom111al cons1derat10ns, 01 for such cons1de1 at10n as does not 
P1 operly consider and 111clude the present and future values of 
the lands so sold 01 leased In a word, the fam1ha1 p1111c1ples of 
trust estates apply to and govern the sale and lease of the State's 
lands ly111g under water 

The fifth quest1011 1s as to the nght of the R1panan Comn11s­
s10ners to grant lands under wate1 111 the bays and tnbuta11es of 
the bays 111 this State, whe1 e the Oyster Comm1ss10n has Jt111s­
dict10n under the va110us enactments of the Leg1slatm e of this 
State 

The 1 egulat10n and contwl of the oyster-gt owmg lands of the 
State h.,as been delegated by the Leg1slatm e to th1 ee comm1ss1ons 
as follows ' 

The Delaware Bay and Mam ice River Oyster Comm1ss1011 
The Ocean County Oyster l:omm1ss10n,, ' 
The Atlantic County Oyster Comm1ss1011 
The erahest of these, as now constituted, and I unde1 stand the 

question to be directed to present cond1t10ns, 1s the Delawa1 e Bay 
and Maunce River Commiss10n, created by an act of the Legis­
lature of 1899 (P L r899, P 506) By this act, the comm1ss10n 
thereby constituted was given "exclusive 1 egulat10n and con ti ol" 
of "all oyster grounds, lands and beds mcluded w1th111 the lands of 
the' State of New Jersey under the tidal waters of the Delaware 
Bay and Maunce River Cove" In statmg their powers the act 
provides 
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"J'he State Oyster Comm1ss10n shall have power and 
a1 e he1 eby directed, as heremafter provided, to lease to 
applicants therefor, any of the lands of the State under 
the tidal waters of the Delaware bay and Maunce nver 
cove, south of the l111e * * ¥ * to be exclusively 
used and enJoyed by such lessees for the tak111g, plant­
mg and cult1vatmg of oysters" 

Sect10n 14 provides further 
"All moneys due for ground rentals, license fees, or 

otherwise made collectible under the prov1s1ons of this 
act, shall be received and collected by the oyster super­
mtendent, for the sole use of the State of New Jersey, 
as public moneys belongmg to the State, and shall be 
accounted for and paid over as such 111 manner here111-
afte1 provided' 

This act was amended 111 1901 (P' L r9or, p 307), but the 
parts quoted were not changed, 111 1902 (P L r902, p 62) the 
operat10ns of this commission were extended to certam lands 
under tidal waters 111 Rantan bay, the1e111 particula1ly specified 
These limits 111 Raritan bay were further extended 111 1905 (P L 
r905, p 482) 

The next comm1ss1011 to be constituted was the Ocean County 
Oyster Comm1ss10n ( P L r902, p I70) Like its prototype, 
this comm1ss10n was given "exclusive regulation and controP <0f 
"all oyster grounds, lands and beds 111cluded w1th111 lands oif the 
State of New Jersey under the tidal waters of the county of 
Ocean " The commiss10n was empowered "to lease to applicants 
therefor any of the lands of the State under the tidal waters of 
the county of Ocean, not set apart as public clam g[ounds " 

The prov1s1011 with reference to the payment of all 111come mto 
the general State treasury co111c1des with the s11111lar prov1son 111 
the act c1 eat111g the Delaware Bay Comm1ss10n 

This act was amended 111 1903 (P L r903, P ,6381
) and 111 

1905 (P L I905, PP 249, 337), without, however, chang111g the 
clauses quoted or referred to 

The last comm1ss1on to be created was the Atlantic County 
Oyster Comm1ss1011 (P L r905, p I45) In the language 
of the pnor acts, this comm1ssion was given "exclusive regu­
'lat10n and control" of "all oyster grounds, lands and beds 111-
cluded w1thm lands of the State of New Jersey under the tidal 
waters of the county of Atlantic " The commiss10n was given 
power "to lease to applicants therefor any of the lands of the State 
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under the tidal waters of the county of Atlantic not set apart as 
public clam grounds, * * * 'I< 

1 

and provided further, that 
nothmg 111 this act shall be const1 ued to give said comm1ss10ners 
any 3unsd1ct1011 or control over any lands to which the riparian 
g1 ant has been made by the Riparian Comm1ss1011ers of this 
State" 

This act con tams the same p1 ov1s1011 with reference to tl1e 
payment of all mcome a11smg under the act 111~0 the gene1 al 
ti easm y of the State 

It 1s to be noted that the act constitutmg the Atlantic County 
Oyster Comm1ss1011 con tams a p1 ov1so which does not appear m 
either of the two acts p1 ev10usly mentioned This 111d1cates that 
the controv~1 sy over the Jm 1sd1ct1011s of the Oyster Comm1ss10ns 
and the R1pa11an Comm1ss10n had, at the time of the passage of 
the last act, att1 acted the attent10n of the Leg1slatm e, and that 1t 
was their pm pose, by this p1 ov1so, to exclude from the J t.111sd1c­
tion of the Oyster Comm1ss10n of Atlantic County any land which 
had prev10usly been leased or g1 anted by the R1pa1 ian Comnm,­
s10n, and, by unphcat10n, to mclude w1th111 the 3m1sdkt10n of that 
Oyster Comm1ss1011 all lands lymg under tide wate1 111 Atlanllc 
County not so previously g1 anted or leased 

This 1s a cleat 111d1cat1011 of what, 111 my Judgment, 1s the 1 e­
sultmg and p1 esent d1v1s10n of Jm 1sd1ct10n By later and 111con­
s19tent leg1slat1011, ce1 tam lands ly111g under water have been 
removed from the 3m 1sd1ct10n of the R1pa11an Comm1ss10n and 
put under the exclusive 1 egulation and con ti ol of the 1 espective 

I 

Oyster Comm1ss10ns f01 particular purposes The R1pa1 ian 
Comm1ss10n has no power, the1 efo1 e, to exercise any dommat10n 
over any of the lands ti ansfe11 ed to any or all of the Oyster Com­
m1ss10ns smce the time when each of those creative acts became 
effective 111 its pa1 ticular section Over those lands which he 
w1th111 the lnmts preset 1bed by these acts the Oyster Comm1ss10ns 
have full and sole contiol for the 

1

pmposes and with the lmuta­
tlon p1esc11bed for each 

1

comm1ss10n by the act c1 ea,t111g 1t This 
does not ti ansfer to the Oyster Comm1ss10ns any of the powers 
of the R1panan Conhmss10n, but leaves them suprem

1
e w1thm 

their specified boundaries for the purposes of their creat10n 
One feature of these acts rests upon a m1sconcept10n, and, 

\ 

therefore, 1s mvahd 111 each mstance The mcome from all 
11pa1ian lands was, pnor to the creat10n of the present Oyster 
Comm1ss10ns, permanently appropriated t<'.) the school fund It 
was not w1th111 the power of the Legislature, therefore, to alter 

this app1 op1 iat10n, and by changmg the management of some por­
ilon of the 11panan lands of the State, d1ve1 t the 111come thei e­
from mto the general treasmy and away fiom the school fund 
The ti ustee may be changed, but not the benefic1a1y This sec7 

tion, howeve1 mvahd 111 itself, does not so 1 emove an essential 
feature of these acts as to cause them all to fall with 1t The 
necessary 111c1dents to operat10n and 1eahzat10n of the purpose 
and obJ ect of the Oyster Comm1ss10n Acts still 1 emam 111 each, 
without the ob3ect1011able section The1ef01e, the ob3ect10nable 
sect10n may be stricken out and the several acts still stand as valid 
and effective 

But these acts should be p1 omptly amended to 1 eheve this s1tu­
at10n, and to p{ov1de for the payment of the 111come a11s111g from 
these 11pa11an lands by 

1

the Oyste1 Comm1ss1ons mto the school 
fund 

The sixth question 1s, "What 1s the effect of ahy g1 ant made 
by the R1pa1 ian Comrmss10ners to the owne1 s of uplands 111 the 

\ 
bays and 111 the ti 1buta11es of the bays 111 the oyster districts of 
this State, whet e the State has app1 op11atecl money fo1 

1

the seed­
mg of those lands with oyste1 s, and whet e the Oyste1 Comm1s­
s1011ers, under those laws, have leased the lands to mdependent 
oyste1 men, unde1 valid leases 1 unmng fo1 a yea1, elm mg which 
the land was conveyed by the Riparian Comm1ss1011e1 s ?" 

This quest1011 1s answered by the cltscuss1on of the matters pre­
sented by the pt eced111g quest10n When the Oyste1 Comm1s­
s1011s acqun eel Jm 1schct10n 111 then seve1 al d1stncts the R1pa1 ian 
Con11111ss1011e1 s lost then 3unsd1ct10n the1 em, smce the 11ght to 
lease cannot be 1 es1dent 111 two bodies at the same time with 
power 111 one to 1 eve1 se and 1 ende1 nugato1 y the gt ants of the 
othe1 at will And by mcons1stent and subsequent leg1slat10n, 
as has been said, exclusive 1 egulat10n and control was vested 111 

the late1 constituted Oyster Comm1ss10n The1 efo1 e, g1 ants 
made by the R1panan Comm1ss10ners, under the en cumstances 
stated 111 the quest10n, a1 e ulti a v11 es and void, and the grantees 
took nothmg the1 eby 

The seventh quest10n 1s asked to the effect of grants made by 
the R1panan Comm1:is10n of lands lymg under water opposite the 
foot of streets apd highways, with or without notice to the mu­
mc1pahty 

1, I 

I 1 
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A review of the Judicial dec1s10ns of the State and Federal 
courts will show that it 1s almost 1mposs1ble to d1 aft an answer 
to this quest1011 which will J1ave an absolute apphcat1011 to every 
state of facts that may anse, 01 which will be 111 complete ac­
cordance with the dec1s10ns of the courts, 111 view of the pt esent 
conflict between the State and Federal dec1s10ns I believe the 
earliest decis1011 111 the State of New J ei sey, directly clealmg with 
this quest1011, to be M ayior of Jersey City v M owis Canal and 
Banking Co, I2 N J E, 111 which, at page 558, the Court said 

"The doctrine, that when the ,sho1e owner, th1ough 
whose lands a street comes to tl~e shore, fills 111 111 f10nt 
of his land, and also 111 f10nt of the te1m111us of the 
sti eet,- the public is entitled to the extens1011 of the 
street as if the land filled 111 we1 e an alluv1011, 1s the rea­
sonable docti me and 111 sh 1ct accordance with p1111-
ciple " 

1 But the facts 111 this case wer,e pecuha1 and the1 efore to be ' \ ' 
ca1 efully scrut1111zed before this dec1s1011 is to be accepted as a 
gene1 al autho11ty Pei haps the most w1dely-d1scussed and cited 
case on this subject 1s H obohen Land and I11iproV'e111ent Co v 
H obohpi, 36 N J L 540 This was an act1011 of eJectment to 
1ecover a stnp of Janel w1th111 the Imes of Fom th street, 111 the 
city of Hoboken, between R1ve1 stl eet and the lme of low-water 
ma1k 111 the Hudson nve1, as it was when the smt was com­
menced In 1804 Colonel John Stevens filed what was known 
as the Loss Map of the new city of Hoboken, by which a ded1-
cat10n was effected of Fom th stl eet extend111g to ordmary high 
water on a course 1 unmng at a 1 ight angle with the 11ver 

Defendants weie 111corpoated 111 Feb1uary, 1838, and empow­
ered to fill up, possess and enJoy all land cove1ed with wate1· 
front111g and adJ01111ng ldncl that might be owned by them Sub­
sequently, the defendants became the owners of the entire tract 
covered by the map, except such parts as had been prev10usly 
conveyed, and subsequent to this conveyance the company, un­
der the powers m their charter, fillyd 111 a considerable distance 
beyond the l111e of high water as 1t existed when the Loss Map 
was made 

The op11110n of the Com t was pronounced by Mr Justice 
Depue, start111g with the conclus10n that this locat10n of Fom th 
street demonstrated conclusively that its purpose was to provide 
a means of access for the public to the navigable waters Justice 
Depue cited the case above referred to, as well as Newark Com­
pany v Mayor of Newark, 2 McCarter 64, and went on to say 

"In my Judgment, these cases declare the law coi­
rectly on this subject The essence of the crtft 1s the t:, 

means of access to the public waters of the 11ver, the 
advantage of which 111duced the g1owth of a city, by 
reason of its adjacency and connect1011 with the 1m­
p01 tant navigable waters of the Hudson, which gave 
a pecuha1 commercial value to the lots put 111 the ma1 -
ket by the ded1cat1011, which can only be preset ved by 
rnamtammg unb1 oken the connect10n of the stl eets with 
the navigable 11ver Any obsti uct10ns of that access 
would not only derogate from the effect of the gift, but 
would also be a pubhc nmsance " 

Another branch of this same dispute was befo1e the Umted 
States C11cmt Court 111 the case of Hoboken v Pennsylvania 
Railroad Company, r24 U S 656 , 

The op11110n 111 this case was p1 onounced by J ustlce Stanley 
Matthews He 1 efers to the dec1s1011 of the Umted States Com t 
of Errors and Appeals 111 the case of Hoboken Land and Im­
provement Co v Hoboken, and defines the terms and scope of 
that Judgment He lays stress upon the fact that for the fast 
time the R1panan Act of 1869 1s mJected 111to the case, unde1 
the prov1s10ns of which act the State of New Jersey had, as he 
found defined and certified 111 the findmgs of fact, fo1 a valuable 
cons1de1 at10n, conveyed to the Hoboken Land and Improvement 
Company, by deeds and conveyances propeily executed, or to its 
assigns, the premises clauned 111 the several smts aga111st the 
defendants other than the Pennsylvama Ra1h oad Company He 
says 

"In the exam111at10n of the effect to be given to the 
R1pa11an Laws of the State of New Je1sey by the Act 
of Ap11l II, 1864, 111 connect10n with the supplementa1y 
Act of March 31, 1869, 1t 1s to be borne 111 m111d that 
the lands below high-wate1 ma1k, constltut111g the 
shores and submerged lands of the navigable wate1 s of 
the State, were, accordmg to its laws, the property of 
the State as sovereign Over these lands 1t had abso­
lute and exclusive dommat10n, 111clud111g the 1 ight to 
approp1 iate them to such uses as might best se1 ve its 
v1ew,s of ,the public mte1 est, subject to the powe1 con­
fe11 ed by the Constitut10n upon Congress to 1 egulate 
fmeign and 111te1state comme1ce * * * The m­
tent of this legislat10n is, the1 efo1 e, mamfest to treat 
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the title and 111terest of the State m these shore lands 
as a_ d1st111ct and sepa1 ate estate, to be dealt with and 
drsposed of 111 ac;cordance with the te1 ms of the stat­
utes,, * '!' * The titJe acqmred by; sm:h a grantee, 
theref01 e, d1:ffe1 s 111 every respect from that of a npa­
nan owner to the alluvial accret10ns made by the 
changes m a sh1ft111g sh earn which constitutes the 
boundary of his possess10ns The latter comes to him 
by virtue of his title to land bounded by a stream, and 
belongs to him bec~mse 1t 1s w1th111 the des~nption of 
h1s ongmal grant, but the title under the New Jersey 
grants 1s not only of a new estate, but ma new subject, 
d1v1ded £rom the upland or 1apanan property by a fixeg 
and perman,ent bom;idary * * * In other wor,ds, 
under these grants, the land conveyed 1s held by the 
grantees on the same terms on which all other lan_<:ls 
are held by private persons under absolute titles, and 
every; previous right of the State of New Jersey therem, 
whether p1;oprietary 01 sovereign, 1s transfe11 ed or ex­
tmgmshed, except such sovereign 11ghts as the State 
may; lawfully exen;1se over all ot4er pnvate p1 operty " 

This dec1s10n has great force and bea,nng upon the courts 0£ 
this State for the reason that 1t w;as the first 111terpretat10n o{ tht 
R,_1parian Ac~s of r 864. and r 869, and has practtcaUy determined 
the force and effect of that legislation and grants made ther,e­
und,er, to which the c01,1rts of this State would be obliged to give 
a.t least most respectful cons1derat10n 

That this 1s ti ue 1s shown by Elizabeth v Central R R Co, 
53 N J L p 49I This was an opmion by DrxoN, J, m which 
the question was, aga111 as to the extension of a highway over a 
h1gh-watei; mark ex1stmg at the time of the ded1cat10n to another 
h1gl,;i-water mark fixed by artificial 1 eclarr,1at10n The attent10n 
of the court was directed to the two cases prev10usly cited ( the 
Hoboken Land case and the case of Hoboken v The Pennsyl­
vania, Railroad Company 111 the Umted States Courts} and Jus­
tice Dixon pomted, o~t the basis for each decision 

In, the first case he said 
"The Court of Errors and Appeals decided that legis­

lative authority g1 anted to mdiv1duals or corporations 
to fill up, occupy, possess and enJoy all lands· covered 

, with water front111g and adJ0111mg lands owned by 
them, will not extmgmsh the public right of access to 
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navigable 'Waters by a street on the lands of such 
owners, which by dedicat10n terminated at the high­
watei~ l111e, but such street w1U run to the watei ovei 
the lands reclanned under such authority * * * 
The Supreme Court of the Umted States decided that 
grants made by the State of New Jersey, under our 
generc+l R1panan Act, secure to the grantees the whole 
beneficial mterest and estate m the prope1 ty desci 1bed, 
for then exclusive use for the purposes expres~ed m 
the grants, and mclude every nght of use or occupancy 
on the part of the public, ti ansferrmg to the grantees 
or extmgmsh111g every prev10us :nght of the State, 
whether propnetai y or sovei e1gn, except such sover­
eign nghts as the State may lawfully exeicise over all 
other private property * * * The d1st111ct10n be­
tween the subjects on which these Judgments were ren­
dered 1s obvious In the first case, the party cla1m111g 
to have extmgmshed the pt}bhc nght of access to the 
water over the highway had a mere license to fill m 
and enJoy undefined land under water as a r1panan 
owner, and the license was deemed subJect to the 1m­
phed lumtatton that the licensee should acqmre agamst 
the 'State no greater nghts 111 the land reclaimed than 
he had 111 the npa 111 front of which the reclamation 
took place But 111 the later case, the claimant, was 
the grantee of ,all the nghts of the State 111 specified 
lands under water, found111g its title upon express w01 ds 
of conveyance, the reasonable foice of which excluded 
the reservat10n 1mphed aga111st the licensee " 

The dec1s10n 111 this case was that the facts stated proved the 
existence of a public highway extendmg to the waters of Arthur 
Kill, and that on November 12, 1874, the State of New Jersey 
granted to the Central Railroad Company the land below the 

/ ongu-].al high-water hne m front of the highway, with all the 
nghts of the State thei em, and that the highway did not there­
after extend 'be'low the ong111aJ high-water l111e over 'land arti­
ficially reclaimed 

See alsq Ocean City v Shriver, 64 N J L 550 
It seems from this review that each case 'm all probab1hty 

would stand or fall upon its own peculiar statement of fact, the 
tendency of the courts bemg, as I conceive 1t, to mterpret the 
npanan grant from the State to , extmgmsh any efforts on the 
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part of the owne1 of the 11pa to subject the State's iand ly111g 
under water to ai public easement or se1 v1tude This view would 
not apply to any change 111 the high-water l111e a11s111g by accie­
tion or alluv10n Nor would 1t apply to a case where a dedi­
cation had been made by the owne1 of the npa also the holder 
of a npanan grant from the State, issued pno1 to the ded1ca­
t10n But the s1tuat10n 1s further complicated by a more recent 
dec1s10n of the U mted States Com t Ill Central R R Co v 
Ihnois) I 46 U S 387 This op11110n seem111gly 1 everses the casf" 
of H obohen v Pennsylvania R R Co J p1 ev10usly refeired to, 
upon the theory that the public lands of the State were held 
by the State by vu tue of its sove1 e1gnty 111 ti ust 'for the public 
This trust 1s one which cannot be alienated except m certa111 
111stances of parcels used fo1 the improvement of the 111terest 
held, or when parcels can be disposed of without detriment to 
the public 111terest 111 the lands and wate1 s rema111111g, that abd1:-­
cation of the general con ti ol of the State ove1 the lands under 
navigable waters of the State 111 any harb01 01 bay or sea or lake, 
1s not consistent with the exe1 c1se of that trust 'Yh1ch 1 eqmres 
the government of the State to preserve such wate1 s for the use 
of the public 

The effect of this dec1s10n 1s to fm the1 comphcate the s1tuat10n 
and 1 ender more 1mposs1ble any accurate fo1 ecaste of Judicial 

'dec1s10n upon the law m 1 eference to any pa1 ilcular state of facts, 
nevertheless, I 111cl111e to the op11110n that the courts of this State 
would follow, with refe1 ence to the vary111g states of facts, the 
dec1s10ns above 1efe11ed to (Hoboken v Hoboken Land and /111, 
provement Co J the dec1s10n of the Umted States courts 111 Ho­
boken v Pennsylvania R R Co J as applied, 111te1preted and ex­
t111gmshed 111 the case of Elizabeth v N e'lv Jersey Central R R 
Co), the effect of which I have alieady pomted out 

The matter of nqtice to the mumc1pahty 1s pm ely a matter of 
regulat10n, not necessa11ly a matte1 of nght Assum111g the pres­
ent regulat10ns to be valid, they requu e that the owne1 of ~he 
upland be given six months' notice befo1e his adJommg land un­
der water can be elsewhere granted, and unde1 this regula:t10n the 
mumc1pahty would be properly entitled to this notice 

The eighth quest1011 1s chsposed of by the op11110n p1 ev10usly 
exp1 essed as to the powers of the present R1pan-an Comn11ss10n 

In p1 esent111g this op11110n to you I regret that 1t 1s 1mposs1ble 
to safely make catagoncal answers to certain of the quest10ns 
proposed, but to do so would be almost 1mposs1ble and apt to be 
m1sleadmg I have, therefore, contented myself with a full ex­
pression of the authorities upon which any op11110n must be based, 
and stated as clea1 ly as possible my Judgment thereon 

Ve1y truly yours, 

• 

NELSON B GASKILL, 
Asst A tty -General 
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