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19 APPELLATE DECISI@NS - PERLOWSKI v. JERSEY CITY.

Stanley Perlowski t/a
Perlowski Taverng

)
Aﬁpellant, ) On Appeal
| )

Ve CONCLUSIONS &nd ORDER
Municipal Board of Alcoholic ) |
Beverage Control of the City

of Jersey City,

Respondent. )

- O o e o G @R W o P we G B e OO

Mischel & Liebman, Esqs., by Joseph G. Liebman, Esq., Attorneys
for Appellant

Ezra Le Nolan, Esqap by Joseph S.E. Verga, Esq., Attorney for
: Respondent ’

BY ‘THE DIRECTOR:
The Hearer has filed the following Report herein:

"This 1s an appeal from the action of respondent whereby
it suspended appellant's license for a period of one hundred three
. days, effective March 5, 1962, after finding appellant guilty in
disciplinary proceedings of & charge alleging the sale, service
and delivery of alcoholic beéverages to a minor, in violation of
Rule 1 of State Regulation WNo. 20. Appellent?s premises are lo-
cated at 432 Grove Street, Jersey City. '

"Upon the filing of the appeal an order dated March 9,
1962, was entered by the Director staying the effect of respond-
ent's order of suspension pendlng the determination of the appeal.

RQS. 33s1-310

fTranscript of the proceedings before the respondent was
submitted in evidence at the hearing, and additional testimony was
presented ‘in accordance with Rule 8 of State: Regulation No. 15,

"The appellant in his petition-of appeal alleges that
the ‘action of respondent in finding him guilty of the violation
in question was erroneous because there were 'no beverages, proof
of purchase or any other evidence of sale of alleged beverages
from the premisesy no corroborating or substantiating testimony -

- (of the minors)

. "The appellant further alleges that the verdiect was erron-
sous because the Board acted ‘not on the evidence but on desire to
warn the public of drinking by minors (and therefore) meted out a
harsh and unreasonable decision and punishment, contrary to the

weight of the evidence. !

#The answer herein denies the allegation of the petition
and states, by way of affirmative answer, that ihe proofs were
adequate to substantiate the charges and Justified the sentence
meted out. The answer further states 'This appellant has been an

habitual violator.?
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e "At this appeal g_ novo held before me, no witnesses were. *
~j,'produced on behalf of the respondent.« Lt AR .

I “The transcript of - the proceedings below contains the f;,
‘f,testimony of the minor(Charles -, age 15 (his sixteenth birth- .
-.day occurred on February 18 1962)5 He testified that around the
last Saturday of January 19%2 ‘he purchased two bottles of port -

~ wine from the licensee for one dollar. He then took the two bot« :

tles of wine and walked to themilroad tracks about four or five
‘blocks from the tavern and drank the contents of the said bottles.
‘Thereafter he remembers nothing of- what occurred on that evening.‘,

"On eross- examlnation he stated that he had entered this‘
Atavern betweenn 6:30 and 7 p.m. 'just before it started getting
dark.' He stated further that he had left his house after dinner,
had walked around and couldn't find any of his friends, and came to
this tavern which is about ten blocks from his home. He stated .
that he entered this tavern because he had visited this tavern with
friends during the previous summer. There were three. or four pat-
rons, in the tavern at the time that he made tlils alleged purchase.
He stated that he had no further recollection of what had happened
that everiing, and awoke the following day in his home. On the . .
: following Monday he was questioned by police and taken to this
tavern where he identified the licensee. He was asked on further
. cross-examination whether he could describe the bottles of port \
- wine and he stated that he did not know what brand it was but he .
believed it had a black label with gold letters. He could not
state whether these bottles contained a seal. B

nCatherine —-- (the mother of this minor) also testified
' at the hearing below. She stated that her son was taken home
" by his friends at about 8 or 8:30 p.m. on January 27 and was in
'~ a prostrate condition, !'practically urnidonscious.! She stated
‘ she could smell drink on h1m and he was put to bed. S

: | "0n eross—examination she admitted that she did not know
- whether his boy friends had been with him on that evening except
‘that they 1nformed her that they had found him 'in a hallway.

B "The ‘licensee and two witnesses in his behalf testified
.both at- the hearing below and before me. The licensee (Stanley
- Perlowski) denied that he had sold any alcoholic beverages to.
~this minor on the date in question; insisted further that that
. particular day was a very slow-business day and he had had very -
few sales. He stated further that most of his customers are col~
~ored; that he has wvery few white persons who come into his tavern

"“and that he would have remembered if this minor had any transac- = ..

“tions with him on that date. He admitted on cross-examination
-that he had had prior ABC violations, but states emphatically that
-he had not seen this minor until the confrontation to the place on

Monday, January 29, 1962.

"Edward Jackson testifled that he was in the tavern most . -
of the day on January 27, 1962, and more particularly was present
in these premises at the time of the alleged purchase. He states
that he did not see this minor come into the premises on that day,

- and, in fact, the first time he saw him was on January 29 when the -

- minor, accompanied by officers and agents, entered the tavern for
the purpose of identifying the licensee. His story was substanti-
ally unshaken on cross-examination both at the hearing below and
before me; he reiterated that during the entire day he had had two
drinks and was seated in a position where he could observe all
transactions in these premises at that .time.
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"Walter Ratyniak testified that he was a patron of thig
licensee on January 27, 1962, and was seated at the south end
of the bar facing the doors. He entered this tavern at about
5:15 pu.m. and remained there until closing time, and at no .
time did he see thls minor enter the premlses or make any pur-
chaseg, The first time he saw the minor was at the time of
confrontation on Monday, January 29..

; "The burden of proving that respondent's action was .
-erroneous and should be reversed rests with the appellant.
Rule 6 of State Regulation No. 15. The case herein for the
gespondent rests entirely upon the uncorroborated testimony of
the minor,

"I have, of course, not had the opportunity to observe
the demeanor of the sald minor because he was not brought as
a witness at this hearing and, therefore, I must base my
Jjudgment upon an evaluation of his testimony as set forth in
the transcript produced herein. An analysis of his testimony
indicates that there are very serious conflicts and discrepan-
cles which cast a doybt upon the truthfulness of his testimony
and upon i1ts accuracy based upon our everyday experlence.

- "The minor testified that he left his home between 6:30
and -7 p.m., after dinner, 'just before it started getting
dark.! (It is .common knowledge that in January nightfall occurs
arourd 5 to 5:30 p.m.) He walked around for a while, visiting
the nearby housing projects and the playground. He further
stated that he found none of his friends around and, so, he
walked to the appellant's tavern which was located approximately
ten blocks from his home. He then entered this tavern which he
had had occasion to visit on at least one prior occasion with
his boy friends some months before. According to his testimony,
he pought two bottles of port wine at fifty cents per bottle,
but was unable to describe either the brand or the type of.
bottle. He then walked to the railroad tracks located about
five or six blocks from the tavern, and consumed the contents
of the bottles. Thereafter he has no recollection of what
happened until the following day. It appears obvious that he
had given the police some difficulty because he states that he
-was placed in a straight-jacket at police headquarters, pre-
sumably immediately after hils arrest and during his interrogation.

/.

1s mother, however, testified that at about 8 or 8: :30 ‘
p.m. that evening he was brought home by several of his: friends
in an apparently intoxicated condition, and these friends
informed her that they found him in a hallway. It, therefore, .
. appears equally susceptlble of bellef that this minor was in
the company of friends when he consumed these alcoholic bever-
ages and was not alone as he had testified. I cannot belileve
that the only circumstance that he can recall 1s that he was
in this particular tavern on the day in question, but that he
cannot recall anythlng else. ,

"An analysls of the time would make it appear that the
“minor's testlmony 1s self-contradictory. If he left his home
at approximately 7 p.m. and spent some time walklng around at
the playground and at the projects béfore coming to this tavern
. which was about ten blocks away, 1t appears unlikely that he
would be able to make these purchases, consume the wine and
then be found in a hallway less than one hour from that time..
I suspect that thle minor may have obtained these beverages
from his friends, In any event, the bottles were not produced.
by the respondent, although the minor apparently told the local
-authoritlies Jjust where he had disposed of the same.
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L “His testimony 1s contradicted by that of the’ respondent

and ; two wltnesses whose accounts appear to me to be forthright ‘f_w
-and credible., They denied that this minor visited these prem=: 7 "
ises at: the time and place aforesaid, nor did he make any purchases
there° : , RN

- - I am mindful of the unfortunate coneequences of this e
vminor g actions and - deplore the availability of aleoholic. bever- P
‘ages’ to this minor or any minor. . However, this 1s a very serious
‘matter with grave consequences for the appellant if he were, - <'
uindeed, guilty of - the offense charged, and justice and fairness
require that this: Judgment be based upon the preponderance of

'the evidencea¢;~» _ -

I find that the uncorroborated testimony of this minor
is vague, ‘contradictory and unbelievable and, considering the -
5atmosphere in-which his ¢onfrontation took place, gives a‘suspi-"
‘eloniof beling contrived. - The evidence is such that it.is not -
‘clearor. convincing, nor does" it meet the measure of. credible <
‘proof by»awfair preponderance of the believable evidence**i :

-he general rule in these cases 1s that the finding

sed: .on - competent 1egal ev1dence and must be: grounded :
a reasonable” certainty as to- the" probabilities arising from =
fair .congideration of the. eVidencen 32:C.J.S. Ev. S&c¢.: 1042,‘_}
iWhile there'is ‘no set’ formula for determining ‘the’ Quantum of
‘evidence" required, each case being governed. by .1ts ‘own. circum- .
;stances, ‘the verdict must  be supported b vsubstantial evidence,,;
'”Walter v. Alt», 152 S W 2nd, 135, l l° e .

‘The inQuiry 1s whether there is any evidence whichy,- 1f
'accﬁpted and given 1ts’ fullest, probative force, reasonably tends
} o.sustain -the pleaded cause of action. The accepted standard"
of_persuasion governing  the. trier of facts is:that the deter-
mination be probably founded - in ‘truth. Riker v John Hancock
Mutual Life Ins° Co., 129 N J L 508 511. S e

'! Thus e ‘have the testimony of this minor standing alone ,@
nd- affirmatively ‘contradicted by the testimony of the. appellant SR
‘and "two other witnesses. Certainly their testimony should be ¥

oo glven as much’ probative forceg in my opinion, as. that of. this
Ciominor. It has been held that, where the evidence of several .

- witnesses giving positive testimony to the. same fact stands in '

. "irreconcilable: conflict, the question of numbers, if the wit- S
., nesses are of equal credit, becomes one. of the highest.- importance,j
“.for,. as a general rule; the evidence of the greater number is
27 more likely to.be true than that of the smaller:' number. =

“.Kentner v. Kline, 4 Atl, 781, 41 N, J. Eq. 422. It has been:..

- held that, where the witnesses are equally credible, the reater
" number must control..  Katzenbach v. Holt, 43 N. J. Eq. 536, 12
©"Atl. 383, Professor Wigmore sums up- the doctrine of prepon~ T
;,~derance of evidence pertinent herein in the following language°

aThere 1is no measure of the weight of evidence (unless‘
“‘the witnesses on the evidential facts are founded)

" other than the feeling of probability which it
engenders. Wigmore Evid. 3rd -Edition, section 2498

I cannot say that the evidence produced by respondent is of
‘such probative force that it has engendered that feeling of
reasonable probabllity in these clrcumstances. ioew v, Borough
: of Union Leach, )6 N. J. Supers 93, lbl Atl. 2nd 568.




S T wish to make one final observation With respect to_:ﬁd":"d
L jthe evidence presented by the- respondent, No apparent effort

has been made to. produce any of the minors who were referred
to by one of the Wwitnesses as having brought this minor home.
- -on-.the Saturday night. No ‘apparent effort was made, so far -
-a® the testimony reflects, to retrieve the empty bottles.
‘Nor. is ‘there a reasonable, satisfactory explanation of the
- minor's detivities on the date alleged. These were, in- my
' wview, material in the development of the entire plcture and
- their absence from the record glves rise to the evidential
- weakness and imbalance of the respondentfs case, . As Judge
© © 'Jayne -articulated it, in Davidson Ve Fornicola, 38 Ng Je
, -SuDer. 365, at p. 371 (1955)

“i'***In exacting proof by the preponderance or ,
greater weight of the evidence, the law does not
~prescribe the necessary quantum of the overwelght
. or the degree of excess of its superiority in. =
ecredibility. A preponderance 1s attained where =~
 the evidence in its quality of credibility destroys'
';-and overbalances the equilibrium,***!

SR "The conclusion is lInescapable that the- finding of
T.'_guilt by the respondent is not supported by a fair preponderance

- of the believable evidence and I, therefore, recommend that the

..~ action of the respondent be reversed. Smallheer v, Clifton,-

. “Bulletin 1059, Item l; Kurschner v. Newark, Bulletin 1081, .

- “Item 33 Royal Castle, Inc. V. Newark, Bulletin 1093, Item 2,

. Sehwartz Drug_Stores, Inc. v. Newark, Bulletin 1361, Item 2,
'T'Collazo Ve hlizabeth ‘Bulletin 1410, Item l. ,

‘ No exceptions were taken to the Hearer 8 Report within
_the time limited by Rule 14 of State Regulation No, 15. :

: Having carefully considered the testlmony and the oral_
argument of the attorneys for the respective parties herein,

- T concur in the findings and conclusions of the Hearer and
adopt his recommendation.

Accordingly, it is, on this 9th day of May, 1962, :
v . ORDERED that the action of the respondent be and the
same is hereby reversed. ‘ , .

| WILLIAM HOWE DKVIS
Director.
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2 APPELLATE DLCISIONS - LYONb ET ALe V. ORANGE AND GRAULICH
CATERER, INC.

ELLEN C. LYONS and VINCENT f*”ai

- CUCCINIELLO,
‘Appellants, SR
= ON APPEAL |
~vs- CONCLUSIONS - - -

- MUNICIPAL BOARD OF ALCOHOLIC AND ORDER
BEVERAGE CONTROL OF THE CITY.

© OF ORANGE, and GRAULICH CATERER,
-INC., B |

S — — ~ ~ o~

Respondents.i

Edward G Gerardo, Esq., Attorney for Appellants.
Murray ‘and Murray, Esqs., by John R. Murray, Esq.,
, *~ ' Attorneys for Respondent Municipal Board.
pThomas E. Durkin, Esq., Attorney for the Respondent Graulich
4 ' Caterer, Inc.

fLBY THE DIRECTOR._ o o
The ‘Hearer has filed the following Report herein' . f;”'_

T "Appellants have appealed ‘from- the action ef i
,respondent Board which, on December 26, 1961, approved an appliw
~catlon for transfer of Plenary Retaill Consumptlon License C-19 .

" (with, restrictions hereinafter set forth) from Joseph Elia, -
“t/a- dend. Club, to respondent Graulich Caterer, Inc., t/a

:'Graulich 8ty and . from premises 157 Pdrrow otreet to 369 Park

~Avenue, Orange.y,_;'“ c ) - _ ,

K el "At the heering before respondent Board, two-of the
,three‘members ‘thereof. (Rocco A. Marucei and Frank J, Fay) voted.
‘to: approve:the transfer in question, whereas the’ third member,
;Harry D Meyers, was absent from the meeting. o

Jﬁ%”“ ' Respondent Board - filed ’Conclusion & Resolution P
fjpwhich, among other things, reoited ' : ,

“The Board after considerate and considerable
- .review of all testimony and exhibits and after care-
~fully examining the contentions of the objectors,
" ‘more particularly the residents of the neighborhood,
" goneludes that the transfer should be approved sub-
. jeet, however, to the limitations or conditions here* ‘
;inafter set forth. It is the opinion of the Board .
 that by the granting of this transfer the: diSpensing o
- of the alecohollic beverages at .the involved premise .~ ..
“will be subject to a better and more proper policing, -
" The Board 1s also compelled to the conclusion that .
- the. immediate neighborhood will not be- detrimentally
" influenced by this approval and an objectlve and
- ‘Ampassionate review establishes that in all proba-
~ billity this transfer will prove a definite asset to
‘the city. The Board specifically rejected any testi-
" mony as to whether the granting of thils transfer
would be violative of any zoning regulation being of
the opinion that this Board is not the proper forum ,
to which ~8guch complaint should be addPEder. ,
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- 'NOW, THEREFORE, Bh IT RESOLVED on this day of
'December, 1961, that the application of Graulich Caterer,
Inc., a corporation of New Jersey, for a transfer of
plenary retail consumption license C-19 heretofore issued
to Joseph Elia for premises at 157 Parrow Street to
Graulich Caterer, Inc., a corporation of the State of New
Jersey, for premises at 3069 Park Avenue, Orange, New
Jersey, be and the same 1is hereby approved subject, how-
~ever, to the special conditions that no public bar for
-the sale, servicing or dispensing of alcoholic beverages
is to be erected or maintained and that any sale, service
or dispensing 1is to be limited to service bar or bars
within the licensed‘premlsese

' Dated December 20, 1961.

, "Appellants’ petltlon of appeal allegeu that the actlon‘
of respondent Board in granting the transfer was erroneous and
o should be reversed for the following reasons:

'(a) Full and proper con31deratlon was not glven to the
objections of owners and residents of the area, who
strenuously objected to the granting of a transfer.

~ (b) Property to where the license was transferred, is
’ - located adgacent to a bullding with a chapel owned =
by St., John's Catholic Church, and occupied. by the -
A Brothersg who are attached to the Church. - S

(c) Property to where the 1icense was transferred is
occupied on Sundays for Church purposes.

(d) The granting of the transfer of the licensé.tb-the -)
: premises in question would constitute & danger to .
the safety of children attending St. John's School,

(e) The transfer of a license to the premises in ques-
tion will change the character of the neighborhood
and affect the property value of the surrounding
property, _ .

" (f) The transfer will cause additional traffic hazards
in the neighborhood. .

‘(g) The appellants have failed to prove the exitence of
- adequate parking facilities.

(h) The granting of a license will increase ‘the use of .
- . a residential area for business use and increase
. 'nolse and activity in the area.

'(i) The transfer of a license was not in the public
* Interest,

(J) On the evidence presented, the application should
= not have been granted. N '

“(k) The applicant has failed to show any change in
N conditions since the denial of a previous appli-
catlion for a transfer to the same premlices.
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(1) Transfer of a license to premises at 369 Park
: Avenue, Orange, New Jersey, dozs not comply with
the provisions of the applicable ordinance of
the City of Orange.!

v "On June 13, 1960, respondent denied & prior applica-
tion filed by 369 Park Incorporated for transfer of a plenary
retail consumption license held by Peter and Margaret Rinaldi,
to premises 369 Park Avenue and from premises 107 South Day
Street., " Two of the three members of the respondent Board
(Raymond L. Cunneen and Harry D. Meyers) voted against the
transfer, whereas the third member (Charles P. Saporito) was
apbsent from the meeting. On appeal from the denial of the .
gald transfer, the Director affirmed the action of the .
respondent Board as a reasonable exercise of its discretionary
powers. 1In commenting on the provisions in the zoning ordi-
‘nance, the Director was of the opinion that 'the appropriate
forum to litigate such technical issue is not this agency',
and cited Lubliner v. Board of Alcoholic Beverage Control for

.the City of Paterson (59 N.J.S. 419, aff'd 33 N.J., page 428).
The Director further remarked, ‘Especially is this so Where.
"the zoning issue involves the construction of several vari-
ances and intricate amendatory ordinances'. 369 Park

- Incorporated v. Orange, Bulletin 1399, Item 1.

: M"In the instant appeal, the appellants urged as one

- of the grounds for reversal that the ordinance in existence
barred the respondent Board from approving the transfer in
question. In the Conclusion & Resolution of the respondent
Board (hereinbefore referred to), among other things, it was
stated, 'The Board specifically rejected any tegtimony as to
whether the granting of this transfer would be violative of
any zoning regulation being of the opinion that this Board is
not the proper forum to which such complaint should us
addressed’. ’

"The matter of an apparent violation of a zoning
ordinance was considered in Iubliner et al. v. Board of Alco-
~holic Beverage Control for the City of Paterson et als. (59
N.J.,S. 419), wherein the Court stated that although a ligquor

- licensesmust comply with all applicable statutes and ordinances, '

. ~1t 18 not necessary, where a variance of a zoning ordinance may - ..
"be - required, that it be obtained previous to a grant of a trans-

- fer of a liquor license to a proposed site. Thus, it is

- ‘unnecessary to consider the ground alleged by appellants that. .~
respondent Board failed to comply with a municipal zoning

.. ordinance. ‘ :

REPIU - "The testimony of three witnesses who live in the
. area where the licensed premises in question are located
entered objections. to the transfer of the license because it
. was theilr opinion that the parking facilities were inadedquate
~“and that it would be unsafe for children who attend a parochial
- “~gehool and pupils who attend a public school, as they would
~. have occasion to pass the driveways on Park Avenue and Cleveland
- ‘Street, respectively, used by motor vehicles when entering and
leaving the licensed premices. One of the witnesses complained
. 'of being annoyed by noise from automobiles, rattling of garbage
<, cans and persons engaged in conversation in the parking area. '
" However, the witness testified that because of l.ig vocation,
he 1s away from home six months in the year and the noise
" which resulted. from the rattling of garbage cans ‘early in the
morning® has ceased.




' BULLETIN ,1?1*'58 I | o _-‘.T_pm_,g.,

L "By stipulation of the attorneys for the. respective- . .
Jparties, 1t was agreed that 1f four other persons in atterdance =
at the hearing_and;who ‘live in. the neighborhood where the'n’
‘licensed premises’are. located were called. to. testify, their .
obJections would be:similar to those. expressed by the othe -
bJectors who testifiedo_;m,,_.,.,, R R

It might be! pOinted out that th ?two members of the
t.:Board who. voted to grant ‘the ‘transfer. herein were
3of “the said Board on June 13,. 1960: when ‘the: prior
a ‘o)for transfer of: a liquor license to the premises
‘“f*waa }denied.,,. 3 o SRR B

'.._commenting With reference to a- situation analogous
“NOW under: conSideration, Justice Jacobs stated inc L
‘et al, v, Board of Alcoholic Beverage Control for the yf»
33 N.J.5. ey T PAE R

Whil :properly looking with disfavor .on:: th
ing of.vexatious. repetitious applications which
present no: altered: circumstances. or policies, the. ..
Division- has always ‘recognized ‘the right of. municip
issuing: -authorities to. .alter, in the reasonable -
exercige of their discretion, their earlier pol-ci
particularly where there have been membership .changes
‘See: Whalan v, Township Committee of the. Township of-
Mt.. O0live, Bulletin 1103, ‘Item 2 (1956), Tolen v, .
Mayor & Council of ‘the Town of Kearny, Bulletin 880
Item' 1 (1950); Hearty v. Township Committee: ofthe
Township of Liberty, Bulletin 671, ltem 5 (1945) ;. .
Northend Tavern, Inc. v. Mayor & Council of the Borough'
of’ Northvale, Bulletin 493, Item 5 (19h2) '

o iﬁ"In said case. ‘the Court: also set forth the language
1 j__by the Director in the Whalan case, supra, that°~iw -

i “"The decision in the former: appeal lhompson Ve
Mount 0live Township, supra -(Bulletin 986, Item-1), is.
“not binding upon respondent Committee as: presently con=" . -
stituted.: .The general rule of law is that’ 'no governing: .
body may" tie ‘the hands of 1its successors in matters .
NG nvolving the exercise of discretion. . Northend Tavern; .
o Incs V. Northvale, Bulletin 493, Item 5., Each’ applica-“f
- “tion is a separate one and:must be decided in the sound .
tfdiscretion of the local issuing authority as constituted
~“’at . the time the appliecation is considered. Tolen Ve
;iﬁKearnv et al., Bulletin 880, Item l. : R

2 ?"I have carefully considered the additional grounds RN
mentioned in the petition- of appeal and the evidence presented

" with reference thereto, but find said objections to be general -

.. 'in nature and founded on mere. conjecture, so ‘as to be unacceépt-

'Eﬁable and of insufficient substance for serious consideration. ,[

R ’”The purden of proof to establish that the ‘action of -
the respondent Board was erroneous rests with appellants.
"'Rule € of State Regulation No. 15, The evidence presented. does
not indicate any improper motivation on the part of the members
* of respondent Board and their approval of the transfer appears
. to be a reasonable exercilse of their discretion. - Where there
is room for latitude of opinion in cases of this kind that.
is, reason for a reasonable difference of opinlon condsrning
"~ the desirability of transfer of 1icense, the successor Board
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is free to exercise 1ts own discretion. In my. opinion,
- appellants have failed to sustain the burden of proof resting
. .upon them. I therefore recommend that an order be entered
vaffir?ing the action of - respondent Board and dismlssing the
appeals ,

' Pursuant to the provisions of Rule 14 of State Regu-~

~ lation No. 15, written exceptions to the Hearer's Report and

“written argument with respect thereto were filed with me by
the attorney for appellants. .

] . Having carefully considered the entire record,
including the evidence, exhibits, Hearer's Report, exceptions
and arguments thereto made by the attorney in behalf of appel-
lants, I concur in the conc1u81ons of the Hearer and adopt

them as my conclusions herein. I shall enter an order in
accordance wmth the recommendation. S

Accordingly, it 1is, on this 9th day of May, 1962,

‘ ORDERED that the action of respondent Municipal Board
“ Alcoholic Beverage Control of the City of Orange be and
t e same is hereby affirmed and the appeal herein be and the
s.me 1s hereby dismissed.

WILLIAM HOWE DAVIS
Director.

3. APPELLATE DECISIONS - MONMOUTH COUNTY RETAIL LIQUOR STORES
ASSOCIATION V. MIDDLETOWN . TOWNSHIP and. CIRCUS LIQUORS, INC,

MONMOUTH COUNTY RETAIL LIQUOR )
STORES ASSOCIATION, o
. | |
ppellant, | . ON APPEAL
 ove- | CONCLUSIONS AND ORDER

TOWNSHIP COMMITTEE OF THE TOWNSHIP )

OF MIDDLETOWN, and CIRCUS LIQUORS,

INC., )
ReSpondents._')

Samuel Moskowitz, Esq. and Samuel J. Davidson, Esq.,
Attorneys for Appellant.

Roberts, Pillsbury & Carton, Esds., by Michael J. Barnacle,
Esq., Attorneys for Respondent Townshlp Committee.
Apramoff & Apy, Esgs,., by Milton M. Abramoff, Es¢., Attorneys

for Respondent Circus Liquors, Inc.

'BY THE DIRECTOR:
The Hearer has filed the following Report herein:

"This is an appeal from the action of respondent Town-
ship Committee in approving an application for a person-to-
- person and place-to-place transfer of Plenary Retail Consumption
License C-16 (with broad package privilege) from Willard O.
Sanders and Marion F. Sanders to respondent Circus Llquors,
Inc., and from premises at Seabrook and Wilson Avenues to prem-
ises to he constructod at 8 5 Highway 35, Townshlp of Middletown.
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e ”At the hearing btfore respondent Committee, four of :
the five mcmbors ‘thereof (Compton, Field, Kavalek and Pandolfl)
“vOted to approve the transfer in question, whereas the fifth '

' member (Lawley)ivoted to deny the transfer. .

Respondent Committee adopted the Iollowing resolution.

'WHEREAS, ‘application has been made for trans-
fer of plenary retaill consumption license, heretofore
issued to Willard O. Sanders and Marion F. Sanders, T
-for the license year beginning July 1, 1961 and ending .
June 30, 1962, said license having a broad package . 4
privilege, to be transferred to Circus Liquors, Inc.,
at premises known as #835 Route 35, Middletown, in a
new bullding to be oonstructed at the present food '
store known as the Food Circus"; and :

, 'WHERhAs, plans have been. filed for the new
store designated as "New Store Attached to Existing
Food Circus Building, Highway 35, Middletown, N. J.,
F. A, Amodio, A.I.A., 60 Broad Street, Red Bank,
- N. J.", signed by F. A, Amodio, Cc-2887; and ‘

R 'WHEREASJ certification has been received from
the Beverage Tax Bureau of the Department of the
Treasury, certifying a release providing a Beverage
Tax Report for November lst, to the date of the trans-
- fer, be submitted by the licensee to the issuing
authority, and

'WHEREAS, consent has been filed, consenting to
the transfer of saild license, signed by Willard O.
Sanders and Mdrion F. Sanders the licensees; and

'WHEREAS, a fee of $55.00 has been duly paid for
transfer from person to person and from place to
place; and

' '"WHEREAS, public hearing has been held, giving
b all persons objecting to the issuance of said trans-
fer an opportunity to be heard' Now, Iherefore, .

: IBE' IT RESOLVED that the Township Committee of
the Township of Middletown authorizes the transfer of
the plenary retail consumption license, with broad
package privilege, from Willard 0. Sanders and Marion
F. Sanders, the holders of the same, to Circus
Liquors, Inc., a corporation, to the same to be

 transferred to 835 Route 35, Middletown, N. J., in
an addition to the present food store buillding known
as "Food Circus"; being a separate building, as

. shown on the plans filed with the application, with
~the condition that the transfer of the license be
not endorsed upon the same unless and until the

“geparate bullding where the license 1s to be located,
which is to be attached to the present Food Circus
puilding, according to said plans, be completed and
inspected by the proper TOWnship officials’ and report -
made to the Township Clerk.!

The petition of appeal allegeb that the action of
respondent Committee in approving the application for transfer :
ahould pe reversed on the followilng groundo
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‘ 'A. Public need, necessity or convenience does
. not warrant the transfer of said 1icende to the
premises in gquestion. .

B, No defilcilency or lack in present facilitieu
was shown for the area to which said license was
transferred. : : '

'C. ‘The transfer asggravates a present concen-
tration of licenses now amply serving said area.

, "'D., The Township Committee of the Township of
" Middletown at its meeting held in August 1957 on an
application to transfer a license to the same area
determined that ‘the applicant failed to show public
necessity and need for the license in the locality
and denied the application. There was no showing
before the Committee on December 29, 1961 that this
condition has changed warranting a reversal of 1its

.previous action.

'E The granting of the transfer offends the
- bublic interest and is a violation of public policy
declared by the New Jersey Alcoholic Beverage Control
" Iaws of the State of New Jersey.

_ '". The Township Committee of the TOWnship of
Middletown, New Jersey, was guilty of an abuse of
discretion and a mistake of law and fact in granting
the transfer of said license.

'G. The granting of said transfer of license to
the Respondent, Circus Liquors, Inc. was arbitrary,
capricious and unreasonable nor based on an applicable
law, fact or public policy.'

"The answer filed by respondent TCWnship Committee con-
tends that the best interests and needs of the community will
be served by the transfer herein.

"Oon August 14, 1957, respondent Committee denied a
priior application filed by John Azzolina & Sons, a corporatilon
of the State of New Jersey, for transfer of a plenary retaill
consumption license (with broad package privilege) held by
Ieroy Doran and Mildred Doran from the same premises located
at Seabrook and Wilson Avenues to premises to be erected at
State Highway 35 and Mt. Hill Road, Township of Middletown.

"The five members of the respondent Township Committee
(Bills, Compton, Edwards, Lawley and Blaisdell) voted to deny
the transfer for which application had been made. On appeal
from said denial of the transfer, the Director affirmed the
~actlon of the respondent Committee as a reasonable exercise
of 1ts discretionary power. Azzolina & Sons v, Middletown
et als., Bulletin 1208, Item 1.

"In the instant appeal, appellants produced J. Arthur
. Fell, Executive Secretary of the appellant corporation, who
‘testifled in opposition to the transfer, as he was of the
opinion that there would be no plenary retail c msumption
~1license in the area from which the license was transferred,
especlally to meet the needs and convenience of summer,
vigitors. Furthermore, Mr. Fell testified that there hasn't
been any too great an influx of populatlon or any bullding of
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any kind of homes in the area of the proposed location.

"Henry F..Gehlhaus, owner of the building used as a
- licensed premises by the transferor, testified that a tavern
had continuously occupled the premises since the repeal of
- prohibltion. Furthermore, Mr. Gehlhaus testified that a
large percentage employed at a nearby 'fish factory' frequented
the former premises. When asked whether or not he ever pur-
chased alcoholic beverages at the former licensed premises,
Mr. Gehlhaus answered, 'I have three 1lcenses of my own, 80
it wouldn't be necessary'

"Pwo 11quor licensees (Peter Andros and Arthur Soden)
testified that they objected to the transfer because they are
of the opinion that there are too many liguor outlets on
Route 35 at the present time. Mr. Soden further testified
that his liquor establishment is approximately a mile and a:
half from the proposed site, but he was concerned with the
danger that might arise by reason of cars entering the high-
way from the parking area surrounding the respondent licensee's
proposed establishmenta

""Three other witnesses, two of whom lived in the area
of transferor s licensed premises and one who lived some
"distance away, objected to the transfer in question for the

" reason that it would constitute an inconvenience to the per-

-manent residents and also to the summer vacationers., One of
“the witnesses also testified that the employees of the 'fish
‘factory! would be inconvenienced if the transfer of the
1icense in question was uphelda ,

] : g might be well to mention that, of the five members
of the Township Committee who had voted on the prior applica-
- tion, only two of them remalned on the Committee when the
“instant application was heard. Mayor lawley was a member of
the respondent Township Committee when the prior application
for transfer was heard and also at the time when the present
.~ application was considered. On both occasions,; he voted to
,vdeny'the'transfere ‘

: "Committeeman Compton voted to deny the application -

" submitted for the prior transfer, but voted to approve the
‘transfer now under consideration. He gave as his reason for -
the change in his vote that since the former application was

'~ denied, the population in the area surrounding the proposed

- site had greatly increased, whereas the area where the license

. had formerly existed 'has had a meager growth'. He further

. 8tated that, in his opinion, there is a definite need for a

'-11qu0r outlet at the proposed location at the present time.

: 1"Committeeman Kavalek tesclfied that when the former
‘application was heard, he was not a member of the Committee.
" 'However, he stated that he was in favor of the transfer; that
‘he is of the opinion that there is a need for the liquor
license at the proposed site.,

"Ceil Jampole testified that she resides about a half
mile from the proposed premises and that she favors the trans-
fer to the site in questilon because 1t would be a convenience
‘to her to buy ligquor when she does her shoppi~g at the Clrcus

fooduoenter.

"By stipulation of the attorneys for the respective
parties, 1t was agreed that il nine other persons in attendance



PAGE 14 BULLETIN 1458

-at the hearing, and who live in the neighborhood where the
llcensed premilses is to be located, were called to testify,
thelr testimony would be similar to that sentiment expressed
by Ceil Jumpolee

‘ '"In a situation somewhat simllar to that now under
conslderation, Justice Jacobs stated in Lubliner et al. v.

Board of ‘Alcoholic Beverage Control for the City of Paterson,,‘
33 N J. S, h28 ‘ :

i.....Whlle properly looking w1th dlsfavor on the
- filing of vexatious repetitious applications ' R
©* which present no altered circumstances or poli- -
“cles, the Division has always recognized the =
"right of municipal issuing authorities to alter,
in the reasonable exercise of their discretion,
“their earlier policies particularly where there
- have been membership changes. See Whalan v. -
. - Township Committee of the Township of Mt. Olive,
- Bulletin 1103, Ttem 2 (1956); Tolen v. Mayor &
- Council of the Town of Kearny, Bulletin 880, .
Item 1 (1950); Hearty v. Township Committee of
- the Township of Liberty, Bulletin 671, Item 5
-7 (1945); Northend Tavern, Inc., V. Mayor & Council
" of the Boroup;h of Northvale, Bulletin 493, Item

5 (gl

e " "In said case the Court also set forth the 1anguage
‘i used by the Director in the Whalan, case, su ra, that:

o ’The decision in the former appeal, Thompson
v, Mount Olive Township, supra (Bu11etin 986,
. Item.l), is not binding upon respondent Committee :
' . as presently constituted. The general rule of
7 law 1s that no governing body may tie the hands of
- its successors in matters involving the exercise
- of discretion. Northend Tavern, Inc. V. Northvale,
'Bulletin 493, Item 5. Each application is a
. separate one and must be decided in the sound .
- discretion of the local issuing authority as con-
_ - stituted at the time the application is considered.
L Tolen Ve Kearny et al,, Bulletin 880, Item 1.!

L -"I have carefully considered all of the objections set
_forth 1n the petition -of appeal and the evidence presented with
“reference thereto, but find that they lack sufficient merit to-
warrant reversal of the actlion taken by the respondent Committee
<in approving the application for transfer. - o

: "The burden of proof to establish that the action of
jthe respondent Committee ‘was erroneous rests with appellant.
Rule 6 of State Regulation No., 15. No evidence was adduced
showing improper motivation on the part of the members of .
respondent Committee, and neither was their action arbitrary,
~capricious or unreasonable., I am satisfied that the action

© taken in approving the transfer was a reasonable exercise of
discretion on the part of the members of the'respondent Committee.“

"Being thus satisfied that the appellant has failled to
sustailn the burden of proof resting upon it, it is recommended
that an order be entered affirming the actlon of the respondent
Commlttee and dismissing the within appeal,"
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o No exceptions to ‘the. Hearer Report were filed with
S ome. Within the time. Timited by Rule 14 of State Regulation. g
{{}lNoo_l5., Having carefully considered the entire record. herein, .

2_~inoluding ‘the transcript of testimony, the exhibits and the _v~ o
‘}gHearer’s Report, I ¢concur in the. findings- and conclusions of

‘the Hearer and adopt hlS recommendation. . S

‘acordingly, 1t is, on this lOth day of May, 1962:,1¢_,*””

‘fflj" ORDERED that the action of respondent Township Com-»~
A;{lmittee of ‘the Township of Middletown be and the same. is. hereby .
- affirmed, and. the appeal herein be and the same - is hereby :
:;{;dismissed.;rgw. A ‘ , S B
e Ty
R S WILLIAM HOWE DAVIS
S Directoro- e

~~DISCIPLINARY PROCEEDINGS - 5AIE TO MINORS - FALSE STATEMENT
20 IN LICENSE APPLICATION - ALLEGED MITIGATION - PRIOR SIMILAR
: RECORD - LICENSE SUSPENDED FOR 35 DAYS, LESS 5 FOR PLEA

;pffIn the Matter of Disciplinary )
'fj,Prooeedings against A N |

uEISENHOWER S MUSICAL BAR, INC

© ' ‘t/a. EISENHOWER 'S CIRCLE INN"

.. » . Second Traffic Circle, Route. 70
. 'Laurel & Union Streets -

Lakehurst, N. Jﬂ, -

, 1Holder of Plenary Retail Consump~
- tion License C-4, issued by the
.. Borough Coun01l of the Borough of
~1Iakehurst._ . ‘ _ ‘ )

CONCLUSIONS e
- ao ORDER fig;~i;;;_

——n——u-————-—-—--———-.—_—————-—_-——-——-—_-——--—

‘Licensee,; by Donat D'Onofrio, President, Pro se.. L
;Edward F Ambrose, Esq., appearing for the Division. of -
o o o Alcoholic Beverage Control., - :
f"BY THE DIRECTOR° | S ' |
g Licensee pleads non vult to charges alleging that ) .
(l) on ‘April 18-19, 1962, it sold drinks of alecoholic beverages o
“to a minor, age 19, in violation of Rule 1 of State Regulation:
No. 20, and. (2) in its application for current license falsely
denied any record of prior license suspension, in violation of

"R333 1-25.

. In: attempted mitigation, licensee claims that the:
sales were made in relilance on false identification produced
by the minor. As to this, it is pointed out that reliance -

- on false identification, in the absence of obtaining requisite
‘written representation of age as contemplated by R.S. 33:1- 77,
- constitutes no defense . and very little mitigation, especially .
"where, as here, the licensee has suffered a recent previous o
suspension of" license for similar violation. . _

_ _The lioensee's previous record above mentioned cOn-
sists of a suSpenS1on of license by the Director for ten days, :
effective September 6, 1960, for sale to a. minor. Re Elsenhower's
Musical Barﬁ Inc., Bulletin 13)7, Item 8. ‘ o

The prlor record congildered, the license will be sus-
pended on the first charge for twenty-five days (Re Qappy's
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Hideaway, Inc., Bulletin 1446 Item 11) and on the becond
“charge for ten days (Re Costanzo, Bulletin 1393, Item 1), or.
a total suspension. of thirty-Ifive days, wilth remission of

‘five days for the plea entered, 1eaV1ng a net SUSpension of o

thirty days.

Accordingly, 1t is,'on this 22nd aay of May, 1962,

ORDERED that Plenary Reuail Consumptlon ‘License C-4,
issued by the Borough Council of the Borough of lLakehurst to
Eisenhower's Musical Bar, Inc., t/a Eisenhower's Circle Inn,
for premises Second Traffic Circle, Route 70, Laurel and
Union Streets, Iakehurst, be and the same 1s hereby suspended-
for thirty (30) days, commencing at 2:00 a.m. Tuesday, May 29,
1962, and terminating at 2:00 a.m. Thursday, June 28, 1962,

William Howe Davis
Director

N@w Jersey Stete Liforery



