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STATE OF NEW JERSEY 
Department of Law and Public Safety 

DIVlSION OF ALCOHOLIC BEVERAGE CONTROL 

BULLETIN 1458 

APPELLATE DECISI0NS - PERLOWSKI v. 

.. JULY. 12, 1962 

JERSEY CITYe 

Stanley Perlowskiv t/a 
Perlowski Tavern, 

) 

)· 

Appellantp ) 

v$ ) 

Municipal Board of Alcoholic ) 
Beverage Control of the City 
of Jersey City~ ) 

RespondentQ ) 

On Appeal 

CONCLUSIONS and ORDER 

Mischel & ·Liebman,. Esqs .. , by Joseph G. Liebman, Esqc$l Attorneys 
for Appellant 

Ezra Le Nolan» Esqe, by Joseph S.E. Verga, Esq., .Attorney for 
Respondent 

BY· ·THE DIRECTOR; 

The Hearer has filed the following Report herein: 

"This is an appeal from the action of respondent whereby 
it suspended appellant~s license for a period of one hundred three 

_days, effective ~arch 5, 1962» after finding appellant guilty in 
disciplinary proceedings of a charge alleging the sale, service 
and deli very of alcoholic ·beverages to a minor, in violation of 
Rule .1 of State Regula ti on :No" 20. Appellant's premises are lo- · 
cated at 432 Grove-Street, Jersey City~ . 

"Upon the filing of the appeal an order dated March 9 11 
1962;was entered by the Director staying the effect ef respond­
ent's ord~r of suspension pending the determination of the appeal. 
R.S. 33:1-31. 

riTranscript of the proceedings before the respondent was 
submitted in evidence at the hearing, and additional testimony was 
p·resented,in accordance with Rule 8 of State·. Regulation No. 150 

!'The appellant in his petition· of appeal alleges that 
the action or· respondent in finding him guilty of the violation 
in question was erroneous because there were 0no beverages, proof 
of purchase or a.ny other e.vide:qce of sale of alleged beverages 
from the ··premises, no corroborating or sub~tantiating testimony· 

·(of the minors)0~ 

nThe appellant further alleges that the verdict was E!rron­
eous because the Board acted 'not. on the evidence but on desire to 
warn. the public of drinking by minors (and therefore) meted out a 
harsh and unreasonable decision and punishment, contrary to the 
weight of the ev.idence~c 

VYThe answer herein denies the allegation of the peti.tion 
and· states, by way of affirmative answer, that d1.e proofs were 
adequate to substantiate the charges and justified the sentence 
meted outo The answer further states 'This appellant has been an 
habitual viol:a tor o w 
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"At this~ appeal- de ··nova held be'f'ore me, no ·wi't.ne-sses were_ · 
· p_J;'.odUced -on 'behalf of the respondent•-- ·· 

<: . :: . . . -''The·' trati's¢ript -of.·:. th~-· proc·eedin_gs below .. c6nt~~P.$, .th~-: -. 
t_ ·e_ s-t. imo __ ·,ny- or_·._.· the "mino_r __ (Ch·._ a_.t~:i-e·$. ~-------~--· --~ __ · age -~5_. (h~s .:s_ 1x_t_·ee __ n_ th __ pi. rth- : 
d~y ~~ci+rred qn· F_e'Dr~ry .181- -T9·92)J. · --He testifi.f:d that -around -~he 
last Saturday- of January 19o2 --_her purchased _two. bottles_··o·f:--port _ · · · 
wine from the licensee _·ror _one• dollar~ He then too-k. the two _bot~- . 
tles of wine and walked to the mtlroad tracks about· tour -or five . 

. · l;>locks from---the tavern and drank the cont·erits or· t_he"said- .bottles._· 
· Thereatter he· remembers_ nothing of-what occurred on that evening._-. 

-non cross~examination he state-d that he had erttered this·' 
. tavern between 6:30 and 7 p.m. •just before it started ·getting . 
dark.' He stated furt}ler that he had left his house after dinner, 
had walke.d around and couldn't find any of his friends, and came to 
this tavern which is. about ten· blocks from his home •. He, stated " . 
. that he entered. this. tavern because he had vis! ted this-_ tavern with. 
friends during the previous summer. There were three.or four pat­
rons~ in th~ tavern at.the time that he made this alleged purchase • 

. He· stated that he had no further recolle·ction of what- had happened 
_that evening, -_~nd awoke _tlJ,e follotdng day in his home. ·art the. 
following Monda.y he was questioned by police and taken-to this 
tavern where he identified the licensee. He was asked on further 
cross..;.examinatlon whether he could describe the bottles of port 

. wine and he stated that he did not· know what brand it was but he 
believed it had a black label with gold letters. He co'lild.not ,,., · 
s'tate whether these bottles contained a seal. · · 

"Catherine --- (the mother of this minor) ·also testified 
at' the hearing below. She stated that her son was taken home 
by his friends: at about 8 or S:JO p.m" on January 27 and was·in 
.a prostrate -condition, 'practically unconscious. ' . She stated· 
she could smell drink on him and- he was put to bed. 

: · ._ . ''on cross.:..examination she admitted that she did not know. 
· whether his boy friends had been with him on that evening except _ 
·tpat they _informed her _that_ they .had found him tin a h.allw~y.• 

. !'The· 11-cense·e and two· witnesses: in his behalf testifmed, 
. both at·· --the- hearing below and before me. The licensee {Stanley 

· · -- P~rlowski)" denied· that he had sold . any alcoholic beverages to. . 
.-.this :minor on the ·aate in question; insisted further that ,that_·· 

. ·particular day was a· very slow-busine_ss day a.nd he had had very· - -
.few sales. _ He stated 'further that most of his customers are col.­

-· -ore·d·; . that he has very' ·_few white. persons· who come into his tavern 
· '(·and that. he would have remembere·d ·1r this m:Lnor had any trans~c- .. 
·tions with him on that date. He admitt'ed on cross-examination 
>that he-had had prior ABC violations,. but states emphatically.that 
he had not seen· this m&nor until· -the confrontation to the place on _ 

_ Monday, .fanuary _29, 1962.- · 

. "Edward Jackson testified that he was in the tavern most· 
of.the_ day on January 27,- 1962,· and more particularly was present· 
in thes'e premises at the time of the alleged purchase". - He states 
that he-did not see this minor come into the premises on that-day, 
and, in· fac.t, the first time he saw. him was on_ January 29 when the 
minor, accompanied by officers and agents~ entered the tavern for 
the purpose or identifying the licensee·. His story was substanti­
ally unshaken _on cross-examination both at the hearing below and 
before me; he reiterated that during the entire day he had had two 
drinks and was seated in a position where he could observe all 
transactiohs in these premises at that:time~ 
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"Walter Hatyniak testified that he was a pa.t~on of thi·s 
licen~ee on January 27, 1962, and was seated at the south end 
of the bar facing the doors~ He entered this tavern at about· 
5:15 p.mo .and remained there until closing t:ime, and at no_ . 
time· did he see t)11s minor enter the preniises or make any pur- · 
chases~ The first time he saw the mlnor was at the time of 
c onfron ta t'.ion on Monday, January 29" . 

"The burden of proving that respondent*s action was. 
· erroneoys and should be reversed rests wlth the appellant. 

Rule 6 of State Regula.tion No. 15. The case here in for the 
respondent rests entirely upon the uncorroborated test:imony of 
the minor$ 

"I have, of course, not had the opportunity to observe 
the demeanor of the said minor because he was not brought as 
a witness at this hearing and; therefore, I must base my 
judgment upon ah evaluation _of his testimon;y as set forth in 
the· transcript produced herein. An analysis of his testimony 
indicates that there are very serious conflicts and discrepan­
cies Wnich cast a do~bt upon the truthfulness Of his testimony 
and ~pon its accuracy based upon our everyday experience. 

11The mir.ior testified that he left his home betw.een 6 :30 
and-7 p.m., after dinnev, 'just before it started getting 
darke • · (It_ is .common knowledge that in January n'ight~all occurs 
aroun:l 5 to 5 :30 P~m.) He walked around for a while, visiting 
th~ nearby housing projects and the playground. He further 
stated that h~ found none of his friends around and, so, he 
walked to the· appellant's tavern which was located _approximately 
ten blocks from his home. He then entered this tavern which he 
had had occasion to visit on at least one prior occasion with 
his boy friends some months before Q ·According to his testimony, 
he .bou~ht two bottles of port wine at fifty cents per bottle, 
but was un.able to describe· either the brand or the type of. 
bottle9 He then walked t'o the railroad tracks located about 
five· or six blocks from the t~vern, and consumed the contents 
of the bottles. Thereafter he has no recollection of what 
happened until the follo11ling day.· It appears obvious that he 
had given the police some difficulty becau~e he ~tates that:he ~ 

·was placed in a straight-jacket at police headquarters, pre­
sumably immediately after his arrest and during his interrogation~ 

·~'His motherJ however, testified that'at about 8-or 8:30. 
p.m. that evening he was brought home by· several of his·friend;s 
in an apparently int9xicated condition, and .these friends · 
informed her that they found him in a hallway. It, therefore,. 
appears equally susceptible of belief that this minor was in 
the company of friends when he conswned these alcoholic bever.:.. . 
ages and was· not alone as he had testified. I cannot believe 
that the only_ circumstance that he can recall is that he.was 
in this particular tavern on the day in question, ,but that, he 
cannot recall anything else~ 

"An analysis 9f the,time would make it appear that the 
. minor's testimony is self-contradictory~ If he left his home 
at approximately 7 p.m. and spent some ~ime walking around at 
the playground and at .. the projects before coming to this tavern 
which was about ten blocks away, it appears unlikely that he 
would be able to make these purchases, cons wne the wine and 
then be found in a hallway less than one hour f~om that time •. 
t suspect that this minor may have obtained these beverages 
from his friends. In any event, the bottles were not produced~ 
by the respondent, although the fuinor apparently told the local 

·_authorities just where he had disposed of the.same. 
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·::·. ···:·_, >i.
1if1s testimony i~ contradicted by· that of thci··r_espond:ent ·'..·' 

.. ;and ~~t.wo<wi tness_e·s wh~·se account.s appear to me to. be forthright · · 
·-. . .-and ·credible •.. They denied· that th~s m.inor visited these· prem·~ · :_ ..... 

.. .:is.es· at. the ':time· and. place aforesaid, nqr did. he make any purchas'es:, 
.... there<~;·· · . _.' · · · · ·· ·. :~> ·· · 

.. - ··, :··_ .. 
·.,·,· . . . ·: . .. . . ·.• , . ·'. . •, . . . . . . . : . . . . . . . . . . . , . .. . ') .. 

. .. .. ..I am. mindful :o·f _the unfort.una te ·consequences "Of ... this· 
':,:· .. ··mJ .. ndrJs· .. actions -ahd~dep1ore the ava:ilability:_of a1coholic-.bev(?r-« ... : 

.. -".:._ ages~ .to" this· rriinor or any mino_r ~ · . However, · this ·is a very serious 
· ma~tter Wi-th :g~a·:ve· consequence S . for. the appellant .if he.· Were, . 

. · .. >·:~ndeed·,-. guilty <of .. th_e ·offens·e charged, and justice arid fairness._ ... ·· 
. reqµire that this· judgment be based upon the preponderance of ,·.· . 
:the_. evidence ~ · .. - · _ · · 

;,,· 

· ', , , >· . , }r find tJiat the Unc orrob.orated . te s t1mm.iY of th is rii1nor 
·.:. ._~s,.~-v:aguei.·-C~on'tra.dictory and unbelievable and, considering the 

:·a:tniosphere. in·:whi_ch his. c,onfrontation took place,~ give's···.a7)3uspi~· .. 
. ·· :."'_cibrf~·-or,· being c.·ontr.ivea:-1> .The:. evidence is such 

1
that ·1t-1:~J3.>not . :-~ 

::.>~'.:'.c~ear'."O:t< cony1ncing,; '. ·no_r ·does·. it meet. the. -measure .. 'Q_f::. dred;(ble · . -
.::.:~r· proo.f. .. by : a' fair-. preponderance of ... the be lievahle. e'videncie. ·> :'. . -

. j.i!\~;''.r;,\li c: s~~. ~en;~~ 1 .. i>'u ie···· in·. these • case~·. t~ •t~at. the i~d.ihg · ..• 
·:f;.:-:·,::S'.·'m·ixs·tt: be·,_.-::pased:. ,on ·corilp.e'.ten t -le.get l e yid.enc·e .· P.nd · tnus t .· be< .g.pounded · 
·:·;_~;.:/::·':Off;: ·a· :::re~-s.on,·ab:Ie ::·certa.inty. as.· to· the· probabilities· ·a_ri's'ing-:.~:.f'rom · 

.).;::-\·" ·a.:,~fiiir«'.··cons.icl:eratiori ·or. the .·e·v-idence .. ·.·_. 32: c.J~·s·,, ·Ev~ .. : $ec .• <."l042. · 
.'',,<:~:':Mri+1e:·· th~re~···ts :no.·· se~ -.rox:mu1a for· determining :the··_·q-uan.€ti!]l.·~.or ·. . .· 
:·:r:;,_~,:'_evidenc.13·: . ._re·quire,d:j · each.· case· ;being .. gov.erne_a·, by .. its··;¢1AJ"ri .. cfJ...~c~-. : ,: 
· · )>.r.,~;t~~c'.e:s,,,>"t·p·e· ·,~.erd~.c~ · ·mu~_t · -.9e .· s_uppor.ted,. by·_ su1?·stcfntl~L:-~-Yid_~:~ce ~" 
.... ·.:.Cf:.~·,_ Walter v .... Alt .. , 152 S.,Wo .. 2nd, 135,, 141.. . . . . . ·., "·"'··· · .. 

;c;Y<;,;:·)pf' ··• :·!•ihe {nq~j_ry •. :is: wheth.er • ther~· .. is···any e~idence wii1dh:;.· ir··.· 
· ... :.~_i_··//a:<3«ie.:p .. ~~d~:a.~a. ·-_give.n ·:~ts~ fullest. probative . fo~~ca, .. reas·on?-b"ly,:.tends 

:":> <«::,:·tb >s'us'tairr.\tbe ,pleaded ._·cause· of action~_. The"'acce·pted· st·anda;tid .. 
":.J:.,:.:\:(of";per.sua$_:Lo~ .. governing. the. trier ... of facts .is _.·_tha.t_ .the._deter-
, .. ::;:->·:;.·>1n:'1.n~.tioI,l~<.:b~·, probably :fduijded" in. "truth~ .·. '.Riker >t. · .:Johr1 :Harico·ck . 
· '>:_ -M'ut.ua1- .. L1Te Ins Q Co., .129 .N .J .Lo· 508, 51~. " . · · . 

,... ·-:---. ... -~·:,.::· .. >•'Th~~- ·we'_:11·~ve>. the te·st:imony . or"· this ·m:tri·or .· ~~aridfu.g>a_:tone · ~-
. <:·:arid" ·af'°f·:i.rm,ative1~f"cbntradicted; by the te.stiniony. or•· the. appefllant '.( .. :.- . 
: .. :·. :and:"two:··otbe·r ·witnesses o . Certainly their testimony. should ... b'e. .'·, " 

.c·; :,.given' as much·'prqbative force, in my opinion, .as tha:t 6.f' :th-+s: 
, .. · ·min6rc,. '.·It: has ·been .held· that.; where the .evid.ence ·of several: 
. ' witnes.s.es giving .positive testimony to the. same' fact sta'nd~:~ in' 

"" · frreconc ilable. conflict, ·the q ue s ti on of -.numbers,, if the· .w.i.t..; . 
.. nesses are Of equal credit, bec.omes one Of the' highest~ -'.importance;·_. 

,, :>·for;. as· ·a- general. rule, the evidence of the greatc=r··number. _is 
- :· more .. likely ,to. be true than. that of the· smaller> :number-~· : ".' 

· ·'·: :. Kentner.:«v ~·Kline, 4· Atl~ 781; 41 N. ·J 9 Eq ~ 422 o . It has been:,. 
>held t~at~-- .~here th_e .witnesses are equally ·cre~i_ble, ~he grea,ter 
- number must .control., . Katzenbach v. Holt~ 43 N" J. Eq.- .536,, 12 

.'" . .Atls 383. ·. Pro.fessor Wigmore sums up, the doctri:ne of prep.on~ ·: 
.-derance .: of· .evidence pertinent herein in the following ·language:. 
. , . . . ' ' . - ,, .. ' ~ 

. · ·v_Ther~" ·:ts no meas.ure ·of the wei.ght of evidence (\mless 
<the witnesses on the evidential facts are founded)_ . 
other than the feelirig of probability which it · · · 
engenders. 1 . Wigmore Evid·. 3rd ··Edition_, section 2498 • 

. I cannot say that the evidence produced by respondent ~s of 
·such probative force that it has engendered that feeling of 
reasonable probability in these circumstances. Loew v. Borough 
of Union Beach, 56 N. J. Super~ 93, 151 Atl. 2nd~8. · 



( ,,. 

--- - "! wish -to .make ·one final :o bservati·on with r-e.ape ct to · ·. · · :. ·.: :~ 
:.'.~h~ ~vici-efrce ·presented 'by· the·· responcte·nt-~. -. No. apparent effort .. 

ha·s: been. made: t'o. ·produce any .or -the. minors -W:l1o were ·referred .·· · 
tq by one of th~ .~itnesses as ha~ing ~~otight this minor home. _ 

. on· the .Saturday·. rtight. No ··apparent· effort .was_ made 1 so far . · 
:·:as·_ the tes'i;iimony reflects, to retrleve the· empty bottles,, 

· -Nor is theve ·a reason-able, satisfactory _explanation of the 
minor's 1a9·tivities OJ::l the date_ alleged.. These V/ere; in my 
vi,e\'1 J materia1 in the development -of ·the entire picture and 

: their. ab.sence_ from the record gives rise· to the evidential 
we.a.kness and imbalance of the respondent -1 s case •. As Judge , . ·'· 

- ·Jayn~ -articulated it, in Davidscin v. Fornicola, 38 N,, Je 
·Super.- 365_,_ at p,, 37'1 (1955): ; - -- - - -

-- - .~'\ . -

---'***In exacting proof by the preponderance or . 
greater weight of the evidence·, the law does. not 
prescribe the necessary quantum of the. overweight 

_: or the. degree. of excess of its superiority in. 
- '. credibility. A preponderance is attained Where _ 

.the- evidence in its quality of credibility destroys 
· atnd. OVerbalanceS the equilibrium•*** I , -

_ · -_ · ·~'The conclusion is inescapable that the· findi'ng of _ 
.guilt b~ ,t~e respondent is not supported by a fair prepondera~ce 
of the believable evidence and I, therefore,, recommend. that_ the· 

· action .of the responde.nt be reversed ... smallheer v. -Clifton, 
Bulletinl059, Item 1;.Kurschner v. Newark, Bulletin 1081,,.·_. 
·Ite~_·3; Royal Castle, Inc. v. Newark,, Bulletin 1093,, Item 2; 
._Schwartz Drug Stores,, Inc. v. Newark, Bulletin 1361, I~em 2;-
. Collazo .v. -Elizabeth, Bulletin 1410, Item 1. 11 

· - - . ;. · 

. . . . ' . . . . . . 

No exceptions were taken to .the Hearer 1s Report within 
the· 'time· limit~d by Rule 14 of State Regula t.ion No~ -15 ~ 

. Having carefully considered the .testimony_ and the oral 
argument of .the attorneys. for the respective parties herein, 
i ··concur in the findings and conclusions of ·the Hearer and 
adopt. his recommendation. 

Accordingly,, it is,, on this 9th day. of_ May,, ·1962,,; 
., 

ORDERED that· the action of the respondent be and the· 
.same is hereby reversed~ 

WILLIAM HOWE DAVIS , 
Director. 
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. ·~·,: 'APPE-LLATE ·:nE'cJ:s'rONS - 'LYONS ET. AL·~ v., 
. ·;.:,._-: .. ·.·CATERER~. INC... . 

ELLEN C • .LYONS an'd VINCENT .· 
. CUCCINIELLO .. , 

Appel~ants, 

-vs-

· MUNICIPAL. BOARD ·OF ALCOHOLIC 
-~EVERAGE CONTROL OF THE CITY 

.. OF ORANGE, and GRAULICH CATERER, 
·INC.,· . 

. ) 

) 

) 

) 

) 

' ) 

. · .. ,'•' 

. . ' ' : ' .. ,· 

ORANGE AND GRAUL:tCH . 

ON APPEAL 
CONCLUSIONS · · . 

AND ORDER 

· · · · . . · ·· · · · . · Res.po:qdents • · . - .. 
;... ___ . -.;. ------.... ----- -- --- .;. -· --- _;... - ..;.. -- -.- ) . : ' ' 

Edward -.G ~. Gerard9, Esq., Attorney ·ror Appellants. 
Murray _._arid. Murray,·. Esqs o, · by Jopn R ~ Murray, Esq., 
...... : · · Attorneys· for Respondent· Municipal Board'. . . 

_. ThomaJ3. ~E (I.· Durkin' Esq., ... Attorney for the Respondent Graulich 
· · · · . Caterer, Inc • · 

· . BY THE DIRECTOR : · 

Th.e He~rer has ·r~led :-the .following Report herein: .. 
. . . . , '· . ·.. ·. ·'· 

· ... _ ·: ·._'.'Appellants have.,a.ppealed·:·from:the action of. . · ·:.: 
.respondent Board which, on .-ne·cember 26, 1961, app~.oved an e.ppl1'"" 
. cation· for transfer· or·.· Plenary .Retail Con·sumption Licens·e c-19 

<,(with: restrictions ,hereinafter set ·fo;rth) fro~ Joseph Elia,.· .. 
. · · :t/$.·.· 42nq. Cl-up_.· to ;r.espondent Graulicb C_ater~r·, Inc., t/a. ·. · . " 
;, _ > , 9Graul1ch •-s •-,- -and from pre'mises 157 Parrow Street .. to 369 Park 

.... .Avi:n1ue ;,:;.·or-ange • .,., · · ,. · .. ·. · · · 

, • •• ' :,- '. ·/·. 1'At the· :hil;;il-ing b~fore iesporident :sOard, two Or. the · . · · 
l ,,_.,,,:·:three· membe~a.-"·tne:reof. (Roc·co A~.;» Maruco :t ·a.rid, ·Fr-ank J ~ Fay) '\fbted -. 
.... •, .to'. app:rov.e/::_,the ·.transfer +n. question,, whereas . the' third member"' .. 
. :·.;·'· .. )iarpy~ De · M.eyerfJ; was absent from :the .meeting. - · · .. · .. 

. . . ' ~· . . . . . 

'' .. ·: · .. ·· ··,. ."' aiRe.sp~ndent :soard.-fil,ed. 10onclus1on & Resolution 1 , · 

Vfh1eh, "among other things, recited: · 
. . . ' ( . 

. 'The :Soard after c ona. id era te and considerable 
. review 01~ all testimony and eXhibits .arid after. care­

·: ·"fully· e~ami.n ing the. con ten t1ons of the objectors, .. 
. · !'more pa:rtioula.:rly the· :residents· of the neighborhood,,. 
_·, conoludee.· that the. trans.fer should be approved sub- · 
.. ·jec1r; 'however',. to the. -limitations o~ · ooncfi ti'ons here~ 

-:..-i:na..fte:r set forth. .It -is.· t.he·. opinion of the ·Board ·. · :. : ·· 
.... tha·t ·'by :the granting of ·this ·t:ran·srev ... the .. dispensing 
. ·of· the .. 9.loohol1c . beve~ag·es at . the involved premise ·­
.·will ·be suojec-t to a better and· more pr·oper policing·:-

.. ·. T.h.e- Bo~:rd · is a. lso · compel led to· the ·oonc lus ion that . 
·the immediate neighbo~nood. will not be .. · detrimentally. 
influenced by thiij approval and an objeotive and · · 

. 1mpassion~te review establishes that in all prob~­
.bil1ty this transfer will prove a definite asset to 
the city~ The Board specifically ~ejected any-testi­
mony as to whether the gran t:lng of th is ti,.~msi'e~ 
would be violative of any zoning :regulciti(Jn being of 
the opinion that this Bo~rd is ~ot the proper foru~ 
to which.such oompla1rit should b~ addressed.-
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· 1 NOW, TH~REFORE, BE I'l1 RESOLVED on th is __ day of 
·December, 1961, that the application of Graulich Caterer,, 

Inca, a .corporation· of New Jersey, for a transfer of . · 
plena~y retail ;e·onsumption license c-19 heretofore issued 
to Joseph Elia for premises at 157 Parrow Street to 
Graulich'. Caterer, Inc<!>, a corporation of the State of New 
Jersey~ for premises at 369 Park Avenue, Orange, New 

. Jers~y~ be and the same is hereby ~pproved subject, how­
ev~r, .to the special conditions that no public bar for 

. the.sale,, servici;ng or dispensing of alcoholic beverages 
is to· be _erected or mainta~ned and that any sale, se~vice 
or dispensing is to be limited to serv1ce bar or bars 
within the licensed premises .. 

Dated December 26, 196lai 

"Appellants v· petition of appeal alleges that the action· 
. ·of respondent Board in granting the transfer was erroneous and 
should b~ reversed for the following reasons: 

'(a) Full and proper consideration was not given to the 
objections of O'Wners and residents of the area, who 
strenuously objected to the granting of a transfer.; 

(b) Property to where the license was transferred, is 
located adjacent to a building with a chapel o'Wned 

·by St" John is Catholic Church, ,and occupied. by the· 
Brothers:; who ·are attach~d to the Church. · 

(c) Property· to where the license was transferred is 
occupied on Sundays for Church purposes~ 

(d) The· granting of the transfer. of the license :to the 
pr~mises in question would constitute a dang~~ to 
th~ safety of children attending Sta John's School. 

(e) The transfer of a license to the premises in ques-· 
t1on will change the character of the neighborhood 
and affect the property value of the surrounding 
property • 

. (r') The transfer will cause additional traffic hazards 
in the· neighborhood Q 

·(g)· The appellants have failed to prove the exitence of 
adequate parking facilities. 

(h) The granting of a license will increase the use of. 
a residential area for business use and increase 

'noise and activity in the areau 

(1) The transfer of a license was not in the public 
interesl: o 

· (j) On the evidence presented, the application should 
not have been grantede 

(k) The applicant has·failed to show any change in 
conditions since the denial of a previous appli­
cation for a transfer to the same premj~es. 
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(1) Transfer of a license to premises at 369· Park 
Avenue, Ora.rige, New Jersey, do2s not comply with 
the provisions of the applicable ordinance of 
the City of Orange.' 

I 

"on June 13J 1960, ·respondent d
1

enied a prior applica­
tion filed ·by 369 Park Incorporated for transfer of a plenary 
retail consumption l:tcense held by Peter and Margaret Rinaldi, 
to premises 369 P~rk Avenue and from premises 107 South Day 
Streete ·Two of the three members of the respondent Board 

. (Raymond L. Cunneen and Harry D. Meyers) voted against the 
transfer, whereas the third member (Charles P. Saporito) was 
absent from the meetingo On appeal from the denial of the . 
said transfer, the Director affirmed the action of the 
respondent Board as a reasonable .exercise of its discretionary 
powers~ In corrnnenting on the provisions in the zoning ordi­
nance, the Director was of the opinion that 'the appropriate 
forum to litigate such technical issue is not this agency 1 , r 

and cited Lubliner v. Board of Alcoholic Bevera e Control for 
. the City of Paterson · 59 N,, J. S.. 19 _, af f 1 d 33 N., J., page 2 • 
The Director further remarked.si iEspecially is this so·where. 
the zoning issue involves the construction of several vari­
ances and intr~cate amendatory ordinances'~ 369 Park 
Tucorporated v .. Orange, Bulletin 1399, Item lo 

."In the instant appeal, the appellants urged as one 
of the grounds for reversal that the o~dinance in existence 
barred the respondent Board from approving the transfer in 
question. In the Conclusion & Resolution of the respondent 
.Board (hereinbefore referred to),· among other things,· it was 
stated, .'The Board specifically rejected any testimony as to 
whether the granting of this transfer would be violative of 
any zoning regulation being of the opinion that this Board is 
not the proper forum to which such complaint should be 
addressed'. · 

"The matter of an apparent violation of a zoning 
ordinance was considered in Lubliner et al. v. Board of Alco­
holic Bevera e Control for the Cit of Paterson et als. (59 
.N9J.S. 19 , wherein the Court stated that although a liquor 

.. licensee must comply with all 
0 

applicable statutes and ordinances, ·': 
.: ·-it is. not necessary, where a variance of a zoning ordinance may 

·be, required, that it be obtained previous to a grant of a trans-.· 
·fer of a··11quor license -tci a proposed site. Thus, ~tis · 
·.-.-unnecessary to consider :the ground alleged by appellants that. 

respondent Board failed to comply with a· muntcipal zori'ing · 
0.-. ordinance. 

. ·~ . 
... i'.The testimony of three witnesses ·who live in the.· 

... are·a where the licensed premises in question are located 
entered objections.to the transfer of the license because it 
was their.opinion that the parking. facilities were inadequate 

. ·._··and that it would be unsafe for children who attena. a· parochial 
: ·· .. .-school and pupils wi10 attend a public school,, as they would 

·have occasion to pass the driveways on Park Avenue and Cleveland 
·street~ respectively,, used· by-motor vehicle's when entering and 
leaving the licensed premises. One of the witnesses complained 
·of being annoyed by noise from automobiles, rattling of garbage· 

.. cans and persons engaged in conv~rsation in the p~rking area • 
. ·.However; the witness testified that because of Lls ·vocation, 

h~ is away from home six months in the year and the noise 
which resulted. from the rattling of garbage cans 1early in the 
morningi has ceased~ 
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'.' '·. ·. ti ...... : .. '·. ' . . ' ' . . . . . 

. -.. -, . .·· _ .;, . '·' .· ·. '~Y.' · ~t~p.ulat ion of the_ [i ttorn~ys for.· the. respe .. c ti ve . 
.. ~ ..... _:Pc9,rt~es·,, it:. was: .agr.eed tbat.: if. four o.tber persons in a tteridanc.e 

,.::-- :~:t -pne.)1e~:r.ing· .. ·~:n~ .:Wh6._·live in _the neighborho9d. where_ the ._ . 
,··. :;~i~ens_:~·~·_.·p~_erri~·s,$.~:·::~c;~.~::-· 19ca.ted'. were~· ·cal:led:. to.te~,tify, thei~:. ,.· 

.. ::·ot;>.Jec~,ionS: "wou1-d::.b.e-·-:~similar. to those .. e:x:pres.sed -by·· the .. :0.ther, 
:pbjec.tors_; who. -tes tifi.ed o .. _, . · • · .. · .. ". 

·-:.-:- --:::: .. :--,·,-.;: : .. ~-.~--- ···•.· --:· <-"··· : ·: .: . .-·· ... -~'·:·. ·:·.:···; .::· ·;·:. : __ , -'.,-.·L,>·:·~: 
:. /:: "· ·.:./;_':~: It<m,ight b'~: .. po:inted out. that·· :the· '·tw·o·:·members ... o~f' the . - :,.: 

. .._ · :~~~p6~pe!).~.::~pa:rcf· :wbo:· .;'i9te.d.<:to .grant. th_-~ ... -~tr_~nf?fer. .. he-r~:1n·· .wer_e . 
"_· -(:~.«))().t:.~·:merµbe,rs ~' . .'Of ;:t;he: ~aid. Board:·:on ~June·' 13,. 1960:' when~ ·the"· .. prior ... -> ··. 

·~_>.-~ppl1c.~tio;rt {.o~·.t·rans·fer of 'a _liquor li~ense ::to· the :_p~emises -
-... /~-"'in.·qu_estion· .was denied. :'· · · · , · · · · · ·. 

• , .. · _,., .•• , ,' ,. . ,., ,, • . l • . • ' "> ·. . . . ' .' ·• . : : '~ ~~ ·. . . 
·:.· ··-.' ~r .-. ·.~ .• -". ·- ~- . . .. . 

. :~,::y:,;:.~.:::?;-,::::_::-./: .. •~_In":d9iument:l.rig _~·~1.tti. re-fe~erice~: to· a -:·s·i:tll~tion :-~I1albg.ous .. 
,. ·f:~:'.:.~t.o~·-:tha t.<nC?w:·under ~.oris-.ide;r:iS;tion;,'· Justice Jacobs_· .stated· in·. · · 

_.'."Lubliner et·.a1~·v.·B<?ard of Alcoholic Beverage Control for the·· 
:: 'City~.of :.Paterson.,, 33· N.J. s. 428: . ·. · · . · .· · , 

. ·••-~'ii:iJ\'~,.~;l~~~~!~~!f ~:~~~ii!~t~i~!~!ri~n~i~i~f if !i~P~~:~\}.:•_··. · · · · ··· 
··-,;:_~~/3))ivisiciri :hafr.·a1ways.'.rec6gnize'd :the :·;right ·.o.f .:munici:p·a:l ·' 

.• :A.'.!~:~~~~a~;~t~! He~ i;~~: n~~ :; .· ~~e i~eer~i~~~El~~i1~1~~·r· 
·; .. :');:~Jpart;i~ular~y:,_ whe're :_.the.re·. have._ beeri~ member~l')ip ,chahge:s. 
\{:.:·"see:: Whalan- v.- ·Townsb1- -Committee · o:r the-:To'wnshi .-.. of.'· .,.:·. · 
._;•;/(~Mt.:, .. 01.i ve, : .. Bullet·1n 1103} 'Item ··2 · ·195 ; · Tolen-~.v ~ ; ·:. · · 
· ·:·:~ :~·Ma· ·or · &-.:Counc 11· · b-r ·the "Town ·or .' Kear:n ',- : Bulle.t:i'n· ·:s~.();j::" . -
.;<-{--Ite:.m'..--l. :-1'95Q' ; ·:<Heart v~ Tow-n:shi ·committee:- of.-.'.the'''-::\;. 
\>LTb:Wnship'.';of-:11berty, .Bulletin .. 7.1., Item :5. 19 5- .; . , · 
~-/)·>Northend "Tavern - Inc. v. Ma o'r & Council .of. :the Boro h 

.,·. __ .. ,_~'of:'.Northvale,. Bulletin· 93, ·_Item 5 · 19 2 • ' . 
. -; .. ' 

., ·::.-> ···~ 1-·l~,'s~-id 'c.as.e 'the Court: also s.et ·forth the :la-ng.uage · 
·:.:~<.µ,sJ3~:'. :~y-:_:the D~-f~ctor in t_he ·Whalan case,· supra, th~t·; .·. .. ... 

. ~ ... 

..... :'.·: ·. -:- · ";,:-·, .: _ · ._ 'Tn~-· deci~-ion in· the. former·> appeal,· j1homps·o~: v-~ 
.'.-·/:'/'Mount.- ·olive -Township, sup'i"'a .. (Bulletin 986,. Item ··1}1 _:ts.:. 

·,·'f: .. ,'. ·-not "bindinK upon respondent. Committ.ee as. presently con~· 
. ·· \_~.·-~'ti tu ted., ~:·,.;'l'h~ .. genera.1 ··rule. of _law ·is tha t'.-~no ··governing .. 

. :\~L.~-b,9dy:.·m~y· tie tl)e bands of its -a·uccessor·s. _in· .mat'ters· ~ -...... 
'· -·:fnyo.lvin'g · tne-· :exercise_· of disc.rie.tton: •.. ~North end Tavern::,-
. '::tnc ~-: ·v. ·:Northvale, Bulletin. 493, Item -5 • ._ Ea~p · ap:plioa~· 
: tion .:is_ a. separate one and, must be. decidt?d >:i.ri «the ·sound. 
--.':'.di~cretion ·ar· -the· 10ca.1 issuing authority, a·s :constituted.: 
.. · ;at:.__ the> time· the ·a pp l ioati on , is con side red, .... '. To le-i1· 'v /: · ' 

Kearny ~et: al.·;· Bulletin HSO,: Iter(l · 1 •. • · -- :·:.: ·. · . -

.... ; .. <:-:ur·· have: carefuliy' :'co~sider~d· the 'addit:1ori~t,.grcfonds . ' .. 
-meriti6ned .. in -the ·petition· of appeal and_ the evicierice-. presented· 
·with· r_efe.rence- thereto,,·. hut f'ind ·said objections to .be· general · · 
· 1n na t'ur·e :~uid founded on mere. conjecture; so a_s to ·be ·· unac.c-e·pt-

. >·;able arid>of. insuffici~nt substance _for. s-e.riou.s conside-ration • 
. . 

. ' ·.· •..•. - 11Th!:3: burden or' proof to establish that the, ac·t1on Of . 
· :·the ·re·spondent Board was erroneous:· rest:;J with "appellants. 
·.:Rule E of· State Regula._tion No .• ·15. The evidence presented. does 

not· ind.ica te _any improper mot_iva tton on _the part· .. of the memt,er.s 
of.r~spondent.Board and their approval of the transfer·appears . 
to·be a reasonable exercise of.their discretion. -Where.there 
is room -for. la t:ttude ·of opinion in cases .of this kind, tha't 
is, reas.on for a reasonable difference of opinion _c~_nc~rnipg 

• the. desirability or ~ransfer of license, the successor Board 
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is· :free. to· exercise its own discretion. In my opinion, 
a~pellants have failed to 'sus.tain the burden of proof resting 

. : upon them •.. I therefore recommend that an order be entered 
· 'aff.irming the action of ·responde.nt· Board and dismissing the 

appea1.· 11 . . · · · · 
. . 

. Pursuant to the p~ovisions of Rule 14 of St~te Regu-
lation No. 15, written e.xceptions to the Hearer's· Report and 

·written .argument with respect thereto were filed with me by 
the attorney for appellantso _ · 

Having carefully considered the entire record, 
including the evidence, exhibits, Hearer •s R.eport, exceptions 
and. arguments thereto. made by the attorney· 1n behalf of appel-. 
lants, I ·concur in the conclusions of the Hearer and· adopt 
them as my.conclusions herein"· I shall en_ter an orde.r in 
accordance with the reconunendation. 

Accordingly, it is, on this 9th day of .May, 1962,, 

ORDERED that the· action of re·spondef,}t Municipal Board 
a~ Alcoholic Beverage Control of the City of Orange.be and 
t .. .,e same ·is hereby affirmed and the appeal herein be and the· 
s~ma is hereby dismissed. 

r 

WILLIAM HOWE DAVIS 
Director. 

3. APPELLATE DECISIONS - MONMOUTH COUNTY RETAIL LIQUOR STORES 
ASSOCIATION v. MIDDLETOvfN TOWNSHIP and CIRCUS LIQUORS, INC~ 

' · . ..,. ' 

MONMOUTH.COUNTY RETAIL LIQUOR ) 
STORES ASSOCIATION, 

) 
Appellant, 

ON APPEAL 
-vs- ) CONCLUSIONS AND 

TOWNSHIP COMMITTEE OF THE TOWNSHIP ) 
OF MIDDLETOWN, and CIRCUS LIQUORS, 

) INCe,,. 

Respondents. ) ____ ...,. __ .... ___________ .... ______ .,.._.,.. ______ ... _ ...;...., 
Samuel Moskowitz, Esqs and Samuel-J. Davidson, Esq., 

Attorneys for Appellant. 

ORDER 

Roberts, Pillsbury & Carton, Esqs., by Michael Je Barnacle1 
Esq., Attorneys for Res-pendent_ 1I1ownship _Committee~ 

Abramoff & Apy, Esqs. '· by Milton M. Abramoff, Esq o,, Attorneys 
·ror Respondent Circus Liquor~, Inc. 

BY THE DIRECTOR: 

The Hearer has filed the following Report herein:. 

"This is an appeal from the action of respondent Town­
ship Committee in approving an application for a person-to-
person and place-to-place transfer of Plenary Retail Consumption 
License C-16 (with broad package privilege) from Wi~lard o. 
Sanders and Ma~ion F. Sanders to respondent Circus Liquors, 
Inc., and from premtses ·at Sea.briook and Wilson Avenues to prem­
ises to ·be constructed at 835 l)ig,tlway 35, Township of· Middletown. 
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. . "At the hearing· before respondent Committee, four of 
· t~-e ·rive members·. thereof (Qompton, Field, Kavalek and' Pandolfi) 
:voted to app~o~~~ the t~ansfer in questio~, whereas th~ fifth · 
meniber (~wle'y) vote~ tp deny· the transfer • 

·:·, .,, . 

. . . ···"Respondent Goniniittee adopt_ed the. following· resolution: 

'WHEREAS3.application has been made for trans-· 
fer Of p.leria_ry retail consumption. license·, heretofore 

·issued .to Willard .o. Sanders and-Marion F. sanders, 
·for the license year beginri ing July 1, 1961 and e.nding 
June· 30, J.962, sai(j ·license having a broad pac·kage . 
privilege, to be_ transferred to Circus Liquo.rs, Inc., 
at premises known as· #835 Route 35, .Middletown,. in a 
new building to be constructed at the present food 
store. known· as the "Food Circus 11

; and . 

·.'WHEREAS, plans have been filed .for the new 
store designated as "New Store Attached to ·Existing 
Fqod Circus- Building, Highway ·35, Middletown, N. J., 
F .. ·A11 Amodio, A.I.A., 60 Broad Stree·t, Red Bank; 
N. J. u, .· s .igned by F. A. Amodio, · C-2887; and 

'WHEREAS_, certification has.been·received from 
the Beverage Tax Bureau .of the Department of the 
Treasury, certifying a release pro~iding a Beverage 
Tax Report for November 1st, to the date of the trans­

- fer, be submitted by the licensee- to the issuing 
authority; and 

'WHEREAS, consent has been filed, consenting to 
· the ·transfer of said license, signed by Willard O. 

Sanders and Marion F .. Sanders the licensees; and 

'WHEREAS, a fee of $55i.OO has been duly paid for 
transfer from person to person and from place to 
place; and -

'WHEREAS, public .hearing has been held, giving 
all persons obje6ting to the issuance of said trans­
fer-. an opportunity to be heard; Now, 'Iberefore, 

. 1BEIT RESOLVED that the Towhship Conunittee of 
the Township of Middletown authorizes the transfer of 
the plenary retail corisumption license, with broad 
·pa.ckage privilege, from Willard o. ·Sano.er~ and Marion 
F. Sanders, the holders of the same, to Circus 
Liquors, Inc~) .. a corporation, to the same to be 
t~ansferred.to.835 Route 35, ·Middletown, N. J., in 
?,n addition to the present food store building known 
as ''Food Circus"; being a separate building, as 
shown on the plans filed with the application, with 
the condition that the transfer of the license be. 

· not endorsed upon the same unless and until the 
· se-parate building where the license is to be locate.d, 
which· is to be attached to the present Food Ciro us · 
building, according to

1

said plans; be· completed arid 
ins·pected by the proper Township officials· and re.port 
made to .the Township Clerk. 1 - · 

11The petition of appeal alleges that the action· of 
respondent C6mmittee in approving the application for transfer 
should be reversed on the following grounds: 
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. . 
1Ae Public need, necessity or convenien~e does 

not warrant the transfer of said license to the 
pr~mises in questione 

'B. No· deficiency or lacl{ in present facilities 
was shown for the area to which said lic~nse was 
transferred. 

· •C. ·The transfer aggravates· a present concen­
tration of licenses now amply serving said area~ 

· 'D0 The Township. Committee of the Tmmship of 
Middle.town at its meeting held in August 1957 on an 
application to transfer a license to the same area 
determined that 'the applicant failed to show public 
necessity and need for the license in the locality 
and denied the application. There was no showing 
before the Committee on December 29, 1961 that this 
condition has changed warranting a reversal of its 

. pr~yious action. 

'E.· The grt3.nting of the transfer offends the 
public interest and is a violation of public policy 
declared ~Y the New Jersey Alcoholic Beverage Control 

' raws Of the State of New Jersey 0 

. 'F. The Township Conunittee of the Township of 
Middletown, New ,Jersey, was guilty of an abuse of 
discretion and a mistake of law and fact in granting. 
the transfer of said license~ 

'G. The granting of said transfer· of license to 
the Respondent, Circus Liquors, Inc. was arbitrary, 
capricious and. unreasonable nor based on an applicable 
law, fact or public policyo• 

11The answer filed by respondent Township Committee con­
tends that the best interests and needs of .the community will 
be served by the transfer herein. · 

. "On August 14, 1957, respondent Conunittee denied a 
prior.application. filed by John Azzolina & Sons, a corporation 
of the State of New Jersey, for transfer Of a plenary retail 
consumption license (with broad package prlvilege) held by 
Leroy Doran and Mildred Doran from the same premises located 
at Seabrook and Wilson Avenues to premises to be erected at 
State Highway 3 5 and Mt • Hi 11 Road·, Township of Middle town • 

"The five members of the respondent Township Committee 
(Bills, Compton, Edwards, Lawley and Blaisdell) voted to deny 
the transfer for which application had been made. On appeal 
from said denial of the transfer,"the Director affirmed the 
action of the respondent Committee as a reasonable exercise 

·of its discretionary powerQ Azzolina & Sons Ve Middletown 
et als., Bulletin 1208, Item 1. 

"In the instant appeal, appellants produced J. Arthur~ 
Fell, Executive Secretary of the appellant corporation, who 
testified in opposition to the transfer, as he .was of the 
opinion that there would be no plenary retail C'""''1SLunption 

·license in the area from which the license was transfer~ed, 
especially to meet the needs and convenience. of summer. 
visitors. Purthermore,, Mr., Pell testified that there ho.sn•t 
been any too great an influx of population or any building· of 
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any kind of homes in the area of the proposed location. 

nHenry FQ--Gehlhaus, owner of the building used a~ a 
· ·_ licensed premise~ by the transferor, test_ified that a tavern 

had continuously occupied the premises since the repeal of 
prohibitiono Furthermore 9 Mr~ Gehlhaus testified that a 
~arge perc·entage employed at. a nearby Yfish factory' frequented 
the former premises!j When asked-whether or not he ever pur­
chased C?-1coholic beverages at the former licensed premises, 
Mre Gehlhaus answered, 1I have three licenses of my own, so 
it ~ouldnut be n~cessary 1 e · 

u'Two liquor licensees (Peter Andros and Arthur Soden) 
-testified that .they objected to the transfer because they are 
of the opinton.that there are too many liquor outlets on 
Route 35 at the present time& Mr~ Soden further testified 
that his liquor establishment is approximately a mile and a· 
half from the proposed s-ite, but he was concerned with the 
danger_that might arise by reason of cars entering the high- . 
way, frqro the parking area surrounding the respondent-licensee's 
proposed establishment~. 

· 
11Three other witnesses, two of whom lived in .the area 

of t~~nsferor's licensed premises and one who lived some 
.· diRtance- away, objected to the transfer in question for· the 

reason· that it would, con~titute an inconvenience to the per­
manent residents and also to the summer vacationers,, One of 

-. the- witnesses also testified that the employees of the 'fish 
: factory·• would be inconvenienced if the transfer of the 
,~icense in question was upheld., 

"It might be well to mention that, of the five members 
of the Township Committee who had voted on the prior applica~ 
tion,· orily two of them remained on the Committee when the 

· ·1nstant application was heard., Mayor Lawley was a member of 
the: respondent Township Committee when the prior application 
for transfer was heard and also at the time when the present 
application was considered. On both occasiona~ he voted to 
deny·the transfero 

°Committeeman Compton voted to deny the application·· 
submitted for the prior transfer, but voted to approve the 
·transfer ·now under consideration~ He gave as his reason for 
the change in his vote that since th~ former application was 
denied, the population in the area surrounding the proposed 

· site had greatly increased, whereas the area where the license 
had formerly existed 1has had a meager growth• o He further 

.. stated that, in his opinion, there is a definite need for a 
. liqubr outlet at the proposed location at the present time. 

1'tC_ommitteeman Kavalek testified that when the former 
application was hearg) he was not a member of the Committee. 

· However, he stated that he was in favor of the transfer; that 
he is of the opinion that there is a need for the liquor 
license at the proposed siteo 

. vrCeil Jampole testified that she resi.des about a half 
mile from the proposed premises· and that she favors the trans­
fer to the site in question because it would be a convenience 

·· ' to her to buy liquor when she dbes her shoppi~g at the Circus 
. food center. 

"By stipulation of the attorneys for the respective 
parties, it was agreed that if nine other persons in attendance 



PAGE 14 BULLETIN 1458 

-, 

-at the hearing; and who live in the neighborhood where the 
licensed premises is to be located, were called to testify, 
their testimony WGuld be similar to that sentiment expressed 
by Ceil Jampole ti 

"In a situation somewhat similar to that now under 
consideration, Justice Jacobs stated in Lubliner et.al. v. 
Board of ~lcoholic Beve~age Control for the City of Paterson, 
33 Ne J •. S. 42.S : 

. v •••• ~While properly looking with disfavor on- the· 
- f~ling of vexatious repetitious applications 

-. · Which present no altered circumstanc·es or· poli-· ·· 
·cies, the Division has always recognized the · 
· right: of municipal issuing authorities to alter, 
·in. the ·reaso_nable exercise of their discretion, 

·.·.their· earlier policies particularly where there 
have been membershipchangesg See Whalan v~ 

- Townshi Committee of the Townshi of ·Mt. Olive, 
· -. ·.Bulletin ·1103,, Item 2 195 ; Tolen v. MaSor & 

· Council of the Town of Kearny, Bulletin 8 o, . 
Item 1 (1950); Hearty Vo Township Committee of 

:·· the. Township· of Liberty~ Bulletin 671, Item 5 
. · · (1945); Northend Tavern, Inc\l v. Mayor & Council 

·of the Borough of Northvale, Bulletin 493, Item 
5 ._(1942) ·' 

·"In. -said case the Court also set forth _.the language 
· - .. _,:._~sed by the· _'Director in the Whalan, case .9 s·up:ra, th~t: 

', _,· 

· .·,· ·-.'The. decision in the former appeal, "Thompson 
v. Mount Olive TownshiQ, supra· {Bulletin 986, . 
Item .. l}; is not binding upon respondent Committee 

·.as p~esently constitutedu The general rule of 
·.· __ law is that no governing body may tie· the hands of 
.. its sucC'essors in matters involving the exercise 
· of discretion o Northend Tavern, Inc., Vo Northvale, 
·Bulletin 493~ Item 5Q Each application is a 

· separate one and must be decided in the sound . 
discretion of the local issuing authority as con­
stituted at the time the application is considered. 
Tolen Vo Kearny et al.,, Bulletin 880, Item f. 1 

.... ~'I. have carefully considered all· of the ·objections ·set 
forth in:the petition -of appeal and the evidence-presented with 
··refe~ence thereto, but find that they lack sufficient merit to·· 
warrant reversal or· the action taken by the respondent ·committee- · 
·in approving_~he application for transfero· :- · 

11The·burden·or proof to establish that the action of 
-the respondent Committee ·was erroneous rests with appellant~ 
Ru1e·6 of St~te Regulation No. 15a No evidence was adduced 
showing improper motivation· on the part of the members of 
·respondent CommitteeJ ·and neither was their action arbitrary, 
capricious or unreasonable. I am satisfied that the action 
taken in approving the ·transfer was a reasonable exercise of 
discretion on the part of the members of the ·respondent Conunittee •. 

_ "Being thus satisfied that the appellant has failed to 
sustain the burden of proof resting upon it, it ls recommended 
that ·an order be· entered affirming the action of the respondent 
Committee and dismissing the within appeaL, 11 
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_.:·No: exc:e.ptions.·to ·the ·Heare·r•s Repo.rt.·were. riled wit:h···· 
. me within the .time .. 11:1m~Lted by ·Rule lLt of Sta.te "H.egulation, 
.No~.<l5•, .:H8;v:J,.ng .. carefully .. considered the entire .record· .. here:tn/ 
-.inclu.u_ihg_.;:t}ie_·: transcr-ipt of· tes_t;tinony,, the eXhibits .·~hd -the ·. 

" H.e_a·re.r:.':s. .R~por.t, ,r copcur in the. f1ndings :and. ·conclusions _.of·_ 
···.~he .He~I?.er apd:adopt hi~ ··recormn~ndation. · · .- · 

' .: .:. - ... ·,. . -_.-,. .. . '.. . . . -

_ " · :.-.;··.-_::.:.:-~ir?ptd.ingly,:_ it . is.;·· on: thls 10th day of Ma-y·j. ).96_2.t ..... 
~ . ·. 

· -. , ·' .- ·._~·::. -ORDER_En:-·· that- the act"ion of. ~esponclent····Township .. com--__ .. · 
· mittee:.-.or .:·/c~he_ -·Township .of .Middie.town he· and the same .. is· hereby·.··· 
. arr1r111ed,:.: and~ ~the ap'peal 'he.re in be and the same . is here·by ... 
· disiniss.·ed. ·· · · ·· · · . . · · 

.. ·, . - . 

-WILLIAM ~Hb"WE-' DA ~IS · . . . . . . ... ' , . --
. , ·Direc.tor GI - · · · .. __ .. · 

.•' .. , .' 
-,_.. . i,, . •'·· .. 

·····'4.< brsClPLINARY .. AAocEEriINGS - .·sArnrro···MINORs···-···FALSE·.··S~~T~NT· 
. IN LICENSE-~PPLICA;TION ~:·ALLEGED.MITIGATION.~ ·J.:>RIOR."SIMILAR 

.... !tECO.RD _· -· -L_ICEN.SE , SUSPENDED_. !'.OR 3 5 DAYS_, LESS .-5 FOR.: PLEA.-:-·;:.,_ 
~. ' 1 • 

•, .. 

.... --.Iri the_Matter··of. Disc-iplinary · 
:. Proceedi-ng_s.: again~t-_ .. ·. · ·:. · 

. ·:·;' 

) 

) 

J 

· .. ::· 
' -:•. .~·EISENHOWER Is MU SI CAL .. BAR,·:. INC .... 

t/a .. E-!SENHOW~ 1 S CIRCLE. INN·.· . · 
···:_Second -irraffic ·Circle; Ro.ute ·7_0. 
.···ta-tire 1 · & Union ·Streets ) 

.: CONC.LUSIONS.: · 
AND· ORDER .· . ; ·. · 

· La;kehurst·,. N_. J. ,-
) 

.-H.old.er~ o'r Plenary Retail Consump-
t:ion .Lic.$nse.·c-4, i~sued by the ·) 
Boro·ugh Council .. of the Borough. of 

· L8.kehurst. . · · ·. · . · . . ) 
~-~--~----------------~-------------

·Licensee; by Donat D'Onofrio, Pr.esident, Pro se~ .. 
. ·Edward· Ii'. ·~brose,_ Esq., appearing for the Division. of · 

Alcoholic Beverage Corttrol ~ 

. BY THE.DIRECTOR:. 

' . '· .; 

. ·~ · ... ' 

'. t -

. Licensee pleads non vult .to charges .. alleging· tnat . 
(1} on Aprll. 18-19~ 1962, it sold drinks of alcoholic beverages 
to a minor~ age 19, in violation of Rule ~ of 'State Regulatio.n :_ 
No. 20, and (2) in its application for current license falsely 
denied any record of prior license suspension, in violation of 
R. S.:·,33 :1-25. . . 

. . In. attempted mitiga t1on, licensee claims that. the· 
sale·S ·were made in reliance. on false identification produced 

·by the minor. As to ~his, it ~s ·pointed out that. reliance. 
on false identification, in the absence of obtaining requisite 
written representa-tion_ of _age as contemplated_ by R.S. 33 :1-77, 

. constitutes no defense and very little mitigation, 'especia'lly . 
·where, as here,. the licensee has _suffered a recent previous · · 
·suspension of license for similar viola:tion. 

The licensee 1s·previous record above mentioned con-

"" 

sists of a suspension of license·. by the Director for ten days, 
effect'1ve Sept~ember 6, 1960, for sale· to a minor~ Re Eisenhow~r •s. -
Musical Ba.£...,_J..nc ., Bul.letin 1357, Iten:1 8. · · · · 

The prior record considered, the license will be· sus­
penc1ed on the. ftrs ·t charge for twei1ty ... fl ve ·days_ IBiL...Q9..J2PU_ 
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HideawayJ Ince, Bulletin 1446, Item 11) ~nd 6n the ~econd · 
:·eharge for ten days (Re Costanzo, Bulletin.1393, Item 1), or­
a tota.1 sµspension. of thirty-f,ive days, ·w1th remission of 
five .days for the plea-entered, leaving a net ~uspension of 
thirty· days. . ' · · -

Accordingly, it is, on .this .22nd· d,~Y of May·, 1962, 

. ORDERED .that Plenary Re.tail 'Consumption .License C-4,. 
issued by the Borough Council ·.of the. Borough of I.akehUl"'St to 
Eisenhower's Musical Bar, Inc., t/a·Eisenbower's Circ~e Inn, 
for premises Second Traffic Circle, Route 70, laurel and 
Union Streets, Lakehurst, be and the same is hereby suspended 
for thirty (30) days,, commencing. at 2 :oo a .m·. __ Tuesday, May 29, 
1962, and terminating at 2:00 a.me Thursday, June 28, 1962. 

William Howe Davis 
Director 


