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S ta tem e n t.

This is an appeal from a judgment of $2,000 
entered in the Essex County Circuit Court on the 
verdict of a jury on the second trial of a personal 
injury case happening at a railroad crossing in the 
City of East Orange, New Jersey on January 25, 
1913, the case having been previously reversed on 
an appeal to the Supreme Court, on account of the 
contributory negligence of the respondent and a 
venire de nova ordered ( See 86 N. J. L. 517).

At Harrison Street, where the accident happened 
and throughout East Orange the appellant’s two 
tracks run in a general easterly and westerly 
direction and cross Harrison Street at right angles.

For nearly a half a mile west of Harrison 
Street the tracks run practically straight (p. 84 
11. 15-18) ; parallel with the tracks on their south­
erly side and abutting the eastbound track is Mc­
Kinley Avenue which runs west from Harrison 
Street to Kennilworth Place (p. 22, 11. 1-9).

Kennilworth Place runs north and south, but 
does not cross the tracks, it ending at the property 
line of the appellant, nearest its east-bound 
track.
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On the west side of Kennilworth Place and 
south of the tracks is a fence surrounding an 
ice-plant.

On the south-west corner of Harrison Street 
and running along McKinley Avenue a garage had 
been erected, the nearest point of which on 
Harrison Street was 47 feet from the nearest 
rail of the eastbound track (p. 84, 11. 1-2).

From the edge of the garage on Harrison Street 
io to the fence on Kennilworth Place, which limits 

one’s view of the eastbound track, is 520 feet (p. 
82, 11. 20, 31), the fence being 24 feet from the 
nearest rail of the eastbound track (p. 99, 11. 36, 
40).

The appellant’s tracks and McKinley Ave­
nue were practically of the same grade (Exhibits 
D-2, 4, 5, 6, and 7) and the railroad both at the 
crossing in question and to the west and east 
of the crossing for a considerable distance, did 

20 not run through any cut or embankment.
Aside from a small fence about 20 feet in 

length (p. 40 1. 67) and shown in the above men­
tioned photographic exhibits, the appellant had 
not barred or enclosed its right of way.

To the west of the crossing and both along and 
on McKinley Avenue and the appellant’s prop­
erty as shown in the photographic exhibits re­
ferred to there were trees and telegraph poles 

30 which, it is claimed, obstructed the respondent’s 
view.

But the following table relative to the alleged 
obstructions running from the crossing to a point 
beyond the line of vision i. e., from the edge of 
the garage up to where the fence obstructed the 
view on Kennilworth Place, 520 feet (p. 82, 11. 
27-30) shows that the distances between each and 
every one of these obstructions were sufficient, if 
the respondent was looking, not only to have seen 

40 the flicker of the headlight but to have seen an
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almost continuous glare thereof for at least 520 
feet.

Cross­ Obstruc­ Distance Open­
ing. tion. from

crossing.
ing.

1—0 Pole 56 ft. 56 ft.
2—0 Pole 184 “ 128 “
3—0 Tree 275 “ 147 “
4—0 Pole 323 “ 48 “
5—0 Tree 344 “ 21 «
6—0 Tree 398 “ 54 "
7—0 Pole 456 “ 58 “
8—0 Tree 463 “ 7 "
9—0 Tree 513 “ 50 “

10—0 Tree 515 “ 2 “
11—0 Trees 542 “ 37 “

(Page 103, 1. 20, et seq.; p. 104, 1. 1, et seq.
From a measured observation on a level with 

the edge of the garage taken in the center of 
Harrison Street one had a view west to where it 
intersected the east-bound track of 1122 feet west 20  

from the crossing (p. 83, 11. 10-13), each tree or 
pole naturally, cutting out a small sector of one’s 
vision as one approached the tracks but one’s vis­
ion extended further west as one approached the 
track (p. 93, 11. 24-28).

By actual observation at night time near the 
edge of the garage (p. 140, 11. 31-4), one could first 
see the flicker of the headlight of an engine about 
even with the fence on Kennilworth Place (p. 139,
11. 3-7) the east side walk of Kennilworth Place 30  

(p. 139, 11. 20-1), a distance from the crossing of 
edge of the garage (p. 140, 11. 31-4), one could 
first see the flicker of the headlight of an engine 
about even with the fence on Kennilworth Place 
(p. 139, 11. 3-7) the east side walk or Kennilworth 
Place (p. 139, 11. 20-1), a distance from the cross­
ing of about 510 feet (p. 82, 11. 27-30), also meas­
urement taken from map exhibit D-8.

The appellant had erected gates at the crossing
40
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in question (Answer, J[2, p. 13) but did not main­
tain or post any sign as to the hours between which 
said gates would be operated (p. 55, 1. 22 et. seq), 
and at the time of the accident it had not posted 
any notice that said gates were out of order (p. 
55,1. 22 et seq).

In its answer it admitted that it had “permitted 
said gates to remain open while” an engine “then 
being operated by the defendant’s servants, was 

10 passing along said railroad over said crossing” 
(Answer, f[3, p. 13), but denied that said gates 
were negligently operated and that it failed to 
give sufficient warning of the approach of its 
engine.

T h e A ccid e n t.

On the morning of January 25, 1913 at about 
4 :45 o’clock the respondent who was familiar with 
the crossing in question (p. 42, 1. 18 et seq.), driv­
ing a bakery wagon with one horse, drove north 
down Harrison Street toward McKinley Avenue 
and the crossing in question (p. 22, 11. 34-5).

When the respondent got right opposite the 
garage (p. 23, 11. 5-12), that is, the front of the 
wagon even with the edge of the garage (p. 45, 1. 
15), as shown by the marking on exhibit D-2 
(p. 45, 11. 25-27), he brought his horse to a com­
plete stop (p. 23, 1. 7; p. 45, 1. 13). He then 

30 saw the gates were up (p. 23, 1. 8; p. 46, 11. 17-18).
At this point he made a “thorough point of 

observation” (p. 23, 1. 27), stopping for a minute 
or a half a minute (p. 46, 11. 1-3), looking both 
to the right and left (p. 46,11. 12-13) from one side 
to the other (p. 46, 11. 16-17), and then he started 
his horse toward the crossing on “a slow walk, 
medium” (p. 47, 11. 13, 14).

As the horse started on his walk to the cross- 
40 ing the respondent claims he continued to make
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observations, by keeping his head moving first in 
one direction and then in the other, towards 
Orange and East Orange and continued these 
observations until he got up to the track and got 
hit by an engine traveling east, running at the 
rate of not more than 30 miles an hour (p. 118, 1.
37 et seq.).

His last observation in the direction from 
which the engine which hit him was coming was 
when he was right up to the track, when he then 10 
saw the engine on top of him (p. 47, 1. 15 et seq.), 
the engine cutting the horse out of the shafts 
and knocking the respondent out of the wagon 
(p. 24,1. 1 et seq.), causing the injuries for which 
suit was brought.

The respondent says the headlight of the engine 
was lit, (p. 55, 11. 10-11) and that from a point 
40 feet east of the crossing (p. 66, 1. 28, et seq.) 
he “could fairly see the red light like on the 
back part of the engine through the darkness”, (p. 20 
60, 1. 38, et seq.).

What he saw was a red lantern about 7 inches 
high and about 10 inches in circumference (p.
126, 1. 10, et seq.).

One of appellant’s witnesses said he thought 
he could see the tail light about 400 feet from the 
crossing after he left the engine and had gone 
back to the crossing (p. 131, 1. 1 et seq.), but the 
fact was that the engine stopped at Halsted Street 30  

(p. 122, 1. 20 et seq.) which really was about 900 
feet east (p. 84, 1. 24, et seq.) from the crossing 
in question.

The respondent’s reason why he did not see the 
head-light of the approaching engine was two* 
fold first, because it was still very dark at the 
time the accident happened and secondly it was 
a foggy morning.

On the previous trial of this case the respond- 40
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ent had contented himself with the darkness® of 
the morning, but the fog or mist was a new ele­
ment introduced on the second trial, the present 
appeal.

Under the evidence the appellant contended 
that, in view of the fact that the respondent was 
placing no reliance whatever upon the gates as 
a protection but was exercising and making an 
independent observation for the engine which hit 

10 him, respondent must have seen the engine which 
struck him and that, irrespective of the darkness 
of the morning and the alleged foggy weather, 
he was guilty of contributory negligence.

A rg u m e n t.

It is conceeded that under the law this Cburt 
may well find that as to the giving of the statu­
tory crossing signals the evidence both pro and
con presented a question for the jury and that 

o n one reason or ground of appeal is not now here 
urged.

However, under the adjudications of both this 
and our Supreme Court it is insisted that, on 
his own showing, the respondent was guilty of 
contributory negligence in view of the fact that, 
having placed no reliance for his safety on the 
crossing gates, knowing them to be up, at the 
time he approached the crossing and seeing no 

30 one in attendance upon them, the observations he 
claims to have made and relied upon were of so 
perfunctory a character as to be negligent, and 
the requested direction of a verdict should have 
been granted. Otherwise if said observations 
were not made at all, as he says they were, this 
is a case where a verdict was founded on demon­
strated false testimony and should be allowed to 
stand.

In the disposition of the case, the Trial Court
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governed itself as if the ease ait bar arose both 
under Chapters 35 and1 96, P. L., 1909.

This appellant contended on the trial and here 
contends that Chapter 35, P. L., 1909 had no 
application whatever to this accident and further 
no application to an accident happening at the 
crossing in question, and that both statutes were 
unconstitutional.

Appellant further contends that even though 
Chapter 96 P. L., 1909 was applicable to an io 
accident happening at the crossing where the 
instant accident happened, it nevertheless is but 
procedural and where the uncontradicted evidence 
shows contributory negligence in no way related 
to the alleged breach of duty under either of the 
statutes, this Court can, and under its adjudica­
tions should, set the verdict aside.

During the progress of the trial the appellant 
claims error was committed both in the reception Zo 
and rejection of evidence and in the refusal of 
the Court to charge and instruct the jury spe­
cially as requested.

These three errors may be succinctly classed 
as follows:

1. On the allowance by the Court of the in­
troduction of evidence, the refusal to charge as 
requested and the action of the Trial Court, al­
lowing liability to be predicated upon acts or 30 
omissions of the defendant’s servants after the 
accident had occurred.

2. On the refusal of the Trial Court to charge, 
and certain errors in his charge relative to the 
contributory negligence of the respondent.

3. On the refusal of the Trial Court to per­
mit inquiry relative to and charge the jury about 
the evident change in the respondent’s testimony 
on the instant from the former trial.

40



8

POINT I.

A v e r d ic t should h ave been d irected  
on a cco u n t of respo n den t’s co n trib u ­
to r y  n egligen ce.

Being mindful of the fact that the crossing 
where the accident happened was one which the 
appellant had assumed to protect by crossing 
gates, the pertinency and applicability of the 

10 Crossing Acts, Chapters, 35 and 96, P. L., 1909, or 
one of them, aside from the constitutionality 
of said acts, or the one if applicable to the situation 
of the crossing in question, undoubtedly would be 
germane to the discussion under this point, unless 
it appears that the respondent, knowing the dan­
ger arising from the omission to operate the gates, 
voluntarily exposed himself to it, hence being pre­
cluded from maintaining an action for the injury 
which resulted from such exposure.

This we contend was shown by the respondent 
and forms a bar to his action, whether we ex­
press its application in the terms of the maxim, 
“Volenti non fit injuria” or “contributory negli­
gence.”

We concede that, so far as the giving of the 
statutory signals was concerned, this court may 
well find that that fairly presented a question for 
the jury, but an examination of the respondent’s 

30 evidence shows that he was fully cognizant and 
appreciative of the danger and risk to which 
the appellant’s conduct may have exposed him, 
for he distinctly, three times, relates that he was 
placing absolutely no reliance upon the gates and 
their operation for his protection.

“I got opposite that garage. I stopped my 
horse there; I looked and listened. The 
gates were up. I didn’t  see any gateman or 
anything (page 23, 1. 6 et seq.). 

* * * * * * *
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‘‘Why, I made a thorough point of observa­
tion either way, because there were some 
mornings I had to stop there, that the gates 
were down or just being put down, a train 
coming along, either a freight or something 
and I was used some mornings that I had 
to stop about there, for a train would come 
on, and that is why I stopped” (p. 23, 1. 26, 
et seq.).

* # * # * * • *
“I looked from one side to the other for a 

train. Of course, I seen the gates were up, 10 
no gateman or anything around, and as I 
didn’t  hear no train or anything, the gates 
were up, and I said ‘get up’ and I drove on”
(p. 46, 1. 16 et seq.).

Under the Crossing Acts in question, assuming 
them here applicable solely for the sake of argu­
ment, before investigating whether the respondent 
was careless or not, there is a larger question to 
be considered and that is whether the respond­
ent consented to run the chances of a fully ap- 20 
predated danger voluntarily; because his free­
dom to act where he had placed a reliance on a 
due and proper operation of the gates being abso­
lute, created by the statute, any of his actions not 
predicated upon such neglect, a prior consideration 
of the question of his negligence.

For, as said by Lord Bramwell in Lax v. Dar­
lington, L. R. 5 Exch. 33 (1879), he

“had very grave misgivings as to whether 30 
the plaintiffs were entitled to recover, be­
cause if they knew the amount of danger, and 
chose to risk it, it is their own fault. * * *
If a person chooses to go out with an obvious 
danger before him he must take the conse­
quences.”

If these facts are undisputed, it then becomes 
a question of law which the court may decide was 
held in Thomas v. Quartermaine, 17 Q. B. D. 414, 
and 18 Q. B. D. 645, and cited with approval in 
Dowd v. Erie_, 70 J. L., at 457.

40
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That it was dark at the time of the accident 
served but to intensify the light of the engine’s 
headlight which was concededly lit (p. 55, 1. 10). 
This is manifest.

Ajs said by Gummere C. J. in Hoopes v. W. J. 
& 8. R. R. Co., 65 N. J. L. 91, “that this head­
light was not stationary, but moving toward the 
crossing, is demonstrated by the accident” and 
continuing he say®:

10 “No other danger appears to have been
present to distract hi® attention. * * *
Due care on his part, in the language of the 
Court of Errors and Appeals in the case of 
Central Railroad Co. v. Smalley, 32 Yr. 277, 
required him to use his eyes ‘as to make look­
ing reasonably effective’ under the existing 
circumstances.

“If he had done this, he would readily 
have observed what was a fact, namely that 
a light ‘was in reality moving towards the 
crossing.’ If he had observed this, ordinary 
prudence required that he should have wait­
ed before attempting to drive over the track, 
until either the moving light had passed be­
yond the crossing, or until ‘he was satisfied 
that it was not the headlight of an oncoming 
train’” (pages 91-2).

The above case was cited with approval and 
a Eule to Show Cause made absolute in Brennan 
v. Penn. R. R. Co., 73 N. J. L. 147, where the 
plaintiff testified similarly to the respondent that 

30 when he first saw the train coming “all I seen 
was the light and the light was on me then,” (p. 
150—See respondent’s testimony page 47, 1. 31, 
et seq.).

By repeated adjudications persons injured at 
railroad crossings during the night time, when 
their only view of an approaching train was its 
headlight and their unobstructed view was less 
than 47 feet, (pp. 84, 11. 1-2) have been held 

^  guilty of contributory negligence as a matter of 
law.



II

In Cantrell v. Erie R. R. Co., 64 N. J. L. 277, 
the accident happened between 9 and 10 P. M., 
and from a point from 35 to 40 feet from the 
crossing the plaintiff had an unobstructed view. 
This court upheld the judgment of non-suit.

In Brennan v. Penn. R. Co., 73 N. J. L. 147, 
the accident happened at 5 :30 P. M. when it “was 
dark or twilight.” Thirty to thirty-five feet from 
the crossing the plaintiff had a continuing unob­
structed view.

The Supreme Court made the defendant’s Rule 
to Show Cause absolute.

In Van Riper v. N. Y. 8. & W. R. R. Co., 71 N. 
J. L. 345, the accident happened at night, the 
headlight of the engine was lit and from a point 
32 feet from the nearest rail of the tracks the 
plaintiff had a continuous uninterrupted view. In 
this case the Supreme Court made the defend­
ant’s Rule to Show Cause absolute, because the 
accident was due to the plaintiff’s negligence in 
not observing the nearness of the defendant’s 
train.

In Graves v. B. & 0. Ry. Co., 76 N. J. L. 362, 
the question of contributory negligence was sub­
mitted to the jury, for the reason that it ap­
peared there was no headlight on the engine.

In this instant case on its appeal to the Su­
preme Court, 86 N. J. L. 517, this court held 
that a verdict should have been directed where 
the plaintiff’s unobstructed view 30 feet from the 
crossing was for a distance of 400 feet in the di­
rection from which the train was coming.

Under the foregoing cases which are particular­
ly applicable to accidents happening in the night 
time, ( although there are innumerable cases hold­
ing the same view collated in Brennan v. Penn. 
73 N. J. L. at 150-1), the opinion of this court in 
Joyce v. W. J. & 8. R. R. Co., 83 N. J. L. 609, is 
applicable.

10

20

30

40
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“The line of judicial precedents, of which 
the cases, cited are illustrations, compel us 
to the conclusion that, the plaintiff * * *
was guilty of negligence which contributed 
to his injury.”

For, as said by Gummere C. J. in Lynch v. 
Penn. R. R. Co. (Supreme Court—opinion filed 
Jan. 13, 1916) :

“It follows, therefore, either that he was 
10 mistaken in his statement that he looked or 

else that he looked in such a perfunctory 
manner that he was not conscious of what was 
before his eyes.”

Assuming that both Chapters 35 and 96 P. L. 
1909, are applicable to the crossing in question 
and that the construction of this court of Chapter 
35 in Fernetti v. W. J. & $. R. R. Co., 87 N. J. 
L. 268, would also be the construction given to 
Chapter 96 and that they both applied to an ac- 
cident happening at the crossing in question, if 
the operation or non-operation of the gates proxi- 
mately contributed to the accident, the respondent, 
as hereinbefore shown, was not placing any re­
liance on the operation or non-operation of the 
gates and the rule as laid down in Duryea & 
Price v. D. L. & W. R.R. Co., 221 Fed. Rep., 848, 
854-5, is applicable.

“If the plaintiff had looked though not re­
quired so to do, and by looking, saw the 

30 train in time to avoid it, and then walked 
into the danger which she saw, the question 
would be entirely different and doubtless she 
would have been guilty of contributory negli­
gence notwithstanding the negligence of the 
railroad company * * * .”

One therefore cannot be heard to say that, hav­
ing looked he failed to see what was before his 
eyes.

The requested verdict should have been direct- 
40 ed.
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B.
N eith e r C rossing A c t  w as a p p licab le  to  

th e case a t bar.

Neither Chapter 35 nor 96, P. L., 1909 wais 
applicable to the case at bar, because each statute 
contemplates that in any action against a  rail­
road company, the proximate cause of the acci­
dent must have been the injured party’s assump- 
tion that the gates would be duly and properly 
maintained and operated.

The respondent’s testimony set out in sub-divi­
sion A. clearly shows that he was proceeding to 
go over the crossing on no such an assumption, 
and therefore the Court’s refusal to take the case 
from the jury (Ground of Appeal No. 9), and 
his reference to the Crossing Acts in question 
(p. 150, 1. 10, et seq.), (Ground of Appeal No.
10), was error. 20

In Field v. C. B. & Q. Ry. Co., 14 Fed., 332, 
it appears that a statute of Iowa required the 
railroad to erect a warning sign-board. The 
plaintiff claimed that the defendant neglected 
to set it up and that thereby its liability was 
absolute, but the Court said:

“Suppose 'for example, that the defendant 
could show that the plaintiff saw the train 
nearing the crossing, and, nevertheless, rash- 30 
ly attempted to cross in face of impending 
danger, what good reason can there be why 
he should not be permitted to do so?

“What reason would there be in saying 
that if the sign had been up he might have 
been warned by it of the coming of the 
train and avoided the danger, seeing that he 
had before him a more impressive warning 
of the impending danger than any sign-board 
could have given.”

40



14

C.

T h e C rossing A c ts  in  question are P ro ­
cedu ral.

Assuming that both the Crossing Acts in ques­
tion were applicable to the accident in the present 
case and that they modified the prior existing 
rule of legal caution, it is contended that a ver­
dict should still have been directed because both 

10 acts are at best procedural.
In all acts procedural, there is in each judicial 

act an element of discretion, executive power and 
also the influence of some rule of substantive 
law.

Even in the case of an act of procedure most 
strictly regulated by positive law, the Trial 
Court is bound to exercise an administrative 
or executive function in applying the rules of 

20 substantive law applicable in the case before 
him.

In the instant case the trial judge in direct­
ing a verdict should have directed a verdict be­
cause the evidence was uncontradictedly against 
the fact that the matter of the operation or non 
operation of the crossing gate was the proximate 
cause of the accident while the testimony regard­
ing the acts of the respondent shown under sub- 

30 division A, as to his contributory negligence, was 
uncontradicted.

We find nothing in the opinion of this Court 
in the cases of Brown v. Erie, 87 N. J. L., 487; 
Fernetti v. W. J. & 8. R. Co., 268, that militates 
against the construction of the statutes here con­
tended for and we do find countenance for our 
const ruction, in Wait el v. W. J. 8. R. Co., 87 N.
J. L., 573, and the unreported case of Lynch v. 
Penn. R. R. Co., supra.

40
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The statute® not being so binding upon the 
Trial 'Court as to oblige him to send the case 
to the jury, there was error in his refusal to di­
rect a verdict.

P O IN T  I I .

T lie crossing acts in  question are u n ­
co n stitu tio n a l.

A study of the two Crossing Acts in question 1Q 
shows that Chapter 35, P. L. 1909, p. 54, deals 
with a particular kind or character of crossing.

Obliged as we are to take the construction this 
court has given this statute in Brown vs. Erie, 87 
N. J. L., 487, we need but refer to the Chancellor’s 
construction thereof in relation to Section 22 of 
the Railroad Act, at p. 493 to show that the cross­
ing intended to be covered by the statute had cer­
tain surrounding physical characteristics, to wit, 
a fence or an embankment or the laying of the 20 
track in a cut, at least four feet deep.

The evidence in the case at bar both from the 
plaintiff, p. 41, 1. 21, et seq., and as shown by the 
photograph exhibits D-2, D-4, D-5, D-6, D-7, shows 
conclusively that such physical characteristics 
were not present or surrounding the crossing in 
question.

The other statute, Chap 96, P. L. 1909, p. 137, 
an examination shows, covers all other railroad 30 
crossings not possessing the physical characteris­
tics and surroundings contemplated by Chapter 
35, P. L. 1909, where a railroad has or shall in­
stall safety gates, etc.

If either statute is applicable to the case at 
bar, Chapter 96, P. L. 1909, and not Chapter 35,
P. L. 1909, is the one.

At first blush it may not be apparent why 
concern has been expressed as to which statute 40
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is applicable, but when one reads the concluding 
clauses of each statute, we take it, our concern is 
made apparent.

Chapter 35, P. L. 1909, provided that in all 
cases covered by that act the fact whether the 
person injured

“was or was not guilty of contributory negli­
gence shall be a question to be determined 
by the jury, in all actions brought to recover 

io damages for such loss of life or personal
property.”

Chapter 96, P. L. 1909, however is much more 
drastic, for it reads:

“And in every action brought for injuries to 
person or property, or for death caused at 
any crossing protected as aforesaid, no plain­
tiff shall be barred of the action because of 
the failure of the person injured or killed to 
stop, look and listen before passing over said 

20 crossing.”
Thus, under the first statute the defendant is 

always entitled to have the jury pass upon the 
matter of the injured party’s contributory negli­
gence, while under the other statute with the same 
kind of negligence of the railroad as under the 
first statute, the acts of the plaintiff before pass­
ing over the crossing are no longer the subject 
of a jury’s determination but, by legislative fiat, a 

30 party’s contributory negligence in failing to stop, 
look and listen, does not bar his action at all, 
and the jury is precluded from so finding because 
no plaintiff shall be barred of his action, because 
of such failure.

“Barred is a word common as well to the 
English as to the French of which cometh 
the nowne, a Bar, barra. It signifieth legally 
a destruction for ever, or taking away for a 
time of the action of his that a right hath” 

40 (Stroud’s Judicial Dictionary, 165).
We have thus shown how a statutory benefit
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may be given or conferred upon one railroad over 
another; or even a statutory benefit or exemption 
given to parties litigant against the same railroad 
on account of accidents merely because they may 
happen at different crossings.

And for what reason?
Perhaps fortuitously one railroad is built 

through a place where its construction must of 
necessity cause it to be so built as to bring it 
under Chapter 35, P. L. 1909. Maybe, economical- 10 

ly, the layout situation of one crossing over an­
other, perhaps, on the same road, but at a different 
place, is better had under Chapter 96, 1909. But 
why speculate? An examination of both statutes 
furnishes us with no rationale whatever for deter­
mination.

Surely both statutes in question,—but we are 
mainly concerned with Chapter 96, P. L. 1909, 
as we concede that is the only one having a sem- 2Q 
blance of applicability to the crossing here in­
volved are unconstitutional as violating Article IV 
Sec. 7, p. 11 of the Constitution of the State of 
New Jersey.

Burlington vs. Penn. R.R. Co., 58 N. J. E.
547;

State vs. Price, 71 N. J. L. 249.
In charging the jury relative to said statutes, 

in allowing the case to go to the jury under said 30 
statutes and in holding that said statutes were 
applicable, the appellant, as alleged in in Grounds 
of Appeal, was prejudiced and harmed.

Ground of Appeal No. 9, p. 4 and p. 147- 
148;

Ground of Appeal No. 10, p. 4 and 150,
1. 10, et seq.; p. 161, 1. 29, et seq.

40
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P O IN T  I I I .

W h a t h appened a fte r  th e a ccid en t w as  
im m a te ria l to th e issue.

The testimony of the respondent (Infra Point 
I) having been to the effect that he was placing no 
reliance upon a due and proper operation of the 
crossing gates, at the time of the accident, and the 
appellant having admitted in its answer that they 

_  were open ( Answer, j[2, p. 13), the court never­
theless, over the objection of the appellant, per­
mitted the respondent to propound questions, both 
to the plaintiff and the defendant’s engineer and 
flagman relative to the actions of the gateman 
after the accident had taken place.

To the plaintiff was propounded the following 
questions and the following answers were elicited:

“Q. Who was this Italian that came out 
of the shanty? A. He was the gateman; the 

20 fellow that operates the gates.
“Q. Had you seen him before the morning 

at any time? A. Yes, sir; I had.
“Q. During what period before that time 

had you seen him at the gates—at the shanty?
“Q. Had you seen this man before that day 

at all? A. Yes, sir, I had; I had seen him 
before that day of the accident” (p. 25, 1. 20, 
et seq.).

Grounds of Appeal No. 2, p. 2.
30 To the engineer the following question was 

propounded:

“Q. Did you see any one else in the vicinity 
of the crossing immediately after the accident? 
A. Why, yes, I saw the gateman after I went 
back on the crossing” (p. 120, 1. 23 et seq.).

Ground of Appeal No. 7, p. 4,
And of the flagman of the engine the following 

question was asked: 
io

Q. Did you see anything else about the
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crossing when you came back, in addition to 
the plaintiff? A. Why, the flagman was on 
the crossing, that was all” (p. 128, 1. 15, et 
seq.).

Subsequently in his charge to the jury the trial 
court instructed the jury at length relative to the 
testimony thus elicited and charged the jury as a 
fact that the gateman was clearly negligent (p.
151, p. 27, et seq.).

Ground of Appeal No. 8, p. 4. io
All of this objectionable testimony and the 

Court’s charge to the jury relative thereto, was 
harmful in that, being immaterial to the issues 
raised by the pleadings and the respondent’s proof 
as offered in support of the triable issues, it 
diverted the jury’s attention from the real issues 
and had a natural and logical tendency to inject 
into the case a most harmful influence of negli­
gence when in fact that was not an issuable mat- 20 
ter.

How prejudicial this was the appellant does not 
know, but that it was prejudicial must be mani­
fest.

Germane to the foregoing subject and in an 
endeavor to show that the appellant was not 
operating its gates under Chapter 96, P. L. 1909, 
inquiry was directed to whether the appellant 
after the accident had posted any sign on the 3Q 
gates relative to “during what hours its gates 
would be operated”, to which the plaintiff an­
swered

“A. No; there was not.”
The trial court struck this answer out until he 

had “time to consider it,” and the appellant re­
quested of the trial court at that time that the 
court instruct the jury.

“that what we may have done after the acci-
40
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dent has no bearing on the case now beins 
tried.” s

The question and discussion bean? feymr? 
length on p. 63, 11. 40-1 and p. 64, 1. 1 et seq.

This refusal of the trial court, either considered 
alone or as part of the general objection covered 
by the Grounds of Appeal noted under this point, 
permitted the jury to base their verdict on merely 
the happening of the accident and immaterial 

10 matters and things which happened after the acci­
dent and therefore was error.

P O IN T  IV .

T lie a p p e lla n t’s requests Nos. 2-3 and 8 
should h ave been charged.

Grounds of Appeal No. 13-14-18.
The second request to charge embodied the 

2o proposition that if the respondent was not plac­
ing a reliance upon the open gates as an assur­
ance of his safety but was making an independent 
observation for the approach of the train, irre­
spective of the fact, that the gates were open, 
then the open gates were not the proximate cause 
of the accident.

This request was not covered by what the Trial 
Court charged the jury at p. 151, 1. 19, et. seq., 

30 although it embodied the law as we conceive it 
to be.

The appellant’s third request which the Court 
denied “except as charged” embodied the proposi­
tion that if the jury believed the respondent’s 
own testimony that he looked as attentively as 
he claims he did, he is charged in law with seeing 
what is to be seen.

Lynch v. Penn. R. R. Co., supra.
40 This request, though denied “except as charg-
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e<F is not found in thought, idea, substance or 
expression in the Trial Court’s charge.

The eighth request diealt with the constant use 
by the respondent of this crossing lulling his 
appreciation of danger and making him careless 
in exercising prudence 'and was drawn up under 
the case of Berry v. Penn. R. R. Co., 48 N. J.
141.

But the Trial Court refused to charge only 
tha t: 10

“For even the failure of the defendant to 
give the statutory warning, or lower the 
crossing gates, did not absolve the plaintiff 
in attempting to cross the tracks of exercis­
ing both care and prudence” (p. 169, 1. 34, 
et seq.).

This ignored a vital feature that really may, 
under the evidence, have been the real cause of the 
accident. 2G

P O IN T  V .

A p p e lla n t should h ave been allow ed to  
te st th e respo n den t’ s m otives and  
cre d ib ility .

Grounds of Appeal No. 3, 15-16.
This appeal is from the second trial of this 

case, the former judgment having been set aside 
by the Supreme Court on appeal, its opinion be- 30 
ing reported in 86 N. J. L., 517.

The first trial took place on March 5, 1914; 
the Supreme Court handed down its opinion No­
vember 30, 1914; the present trial started on Octo­
ber 26, 1915.

On the present trial the respondent, besides 
testifying to its being very dark, stated:

“I believe it was raining that night and 
it was sort of misty,” (p. 23, 11. 1-2). 40
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On cross-examination it appeared that the re­
spondent had given no testimony at all on the 
former trial about it “being sort of misty” (p. 
52, 1. 27, et. seq.,), and consequently the appellant 
proceeded to endeavor to make inquiries which 
would develop a motive for the injection of this 
new testimony and sought to impeach the re­
spondent’s credibility by the following questions 
which the Trial Court refused to allow:

10 “Q\ And have you a recollection as to the
reason why the case was to be re-tried?

“Q. Did you learn, 'Mr. Schnackenberg 
from any source whatever as to the reason 
that this case was to be re-tried” (p. 54, 1. 
3, et. seq.).

Ground of Appeal No. 3, p. 3.

Subsequently the appellant sought by its 4th 
and 5th requests to charge (Grounds of Appeal 

20 15 and 16) to have the jury’s attention directed 
to the fact that if this new and1 additional testi­
mony as to the misty weather condition was un­
true and injected into the case solely for the 
purpose of circumventing justice, that the use and 
injection of such testimony, if false, could be 
considered as affecting all of the respondent’s evi­
dence.

The Trial Court denied in toto to charge the 
30 appellant’s fourth request and charged only the 

respecting its fifth request, and that not in the 
specific language requested:

“that the jury have a right to consider that 
there was not any testimony at the prior 
trial with respect to a foggy condition of 
the atmosphere” (p. 160, 1. 27-31).

While it is conceded that the limits of cross- 
examination lie, to a certain extent, within the 

^  discretion of the Trial Court, it is also elemental 
that a denial of the right to cross-examine at
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times works a substantial prejudice; a pursuit 
of our rejected inquiries we believe would have 
shown the reason for this newly injected testi­
mony and its untruth, notwithstanding the by­
play of the respondent’s counsel, evidenced by the 
record at page lift, l. SO, et seq. and page llpt, 
l. 1 et iseq., a matter sufficient to have been the 
ground for a mis-trial—A tactical manouvre of 
the most unfair character.

The refusal of the Trial Court to cover in his 
charge or charge the appellant’s requests 4 and 
5, in line with the evidence refused to be al­
lowed to be brought before the jury, worked a 
substantial harm to the appellant.

VI.
T h is C o u rt is requested th a t th e T r ia l  

C o u rt he d irected  to d ire ct a v e r d ic t  
as requested or th a t  th is  co u rt set th e  
ju d g m en t aside on acco u n t o f th e er­
rors com m itted  b y th e T r ia l  C ou rt.

Respectfully submitted,
t , F rederic B. Scott,

Attorney and of Counsel for Appellent.
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Brief o f Plaintiff-Respondent.

This action was instituted in the Essex County 
Circuit Court to recover damages for the per­
sonal injuries sustained by the plaintiff, which 
were occasioned by a collision with a locomotive 
engine operated by the defendant company at a 
highway crossing in the City of East Orange. The 
negligence charged in the complaint was the omis­
sion of the statutory signals" and the failure to 
lower the gates, although at the time of the acci­
dent the defendant had a gateman stationed at 
the crossing to discharge this duty.

The proofs disclosed, that on January twenty- 
fifth, nineteen hundred and thirteen, the plaintiff, 
a young man of about nineteen years of age,, 
was driving a bakery wagon north on Harrison 
street; the time was four forty-five A. M., it was 
very dark and misty. The double tracks of the 
defendant company cross Harrison street at about 
right angles, the crossing is guarded by safety 
gates, and a gateman is stationed there to operate 
them. South of the tracks and running parallel 
with them for about a block is a narrow street 
known as McKinley avenue; On the southwest
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comer of McKinley avenue and Harrison street is 
a garage. The plaintiff was sitting in the front 
of his wagon and had checked his horse to a walk 
about seventy feet south of the garage. Just as 
he passed this latter building he stopped the horse 
and looked and listened for approaching trains; 
hearing none, and no bell or whistle being sounded 
to warn him of the approach of any, and the 
safety gates being up, he proceeded toward the 
crossing, continuing his observation for approach­
ing trains. When his horse was upon the east- 
bound track, he, for the first time, heard the noise 
of an engine, and, turning, saw its headlight 
whereupon he reined in the horse, but not in 
time to save it from the oncoming engine. The 
force of the collision killed the animal and threw 
the plaintiff from his seat to the ground, rendering 
him unconscious. He sustained rather serious in­
juries, from the effects of which he was still suf­
fering at the time of the trial, which was had on 
October 26th, 27th and 28th, 1915. No motion was 
made for a non-suit and the defendant rested its 
case after adducing testimony regarding the ring­
ing of the engine bell as it approached the cross- 
ing, introducing in evidence a map and some photo­
graphs taken more than two years after the acci­
dent on a bright sunshiny day and under con­
ditions radically different from those present at 
the time of the accident, together with testimony 
legarding the distances along the tracks which a 
person could see in day time when stationed at 
various distances from them.

A motion for the direction of a verdict for the 
defendant was then made upon the grounds that 
the so-called Crossings Act applicable to the locus 
in quo (Chaps. 35 and 96, P. L., 1909) were un­
constitutional and that irrespective of their pro­
visions there should be a verdict directed for the
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defendant because the plaintiff had been guilty of 
contributory negligence and there had been no 
negligence on the. part of the defendant. The ap­
plication. was denied, and the issue submitted to the. 
jury.. There was a verdict: of two thousand dol­
lars ($2,000) in favor of the plaintiff and to re­
view the judgment consequent, thereon, this appeal 
is prosecuted.

No; complaint was made of the quantum of the 
damages and of the numerous exceptions noted at 
the trial and stated as grounds of appeal (Case, 
pp. 2-7), those relied upon in the appellant’s brief 
for reversal are the failure to direct a verdict, 
the refusal to charge as requested and the ad­
mission of alleged immaterial testimony.

On behalf of the respondent, I submit that the 
judgment should be affirmed for these reasons:

I.
THE. ALLEGED CONTRIBUTORY NEGLI­

GENCE OF THE PLAINTIFF WAS FOR THE 
JURY.

As above stated, the accident happened at four 
forty-five o’clock in the morning, while it was still 
very dark and misty (p. 21, 1. 21; p. 22, I. 37; p. 
23, 1. 1). Schnakenberg had been making deliv­
eries in the neighborhood, his last stop having been, 
on Kenilworth place, which street is about half 
a block from Harrison street and runs parallel 
with it (p. 22; 1. 18); after making this delivery, 
he drove south on Kenilworth place to Webster 
place, on which street he proceeded east to Harri­
son street (p. 22, I. 20)'; he then turned north on 
Harrison street toward the crossing (p. 22, 1. 3 J); 
about one hundred feet south of the crossing he 
checked his horse to a walk and so proceeded until 
he stopped, looked and listened (p. 23, I. 17 ; p. 4fi,
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1. 9); he observed that the .safety gates were up, 
he heard no whistle or bell and although he looked 
in both directions for approaching trains, saw 
none (p. 23, 11. 7-16, 22-24; p. 46, 11. 4-21; p. 59, 1. 
4); he then walked his horse to the crossing con­
tinuing his observations (p. 23, 11. 33-40; p. 46,
1. 37; p. 47, 1. 15); when his horse was fairly upon 
the eastbound rails he heard the noise of an 
engine approaching him from the west and through 
the darkness and fog saw its headlight (p. 24, 1. 
1 et seq. ) ; he immediately reined in the horse, but 
in an instant the engine was upon it; the force of 
the collision killed the horse and dragged Schnak- 
enberg out of the wagon to the ground, rendering 
him unconscious (p. 24, 1. 38; p. 25, 1. 8). The 
engine passed on for two blocks before it was 
brought to a stop (p. 117, 11. 10-14); the engineer 
coming back, met the plaintiff and asked him what 
his engine had struck; he also told Schnakenberg 
that the bell had not been sounded (p. 26, 1. 35; 
p. 46, 11. 7-20). It will be remembered that Kenil­
worth place is the first street to the west of Har­
rison street, running parallel with it (p. 21, 1. 31); 
this street runs up to the defendant’s right of 
way, but does not cross it. At Kenilworth place 
there is a fence near the right of way which ob­
structs a view of the tracks further west to one 
about to cross the tracks at Harrison street (p. 
82, 1. 20; p. 92, 11. 1-8); in addition to this ob­
struction there are several groups of trees and 
telegraph poles extending in a line parallel with 
the eastbound track from Kenilworth place toward 
Harrison street (p. 86, 1. 30; p. 92, 1. 10). The 
plaintiff testified that on the morning of the acci­
dent it was so dark and foggy that from the point 
where he made his observations in Harrison street ; 
he could see a distance of but thirty feet along 
the track (p. 63, 11. 8-36).
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On page 11 of its brief, the appellant states that 
upon the former appeal of this case the Supreme 
Court held that a verdict should have been directed 
where the plaintiff had an nnobstrnctive view 
thirty feet from the crossing for a distance of 
four hundred feet in'the direction from which the 
train was coming, but it does not state that on the 
present trial the plaintiff ’s credibility was sought 
to be impeached by the testimony given at the 
former trial. This colloquy ensued:

“ Q When you were about even with the gar­
age you could see about four hundred feet up 
the track, could you not?

A No, not in the morning, I couldn’t. It 
was very dark. I could not.

Q Do you recall testifying at the other trial 
that you could see four hundred feet up the 
track ?

A. I did in reference to daytime; not in 
reference to night. ” (P. 47, lb 34-40; p. 48, L I ).

It further appeared that upon the former trial the 
plaintiff had been asked whether in driving along 
Harrison street he could very readily see the sign, 
“ Look out for the Locomotive,” and that he then 
answered, “ Not that morning; it was very dark,” 
whereupon the defendant’s attorney said to the wit­
ness, “ I mean in the daytime,” and that the witness- 
then answered “ Yes”—meaning that in the daytime: 
he could see the sign (p. 61, 11. 37-41; p. 62, lb 1-5). 
It further appeared that upon the former trial he 
testified that as he approached the tracks he could 
see about up to the gateman’s shanty, which was a 
distance of about thirty feet (p. 62,11.18-23); and he: 
so testified upon the present trial (p. 63, 11. 20-36). 
The inference sought to be drawn, apparently, is. 
that the plaintiff changed his testimony. A reading. 
of this portion of the evidence lends us support to 
such inference, but shows that the witness’ attention, 
was directed to observations possible in the daytime
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and not on the morning of th'e accident when it was 
very dark and misty.

The appellant concedes on page 8 of its brief that 
whether a statutory signal was given, was, under 
the testimony, for the jury. It is argued that not­
withstanding this, the plaintiff was guilty of such 
contributory negligence as to bar a recovery.

Under all of the cases, it is manifest that the sub­
mission -of this question to the jury was proper. In 
the first place, the open gates were an invitation to 
cross. It was so held in Shafer vs. Lehigh Valley
R. R. Co., 75 N. J. L., 75; Fort, J., speaking for the 
court there said:

‘‘Open gates are an invitation to cross.
Although they do not excuse a failure on 

the part of the traveler either to look or listen, 
yet open gates, under such circumstances, are 
clearly evidence of the negligence of the agents 
of the defendant company, and whether the 
plaintiff exercised reasonable care and pru­
dence, or that care and prudence which was 
required of him under the circumstances sur­
rounding him, was a question for the jury.”

In the second place, crossing the tracks at four 
forty-five in the morning, while it was still very 
dark and foggy, was attended with much more peril 
than during the daylight, and the duty to give 
audible warning of the engine’s approach was abso­
lutely imperative. The jury was justified in con­
cluding that no audible signal was given. The un­
contradicted proof was that the plaintiff stopped 
his horse, looked and listened and then proceeded 
on a walk towards the tracks; the engine was run­
ning light or without any cars attached to it, and 
it can be readily appreciated that it did not make 
very much noise as it approached the crossing; so 
the plaintiff was limited practically to his sense of 
sight to ascertain the presence of a locomotive upon 
the tracks and because of the darkness and the
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mist, the trees, and telegraph poles along the tracks 
his dependence upon this sense was considerably 
restricted. Nor must it be forgotten that there 
was a westbound, as well as an eastbound, track at 
the crossing in question and that the plaintiff had 
to make observations for trains coming in both 
directions. It should also be borne in mind that 
there were other lights along the right of way than 
the headlight of the engine, and it can be readily 
conceived that on the morning in question the sur­
rounding fog made it less discernible than would 
have been the case had the weather been clear. 
Again, the only evidence in the case with reference 
to the distance the headlight of an engine ap­
proaching from the west is visible to one stationed 
at the crossing, is that of Dr. Arthur W. Smith. 
All of the defendant’s observations and photo­
graphs were made on bright sunshiny days. Dr. 
Smith testified that on a clear night he stationed 
himself opposite the garage near the crossing and 
waited for an eastbound train and although he 
knew the train was approaching he could not see 
the headlight until after it had passed a tree which 
he calls the “ big tree,” a distance of but two hun­
dred and seventy feet from the crossing (p. 134, 
}’ 41 > P- 135, 1. 1 et seq.) This being the situation, 
it was a question for the jury to determine whether 
in the environment thus created, which was a cross­
ing with the view obstructed, the safety gates up 
although the gateman was in his shanty immediately 
adjoining them, the absence of any warning to indi­
cate an approaching train, the surrounding mist 
and darkness and a horse upon which the plaintiff 
was required to devote some attention, the plaintiff 
was guilty of contributory negligence. The facts 
are almost identical with those in the recent case of 
NapodensJcy vs. West Jersey & S. R. R. Co., 88 Atl.,
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103, and the following language there used by this 
court is particularly apposite:

“ Negligence is not ah ex cathedra 'pronounce­
ment with which an act may be arbitrarily 
branded in the abstract as the judicial eye may 
conceive it. It presents a concrete proposition 
for a jury to solve, where the facts vary, as 
narrated by opposing witnesses, and from 
which different minds may conjecture differ­
ently, as they may view the conduct of a man 
in a difficult or trying situation, harassed and 
confused in the compass of seconds, with con­
flicting and contending views for self-preserva­
tion and deliverance, from a zone of danger, in 
which he is charged by law with the natural 
duty, presumably Uppermost in his mind, of 
observing due care for himself and his pro­
perty. Negligence in such circumstances be­
comes a relative term, incapable of exact de­
termination, except upon consideration not 
only of the facts, but of all the circumstances, 
and in view of the entire environment in which 
the actor is placed. Kingsley vs. IX, L. & W. 
R. R., 81 N. J. Law, 536, 80 Atl., 327, 35 L. R. 
A. (N. S.), 338. The true and practical solu­
tion of such a situation, and the legal character­
ization of the acts of a man so jeopardized, 
must necessarily present a jury question, under 
proper instructions from the court defining the 
legal responsibility of the parties concerned. 
McCool vs. West Jersey & S. R. R. Co., 81 N. J. 
Law, 479, 81 Atl., 111. This rule of substantive 
law has been the subject of frequent reiteration 
by this court to the effect that where the plain­
tiff has rested his case, and the evidence leaves 
the question of his contributory negligence in 
doubt, the determination of the question of the 
negligence of the defendant presents an issue 
of fact which must be submitted to the jury.”
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XL
THE ALLEGED FAILURE OF THE PLAIN­

TIFF TO LOOK AND LISTEN EFFECTIVELY, 
DID NOT BAR HIS ACTION.

As stated above, the defendant had installed safe­
ty gates at the crossing and had employed a gate- 
man to operate them. Therefore the Act of 1909 
(P. L. 1909, p. 137) is applicable. This act is en­
titled, “ An Act with reference to the degree of 
care necessary to be nsed by travellers over rail­
road crossings protected by flagmen or safety ap­
pliances or both,” and it provides that:

1. “ Wherever any railroad whose right of 
way crosses any public street or highway, has 
or shall install any safety gates, bell or other 
device designed to protect the traveling public 
at any crossing or has placed at such crossing 
a flagman, any person or persons approaching 
any such crossing so protected as aforesaid, 
shall, during such hours as posted notice at 
such crossing shall specify, be entitled to as­
sume that such safety gate or other warning 
appliances are in good and proper order, and 
will be duly and properly operated unless a 
written notice bearing the inscription ‘out of 
order’ be posted in a conspicuous place at such 
crossing, or that the said flagman will guard 
said crossing with sufficient care whereby such

. traveler or travelers will be warned of any 
danger in passing over said crossing, and in 
any action, brought for injuries to person or 
property, or for death caused at any crossing 
protected as aforesaid, no plaintiff shall be 
barred of the action because of his (the) failure 
of the person injured or killed to stop, look 
and listen before passing over said crossing.”

At the time of the accident the defendant had 
not posted any notice indicating the hours between 
which the gates would be operated, nor had it 
posted any notice that the gates were out of order.
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Consequently the plaintiff 'was entitled to assume 
that the gates were in good and proper order and 
would be duly and properly operated. Brown vs. 
Erie Railroad Company, 87 N. J. L. (pp. 487-495). 
The situation here presented is not distinguishable 
from that dealt with by this court in Fernetti vs. 
W. J. & S. R. R. Co., 87 N. J. L., 268, where it was 
argued that the plaintiff’s decedent was guilty of 
contributory negligence because she did not look 
and listen effectively before crossing the de­
fendant’s tracks. Mr. Justice Kalisch, speaking 
for this court said:

“ It is argued by counsel of appellant that 
the plaintiff’s decedent was guilty of negligence 
contributing to her injury and death, in at­
tempting to cross the tracks immediately be­
hind the electric train, as a matter of law, be­
cause she did not look or listen effectively, 
as it was her duty to do, and that if she had, 
waited until the electric train had passed far 
enough away from the crossing for her to 
make looking effective, she would have had an 
unobstructed view of one thousand feet in the 
direction that the engine came that struck her.

“ It is conceded by counsel of appellant that 
the act of 1909 (Pamph. L. 1909, p. 137) was 
applicable to the crossing where the plaintiff’s 
decedent was killed. This being so the provi­
sion of that act which declares, ‘no plaintiff 
shall be barred of the action because of his 
failure of the person injured or killed to stop, 
look and listen before passing over said cross­
ing,’ is a complete refutation of the appellant’s 
contention.”

The respondent admits that even under the 
statute he could not be guilty of rashness and still 
claim the benefit of its provisions; but it is 
nowhere asserted that Schnakenberg was rash. 
The insistment is simply that he did not look and 
listen effectively; under the decisions above re-

*See also Hatch vs Erie R.R.Co.decided 
by the Supreme Court since the writing 
of th is  b r ief and not yet o f f ic ia l ly



11

ferred to, he was absolved from this duty under the 
circumstances presented.

The appellant states on page 13 of its brief that 
the plaintiff below placed no reliance upon the fact 
that the gates were up ; such a statement is puerile 
in view of the excerpts from Schnakenberg’s testi­
mony printed at the bottom of page 8 and at the 
top of page 9 of its own brief. Hence it follows 
that the argument contained on page 13 and based 
upon such fallacious premises is not pertinent.

The question argued on page 14 of the appellant’s 
brief, insofar as it deals with Chapter 96 of the 
laws of 1909, is fully answered by Fernetti vs. W. J. 
& S. R. R. Co. supra. On pages 15, 16 and 17 of 
its brief, the appellant urges that Chapters 35 and 
96 of the laws of 1909 are unconstitutional. The 
case was tried and submitted to the jury upon 
Chapter 96 (Charge p. 150, 1. 10 et seq.) and Chap­
ter 35 was not referred to or even mentioned. The 
constitutionality of Chapter 96 is sufficiently vindi­
cated by

Brown vs. Erie R. R. Co. (supra).
Fernetti vs. W. J. & S. R. R. Co. (supra).
Waible vs. W. J. & S. R. R. Co., 94 Atl. 951.
Lynch vs. P. R. R. Co., 96 Atl. 395.

The appellant, on pages 18 and 19 of its brief, 
complains that the trial judge erred in permitting 
the plaintiff to show that at the time of the acci­
dent there was a gateman stationed at the crossing. 
The testimony objected to was that immediately 
after the accident this gateman emerged from his 
shanty; and that he was the same gateman who had 
been employed at the crossing for some time prior 
to the accident (p. 25, 11. 12-40; p. 26, 1. 31; p. 68,
1. 19). Surely such testimony was material; how, 
otherwise, could the plaintiff show that the de­
fendant maintained a crossing contemplated by the 
statute? Criticism is also levelled at the trial 
court because, after striking out testimony regard-
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ing the. absence of any sign' on the gates after the 
accident, to the effect that they would he operated 
during certain hours, he refused to instruct the jury 
in the language „ requested. by counsel. It was 
abundantly proved and uncontroverted that, before 
the accident there was but one sign at the cross­
ing, the “ Stop, Look and Listen” sign (p. 42, 11. 
10-30; p. 55, 11. 23-40; p. 56, 11. 8-17; p. 64, 1. 38) 
and the plaintiff endeavored to show that during 
the daylight of the same day upon which the acci­
dent occurred, he passed over the crossing and 
again observed only the usual crossing sign (p. 63,
1. 37; p. 64, 1. 2). This offer was refused and the 
testimony struck.out. The court’s instruction to 
the jury (p. 64,1. 31 et seq.) embodied the substance 
of the request and sufficiently protected the de­
fendant.

The remaining grounds of appeal are entirely 
without merit. Under Point IV it is claimed that 
the trial judge erred in refusing to charge the sec­
ond, third and eighth requests. An examination of 
the second request (Ground of Appeal, No. 13, p. 5) 
demonstrates that it was grounded upon an 
erroneous assumption of fact, viz.: that the plain­
tiff placed no reliance upon the open gates before 
crossing; the testimony bears no such construction. 
The third and the eighth request did not include all 
of the circumstances which should influence the 
conclusion of the jury and could have been refused 
intoto. Cons. Traction Co. vs. Chenowith, 61 N. J.
L. 554 ; Fernetti vs. N. J. £  S. R. ~EL> Co., supra. 
The trial judge, however, four times during his 
charge, instructed the jury that a traveler must 
use care and prudence in attempting to pass over a 
railroad crossing and that if he fails so to do he is 
guilty o f: such contributory negligence as would de­
feat a recovery even though the railroad failed to 
give the statutory warning or lower the crossing 
gates (p. 151,1.19; p. 152,1. 19 ; p. 154,1. 29; p. 157,
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1. 27, et seq.). Under Point V it is asserted that 
the trial court should have permitted counsel to ask 
the plaintiff below the questions set forth on page 
22 of its brief. A reading of these questions will 
demonstrate their immateriality. Nor was the de­
fendant prejudiced by the refusal of the trial court 
to change the fourth and fifth request except as 
charged.

IT IS RESPECTFULLY SUBMITTED THAT 
THE JUDGMENT UNDER REVIEW SHOULD 
BE AFFIRMED WITH COSTS.

March Term, 1916.

WILLIAM K. FLANAGAN, 
Attorney for and of Counsel 

with Plaintiff-Respondent.
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G rounds of A p p eal.
Filed Feb. 2, 1916.

NEW  JERSEY COURT OF ERRORS AND APPEALS.

Henry Schnackenberg,

The Delaware, Lackawanna and Western Rail­
road Company, the above appellant, within the 
time required by law, herewith sets forth and 
writes down its reasons and grounds of appeal 
in the above case:

20 l. Because the trial court refused to declare 
a mis-trial of said cause on account of the open­
ing statement of the plaintiff’s attorney to the 
jury, that there were certain Acts of the Legisla­
ture relative to the particular crossing where 
the accident happened, and referred to in the 
plaintiff’s complaint, which Crossing Acts were 
not matters for presentation to the jury, but were 
procedural and purely for the administrative 
guidance of the Court.

30 2. The Court erred m allowing the following 
questions to be put by the plaintiff’s attorney to 
the said plaintiff:

“Q. Who was this Italian that came out of 
the shanty? A. He was the gateman; the 
fellow that operates the gates.

“Q. Had you seen him before that morn­
ing at any time? A. Yes, sir; I had.

“Q. During what period of time before that 
had you seen him at the gates—at the shanty?

The Delaware, Lackawanna, & 
Western Railroad Company,

Defendant-Appellant.

Plaintiff-Respondent, 
against Action 

jat Law.

40



3

Grounds of Appeal.

“The Court: You mean that morning?
Mr. Flanagan: No, I do not mean that

morning; I mean before that.
Mr. F lanagan: I meant before the day

of the accident.”
3. Because the Court refused to allow the de­

fendant to propound the following questions to 
the plaintiff:

10
“Q. Will you tell me when it was that you 

first learned that there would be a re-trial 
of this case.

“Q. And have you a recollection as to the 
reason why the case was to be re-tried? A.
No, I have not.

“The Court: You need not answer that.
It is immaterial.
“Q. Did you learn, Mr. Schnackenherg, 

from any source whatever as to the reason 
that this case was to be re-tried?”

4. The trial court erred in that it allowed the 
plaintiff’s attorney to propound the following 
question to said plaintiff on re-direct examination.

“Q. On the morning of this accident, Mr. 
Schnackenberg, how far could you see along 
the tracks?”

5. Because the trial court refused to instruct the 
jury that what may have been done after the 
accident had no bearing on the case now being 
tried, said situation being created by the follow­
ing questions and answers :

“Q. Mr. Schnackenberg, you passed that 
crossing later in the day, the same day of 
this accident, did you not? A. Yes, sir.

“Q. And it was daylight when you crossed 
it? A. After the accident. -

“Q. Yes. A. Yes, sir.
“Q. And was there anv sign there in die at- 4Q 

ing that the gates would be operated during 
certain hours?
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Grounds of Appeal.

“Objected to.
“A. No, there was not.”

6. Because the trial court refused to allow the 
defendant to propound the following question to 
Howard M. Bird, one of its witnesses:

“Q. Prior to the accident in question had 
you ever bad any other accident?”

10 7. Because the Court allowed the plaintiff’s
attorney to propound the following questions to 
the witness, Howard M. Bird, on cross-examina­
tion :

“Q. Did you see anyone else in the vicinity 
of the crossing after the accident?”

8. Because the Court erred in allowing the 
plaintiff’s attorney to propound the following 
question on cross-examination to the defendant’s

20 witness, George G. Weber:

“Q. Did you see anyone else about the 
crossing when you came back in addition to 
the plaintiff?”

9. Because the Court refused to direct a verdict 
at the end of the entire case for the reasons set 
forth at length to the Court.

10. Because the Court erred in its charge to 
the jury relative to what is known as the Cross-

30 ing Acts, P. L., 1909, Chapters 35 and 96 of said 
year, and in its reference to the case of Brown 
against Erie Railroad Company, as construing 
Chapter 96 of the Laws of 1909.

11. Because the Court in its charge to the jury 
charged the jury that he, the gateman, was negli­
gent. He was an employe of the defendant and 
for his negligence in the line of his duty the de­
fendant company is legally accountable.

12. Because the Court refused to charge the
40 ,  ~

following request of the defendant handed up to
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Grounds of Appeal.

the Court before the conclusion of said case and 
before the Court’s charge to the jury:

“I charge you that there is not imposed 
upon the railroad company any additional or 
varying duties relative to the approach of 
the trains to a railroad crossing on account 
of weather conditions.”

13. Because the Court refused to charge the 
following request of the defendant handed up to 10 
the court before the conclusion of said c'ase and 
before the Court’s charge to the jury:

“If you believe that the plaintiff was not 
placing a reliance on the open gates at the 
crossing as a means of assuring his safety, 
but was making an independent observation 
for the approach of trains irrespective of the 
fact that the gates were open, then I charge 
you that the open gates were not the proxi­
mate cause of the accident.” 20

14. Because the Court refused to charge the 
following request of the defendant handed up to 
the court before the conclusion of said case and 
before the Court’s charge to the jury:

“If you believe that the plaintiff could have 
seen the train during the time he has testified 
he looked for the same, then I charge you 
that in law he is not excused because he says 
he did not see it, because the law says that 
when one looks he must look effectively and 30 
that he is presumed to see that which is to 
be seen.”

15. Because the Court refused to charge the 
following request of the defendant handed up to 
the court before the conclusion of said case and 
before the Court’s charge to the jury:

“If you believe that the plaintiff’s version 
of the accident has been changed to meet 
the situation of this trial and to overcome the ^  
law as it was decided should have been ap-
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Grounds of Appeal.

plied1 to this ease on the first trial thereof, 
you have a right to discredit the plaintiff’s 
entire story as to how this accident occurred, 
because the law says that one who testifies 
falsely to one particular and material fact 
is apt to testify falsely in other particulars.”

16. Because the Court refused to charge the 
following request of the defendant handed up to

10 the court before the conclusion of said case and 
before the Court’s charge to the jury:

“You are not obliged to accept the plain­
tiff’s version as to the foggy condition of the 
weather at the time of the accident, if you 
believe it has been given to specially meet 
the exigencies of this case. And in con­
sidering if it has been so given, you have a 
right to take into consideration that not one 
word relative to a foggy condition was testi- 

20 fled to on the other trial of this case.”
17. Because the Court refused to charge the 

following request of the defendant handed up to 
the court before the conclusion of said case and 
before the Court’s charge to the jury:

I charge you there is no competent or 
legal proof as to any loss the plaintiff suffer­
ed on account of the two cents on each dol­
lar of sales he claims he got in addition to
his salary from his uncle.”

30

18. Because the Court refused to charge the 
following request of the defendant handed up to 
the court before the conclusion of said case and 
before the Court’s charge to the jury:

“In determining whether the plaintiff fail­
ed in his duties to exercise the care demand­
ed of him at the crossing in question, you 
will take into consideration whether the con­
stant use of the crossing by the plaintiff, and 

40 familiarity with the situation, did not
lull his appreciation of the danger, and make
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him careless about exercising the prudence 
required of him in this case. For even the 
failure of the defendant to give the statutory 
warning, or to lower the crossing gates, did 
not absolve the plaintiff in attempting to 
cross the tracks of exercising both care and 
prudence.”

19. Because the Court erred in refusing to al­
low the defendant to send to the jury, after the 
conclusion of said cause, defendant’s Exhibits D-l 
and D-1A, which, during the progress of the .trial 10 
had been offered, received and marked in evi­
dence.

F rederic B. Scott, 
Attorney of Defendant-Appellant.

P e titio n .

ESSEX COUNTY CIRCUIT COURT.
>-------------------------------------------- .

Henry Schnackenberg, \ 20

Plaintiff, I
vs. ( Action at

} Law.
The Delaware, Lackawanna and I

Western Railroad Company, \

Defendant. /
---------------------------------------------------------------------- ------ -(
To the H onorable F rederic Adams, a Judge of the 

Essex County Circuit Court:
The humble petition of Henry Schnackenberg 

showeth that he has, as he is advised, good cause 
of action against the Delaware, Lackawanna & 
Western Railroad Co. for damages to his person 
by the wrongful act of the said defendant and 
that he is desirous of commencing an action in 
this Honorable Court against the said Delaware, 
Lackawanna & Western Railroad Co. for the same; 
but in regard that your petitioner is an infant

4 0
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P e titio n .

under the age of twenty-one years, to wit, of the 
age of nineteen years.

Your petitioner therefore humbly prays your 
Honor to admit him to prosecute the said action 
by Richard Schnackenberg, his uncle, as your peti­
tioner’s next friend.

And your petitioner shall ever pray, &c. 
i0 Dated, February 4th, 1913.

Henry Schnackenberg.

I do hereby consent and agree that the above 
named Henry Schnackenberg shall be at liberty to 
prosecute this action by me as his next friend, ac­
cording to the prayer of the above petition.

Witness my hand and seal this 4th day of 
February, A. D. 1913.

Richard Schnackenberg.
g0 Witness:

D. A. Warren.

State of New J ersey,)
County of Essex. j oS‘ '

Daniel A. Warren, being duly sworn according 
to law, on his oath says that he was present and 
did see the said Henry Schnackenberg, the peti­
tioner in the above petition, duly sign the said 
petition, and that he was also present and did see 
the said Richard Schnackenberg duly sign the con­
sent pro chein ante.

Daniel A. Warren.

Subscribed and sworn to before me) 
this 4th day of February, 1913. \
Ernest F. Keer,

M. C. C. of N. J.

40
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O rder A p p o in tin g  N e x t F rien d .

ESSEX COUNTY CIRCUIT COURT.
i----------- ------------- " ; “

Henry Schnackenberg,

Plaintiff, 
vs.

The Delaware, Lackawanna and 
Western Railroad Company,

Defendant.

It appearing from the reading of the petition of 
Henry Schnackenberg, that he is of the age of 
about nineteen years, and alleges himself to have 
a cause of action against the Delaware, Lacka­
wanna & Western Railroad Co.,

It is Ordered that Richard Schnackenberg be ad­
mitted to prosecute said cause of action for the 2Q 
said Henry Schnackenberg in the above said Court 
against the Delaware, Lackawanna & Western 
Railroad Co. as the next friend of the said Henry 
Schnackenberg.

Dated, February 5th, 1913.
Let the foregoing rule be entered.

Frederic Adams, 
Circuit Court Judge.

February 6, 1913.

Action at 
Law.

10

40
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Sum m ons.

The State of New Jersey, to Dela- 
(Seal.) ware, Lackawanna & Western 

Railroad Co.
iou are summoned to answer the annexed com­

plaint of Henry Schnackenberg, in an action at 
law in the Circuit Court in and for the County of 
Lsser, and Take Notice that unless you file your 

10 answer to said complaint with the Clerk of the 
said Lssex County Circuit Court at Newark, with­
in twenty days after the service upon you of this 
writ and the annexed complaint, the plaintiff may 
proceed in the suit and judgment may be entered 
against you.

Witness, Frederic Adams, a Judge of the said 
Circuit Court at Newark, this 7th day of February 
1913. ■

20 Louis Hood,
Attorney

Joseph McDonough, 
Clerk.

30

4 0
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C om p lain t.
Filed Feb. 14, 1913.

ESSEX COUNTY CIRCUIT COURT.

Henry Schnackenberg, by Rich- \
ARD SCHNACKENBERG, h is next 
friend,

Plaintiff, 
vs.

Action at
Law. 10

The Delaware, Lackawanna and 
Western Railroad Company,

Defendant.

Plaintiff, Henry Schnackenberg, by Richard 
Schnackenberg, his next friend, of the City of East 
Orange, Essex County, New Jersey, says that,

1. Defendant is a corporation. At the time 
within stated defendant operated a steam railroad 
upon tracks laid through the City of East Orange.

2. The said railroad within said City crosses 
public street known as Harrison Street, and at 
that crossing defendant had erected on both sides 
of the railroad tracks gates which were operated 
and guarded by servants of the said defendant.

It was the duty of said defendant, by its ser­
vants, for the protection of persons crossing said 
railroad, to close said gates at the approach of 3© 
trains and to keep them closed while trains were 
passing on said railroad.

3,. On January 25th, 1913, defendant, by its 
servants, negligently permitted said gates to re­
main open while a train of cars, then being oper­
ated by defendant’s servants, was passing along 
said railroad over said crossing; and negligently 
failed to give signal of the approach of said train 
by ringing a bell or blowing a whistle or by giv-
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Complaint.

ing sufficient warning of said approach in any 
other manner.

4. Because of said negligent omissions said 
tram collided with a horse and wagon then being 
lawfully driven by plaintiff over said crossing and 
across said railroad. Whereby the plaintiff, who 
was riding therein, was thrown out and seriously

10 injured as to his head, body and limbs, having, 
among other things, a finger dislocated and generai 
contusions and suffering from great shock.

5. Plaintiff has been and in the future will be 
prevented from transacting and attending to his 
necessary affairs and business, and was and in the 
future will be deprived of divers great gains, 
profits and advantages which he might and other­
wise would have derived from the same; plaintiff 
also was obliged to pay and expend a considerable

20 sum of money in and about attempting to be cured 
of the said injuries and in the future will be 
obliged and forced to pay out large sums of money 
in being so cured.

Plaintiff demands $5000.00 damages.
Louis Hood, 

Attorney for Plaintiff.
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A n sw er.
Filed March 3, 1913.

ESSEX COUNTY CIRCUIT COURT.

Henry Schnackenberg, etc., \
Plaintiff, I

v8' \ Action at
The Delaware, Lackawanna and / Law.

Western Railroad Company, \ io
Defendant.

The above defendant, answering the complaint 
of the plaintiff, says:

1. It admits the allegations in paragraph 1 of 
the complaint.

2. It admits the allegations of fact in para­
graph 2 of the complaint that “the said railroad 
within said City crosses public street known as 2Q 
Harrison Street, and that at that crossing de­
fendant had erected upon both sides of the railroad 
tracks gates which were operated and guarded by 
the servants of the defendant” ; but it denies the 
allegation of the duty of the defendant stated m 
said paragraph 2 of the complaint.

3. It admits the allegation in paragraph 3 of
the complaint that “on January 25,1913, defendant 
by its servants” * * * “permitted said gates
to remain open while” an engine “then being oper- 30  

ated by the defendant’s servants, was passing 
along said railroad over said crossing” ; but it de­
nies that said gates were negligently operated and 
that the defendant negligently failed to give a 
signal and sufficient warning of the approach of 
said engine.

4. It denies the allegations contained in the 
4th paragraph of the complaint.

40



14

As to allegations in paragraph 5 of the conn 
plaint, it has no knowledge or information sufih 
cient to form a belief.

6. And for a further and separate defense the 
defendant says that said injury of the plaintiff as 
alleged in his complaint was due to the plaintiff’s 
contributory negligence at the time of said injury.

The plaintiff denies the sixth paragraph of the

IQ

Frederic B. Scott, 
Attorney of Defendant,

R e p ly .
Filed March 5, 1913.

ESSEX COUNTY CIRCUIT COURT,

Defendant. /

answer.
Louis Hood», 

Attorney of Plaintiff;

3 0
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O rder fo r Substitution«  
Piled Oct. 15, 1915.

ESSEX COUNTY CIRCUIT COURT.

Henry Schnackenberg,
Plaintiff, 

vs.
The Delaware, Lackawanna and 

Western Railroad Company,
Defendant.

Action at 
Law. 10

It is on this day of October, Nineteen
Hundred and Fifteen, Ordered that William F. 
Flanagan, be and he is hereby substituted as at­
torney of the plaintiff in the above entitled action 
in the place and stead of Louis Hood, Esquiie.

I hereby consent to the entry of the above order. 20
Louis Hood.

Dated, October 8, 1915.

30

40
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ü u d g m e n t.

ESSEX COUNTY CIRCUIT COURT.
24757

Henry Schnackenberg, by Rich- \ 
ard Schnackenberg, his next 
friend,

Action at 
Law.

On Verdict 
by a Jury. 
J udgment10 Plaintiff,

vs. | for Plaintiff.
The Delaware, Lackawanna and \ Amount

Western Railroad Company, 1 $2000.00.
I Costs

Defendant. / Total

Louis Hood, Atty. of Plaintiff:
This action was tried before Judge Frederic 

Adams with a jury at the Essex County Circuit 
20 Court on October 28th, 1915.

The cause having been heard and submitted to 
the jury, they return their verdict as follows:

They find in favor of the Plaintiff, Henry 
Schnackenberg, by next friend, Richard Schnacken­
berg, and assess the damages against the said De­
fendant, Delaware, Lackawanna and Western Rail­
road Co., at the sum of Two Thousand Dollars.

Whereupon it is adjudged that the plaintiff re­
cover of the defendant the sum of Two thousand 

® dollars and costs, which are taxed at the sum of

Judgment entered, and signed October 28th, 
A. D. 1915.

dollars and
cents, making in the whole the sum of 

dollars and

Wm. S. Gummere, 
Judge.

92-223.
40



R u le  fo r Ju d gm en t. 
Fled Oct. 29, 1915.

ESSEX COUNTY CIRCUIT COURT.

Henry Schnackenberg, by next 
friend, etc., I

Plaintiff, f
V Action at 
/ Law 10

The Delaware, Lackawanna and l 
Western Railroad Company, \

Defendant.

This cause was tried before tbe Honorable 
Frederic Adams, with a jury, in the presence of 
counsel for the respective parties at the Essex 
County Circuit Court on October 26, 27, 28, 1915.

The cause having been heard and submitted to 20 
the jury, they returned their verdict as follows'. 
That the defendant is guilty of the wrongs and 
injuries within laid to its charge in manner and 
form as the plaintiff has above thereof complained 
against it, and they assess the damages of the said 
plaintiff on occasion thereof over and above his 
costs and charges by him about his suit in this 
behalf expended, at the sum of Two Thousand 
Dollars ($2,000).

Whereupon it is adjudged that the said plaintiff, 3° 
Henry Schnackenberg, by next friend, etc., recover 
of the defendant, The Delaware, Lackawanna & 
Western Railroad Company, the sum of Two Thou­
sand Dollars ($2,000) besides his costs of suit to 
be taxed.

Rule actually entered October 29, 1915.
On motion of

W illiam K. F lanagan, 
Attorney of Plaintiff.

Let the foregoing rule be entered.
F rederic B. Adams, 

Circuit Court Judge.
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T ra n sc rip t of T estim o n y and P ro ceed ­
ings.

E S S E X  C I R C U I T  C O U R T .
Tuesday, October 26, 1915.

10

Henry Schnackenberg 

vs.

Delaware, Lackawanna & West­
ern Railroad Company.

Action at 
Law.

Before Hon. F rederic Adams, J., and a Jury.

For Plaintiff appears William K. F lanagan, 
Esq.

For Defendant appears F rederic B. Scott, Esq.
20

A jury is called and sworn.
Mr. Flanagan opens for plaintiff.
During the course of Mr. Flanagan’s opening:

Mr. Scott: I do not want to interrupt 
Mr. Flanagan, may it please the Court, but 
I feel that I must interrupt him at this 
point. We have always claimed and do 

30 now claim that any acts of the legislature
to which Mr. Flanagan has referred are 
purely procedural, and not a part of the 
right of action of the plaintiff, and there­
fore, in the administration of justice, those 
acts are purely for the guidance of the 
Court in the administration of the case, 
and that the reference to the acts of the 
legislature before the jury, I think, are 
so serious that I ask the Court to declare 

40 a mistrial, because I feel that the stating
of such facts to the jury in the opening of
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Colloquy.

the case is so prejudicial to the defendant 
that, no matter what action is subsequently 
taken, the fact that there are acts of the 
legislature on the books, wTe have always 
contended and do now contend, and will 
contend here, are not for the plaintiff, 
but for the guidance of the Court. I de­
sire to raise that question preliminarily, 
because my opponent is conversant with 
the attitude that this defendant company 
has taken in matters of that character.
The situation, I take it, is the same as if 
a case were once tried and goes up on 
appeal, and the appellant court says some­
thing, and then it comes back for a retrial, 
and the Court should read to the jury what 
the appellate court said about the particular 
case. While we concede that what the 2Q 
appellate court said is for the guidance of 
the trial court, I take it that it would be 
manifest error for the trial court to read 
that opinion and its analogy to the—

Th e  Court : That question has not 
arisen, Mr. Scott.

Mr. S cott: But I was just using that 
as an illustration.

T h e  Co u r t: Let me understand what 
your motion is. 30

Mr. S cott: My motion is, in view of 
Mr. Flanagan’s opening that there were 
certain acts of the legislature relative to 
this particular crossing accident, which acts 
we contend are procedural ana purely for 
the administrative guidance of the Court— 

T h e  Court : You have not yet told me 
what your motion is.

Mr. S cott: My m otion is  for .a m istria l 
on account of such statem ent before the 40
jury.
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Henry Schnackenberg—Direct.

The Co u r t: I shall deny that motion. 
It is quite true, I agree with you, that if 
there is any statute which applies to this 
case, it is a matter to be presented to the 
Court and not to the jury, and it is to be 
construed by the Court and not by the jury; 
but I think Mr. Flanagan’s remark, that he 
relied on some statute, without saying what 
it was, is quite innocent.

Defendant’s counsel prays an exception 
to this ruling of the Court.

Exception noted as ground of appeal.

Mr. Scott opens for defendant.

Adjourned until to-morrow, Wednesday, October 
27, 1915, at ten o’clock A. M.

S econd D a y .
Wednesday, October 27, 1915. 

Met pursuant to adjournment.
Present: Counsel as before stated.

H enry S chnackenberg , plaintiff, sworn in 
his own behalf.

30 D irect E xam ination  by Mr. F lanagan :

Q. Mr. Schnackenberg, you are the plaintiff in 
this suit? A. I am.

Q. And on January 25, 1913, how old were you? 
A. Nineteen years.

Q. Where did you live at that time? A. I lived 
at 149 Day street, Orange.

Q. Was that your own home? A. No, sir; I 
boarded there.

Q- With whom? A. With Harry Rawnsley.
Q. Mr. Rawnsley is the man who is employed 

in the court house here, is he not? A. Yes.
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Henry ttchnaekenberg—Direct.

Q. What was your occupation at that time?
A. A driver.

Q. Employed by whom? A. Richard Schnacken- 
berg, my uncle.

Q. And in what business was he engaged? A.
He was in the baker business.

Q. What were your duties as such driver? A.
Deliver orders. 10

Q. At What time did you start in the morning?
A. Around three o’clock.

Q. Did you drive a one-horse or a two-horse 
wagon? A. I drove a one-horse wagon at that 
time.

Q. Where was the horse and wagon stabled at 
the time— A. Stabled at the Orange depot.

Q. Now, you met with an accident, did you 
not, on the 25th of January, 1913? A. Yes; I
did. 20

Q. At what time of the day? A. About quarter
to five in the morning.

Q. Where? A. At Harrison street, East Or­
ange.

Q. What were you doing that day? A. I had 
been delivering my orders, the same as any other
morning, up to that point.

Q. Will you tell us in what general direction 
Harrison street, East Orange, runs? A. Harrison 
street runs north and south. 30

Q. What is the next street to the west of 
Harrison street which runs north and south? A. 
West?

Q. Yes. A. Kenilworth place.
Q. Do the tracks of the defendant company 

cross Harrison street? A. Yes; they do.
Q. Which direction do they run? A. East and

west.
Q. How many tracks are there? A. Double 4Q 

track.
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Q. That is— A. Two tracks.
Q. Is there any street to the south of the tracks? 

A. Yes, sir; McKinley avenue runs parallel with 
the tracks.

Q. Where does McKinley avenue start? A. It 
starts at Kenilworth place and runs up to Harri­
son street.

Q. It did not cross Harrison street, did it? A, 
I t crossed Harrison street, but on the other side 
it has another name; it ain’t called McKinley 
avenue.

Q. Then it runs as far as Harrison street? A. 
It runs as far as Harrison street.

Q. Now, tell us what is the street one block to 
the south of McKinley avenue and parallel with 
it. A. It is Webster place.

Q. Tell us where you had been on the morning 
of the accident just before the accident? A. I 
had delivered my last order on Kenilworth place; 
I drove east on Webster place into Harrison 
street.

Q. To get from Kenilworth place to Webster 
place how did you drive, wThich way? A. East.

Q. East? A. Yes, sir.
Q. Or south? A. Kenilworth place, I drove east 

into Harrison street. Kenilworth place runs east 
and west.

Q. (By the Court.) Through what street, 
through Webster place? A. I drove through Web­
ster place into Harrison street.

Q. (By Mr. Flanagan.) And then what direc­
tion were you driving on Harrison street? A. I 
was driving north on Harrison street, toward the 
track.

Q. And you say this was about quarter to five 
in the morning? A. Yes, sir; about, I should 
think.

Q. Was it dark? A. Yes, sir; it was very dark,
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in January, quarter to five in the morning. I 
believe it was raining that night and it was sort 
of misty.

Q. Tell ns what yon did as you approached the 
track. A. Why, there is a garage right up to the 
corner of McKinley avenue and Harrison street. I 
got opposite that garage. I stopped my horse 
there; I looked and listened. The gates were up.
I didn’t see any gateman or anything. I made a 
complete stop of the horse, and didn’t hear any­
thing of an oncoming train, or anything, and I 
drove on.

Q. Now, was there any bell sounded or whistle 
blown? A. No, sir; there was no bell rang or no 
whistle blown.

Q. At what speed had you been driving the 
horse before you stopped him? A. Why, I 
checked my horse down to a walk about a hun- 20 
dred feet before I brought him to a stop; I 
checked him down to a walk.

Q. Now, you looked and listened? A. Yes, sir.
Q. And you say there was no bell or no whistle?

A. No, sir; there was not.
Q. And what did you do after that? A. Why,

I made a thorough point of observation either 
way, because there were some mornings I had to 
stop there, that the gates were down or just being 
put down, a train coming along, either a freight 30 
or something, and I was used some mornings that 
I had to stop about there, for a train would come 
on, and that is why I stopped. I made sure 
either way that nothing was coming, and I didn’t 
see nothing coming either way, and I drove on 
and said, “Getap.” After I had stopped. I kept 
on looking east and west for either ways, and 
didn’t see no train or nothing, till I got up to the 
^rack. I had my horse up to the track and the

40wheels of the front part of the wagon almost up
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to the track, when all at once I seen the headlight 
and the noise of an engine almost on top of me, 
and I just said, “Whoa,” like that, and I held the 
horse in, and with that the engine came along and 
just cut the horse out of the shaft and dragged 
him down the track, cut him all up, and it knocked 
me out of the wagon on the ground.

Q. What happened to you? A. I dislocated the 
10 right finger, the little finger, on my right hand, 

and I injured my spine, and very nervous ever 
since. I was knocked out on my head and shoul­
der.

The Court : You have not told us which 
way the train was coming.

Witness : This train was going east, 
toward New York, coming from the west.

Q. Immediately after the accident, Mr. Schnack- 
enberg, were you conscious? A. Yes, sir; I was.

Q. When you struck the ground, you say, you 
hit your head and shoulders? A. Yes, sir.

Q. Now, did you know what had happened to you 
at that moment?

Mr. Scott: May it please the Court, I 
do not desire to object, but I do now object 
to the plaintiff’s attorney leading his wit­
ness.

30 The Court: I do not think the question
is objectionable. You may answer the ques­
tion.

Defendant’s counsel prays an exception 
to this ruling of the Court.

Exception noted as ground of appeal. 
Question read.

A. Well, I know that I was knocked out, 
knocked on the ground, but I didn’t know anything 
for a few minutes then.40
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Q. Why did you not know anything for a few 
minutes?

The Court: The question is what you 
knew then, not what you know now.

A. I ŵ as unconscious.
Q. (By the Court.) What did you know then?

A. Nothing.
Q. (By Mr. Flanagan.) For how long were you 

unconscious? A. For a few minutes.
Q. Then what did you do? A. Why, the first 

thing I know after I had picked myself up was 
the Italian coming out of his shanty.

Q. Coming out of what? A. Coming out of 
the gate shanty that is right alongside of the 
track, and he says to me—

The Court: Nevermind.
20

Q. Who was this Italian that came out of the 
shanty? A. He was the gateman, the fellow that 
operates the gates.

Mr. Scott: I object as immaterial under 
the issues. We admit that the gates were 
up at the time, and what the Italian did 
after the accident is immaterial to the acci­
dent itself. Our pleadings expressly admit 
that the gates were up.

The Court: I do not think it is imma- 30 
terial.

Defendant’s counsel prays an exception 
to this ruling of the Court.

Exception noted as ground of appeal.
Q. Had you seen him before that morning at 

any time? A. Yes, sir; I had.
Q. During what period of time before that had 

you seen him at the gates—at the shanty?
The Court : You mean that morning? 40



26

Henry 8chnackei i b erg—Direct.

Mr. F lanagan : No, I do not mean that 
morning; I mean before that.

The stenographer reads from the record 
as follows: “Q. Had yon seen him before 
that morning at any time? A. Yes, sir; I 
had.”

Mr. F lanagan : I meant before the day of 
the accident.

10 Mr. Scott: May it please the Court, I
object, because it is immaterial under their 
pleadings. They claim that the gates were 
up, and in our answer we admit that the 
gates were up.

The Court: I do not think it is imma­
terial. Answer the question.

Defendant’s counsel prays an exception 
to this ruling of the Court.

Exception noted as ground of appeal.
Q. (By the Court.) Had you seen this man 

before that day at all? A. Yes, sir; I had; I had 
seen him before that day of the accident.

Q. (By Mr. Flanagan.) When had you seen 
him before the day of the accident? A. There 
was some mornings when I approached the track 
I seen him come out of the shanty to lower the 
gates, or other mornings the gates were down, 
and after the train had went through the gates 

30 I seen him put them up.
Q. You are sure that it was the same man 

that you saw the morning of the accident? A. 
Yes, sir; the same man.

Q. Now, after you picked yourself up what did 
you do? A. Well, I walked down the track for 
about 30 or 40 feet, I should think, and I believe 
the engineer and fireman, or the flagman, came 
back from the engine.

Q. And then what happened? A. Why, the 
first thing—I spoke first; I said—40
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The Court: N o, no; not what they said 
to you.

Q. What did you do after that?
The Court: We cannot have any con­

versation.

Q. No, do not tell us what the engineer told 
you. What did you do after that, after seeing 
the gateman and the flagman? A. Why, after that 
I went back to my uncle’s store.

Q. Now, will you describe the injuries that you 
sustained? A. I dislocated the little finger on 
my right hand.

Q. Will you show that to the jury? A. (Ex­
hibiting finger to the jury.) Yes, sir; I have that 
finger there still stiff; you can see it was put out 
of place.

Q. And what other injuries did you sustain? 
A. Why, I injured my spine.

Q. How about your head? A. Why, I was 
¿nocked on the head. Of course, I was bruised 
and pretty well shaken up.

Q. Now, did you consult a physician? A. Yes, 
sir; I did.

Q. When? A. The night of the accident,
Q. WTio is he? A. Dr. Sheehan.
Q. And did he prescribe treatment for you? A. 

Yes, sir; he did.
Q. How often did you visit him after that or 

did he prescribe for you? A. Why, I believe I 
went to see him every day for two weeks, and 
within that two weeks he came to the house to see 
me several times.

Q. And after that? A. Why, after that I have 
been to different physicians.

Q. Did you consult Dr. Sheehan after the first 
two weeks? A. No, I don’t believe I have.

Q. Now, were you able to work immediately 
after this accident? A. No, sir; I was not.

10

20

30

40
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Q. What did you do? A. After the accident?
Q. Yes. A. Why, I hired a man to run the

route for me.
Q. And did you assist him in any way? A.

No, sir; I did not; that is, in work. I told him
where to go to deliver the orders.

Q. Well, were you with him? A. I was on 
the wagon with him for two weeks and showed 
him where to go; I did no work. Of course, 
there was no one that knew the route—I was in 
no fit condition to work or be on the wagon, but 
there was nobody that knowed the route; I had 
picked up the route myself, for I had come from 
New York five months previous to the accident 
and started with my uncle, as we started the 
business there in Orange, and nobody knowed the 
route; I had picked up the route myself; nobody 
knew it; that was why I was forced to be on the

20 wagon. I set on the wagon, but I did no work; 
I had the man on the wagon with me;.I just 
showed him where to deliver the stuff.

Q. How long did that continue? A. That con­
tinued two weeks.

Q. Did you pay him any money for those ser­
vices? A. Yes, sir; I did.

Q. How much? A. $24.
Q. That is, for the two weeks? A. Yes, sir;

30 for the two weeks.
Q. What wages were you earning at the time 

of the accident? A. I was earning $15 a week, 
and two cents on all sales, which brought my 
salary up to $20 a week.

Q. After what time did you get back at your 
usual work? A. Why, about a month. I found 
out I couldn’t drive the wagon no more; I was so 
nervous I couldn’t be on the wagon no more; it 
was impossible for me to drive the wagon.

40 Q. Just tell the Court and jury how that nerv-
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ousness affected you at that time? A. Why, after 
the accident I got on the wagon, after this man 
went off, and I tried to drive the wagon myself 
again, and I found that I was so nervous in 
getting near the railroad, or so, that I couldn’t 
be on the wagon. I had this scare in me, and my 
nerves were so shaken up that it was impossible 
for me to drive the horse any more.

Q. Then did you leave your uncle’s employ? 10 
A. Yes, sir; I did.

Q. Did you secure employment immediately 
after that? A. No, not immediately.

Q. How soon after did you secure employment?
A. Why, about two months.

Q. And with whom did you secure this employ­
ment? A. Roll Brothers, butchers, in Orange.

Q. And what work did you do for them? A. 
Butcher.

20Q. What did that consist of? A. Cut meat and 
wait on trade.

Q. (By the Court.) I understand that they are 
butchers? A. Yes, sir.

Q. (By Mr. Flanagan.) And what salary did 
they pay you? A. $15 a week.

Q. Now, please tell us whether you suffered 
any pain by reason of these injuries immediately 
after the accident? A. Yes, sir; I did; I had 
this finger in splints-----  3G
By the Court:

Q. Can you tell us when you secured this em­
ployment? A. About two months after the acci­
dent.

Q. Yes, I believe you did tell us that. A. I had 
my finger in splints, and Dr. Sheehan gave me 
electric treatments for my back, for my spine, 
and I was very nervous, of course; I couldn’t 
sleep nights. I used to come down—sometimes 40 
I used to come downstairs; I couldn’t lay in bed,
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and I would stay downstairs to try to pass the 
night away; I was so nervous, having this thing 
in front of me; my nerves were all unstrung.
By Mr. Flanagan:

Q. How about your ability to eat? A. Some­
times, I wouldn’t eat for two or three days, and 
before the accident I never knew what it was to 

10 let a meal go by.
Q. Did you suffer any pain in any part of your 

body except your finger? A. Why, I did; yes, 
sir.

Q. Where? A. My back.
Q. What part of your back? A. My spine, the 

lower part of my back.
Q. Did that pain affect you in your ability to lift

weights? A. Yes, sir; it certainly did.
Q. Now, since the accident and within the past 

20 1 year, say, has your nervous condition improved?
A. No, sir; it has not.

Q. How about the pains in your back, do you 
suffer still from them? A. I still suffer to this 
day.

Q. And how about your ability to sleep? A. 
Why, there is sometimes now that I can’t sleep 
from nervousness; there are days that I can’t eat; 
I have to go home from work sometimes, knock off 

3Q a day or two.
Q. Have you consulted other doctors since you 

consulted Dr. Sheehan? A. Yes, sir; I have.
Q. And they have prescribed for you? A. Yes, 

sir.
Q. What have they prescribed? A. Why, lini­

ments and alcohol to rub my back with and medi­
cines for my stomach.

Q. Have you been able to work every day since 
you secured the job with Roll’s? A. No, sir; I 

40 Vave not.
Q. Why? A. Because of this here pain in my
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back, or this nervousness, I wasn’t able to work.
Q. Well, how many times have you not been 

able to work? A. Well, quite often, sometimes 
for two or three days, maybe, then again half a day 
or so, right along.

Q. And how frequently do those periods occur 
when you cannot work? A. Well, it was last sum­
mer—that is, this here July and August—it was 
very bad; I was home from work some time, and 
it has up to lately, too, but those wTere the worst 
two months.

Q. Did you incur doctors’ bills and bills for 
medicines? A. Yes, sir; I have.

Q. And how much were they? A. Why, Dr. 
Sheehan’s bill was $50, and $5 for medicine, and 
I don’t know just what the other doctors’ were. I 
had three since, three different doctors since I 
had Dr. Sheehan. I didn’t just keep track of 
them, what it was, but it was quite a little.

Q. Now, at the time of this accident, Henry, 
what did you do with your wages and any moneys 
that you earned? A. Why, sometimes----- my par­
ents are on the other side, in Germany, and some­
times, Christmas or New Year’s or my father’s or 
mother’s birthday, I will send them a present, and 
Ihe rest I spent for my own living.

Q. You kept all your wages outside of that? A. 
Yes, sir.

Q. Outside of these expenditures for presents, 
and so forth? A. Yes, sir.

Q. Spent it for yourself? A. Yes, sir; spent it 
for my own living.

Q. And you did that all the time before this 
accident since you left Germany? A. Yes, sir; I 
did.

Q. And how long was that? A. That time of 
the accident, that was about six years.

The Court : How long was it before the

10

20

30

40
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accident that you did this? Was that the 
question?

Mr. F lanagan : Yes, sir.
Q. (By the Court.) You had been in the habit 

of doing this for six years before the accident? 
A. Yes, sir.

Q. (By Mr. Flanagan.) Were you confined to
10 your bed by reason of these injuries immediately 

after the accident? A. Yes, sir; I was.
Q. Tell us about that, please. A. Why, after I 

had been on the wagon with this man and showed 
him where to go, and like that, I went back home 
and went to bed.

Q. What time was it when you got through with 
the route? A. Why, around ten or eleven o’clock 
in the morning.

Q. And then you went home and went to bed?
20 A. Yes, s ir; I did.

Q. And how long did that continue? A. About 
two or three weeks.

Q. (By the Court.) You mean that you re­
mained in bed two or three weeks? A. After the 
accident, off and on.

Q. (By Mr. Flanagan.) As I understand it, 
after the day’s work was done— A. Yes, sir.

Q. —you would go home and go to bed? A. 
Yes, sir.

30 Q. And remain in bed? A. Yes, sir.
Q. During the rest of the day? A. Yes, sir; 

that is it.
Q. And you say that continued for two or three 

weeks? A. Yes, sir.
By the Court:

Q. You say you did that every day? A. Yes, 
sir; every day.

Q. And you say you did that for two weeks? 
A. Yes, sir; two or three, maybe.40
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By Mr. F lanagan:
Q. What is the condition of your injured tìnger 

now, Mr. Schnackenberg? A. Why, it is still 
stiff, and there is some days—it all depends on 
the weather—it pains more than others.

Q. What kind of weather does it pain? A. 
Damp and cold ; that is when I have the most 
pain now in it.
By the Court:

Q. Let me see your finger? A. (Witness ex­
hibits his finger to the Court. )

Q. This one (indicating)? A. No, sir; this one 
(indicating).

Q. Oh, the little finger? A. Yes, sir; the little 
linger on the right hand.

Q. I thought you said the middle finger. A. 
The little finger.
By Mr. F lanagan:

Q. And how about your nervous condition? A. 
Why, I am still very nervous at times.

Q. And how does that affect you? A. Why, I 
can’t eat sometimes for two or three days, or I 
can’t sleep right, like I used to.

Q. How about your back? A. My back still 
pains at times. I am still keeping on with the 
doctor’s liniments and alcohol, whatever he pre­
scribed.

Q. And your head? A. Why, at times I get a 
very bad headache. I never had a headache before 
the accident.

Q. And how about your ability to lift heavy 
weights? A. Why, I can’t lift the weight like I 
used to before the accident. I was able to lift al­
most anything; I wasn’t afraid to tackle any­
thing, but I can’t now.

Q. Why? A. On account of the pain in my 
back. If I go to lift up anything it catches me 
through the back and I have to simply let go of 
it ; I can’t lift it.

10

20

30

40
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Cross E xamination by Mr. Scott:

Q. Are yon still suffering from an ankylosis of 
the finger, Mr. Schnackenberg? A. Yes, sir; I 
am.

Q. What is ankylosis? A. Well, it is kind of 
stiff.

Q. Do yon know what ankylosis is? A. Why, 
10 stiffness of the finger, isn’t it?

Q. Is that yonr definition of it? A. Yes, sir.
Q. When did yon first have a knowledge of that 

expression, the medical description of your finger? 
A. Why, that it was dislocated?

Q. No, that yon had ankylosis of your finger? 
A. Why, ankylosis—I mean it is stiff.

Q. Well, what I wanted to know is where you 
first learned that yon had ankylosis of the finger. 
A. I thought that is what yon meant just now 

20 when you said “ankylosis” ; I thought you meant 
stiffness of the finger.

Q. And where did you first become acquainted 
with that medical term? A. Why, ankylosis?

Q. Yes. A. Just now, when you said it.
Q. Is that the first time you ever heard it? 

A. I believe so.
Q. I call your attention, Mr. Schnackenberg, to 

a paper, and ask you if this is your signature 
(paper shown to witness) ? A. Yes, sir; it is.

30 Q. And do you remember making a statement in 
answer to a question, “What has been the extent 
and what is now the probable duration of the in­
juries complained of?”—in answer to that ques­
tion do you remember stating that “The injuries 
sustained were very painful for two months; that 
the injury to the finger resulted in ankylosis 
thereof, which will be permanent, and I will still 
suffer from nervousness”? Do you remember 
making that answer to that statement or ques­
tion? A. Why, I am still nervous.40
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The Court: N o, that is not the ques­
tion. Do yon remember making that an­
swer? Yes or no.

Witness: Say it again, please.
Q. Do you remember making this answer: “The 

injuries sustained were very painful for two 
months”? A. Yes, I remember that.

Q. “The injury to the finger resulted in anky- 10 
losis thereof, which will be permanent”? Do you 
remember making that statement? A. Well, I 
don’t just understand what you mean by that,
Mr. Scott.

Q. I ask you whether in response to the ques­
tion, “What has been the extent and what is now 
the probable duration of the injuries that you 
complain of”? you answered, “The injuries sus­
tained were very painful for two months. The 
injury to the finger resulted in ankylosis thereof, 20 
which will be permanent”? A. Yes, sir.

Q. You remember making that answer? A. Yes, 
sir.

Q. You have just told us that the first time 
you ever heard the word “ankylosis” was when I 
mentioned it just now? A. Yes, sir.

Q. You were mistaken in that? A. Yes, sir.
Q. Will you tell us, then, how it was that you 

came to describe the injury to your finger as 
ankylosis at a prior time? A. Well, because I 20 
don’t understand those words.

Q. Somebody told you those words? A. No, 
tir; they have not.

Q. How did you use that word, that expression, 
if you did not understand it? A. Why, I thought 
that is what you meant, the stiffness of the 
finger.

Q. What I wanted to know, how you came to 
make an answer to a question propounded to you 4Q 
and use the word “ankylosis” if you had never 
heard of it before? A. Probably you asked me.
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Mr. F lanagan : Show him the paper. 
Perhaps that will refresh his recollection.

Defendant’s counsel hands paper to wit­
ness.

Witness: Why, I believe that you asked 
me if it was ankylosis, and I said yes, and 
that is how they came to put it down.

Q. When was it that I asked you those ques­
tions? A. At the last trial.

Q. When was it? A. I don’t just remember 
when it was.

Q. And at that time when you made those an­
swers did you know what ankylosis was? A. I 
don’t believe I did.

Q. Well, how did you come to use the expres­
sion “ankylosis” in that answer? A. I believe 
that that is what you had reference to; you asked 
me if I had ankylosis of the finger, and I thought 
that you meant stiffness.

Q. My question was, “What was the nature of 
your injuries?” and your answer is that you had 
ankylosis. Now, what I want to know is how you 
came to use the expression “ankylosis”? A. I 
don’t know, Mr. Scott.

The interrogatories propounded to plain­
tiff and the answers thereto are marked re­
spectively D-l for identification and D-1A 
for identification.

The Court: Let the witness look at the 
question and the answer.

W itness : It does not say anything about 
it here, does it?

Q. Not in the question. The question reads, 
“What has been the extent and what is now the 
probable duration of the injuries you complain 
of?” A. Yes.

Q. You remember being asked under interroga­
tories that question? A. Yes.
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Q. And you remember answering that question 
as set forth in this answer? A. Why, I believe 
that I said that my fìnger was stiff, and somebody,
I don’t know just who, said that word_

Q. Somebody told you- - A. No, right there in 
court somebody used that word, that that is what 
it would be. I don’t believe I used that word.
Somebody said that is what it would be and I said 
yes. 10

Q. If it appears in an answer under interroga­
tories made by you that you said that the injury 
to the finger resulted in ankylosis, then it was 
what somebody told you, you say? A. Right there 
somebody—because the man was to put it down 
on paper, and he didn’t want to put down “stiff­
ness of the finger,” I believe, and somebody said 
that word, I believe. I don’t think that I men­
tioned that word.

Q. And that is how the word “ankylosis” gets in 20 
this answer? A. I believe so.

Q. Somebody told you? A. Yes, sir; somebody 
saying it there.

Q. When did the other trial take place, Mr. 
Schnackenberg? A. I don’t just remember the 
date.

Q. Was it in March, 1914, after the snowstorm?
A. I say 1 don’t remember the date.

Q. Do you remember the month? A. No, I 30 
don’t; I remember it was 1914.

Q. Have you no knowledge as to when that 
trial took place, as to the date? A. No, I haven’t 
looked it up.

Q. The answers to which I have called your at­
tention were sworn to on the 9th day of February,
1914. Would you say that the other trial took 
place before or after that time? A. Well, it must 
have taken place before, didn’t it? I can’t just 
say it, because I don’t know the date; I don’t re- *o 
member.
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Q. Do you remember where those papers were 
prepared? A. No, sir.

Q. These answers? A. No, sir.
Mr. F lanagan: Well, just look at it 

there, Mr. Schnackenberg. Just hand it to 
the witness and let him look them all oyer.

Q. Do you remember where those answers were 
10 prepared (shown to witness) ?

The Court: You are referring to D-l 
for identification and D-1A for identifica­
tion?

Mr. Scott : D-l and D-1A.
A. I believe by Mr. Hood.
Q. In Mr. Hood’s office? A. Yes, sir; I am sure 

it was.
Q. And you swore to them down in Mr. Hood’s 

20 office? A. Yes, sir.
Q. So those answers, or this special answer, was 

prepared down in Mr. Hood’s office? A. I believe 
they were.

Q. Now, at the time the answers were drawn up 
were you present? A. I don’t just remember.

Q. You read the answers over? A. I believe I 
have.

Q. And when you came to the answer relative 
to the injuries, describing the ankylosis of this 

30 finger, did you understand what that meant? A. 
Why, I don’t think I placed it in my mind; I just 
thought it meant the stiffness of my finger. I 
didn’t give it any other thought; that is what I 
thought it meant.

Q. So that when you swore positively that you 
had ankylosis of this finger you were swearing to 
something—you were not positive that you knew 
what it was?

Mr. F lanagan: That is not fair to the40
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witness, if your Honor please. He said he 
thought it meant stiffness of the finger.

The Court: He says nothing about be­
ing positive; he said he thought it meant 
stiffness.

Q. At the time you made this answer, was that 
the first time you ever heard of ankylosis? A. I 
believe it was. l0

Q. And who told you you had ankylosis of the 
finger? A. Why, I never gave it a thought. 
When I looked over it I thought it meant stiff­
ness of the finger.

The Court: You get off the question.
If you can, tell us who told you.

Witness : I don’t know.

Q. Who was present when you made the an­
swers, then? 20

Mr. F lanagan : That is shown by the 
affidavit.

The Court: No, not necessarily. It 
shows who took the affidavit, not necessa­
rily who was present.

A. I don’t know; I don’t just remember.
Q. That is the best of your recollection as to the 

occurrence in February, 1914? A. Yes, sir.
Q. This place up at Harrison street, the railroad 30 

crossing in question, there is no cut or embank­
ment there, is there, either side of the crossing?
A. There is a little bit of a cut on the south side 
of the rail, and there is a lot of poles and trees 
there.

Mr. Scott: I ask that so much of the 
answer be struck out as is irresponsive.

The Court: Strike out everything that 
does not relate to the cut.

40
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Q. Is there a fence along the track on either 
side running from Harrison avenue up to Kenil­
worth place? A. Yes, sir; there is for a short 
time; there is a fence right from the arm of the 
gate to the first telegraph pole.

Q. And how long is that fence? A. Well, it is 
about 20 feet, I should think.

Q. And where is this cut that you have reference 
10 to? A. Why, it is a little bit of a gutter, like, 

from the track to the road.
Q. Now, is there any high embankment? A. 

No, not just a high embankment.
Mr. F lanagan : Just a minute. I think 

counsel ought to limit that to some height. 
What he apparently has reference to is the 
bearing of the statute on this situation, and 
the statute very specifically says four feet.

20 The Court : I do not understand you.
Mr. F lanagan: I object to the question 

because it is too general and asks the wit­
ness, Is there any high embankment? I do 
not think that is susceptible of an intelli­
gent answer, and I do not see how it could 
be evidential in this case unless it is limited 
to four feet, as the statute prescribes.

The Court: I see no objection to the 
question. Let us, in the first place, get the 

30 name of the street right. It is not Harri­
son avenue; it is Harrison street.

Mr. Scott: Harrison street.
The Court: Answer the question.
Question and answer read.

Q. I show you a photograph, Mr. Schnackenberg, 
and ask you whether you can point out—whether 
you recognize that as being the junction of . Mc­
Kinley avenue and Harrison street (photograph 
shown to witness)? A. Yes, sir; I do. This is 
the corner, right there (indicating).
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Q. And I ask yon if that correctly represents 
the situation as it appeared on the day of the acci­
dent?

Mr. F lanagan : In daylight or darkness, 
do you mean?

Mr. Scott: The physical objects.
A. This was in the morning; it was very dark 

when the accident occurred; it was about five 
o’clock in the morning, and these pictures were 
taken in broad daylight, I believe. There is snow 
on the ground in some of them.

The Court: With that exception, is it a 
correct representation of the locality?

Mr. Scott : Of the locality, the buildings 
and—

Witness : Yes.
Photograph marked D-2 for identification. 2o

Q. Can you point out to the jury where 
there is any embankment from Harrison street 
westward along the railroad track? A. There is 
no embankment; there is just a little gutter, I 
stated.

Q. Can you point out where any embankment 
is? A. No, sir.

Q. Your answer is that there is no embank­
ment? A. There is no embankment; I don’t see 
any. 30

Mr. F lanagan : Well, in that picture, 
you mean?

Witness: In that picture, I don’t, no. 
Those pictures were taken in broad day­
light, and this happened at quarter of five in 
January, when it was pitch dark.

Mr. Scott: I ask that that be stricken 
out.

The Court : You may discuss the photo- 40
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graph without that reference. The question 
is whether it correctly represents the local­
ity.

Q. The fence that you have reference to in your 
testimony is the fence that is shown in this photo­
graph? A. Shown right there; yes, sir (indicat- 
ing).

10 Q. You had travelled the crossing for a number 
of months prior to the accident, had you not, Mr. 
Schnackenberg? A. Yes, sir; I had for five 
months every morning except Sunday.

Q. And both day and night-time? A. Both day 
and night.

Q. And in the morning at the same time? A. 
In the morning at the same time.

Q. And for how many mornings consecutively 
before the accident happened had you crossed the 

20 crossing at the same time in the morning? A. 
For five months, every morning, at the same time, 
except Sunday, always around quarter to five.

Q. And did you notice at that crossing a cross­
ing sign, “Look out for the locomotive”? A. I did 
in the daytime; I couldn’t see it in the morning.

Q. It was there, was it not? A. It was there; 
yes, sir.

Q. (By the Court.) A crossing sign? A. Yes, 
sir*

Q. (By Mr. Scott.) That sign was located 
where, on which corner? A. On the northerly side 
of the track, where the shanty is.
B y th e  Court :

Q. Which side of Harrison street—the street 
that you were on? A. I was on Harrison street.

Q. And which side was this railroad sign, the 
east or the west? A. The east side.

Q. The north side of the track and on the west 
side? A. Yes, sir.

40
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B y Mr. S cott :

Q. Your work at that time required you to make 
morning deliveries, as I understand you? A. Yes, 
sir; it did.

Q. And you started to work at what time? A. 
Around three o’clock in the morning:.

Q. And you got your horse—you went down to 
the livery stable and got your horse? A. Yes, sir.

Q. And then where did you go to? A. Went 
down to the store.

Q. And loaded your wagon? A. Yes, sir; I did. 
Q. And started to make deliveries? A. Yes, sir.

B y th e  Court :

Q. You went to the Orange station, where your 
horse was kept? A. Yes, sir; he was right at the 
Orange depot.

Q. And then where was the store? A. The store 
was on Main street.

Q. In Orange? A. In Orange.
Q. And the accident occurred in East Orange? 

A. The accident occurred in East Orange.
B y Mr. S cott:

Q. And from the store you started, as you have 
said, to make deliveries? A. Yes, sir.

Q. And the night before, do you remember where 
you had been? A. Yes, I do.

Q. Where? A. In bed.
Q. What time did you retire? A. I don’t know 

just what time I went to bed. I was through work 
at three o’clock in the morning.

Q. Did you go home immediately and go to bed? 
A. Why, I don’t know whether I just went home 
immediately; I don’t remember, but I know I went 
to bed early, for I had to get up at three o’clock 
in the afternoon.

Q. And that was your practice always, to retire 
early in the afternoon? A. Yes, sir; it was.
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Q. When yon were working for your uncle? A. 
Yes, sir.

Q. You have no recollection as to what you did 
the night before? A. Yes, sir; I went to bed and 
slept.

Q. What time did you get up? A. Why, I got 
up about half-past two or quarter to three.

Q. And after you got your rig and went down 
10 to the store and loaded your wagon, you started 

driving around. About what time did you get in 
the neighborhood of Harrison street? A. Where 
the accident occurred?

T h e  Co u r t: Y ou mean on the day of 
th e accident?

Mr. S cott: I mean on the day of the 
accident.

W itness : You mean what time the acci- 
20 dent occurred, around there?

Q. No, what time did you get in the neighbor­
hood?

Th e  Co u r t: W hat tim e did you get on  
H arrison  street?

A. I had some stops on Harrison street—drove 
over to Kenilworth place around half-past four.

Q. Did you cross the tracks going south before 
the accident happened? A. In the morning?

30 Q. Yes. A. No, I did not; that is, not at Har­
rison street; I crossed them at Orange.

Q. At Orange? A. Yes, sir.
Q. And you got down in the neighborhood of 

Kenilworth place about what time? A. Around 
twenty minutes to five.

Q. And you made a delivery at that time, did 
you, on Kenilworth place? A. I made my last 
delivery.

40 Q. From there you turned around and went 
back to Webster place? A. Yes, sir.
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Q. Webster place runs parallel with McKinley 
avenue? A. It does, one block south.

Q. And McKinley avenue runs parallel with the 
railroad track? A. Right on the track.

Q. After you came into Harrison street and 
started to go north toward the crossing, did you 
bring your horse down to a trot? A. I brought 
him down to a walk about a hundred feet before 
I stopped him. 10

Q. And when you got right opposite the garage 
you brought your horse to an absolute stop? A. I 
did; yes, sir.

Q. And at that time you were about on the 
edge—about even with the edge of the garage? A.
That is, the front of the wagon was even with the 
edge of the garage, where I was sitting.

Q. The head of the horse was about 10 or 12 feet 
ahead of you? A. About 10 feet, I should say.

Q. On this photograph, D-2 for identification,
I would like to know if the place I point to shows 
the edge of the garage (indicating on photo- . 
graph) ? A. Yes, I believe it does.

Q. I will mark that with a cross (marking on 
photograph). That is correct? A. Yes, sir; I 
believe it is.

Q. And when you stopped you were about even 
with the edge of the-garage? A. Yes, sir.

Q. Now, how long did you stop there, a minute 30 
or half a minute? A. I stopped long enough to 
make a complete stop of the horse.

Q- Do you remember whether you stopped there 
a minute or half a minute? A. I couldn’t say 
just how long it was; I didn’t look at the watch, 
but I stopped long enough to make a complete 
stop of the horse and wagon.

Q. Do you remember testifying on the other 
trial that you stopped there a minute or half a 
minute? A. I don’t. It may have been that time. 40
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Q. i t  might have been a minute or half a min­
ute? A. Yes, sir; because I made a complete 
stop of the horse and wagon.

Q. And when you made this complete stop of 
your horse and wagon what did you see? A. 1 
stopped, looked and listened for a train.

Q. After you made your stop? A. After I made 
my stop.

Q. And you looked and listened? A. Yes, sir.
Q. Which way did you look? A. I looked east 

and west, both ways.
Q. For how long a time did you look east? A- 

Well, I don’t know just how long. I brought my 
horse to a complete stop. I looked from one side 
to the other for a train. Of course, I seen the 
gates were up, no gateman or anything around, 
and I didn’t hear no train or anything, and as I 
didn’t hear no train or anything, the gates were 
up, and I said, “Get ap,” and I drove on.

Q. How long did it take you to make your ob­
servation toward the east? A. Now, I brought 
my horse to a stop and I looked—

Th e  Co u r t: D o not te ll as that again. 
W e have heard that several tim es.
' W it n e ss : I looked from one side to the  

other; I looked from one side to  the other; 
I kept on looking.

Q. And while you were stopping and while you 
were sitting there and while the wagon was 
motionless, you were looking back and forth, each 
way? A. From one side to the other.

Q. To the right and to the left? A. To the right 
and to the left.

Q. And then you started your horse? A. Start­
ed my horse, yes.

Q. Now, about how far is it from the edge of 
the garage to the nearest rail of the railroad track? 
A. I should say about 30 feet.
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Q. And when you started your horse did you 
whip him up? A. No, sir; I didn’t whip him. I 
didn’t have no whip on the wagon.

Q. Did you call to him to speed him up at all?
A. I didn’t speed him; I just said, “Get ap.” I 
just started up just the same as I did any other 
time.

Q. And did the horse start on a run? A. No, 
sir; he didn’t start on a run; he started on a 10 
walk.

Q. A slow walk or fast walk? A. A slow walk, 
medium.

Q. And as he started on this walk did you 
continue to make your observations? A Yes sir*
I did.

Q. And you looked both to the east and to the 
west? A. Yes, sir; I kept on looking.

Q. And you kept moving your head first in one 20 
direction and then in the other direction? A.
That is what I did.

Q. And looked up toward Orange and toward 
East Orange? A. Yes, sir.

Q. And you continued that method of observa­
tion how long? A. Till I got up to the track 
and got hit.

Q. Where were you when you last glanced up 
toward Orange, or toward the west? A. How far 
was I? 30

Q. Yes. A. Why, I was right up to the track.
I seen the engine on top of me; that is the last 
I seen.

Q. When you were about even with the garage 
you could see about 400 feet up the track, could 
you not? A. No, not in the morning, I couldn’t.
It was very dark. I could not.

Q. Do you recall testifying at the other trial 
that you could see 400 feet up the track? A. I 40
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did in reference to daytime; not in reference to 
night.

Q. It is a fact that in the daytime from the 
edge of the garage you could see 400 feet up 
the track? A. Well, in daytime I don’t know 
if you can see 400 feet; I don’t believe you can 
see that far.

Q. Do you remember testifying that you could 
10 ^  400 feet? A. In reference to the daytime, 

not in reference to the accident.
B y The  Co u r t:

Q. The question that you are now asked is as 
to daytime? A. As to daytime.

Q. What do you say? A. Probably that far, 
but you couldn’t  see that far right out, because 
there is poles and trees along the track. Mr. 

20 Flanagan, if you will let me just have the book I 
can show how the poles and trees are.

Mr. F l a n a g a n : D o you w ant som ething  
to illu strate  w ith?

W itness : Yes, sir; the poles and trees. 
(Illustrating with books.) Now the fact 

is that when you are 30 or 40 feet from 
the track you can see through those poles.

Q. (By the Court.) What do you mean by 
30 “poles”? A. Telegraph poles. Now, when you 

approach the track, when you are about 5 feet 
away from the track, you can’t  see anything for 
these poles and trees; they form a solid wall. 
Now, when you are 5 feet away from the track 
in daytime you can’t see no further up the track 
than about 30 feet, I should say, in daytime.

Q. (By Mr. Scott.) In other words, if you are 
standing right up against a pole you can’t look 
through it? A. Not up against the pole, Mr. 
Scott. If you are 5 feet away from the track,
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you can be 20 feet on the side of the poles or 
the arm of the gate, it is impossible for you to 
see up the track any more than about 30 or 40 
feet in the daytime.

Q- Do you remember testifying at the other 
trial, Mr. Schnackenberg, in response to a ques­
tion, that you could see 400 feet up the track?

Mr. F lanagan  : Now, if your Honor 
please, I object to that question put in that 
way. I think the counsel should read the 
question as presented and the answer as 
given on the former trial. He has predi­
cated his question upon the theory that 
upon the former trial the witness made a 
certain statement, and I do not think it is 
fair for him to generalize his answer.

Mr. S cott : I w ill ask th e specific ques­
tion, to save time.

The  Co u r t: I think the correct way in 
such a case is to refer specifically to the 
testimony and ask the witness whether he 
said that in answer to such and such a 
question.

Q. Do you remember at the other trial of this 
case, on page 38, Mr. Schnackenberg, in response 
to a question, saying that you could see 400 feet—

Objected to.
The  Co u r t: What was the question?

Q. “Question: Regarding this point at the ga­
rage you speak of, you can see, I understand, 400 
feet up the track? Answer: What is that? Ques­
tion : At Harrison street, the garage, can you 
see about 400 feet up the track at that point? 
Answer: Up McKinley avenue? Question: Yes, up 
the track. Answer: About I should think. Question: 
I understand you to say that you could see 400 feet

10

20

30

40
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up the track at that point. Could you see 400 
feet up the track at this point at the garage, or 
when you got on the track? Answer: At the 
end of the garage.” Do you remember testifying 
to that? Just yes or no. A. In one question 
you asked me—

T h e  Co u r t: N o, do you remember testify- 
10 in g  to  that?

W itnesss : WThy, I believe I did in an 
answer to Mr. Scott, the question that he 
asked me.

The Court: It does not make any differ­
ence whose question it was, do you remem­
ber testifying to that?

W it n e ss : Yes, sir; in  the daytim e.

Q. And it is a fact that you could from the 
end of the garage see up McKinley avenue 400 

20 feet? A. I don’t  believe you can see 400 feet 
up there in the daytime.

Q. Did you ever make any observations to see 
how far you could see up the track? A. Yes, 
sir.

Q. Did you go there for that purpose? A. Yes, 
sir.

Q. With whom? A. Myself, and I went there 
with others.

30 Q. When did you go there? A. I went there 
very often since the accident.

Q. I say specially for this purpose? A. Yes, 
sir; specially.

Q. With whom did you go? A. I don’t  just 
remember with whom I went, but I went there 
for my own good.

Q. And what method of making observations 
did you make at the time? A. Why, I went there 
day and night-time both, and I just judged about 

40 the distance.
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Q, You just judged? A. Yes, sir.
Q. Did you make any measurements? A. No 

sir.
Q. Did you stand at the edge of the garage and 

see how far you could see up the track? A. Yes, 
sir; I did.

Q. And did you make any measurements? A.
No, sir.

Q. Did you have anybody assist you to make 10 
measurements? A. No, sir.

Q. Did you stand 40 feet from the track and 
look up west? A. About 30 or 35 feet; that is 
about as far back as you can stand.

Q. And did you make any other measurements 
except at the garage? A. Why, right up to the 
track, about 5 feet from the track, yes, sir.

Q. And who was with you when you made those 
measurement's? A. I don’t know just who was 20 
with me. I just made the measurements myself, 
for my own good.

Th e  Co u r t: Y ou do not mean m easure­
m ents; you said  you made no m easurem ents.
You made observations?

W it n e ss : Observations; yes, sir.
Q. And you did not make any measurement?

A No, sir; I did not make any measurements.
Q. At the time of the accident you did not 30 

know what train struck you, did you? A. No, 
sir; I did not.

Q. You did not know whether it was a light 
engine or an express train? A. No, I couldn’t 
tell you, only I know the engineer told me that 
it was engine 916.

Th e  Co u r t: N ever m ind w hat the en­
gineer told  you.

Q. And did you not tell Dr. Adams that the 40
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train that hit you was the Buffalo Express? A.
I might have; it might have been the Buffalo.

Q. Did you tell Dr. Adams that? A. I don’t 
just recollect that; I might have told Dr. Adams;
I don’t say I didn’t.

Q. And you do not know what train struck you?
A. No.

Q. You do not know whether the train that 
10 struck you was hauling any cars or not? A. 

Why, I was told it was a wildcat afterwards.
Th e  Court: Never mind what you were 

told. Strike that out.
Q. You did not know at the time of the acci­

dent whether the engine had any cars attached 
to it or not? A. No, sir; I did not.

Q. Now, is your recollection clear as to your 
20 testimony on the former trial? A. Is my recol­

lection what?
Q. Is your recollection clear as to your testi­

mony on the former trial? A. Excuse me! Just 
let me understand what you mean by that, Mr. 
Scott. Do you mean that I know that testimony. 

Q. Do you remember what you testified to on
the other trial? A. Yes, sir; I do.

Q. Do you recollect that on the former trial 
you gave no testimony at all as to the fact that 

so it was sort of misty on the morning in question? 
Just yes or no. A. No, I believe I didn’t.

Q. And it is a fact that you gave no testimony 
on the former trial that it was sort of misty? A. 
That is the fact.

Q. Who were those doctors that examined you, 
Mr. Schnackenberg? A. Since Dr. Sheehan ex­
amined me?

Q. Yes. A. There is Dr. Gerbert—I mentioned 
him in the last trial—and since that I have been

40



53

Henry $chnackenb erg—Gross.

to Dr. O’Brien, on Center street, in Orange, and 
Dr. Brien corner of Ridge and Main streets.

Q. Are those gentlemen in court? A. No,-sir; 
they are not.

Q. You are still working for Roll Brothers? 
A. No, sir; I am not.

Q. Where are you working? A. G. R. Lange, 
30 McChesney street, Orange.

Q. What is your business there? A. Butcher.
Q. (By the Court.) What do you do? A. Cut 

meat and wait on trade, the same as I did at 
RoH’s.

Q. (¡By Mr. Scott.) And what are you getting 
there? A. $16 a week.

Q. Do you drive around? A. No, sir.
Q. Will you tell me when it was that you first 

learned that there would be a retrial of this 
case? A. When I first learned that there should 
be a retrial of this case?

Objected to as irrelevant.
The  Co u r t: H ow is  th is  m aterial?
Mr. S cott: The witness has testified that 

in the first trial the element of mist and 
rain was not testified to by him. Now, I 
think I have a right to go into the mo­
tives and reasons why this new element is 
injected in the case.

The  Co u r t: Y ou m ay ask the question, 
if  you desire to.

Q. (By the Court.) When did you first know 
that there was going to be another trial? A. I 
don’t just remember.

Q. (By Mr. Scott.) Well, what is your best 
recollection? A. I couldn’t  say, Mr. Scott.

Q. And you have a recollection that you were 
told that the case was going to be retried? A. I 
have a recollection that I told what?

10

20

30

40
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Q. That you were told that the case was to be 
retried. A. Yes, sir.

Q. ■ And have you a recollection as to the reason 
why the case was to he retried? A. No, I have 
not.

Tele Court: You need not answer that. 
It is immaterial.

Q. Did you learn, Mr. Schnaekenberg, from any 
source whatever as to the reason that this case 
was to be retried?

Objected to.
The Court : Do not answer this question.
Mr. Scott : I just desire to have it noted 

on the record. Do not answer it.
The Court: I t could not possibly be a 

legal question, if it began in that way, 
20 without reference to what the rest of it was

going to be.
Defendant’s counsel prays an exception 

to this ruling of the Court.
Exception noted as ground of appeal.

Q. Now, Mr. Schnaekenberg, will you tell us 
how far the first telegraph pole west of the cross­
ing in question is from the crossing? A. The first 
telegraph pole?

30 Q. Yes. A. Why, there is one, I believe, right 
at the corner where the gate is.

The Court: I suppose you mean on the 
south side of the track?

Mr. Scott: On the side that he was on, 
the south side.

The Court: On the south side.

Q. (By the Court.) Can you tell us how far 
the first telegraph pole is away from the line of 
Harrison street? A. I believe it is only about 5
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or 6 feet, the first one; it is right behind the arm 
of the gate, if I ain’t mistaken, and there is an­
other one right at the end of the fence, about 20 
feet away from there.

Q. (By Mr. Scott.) You saw the headlight 
of this engine that struck you? A. Yes, I did 
when it was right on top of me.

Q. The headlight was lit? A. The headlight 
was lit.

Q. And after the accident do you recollect run­
ning down towards the Brick Church station? 
A. No, sir; I didn’t run down towards the Brick 
Church station.

Q. And you say it is a fact that you did not 
run down toward the Brick Church station? A. 
Yes, sir; I do state. I walked down about 40 
feet from where I was knocked to the ground.

Q. (By the Court.) In the direction of the 
Brick Church station? A. In the direction of the 
Brick Church station; yes, sir.

Q. (By Mr. Scott.) On this shanty did you 
notice whether at the time of the accident or 
prior thereto there were any signs relative to 
the operation of gates? A. No, sir; I didn’t see 
any.

Q. What have you to say as to whether there 
were any notices on any of the gate posts at that 
crossing? A. I didn’t see any.

Q. Did you look for them? A. Why, if they 
had been there I ought to have seen them. I didn’t 
see any.

Q. And did you on the morning that you ap­
proached the crossing in question—

The Court: You are not referring, of 
course, to the railroad signal sign. You 
saw that?

Witness : Not in the morning, I couldn’t

10
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see the sign. In the daytime you could see 
the sign, “Look out for the locomotive.”

By The Court:
Q. You know the sign was there? A. Yes, sir; 

I know.
Q. You are not speaking of that. You are 

speaking of the sign as to—. A. Yes, sir; what 
10 time the gates would be operated.

Q. You did not see anything like that? A. No, 
sir; I didn’t see.

Q. (By Mr. Scott.) Did you look for that on 
the morning in question? A. I didn’t see any 
more signs.

Q. Did you look for them? ((No response.)
Q. (By the Court.) Did you look for that that 

morning? A. Yes.
20 By Mr. Scott:

Q. Where did you look for them? A. On the 
gates.

Q. Had you ever seen them there before? A. 
No, sir; I had never seen any signs there before.

Q. Why did you look for a sign on the gates 
that particular morning? A. Well, it might be 
put there, that the gates wouldn’t be operated 
at any time.

30 Q. Why did you look for them on this particular 
morning? A. I don’t know why I looked; I did; 
but I didn’t see them there.

Q. Is it a fact that you looked on any morn­
ing for the sign on the gates—on the morning 
of the accident? A. Well, it was there in front 
of me; I would see it. I can’t  say that I looked 
for them exactly.

Q. Well, you did not look for any sign on the 
gates that morning? A. Yes, I did; I looked out 

40 in front of me.
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Q. And what part of the gates did you look for 
such a sign? A. I can’t  say what part. The 
gates were up.

Q. Can you show us on this photograph? I 
show you a photograph, and ask you if that cor­
rectly represents the fixed objects at the crossing 
in question on the day of the accident? (Photo­
graph shown to witness.) A. No, it don’t, indeed 
not.

Q. Fixed objects, buildings? (Former question 
read.) A. Why, the buildings are the same, but 
not the ground.

Q. There is snow on the ground? A. There 
is snow on the ground and the houses and every­
thing, and the roofs.

Q. The snow is on the ground and on the 
roofs? A. It makes a different appearance alto­
gether.

Q. Now, will you tell us where you looked for 
that sign before you came over? A. That sign 
was bound to be there any time; the gate may be 
out of operation any time.

Q. (By the Court.) No, you are getting off 
the question. You have said that you looked 
for a notice. All you are now asked is to show 
where you looked. A. Why, I looked in front 
of me. I thought it may be on the arm of the 
gate or either on the pole there.

Q. (By Mr. Scott.) And you looked at what 
gate? A. Why, I looked—I couldn’t see the gates 
very good—I looked in front of me; I looked at 
the whole gate. It was pitch dark.

Q. And you looked for a sign? A. Yes, sir.
Q. And what kind of an observation did you 

make for that sign? A. Well, I looked for that 
sign at the same time and stopped and listened 
for the train.

Q. And had you ever seen anything there be-
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fore? A. No, sir; I had not, not them kind of 
signs.

Q. And by “them kind of signs” what do you 
mean? A. Why, I have seen signs on the Erie, 
like you asked me in the last trial if I had seen 
any signs that these gates wouldn’t be operated 
only at such and such hours.

Q. On the last trial you were asked relative 
to the “Look out for the locomotive” sign on 
the Erie Railroad? A. Yes, sir; on the Erie.

Q. On the Erie? A. No, you asked me if I 
had seen any similar signs on the Erie, that these 
gates wouldn’t be operated only such and such 
hours.

The photograph last shown to witness 
is marked D-3 for identification.

20 Q. You had never seen such signs with regard 
to the operation of the gates? A. On the Lacka­
wanna?

Q. On the Lackawanna. A. I don’t believe I 
have.

Q. And you had never seen any such sign at 
the Harrison street crossing? A. No, sir.

Q. And you had travelled back and forth there 
for five or six months? A. Yes, sir; all through 
the Oranges.

30 Q. Now, will you tell us why you looked for 
such a sign, if you had never seen such a sign? 
A. I did see such a sign on the Erie.

Q. And that is the reason you looked this 
morning for this sign? A. Why, it may have been 
put there, certainly.

Q. And that was your only reason? A. Why, 
my reason is that it may be put there any minute.

Q. I say that was your only reason? A. My 
reason was that the gates may be put out of 
commission any minute. In the wintertime you 
often find, when it is cold—
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The Court: No, you are asked about 
your reason. Have you given it?

Witness: Yes, sir; I have.
Q. And as you approached the crossing and 

had your team to a stop at the edge of the garage 
you saw the gates were up? A. Yes, sir.

Q. You saw nobody putting a sign on the gates?
A. No, sir ; I did not.

Q. Now, since the time that Dr. Adams and 10 
Dr. Washington have examined you has there 
been any apparent condition on account of this 
accident, something that you can see?

The Court; There seem to be two ques­
tions there.

Q. Do you remember being examined by Dr. 
Adams? A. Right after the aeident.

Q. I say you remember being examined by Dr. 20 
Adams? A. Right after the accident.

Q. And since that time has anything appeared 
on your body in any way that you did not have 
at the time Dr. Adams examined you? A. Why, I 
don’t know as there has anything appeared on 
the outside of my body, but my back is very bad 
and my finger is there.

Q. And you remember being examined by Dr. 
Washington? A. Dr. Washington?

Q. Yes. A. Excuse me! Was that down in the 30 
court house? Yes. I don’t know the gentleman’s 
name; I know I was examined down in the court 
house here.

Q. And since Dr. Washington examined you has 
anything on account of the aeident appeared on 
your body that you could see that was not present 
at the time when Dr. Washington examined you?
A. Why, not on the outside of my body.

Q. About how long did it take you to go from
40
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the edge of the garage, where you stopped your 
wagon, until you got to the track where you were 
hit? A. Why, I cannot just say how long. The 
horse was about 20 feet away from the track. 
Now, how long would that take just to drive a 
horse up to the track, 20 feet? A. I should think 
it is less than a minute.

Q. The day of the accident, that morning was 
10 very cold, was it not? A. Why, it had been rain­

ing the night—
Q. I say it was very cold?

The Court: It was very cold?

A. Yes, it was in January; I think it was cold.
Q. Is there any doubt in your mind on that

question? A. No, there is not.
Q. And how far were you from the track when

you first saw the headlight of the locomotive? 
20 JA. Why, I had my horse up to the first track 

and the wheels almost up to the track; that is, 
I had the front part of the wagon, where I was 
sitting, almost up to the track when I seen this 
headlight and the noise that an engine makes 
coming along, you know, and it went right through 
me like that, cut the horse out of the shaft—

The Court: No, you have answered the
question.

30 M

Q. And the train was making the usual noise 
of an engine? A. Just like a “Biz,” that you 
could hear right there at the spot. I didn’t hear 
it before.

Re-Direct Examination by Mr. Flanagan :

Q. When you walked down the track after the 
accident could you see the engine? A. Why, I 
just could fairly see the red light like on the
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back part of the engine just through the darkness.
Q. Could you see whether there were any cars 

attached to it? A. Not at the time, I didn’t, no.
Q. On the last trial, Mr. Schnackenberg, wThich 

was held on the 4th and 5th of March, 1915, 
were you asked any question regarding the mist— 
A. Regarding what?

Q. Regarding the mist. A. No, I was not.
Q. Just wait until I finish my question. Were 

you asked any question as to whether the morn­
ing was a misty one? A. No, I was not.

Q. Now, Mr. Schnackenberg, do you remember 
on the trial of this case—I am reading from page 
?7—having been asked this question: “In going 
over that crossing you said you observed the sign 
post which said ‘Look out for the locomotive’ ”? 
Do you remember being asked that question? A. 
Yes, sir.

Q. And do you remember answering it, “Yes, 
sir”? A. I do.

Q. And the further question, “Was it there 
during the five months you were travelling over 
that crossing”? A. Yes, sir.

Q. And you answered, “What there”? and the 
further question, “Was that sign post there during 
all the time you were travelling over that cross­
ing”? and you answered, “Yes”? A. Yes, sir.

Q. And the further question, “On what side of 
the street was it”?

The Court: You remember that, do you?
Witness: Yes, sir; I do.

Q. And you answered, “It was on the side 
where the shanty is”? A. Yes, sir.

Q. And this question: “In driving along Har­
rison street you could very readily see the sign, 
couldn’t you”? A. Yes, sir.

Q. And you answered that, “Not that morning;
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it was very dark”? A. Yes, sir; I did; that is 
just what I said.

Q. And the further question, “I mean in the 
daytime”? A. I remember that.

Q. And you answered, “Yes”? A. Yes.
Mr. Flanagan: I am reading from page 

31, Mr. Scott.
Q. Do you remember being asked this question: 

“You could see, looking down in the direction 
you were going, you could see the other side of 
the track”? A. I remember that.

Q. And you remember answering, “Yes, sir”? 
A. Yes, sir; I do.

Q. And the further question, “You could see 
beyond the shanty”? A. Yes, sir.

Q. “You could see beyond the gate shanty 
2Q on the other side”? A. I remember being asked 

that.
Q. And you answered, “Just about up to the 

shanty”? A. I remember that.
Q. On the morning of this accident, Mr. 

Schnackenberg, how far could you see along the 
track?

Mr. Scott: I object. I do not think that 
is a matter of redirect examination. I 
think that has all been brought out on his 
direct examination.

The Court: The witness stated on direct 
examination when it was that he first saw 
the train, and on the cross examination he 
was asked as to his observations along the 
track. I do not remember that he was 
asked on the direct examination how far 
he could see along the track.

Mr. F lanagan: No, sir.
The Court: Acting on that impression,40
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which I think is probably a correct one, 
this question is legitimate on redirect ex­
amination. You may answer the question.

Question read.
A. Why, about 30 feet.
Q. And how do you arrive at that conclusion,

Mr. Schnackenberg? A. What is that?
Q. How do you fix that distance? A. Why, 

that is about as far as I could see. It couldn’t 
have been no further than 30 feet, about 30 feet.
By The Court:

Q. Can you now tell us how you fix that? A. 
Why, the darkness of the night just probably let 
me see that far; I couldn’t see no further.

Q. That is the best answer you can give? A. 
Yes, sir.

By Mr. Flanagan:

Q. Mr. Schnackenberg, you have already testified 
that on that morning you could see from a posi­
tion south of the track just about up as far as 
the shanty? A. Yes, sir.

Q. What was that distance from where you were 
up to the shanty? A. About 30 feet, I should 
say, Mr. Flanagan.

Q. And you saw the shanty from that position?
A. I just about could make out that it was the 30 
shanty; I thought it was the shanty that was 
there; I couldn’t  see it very clearly.

Q. Is that the reason you say that you could 
see about 30 feet? A. Yes, sir; that is what I 
say.

Q. Mr. Schnackenberg, you passed that cross­
ing later in the day the same day of this accident, 
did you not? A. Yes, sir.

Q. And it was daylight when you crossed it? 40 
A. After the accident?
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Q. Yes. A. Yes, sir.
Q. And was there any sign there indicating that 

the gates would be operated during certain hours?

Objected to.
A. No; there was not.

Mr. Scott: I ask that that answer he 
10 stricken out.

The Court: Strike out the answer until 
I have time to consider it. Do not answer 
when a question is objected to.

Mr. Scott: I ask the Court to instruct 
the jury, on account of that question, that 
what we may have done after the accident 
has no bearing on the case now being tried.

The Court : (After argument.) It seems 
to me it is a very doubtful question.

20 Mr. F lanagan: Well, I will not press it.
The Court: I will sustain the objection.
Mr. Scott: May I ask the Court to in­

struct the jury, as I have requested, that 
what the railroad company would do after 
the accident, if they did anything, has no 
bearing on the question now before them? 
In other words, the jury from the questions 
propounded might have an erroneous im- 

30 pression.
The Court: I shall tell the jury merely 

this : that they wilL determine this case 
by answers and not by questions, by the 
testimony, and by nothing else. There is 
nothing before the Court on this subject 
except a question which was overruled.

Q. Did you ever at any time before this acci­
dent see any sign about that crossing other than 
the “Stop, Look and Listen” sign? A. No ,sir; 
I did not.

40



65

Henry Schnackenberg—Re-Direct.

Q. Mr. Schnackenberg, you recollect signing 
these interrogatories before me, do you not (paper 
shown to witness)? A. Yes, sir; I think I do.

Q. I am referring now to D-l A for identifica­
tion. Do you remember signing that before me?
A. Yes, I do.

Q. Before William K. Flanagan? A. Yes, sir.
Q. And swearing to it? A. Yes, sir. x
Q. On the 9th day of February? A. Yes, sir.
Q. 1914? A. Yes, sir.

Mr. F lanagan: I omitted to ask the wit­
ness about Dr. Sheehan. May I do so now?

The Court: You may ask it as an omit­
ted question.

Q. Have you tried to secure the attendance of 
Dr. Sheehan here to-day? A. I have.

Q. With what result? A. Why, I went to him 20 
a couple of weeks ago, when I heard about the 
case coming up; so Mr. Sheehan told me that 
is now in New York, connected with a hospital, 
and sometimes has to undergo with very serious 
operations, but at any time this trial would 
come up and he should be in Orange, he would 
be too glad to come down and testify. I went 
over to the house last night, but the lady that 
was there, she told me that he was—

30

Mr. F lanagan: Do not tell us what the 
lady said.

Q. (By the Court.) Well, you did not get him?
A. I did not get him; no, sir.

Q. (By Mr. Flanagan.) And I understood that 
Dr. Sheehan told you that if he were in Orange 
he would be glad to come? A. Yes, sir; that is 
what he told me.

Q. And did you ascertain whether he was in 40 
Orange yesterday or not? A. Yes, I did.
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Q. And did you find that he was out of Orange? 
A. I found out that he was out of Orange.

Q. Where? A. In New York.

Re-Cross E xamination by Mr. Scott:

q . You do not know where he is to-day? A. I 
don’t Mr. Scott.

10 Q. You were talking about that train, or en­
gine, after the accident. Where was that train 
when it stopped? A. Why, the engineer told me 
it was at Halsted street—

The Court: N o, what did you see?

Q. Was it a couple of blocks down from Harri­
son street? A. Why, it must have been about a 
couple of blocks | I couldn’t just say exactly. I 
seen the red light that an engine has in the back 

20 of it.
Q, I t was about two blocks from Harrison street? 

A. That is where it stopped, I should think; that 
is where I was told. I couldn’t just say, for it 
was dark; I couldn’t  just very well say if it 
was two blocks; it must have been about two 
blocks, I should think.

Q. And how far down toward the Brick Church 
station did you go after the accident? A. Why, 
about 40 feet.

Q. (By the Court.) Beyond the station? A. 
No, beyond Harrison street, where the accident 
happened.

Q. (By Mr. Scott.) And where was it that you 
first saw the red lights? A. It was there, where 
I stopped, where I met the engineer and fireman.

Q. And from that point you could see the red 
lights on the rear of the train? A. Just could 
see the red light; I couldn’t make out anything 

40 else.
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Q. Were there one or two? A. I believe there 
was one.
By The Court:

Q. You saw that from the 40 foot point that 
you reached in walking toward the Brick Church 
station? A. Yes, sir; I did.

Q. That is, from that point you saw the red 
light? A. Yes, sir. 10

Q. Mr. Schnaekenberg, what was your last birth­
day? A. Now?

Q. The last one. A. Why, the 4th of July.
Q. Are you twenty-one now? A. Twenty-two.
Q. You were twenty-two on the last 4th of 

July ? A. On the last 4h; yes, sir.
Q. How long did you stay with Mr. Roll? A.

Up to Roll’s?
Q. How long were you there? A. I was there 20 

about a year and two months.
Q. At $15 all the time? A. Yes, sir.
Q. Were there any deductions from you wages 

on account of your absence? A. No, I don’t be­
lieve there was; he always paid me the $15 a week.

Q. And when was it that you went to the place 
that you are now employed? A. Why, I guess it 
is about a year ago last May.

Q. And did you start in at $16? A. Yes, sir,
I did. 30

Q. And you are still getting that? A. Yes, sir.
Q. Have you been able to work steadily? A.

No, I have not.
Q. Have you had any deductions from your 

wages? A. No, sir; I haven’t  had no deductions; 
he has always paid me full wages, too.

Q. Do you remember wliere you left your order 
on Kenilworth Place? A. I believe it was right 
on the corner, No. 1.

40
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Q. How far is that from the railroad? A. One 
block, right on the corner of Webster Place.

Q. Did you go any further north on Kenil­
worth Place than the corner of Webster Place?
A. No, sir; I did not.

Q. You just turned around and went back and 
went out Webster Place? A. Yes, sir.

Q. Was the gateman who was then engaged at 
10 that crossing the same man who is there now? 

A. No, sir; there is a different man there now.
Q. Just when was it that you saw the gateman 

that morning? A. After I had picked myself up 
from the ground.

Q. And what did you see? A. What did I see. 
Q. Yes. A. I see him coming from the station

in the direction towards me.
Q. You mean that he was coming from the 

20 direction of the shanty, or that he was coming 
out of the shanty? A. Out of the shanty.

Q. You mean that you saw him come out of the 
door of the shanty? A. Yes, sir; I did, for I
walked towards the shanty first.

Q. Do you know his name? A. No, sir; I
don’t. . , .

Q. Did you know him? A. Why, I just know
to see him, that he was stationed there, not

personally. .
30 Q. Not personally acquainted with him? A. JNO,

sir.

40
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Harry Rawnsley, sworn in behalf of plaintiff.

Direct Examination by Mr. Flanagan:

Q. Mr. Rawnsley, you are employed in the 
court house here, are you not? A. Yes, sir.

Q. And where do you reside? A. 149 Day street, 
Orange.

Q. And on January 25, 1913, did Henry 
Schnackenberg, the plaintiff in this case, board 
with you? A. Yes, sir.

Q. And for how long before that had he boards 
ed with you? A. Well, he boarded about five 
months before this accident.

Q. Did you see him frequently during the five 
months? A. Every day.

Q. M ill you tell us what his general appearance 
with reference to his health was? A. Oh, he was 
a good, strong, red-faced German boy. This is 
when he came over here.

Q. And you know when he met with this acci­
dent, do you not? A. Yes, sir.

Q. On the 25th of January, 1913? A. Yes, sir. 
Q. Did he continue to live with you after that?

A. Lived with me for about nine months after 
that.

Q. Did you notice any difference in his physical 
condition after this accident? A. Oh, his nerves
seemed to be all gone; I noticed that all the 
time.

Q. How did that manifest itself? A. Well, he 
was nervous. He would go up and go to bed, and 
I would be sitting there reading some nights, and 
he would come back downstairs, and he would 
say that every time wiien he started to go to 
sleep something would come black before his eyes, 
and he couldn’t sleep.

Q. Did he complain of pain? A. No, he didn’t

10
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complain much, of pain; he wasn’t feeling good.
Q. Did he take his meals at your house, too? 

A. Yes, sir.
Q. Did you notice any difference in his appetite 

before and after this accident? A. Oh, yes, he 
never ate while he was in my house the same again.

Q. How long did that continue? A. About the 
whole nine months. He would just nibble things. 
He used to be a good eater.

Cross examination waived.

Della Schnackenberg, sworn in behalf of 
plaintiff.

Direct Examination by Mr. F lanagan:

20 Q. Mrs. Schnackenberg, you are the wife of 
Henry Schnackenberg, the plaintiff? A. I am.

Q. When were you married? A. We were mar­
ried September 16, 1914.

Q. And for how long before that time had you 
known Mr. Schnackenberg? A. I knew him from 
three months before the accident.

Q. Some time in the latter part of 1912? A. 
Yes, sir.

30 Q. Did you see him frequently before you were 
married? A. Yes, I did.

Q. What was his general condition of health 
before that time? A. Well, before the accident 
he was very healthy, very robost, and he was very 
lively before, more so than after.

Q. Now, you saw him after the accident, did 
you? A. I saw him after the accident very fre­
quently.

Q. And what change, if any, did you notice 
in his physical appearance? A. Well, he did not40
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seem to care as much about going out as he did 
before and he wasn’t very lively any more, and 
when he came to my house he was always nervous, 
very nervous, and he always complained of back­
ache, and has yet.

Q. (By the Court.) You are now speaking of 
the time before you were married, when he came
to your house? A. Yes, sir.

7 10Q. (By Mr. Flanagan.) Now, since your mar­
riage? A. Since my marriage he still complains 
of backache. I have to rub him. He has been 
to the doctor several times. Of course, eating, I 
didn’t know much about him before we were mar­
ried, but he doesn’t  eat very much.

Q. Do you know any occasions when he has 
come home from work in the middle of the day?
A. Oh, yes, sir; very often.

Q. And what does he do when he comes home? 20 
A. He always goes to bed.

Q. And you say that you have rubbed his back?
A. I have; yes, sir.

Q. What sort of applications have you rubbed 
his back with? A. Well, I have rubbed it with 
alcohol and then with a prescription by the doc­
tor.

Q. How often do you attend to him? A. Well, 
when he comes home from work I always do it 
and nearly every other night at other times.

Cross examination waived.

40
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Richard Sciinackenberg, sworn in behalf of 
plaintiff.

Direct Examination by Mr. F lanagan :

Q. Mr. Sehnackenberg, you are the uncle of 
Henry Schnaekenberg, the plaintiff in this case, 
are you not? A. Yes, sir.

10 Q- On January 25, 1913, he was in your employ 
as a driver, was he not? A. Yes, sir.

Q. Do you know how long he continued in your 
employ after that? A. After the accident?

Q. Yes. A. Well, I think it was about a week; 
I am not sure, but I think it was about a week.

Q. Do you remember his hiring a boy to help 
him on the wagon for two weeks after the acci­
dent? A. Yes, he had a man on the wagon with 
him.

20 Q. For how long? A. Why, for the length of 
time—I don’t remember exactly if it was a week; 
it might have been over a week, but I know he 
had a man with him for a whole time.

Q. And then he left your employ, did he? A. 
Yes.

Q. Now, for how long before this accident had 
he worked for you? A. Why, I think it was about 
six months.

30 Q. And you saw him very frequently during 
that time, did you? A. Yes, I saw him every 
day.

Q. And what was his condition of health during 
that time? A. Well, he was always in the best 
of health.

Q. Did lie ever lose any time because of illness
before that? A. No.

Q. During that time, rather? A. No.
Q. How about after the accident, did you notice 

40 any change in his physical appearance or condi-
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tion? A. Yes, there was. He wasn’t  able to do 
his work; I had to let him go.

Q. What were his wages at that time? A. Why,
I was paying him $15 a week and a commission.

Q. And that commission amounted to about 
$5 a week? A. Yes, two per cent.; he would make 
about $5 a week.

Q. Have you seen him since he left your employ? 10 
A. Have I seen him?

Q. Yes. A. Off and on, yes.
Q. And what have you to say with regard to 

his physical appearance during the last year, say? 
Compare that with what it was before the acci­
dent. A. Well, I believe he isn’t  near as healthy 
as he wras before the accident; that is, in appear­
ance and other things, such as not being able to 
sleep; he has complained of that.

20Mr. Scott : I ask that that be stricken 
out.

The Court: Yes. JSTever mind what he 
said to you, but describe what you yourself 
have observed.

Witness : Well, I have observed that he 
did not look as healthy as what he did 
'before the accident.

Q. You owned this horse and wagon that Henry 
was driving that day? A. Yes, sir.

Cross examination waived.

Plaintiff Rests.

40
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J ohn  K ing A dams, sworn in  behalf of defend­
ant.

D irect E xam ination  by Mr. S cott:

Q. Dr. Adams, you are a graduate of what 
hospital, or what college?

Mr. F lanagan : I will admit the Doctor’s 
10 qualification.

Mr. S cott: All right.

Q. Do you remember examining for the railroad 
company young Mr. Schnackenberg? A. Yes.

Q. Do you recollect when that was? A. In no 
way except from the record.

Q. Was it after an. accident to him or not? 
A. Yes, it was.

Q. And do you remember about how long it ago 
20 it was? A. I should say it was in the neighbor­

hood of two years.
Q. Where was that examination made? A. At 

the house where he lived, on Day street.
Q. And will you tell the Court and jury what 

you found at the time—what you found his condi­
tion to be? A. When I saw him the only visible 
injury which was apparent to me was a slight 
swelling and stiffness of the little finger on the 

ort right hand.
u i l

Q. What was the character, or nature, of your 
examination? A. The character of the examination 
was asking the history of the accident and then 
examining the patient. He said, when I asked 
him to remove his clothes, that it was unnecessary, 
as he had no marks of injury.

Q. Did he make any complaint to you at that 
time of any injury to his body? A. To what?

Q. To his body—his spine or his body. A. Yes, 
40 he said he had a pain in the back.
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Q. Yon have told us that he said he had no 
marks? A. He had no marks, yes.

Q. At that time did Mr. Schnaekenberg tell yon 
that he was struck by the Buffalo Express? A. 
The Buffalo Express, going east, as he expressed 
it, as I recall.

Cross E x a m inatio n  by Mr. F la n a g a n :

Q. And did he further say in that connection, 
Doctor, that he thought it was the Buffalo Ex­
press because that, to his mind, was the fastest 
train on earth, or words to that effect? A. He may 
have done so, but if he did, I don’t  recall it now.

Q. And did he not further say that it must have 
been the Buffalo Express, or something as fast 
as that, because it went through like a whirlwind? 
A. It is possible that he did, but I don’t recall it.

Q. Did you examine his spine, Doctor? A. Sim­
ply to the extent of having him bend and manipu­
late his body.

Q. You did not remove his clothing? A. No.
Q. And manipulate the— A. No.
Q. The vertebrae or— A. No, I palpated them 

through his shirt.
Q. Did you examine his head or neck? A. In 

a general way; yes, sir.
Q. He told you that he had been dragged out 

of the wagon and struck the ground upon his 
head and shoulders, did he not? A. No, sir; I 
don’t  recall that he did now. He told me that 
he was thrown out of the wagon as a result of 
this collision between the horse and the locomo­
tive, and that he was unconscious for a few mo­
ments, and then picked himself up; but whether 
he said that he was dragged out, I don’t recall.

Q. And you are sure that the only reference 
that he made to his back at the time of your ex-
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animation, shortly after the accident, was that he 
was suffering pain in his back? A. As I recall 
it.

Q. He may have made further disclosures along 
that line, but you do not recall it? A. I hardly 
think so.

W alter S. W ashington, sworn in  behalf of 
defendant.

D irect E xam ination  by Mr. Scott :

Q. Dr. Washington, you are a graduate of what 
hospital?

Mr. F lanagan : I will admit Dr. Wash­
ington’s qualification.

20 Mr. Scott: I w ill q ualify  the doctor.

Q. Of what college are you a graduate? A. I 
am a graduate of Trinity, Toronto.

Q. And you have practiced medicine for how 
long, sir? A. Thirty-nine and a half years.

Q. And where has that practice been? A. About 
twenty-eight and a half of it has been in Newark 
and the balance was in the West.

Q. And have you been connected in a medical 
30 capacity in any way with the County of Essex? 

A. Yes, I was the county physician of Essex 
county for eight years.

Q. Did you have occasion, at the request of 
the defendant company, to examine Mr. Schnacken- 
berg? A. I did, yes, sir.

Q. And can you recall when that was? A. Yes, 
sir; it was on March 3rd of last year.

Q. Will you tell the Court and jury what you 
found at that time? A. I examined Mr. Schnaek- 

40 enberg’s eyes and his heart and his lungs and his
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back, and I examined Ms knee jerks, examined 
him for tremor and examined him for static ataxia. 
So far as all of these things are concerned, his 
condition was normal. He complained of two 
tender points at the lower part of his back. Of 
course, those are subjective symptoms, and I knew 
nothing but what he told me, but I examined him 
for that. The next day I examined his finger. It 
was overlooked, or I did not remember it, the 
first day. I examined the little finger of his 
light hand, and found that it was ankylosed, stiff, 
partially closed. He could close it on his hand, 
but he could not completely open it. So that as 
far as my examinations are concerned, the only 
abnormal thing was the ankylosis of this joint 
of this little finger.

Q. Could you find anything the matter with his 
back from your examination? A. There was no 
way I could determine.

Q. What? A. There was no possible way for 
me to determine anything abnormal about his 
back.

Q. And there was nothing at that time that you 
could have pointed out to a jury showing the re­
sult of any injury aside from the finger? A. Noth­
ing whatever.

Q. Have you observed Mr. Schnackenberg in 
court to-day? A. Yes, I heard him testify to-day.

Q. And from your observation of him what 
would you say as to whether there was any change 
in his condition since your prior examination. A. 
Nothing that I could—

Mr. F lanagan : I do not think the obser­
vation that the doctor has made of this 
young man qualifies him to answer that 
question intelligently, or to be of any evi­
dential value. It has been testified to by
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the doctor that this young man had what 
he called subjective symptoms, something 
that he could not see, and that he had an 
ankylosed finger, that he could see. Now 
he is asked whether having sat around 
the court room and having heard this young 
man testify on the stand, he could notice
any change in his condition.

10
Th e  Court: He can testify as to general 

appearance, and so on. Let the doctor tell 
what he knows.

W it n e ss : I heard part o f h is testim ony  
th e la st tim e he w as on the s ta n d ; I did not 
hear a ll of i t ; I heard p ractica lly  a ll of his 
testim ony this m orning—

Mr. F lanagan : That is not an answer 
to the question.

20 The  <̂ o u r t: Go on, Doctor.
W itness : From my observations of those 

times, I can see no difference between his 
appearance to-day and what I saw of him 
a year ago last March.

Cross E xam ination  p.y Mr. F lanagan  :

Q. How long did you observe him a year ago 
last March, Doctor? A. When do you mean?

30 Q. I am using your own expression. You have 
just said, in answer to a question, “when I saw 
him a year ago last March.” I now ask you how 
long you had him under observation a year ago 
last March? A. Well, I do not remember how 
much of his testimony I heard; I did not hear all 
of it, I know, but I heard part of it. At least, 
I am quite sure that I did not hear all of it, but 
I heard part of it. Then I saw him when I ex­
amined him, and then I saw him the next morn-

40 ing, particularly when I examined his finger. So
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that l  am just speaking of my general examination 
and not my particular examination—

Q. You are wandering off and you are not 
answering my question.

Question read.
A. I answered that.

Mr. F lanagan : 1 think I am entitled to io  
an estimate from the doctor as to the 
length of time that he had him under ob­
servation, not what the witness was doing 
during the time that he had him under 
observation.

By The  Co u r t:

Q. Can you give us a closer estimate as to the 
time? A. I think I gave a fairly close one in 
the answer. The answer can be read. 20

Q. You mean you heard a part of his examina­
tion in court, I suppose, on the former trial? A. I 
heard part of it.

Q. In court? A. In court. But I did not hear 
all of it; at least, I do not think I heard all of it, 
but I heard part of it. The rest of the observation 
was during my examination of him.

Q. And the next day you looked at his finger ?
A. The next day I looked at his finger.

Q. Now, Mr. Flanagan would like to know 
about how much time all this occupied, if you can 
tell us. A. The examination took probably ten 
or fifteen minutes on the first day. Of course, 
the examination the second day was only a matter 
of a few seconds, examining his finger. It took no 
time to determine what that ¡condition was. The 
length of time that I heard him on the stand I 
do not remember.

40
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B y Mr. F l a n a g a n :

Q. Your examination, Doctor, was made during 
the course of the trial in one of the ante-rooms 
of the Supreme Court room, was it not? A. Yes, 
sir.

Q’. Anid it was only such examination as you 
could make without apparatus, or anything of 

10 that sort? A. I didn’t need any apparatus.
Q. It was only such examination as you could 

make without the aid of apparatus; is not that the 
fact? A. I do not know what you mean by such 
a question.

Q. Well, did you use any apparatus in your 
first examination? A. Do you mean instruments? 
Is that what you mean by “apparatus”?

Q. Yes. A. I used a stethoscope; that is an 
apparatus.

20 Q. That is simply to test his heart? A. Well, 
that is the apparatus you speak of, I suppose.

Q. And there are other— A. I used my fingers 
—that is apparatus—and my eyes.

Q. And there are other instruments by which 
you can detect nervous symptoms, are there not? 
A. None that I ever heard of.

Q. In nerve trouble you never knew or heard 
of any? A. What do you mean by “nerve trouble”? 

30 Q. The patient complains of feeling nervous. I 
assume that he must be suffering from some form 
of nervous disorder. Is there any apparatus by 
which you can detect nervous disorders of the 
body? A. Not of that kind.

Q. Is there any apparatus by which you can 
determine nervous disorders of any kind to which 
the human body is subject? A. No, none what­
ever.

Q. Your examination in the ante-room lasted 
40 about ten minutes, did it not, Doctor? A. Yes,

sir.
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Q. I was present at that examination, was I 
not? A. Yes, sir.

Q. Now, when yon speak of a subjective symp- 
ton, you mean something that is not visible to the 
eye? A. Yes.

But you do not mean to intimate that be 
cause you cannot see it it is not present? A. No

Q. So that he may be suffering as he testifies 
that he is without there being any objective signs 
of it? A. Yes.

Q. That would be visible to the eye? A. Yes.
Q. You have not examined him since the last 

trial, have you, Doctor? A. No.
Q. And, of course, you do not want the Court 

and jury to understand you as saying that he may 
not now be suffering from the pains that he testi­
fies he is suffering from? A. Oh, no.

J ohn T. D rake, sw orn in  behalf o f defendant.

D irect E xam ination  by Mr. S cott:

Q. Mr. Drake, you are a civil engineer? A. Yes, 
sir.

Q. And you are connected with the Lackawanna 
Railroad Company? A. Yes, sir.

Q. Do you know where Harrison street is, in 
East Orange? A. Yes, sir.

Q. How long have you been a civil engineer? A. 
For about sixteen years.

Q. Were you familiar with the Harrison street 
crossing in 1913? A. Yes, sir.

Q. And what have you to say as to whether the 
fixed objects at the crossing and in the neighbor­
hood of the crossing west, towards Kenilworth 
Place and beyond, are the same at the present 
time as they were in January, 1913? A. They 
are the same.
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Qj. Do you kow where the garage is at the 
corner of Harrison street and McKinley avenue? 
A. Yes, sir.

Q. On what corner of Harrison street is that? 
A. That is the southwest comer.

Q. Did you make any observations from Har- 
risson street looking west toward the tracks of 
the D. L. & W. Railroad? A. Yes, sir.

Q. And when did you make those observations? 
A. I think it was at the same time, in March or 
April last, of this year.

Q. And how did you make those observations? 
A. With a surveying instrument.

Q. And with or without the assistance of any 
other person? A. With the assistance of others,

Q. Were these made in the daytime? A. In 
the daytime.

Q. Will you just tell the Court and jury how 
the observations were made. A. A surveying in­
strument, a transit, when put in line with the 
comer of this garage, and a fence to the west, 
which limited the view, and the line fixed by those 
two points intersected with the center of the east- 
bound track.

Q. (By the Court). What were the two points? 
A. The corner of the garage and a fence about 
520 feet to the west of the garage—a fence run- 

30 ning toward the garage.
Q. (By Mr. Scott.) Where did you make your 

first observation from, Mr. Drake? A. That was 
the only observation, was this observation deter­
mining where the line fixed as I have described 
would interset the center of the eastbound track
By the Court:

Q. Let me see if I understand you. You ran 
from the corner of the garage to the northerly 

40 corner of the fence? A. Yes.
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Q. To the corner of the fence nearest the track? 
A. Nearest the track.
By Mr. Scott:

Q. Where were you when you made that ob­
servation as regards Harrison street? A. I was at 
the instrument in Harrison street first.

Q. In the road? A. In the road.
Q. And will you state just what the result of 

that observation was? A. The line fixed as I have 
described intersected the track at a point 1122 feet 
from the center of Harrison street.

Q. And on a level or even with, the edge of the 
garage? A. Yes, sir; even with the edge of the 
garage.
By the Court:

Q. That is, from the center of Harrison street, 
I suppose? A. Yes, sir.

Q. Where your instrument was? A. Yes, sir.
By Mr. Scott:

Q. You say that is 1120 feet? A. 1122 feet; 
yes, sir.
By the Court:

Q Is your (terminal point the center of the 
track? A. The center of the track; yes, sir.

Q. The center of the eastbound track? A. The 
center of the eastbound track.
By Mr. Scott:

Q. What have you to say as to whether that 
observation that you made was an unobstructed 
observation? A. Well, it was necessarily an un­
obstructed observation.

Q. It was necessarily an unobstructed obser­
vation? A. Yes, sir.

Q. What was the distance, if you know, from
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the edge of the garage, to the nearest rail of the 
eastbound track? A. About 47 feet.

Q. 47 feet? A. 47 feet.
Q. Did you make any other or further obser­

vations with reference to what view you would 
have between the edge of the garage and the first 
rail of the track? A. No, sir.

Q. What have you to say as to whether there
10 were free places of observation? A. There are 

free places of observation. When I say I made 
no other observation, I mean that I made no 
other exact observation.

Q. The eastbound track, running from Harrison 
street up toward Orange, do you know whether 
that is curved or straight? A. It is straight 
for nearly a half a mile.

Q. For half a mile? A. For nearly a half a
„ mile.

20
Q. And can you tell us how far Halstead 

street is east of the Harrison street station? A. 
How is that?

Q. How far Halstead street is east of the 
Harrison street station? A. Why, it is nine or 
ten hundred feet, about nine hundred or ten 
hundred feet.

Q. You prepared a map of this situation, Mr. 
Drake? A. Yes, sir.

30 Q. And you have that with you? A. Yes, sir.
Q. And what does that map represent? A. 

It represents the surroundings of this crossing 
and the tracks of the railroad and other objects

[Map produced by witness placed upon 
the wall.]

The Court : Indicate in a general 
way what it is that the map shows.

Mr. Scott: I will make an offer of the 
map at this time.40
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The Court: Mr. Flanagan wants an 
opportunity to examine on it. You may 
cross-examine now, if you like.

By Mr. Flanagan:
Q. Mr. Drake, you say that this map repre­

sents truly the situation as it existed at the 
Harrison street crossing, in East Orange, on 
January 25, 1913? A. Yes, sir. 10

Q. How do you know that? A. I have had a 
general acquaintance with that region for the 
last sixteen years.

Q. You have been employed by whom during 
the sixteen years? A. By the Lackawanna Kail- 
road.

Q. In what capacity? A. In the engineering 
department.

Q. On how many occasions have you examined 2Q 
the premises in question? A. Well, that is 
difficuilt to say. I have been there a good many 
times in the past fifteen or sixteen years; I have 
ridden across it hundreds of times, I suppose.

Q. When you say “ridden across it,” you were 
just like any other pedestrian on the highway, 
or traveller? A. You simply used it as a high­
way, to cross the tracks? A. Yes.

Q. You did not make any particular obser­
vations at that time as to the surroundings? A. 30 
I noticed the surroundings in a general way; 
yes, sir.

Q. In a general way? A. Yes, sir.
Q. Now, these other times that you have been 

there what was your object in going there? A.
I am unable to say at the present time. I have 
been on that crossing a good many times during 
the period of my employment by the Lackawanna 
Railroad.

Q* Well, what was your purpose in going there
40
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at any of these times? A. Well, I have been en­
gaged in surveys, a survey of this region, run­
ning levels, and so forth; I have been in this 
region at one time for the purpose of determin­
ing how a‘ certain side track might be laid. I 
couldn’t say exactly as to how many times I 
have been there or what called forth each 
particular occasion.

Q. But you have never made any particular 
observation to determine the fixed objects, have 
you? A. Yes, sir.

Q. When? A. When the survey was made.
Q. And when was that? A. Last spring.
Q. That was the spring of 1915, but previous 

to that time did you ever make any observation 
of the surroundings and fixed objects? A. Well, 
I have told you as well as I am able; I don’t 

20 know how I could tell you any more or less.
Q. Before you went there for the purpose of 

making observations for the purpose of making 
this map have you ever examined the premises 
with a view to ascertaining what the fixed objects 
were surrounding that crossing? A. Well, I 
uon’t know that I can say any more cnan t 
have.

Q. Do you not understand the question? A. I 
am unable to say any more than I have.

30 Q. Your map does not show the surrounding 
trees or telegraph poles, does it? A. Yes, it does.

Q. What? A. It does.
Q. Where do you indicate those? A. [Indi- 

catin on map.] There is a pole, there is a pole, 
there is a tree, there is another pole and another 
tree, switch stand, telegraph pole, tree, one tree 
there, two there and two there.

Q. Do you know whether that switch stand 
40 was there on January 25, 1913i? A. Yes, sir.

Q. You do? A. I do.
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Q. What do you say as to that? A. I do know 
it was there.

Q. You say it was there? A. It was there.
Q. On which side of the track? A. On the 

southerly side.
Q. Can you indicate the switch stand in what 

purports to be a picture of this situation [photo­
graph shown to witness]? A. I can’t  see it; no, 
sir.

The Court: I think there is no evidence 
as to when these photographs were taken.

Mr. Flanagan: No, sir; there is not. 
They were used on the other trial.

The Court: It does not afford any proof 
as to the particular date.

Mr. F lanagan: No, sir; that is true.

Q. Can you see the switch stand in that picture 
[shown to witness] ?

The Court: What picture is that?
Mr. Flanagan : I am showing him these 

photographs.
The ¡Court: Well, I want to know how 

to put them down. If they are marked, 
I can put them down. If they are not 
marked, let us have them marked.

Mr. Flanagan : Well, I cannot vouch 
for their accuracy.

Q. Why are you so sure that the switch stand 
was there at the time of the accident? A. On 
account of having made a detailed survey for a 
side track there at that point.

Q. Some years ago? A. Yes, sir.
Q. What has that to do with the erection of 

the switch stand? A. Because that was a portion 
of the survey made at that time.

Q. Did you ever see the switch stand there? A. 
Most assuredly; yes, sir.
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Q. When was it put there? A. I don’t know.
Q. Well, why do you say it was put up before 

January 25, 1913? A. Because I made a survey 
of it before then.

Q. Who made a survey? A. I did.
Q. Is this the survey that you made? A. No, 

sir.
Q. Well, what was the date of your survey?

10 A. I don’t know; it was several years ago.
Q. Well, so is January 25, 1913, several years 

ago, is it not? A. Well, it is two years ago, Yes.
Q. Well, if you do not know what day you 

made your survey, how can you say it was before 
January 25, 1913? A. Well, it was three or four 
years ago; it must have been before that time.

Q. Now, I do not ask you to conclude from this 
experience what it must have been; I ask you if

20 you know? A. It was three or four years ago—
Q. No, you said it was some time ago; that 

is what you said. A. I said three or four years 
ago.

Q. But, as I understand you, you never made 
any detailed examination of the surroundings of 
the Harrison street crossing before you made 
this map, with a view to placing or fixing the fixed 
objects about that crossing? A. Yes.

Q. What? A. Yes.
30 Q. When did you do that? A. I said yes in 

agreement with your question.
Q. Well, then, you mean no. A. You asked 

me if—you said you understood certain things, 
and I said yes.

Q. Then, as I understand you, you have not 
made any detailed examination of that for that 
purpose, except when you made this map? A. 
Not a detailed, no.

Mr. Flanagan : Now, if your Honor40
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please, I think the witness has exhibited 
that his knowledge of the surroundings 
does not measure up to the standard re­
quired to make this map evidential.

The Court: Let us see what the witness 
does know.

By the Court:
Q. Do you know how long the garage has been 

there on that corner? A. Well, it has been there 
for six or eight years at least.

Q. Do you know how long those trees have 
been there? A. They have been there as long 
as I have been acquainted with the road, over 
fifteen years.

Q. Do you know how long those telegraph 
poles have been there? A. Those telegraph poles 
have been there—I can’t give definite evidence on 
the telegraph poles; no, sir.

Q. Do you know how long that line has been 
there? A. The railroad has been there for over 
sixty years.

Q. I meant the telegraph line. A. The tele­
graph line has been there while I have been 
connected with the road.

Q. Do you know whether any bushes or trees 
have been cut down on the south side of the 
track on the west side of the Harrison street 
crossing in the last three or four years? A. 
There have been none.

The Court: I do not think there can be 
any difficulty about using this map.

Mr. Scott: I will renew my offer.
The 'Court: I will receive it, subject to 

cross examination. Some inaccuracy may 
be developed by cross examination. You 
may examine the witness to show what it 
shows.
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By Mr. Scott :
Q. Have you indicated on that map the obser­

vation that you have made and testified about? 
A. Yes, sir; by a red line [indicating on map]. 
This red line is drawn through the corner of the 
garage and through the corner of the fence down 
here at Kenilworth place and extending on until 

10 it intersects the track a long distance off the 
map.
By the Court:

Q. What is your scale? A. The scale is 10 
feet to the inch.

Q. This is north (indicating) ? A. That is 
north.

Q. Where are the gates? A. Here are the gates 
on the southerly side, and these are the gates on 

20 the northerly side [indicating].
Q. Brick Church station is down here [indi­

cating] ? A. Yes, sir.
Q. This is Harrison street [indicating] ? A. 

Harrison street.
Q. This is the eastbound track? A. Yes, sir; 

eastbound track.
Q. And this is the westbound track [indi­

cating] ? A. The westbound track.
30 Q. And this is McKinley avenue? A. That is 

McKinley avenue [indicating].

Cross Examination by Mr. Flanagan:

Q. When you say that you could see the dis­
tance indicated by that red line, just tell us 
how you fixed that distance? A. I set up the 
transit, as I have already described, on the center 
of Harrison street in line with this corner of the 
garage (indicating) —

Q. In line with the corner of the garage? A.
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Yes, sir—and this corner of the fence, and got 
the sight pole held by an assistant on each rail 
of the track.

Q. How long was the sight pole that the assis­
tant held? A. 7 or 8 feet long.

Q. Painted how? A. Ked and white.
Q. And yon made this observation at what time 

during the day? A. Some time in the morning, 
if I remember correctly.

Q. A bright, sunshiny day? A. An ordinarily 
clear day.

Q. It was what day? A. What date did you 
make this observation? A. Somewheres around 
the 1st of April; it might have been March or 
April, last year.

Q. Did you follow him up the track as he 
walked up? A. Yes, sir.

Q. And let him walk past the poles and the 
trees of Kenilworth place? A. Yes, sir.

Q. And on up? A. Yes, sir.
Q. And then told him to stop, or indicated him 

to stop, when he got beyond the limit of your 
vision? A. Yes, sir.

Q. And that is what you mean when you say 
that, standing on the corner, or setting your in­
strument up in the center of Harrison street 
opposite the garage, you can see that distance up 
the track? A. Yes, sir.

Q. Did you watch approaching engines on that 
day coming from the west to the east? A. I don’t 
think any came along at that time.

Q. And you made no other observations at that 
crossing except on that day? A. Not for this 
special purpose; No, sir.

Q. You made none at night? A. No, sir.
Q. Or any other time except when the sun was 

out and the day was clear and it was bright? A. 
Yes, sir.
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Q. Now, Mr. Drake, you have already stated 
that as you stand in Harrison street and look 
west, the fence to the left of Kenilworth place, 
as shown on the map, limits your vision? A. 
Yes, sir.

Q. You mean that you cannot see any further 
along the track than that? A. No, sir.

Q. And directly in front of this fence there
10 begins a line of trees along the track, does there 

not, as yon move east from Kenilworth place? 
A. There are several trees; Yes, sir.

Q. Now, will you tell me how many there are 
as indicated on your map? A. They are all 
indicated there. [Indicating on map.] Here 
are three trees together, here are two, here is 
another one, here is another, and another—one, 
two, three, four, six, nine.

20 Q. And how many poles are there? A. Four.
Q. Nine trees and four poles? A. Yes, sir.
Q. Did you make any other observation toward 

the west than the observation at the corner of the 
garage? A. No, sir.

Q. How many feet from the track was that 
observation? A. Approximately 50 feet.

Q. And you made no observation other than 
that at any other distance from the track? A. 
No, sir.

Q. Did you walk toward the track from this 
position opposite the garage? A. Yes, sir.

Q. And look down the track, west? A. Yes, 
sir.

Q. Did you notice that as you approached those 
poles and trees seem to get closer and closer to­
gether until when you get in a certain position 
that they formed almost a solid wall? A. When 
standing in line with the trees, of course, there

40 IS.
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Q. And as yon approach the crossing they get 
closer and closer together, as you look west, than 
when you stood opposite the garage, practically 
50 feet away? A. You mean that they occupy a 
smaller space in your vision?

Q. Yes. A. A smaller angle in your vision?
Q. Yes. A. Yes.
Q. That is true. And, of course, your vision 

down the track is necessarily limited to that ex­
tent, is it not? A. The vision down the track 
really extends further the nearer you approach 
the track. These individual trees cut out small 
portions of the vision, of course.

Q. Do you not get to a point, as these trees 
and obstructions get closer together in your vision, 
where your vision down the track is restricted 
and limited? A. Yes, sir; as you approach the 
track you can see further and further down tow­
ard Orange. At all times each pole and each 
tree does cut out a small sector of the vision.

Q. Then how do you say that you can see fur­
ther down toward Orange? A. It is the fact. Each 
tree at any point within this range of 50 feet 
does cut out a certain portion of the vision, but 
it does not reduce the total length of vision down 
the track.

Q. I do not believe you understand what I 
mean, Mr. Drake. Perhaps I can illustrate it by 
using these books. (Illustrating with books.) Do 
you say, assuming that you are approaching me 
and these are poles along the track, that you can 
see further down the track as you approach the 
track, assuming that the track is here, although 
you are willing to say that there comes a point 
when that line of trees forms a solid wall? A. I 
have not said that.

Q. Well, do you say it? A. No, I do not.
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Q. Well, do you say there is not a point where 
those trees and poles form so effective a wall that 
you cannot see beyond the first one? A. Which 
do you call the first one.

Q. The first one to your left from the crossing. 
A. Well, it might be the first to the left or to 
the right; I don’t know.

Q. We are talking about—A. Do you call this 
the first one or that the first one [indicating]?

Q. No, that would be the first that you would 
see looking from Harrison street [indicating]. 
A. Yes. That is a tree there—

Q. Poles and trees; I am grouping them to­
gether. What do you say about that? A. What 
is the question, again please?

Q. [Question read as follows: “Well, do you 
say there is not a point where those trees and 

20 poles form so effective a wall that you cannot see 
beyond the first one?”] A. I say that they do 
not form so effective a wall that one cannot see 
beyond the first one.

Q. I mean before you get upon the track? A. 
Yes, before you get upon the track.

Q. And the safety gate—I suppose you call that 
the westerly safety gate on the southerly side 
(indicating) ? A. Yes, sir.

Q. When that is up that also tends to obstruct 
30 one’s vision as he approaches the track? A. When 

he gets in line with it, yes.
Q. And as he gets in line with all the other 

objects? A. Each individual object does form a 
certain obstruction to the track—to the view.

Q. You have already said that the fence at 
Kenilworth place limits the vision? A. Yes, sir.

Q. Do you mean that one cannot see beyond that, 
looking up to the west from Harrison street? A. 
You cannot see an object—

40
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The Court: From what point in Harri­
son street?

Mr. Flanagan: The crossing.
The Court: You mean in line with the 

corner of the garage?
Mr. Flanagan : At the corner of the 

garage, yes.
The Witness : It limits the view of all 10 

objects not any taller than the fence.
Q. And the trees are matted pretty close!) 

around that fence, are they not? A. I don’t think 
so.

Q. Well, does not your map show three together 
there? A. Three together; they are standing in 
line parallel with the track.

Q. Close together? A. Yes, sir. They are 
really all growing from one root; it is a triple 
tree. 20

Q. Now, Mr. Drake, do they not effectively 
block your vision of that fence? A. What do you 
mean by “effectively”?

Q. What do you think I mean? A. I think you 
mean that it so blocks it that you cannot see 
anything.

Q. I mean, to all intents and purposes, do not 
those trees and fence block your vision to the 
west of it? A. No, sir. 30

Q. This pole that your assistant carried was 
how many feet higher than the fence? A. It 
probably was not any higher than the fence.

Q- I am not dealing in probabilities. Do you 
not know how high it was? A. No, I do not.

Q. And you are an engineer? A. Yes, sir.
Q. And use the same sort of a pole all the 

time? A. Yes, sir. This pole was either a seven 
foot pole or an eight foot pole.

Q- Or a nine foot pole? A. No.
Q- Or a six foot pole? A. No.

40
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Q. Or a six and a half foot pole? A. No, seven 
and eight.

Q. Well, you do not know which? A. No. We 
have some seven and some eight. Which this was 
I do not know.

Q. And by looking very minutely to the west 
and fixing your attention on the fact that yon 
wanted to stretch this out as far as possible, you 
could see the red mark, or you could see this 
gentleman when he got beyond the west of the 
fence? A. I had no desire to stretch the distance 
as far as possible. As to the rest of tne question, 
I say yes.

Q. Your object in going there was to make a 
survey of the situation so as to unable you to 
testify? A. Yes.

Q. And you did not try to minimize the dis- 
20 tance that you could see, did you? A. No, sir.

The ¡Court: Before we take our recess, 
I will say that, if counsel on either side 
desire to make the application, and if the 
jury think it would be useful, I will send 
the jury up to see this crossing.

Mr. F lanagan : I intended to make such 
an application at the close of the case. I 
think it would be very useful, particularly 

3Q in view of the testimony of this last witness,
so that the jury can see exactly what is 
there.

The Court: I think it is desirable, in 
view of the testimony of any witness that 
has been called or may be called.

After discussion, counsel agree that the 
jury be sent to view the crossing in question.

At one o’clock, P. M. the court takes a 
recess of one hour.

After Recess.
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John T. Drake, resumes the stand in behalf 
of defendant.

Cross Examination (continued) by Mr. Flan­
agan:

Q. Mr. Drake, is the westbound track west from 
Harrison street perfectly level for a distance of 
half a mile, say? A. Yes, sir.

Q. Up to what point is it perfectly level? A. 
I think the grade begins to dip down when you 
get pretty near up to Orange station.

Q. But in the vicinity, say, 1000 feet west of 
Kenilworth place, it is practically level? A. 
Practically level; yes, sir.

Q. And continues practically level until it gets 
to Harrison street? A. Yes, sir.

Q. Did you make any measurements of the trees 
around Kenilworth place? A. That is, the trees 
along McKinley avenue?

Q. Yes. A. Yes, sir.
Q. How high are those trees? A. Oh, I made 

no measurements as to their height. They are 
25 or 30 feet high or more.

Q. And what is the circumference of the limbs, 
or a line drawn around the edge? A. Well, some 
of these trees are quite large; they may be 20 
feet across; others are small; they may be 5 or 
6 feet across. That is not a measurement.
By The Court:

Q. Do you mean inches or feet? A. No, the 
spread of the limbs.

Q. Oh, I thought you meant the trunk. A. No, 
the limbs. That is not a measurement.
By Mr. F lanagan:

Q. No, your best judgment. A. Yes, sir.
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Q. How high would you say they were? A. Oh, 
they are at least 30—25 feet, the larger trees.

Q. Are they not as much as 50 feet high? A. 
I hardly think so. That is a pretty high tree.

Q. Well, are they 40 feet? A. They might be 
40 feet.

10 Re-Direct Examination by Mr. Scott:

Q. Mr. Drake, what have you to say—from the 
point where you made this observation, and going 
toward the track, what have you to say as to 
whether the view west is obstructed to any extent 
b}r these trees that Mr. Flanagan has spoken 
about?

Mr. Flanagan : I understood the witness 
this morning to say several times that he 

20 made but one observation, and that was at
the edge of the garage, some 47 feet from 
the track, and I think I asked him several 
times whether he made any other obser­
vations near the track, and his answer to 
all those questions was that he had not.

The Court: I understood the witness to 
say, after describing the line that he ran, 
1120 feet, as to which he said there was an 
unobstructed vision, and that from the 
edge of the garage to the near rail was 47 
feet, that he made no further observation.

Witness: Might I explain that?
The Court: I am not asking questions. 

Is there anything that you wish to explain?
Witness: By that I meant not precise, 

no instrumental observations were made, 
no observations with a transit.

Q. Did you make any observations without this 
t o  .  'transit, or instrument? A. Yes.
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Q. What have you to say as to where those 
observations were made? A. Well, there was no 
precise point, Mr. Scott. I observed the views, to 
what extent these various trees and poles would 
cut off, in a general way, until I was between this 
garage and the crossing, but at no particular, 
precise point.

Q. Where were these observations made, aside 
from the one you have spoken of? A. From the 10 
center of Harrison street.

Q. And between what points? A. Between this 
point, about 50 feet from the track, up to the track.

Q. And as result of said observations, what have 
you to say as to whether these telegraph poles 
and trees obscured the view to the west? A.
Each telegraph pole cuts off, of course, a small 
segment of the view; each tree cuts off a small
segment of the view. The limbs are trimmed to a

. 20height—on most of the trees are trimmed to the
height of about nearly the height of a locomotive.
With regard to the trees and telegraph poles alike,
each cuts off a small segment of the view.

Q. Oan you tell us how far you could see up 
the track west at any distance between the edge 
of the garage and the south rail of the eastbound 
track as compared with the view that you speci­
ally took and made measurements of? A. At 
every point closer than at the point which this 30 
precise observation was made one can see further 
down the track. In all cases the fence corner is 
what limits the view; that is what limits a clear— 
the whole view.

Q. Will you point out on the map the fence 
that you refer to? A. The fence is at this point 
(indicating.)

Q. And how far is that from the nearest rail 
of the nearest track? A. [Measuring on map.] 
That is 24 feet. 40
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By The Court:
Q. What is this, the most westerly tree? A. 

No, the fence corner.
Q. That fence, you say, is an obstacle? A. That 

is an obstacle to the view; yes, sir.
Q. I meant to ask yon, can yon tell ns how 

long that fence has been there? A. That fence. 
10 has been there for six or eight years, anyhow.

B y Mr. Flanagan:
Q. Mr. Drake, will you go to the map there and 

give me these distances? How many trees are 
there along the eastbonnd track in the vicinity of 
the fence that you have been speaking of, that you 
have shown on the map there? A. Five down to that 
clump of trees; that is eight, and two are ten.

Q. And how many feet from the fence is the 
20 tree that I indicate [indicating on map]? A. 

[Measuring on map.] 90 feet, about.
Q. Now, will you tell us the distance from the 

southerly rail of the eastbound track of these 
twelve trees, the respective distances? A. [Meas­
uring on map.] Thirteen feet, the next is twelve, 
and thirteen; then there are three trees together, 
each of which is about twelve and a half feet; 
the next tree is sixteen and a half, the next is 
thirteen and the next is nineteen and a half and 
the next is sixteen.

Q. And what is the distance between the tree 
furthest to the west and the one furthest east 
of the group? A. [Measuring on map.] About 
140 feet.
By The Court:

Q. Let me see if I understand that. Were is 
this group of trees at Kenilworth place? A. 

40 [Witness indicates on map.]
Q. And where is the 140 foot measurement.
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where does that take you to? A. [Indicating on 
map.] From here to here. I didn’t mean that; 
you didn’t include that tree in the group.

Mr. Flanagan : Where?
The ¡Court: The question was in the 

vicinity of Kenilworth place.
Mr. Flanagan : No, I was speaking of 

the group of ten trees. 10
Witness: [Indicating on map.] One, 

two, three, four, five, six, seven eight, nine, 
ten.

Mr. F lanagan : I meant these trees, the 
nine trees.

By Mr. Flanagan:
Q. What is the dot on the map just above the 

most westerly tree? A. That is a telegraph pole.
Q. Now, how close is the most westerly tele- 20 

graph pole shown on the map to the nearest rail?
A. 9 feet.

Q. And of the group of nine trees shown on the 
map in the immediate vicinity of Kenilworth place, 
what is the distance from the most westerly of 
that group to the most easterly of it? A. (Meas­
uring on map.) 88 feet.

Q. What is the building indicated on the map 
to the west of the fence at Kenilworth place? A. 30 
That is an artificial ice plant.

Q. And the most northerly corner of that is how 
far from the nearest track? A. Which track do 
you mean, the same one that we have been measur­
ing to?

Q. Yes. [Measuring on map.] 24 feet.
Q. Does that also obstruct the vision to the 

west as does the fence at Kenilworth place? A.
It does; the fence obstructs it before—

Q- That also obstructs the vision to the west? 4 0
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A. It doesn’t obstruct it more than the fence, ex­
cept the high points.

Q. Does it not extend closer to the track than 
the fence? A. No, sir.

Q. Does not your map indicate that it does? 
A. No, sir; that is a low platform, about 4 feet 
above the ground.

Q. You understood my question this morning,
1 when I asked you whether you had made any 

other observations, other than the one from the 
corner of the garage, did you not? A. I under­
stood it to mean any observations of that char­
acter; that is, precise observations.

Q. Although you understood me to say “any 
observations,” did you not? A. Well, we had 
under consideration observations of the character 
that we were talking about at the time; at least, 

20 I understood it that way.
Q. You understood me to mean any observa­

tions, did you not? A. I understood you to mean 
observations of that character.

Q. Since you have been at lunch have you been 
talking with your counsel? A. Not as to obser­
vations.

Q. But you have been speaking with him as to
the testimony you gave this morning? A. No,
sir.

30 Q. All of these observations, I understand, were 
made on a sunshiny day in April? A. I am not 
precisely clear as to what sort of weather it was. 
It was an ordinary day, not remarkably bright 
and not dull; it was an ordinary, clear day.

Q. Do you know whether the sun was shining? 
A. Yes, the sun was shining.

Q. Then, I say, the observations were made on 
a sunshiny day? A. A clear day.

40 Q . Well, the sun was shining, was it not? A. 
Yes, the sun was shining.
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Mr. Scott: I omitted one or two ques­
tions. I would like the permission of the 
Court to ask Mr. Drake one or two ques­
tions that I omitted.

The Court: You may ask them.

F urther D irect E xam ination  by Mr. Scott.
Q. I would like you to state the distance from 

the crossing of the first tree, Mr. Drake. A. 
[Measuring on map.] 275 feet.

Q. And the next tree west from that tree? A. 
(Measuring on map.) 69 feet.

Q. And the distance to the third tree west from 
the second tree west? A. [Measuring on map.] 
54 feet.

F urther Cross E x a m inatio n  by Mr. Flanagan:
Q. Now, suppose you give us the distances of the 

poles from Harrison street going west. A. [Meas­
uring on map.] The first pole is 56 feet.

Q. 56 feet? A. Yes, sir.
Q. Now, the next obstacle, whether it be a tree 

or a pole? A. [Measuring on map.] 128 feet.
Q. What is it, a tree or a pole? A. A pole.
Q. [By the Court.] 128 feet additional to the 

56? A. Additional to the 56; yes, sir.
Q. [By Mr. Flanagan.] And the next? A. The 

next is a tree. [Measuring on map.] 91 feet.
Q.[By the Court.] Does that make up your 275 

feet? A. That should make up the 275 feet.
Q. [By Mr. Flanagan.] And the next obstacle is 

what? A. The next obstacle is a telegraph pole, 
and that distance is 48 feet.

Q. And the next? A. The next is a tree, at a 
distance of 21 feet, and the next is a tree, at a 
distance of 54 feet.
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Q. Yes. A. And the next is a telegraph pole, 
at a distance of 57 feet, and the next is a tree, 
at a distance of 7 feet.

Q. 7 feet? A. 7 feet. 50 feet beyond that is 
another tree, and that brings us up to the group.

Q. Of three trees? A. No, not three; it was 
nine trees.

10 B y Th e  Co u r t:

Q. You say 6 feet? A. This last distance was 
50 feet.

Q. 57 and then 7? A. Then 7.
Q. And then what? A. Then 50.
Q. 50? A. Yes, sir.
Q. (By Mr. Flanagan.) Continue. A. There 

are two trees together there; they are about 2 
feet apart.

Q. (By the ¡Court.) How far beyond the 50
20 feet? A. The next tree beyond the 50 is 2 feet.

Q. 2 feet? A. 2 feet.
Q. And two trees? A. No, the distance of 50 

feet took us to a tree and the distance of 2 feet 
to another tree; they are growing right close to­
gether. Then 27 feet takes us to a group of three 
trees, 20 feet more to another tree, 14 feet to an­
other tree, 1 foot to another, 20 feet to a telegraph 
pole, and beyond that about 6 feet to the last

30 tre e -

B y Mr. F la n a g a n :

Q. That brings you up to the vicinity of the 
fence at Kenilworth place? A. That takes us be 
vond the fence; that takes us about 51 feet be­
yond the fence.

Q. These distances you measured from the cen­
ter line of Harrison Street? A. The center of 
Harrison Street.

Q. As you stand near the track, the southerly
40
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rail of the eastbound track, facing north, if the 
safety gate on that side were up that would be 
the first obstruction that would meet your vision, 
would it not? A. Yes.

Q. How far from the safety gate is the first 
pole? A. (Measuring on map). About 25 feet,

Q. 25 feet from the first pole to the safety gate?
4. To the gate post.

10Q. To the gate post? A. Yes, sir.
Q. Mr. Drake, were any photographs made at 

the time you made this survey? A. Not at the 
time we made the survey.

Q. Not at that time? A. Not on that day, 
no, sir.

Q\ Were they made, to your knowledge, any 
other time? A. There were photographs made 
some time previous to that.

Q. Do you know how shortly previous? A 20 
No, I don’t know.

Q. Well, within a month? A. Oh, it was sev­
eral months before that.

Q. Were you present when they were made?
A. Yes, sir.

F urther D irect E xam ination  by Mr. Scott:

Q. Mr. Drake, do you know whether these were 
the photographs taken at that time (photographs

O f)
shown to witness) ?

Mr. F l a n a g a n : One moment.
Th e  Co u r t: This is merely for the pur­

pose of identification, I suppose?
Mr. Scott: F or the purpose of identifica­

tion.
T h e  Co u r t: J u st show them  a ll to  him  

'How m any are there?
Mr. S cott: F ive.

40
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The Court: Witness being shown five 
photographs.

Question read.
A. Yes, sir.

Mr. Scott: I ask that they be marked 
for identification.

Photographs identified by witness mark­
ed respectively D-4, D-5, D-6 and D-7 for 
identification.

Q. Who took those photographs? By whom 
were these photographs taken? A. Mr. Bunnell.

F urther Cross E xam ination  by Mr. F lanagan :

Q. How many photographs were taken, do you 
20 know? A. Five.

Q. No more? A. No more.

Otto K raft, sworn in  behalf oi' defendant.

D irect E xam ination  by Mr. Scott:

Q. Mr. Kraft, what is your business? A. 1 
inn a locomotive air brake man.

Q. Did you for the purpose of this trial weigh 
30 the bell of engine 916? A. I did.

Q. And will you tell the Court and jury what 
that bell weighed? A. The bell weighs 107 1-2 
pounds.

Q. And what did the tongue of the bell weigh? 
A. Eight and a half pounds.

Cross E xam ination  by Mr. F lanagan :

Q*. When did you weigh this bell and tongue? 
40 A. Why, I believe about eighteen months ago.
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Q. Sir? A. I weighed them about seventeen 
or eighteen months ago, I believe.

Q. How long was that after the accident? A. 
Well, I don’t know anything about the accident

Q. Well, the accident occurred on January 25, 
1913. Now, do you know the date on which you 
weighed these things? A. When did the accident 
happen?

Q. January 25, 1913. A. Why, I weighed the *0 
bell—well, that might have been about a year 
after the accident.

Q. Do you know anything about the bell or the 
tongue before that? A. No, sir.

Mr. F l a n a g a n : Unless this is connected 
up, sir, I think that testimony should be 
stricken out.

Th e  Court: I will take the evidence.

W atson B. B unnell , sworn in behalf of de­
fendant.

D irect E xam ination  by Mr. S cott:

Q. Mr. Bunnell, what is your business? A. 
Photographer.

Q. For the Lackawanna Railroad? A. Yes, sir.
Q. And how long have you been piiotographer?

A. Ten years or more.
Q. Do you know where Harrison Street, East 

Orange is? A. Yes, sir.
Q. Did you ever take any photographs of Har­

rison Street, East Orange, when Mr. Drake was 
present? A. I have.

Q. How many times have you taken photo­
graphs of Harrison Street, in East Orange, when 
Mr. Drake was present? A. One, to my knowl­
edge. I don’t keep a record of all that were 4G 
present.
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Q. I show you five photographs, one marked 
D-2 for identification, one marked D-7 for iden­
tification, one marked D-6 for identification, one 
marked D-5 for identification and one marked 
D-4 for identification, and ask you whether those 
are the photographs that you took at the time 
Mr. Drake was present (photographs shown to 
witness)? A. They are.

Q. Taking, first, the photograph furthest away 
from the nearest rail of the eastbound track on 
the southerly side, will you tell the Court and 
jury where your camera was when you took that 
photograph?

Th e  Co u r t: Can you te ll us also how 
that is  m arked?

W it n e ss : That is marked C 2411.
Th e  Co u r t: N o, I mean the stenograph- 

20 er’s mark ?
W it n e ss : D-2.

Q. I show you D-2 for identification and ask 
you where your camera was when you took 
that photograph? A. The camera was in the 
center of Harrison Street at a point 50 feet south 
of the south rail of the eastbound track, looking 
in a westerly direction.

Q. I  show you a photograph marked D-7 for 
30 identification, and ask you where your camera was 

when that photograph was taken (shown to wit­
ness) ? A. My number is C 2412. It was taken 
at a point 40 feet south of the south rail of the 
eastbound track, looking west.

Q. (B y the  Court.) 10 feet nearer the track 
than the other? A. Yes, sir.

Q. ( B y Mr. Scott. ) I show  you another photo­
graph, marked D-6 for identification, and ask you 
where your cam era w as when you took that 

40 (photograph shown to  w itn ess). A. Photograph
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No. C 2413. It was taken at a point 30 feet south 
of the south rail of the eastbound track, looking 
west.

Q. I show you another photograph, marked D-5 
for identification (photograph shown to wit 
ness)—

Th e  Co u r t: These were all taken in the 
center of 'Harrison Street?

W itness : Yes, sir.
Th e  Co u r t: On the center line?
W it n e ss : The center line of Harrison 

Street.
Q. I show you D-5 for identification, and ask 

you where your camera was when you took that 
(photograph shown to witness) ? A. This is 
photograph C 2414. It was taken 20 feet south 
of the south rail of the eastbound track, in the 
center of Harrison Street, looking west.

Q. I show you photograph D-4 for identifica­
tion, and ask you where your camera was when 
you took that (photograph shown to witness)? 
A. This view was taken on the center line of 
Harrison Street at a point 5 feet south of the 
south rail of the eastbound track.

Q. What have you to say as to whether those 
photographs correctly represent the conditions at 
the time you took them? A. They do.

Q. And in what direction was your camera 
pointed? A. Westward.

Mr. S cott: I offer these photographs in 
evidence.

Mr. F lanagan  : There has been no effort 
to establish that these conditions were the 
conditions that were present at the time 
of this accident. For that reason I do not; 
think they are evidential, sir.

The Co u r t: There is evidence to show

10

20

30

40
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that the structures, including the trees and 
poles—there is not very much about poles, 
but the trees and bushes—there is evidence 
tending to show, I think, that they are the 
same. The witness said the buildings were 
the same; that is, the corner building, the 
garage, and the Kenilworth place fence.
It is true that they do not show the at- 10 ■mospheric conditions that existed at quar­
ter before five in the morning, and they 
could not be used for that purpose, but I 
think they may be used for the purpose of 
showing the situation and character of the 
fixed features of the scene. For that pur­
pose, I think they are available. Do you 
offer them in evidence?

Mr. S cott: Yes, sir.
20 Th e  Co u r t: I w ill receive them.

Photographs marked respectively Ex. 
D-2, Ex. D-4, Ex. D-5, Ex. D-6 and Ex. D-7.

Cross E xam ination  by Mr. F la n a g a n :

Q. These photographs were taken when, Mr. 
Bunnell? A. December 23, 1914.

Q. What sort of a day was it? A. It was fair­
ly clear; I think it was a very—a day very much 

30 the same as today, I think.
Q. Was the sun shining? A. I don’t think the 

sun was shining. I can probably tell by the looks 
of the pictures. I don’t make a note of those 
things (photographs handed to witness). Yes, 
sir; a sunshiny day.

Qf. These photographs indicate that the sun was 
shining quite brightly, do they not? A. Yes, sir.

Q. In other words, it was a clear, cold—was 
it a cold day? A. I think it was cold, yes, freez- 

40 ing, I should judge.
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Q. And you made no observations to see how 
far one might see down the track to the west a+ 
these various distances from the track, did you?
A. No more than comes incidental with the pho­
tographs; I  made no tests or anything to see how 
far I could see.

Q. How high was your camera from the ground 
when you took this five foot view? A. 5 feet 2
the height of an ordinary person’s eyes, standing 10 
on the ground. *

Q. How many times did you make photographs?
A. In connection with this place?

Q. Yes. A. Once.
Q. Had you been to the Harrison Street cross­

ing on more than one occasion for the purpose 
of making photographs? A. Yes, sir.

Q. On how many occasions? A. I think onlv 
once before. I took photographs for the engineer­
ing department in regard to future things before 20 
1 knew anything about this case; it was about a 
¿ear before these were taken, maybe more than a 
¿ear. Those were general views up and down the 
track, north and south, only three views.

Q. Did you take these views at the time Mr. 
rake made his observations for the purpose of 

making this^ map? A. Mr. Drake made no sur­
vey at the time he was with me; he only helped
me measure the distances; we measured the dis- 30 
tamces.

Q. Who measured the distances, you or Mr.
Take? A. Both together.
Q. !He held the tape? A. He held one end of 

the tape and I held the other.
Q. You made no photograph 10 feet from the 

track, did you? A. I did.
Q- You did? A. Yes, sir.

Th e  Co u r t: You did n ot m ention it ;  
you w ent from  20 feet to 5 feet. 40
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Qf. Just look at your notes again on these pho­
tographs and tell me whether you made any pho­
tograph 10 feet from the track. A. (Referring 
to photograph). I did. It isn’t with this bunch 
of photographs.

Q. Oh, it is not with the bunch of photographs? 
A. No.

Q. Did you make a view? A. Yes, sir.
Q. Do you know where that photograph is? A. 

t do not.
Q. Where was it when you last saw it? A. 

The last I saw it it was sent from my office.
Q. You sent it from your office to the legal de­

partment? A. Yes, sir—the claim department.
Q. And you have not seen it since? A. No, 

sir.

20 Re-Direct Examination by Mr. Scott:

Q\ Mr. Bunnell, on the back of these photo­
graphs there is indicated in typewriting the posi­
tion of your camera, the distance it was from the 
crossing? A. Yes, sir.

Q. (B y Mr. F lanagan.) That is, from the 
southerly rail of the eastbound track? A. Yes, 
sir.

Q. (B y the Court.) Measured on the center 
line of Harrison Street? A. Yes, sir.

The map produced by defendant and 
heretofore referred to is offered in evidence 
and marked Exhibit D-8.

40
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Howard M. Bird, sworn in behalf of defend­
ant.

Direct Examination by Mr. Scott:

Q. Mr. Bird, you were an engine man of the 
Lackawanna Kailroad Company on January 25 
1913? A. Yes, sir.

Q. And on January 25, 1913, do you remember io 
having an accident in East Orange? A. Yes, sir.

Q. Where did you take charge of your train, 
or engine, on that day? A. I took charge at 
iloboken.

Qi. And at what time? A. About 8 :30, I should 
judge.

Q. 8:30 when? A. In the evening. I am not 
positive about the beginning of it, about the start­
ing point.

Q. And where did you go to? A. I went to 20 
Gladstone.

Q. And was it after you went from 'Hoboken 
to Gladstone that the accident occurred? A. Yes, 
on my way back.

Q. When you left Gladstone did you have any 
train attached to your engine? A. No, sir.

Q. Your engine was running what they call 
light? A. That is right.

Q. And who was on that engine with you? A.
The fireman and the flagman. 30

Q. And who was the flagman? A. George 
Weber.

Q. About what time did you leave Gladstone 
on the day of the accident? A. About 3:10.

Q. Will you tell the jury the number of your 
engine? A. 916.

Q- Did you have a bell on that engine? A.
Yes, sir.

Q. I would like you to explain to the jury how
40
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that bell is rung? A. It is rung by air, auto 
matically.

Q. Explain a little more in detail what you 
mean when you say “automatically.” A. There 
is a bell-ringing valve right underneath the bell, 
and it works on a plunger, and this here valve is 
worked by air, and the plunger is connected to 
the crank on the bell, and that rings the bell.

10 Q". Have you any recollection whether your bell
was ringing about the time of the accident? A. 
Have I any recollection?

Q. Have you any recollection? A. Yes, sir.
Q. What have you to say as to whether it was 

ringing at the time of the accident or not? A. 
Well, the accident made me take more notice to 
the bell ringing, and I also got up back on the 
engine and shut the bell off; I didn’t get entirely 

20 off the engine, but I got part way out, and I went 
back and shut the bell off.

Q. Can you tell us where you started this bell 
ringing? A. Millburn.

Q. And where is Millburn, east or west of Har­
rison Street? A. West.

Q. About how far west of Harrison Street cross­
ing? A. About nine miles, I should judge, eight 
or nine.

Q. What have you to say as to whether the bell 
30 continued ringing after you started the air on 

the bell at Millburn and until after the accident 
happened?

Objected to as leading.
The Court: I t is objectionable in form 

I sustain the objection.
Question withdrawn.

Q. After you started the bell ringing, when 
did you stop it ringing? A. After I stopped 

40 the engine.
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Q. From the time yon started the hell ringing 
at Millburn until you stopped it ringing, what 
have you to say as to whether it was ringing?

Objected to as leading.
Objection overruled.

A. What have I to say in regard to its ringing?
Th e  Co u r t: Yes.
Witness: It was ringing.

Q. And will you tell the jury for what distance 
your bell rang after you left Millburn? A. Why, 
about eight or nine miles.

Q. You have told us that you turned off the 
air, or stopped the bell. Where did that occur? 
A. Where did I stop the bell?

Q. Yes. A. After I stopped the engine there 
at Brick Church, there on that crossing. I don’t 
know the name of the street.

Q‘. Was that before or after the accident? A. 
After the accident.

Q. And about how far from Brick Church sta­
tion was it that you stopped the bell? A. Well, 
the lower end of the platform there. The plat­
form there runs between both crossings, prac­
tically all the way up from one crossing to the 
other. We were down to the lower end of the 
platform. I don’t know just how far it is, how 
many feet.

Q. Will you describe more in detail just how 
you came to stop the bell ringing? A. By turn­
ing off the air.

Q. Well, how did you come to stop it? A. 
Well, on account of stopping the engine. Stop 
ping the engine, standing there while I went back 
to see what I had struck, it wasn’t  necessary for 
me to have the bell ringing, and I stopped the 
bell.

10

20

30

40
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Q. Did you see the plaintiff after the accident? 
A. Yes, sir.

Q. Where was he? A. He was about half-way 
down the platform, the Brick Church platform, as 
near I could judge, about half-way down.

Q. What was he doing? A. He was coming 
after me, or someone in charge of the engine.

Q. Prior to the accident in question had you 
1 ever had any other accident?

Mr. F lanagan: I object to that. I 
cannot see the materiality or relevancy of 
it.

The Court: I sustain the objection. 
Defendant’s counsel prays an exception 

to this ruling of the Court.
Exception noted as ground of appeal.

20 Cross Examination Bit Mr. F lanagan:

Q. You say you met the plaintiff immediately 
after the accident half-way down the platform.' 
A. Yes, sir.

Q. 'How far was* that from the Harrison Street 
crossing? A. Well, I don’t know just the dis­
tance. It would probably be just a short block, 
the distance of a short block.

Q. Well, 250 or 300 feet? A. Probably, yes.
200.

Q. What? A. Probably 200 feet.
Q. Well, was it as much as 300 feet? A. No, I 

shouldn’t say so.
Qf. Well, would you say 250? A. About 200 

feet.
Q. About 200 feet easterly from the Harrison 

Street crossing? A. Yes, sir.
By the Court:

Q. To the point where your engine stopped? 
A. No.

40
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Q. Is that it? A. No, I was going back, and 
I met him coming down towards where my engine 
stopped.

Q. You are speaking of the place where you 
met him? A. Met him, yes.
By Mr. F lanagan:

Q. Where did you stop your engine? A. Well, 
the front end of the engine was right on the next 10 
crossing. I don’t know the name of the streets.

Q. How far is that from the Harrison Street 
crossing? A. Well, I should judge about two 
short blocks.

Q. That is, 400 feet? A. 400 or 500 feet.
Q. And you talked to the plaintiff, did you not. 

when you met him? A. Yes, sir.
Q. And you said to him, did you not, “What 

did I hit”? A. No, sir; I don’t  remember saying 
that to him.

Q. You may have said it to him? A. I don’t 
think so.

Q. Did you tell him that you did not know 
what you hit? A. I don’t  remember that; no, 
sir.

Q. You don’t remember that? A. I don’t re­
member that.

The Court: That question is not ob­
jected to, but in what point of view would 30 
it be competent?

Mr. F lanagan : I am just testing his 
recollection, with a view to—

Witness: I knew what I hit.
Mr. F lanagan : With a view to his prey 

ious testimony, in this trial.
The Court: What is that?
Mr. F lanagan: I am directing these 

questions to the witness with a view of 
testing his credibility, in view of his prev- 40
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ions testimony in the trial of this case.
The Court: Credibility is to be tested, 

as a general rule, as to matters that are 
relevant and competent. I do not know 
how this is affected by the question of prev­
ious testimony. The general rule is that 
agents who are employed to do things are 
not agents whose statements bind their 

10 employers. Mr. Scott could not use state­
ments made by an engineer or a fireman. 
In the case of an accident on a trolley 
car, or where there is a suit brought for 
personal injury, the plaintiff cannot inquire 
what the conductor or motorman said aboui 
the accident, because they are not employed 
for that purpose; they are employed to run 
cars, not to talk about things. Now, here 
is a man who is employed to run an en- 

20 gine. If the question is not objected to,
and, as you say, you already have some tes­
timony on the subject in this ease, prob­
ably I ought not to object myself, but I 
do not think it is competent.

Qf. Did you see the plaintiff driving his wagon 
across the track before you stopped him? A. 
No, sir.

Q. You did not? A. No, sir; I didn’t see him,
30 no. Before I struck him?

Q. Yes. A. No, sir; I saw the horse and wa­
gon, but I didn’t see him.

Q. How far away were the horse and wagon 
when you saw them? A. I should judge about 
50 feet.

Q. How fast was your engine going? A. About 
thirty miles per hour, not over thirty miles per 
hour.

Q. Not over thirty miles? A. Not over thirty 
40 miles per hour, to the best of my judgment.
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Q. How long had yon been a locomotive engin­
eer before this accident, Mr. Bird? A. About 
thirteen months.

Q. You are still in the employ of the Dela­
ware, Lackawanna & Western Bailroad Company?
A. Yes, sir.

Q. At the time this accident happened it was 
very dark, was it not? A. Yes, sir; five o’clock 
in the morning, or 5:03, it was dark. 10

Q. And the condition of the atmosphere? A. 
Clear.

Q. Clear? A. Clear.
Q. You say that it was not misty? A. It was 

not misty.
Q. What time did you leave, or did you pass, 

Millburn crossing? A. Probably about 4:46 or 
1:47, about that time.

Q*. 4:47? A. Yes, sir.
7 20Q. And what time did this accident occur? A.

5:03.
Q. 5:03? A. Yes, sir.
Q. So that it took you sixteen minutes to make 

the run from the Millburn crossing to Harrison 
Street? A. Yes, sir.

Q. Mr. Bird, were you asked this question upon 
your direct examination by Mr. Scott upon the 
previous trial of this case? I am reading from 
page 57. “Question: What is the first knowledge 3Q 
you had”?—referring to the fact that the plaintiff 
was about to cross the track. Answer: The first 
knowledge I had I saw him dodge right up in 
front of me about 50 feet, and, of course, I made 
the emergency application of the brake, and done 
my best to stop, but failed to do so, hitting the 
horse.” A. When I said, “him” I meant—

Q. No, answer my question. Did you so ans 
wer? A. Yes, sir; I did.

Q. And were you asked this question: “Ques- 40
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tion: Yes, when you saw him first. Answer: Oh, 
when I saw him first; probably 50 feet, to the 
best of my ability”? A. Yes, sir.

Q. Were you asked and did you answer that 
way? A. Yes, sir.

Q. Now, when you met the plaintiff immediate­
ly after the accident did you not tell him that the 
bell had not been rung as you approached the 
crossing? A. No, sir.

Q. What was the fireman’s name who was with 
you that morning? A. I can’t remember. 'He 
quit soon afterwards and went away. It was the 
first time I had ever had him in my life.

Q. Is he in the courtroom? A. No, he quit the 
load and went off some place shortly afterwards. 
He had only been here probably three or four 
months all told.

20 Q1. Did you see the plaintiff hurled out of the
wagon? A. No, sir.

Q. Did you see anyone else in the vicinity of 
the crossing immediately after the accident?

Objected to as immaterial.
Objection overruled.
Defendant’s counsel prays an exception 

to this ruling of the Court.
Exception noted as ground of appeal.

ao A. Why, yes, I saw the gateman after I went 
back on the crossing.

Q. And where was he? A. Walking around on 
the crossing.

Q. He was an Italian, was he not? A. Well, 
I don’t  know; I couldn’t tell you; I didn’t ask 
him.

Q. At the time your engine crossed the Har- 
fetreeo crossing that morning were the gate-, 

up or down? A. Up.
Q. When did you see that they were up? A.40
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I saw they were up when I went by there; thej 
were up still when I went back.

Q. You did not observe that they were up until 
just about the time you were to cross? A. About 
the time I got across there, yes.

Q. Why? A. Well, in the first place, looking 
parallel with the track, you can’t  always see those 
gates until you get very near onto them.

Q. And, of course, it was dark that morning? *o 
A. Yes. There are electric lights along there.

Q. Where do you say there are electric lights?
A. All along that street there; that is, especially 
on the crossing. I am not positive whether they 
are all up the street or not, but there are electric 
lights on that crossing.

Q. Mr. Bird, are you sure whether they are 
electric lights or gas lights? A. Well, I am not 
sure whether they are electric lights or gas lights ; 
there are lights, anyhow. 20

Q. Is it not a fact that there is but one gas 
light at that crossing, and that is on the southerly 
side of the crossing? A. I wouldn’t say positive 
on that.

Q. Is it not a fact also that there are no elec­
tric lights after that until you get up to the next 
crossing—going west? A. I don’t know; I 
wouldn’t say anything about that, because I am 
not familiar with the streets. All I am familiar 
with is the tracks. 30

Mr. Scott: I desire to offer in evidence 
photograph marked D-3 for identification, 
which has been testified to and identified 
by the plaintiff as representing the condi­
tions, outside of the snow, at the time at 
the crossing in question.

Photograph marked Exhibit D-3
By the Court:

Q’. Mr. Bird, did you have a red light on your 
engine? A. Yes, sir.

40
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Q. Where was it? A. On the rear end of the 
tank.

Q. What kind of a light was it? A. A lantern.
Q. An ordinary oil light? A. Yes, sir, an or­

dinary oil light.
Q. With red glass? A. Yes, sir.
Q. You say when your engine came to a stop 

that it was about on the line of the next street 
10 east of the Brick Church station, if I remember 

light? A. Yes, sir.
Q. You do not recall the name of that street? 

A. No, I do not. I am not familiar with the 
streets.

Q. The name of it is Halsted Street. That cau 
be proved, if it is important. What was the 
length of your engine and tank, about? A. Prob­
ably 35 feet.

0 Q. Then your red light was about 35 feet west 
of the westerly line of Halsted Street? A. Yes, 
sir.

Q. Assuming that to be Halsted Street? A 
Yes, sir.

Q. I do not know that I quite understood when 
you stopped this bell ringing. When you got off 
the engine, you said, you shut it off? A. Yes, sir.

Q. What did you shut it off for? A. Because 
I didn’t want to annoy the people around there 

30 any more than I could help. There are bulletins 
posted up about blowing the whistle and ringing 
the bell in Orange.

Q. How long before you started again? A. I 
went back and got the plaintiff’s name and ad­
dress, and walked the full length of the platform ; 
I don’t  know just how long it was; probably
twelve or fifteen minutes.

Q'. Then you did start up again? A. Yes, sir;
we started up again.

Q. And how about the bell? A. The bell also. 
Q. Did the bell ring all right? A. Yes, sir.

40
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Q. There was nothing worng with the mechan­
ism? A. No, sir.

Q. 'How long did it ring? A. All the way down 
to Roseville Avenue. It is customary to ring a 
bell all that distance.
By Mr. Flanagan:

Q. Is not that the reason you say you rung it, 
because it was customary to ring it? A. No, sir. 10

Q. How many times did you make this trip at 
that time in the morning before the accident? A. 
Probably never at that time in the morning.

Q. But at other times during the day? A.
Yes, at most any time in the day or night.

Q. How many times did you maSe this trip 
from Gladstone to Hoboken? A. We didn’t have 
any regular trip up there; we were just sent uy 
there off and on, probably once a week or once a

20month; it is hard to tell.
Q. How many times do you suppose you had 

made that trip before the accident? A. That 
same kind of trip?

Q. Any time of day. A. Oh, I don’t know; 
probably hundreds of times.

Q. How many times have you ever made it at 
that time in the morning? A. Well, I couldn’t 
say that I ever made it at that time in the morn­
ing- so

Q. To the best of your recollection, you had 
never made it at that hour in the morning? A.
No, I don’t know; I couldn’t say. To the best 
of my recollection, I couldn’t swear that I mad? ; 
it at that time in the morning. I have been 
through there at all hours, but probably not just 
that time.

Mr. S cott: I offer in evidence the in­
terrogatories and the answers. They are

°  . . .  4 0marked D-l and D-1A for identification.
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Marked respectively Exhibit D-l and Ex­
hibit D-1A.

The Court asks the jury whether they 
want to view the crossing in question, and 
they respond that they do.

George G. Weber, sworn in behalf of defend- 
10 ant.

Direct E xamination by Mr. Scott:

Q’. Mr. Weber, your business? A. Flagman on 
the Lackawanna Railroad.

Q. And you have been for how long? A. Go­
ing on eight years now not over.

Q. Do you know Mr. Bird? A. Yes, sir.
Q. Were you on an engine with him in Jan- 

20 aary, 1913? A. Yes, sir.
Q\ Do you recall an accident happening in the 

Oranges? A. Yes, sir.
Q. Did you see this young man there on that 

day (indicating)? A. Did I see him that day?
Q. The plaintiff—did you see Mr. Schnacken- 

Lerg? A. Yes, sir.
Q. Where did you go on the engine with Mr. 

Bird? A. Hoboken.
Q. And did you go out to Gladstone with him? 

A. Yes, sir.
Q. And come back with him? A. Yes, sir.
Q. 'Have you any recollection relative to the 

bell ringing on the morning of the accident? A 
Yes, sir.

Q. Will you tell the jury what your recollection 
is as to when the bell started ringing prior to the 
accident? A. Why, I can, on account of the acci­
dent made my attention to the bell ringing.

40 Q. About when did it start? A. Oh, at Mill- 
burn.
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Q*. Can you tell the jury when it stopped ring­
ing? A. Yes, sir.

Q. When? A. I t stopped after the engine had 
stopped.

Q. And where did the engine stop? A. Well, 
just east of Brick Church station; that is, near 
the other crossing. I don’t  know what the name 
of it is.

Q. Do you know what the name of that cross­
ing is? A. No, sir; I do not.
By th e  Co u r t:

Q. Do you mean east? A. East of Brick 
Church station.

Q. Are you sure that you mean east? A. Yes, 
sir.

Q. The engine ran down by the station? A. 
Yes, sir.

Q. And stopped? A. Yes, sir.
Th e  Co u r t: Yes, you are right.

By Mr. Scott:

Q. Will you tell the jury what happened to the 
bell from the time it started ringing at Millburn 
until it was stopped after the engine stopped, 
east of Brick Church station? A. How is that, 
Mr. Scott?

Q. (Question read.) What happened to the 
bell?

Q. Yes. A. I don’t understand what you mean 
in that question, Mr. Scott. -

Q. (B y th e  Court.) What did the bell do? A. 
Why, the bell was ringing, if that is what you 
mean.

Of. (B y Mr. S cott.) Will you tell the jury 
how you recall the fact that the bell was stopped 
ringing? A. Why, the engineer climbed up on 
the engine and closed it off, shut it off.

10
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Q. Did you see the accident to Mr. Schnacken- 
berg? A. Well, no, I haven’t seen it; I only seen 
some subject approach to the crossing, and he put 
the air brake on, and I said to the engineer, 
“What did you do, get him”? That is all that 
was said.

Q. What kind of weather was it? A. Why, it
was a dark night, clear.

10 Q. On the rear of the tender of your engine 
did you have any lights? A. Yes, sir.

Q. What color of lights did you have? A. Red 
light.

Q. And where were they placed on the engine? 
A. Back of the engine.

Q. What part of the engine? A. Why, in the 
tender.

Q. And do you know whether they were on the 
20 right or left hand side of the tender? A. Why, 

they were in the back, where the step is on, where 
you climb up on the back; they are in the center 
of the back.

Q. How large were those lights? A. Oh, I 
don’t know exactly; ordinary lights.

Q. Can you indicate to the jury about how large 
they were? A. About that size, I should judge 
(indicating).

Q. That is, you mean—A. Round.
30 Q. About ten inches or more in circumference? 

A. I guess about that.
Q. And about how tall, or how high? A. You 

mean the frame and all?
Qf. Yes, the frame and all. A. Oh, about seven 

inches.
Q. Do you know anything about whether the 

headlight was lit on the engine or not? A. Yes, 
sir; it was lit.

Q. You say it was lit? A. Yes, sir.40
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Cross Examination by Mr. F lanagan:

Q. Your engine stopped in front of the Brick 
Church station? A. No, little east.

Q. And how many lights are there around th<. 
station there? A. 'How many lights are there 
there?

Q. Yes. Quite a number there, are there not? 
A. Oh, yes.

Q. And it was pretty brightly lighted around 
the station there? A. I don’t remember; that l 
couldn’t say.

Q. Well, what is your recollection as to how 
many lights there were around the station? A. 
1 couldn’t remember that.

Q. Well, would you say as many as fifteen or 
twenty? A. I wouldn’t say neither one, because 
l don’t remember.

Q. Well, would you say there were as many as 
ten? A. I couldn’t say that.

Q. But you know there were enough to make 
it fairly bright around the station? A. There 
were some lights; I don’t know how many.

Q. You had no difficulty in seeing in the vicin­
ity of the station? A. Oh, no.

Q\ Do you now say that you knew that you had 
hit an object approaching the track before the 
collision—at the time of the collision? A. I 
didn’t know it until after the collision; no, sir.

Q. You did not know until after? A. No, sir.
Q. Where was it you had this conversation you 

speak of with the engineer before the collision, 
how many feet from the crossing? A. Before the 
collision? Not until after he hit it.

Q. What? A. Not till after he hit the subject.
Q, You told us a moment ago on direct exam­

ination that you saw something, and then you said 
to the engineer, “Well, did you get him”? A. 
Well, in that way, yes, I did sav that.
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Q. And was that before the collision? A. Just 
a second, just enough to say the words, that is 
all.

Q. And how far away was this object whea 
you saw it? A. Oh, I don’t know. I couldn’t see 
very good, you know. I was on the left hand side 
of the engine. Probably 20 feet before I seen it.

10 ^ ou mean this object was crossing the track
20 feet ahead of your engine? A. Just loomed 
up to me, and at that moment he put the brake 
on, and I said, “Did you get him”? I made the 
remark.

Q. Did you see anything else about the crossing 
when you came back, in addition to the plaintiff?

Objected to as immaterial.
Objection overruled.
Defendant’s counsel prays an exception 

to this ruling of the Court.
Exception noted as ground of appeal.

A. Why, the flagman was on the crossing; that 
was all.

Q. The flagman or the gateman? A. Or the 
gateman, as you would call it.

Q. You call him the flagman? A. We call him 
the flagman, yes, sir—the protection of the cross­
ing.

30 Q. He was an Italian? A. I could not say.
Ql He is not there now, is he? A. That I 

couldn’t say.
Q. He is not flagman there now, is he?

Objected to as immaterial.
Q. Well, have you seen him since the accident? 

A. No, sir.
P»y the Court:

Q. Mr. Weber, did you go back with the en­
gineer? A. Yes, sir.

40
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Q. Toward the place of the accident? A. Yes, 
sir.

Q. You stopped, you say, east of the Brick 
Church station—the engine stopped—A. Yes, sir.

Q. —east of the Brick Church station? A. Yes 
sir.

Q. Do you remember a street, the next street 
east to the station? A. Do I know the name?

Q. No, do you know that there is a street there? 10 
A. Yes, sir.

Q. How near did your engine stoj to that street9 
A. I think it was partly on the street, if I am 
not mistaken.

Q. When you walked back did you or did you 
not pass the Brick Church station building? A. 
When I walked back? Yes.

Q. When you walked back? A. Yes, sir.
Q. The platform or the sidewalk, does it run 2G 

all the way from one street to the other? A. Yes, 
sir.

Q. And do you remember how much you had 
got beyond the Brick Church building before you 
met Mr. Schnackenherg? A. Not exactly; I think 
we met him right near the Brick Church station, 
where we met him running down towards us.

Q. Where was it that you saw the gateman?
A. At the crossing.

QS- At the crossing where the accident took 30 
place? A. Yes, sir.

Q. And at 'that time was Mr. Schnackenberg 
with you? A. Yes, sir.

Q. Is it your recollection that he walked back 
with you or that you met him? A. Why, he met 
us, and then we walked back to the crossing to 
see how much damage there was.

Q. You walked back together? A. Yes, sir.
Q. Can you give us any idea of the distance 

that you walked back together ? A. Oh, about 200 
feet.

40
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Q. After you met him you walked back about 
200 feet? A. Yes, about 200 feet.
By Mr. F lanagan:

Q. How far were you east of the Brick Church 
station when the engine stopped? A. How far 
east?

Q. Yes. A. You mean with the engine?
10 Q. Yes. A. Why, about that crossing there; 

I think the head end of the engine was on the 
trussing.

Q. And how many feet is that east of the Brick 
Church station? A. Oh, I don’t know; I suppose 
a short block, about 200 feet, maybe, or 175 feet, 
something like that.

Qt And about how many feet would you say 
from the Harrison Street crossing? A. Did the 
engine stop?

Q. Yes. A. About 400 feet, or two short 
blocks.

Q. Would you say that your engine was no 
more than 10 or 15 feet east of the Brick Church 
station when it stopped? Did you say that? A. 
10 or 15 feet east?

Q. Yes. A. No, sir; I did not; I said she was 
east of Brick Church station.

Q. Well, how many feet—that is, towards New 
30 York? A. Well, a small block probably.

Q. A small block? A. Yes, sir.
By the Court:

Q. Do you remember noticing your red light 
after you got off the engine? A. Yes, sir.

Q. What did you notice? A. I noticed the red 
light on the engine.

Q. Where were you when you noticed it? A. 
Why, I noticed it all the way walking back. It 

40 was my protection, to protect that engine.
Q. What was the furthest point from the en-
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gine where you saw that red light? A. The fur­
thest point was about 400 feet from the engine; 
that is the furthest we were; that would be Har­
rison Street crossing.

Q> Was there any difficulty about seeing the 
red light? A. Yes, sir.

Q. What? A. No, sir; I had no difficulty at 
all.

Q, Was there any fog? A. No, sir. 10
By Mr. Flanagan:

Q. Do you know whether it had been raining 
during the night? A. Whether it had been rain­
ing?

Q. Yes. A. I don’t  remember that; no, sir.

Defendant B ests.

20
Arthur W. Smith, sworn in behalf of plaintiff 

in rebuttal.

Direct Examination by Mr. F lanagan :

Q. Dr. Smith, you are a veterinary surgeon, 
are you not? A. Yes, sir.

Q. And your office is where? A. 15 Railroad 
Place, East Orange.

Q. And how long have you maintained your 
office there? A. Ten years or a little over.

Q. Where is 15 Railroad Place with reference 
to the Harrison Street crossing in East Orange?
A. Well, Railroad Place runs from Harrison 
Street east on the north side of the track to Pros­
pect Place.

Q. How many blocks away? A. Two blocks 
to Prospect Place. My office is the first door, 
facing the railroad, west of the depot.

Q. Have you had occasion to cross the Harri­
son Street crossing? A. Oh, yes.

40
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Q. During tlie time that your office has been 
maintained there? A. Yes.

Q. And have you crossed it during the night 
and in the day time? A. Yes.

Q. Doctor, what have you to say with regard to 
the view of the track ¡to the west that one may 
have on approaching the crossing going in a north­
erly direction from a point, say, 45 feet south 

1 of the crossing and walking toward the crossing 
until you get upon the track?

Objected to.
A. In the center of the street or on the side 

of it?
Mr. Scott: One moment. I object as 

not being proper rebuttal.
The Court : I think you may examine the 

20 witness on that subject,
Defendant’s counsel prays an exception 

to this ruling of the Court.
Exception noted as ground of appeal.

Q. What do you say to that, Doctor?
(Question read).

The Court: You mean the crossing on 
Harrison Street?

Mr. F lanagan : Yes.
3° The Court: Put that in your question.

Mr. F lanagan : Yes, the Harrison Street 
crossing.

A. From a point 45 feet away from the track 
you would only get a view of the track not more 
than 100 feet. When you get up to about 40 feet 
you would increase to perhaps 150 feet, and when 
you get up to about 30 feet you can see up the 
track not more than 250 feet, a clear view, on a 

40 fair day. From that on until you get to the gate
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line your view beyond 200 feet becomes more 
obstructed, due to tbe line of trees and poles. 
When you get on the gate line your view, of 
course, is entirely obstructed, except what you 
may see around the edge of the gate. Between 
the gate and the rail, of course, it is unobstructed.
By the Court:

Q. You are speaking of a view which a man 
has standing or in a carriage? A. Moving, I 
mieatni, driving across the tracks from a point 
45 feet from the rail.

Q. In a carriage, or a wagon? A. Yes, sir. 
By Mr. F lanagan:

Q. Now, these distances that you have given us 
are based upon observations made during the day­
time, are they not? A. Yes.

Q. And will you explain to the jury how it is 
that from a point, say, 15 to 20 feet from the 
track your view is limited until you get beyond 
the gatepost? A. Going towards the rails?

Ql. Yes. A. Well, about 200 feet from the 
crossing, perhaps 225 or 250 feet, there is a very 
large tree which is right on the curbline, and 
vest of that there are several trees and telegraph 
poles, and that tree, of course, forms the largest 
obstruction, and you cannot see clearly beyond 
that tree, and the nearer you get to the rail, of 
course, your view you can see in between the trees 
and poles beyond that, but it is not a very good 
view and the nearer you get to the track the more 
it becomes obstructed, due to those poles and 
trees being so close together.

Q. Now, have you made any observations at 
night? A. Yes, sir; I have crossed there at all 
hours during the day and night.

Q. Now, what have you to say with reference 
to observations made at night from the center
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of Harrison Street as you approach the crossing? 
A. Well, the observation would be almost the 
same. You could not distinguish clearly a head­
light until you got past the one big tree; that 
is, the nearest tree to the crossing.
By the Court:

Q. Can you point out that one big tree on the 
10 map? A. There it is, right there, this tree here 

(indicating on map), the first tree from the cross­
ing.

The Court: The witness indicates a tree 
near the end of the garage.

Q,. What is it you say about that? A. You 
can’t  distingush an engine headlight.

Q. Until it gets there? A. Until it gets to 
about that tree.

20 Q. To about that point? A. Yes, sir.
By Mr. F lanagan:

Q. And have you approached the crossing from 
the south while a train was coming from the west? 
A. Oh, yes, several times.

Q. What have you to say with reference to the 
approaching in such a way that the headlight is 
effectually obstructed from the view of one ap­
proaching the track by these various obstructions?

Objected to as too indefinite.
The Court: I will allow the question. 

It seems to me that the particular objec­
tion to the question is that it is leading, 
but if  you do not object on that ground, I 
will allow it.

Mr. Scott: I do not object on that 
ground.

The Court: Answer the question.

A. The headlight is not clearly in view until40
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it gets to or almost to that first tree west of the 
crossing, which, in my opinion, is about 200 feet 
or a little over 200 feet.

The Court: Let us measure it (measur­
ing on map). It is about 27 inches. That 
would be 270 feet or a little more—275 
feet. We have exact figures on that.

Q. Now, Doctor, as the train proceeds at night­
time I am speaking of nighttime—as it proceeds 
in a westerly direction towards the crossing from 
Kenilworth place do these various poles and trees 
offer any obstruction to seeing it by one approach­
ing the track—that is, the poles and trees fur­
ther up than the crossing? A. Why, they do. 
You can hardly see it. You do not get a good 
view of it until it has come almost to the first 
tree.

Q. No, I mean after that. A. After it has 
passed that first tree?

Q. Yes. A. Well, you can see it. Then there 
are two telegraph poles there, and, of course, if 
you are right up to the gate line, the gate would 
be in the way.

Cross E xamination by Mr. Scott:

Q. The nearer you got to the track the worse 
the view was? A. Between here and the cross­
ing?

Q. I say the nearer you got to the track as you 
came from the south'—the eastbound track—the 
worse your view was? A. The nearer you get to 
the track, yes.

Q. 5 feet away how far could you see up the 
track—5 feet awray from the nearest rail? A. 
On a clear day?

Q. On the best possible day. A. 5 feet from
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the track, 1 should say you could see about 100 
feet beyond the first tree; that would make you 
a little over 300 feet; but 10 feet away you 
couldn’t see as far.

Q. I show you a photograph, Exhibit D-4, taken 
5 feet away from the rail, the south rail of the 
eastbound track, and ask you if you cannot see 

i in that photograph almost up to the Orange sta­
tion? A. At what point are we going to stand, 
right here at the corner?

Q. That is 5 feet away from the south rail of 
the eastbound track, looking west. I want you 
to tell us whether, in that photograph there you 
cannot see almost up to the Orange station? A. 
In that photograph you can—well, you can see 
almost up to Oakwood Avenue. I am asking you 
where you stand here?

20 Q. I am asking you in that photograph whe­
ther you can see almost up to the Orange sta­
tion? A. Yes, sir; up to Oakwood Avenue.

Q. And how far beyond Oakwood Avenue is 
the Orange station? A. Oh, about half a mile.

Q. Did you make these observations purposely 
for the purpose of testifying in this trial? A. 
Well—

Q. Just yes or no. A. Yes.
Q. When? A. Last night I just looked (the 

30 ground over to be a little more familiar with the 
number of trees and poles.

Q. And what time did you make this observa­
tion? A. Last night, about eight o’clock.

Q. And how long were you there while you 
were making this observation? A. Oh, not more 
than five or ten minutes.

Q. Can you be more particular about the time 
that you were there, instead of saying about eight 

40 o’clock? A. No, it was eight o’clock—it wasn’t 
half an hour before nor half an hour after.
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Q. Was it between five minutes of eight and 
five minutes past eight? A. I couldn’t say that 
positively.

Q. Was it before eight o’clock when you got 
there? A. I think it was before.

Q. And how long did you stay there? A. Not 
more than ten minutes.

Q. And how many trains did you see going 
east? A. One. 10

Q. And what time did that train approach 
the crossing? A. Well, I didn’t  take the time 
with my watch, to say, but it was about eight 
o’clock in that neighborhood.

Q. What was that train, a passenger or a 
freight train? A. I think it was a passenger 
train.

Q. Are you sure that it was a passenger train?
A. I am not so sure, no.

Q. And where did that train stop? A. I think 20 
it stopped at Brick Church station; I am not 
positive.

Q. You are positive that it did not stop at 
Brick Church? A. I am not positive; I  think 
it stopped at Brick Church. I think it was a 
passenger train.

Q. And where were you standing when you 
made your observation for that train? A. I 
didn’t stand; I walked from the corner of the 30  

garage to the gates.
Q. And where did you start to make your Obser­

vations, at the edge of the garage? A. At the 
corner of the garage.

Q. And you walked over to the track? A. Al­
most—walked slowly to the track.

Q. And after you walked to the track what 
did you do? A. Why, I stopped until the train 
went by, and then I walked up McKinley avenue- 
well, half-way through the block. 40
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Q. And how long was it before you arrived at 
the crossing, near the track, that this train came 
along? A. I was at the garage when the train 
came along.

Q. You were standing at the garage? A. I 
was down at the garage when the train came; I 
walked down towards the track; when the train—

Q. Were you out in the middle of the road 
or— A. No, on the sidewalk.

Q. And with reference to the edge of the garage 
where were you standing? A. About in the 
center of the sidewalk.

Q. On the level, or even with the edge of the 
garage? A. About even with the edge of the 
garage.

Q. And did you look up west at that time? A. 
Yes, sir.

20 Q. And from that point did you see the engine? 
A. You could just see the flicker of the light 
come between the trees.

Q. And that first flicker of the light you saw 
up as far as Oak wood avenue? A. Oh, no, you 
can’t see that. Not more than Kenilworth place.

Q. Was it up as far as Kenilworth place when 
you first saw the flicker of the light? A. I think 
it was.

Q. Was it between Oakwood avenue and Kenil- 
30 worth place when you first saw it? A. No, it 

was at Kenilworth place.
Q. But you could see the flicker of the light 

up at Kenilworth place? A. Knowing that a 
train was coming, you could see the light between 
the trees.

Q. The fact that you knew that the train was 
coming did not help you to see the light, did it? 
A. Well, no1.

Q. You first saw this train when it was at 
Kenilworth place? A. Yes, sir.

40
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Q. And Kenilworth place is beyond this first 
tree that you say obstructed your view? A. Yes, 
sir.

Q. About where on Kenilworth place was it 
that, you first saw this light, about even with the 
fence? A. About even with the fence somewhere.
I don’t just know where I was at Harrison street.

Q. This point I point out on the map—here 
is Kenilworth place, and here is a fence around 
fhe ice plant (indicating on map). There is the 
fence, right there? A. Yes, sir.

Q. And this is Kenilworth place? A. Yes, sir.
Q. Now, was it about here that you saw the 

flicker of the light (indicating)? A. Not quite 
as far west as that.

Q. Well, about— A. Well, about in here (in­
dicating).

Q. About even with the— A. Even with the 20 
east sidewalk.

Q. Even with the west sidewalk of Kenil­
worth place? A. That is right.
By The Court:

Q. That is where you saw the light shining 
through the trees? A. That is where you can 
just catch it through the trees.

Q. That is, you mean in between the trunks of 
the trees? A. Yes,, sir. 30

By Mr. Scott:
Q. And that is even with the east sidewalk of 

Kenilworth place? A. Yes, sir.
Q. Were you paid for your services relative 

to making these observations for the plaintiff?
A. No, sir.

Q. Have you any arrangements of any character 
whatsoever as regards any compensation on ac­
count of your services in this case? A. No, sir. 40 

Q. Do you know the plaintiff? A. No.
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Q. Were you engaged by bis attorney? A. 
Not directly, no.

Q. You were engaged indirectly by whom? 

Objected to.
The Court: I do not think we need 

take any time on that. He comes here as 
a witness to testify to facts that he has in-

10 vestigated.
Mr. Scott: I think I have a right to 

show his interest in the matter.
The Court: I think you have spent 

enough time on that.
Mr. Scott: I will ask the question, and 

then the Court can rule.
(Question read).
The Court: You may answer that ques­

tion.
20

A. By Mr. Warren.
Q. And who is Mr. Warren? A. Well, he is a 

friend of mine.
Q. And is he in the courtroom? A. Yes.

(A man in the audience arises).
Q. The gentleman standing up? A. That is 

the Mr. Warren that I had reference to.
Q. When were you engaged by Mr. Warren? 

3 A. Only just recently, a week or two weeks ago. 
Q. Now, this observation that you made, Doctor, 

when you first saw a flicker of the light, was when 
you were standing near the edge of the garage? 
A. Yes.

Q. Did you make any other or further observa­
tions on the night that you made them? A. On 
that night?

Q. Yes. A. Well, as soon as I heard that train 
coming, just saw it, I walked towards the track 

40 to observe—
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Q. And as you walked toward the track you 
could see the engine better and better, could 
you not? A. No, not until it got to the line ol 
the first tree, or shortly back of it.

Q. I show you another photograph, taken 40 
feet from the crossing, and call your attention 
to what has been designated as the first tree, or 
what is shown to be the first tree, west of the 
crossing (photograph shown to witness). What 
was to hinder you from seeing the engine in ques­
tion from the time it was between the tree fur­
ther west and the tree in question? A. Well, this 
one tree in question and also the next tree west.

Q. Point it out on the map. This is the first 
tree (indicating)? A. This is the next tree; here 
is a telegraph pole.

Q. And here is the next tree? A. Yes, sir.
Q. And there is a telegraph pole? A. Yes, 

sir.
Q. What was there to hinder you from seeing 

that train, or the headlight of that train, from 
the time it was between the telegraph pole and 
the second tree? A. Here is the second tree (in­
dicating). Do you mean here?

Q. No. A. This is the first tree and that is 
the pole.
By The Court:

Q. Answer the question. What was there to 
hinder you from seeing the headlight? A. Be­
tween here and here (indicating)?
By Mr. Scott:

Q. What was there to hinder you from seeing 
the headlight of the engine between the first tree 
and the telegraph pole just west of it? A. Why, 
the tree itself was almost on a line with it; the 
first tree obstructed the view.
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Q. The tree itself? A. That is the only thing 
I have in mind there. That is a pretty large tree.

Q. And what was there outside of the tele­
graph pole and the tree, the second tree, to hinder 
you from seeing the train from the time it was 
between the third tree west of the crossing and 
the first tree—outside of those two objects? A. 
Nothing there.

10 Q. Nothing? A. No.
Q. And was that all the observations you made? 

A. That I made last night?
Q. Yes. A. All the special observations, yes. 

Of course, every time we cross there we have to 
look up to see whether a train is coming.

Q. Now, when you got nearer the crossing, 
Doctor, did you see any other trains—nearer the 
eastbound track—did you see any other trains 

2q coming east on the eastbound track? A. I only 
saw one last night.

Q. Only one last night? A. That is, when I 
was there to look for it.

Q. And you are sure that that train arrived 
at that crossing between five minutes of eight 
and what time after eight? A. Well, I am not 
sure. I will say between half-past seven and 
quarter past eight.

Q. Now, you want to put it a little earlier 
30 than five minutes of eight?

Mb. F lanagan : I object to that. The 
witness has never said five minutes of 
eight.

Q. You made this observation last night? A. 
I made this observation last night. I saw one 
train coming east about eight o’clock.

Q. For the special purpose of testifying here? 
A. Yes, for the purpose of refreshing my recollec- 

40 tion of the thing.
Q. And the nearest recollection you can give
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us of the time you were up there and saw this 
train is that it was between half-past seven and 
quarter past eight? A. Yes.

Q. And do you know whether the train that 
you saw arrived at Harrison street nearer half­
past seven, nearer quarter of eight, nearer eight 
o’clock or nearer quarter past eight? A. Nearer 
eight o’clock.

Q. Nearer eight o’clock? A. Yes.
Q. And during the time that you were at the 

crossing last night did you notice any trains 
going west? A. I won’t be sure; I think there 
was one went west.

Q. And what was that? A. I believe a passen^ 
ger; I don’t remember.

Q. You had no assistance in making your ob­
servations last night? A. No assistance?

Q. Yes. A. No.
Q. As to the measurements? A. No.
Q. You did not have anybody fix the places 

where you first saw the flicker of the light? A. 
No.

Q. The train at the time you made the observa­
tion was moving? A. Yes, sir.

Q. And what have you to say as to whether 
it was moving fast or slowly? A. Well, not fast 
nor slow. I think it stopped at Brick Church, 
station and it was slowing down to make a stop.

Q. The next street that crosses the railroad 
west of Harrison street is Oakland avenue? A 4 
Oakwood avenue, I think; I am not sure.

Q. And what have you to say as to whether 
you can see any part of Oakwood avenue 50 feet 
from the south rail of the eastbound track? A. 
No.

Q. No part? A. No, sir.
Q. Can you see any part of Oakwood avenue 

40 feet from the south rail of the eastbound 
track? A. No.

10
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Q. Or 30 feet? A. No.
Q. Or 20 feet? A. I wouldn’t be sure about 20 

feet. If you stood there and looked in between 
the trees you might see it.

Q. Or 5 feet? A. 5 feet, I don’t think you 
can, unless you get to the side of the gate, you 
can. I don’t know just how many feet the gates 
are from the track. If you get inside, between 

10 the rail and the gate, you can see it.
Q. When you get 5 feet from the track how far 

up towards Orange can you see? A. Well, I don’t 
know just how far that gate is. If you are be­
hind that gate, you can’t  see, of course. Now, 
if that gate is more than 5 feet from the rail 
you can see up to four or five blocks 'beyond Oak- 
wood avenue.

Re-Direct Examination By Mr. Flanagan :
20

Q. When Mr. Warren asked you to come here 
and testify did he also tell you that he had 
been sent to secure the services of someone by the 
attorney of Mr. Schnackenberg? A. That he 
had intended to secure the services?

Q. Yes. A. No.
Q. I mean when he asked you to come here and 

testify regarding this matter did he say to you 
that the attorney of Mr. Schnackenberg had asked 

30 him to procure someone? A. Oh, yes.
Q. And did he tell you that I was the attorney 

of Mr. Schnackenberg? A. Yes.
By The Court:

Q. Doctor, I will ask you a question. I do not 
know whether you will be able to answer it. One 
of the things that you saw from Harrison street 
was the headlight between the trunks of these 
trees? A. Opposite Kenilworth avenue (indica- 

40 ting on map).
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Q. Along here (indicating)? A. Along here, 
yes.

Q. A little to the east of Kenilworth avenue?
A. Yes, sir.

Q. So that you knew the train was coming?
A. Yes, sir; I knew the train was coming.

Q. Now, are you able to say whether a man
remaining at Harrison street and having first- °  10seen the light of the headlight shining between
the trunks of those trees would ever lose sight
of the train from that point on to the crossing,
if he remained there? A. Well, yes.

Q. Why would he lose sight of it? A. He 
would lose sight of the headlight.

Q. Would he lose sight of the train? A. At 
night, you mean?

Q. The train would be lit up at night, you 
remember. A. He would lose sight of the train, 20 
because at that distance you can’t see the cars 
plainly. He would lose sight of the train in 
the line of this first tree and this second tree 
and back here, when he was on the line with the 
third tree (indicating). These trees, of .course, 
are all more or less obstructed by the—

Q. He would not know there was a train com­
ing? A. He wouldn’t know there was a train 
coming unless he saw the headlight there.

Q. But when the headlight got to the big tree, 30 
he would then have a pretty clear view of that?
A. After passing here, with the exception of these 
two poles, which don’t amount to much (indica­
ting).

Q. From that point on he would have a pretty 
clear view for that 275 feet? A. Yes, sir. This 
comer is 30 feet from the rail. When he gets 
at 45 feet—

Q. I mean a man in the center of the road 
there. A. Yes, sir; that is right.
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Henry Schnackenberg, plaintiff, recalled in 
in his own behalf in rebuttal.

Direct Examination By Mr. F lanagan:

Q. Mr. Schnackenberg, when you met the en­
gineer, Bird, immediately after this accident did 
he tell you that the bell had not been ringing?

10 The Court: D o not answer this ques­
tion. Let us consider it. I think the 
foundation was laid for this question.

Mr. F lanagan: Yes, sir.
The Court: You may ask the question.

Q. Will you answer that question? A. Why, 
yes, sir; the engineer told me that the bell was 
not ringing nor a whistle blown.

Q. And did he say to you that he did not know 
_0 what he had struck? A. Yes, sir; he did.

Plaintiff Rests.

Adjourned until tomorrow, Thursday, October 
28, 1915, at ten o’clock a. m.

T h i r d  D a y .

Thursday, October 28, 1915. 
30 Met pursuant to adjournment.

Present, counsel as before stated.
Mr. Flanagan: If your Honor please, 

there seems to have been in the testimony 
as adduced yesterday some discrepancy as 
to the condition of the weather on the 
morning of the accident, and now I want 
to ask the Court if it will allow me to 
produce the testimony of the government 

40 observer in this section, Professor Wiener?
He is in court this morning with his 
records, and I thought perhaps it might be
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more dependable as to the situation that 
morning than the testimony already ad­
duced.

The Court: I will do almost anything 
as to which counsel on both sides agree.

Mr. Scott : I am surprised, and the case 
is closed, and I am without proper facili­
ties to reibut such testimony.

The Court: I will not do it without 10 
consent.

Mr. F lanagan : These are public 
records. I should suppose that was a mat­
ter within the discretion of the Court.

The Court: Not without consent.
(By direction of the Court, and with the 

consent of counsel, the jury is sent to view 
the premises in question).

The Court takes a recess until one o’clock, p. m. 20

A f t e r  R e c e s s .

Mr. Scott: May it please the Court, I 
would like to ask for the direction qf a 
verdict. The first reason which I desire 
to have appear on the record is that, if 
the Court refuses to direct a verdict on 
the ground that it feels bound to let the 3Q 
case go to the jury on account of what are 
known as the Railroad Crossing acts of 
1909, chapter 35, I think it is, and chapter 
96—

(By direction of the Court, the jury re­
tires).

Mr. Scott: As I have just stated, if the 
Court feels bound to send the case to the 
jury and refuses to direct a verdict on ac­
count of the two Crossing Acts mentioned, 40 
the defendant company feels obliged te
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state to the Court that, under the evidence, 
Chapter 35, or the first act of 1909, 
does not apply to the evidence in the case. 
Going from that chapter to a consideration 
of the two chapters, the same chapter, 35 
and chapter 96, as I understand, the proper 
practice is where a statute is claimed to be 
unconstitutional in a trial court, the only 
method or necessity, is to have the same en­
tered on the record, and the Court does 
not pass upon the constitutionality of the 
question. We claim that both of the sta­
tutes themselves are unconstitutional. As 
regards chapter 96, Pamphlet Laws of 1909 
the latter act of 1909, we claim that that 
act is not a part of the substantive right 
of the plaintiff’s action, but is in itself 

20 procedural, and that under those circum­
stances the Court is not bound in all cases 
to send the case to the jury, and neither 
is the plaintiff in all cases given the bene­
fit of not being debarred , as the statute 
uses the expression, to stop, look and lis­
ten.

That brings us to the reasons why we ask 
for the direction of a verdict, and the rea­
sons upon which we ask for the direction 

30 of a verdict are, first that there has been
contributory negligence shown on the part 
of the plaintiff, and, second, no negligence 
on the part of the defendant company.

The Court: I deny your motion.
Defendant’s counsel prays an exception 

to this ruling of the Court.
Exception noted as ground of appeal.
(The jury returns into court).
Mr. Scott sums up for defendant.40 Mr. Flanagan sums up for plaintiff.
The Court charges the jury as follows:
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Adams, J.
Gentlemen of the Jury. On the 25th day of 

January, 1913, the plaintiff was injured by a col­
lision with an engine running without train 
eastbound at the Harrison street crossing, in the 
City of East Orange. This suit is only for per­
sonal injuries and losses. The horse, which was 
killed, was not his, nor the wagon. I t is for his io 
own personal injuries that the suit is brought.

The case that involves the right of a citizen 
and the right of a railroad company at the cross­
ing oif a public highway raises, I need not say 
to you, very important questions—important both 
to the citizens of the State and to the transpor­
tation companies of the state—and you will read­
ily understand that it must be true, and it is
true, that the courts have given very much at- 

.  .  - '  • 20 tention to this class of questions, which involve
enormous interests both of personal security and 
of property. It is, therefore, to be carefully con­
sidered.

There are two distinct subjects in this case: 
the question as to gates, and the question whether 
the engineer failed to ring the bell, as required 
by statute. The plaintiff’s complaint asserts that 
the defendant company was negligent in both 
of these particulars. This is the allegation: “On 30 
January 25, 1913, the defendant, by its servants, 
negligently permitted said gates to remain open 
while a train of cars, then being operated by de­
fendant’s servants, was passing along said rail­
road over said crossing, and negligently failed to 
give signal of the approach of said train by ring­
ing a bell or blowing a whistle.” There is an al­
legation of double negligence, negligence in hav­
ing the gates up and negligence in not giving a

40
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statutory signal. The answer, which is the paper 
which the defendant files, admits that the gates 
were up, but denies negligence, and denies that 
the defendant negligently failed to give a signal 
of the approach of the engine. So that, you see, 
having ascertained what the legal rights and 
obligations of the parties were, the great ques­
tion in the case is the question of negligence.

I will refer first to the question of the gates. 
In the year 1909 the legislature of this state pass­
ed a statute entitled “An Act with reference to 
the degree of care necessary to be used by travel­
lers over railroad crossings protected by flagmen 
or safety appliances or both.” This statute has 
been construed by our courts, especially by our 
Court of Errors and Appeals, in two cases, Brown 
v. Erie Railroad Company, 2 Gummere 487, de- 

go tided in 1914, and Fernetti v. West Jersey & Sea­
shore Railroad Company, decided on March 1st, 
1915, reported in 2 Gummere 268. The gist of 
this statute as construed by our highest court, in 
its application to this case, is this; that a rail­
road company which has installed gates like these 
at a crossing may post at such crossing a notice 
stating the hours during which those gates will 
be operated, and during those hours a traveller 
shall be entitled to assume that the gates are in 

30 good and proper order and will be duly and prop­
erly operated, unless notice is posted that they 
are out of order, or that the flagman will guard 
the crossing. In the Brown case the Court of 
Errors has held that, if the railroad has posted 
no notice, the statute is still applicable, and that 
in such case a traveller passing at any hour of 
the twenty-four over the crossing might assume 
that the gates are in good order and would be 
properly operated.

In the case now on trial no notice of any40
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kind was posted. Consequently, the plaintiff when 
he approached the crossing on the early morning 
of January 25, 1913, was, in the words of the sta­
tute, “entitled to assume that the safety gates 
were in good and proper order and would be duly 
and properly operated.” What does that mean? 
Why, of course, it means this: that the gates 
would be lowered on the approach of a train or 
engine, and that the fact that they were not 
lowered was an assurance to the traveller that no 
train or engine was closely approaching, or, to 
put it another way, that the traveller might cross 
without danger from a coming train or engine. 
To use the language of Mr. Justice Kalisch in 
the Fernetti case, “such a condition of things, 
under the statute, absolved the plaintiff from stopv 
ping, looking and listening.” While this is true, 
it is also true that a traveller, if he became aware 
that a train or engine was closely approaching, 
would be hound to act with prudence, although 
he would not be bound to loot for it. If he be­
came aware that it was closely approaching, he 
would be bound to act with prudence, not to 
go into visible danger, if he had not entered if, and 
to withdraw if he could from the zone of dan­
ger, if he had already entered it. In this case 
the gateman was clearly negligent in not lower­
ing the gates on the approach of this engine.

Mr. Schnackenherg testified that as soon as 
he picked himself up he saw the gateman coming 
out of his shanty. He knew the man, he said. He 
said that he had habitually crossed, every morn­
ing early, about this time, and this is his langu­
age : “There were some mornings when I ap­
proached the track I saw him come out of the 
shanty to lower the gates; on other mornings 
the gates were down, and after the train had 
went through the gates I seen him put them up

10
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It was the same man that I saw the morning of
the accident.” And not only the plaintiff saw
the gateman emerging from the shanty after the
accident, but Mr. Bird, the engineer, testified
that he saw the gateman after the accident in chat
vicinity, and nobody saw him before the accident.
It seems that the gateman was in his shanty,
but that, for some reason, he did not hear the 

10 engine coming. It probably did not make as much 
noise as a train would have made. The gate- 
man probably was not expecting it, for it ap- 
parentlv was not running on any schedule. Never­
theless, the gateman was negligent. He was an 
employee of the defendant, and for his negligence 
in the line of his duty the defendant company is 
legally accountable.

But while the gateman was negligent and the 
20 company was his employer, it does not neces­

sarily follow that your conclusion on this branch 
of the case should be in favor of the plaintiff. 
It is necessary to go one step further, and ask 
whether the plaintiff himself by some imprudence 
of his own contributed to his own injury. Ac­
cording to his own account, which no one con­
tradicts, he undertook to make observations of his 
own for his own safety. He says that he saw that 
the gates were up and that there was no gate- 

30 man, or anything, as he expresses it, and so he 
stopped, looked and listened. He brought his 
horse, he says, to a standstill in the center line 
of Harrison street, so that as he sat in his wagon 
he was about on a line with the northerly wall of 
the garage, which stands on the southwest corner 
of McKinley avenue and Harrison street, at the 
Harrison street crossing. His horse’s head was, 
he says, about 10 feet in front of him, which 

40 would be about 30 feet distant from the most 
southerly rail of the eastbound track. While in
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that position he looked, he says, east and west, 
and saw nothing and heard nothing, and spoke to 
his horse, which walked forward and was struck 
and killed by the engine on the eastbound track, 
which threw the plaintiff to the ground and in­
jured him.

It is admitted that the headlight of the engine 
was burning. The plaintiff says that he saw 1Q 
it the instant before the collision, and there is 
other evidence that it was burning. Only one 
witness has been sworn on either side has 
made a test at night to see how far the head­
light of an engine approaching from the west can 
be seen from the point where the plaintiff says 
that he was. This witness is Dr. Arthur W. 
Smith, a veterinary surgeon, of East Orange, I 
think. He testified that from that point he saw 
a headlight shining between the trunks of the 20 
trees. I think his testimony as originally given 
was somewhat modified. At first, according to 
my notes, he says about even with the fence at 
Kenilworth place, and that is 520 feet away. Af­
terwards he says that it was somewhat east of 
that that he saw a light shining through the 
bunch of trees, and I think finally he said that it 
was about at the end of the fence, which I take 
to be about 300 feet distant from the corner of the 
garage. He said also that from a tree which he 30 
calls the big tree, and which is about 235 feet 
distant from the corner of the garage, the view 
of the engine would be practically clear to a 
man who stood at that point. Both Mr. John T. 
Drake and Mr. Smith have testified as to the view 
toward the west afforded at different points to a 
person who goes northerly along the center line 
of Harrison street from a point in range with the 
corner of the garage to the eastbound track—in 
other words, who goes over the ground that the
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horse and wagon traversed. You have also be­
fore you numerous photographs taken towards the 
west from different points in the center line of 
Harrison street. I have not examined any of 
these photographs. I should think that they 
would be instructive. The engine, according to 
the estimate of the engineer, was moving at the, 
rate of thirty miles an hour, or forty-four feet in 

10 a second. Thirty miles an hour means forty-four 
feet in a second. Now, if you are inclined to do 
puzzles, make a little calculation. If the horse 
were thirty feet from the southerly rail and went 
on a walk, how long did it take him to reach the 
place where he was struck? On a walk at the 
rate of three miles an hour he would go about 
four and a half feet in a second—4.40 feet ex 
actly, or a little less than four and a half feet. 

20 If the engine were moving forty-four feet in a 
second where was the engine when the plaintiff 
started his horse? Was it in view or not in 
view? What opportunity, if any, did the plain­
tiff have of seeing the engine before he started to 
see his horse? What opportunity, if any, did 
he have of seeing the engine after he started his 
horse? In short, were the circumstances such 
that he had notice of the approach of the train 
in time to keep out of danger? If he did have 

3© such notice, and still went on into danger, he was 
guilty of contributory negligence, and cannot re­
cover.

In this connection, you have to consider the 
state of the atmosphere. It was dark; but lights 
are meant to shine in the dark. The time when 
a headlight is least visible is in the sunlight. The 
darker it is, the brighter a light or a lamp shows. 
The plaintiff said it was a little misty. I think 
he said a little; at least he said it was misty.40
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It is admitted that he did not say so before, at 
the former examination. Mr. Bird, the engineer, 
says it was a clear day. The plaintiff says that 
after the accident he walked about 40 feet east 
on the track. I do not suppose that his measure­
ment is very accurate; it is only an estimate; but 
he says it was about 40 feet, showing how it lies 
in his mind. He said. “I could see the red light 
on the back part of the engine as I walked down ° 
the track.” How far away was that red light?
It was on the back of the tank, and the engine 
stood on the line, or perhaps a little below the 
line, of Halsted street, below the Brick Church 
station. If the plaintiff saw the red light as 
he walked down from the point of the accident 
at the distance of 37 feet, which, I think, was 
what the witness gave us as the length of th° 
engine and the tank west of Halsted street, do 2Q 
you think that he could have had any difficulty 
in seeing a headlight at that distance or even a 
greater distance? Which is the brighter of 
the two, or which is the more conspicuous of the 
two, at night, a headlight or an oil lantern, or 
lamp—a lantern with red glass, to produce a red 
effect. The plaintiff says he could see to the shanty 
and could see about 30 feet along the track. The 
question is whether the state of the atmosphere 
was such as to make it impossible for him .to se  ̂ 30 
something bright, conspicuous, at a considerably 
greater distance.

The other distinct question in the case is the 
question of the statutory signal. Did the en­
gineer ring the bell ? The burden of proof is or, 
the plaintiff, and it is for the plaintiff to satisfy 
you, by what shall seem to you to be the weight 
of the evidence on this branch of the case, that the 
bell was not rung. The plaintiff says that the 4Q 
bell was not rung. That means, of course, that



156

Charge.

he did not hear it. Yon will readily understand 
that the value of a statement that a witness did 
not hear a sound of some kind depends upon th, 
question whether he probably would have heard 
it if the sound had been given. The plaintiff 
says that he did not hear the sound of the en­
gine itself until it was right upon him. Yet, of
course, it made some sound. On the other hand, 

10 you have the testimony of the engineer and the 
flagman, which is that the bell was rung auto* 
matically by air; that the engineer made the con­
nection at Milburn, and that it rang continuously 
all the way from Millburn to Orange, or to Brick 
Church, where the engine stopped, and where 
he turned it off after the accident to prevent the 
noise from ringing the bell, and that he turned it 
on again when the engine started, and it worked 
well.

20 The statutory requirement is contained in our 
Railroad Act: “A bell of a weight not less than 
thirty pounds shall be placed on each engine and 
rund continuously in approaching a grade cross­
ing of a highway, beginning at a distance of at, 
least three hundred yards from the crossing and 
continuing until the engine has crossed such, 
highway, or a steam whistle shall be attached 
to each engine and be sounded,” and so forth. It 

30 is not necessary that both signal shall be given; 
it is in the alternative; either a bell or a whistle. 
One is sufficient, and it is the law that an engin­
eer who complies with the statutory require­
ments as to signals, the purpose of which, of 
course, is to notify persons that the train is 
coming, may drive on, with a right of way over 
everything at high speed, in order to make the 
schedule time that is required by the travelling 
public. The condition on which the engine se­
cures its right of way is the giving of one or the40
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other of those signals. If it doe® that, all other 
persons must step out of the way. I t is entirely 
different from the case of a wagon or carriage 
in a public highway.

So that you have, on one side, the plaintiff’s 
statement that the bell was not rung, and, on the 
other side, the testimony of the two men on the 
engine that it was rung in the way which they 
have mentioned. The plaintiff says that the 
engineer told him after the accident that he did 
not ring the bell. This the engineer denies; he 
says he did not say so. It is admitted that he 
did not blow the whistle, and if he rang the 
bell, it is not necessary that he should; and, 
as you are the judges of all questions as to the 
weight of evidence, you may judge as to the 
probability of the engineer stating to a person 
injured that he did not give a, legal signal. A  
question for the jury is thus presented on the 
subject of this signal, and the precise question 
is this: Does the greater weight of the evidence, 
support the plaintiff’s claim that the bell was not 
rung? If you say yes—that is, if you conclude 
that the bell was not run—you convict the de­
fendant of a failure to do its duty. But, while 
this would be so, it does not necessarily follow 
that your conclusion on this branch of the case 
should lead to a verdict in favor of the plain­
tiff. It is necessary to go a step further, and to 
inquire whether the plaintiff, by some imprudence 
of his own, contributed to his own injury. It 
is not necessary to repeat what I have already 
said on that subject. The same consideration ci 
apply, i t  is, of course, obvious that, however 
much an engineer might fail to give a signal 
a person on the road who, seeing the train, 
knowing that it was a dangerous vehicle, should 
place himself in its path, with his eyes open,
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could not recover, because his own carelessness 
would disentitle him to a verdict. In short, the 
defendant company, if it is at fault under the 
statute in the matter of the gates, can acquit/ 
itself only by showing the contributory negligence 
of the plaintiff. If the defendant company is at 
fault in the matter of the signal, it can acquiJ 
itself only by showing contributory negligence.

If the result of the whole case is to show to 
your satisfaction that the plaintiff has been in­
jured by any fault of the company, to which 
injury his own imprudence has not contributed, 
you will find a verdict for the plaintiff. Other­
wise, for the defendant.

In case you should determine that the plain­
tiff is entitled to your verdict, you will give him 
compensation. He became of age on July 4, 1914, 

20 up to which time, really, his earnings belonged 
to his parents who, I believe, were on the 
other side of the water. But he seems to have 
had no guardian. He had an uncle, who was 
kin to him. But, I suppose, the plaintiff may be 
regarded fairly as an emancipated person even 
before he became of age, and the question of 
minority need not concern you. That which he 
would be entitled to, if he is entitled to anything, 
would be compensation for his physical pain, 

30 for his disability,, for his loss of income, past 
and probable in the future, and for his disburse­
ments.

We, naturally, in a question of this kind turn 
to the physicians who have testified, of whom 
there are two, Dr. Adams and Dr. Washington. 
They both examined him. Dr. Adams examined 
him, he said, about two years ago. The only 
visible injury was a slight swelling and stiffness 
of the little finger of the right hand. He said40
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it was unnecessary to remove his clothes, as he 
had no marks, and I do not understand that it 
is claimed that there was any visible physical 
injury except the finger. Dr. Washington de­
scribed his examination on the 3rd of March, 
1914, and he said he found the general action of 
his system, the heart, lungs, and so forth, normal, 
all" right. He says that the plaintiff complained 
of two tender spots in the lower part of the 
back, and that he found that the little finger of 
one of his hands was stiff; that he saw him today, 
and that he seemed to be in the same physical 
condition that he was in when he examined him 
in March of last year.

It needs no physician to tell us that the plain­
tiff had a severe shock. He had a narrow escape. 
His nervous system was, no doubt, upset. He 
says that Dr. Sheehan came to see him every day 
for two weeks, and then he came to see him 
several times after that. The physician evi­
dently tried to quiet him. The plaintiff says 
that he was working for his uncle; that he hired 
a man, and rode on the wagon for a fortnight 
in order to show him the route, and paid him $24. 
He was then getting $15 a week from his uncle 
and two per cent, on his sales, amounting, he 
said, to $18 in all. His uncle said it amounted 
to $20. About two months after the accident he 
secured employment at Roll Brothers and got 
$15 per week. He is there yet, and gets $10. 
I do not know that it appears when it was raised 
from $15 to $16. The loss of wages, if there was 
any loss of wages, due to the accident is recover­
able, if he can recover anything, as one of th i 
items of his claim. He said that he had electrical 
treatment from Dr. Sheehan, and that he has pain 
in the back still; that he lost some time when 
working for his uncle and for Roll, and that there
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was no reduction in wages; he lost no earnings. 
Dr. Sheehan’s bill was $50 and the medicine was 
$5. His uncle said that he had to let him go be­
cause he could not do the work; that he was not 
as well and healthy a man after the accident 
as he was before. The plaintiff himself says 
that he cannot do the lifting that he used to 
do.

Of course, the fact of the accident proves 
nothing. You go back to questions of legal lia­
bility first, and then, if liability is established 
in favor of the plaintiff and against the defend­
ant, the question of damages will be dealt withj 
with these items in mind.

I have been requested by counsel for the defend­
ant to charge certain propositions, which I will 
dispose of.

20 The first one, as T understand it, asks the Coun' 
to say that the duties which are incumbent on 
the railroad company as to the approach of trains 
do not vary with the weather. I charge that. 
Their duties are meant for all weathers, hot or 
cold, wet or dry.

I deny the second proposition, and also the 
third, except as charged. I deny the fourth also.

I deny the fifth, except the last sentence: that 
the jury have a right to consider that there was 

30 not any testimony at the prior trial with respect 
to a foggy condition of the atmosphere.

The sixth request I deny, and also the seventh, 
as questions for the jury.

The eighth request I charge in part. I deny 
the first sentence, and charge the last sentence: 
“Even the failure of the defendant to give the 
statutory warning or to lower the crossing gates 
did not absolve the plaintiff in attempting to 
cross the tracks of exercising both care and pru-40
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dence.” I charge that in the sense that I have 
already stated: that if he noticed, if he observed, 
if it was brought to his attention while crossing 
the railroad track that a train was coming, he 
was bound to be prudent.

I deny the ninth request except as I have charg­
ed.

(The jury retires).

Me. Scott: May it please the Court, I 
desire first to except to the Court’s re­
fusal to allow Exhibits D-l and D-1A, 
which have been offered and received in 
evidence, to go to the jury. Those are the 
interrogatories and answers.

Exception noted as ground of appeal.
Mr. Scott: I desire to except to that 

portion of your Honor’s charge in which 
your Honor explained to the jury the cross­
ing acts in question, and referred to the 
case of Brown v. Erie Railroad Company, 
in view of the fact that the Brown case 
dealt with Chapter 35 of the Laws of 
1909, and what was said with reference 
to Chapter 96 of the Laws of 1909 is 
purely dictum—

The Court: It dealt with both.
Mr. Scott: —and the further fact that 

the only statute applicable, if at all, to the 
case at bar was Chapter 96 of the Laws of 
1909.

Exception noted as ground of appeal.
Mr. Scott: I desire to except to that 

portion of your Honor’s charge in which 
the Court stated as a fact, not leaving it 
to the jury to determine as a fact, that the 
gateman was negligent.

Exception noted as ground of appeal.
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Mr. Scott: I desire to specifically ex­
cept to each request handed to the Court 
which the Court refused to charge, ex­
cept as the Court did charge, because the 
Court did not charge said request in thr' 
specific language of each request as re­
quested.

Exception noted as ground of appeal.
10 The Court takes a recess until tomorrow,

Friday, October 29, 1915, at ten o’clock, 
a. m.

D efendant’s R equests and E xceptions.

Defendant’s counsel requests the Court to 
charge the jury as follows:

(1) I charge you that there is not imposed 
upon the railroad company any additional or 
varying duties relative to the approach of the

20 trains to a railroad crossing on account of wea­
ther conditions.

(Charged).
(2) If you believe that the plaintiff was not 

placing a reliance on the open gates at the cross­
ing as a means of assuring his safety, but was 
making an independent observation for the ap­
proach of trains irrespective of the fact that the 
gates were open, then I charge you that the open

30 gates were not the proximate cause of the acci 
dent.

(Denied except as charged).
Defendant’s counsel prays an exception 

to the refusal of the Court to charge speci­
fically aS requested.

Exception noted as ground of appeal.
(3) If you believe that the plaintiff could have 

seen the train during the time he has testified
40 he looked for the same, then I charge you that
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in law he is not excused because he says he did 
not see it, because the law says that when one 
looks he must look effectively and that he is pre­
sumed to see that which is to be seen.

(Denied except as charged).
Defendant’s counsel prays an exception 

to the refusal of the Court to charge speci­
fically as requested. 10

Exception noted as ground of appeal.
(4) If you believe that the plaintiff’s version 

of the accident has been changed to meet the 
situation of this trial and to overcome the law 
as it was decided should have been applied to 
this case on the first trial thereof, you have a 
right to discredit the plaintiff’s entire story as 
to how this accident occurred, because the law 
says that one who testifies falsely to one partic­
ular and material fact is apt to testify falsely in 20 
other particulars.

(Denied).
Defendant’s counsel prays an exception 

to the refusal of the Court to charge as 
requested.

Exception noted as ground of appeal.
(5) You are not obliged to accept the plain­

tiff’s version as to the foggy condition of the wea- 30 
ther at the time of the accident if you believe it 
has been given to specially meet the exigencies
of this case. And in considering if it has been 
so given, you have a right to take into considera­
tion that not one word relative to a foggy condi­
tion was testified to on the other trial of this 
case.

(Denied except as charged).
Defendant’s counsel prays an exception

40
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to the refusal of the Court to charge speci­
fically as requested.

Exception noted as ground of appeal.
(6) I charge you there is no competent or legal 

proof as to any loss the plaintiff suffered on ac­
count of the two cents on each dollar of sales he 
claims he got in addition to his salary from his

10 uncle.
(Denied).
Defendant’s counsel prays an exception 

to the refusal of the Court to charge a? 
requested.

Exception noted as ground of appeal.
(7) I charge you that there is no competent 

or legal proof as to any permanent injuries of the 
plaintiff.

80 (Denied).
Defendant’s counsel prays an exception 

to the refusal of the Court to charge as 
requested.

Exception noted as ground of appeal.
(8) In determining whether the plaintiff failed 

in his duties to exercise the care demanded of 
him at the crossing in question, you will take into 
consideration whether the constant use of the

30 crossing by the plaintiff, and his familiarity with 
the situation, did not lull his appreciation of the 
danger, and make him careless about exercising 
the prudence required .of him in this case. For 
even the failure of the defendant to give the 
statutory warning, or to lower the crossing gates, 
did not absolve the plaintiff in attempting to 
cross the tracks of exercising both care and pru­
dence.

40
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(Denied except as charged).
Defendant’s counsel prays an 'exception 

to the refusal of the Court to charge specifi- 
fically as requested.

Exception noted as ground of appeal.
(9) A person about to cross a railroad track 

is charged with the duty of looking and listening 
for the approach of trains. Where he knows 10 
that a gateman is habitually stationed at a cross­
ing he is charged with the added and further duty 
of looking for him. And I therefore charge you 
that while open crossing gates give the plaintiff 
a right to assume that a train is not about to 
pass, if you find that the plaintiff failed to look 
for the gateman, or failed to look both ways or 
listen for any approaching train, your verdict 
must be for the defendant company.

20
(Denied except as charged).
Defendant’s counsel prays an exception 

to the refusal of the Court to charge speci­
fically as requested.

Exception noted as ground of appeal.
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