
P U B L I C HEARING 

before 

ASSEMBLY JUDICIARY, LAW AND PUBLIC SAFETY COMMITTEE 

ASSEMBLY AND SENATE BILL NOS. A-16/S-1211, A-1191, A-1341, 

A-1413, A-2466, A-2467, A-2492, A-2514, 

A-2957, and S-1208 

{Legislation Dealing with the Right to Die) 

MEMBERS OF COMMITTEE PRESENT: 

November 15, 1990 
Room 418 
State House Annex 
Trenton, New Jersey 

Assemblywoman Marlene Lynch Ford, Chairman 
Assemblyman Frank M. Pelly, Vice-Chairman 
Assemblyman Thomas J. Shusted 
Assemblyman Gary W. Stuhltrager 

ALSO PRESENT: 

Assemblyman Gerard S. Naples 
District 15 

Patricia K. Nagle · 
Office of Legislative Services 
Aide, Assembly Judiciary, Law 
and Public Safety Committee 

0G90-9c980 rN NOl N:frU 
ozg xos Od :is 31V1S 'M gg~ 

AtNl:i817 31\/lS A3S83r N\3N 
. :::lO A.1.l::13.JOl::ld 

* * * * * * * * * * * * 

Hearing Recorded and Transcibed by 
Office of Legislative Services 

Public Information Office 
Hearing Unit 

State House Annex 
CN .068 

Trenton, New Jersey 08625 



MARLENE LYNCH FORD 

CHAIRMAN 

FRANK M. PELLY 

VICE-CHAIRMAN ~rw flrrSt'y §tntr ifrgislnturr 
Joseph Charles, Jr. 

THOMAS J. SHUSTED 
ASSEMBLY JUDICIARY, LAW AND PUBLIC SAFETY COMMITTEE 

STATE HOUSE ANNEX. CN-068 
GARY W. STUHLTRAGER 

TRENTON. NEW JERSEY 08625·0068 

(609) 292-5526 

NOTICE OF PUBLIC HEARING 

The Assembly Judiciary, Law and Public Safety Committee will hold 

a public hearing on Thursday, November 15, 1990 at 11 :00 a.m. in Room 418, 

State House Annex, Trenton. 

The hearing will be held on the following legislation: 

A-16 
Naples/Randall 
S-1211 
Ambrosio 

A-1191 
Cooper 

A-1341 
Bryant 

A-1413 
Kamin/Schwartz 

A-2466 
Randall 

A-2467 
Randall 

A-2492 
Randall/Schuber 

Issued 11/5/90 

Designated the "New Jersey Advance 
Directives for Health Care Act." 

"Death with Dignity Act" 

The "Right to Die Act," concerns use of 
life sustaining medical treatment of · 
terminally ill persons. 

Enacts the "New Jersey Declaration of 
Death Act." 

The "Medical Power of Attorney and Treatment 
Decision Act," establishes a procedure through 
which an individual can control decisions regarding 
continuation of artificial life-support systems when 
suffering from a terminal condition. 

Provides for the withholding of 
life-sustaining treatment in the absence of a 
medical directive or power of attorney. 

Establishes the New Jersey Heal th Care 
Directive Act. 

(OVER) 
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A-2514 
Randall/Naples 

A-2957 
Kronick/Kenny I 
Roma/Ogden 

S-1208 
Ambrosio 

Revised 11/5/90 

Designated the "New Jersey Advance 
Directives for Health Care Act." 

The "Natural Death Act." 

Enacts the "New Jersey Declaration of 
Death Act." 

The public may address comments and questions to Patricia K. Nagle, Committee Aide and persons wishing to testify should contact Miriam Torres or Helen Rouze, secretaries at (609) 292-5526. Those persons presenting written testimony should provide 10 copies to the committee on the day of the hearing. 



~EMBLY, No. 16 

STATE OF NEW JERSEY 

Introduced Pending Technical Review by Legislative Counsel 

PRE-FILED FOR INTRODUCTION IN THE 1990 SESSION 

By Assemblyman NAPLES 

1 AN ACT concerning health care decision making. 

2 
3 BE IT ENACTED by the Senate and General Assembly of the 

4 State of New Jersey: 

5 1. This act shall be known and may be cited as the "New 

6 Jersey Advance Directives for Health Care Act." 

7 2. The Legislature finds and declares that: 

8 a. Competent adults have the fundamental right, in 

9 collaboration with their health care providers, to control 

10 decisions about their own health care. This State recognizes. in 

11 its law and public policy, the personal right of the individual 

12 patient to make voluntary, informed choices to accept, to reject, 

13 or to choose among alternative courses of medical and surgical 

14 treatment. 
15 b. Modem advances in science and medicine have made 

16 possible the prolongation of the lives of many seriously ill 

17 individuals, without always offering realistic prospects for 

18 improvement or cure. For some individuals the possibility of 

19 extended life is experienced as meaningful and of benefit. For 

20 others, artificial prolongation of life may seem to provide nothing 

21 medically necessary or beneficial, serving only to extend 

22 suffering and prolong the dying process. This State recognizes 

23 that the fundamental right of individual choice extends to 

2 4 decisions to have life-prolonging medical or surgical means or 

25 procedures provided, withheld, or withdrawn. 

26 c. In order that the right to control decisions about one· s own 

27 health care should not be lost in the event a patient loses decision 

28 making capacity and is no longer able to participate actively in 

29 making his own health care decisions, this State recognizes the 

30 right of competent adults to plan ahead for health care decisions 

31 through the execution of advance directives, such as living wills 

32 and durable powers of attorney, and to have the wishes expressed 

33 therein respected. subject to certain limitations. 

34 d. The right of individuals to forego life-sustaining measures is 

35 subject to certain interests of society. The most significant of 

36 these societal interests is the preservation of life, understood to 

37 embrace both an interest in preserving the life of the particular 

38 patient and a related but distinct interest in preserving the 

39 sanctity of all human life as an enduring social value. A second. 

-t0 closely related societal interest is the protection of individuals 

-t 1 from direct and purposeful self-destruction, motivated by a 
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1 specific intent to die. A third interest is the protection of 

2 innocent third parties who may be harmed by the patient's 

3 decision_ to forego therapy; this interest may be asserted to 

4 prevent- the emotional and financial abandonment of the patient's 

5 minor children or to protect the paramount concerns of public 

6 health or safety. A fourth interest encompasses safeguarding the 

7 ethical integrity of the health care professions. individual 

8 professionals, and health care institutions, and maintaining public 

9 confidence and trust in the integrity and caring role of health 

10 care professionals and institutions. Finally, society has an 

11 interest in ensuring the soundness of health care decision making, 

12 including both protecting vulnerable patients from potential 

13 abuse or neglect and facilitating the exercise of informed and 

14 voluntary patient choice. 

15 e. In accordance with these State interests, this State 

16 expressly rejects on both legal and moral grounds the practice of 

17 active euthanasia, as by deliberate lethal injection intended to 

18 cause death. No individual shall have the right to, nor shall any 

19 physician or other health care professional be authorized to 

20 engage in, the practice of active euthanasia. 

21 f. In order to assure respect for patients' previously expressed 

22 wishes when the capacity to participate actively in decision 

23 making has been lost or impaired; to facilitate and encourage a 

24 sound decision making process in which patients. health care 

25 representatives, families, physicians, and other health care 

26 professionals are active participants; to properly consider 

27 patients' interests both in self-determination and in well-being; 

28 and to provide necessary and appropriate safeguards concerning 

29 the termination of life-sustaining treatment for incompetent 

30 patients as the law and public policy of this State, the Legislature 

31 hereby enacts the New Jersey Advance Directives for Health 

32 Care Act. 

33 3. As used in this act: 

34 "Adult" means an individual 18 years of age or older. 

35 • Advance directive for health care" or "advance directive·• 

36 means a writing executed in accordance With the requirements of 

37 this act. An "advance directive" may include a proxy directive 

38 or an instruction directive, or both. 

39 "Attending physician" means the physician selected by, or 

40 assigned to, the patient who has primary responsibility for the 

41 treatment and care of the patient. 

42 "Decision making capacity" means a patient's ability to 

43 m1derstand and appreciate the nature and consequences of health 

44 care decisions, including the benefits and risks of each. and 

45 alternatives to any proposed health care. and to reach an 

46 informed decision. A patient's decision making capacity is 

47 evaluated relative to the demands of a particular health care 

48 decision. 



A16 

3 

1 "Declarant" means a competent adult who executes an advance 

2 directive. 
3 "Do not resuscitate order'' means a physician· s written order 

4 not to_ attempt cardiopulmonary resuscitation in the event the 
5 patient suffers a cardiac or respiratory arrest. 
6 "Emergency care" means immediate treatment provided in 
7 response to a sudden. acute and unanticipated medical crisis in 
8 order to avoid injury, impairment or death. 
9 "Health care decision·• means a decision to accept or to refuse 

10 any treatment, service or procedure used to diagnose, treat or 
11 care for a patient· s physical or mental condition. including 
12 life-sustaining treatment. "Health care decision·· also means a 
13 decision to accept or to refuse the services of a particular 

14 physician. nurse, other health care professional or health care 
15 institution, including a decision to accept or to refuse a transfer 

16 of care. 
17 "Health care institution" means all institutions, facilities. and 

18 agencies licensed. certified, or otherwise authorized by State law 
19 to administer health care in the ordinary course of business. 
20 including hospitals. nursing homes, residential health care 

21 facilities, home health care agencies, and hospice programs 

22 operating in this State, but does not include mental health 

23 institutions, facilities or agencies, or institutions, facilities or 

24 agencies for the developmentally disabled. The term "health 

25 care institution·· shall not be construed to include "health care 
26 professionals" as defined in this act. 
27 ''Health care professional" means an individual licensed by this 

28 State to administer health care in the ordinary course of business 
29 or practice of a profession. 
30 "Health care representative'' means the individual designated 
31 by a declarant pursuant to the proxy directive part of an advance 
32 directive for the purpose of making health care decisions on the 
33 declarant' s behalf, and includes an individual designated as an 

34 alternate health care representative who is acting as the 
35 declarant' s health care representative in accordance with the 
36 terms and order of priority stated in an advance directive. 
37 "Instruction directive" means a writing which may be a 

38 component of an advance directive and which provides 
39 instructions and direction regarding the declarant' s wishes for 
40 health care in the event that the declarant lacks decision making 
41 capacity. An "instruction directive'' may be referred to as a 

42 living will. 
43 "Life-sustaining treatment" means the use of any medical 

44 device or procedure, drugs, surgery or therapy that uses 

45 mechanical or other artificial means to sustain. restore or 
46 supplant a vital bodily function, and thereby increase the 

47 expected life span of a patient. 
48 "Other health care professionals'' means health care 
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1 professionals other than physicians and nurses. 
2 "Patient" means an individual who is under the care of a 
3 physician, nurse or other health care professional. 
4 "Permanently unconscious" means a medical condition that has 
5 been diagnosed in accordance with currently accepted medical 
6 standards and with reasonable medical certainty as total and 
7 irreversible loss of consciousness and capacity for interaction 
8 with the environment. The term "permanently unconscious' 
9 includes without limitation a persistent vegetative state or 

10 irreversible coma. 
11 "Physician" means an individual licensed to practice medicine 
12 and surgery in this State. 
13 "Proxy directive·• means a writing which may be a component 
14 of an advance directive and which designates a health care 
15 representative in the event the declarant lacks decision making 
16 capacity. A "proxy directive" may be referred to as a medical 
17 durable power of attorney. 
18 ''State" means a state, territory, or possession of the United 
19 States, ~he District of Collll11bia, or the Commonwealth of Puerto 
20 Rico. 
21 "Terminal condition" means the terminal stage of an 
22 irreversibly fatal illness, disease or condition. A determination 
23 of a specific life expectancy is not reqwred as a precondi non for 
24 a diagnosis of a "terminal condition," but a prognosis of a life 
25 expectancy of six months or less, with or without the provision of 
26 life-sustaining treatment, based upon. reasonable medical 
27 certainty, shall be deemed to constitute a terminal condition. 
28 4. A declarant may execute an advance directive for health 
29 care at any time. The advance directive shall be signed and 
30 dated by, or at the direction of, the declarant in the presence of 
31 two subscribing adult witnesses, who shall attest that the 
32 declarant is of SO\md mind and free of duress and undue 
33 influence. A designated health care representative shall not act 
34 as a witness to the execution of an advance directive. An 
35 advance directive may be supplemented by a video or audio tape 
36 recording. 
37 An advance directive may be made self-proved at the time of 
38 execution by following the formal requirements stated in 
39 N. J .S.38:3-4 for making a testamentary will self-proved. 
40 5. a. A declarant may reaffirm or modify either a proxy 
41 directive, or an instruction directive, or both. The reaffirmation 
42 or modification shall be made in accordance with the 
43 requirements for execution of an advance directive pursuant to 
44 section 4 of this act. 
45 b. A declarant, whether competent or incompetent. may 
46 revoke a prior proxy directive, or a prior instruction directive, or 
47 both, by the following means: 
48 (1) Notification. orally or in writing, to the health care 
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1 representative, at tending physician, nurse or other health care 

2 professional, or other reliable witness; 

3 (2) Destruction or attempted destruction of the document, or 

4 other act evidencing an intent to revoke the document; or 

5 (3) Execution of a subsequent proxy directive or instruction 

6 directive. or both. in accordance with section 4 of this act. 

7 c. Designation of the declarant' s spouse as health care 

8 representative shall be revoked upon divorce or legal separation, 

9 wtless otherwise specified in the advance directive. 

10 d. Reaffirmation, modification or revocation of an advance 

11 directive is effective upon communication to the health care 

12 representative, the attending physician. nurse or other health 

13 care professional responsible for the patient· s care. 

14 6. a. A declarant may execute a proxy directive, pursuant to 

15 the requirements of section 4 of this act, designating a 

16 competent adult to act as his health care representative. 

17 (1) A competent adult, including, but not limited to, a 

18 declarant' s spouse, adult child, parent or other family member, 

19 friend. religious or spiritual advisor, or other person of the 

20 declarant' s choosing, may be designated as a health care 

21 representative. 

22 (2) A declarant may not designate as a health care 

23 representative an operator, administrator or employee of a health 

24 care institution in which, at the time the advance directive is 

25 executed, the declarant is a patient or resident, or has applied for 

26 admission, unless the operator, administrator or employee is 

27 related to the declarant by blood, marriage or adoption. 

28 This restriction does not apply to a physician, if the physician 

29 does not serve as the patient's attending physician and the 

30 patient· s health care representative at the same time. 

31 (3) A declarant may designate one or more alternate health 

32 care representatives, listed in order of priority. In the event the 

33 primary designee is unavailable, unable or unwilling to serve as 

34 health care representative, or is disqualified from such service 

35 pursuant to this section or any other law, the next designated 

36 alternate shall serve as health care representative. In the event 

37 the primary designee subsequently becomes available and able to 

38 serve as health care representative, the primary designee may, 

39 insofar as then practicable, serve as health care representative. 

40 (4) A declarant may direct the health care representative to 

41 consult with specified individuals, including alternate designees. 

42 family members and friends. in the course of the decision making 

43 process. 
H (5) A declarant shall state the limitations, if any, to be placed 

45 upon the authority of the health care representative. 

46 b. A declarant may execute an instruction directive, pursuant 

47 to the requirements of section 4 of this act, stating the 

48 declarant' s general treatment philosophy and objectives: or the 
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1 declarant' s specific wishes regarding the prov1s1on, withholding 
2 or withdrawal of any form of health care, including 
3 life-sustaining treatment; or both. An instruction directive may, 
4 but need. not, be executed contemporaneously with, or be 
5 attached to, a proxy directive. 
6 A declarant who chooses to instruct that artificially provided 
7 fluids and nutrition should be withheld or withdrawn under certain 
8 conditions shall so indicate by an explicit statement in the 
9 instruction directive. 

10 7. a. An advance directive becomes operative when (1) it is 
11 transmitted to the attending physician or to the health care 
12 institution, and (2) it is determined pursuant to section 8 of this 
13 act that the patient lacks decision making capacity. 
14 b. Treatment decisions pursuant to an advance directive shall 
15 not be made and implemented until there has been an reasonable 
16 opportunity to establish, and where appropriate confirm, a 
17 reliable diagnosis and prognosis for the patient. 
18 8. a. The attending physician shall determine whether the 
19 patient lacks decision making capacity. The determination shall 
20 be stated in writing, shall include the attending physician· s 
21 opinion concerning the nature, cause, extent, and probable 
22 duration of the patient's incapacity, and shall be made a part of 
23 the patient's medical records. 
24 b. The attending physician's determination of a lack of 
25 decision making capacity shall be confirmed by one or more 

. 26 physicians. The opinion of the confirming physician shall be 
27 stated in writing and made a part of the patient· s medical 
28 records in the same manner as that of the attending physician. 
29 Confirmation of a lack of decision making capacity is not 
30 required when the patient's lack of decision making capacity is 
31 clearly apparent, and the attending physician and the health care 
32 representative agree that confirmation is unnecessary. 
33 c. If the attending physician or the confirming physician 
34 determines that a patient lacks decision making capacity because 
35 of a mental or psychological impairment or a developmental 
36 disability, and neither the attending physician or the confirming 
37 physician has specialized training or experience in · diagnosing 
38 mental or psychological conditions or developmental disabilities 
39 of the same or similar nature, a determination of a lack of 
40 decisio~ making capacity shall be confirmed by one or more 
41 physicians with appropriate specialized training or experience. 
42 The opinion of the confirming physician shall be stated in wming 
43 and made a part of the patient's medical records in the same 
44 manner as that of the attending physician. 
45 d. A physician designated by the patient's advance directive 
46 as a health care representative shall not serve as the confirming 
47 physician for the determination of a lack of decision making 
48 capacity. 
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t e. The attending physician shall inform the patient, if the 

2 patient has any ability to comprehend that he has been 

3 determined to lack decision making capacity, and the health care 

4 repres~ntative that: (1) the patient has been determined to lack 

5 decision making capacity to make a particular health care 

6 decision; (2) each has the right to contest this determination; and 

7 (3) each may have recourse to the dispute resolution process 

8 established by the health care institution pursuant to section 14 

9 of this act. 
10 Notice to the patient and the health care representative shall 

11 be docwnented in the patient's medical records. 

12 f. A determination of lack of decision making capacity under 

13 this act is solely for the purpose of implementing an advance 

14 directive in accordance with the provisions of this act, and shall 

15 not be construed as a determination of a patient· s incapacity or 

16 incompetence for any other purpose. 
17 g. For purposes of this section, a determination that a patient 

18 lacks decision making capacity shall be based upon, but need not 

19 be limited to, evaluation of the patient· s ability to understand 

20 and appreciate the nature and consequences of a particular health 

21 care decision, including the benefits and risks of. and alternatives 

22 to, the proposed health care, and to reach an informed decision. 

23 9. a. A health care representative shall have legal authority 

24 to make health care decisions on behalf of the patient. The 

25 health care representative shall act in good faith and within the 

26 bounds of the authority granted by the advance directive and by 

27 this act. 
28 b. If a different individual has been appointed as the patient· s 

29 legal guardian, the health care representative shall retain legal 

30 authority to make health care decisions on the patient's behalf, 

31 unless the terms of the legal guardian· s court appointment or 

32 other court decree provide otherwise. 

33 c. The conferral of legal authority on the health care 

34 representative shall not be construed to impose liability upon the 

35 health care representative for any portion of. the patient· s health 

36 care costs. 
37 d. An individual designated as a health care representative or 

38 as an alternate health care representative may decline to serve in 

39 that capacity. 
40 e. - The health care representative shall exercise the patient's 

u right to be informed of the patient's medical condition, prognosis 

42 and treatment options, and to give informed consent to, or 

43 refusal of, health care. 
44 10. In addition to any rights and responsibilities recognized or 

45 imposed by, or pursuant to, this act, or by any other law, 

46 physicians, nurses, and other health care professionals shall have 

47 the following rights and responsibilities: 

48 a. The attending physician shall make an affirmative inquiry of 



A16 
8 

1 the patient, his ''amily or others, as appropriate under the 
2 circumstances. concerning the existence of an advance directive. 
3 The attending physician shall note in the patient· s medical 
4 records whether or not an advance directive exists, and the name 
5 of the patient· s health care representative, if any, and shall 
6 attach a copy of the advance directive to the patient· s medical 
7 records. The attending physician shall document in the same 
8 manner the reaffirmation, modification, or revocation of an 
9 advance directive, if he has knowledge of such action. 

10 • b. A physician may decline to participate in the withholding or 
11 withdrawing of life-sustaining treatment or artificially provided 
12 fluids and nutrition necessary to sustain life. in accordance with 
13 his sincerely held personal or professional convictions. In such 
14 circumstances, the physician shall act in good faith to inform the 
15 patient and the health care representative. and the chief of the 
16 medical staff or other designated institutional official. of this 
17 decision as soon as practicable, to effect an appropriate, 
18 respectful and timely transfer of care, and to assure that the 
19 patient is not abandoned or treated disrespectfully. 
20 In the event of transfer of a patient's care, the attending 
21 physician shall assure the timely transfer of the patient· s 
22 medical records, including a copy of the patient· s advance 
23 directive. 
24 c. A nurse or other health care professional may decline to 
25 participate in the withholding or withdrawing of life-sustaining 
26 treatment or artificially provided fluids and nutrition necessary 
27 to sustain life, in accordance with his sincerely held personal or 
28 professional convictions. In these circumstances, the nurse and 
29 other health care professional shall act in good faith to inform 
30 the patient and the health care representative. and the head of 
31 the nursing or other professional staff or other designated 
32 institutional official, of this decision as soon as practicable. to 
33 cooperate in effecting an appropriate. respectful and timely 
34 transfer of care, and to assure that the patient is not abandoned 
35 or treated disrespectfully. 
36 d. Nothing in this act shall be construed to require a physician, 
37 nurse or other health care professional to begin, continue, 
38 withhold, or withdraw health care in a manner contrary to law or 
39 accepted professional standards. 
40 11. a. The attending physician, the health care representative 
41 and, when appropriate, any additional physician responsible for 
42 the patient's care, shall discuss the nature and consequences of 
43 the patient· s medical condition, and the risks, benefits and 
44 burdens of the proposed health care and its alternatives. Except 
45 as provided by subsection b. of this section, the attending 
46 physician shall obtain informed consent for, or refusal of. health 
47 care from the health care representative. 
48 (1) Discussion of the proposed treatment and its alternatives 
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l shall include. as appropriate under the circumstances, the 
2 availability, benefits and burdens of rehabilitative treatment, 
3 therapy, and services. 
4 (2) The decision making process shall allow, as appropriate 
5 under - the circwnstances, adequate time for the health care 

6 representative to understand and deliberate about all relevant 
7 information before a treatment decision is implemented. 
8 b. Following a determination that a patient lacks decision 
9 making capacity, the health care representative and the 

10 attending physician shall. to a reasonable extent, discuss the 
11 treatment options with the patient, and seek to involve the 
12 patient as a participant in the decision making process. The 
13 health care representative and the attending physician shall seek 
14 to promote the patient· s capacity for effective participation and 
15 shall take the patient· s expressed wishes into account in the 
16 decision making process. 
17 If the patient is foWld to possess adequate decision making 
18 capacity with respect to a particular health care decision, the 

19 patient shall retain legal authority to make that decision. In such 

20 circwnstances, the health care representative may continue to 
21 participate in the decision making process in an advisory 
22 capacity, unless the patient objects. 
23 Notwithstanding any other provision of this act to the contrary, 

24 if a patient who lacks decision ma.king capacity clearly expresses 
25 or manifests the contemporaneous wish that medically 
26 appropriate life-sustaining treatment or artificially provided 
27 fluids and nutrition necessary to sustain life be provided, that 
28 wish shall take precedence over any contrary decision of the 
29 health care representative and any contrary statement in the 

30 patient· s instruction directive. 
31 c. In acting to implement a patient· s wishes pursuant to an 

32 advance directive, the health care representative shall give 

33 priority to the patient's instruction directive. and may also 

34 consider. as appropriate and necessary, the following forms of 
35 evidence of the patient· s wishes: 
36 (1) Reliable oral or written statements previously made by the 
37 patient. including, but not limited to. statements made to family 
38 members, friends, health care professionals or religious leaders: 
39 (2) Other reliable sources of information, including the health 
40 care representative's personal knowledge of the patient's values, 
41 preferences and goals; and 
42 (3) The patient· s contemporaneous expressions, including 

43 nonverbal expressions. 
44 d. If the instruction directive, in conjWlction with other 

45 evidence of the patient's wishes, does not provide, in the 

46 exercise of reasonable judgment. clear direction as applied to the 
47 patient· s medical condition and the treatment alternatives. the 

48 health care representative shall exercise reasonable discretion. m 



A16 
10 

1 good faith, to effectuate the terms. intent. and spirit of the 
2 instruction directive and other evidence of the patient· s wishes. 
3 e. If the patient· s wishes cannot be adequately determined, 
4 then the health care representative shall make a health care 
5 decision in the patient's best interests. 
6 12. · a. If the patient has executed an instruction directive but 
7 has not designated a health care representative. or if neither the 
8 designated health care representative or any alternate designee is 
9 able or available to serve, the instruction directive shall be 

10 legally operative. If the instruction directive provides clear and 
11 unambiguous guidance under the circumstances. it shall be 
12 honored in accordance with its specific terms by a legally 
13 appointed guardian, if any, family members. the attending 
14 physician, nurses, other health care professionals. health care 
15 institutions, and others acting on the patient· s behalf. 
16 b. If the instruction directive is, in the exercise of reasonable 
17 judgment, not specific to the patient· s medical condition and the 
18 treatment alternatives, the attending physician, in consultation 
19 with a legally appointed guardian, if any, family members, or 
20 others acting on the patient's behalf, shall exercise reasonable 
21 judgment to effectuate the wishes of the patient. giving full 
22 weight to the terms, intent, and spirit of the instruction 
23 directive. Departure from the specific terms and provisions of 
24 the instruction directive shall be based upon clearly articulate 
25 factors not foreseen or contemplated by the instruction directive. 
26 including, but not limited to, the circumstances of the patient· s 
2 7 medical condition. 
28 c. Nothing in this act shall be construed to impair the legal 
29 force and effect of an instruction directive executed prior to the 
30 effective date of this act. 
31 13. a. In addition to any rights and responsibilities recognized 
32 or imposed by, or pursuant to, this act, or any other law, a health 
33 care institution shall have the following rights and responsibilities: 
34 (1) A health care institution shall adopt such policies and 
35 practices as are necessary to provide for routine inquiry, at the 
36 time of admission and at such other times as are appropriate 
37 under the circumstances, concerning the existence and location 
38 of an advance directive. 
39 (2) A health care institution shall adopt such policies and 
40 practices as are necessary to provide appropriate informational 
41 materials concerning advance directives to all interested patients 
42 and their families and health care representatives. and to assist 
43 patients interested in discussing and executing an advance 
44 directive. 
45 (3) A health care institution shall adopt such policies and 
46 practices as are necessary to educate patients and their families 
47 and health care representatives about the availability, benefits 
48 and burdens of rehabilitative treatment, therapy and services. 
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1 including but not limited to, family and social services. self-help 
2 and advocacy services, employment and community living, and 
3 use of assistive devices. A health care institution shall, in 
4 consultation with the attending physician, assure that such 
5 infom\ation is discussed with a patient and his health care 
6 representative and made a part of the decision making process 
7 set forth in section 11 of this act, as appropriate under the 
8 circumstances. 
9 ( 4) ln situations in which a transfer of care is necessary, 

10 • including a transfer for the purpose of effectuating a patient· s 
11 wishes regarding the withholding or withdrawing of 
12 life-sustaining treatment or artificially provided fluids and 
13 nutrition necessary to sustain life, a health care institution shall. 
14 in consultation with the attending physician, take all reasonable 
15 steps to effect the appropriate, respectful and timely transfer of 
16 the patient to the care of an alternative health care professional 
17 or institution, as necessary, and shall assure that the patient is 
18 not abandoned or treated disrespectfully. ln such circumstances, 
19 a health care institution shall assure the timely transfer of the 
20 patient's medical records, including a copy of the patient· s 
21 advance directive. 
22 (5) A health care institution shall establish procedures and 
23 practices for dispute resolution, in accordance with section 14 of 
24 this act. 
25 (6) A health care institution shall adopt such policies and 
26 practices as are necessary to inform physicians, nurses and other 
27 health care professionals of their rights and responsibilities under 
28 this act, to assure that such rights and responsibilities are 
29 understood, and to provide a forum for discussion and 
30 consultation regarding the requirements of this act. 
31 b. A private, religiously-affiliated health care institution may 
32 develop institutional policies and practices defining 
33 circumstances in which it will decline to participate in the 
34 withholding or withdrawing of specified life-sustaining 
35 treatments or artificially provided fluids and nutrition necessary 
36 to sustain life. Such policies and practices shall be written. and 
37 shall be properly communicated to patients and their families and 
38 health care representatives prior to or upon the patient· s 
39 admission, or as soon after admission as is practicable. 
40 If the institutional policies and practices appear to conflict 
41 with the legal rights of a patient wishing to forego health care, 
42 the health care institution shall attempt to resolve the conflict. 
43 and if a mutually satisfactory accommodation cannot be reached. 
44 shall take all reasonable steps to effect the appropriate, timely 
45 and respectful transfer of the patient to the care of another 
46 health care institution appropriate to the patient's needs, and 
47 shall assure . that the patient is · not abandoned or treated 
48 disrespectfully. 
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1 c. Nothing in this act shall be construed to require a health 
2 care institution to participate in the beginning, continuing, 
3 withholding or withdrawing of health care in a manner contrary 
4 to law qr accepted medical standards. 
5 14 .. a. ln the event of disagreement among the patient, health 
6 care representative and attending physician concerning the 
7 patient's decision making capacity or the appropriate 
8 interpretation and application of the terms of an advance 
9 directive to the patient's course of treatment, the parties shall 

10 seek to resolve the disagreement by means of procedures and 
11 practices established by the health care institution, including but 
12 not limited to, consultation with an institutional ethics 
.13 committee, or with a person designated by the health care 
14 institution for this purpose. 
15 b. A health care professional involved in the patient· s care, 
16 other than the attending physician, or an administrator of a 
17 health care institution may also invoke the dispute resolution 
18 process established by the health care institution to seek to 
19 resolve a disagreement concerning the patient's decision ma.king 
20 capacity or the appropriate interpr!tation and application of the 
21 terms of an advance directive. 
22 c. If disagreement cannot be reconciled through an 
23 institutional dispute resolution process, the parties may seek 
24 resolution in a court of competent jurisdiction. 
25 15. a. Consistent with the terms of an advance directive and 
26 the provisions of this act, life-sustaining treatment, other than 
27 artificially provided fluids and nutrition necessary to sustain life, 
28 may be withheld or withdrawn from a patient in the following 
29 circmnstances: 
30 (1) When the life-sustaining treatment is experimental and not 
31 a proven therapy, or is likely to be ineffective or futile in 
32 prolonging life, or is likely to merely prolong an imminent dying 
33 process; 
34 (2) When the patient is permanently Wlconscious. as 
35 determined by the attending physician and confirmed by a second 
36 qualified physician; 
37 (3) When the patient is in a terminal condition, as determined 
38 by the attending physician and confirmed by a second qualified 
39 physician; or 
40 (4) In the event none of the above circumstances applies, when 
41 the patient has a serious irreversible illness or condition, and the 
42 likely risks and burdens associated with the medical intervention 
43 to be withheld or withdrawn may reasonably be judged to 
44 outweigh the likely benefits to the patient from such 
45 intervention, and imposition of the medical intervention on an 
46 unwilling patient would be inhumane. In such cases prior to 
47 implementing a decision to withhold or withdraw life-sustaining 
48 treatment, the attending physician shall promptly seek 
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1 consultation with a qualified institutional or regional reviewing 
2 body in accordance with section 18 of this act, or shall promptly 
3 seek approval of a public agency recognized by law for this 
4 purpose. 
5 b. Nothing in this section shall be construed to impair the 
6 obligations of physicians, nurses and other health care 
7 professionals to provide for the care and comfort of the patient 
8 and to alleviate pain, in accordance with accepted medical and 
9 nursing standards. 

10 c. Nothing in this section shall be construed to abridge any 
11 constitutionally-protected right to refuse treatment. based upon 
12 the free exercise of religion or the right of privacy, W1der either 
13 the United States Constitution or the Constitution of the State of 
14 New Jersey. 
15 16. a. Consistent with the explicit terms of an advance 
16 directive and the provisions of this act, artificially provided 
17 fluids and nutrition necessary to sustain life may be withheld or 
18 withdrawn from a patient in the following circumstances: 
19 (1) When the artificial provision of fluids and nutrition is likely 
20 to be ineffective or futile in prolonging life, or is likely to merely 
21 prolong an imminent dying process; 
22 (2) When the patient is permanently wiconscious, as 
23 determined by the attending physician and confirmed by a second 
24 qualified physician; or 
25 (3) When the patient is in a terminal condition, as determined 
26 by the attending physician and confirmed by a second qualified 
27 physician, and the likely risks and burdens associated with the 
28 least burdensome treatment modality likely to be effective may 
29 reasonably be judged to outweigh the likely benefits to the 
30 patient from such intervention, and imposition of the intervention 
31 on an wiwilling patient would be inhwnane. ln such cases. prior 
32 to implementing a decision to withhold or withdraw artificially 
33 provided fluids and nutrition, the attending physician shall seek 
34 prompt consultation with a qualified institutional or regional 
35 reviewing body in accordance with section 18 of this act, or shall 
36 promptly seek approval of a public agency recognized by law for 
37 this purpose. 
38 b. Nothing in this section shall be construed to provide 
39 authorization for the health care representative, or any other 
40 individual acting pursuant to this act, to direct or implement the 
41 withholding or withdrawal of artificially provided fluids and 
42 nutrition necessary to sustain life in the absence of explicit 
43 instructions to that effect in the patient· s advance directive. 
44 c. Nothing in this section shall be construed to impair the 
45 obligations of a physician, nurse or other health care professional 
46 to provide for the care and comfort of the patient and to 
47 alleviate pain, in accordance with accepted medical and nursing 
48 standards. 
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1 d. Nothing in this section shall be construed to abridge any 
2 constitutionally-protected right to refuse treatment, based upon 
3 the free exercise of religion or the right of privacy, under either 
4 the United States Constitution or the Constitution of the State of 
5 New Jersey. 
6 17. a. Consistent with the terms of an advance directive and 
7 the provisions of this act, the attending physician may issue a do 
8 not resuscitate order. 
9 b. A do not resuscitate order shall be entered in writing in the 

10 patient's medical records prior to implementation of the order. 
11 c. Nothing in this act shall be construed to impair any existing 
12 legal authority to issue a do not resuscitate order when the 
13 patient has not executed an advance directive. 
14 18. a. An institutional or regional reviewing body which 
15 engages in prospective case consultation pursuant to paragraph 
16 (4) of subsection a. of section 15 and paragraph (3) of subsection 
17 a. of section 16 of this act shall advise the attending physician, 
18 patient and health care representative whether it believes that 
19 the withholding or withdrawal of the medical intervention under 
20 consideration would be in conformity Wlth the requirements of 
21 this act, including without limitation: whether such action would 
22 be within the scope of the patient's advance directive; whether it 
23 may reasonably be judged that the likely risks and burdens 
24 associated with the medical intervention to be withheld or 
25 withdrawn outweigh its likely benefits: and whether it may 
26 reasonably be judged that imposition of the medical intervention 
27 on an lDlwilling patient would be inhumane. The attending 
28 physician, patient and health care representative shall also be 
29 advised of any other course of diagnosis or treatment 
30 recommended for consideration. 
31 The advice of the institutional or regional reviewing body shall 
32 be documented in the patient· s medical records. 
33 b. The advice of an institutional or regional reviewing body 
34 acting in accordance with subsection a. of this section is not 
35 legally binding. A health care representative, attending 
36 physician, nurse, or other health care professional who believes 
37 the advice should not be followed may choose to: 
38 (1) Pursue an alternative course of treatment for the patient. 
39 In this case, no immunity is conferred upon such actions by this 
40 act, and the individual is subject to civil and criminal liability and 
41 may be subject to discipline by the respective State licensing 
42 board for professional misconduct: 
43 (2) Seek review by a public agency recognized by law for this 
44 purpose; or 
45 (3) Seek review by a court of competent jurisdiction. 
46 c. Nothing in this section shall preclude the transfer of the 
47 patient to another appropriate health care professional or health 
48 care institution. In this case the health care institution 
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1 responsible for the patient· s care shall assure that the health 
2 care professional or health care institution to which the patient is 
3 transferred is properly informed of the advice given by the 

4 institutional or regional reviewing body. 
5 d. -An institutional or regional reviewing body acting in 

6 accordance with subsection a. of this section shall conform to 

7 standards established by Law and shall be subject to periodic 
8 accreditation and review under procedures established by Law. 
9 19. a. Nothmg in this act shall be construed to alter. amend or 

10 revoke the rights and responsibilities under existing Law of health 
11 care lllSti tut ions not governed by the provisions of this act. 
12 b. Nothing in this act shall be construed to preclude mental 
13 health institutions, facilities or agencies. or institutions, 

14 facilities or agencies for the developmentally disabled. from 
15 respecting an advance directive for health care executed by a 
16 patient or resident pursuant to this act. 
17 c. The provisions of this act shall not be construed to require 

18 emergency personnel, including paid or volunteer fire fighters: 

19 paramedics; members of an ambulance team, rescue squad. or 

20 mobile intensive care unit; or emergency room personnel of a 
21 licensed health care institution. to withhold or withdraw 

22 emergency care in circumstances which do not afford reasonable 
23 opportwuty for careful review and evaluation of an advance 
24 directive without endangering the life of the patient. 
25 20. In accordance with the "Administrative Procedure Act," 
26 P.L.1968, c.410 (C.52:14B-1 et seq.) the Department of Health 
27 shall establish rules and regulations necessary to carry out the 

28 provisions of this act. The rules and regulations shall require a 
29 health care institution to adopt policies and practices designed to: 
30 a. Make routine inquiry, at the time of admission and at such 
31 other times as are appropriate under the circumstances, 
32 concerning the existence and Location of an advance directive; 
33 b. Provide appropriate informational materials concerning 

34 advance directives to all interested patients and their families 
35 and health care representatives, and to assist patients interested 
36 in discussing and executing an advance directive; 
37 c. Educate patients and their families and health care 

38 representatives about the availability, benefits and burdens of 
39 rehabilitative treatment, therapy and services, as appropriate; 
40 d. In cooperation with the respective State licensing boards. 
41 inform physicians, nurses, and other health care professionals of 

42 their rights and responsibilities under this act. to assure that the 
43 rights and responsibilities are understood. and to provide a forum 

44 for discussion and consultation regarding the requirements of this 

45 act: and 
46 e. Otherwise comply with the provisions of this act, including 
4 7 procedures for reporting to the department by health care 
48 institutions, and the gathering of such additional data as is 
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1 reasonably necessary to oversee and evaluate the implementation 
2 of this act. The Department of Health shall seek to minimize the 
3 burdens of record-keeping imposed by the rules and regulations 
4 and shall seek to assure the appropriate confidentiality of patient 
5 records. 
6 21. The Department of Health and the New Jersey Commission 
7 on Legal and Ethical Problems in the Delivery of Health Care 
8 established pursuant to P.L.1985, c.363 (C.52:9Y-l et seq.), shall 
9 jointly evaluate the implementation of this act and report to the 

10 Governor and the Legislature, including recommendations for any 
11 changes deemed necessary, within five years from the effective 
12 date of this act. 
13 22. a. A health care representative shall not be subject to 
14 criminal or civil liability for any actions performed in good faith 
15 and in accordance with the provisions of this act: 
16 (1) To carry out the terms of an advance directive; or 
17 (2) To follow and implement the advice of an institutional or 
18 regional reviewing body acting in accordance with subsection a. 
19 of section 18 of this act. 
20 b. A health care professional shall not be subject to criminal 
21 or civil liability or to discipline by the health care institution or 
22 the respective State licensing board for professional misconduct 
23 for any actions performed in good faith and in accordance with 
24 the provisions of this act and accepted professional standards: 
25 (1) To carry out the terms of an advance directive; or 
26 (2) To follow and implement the advice of an institutional or 
27 regional reviewing body acting in accordance W1th subsection a. 
28 of section 18 of this act. 
29 c. A health care institution shall not be subject to criminal or 
30 civil liability for any actions performed in good faith and in 
31 accordance with the provisions of this act to carry out the terms 
32 of an advance directive. 
33 23. The absence of an advance directive shall create no 
34 presumption with respect to a patient's wishes regarding the 
35 provision, withholding or withdrawing of any form of health care. 
36 The provisions of this act do not apply to persons who have not 
37 executed an advance directive. 
38 24. The execution of an advance directive pursuant to this act 
39 shall not in any manner affect, impair or modify the terms of. or 
40 rights or obligations created under, any existing policy of health 
41 insurance, life insurance or annuity, or governmental benefits 
42 program. No health care practitioner or other health care 
43 provider, and no health service plan, insurer, or governmental 
44 authority, shall deny coverage or exclude from the benefits of 
45 service any individual because that individual has executed or has 
46 not executed an advance directive. The execution, or 
47 non-execution. of an advance directive shall not be made a 
48 condition of coverage under any policy of health insurance, life 
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1 msurance or annuity, or governmental benefits program. 
2 25. An advance directive executed in another state in 
3 compliance with the laws of that state or the State of New 
4 Jersey is validly executed for purposes of this act. An advance 
5 directive executed in a foreign country in compliance with the 
6 laws of that country or the State of New Jersey, and not contrary 
7 to the public policy of this State, is validly executed for purposes 
8 of this act. 
9 26. a. The withholding or withdrawing of life-sustaining 

10 treatment pursuant to section 15 of this act or of artificially 
11 provided fluids and nutrition necessary to sustain life pursuant to 
12 section 16 of this act, when performed in good faith, and in 
13 accordance with the terms of an advance directive and the 
14 provisions of this act, shall not constitute homicide, suicide. 
15 assisted suicide, or active euthanasia. 
16 b. To the extent any of the provisions of this act are 
17 inconsistent with P.L.1971, c.373 (C.46:28-8 et seq.) concerning 
18 the designation of a health care representative, the provisions of 
19 this act shall supersede those of P.L.1971, c.373 (C.46:28-8 et 
20 seq.). 
21 Durable powers of attorney for health care executed pursuant 
22 to P. L.1971, c.3 73 (C.46:28-8 et seq.) prior to the effective date 
23 of this act shall have the same legal force and effect as 1f they 
24 had been executed in accordance with the provisions of this act. 
25 c. Nothing in this act shall be construed to impair the rights of 
26 emancipated minors under existing law. 
27 27. The Office of the Ombudsman for the Institutionalized 
28 Elderly shall adopt policies and practices necessary to comply 
29 with the requirements of P.L ...... , c ....... (C ........ )(now pending 
30 before the Legislature as this bill), and shall make a written 
31 statement of its obligations under that act available to the public. 
32 28. The Office of the Public Guardian for Elderly Adults shall 
33 adopt policies and practices necessary to comply with the 
3 4 requirements of P. L ........ , c ........ (C ........... )(now pending before 
35 the Legislature as this bill), and shall make a written statement 
36 of its obligations under that act available to the public. 
37 29. a. A health care professional who willfully fails to act in 
38 accordance with practices and procedures established by this act 
39 is subject to discipline for professional misconduct pursuant to 
40 P.L.1978, c.73 (C.45:1-21). 
41 b. A health care institution that willfully fails to act in 
42 accordance with practices and procedures established by this act 
-n shall be sub1ect to a fine of not more than $1,000 for each 
H offense. For the purposes of this subsection, each violation shall 
45 constitute a separate offense. Penalties for violations of this act 
46 shall be recovered in a summary civil proceeding, brought in the 
47 name of the State in a court of competent jurisdiction pursuant 
48 to "the penalty enforcement law,·· N. J .S.2A:58-1 et seq. 
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1 c. The following acts constitute crimes: 
2 (1) To willfully conceal. cancel, deface. obliterate or withhold 
3 personal knowledge of an advance directive or a modification or 
4 revocation thereof, without the declarant · s consent. 1s a crime of 
5 the fourth degree. 
6 (2) To falsify or forge an advance directive or a modification 
7 or revocation thereof of another individual is a crime of the 
8 fourth degree. 
9 (3) To coerce or fraudulently induce the execution of an 

10 advance directive or a modification or revocation thereof is a 
11 crime of the fourth degree. 
12 (4) To require or prohibit the execution of an advance 
13 directive or a modification or revocation thereof as a condition 
14 of coverage under any policy of health insurance. life insurance 
15 or annuity, or governmental benefits program. or as a condition 
16 of the provision of health care is a crime of the fourth degree. 
17 d. The sanctions provided in this section shall not be construed 
18 to repeal any sanctions applicable under other law. 
19 30. This act shall ta.Ice effect 180 days after the date of 
20 enactment. 
21 
22 STATEMENT 
23 
24 This bill establishes procedures for the execution of advance 
25 directives for health care. According to the bill, advance 
26 directives for health care may encompass both the designa · :on of 
27 a health care representative, known as a proxy directive md a 
28 statement of personal wishes regarding health care in the event 
29 of loss of decision making capacity, known as an instruction 
30 directive. 
31 The purpose of this bill is to assure the respect for patients· 
32 previously expressed wishes when the capacity to participate 
33 actively in health care decision making has been lost or 
34 impaired. The bill establishes a procedure that facilitates and 
35 encourages a sound decision ma.king process in which patients. 
36 their families and health care representatives, physicians, and 
37 other health care professionals are active participants. In 38 addition. the bill provides the necessary and appropriate 39 safeguards concerning the termination of life-sustaining 
40 treatment for incompetent patients. 
41 The bill provides that: 
42 (1) An advance directive becomes operative when it 1s 
43 transmitted to the attending pnysician or to the health care 
44 institution, and when the person is determined to lack decision 
45 ma.king capacity. 
46 (2) Once operative. the advance directive designating a health 
47 care representative confers upon that person the legal authority 
48 to participate in the decision ma.king process and to ma.Ice health 
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1 care decisions on the patient's behalf. 
2 (3) In the absence of a designated health care representative 
3 an instruction directive, once operative, shall be respected and 
4 implemented. 
5 ( 4). Life-sustaining treatment or artificially provided fluids and 
6 nutrition necessary to sustain life may be withheld or withdrawn 
7 from a patient pursuant to an advance directive only in certain 
8 specified circumstances. 
9 (5) An impaired patient's contemporaneously expressed wish 

10 that medically appropriate life sustaining treatment or 
11 artificially provided fluids and nutrition necessary to sustain life 
12 be provided shall take precedence over any contrary decision of 
13 the health care representative and any contrary statement in the 
H patient's instruction directive. 
15 (6) A declarant · s directive to withhold or withdraw artificially 
16 provided fluids and nutrition must be explicitly stated in an 
17 advance directive. 
18 (7) Health care professionals may decline to participate in the 
19 withholding or withdrawing of life-sustaining treatment or 
20 artificially provided fluids and nutrition necessary to sustain life 
21 on the basis of sincerely held personal or professional 
22 convictions. In such cases the health care proft!ssional shall 
23 facilitate the appropriate, respectful and timely transfer of the 
24 patient· s care. 
25 (8) Private, religiously-affiliated health care institutions may 
26 adopt institutional policies and practices defining circumstances 
27 in which they will decline to participate in the withholding or 
28 withdrawing of life-sustaining treatment or artificially provided 
29 fluids and nutrition necessary to sustain life. 
30 (9) Individuals and institutions acting in good faith and in 
31 accordance wtth the provisions of this act to carry out the terms 
32 of an advance directive shall be immune from legal liability and 
33 from discipline for unprofessional conduct. 
3 4 This bill is the result of the work of the New Jersey 
35 Commission on Legal and Ethical Problems in the Delivery of 
36 Health Care. established pursuant to P. L.1985, c.363 (C.52:9Y -1 
37 et seq.). This commission was established by the Legislature in 
38 1985 to provide a comprehensive and scholarly examination of the 
39 legal and ethical dilemmas in the delivery of health care posed by 
40 modem advances in science and medicine. 
41 
42 HEALTH 
43 
44 Designated the "New Jersey Advance Directives for Health Care 
45 Act." 



SENATE, No.1211 

STATE OF NEW JER5EY 
PRE-FILED F'OR INTRODUCTION IN THE 1990 SESSION 

By Senator AMBROSIO 

1 AN ACT concerning health care decision making and 2 supplementing Title 26 and Title 52 of the Revised Statutes. 3 

-1 BE IT ENACTED by the Senate and General Assembly of the 5 State of New Jersey: 
6 1. This act shall be known and may be cited as the 'New 7 Jersey Advance Directives for Health Care Act." 8 2. The Legislature finds and declares that: 9 a. Competent adults have the fundamental right. in 10 collaboration with their health care providers. to control 11 decisions about their own health care. This State recognizes, in 12 its law and public policy, the personal right of the individual 13 patient to make voluntary, infonned choices to accept, to reject. 14 or to choose among alternative courses of medical and surgical 15 treatment. 

16 b. Modem advances in science and medicine have made 17 possible the prolongation of the lives of many seriously ill 18 individuals, without always offering realistic prospects for 19 improvement or cun. For some individuals the possibility of 20 extended life is experienced as meaningful and of benefit. for 21 others, artificial prolongation of life may seem to provide nothing 22 medically necessary or beneficial, serving only to extend 23 suffering and prolong the dying process. This State recognizes 24 the inhe1'9nt dignity and value of human life and withm this 25 context recognizes the fundamental right of individuals to make 26 health care decisions to have life-prolonging medical or surgical 27 means or procedures provided, withheld, or withdrawn. 28 c. In order that the right to control decisions about one· s own 29 health care should not be lost in the event a patient loses decision 30 making cal)acity and is no longer able to participate actively in 31 making his own health care decisions, this State recognizes the 32 right of competent adults to plan ahead for health care decisions 33 through the execution of advance directives, such as living wills 34 and durable powers of attorney, and to have the wishes expressed 35 therein respected, subject to certain limitations. 36 d. The right of individuals to forego life-sustaining measures is 37 not absolute and is subject to certain interests of society. The 38 most significant of these societal interests is the preservation of 39 life, understood to embrace both an interest in preserving the life 40 of the particular patient and a related but distinct interest in 41 preserving the sanctity of all human life as an enduring social 42 value. A second, closely related societal interest is the 
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1 protection of individuals from direct and purposeful 

2 self-destruction. motivated by a specific intent to die. A third 

3 interest is the protection of innocent third parties who may be 

4 harmed by the patient· s decision to forego therapy; this interest 

5 may be asserted to prevent the emotional and financial 

6 abandonment of the patient· s minor children or to protect the 

7 paramount concerns of public health or safety. A fourth interest 

8 encompasses safeguarding the ethical integrity of the health care 

9 professions, individual professionals, and health care institutions, 

10 and maintaining public confidence and trust in the integrity and 

11 caring role of health care professionals and institutions. Finally, 

12 society has an interest in ensuring the soundness of health care 

13 decision ma.king, including both protecting vulnerable patients 

14 from potential abuse or neglect and facilitating the exercise of 

15 informed and voluntary patient choice. 

16 e. In accordance with these State interests, this State 

17 expressly rejects on both legal and moral grounds the practice of 

18 active euthanasia. No individual shall have the right to, nor shall 

19 any physician or other health care professional be authorized to 

20 engage in. the practice of active euthanasia. 

21 f. In order to assure respect for patients' previously expressed 

22 wishes when the capacity to participate actively in decision 

23 malting has been lost or impaired; to facilitate and encourage a 

24 sound decision malting process in which patients, health care 

25 representatives, families, physicians. and other health care 

26 professionals are active participants; to properly consider 

27 patients' . interests both in self-determination and in well-being; 

28 and to provide necessary and appropriate safeguards concerning 

29 the termination of life-sustaining treatment for incompetent 

30 patients u the law and public policy of this State, the Legislature 

31 hereby enacts the New Jersey Advance Directives for Health 

32 Cara Act. 
33 J. As used in this act: 
34 • Adult" means an individual 18 years of age or older. 

35 • Advance directive for health care" or "advance directive" 

36 means a writing executed in accordance with the requirements of 

37 this act. An • advance directive" may include a proxy directive 

38 or an instruction directive, or both. 
39 "Attending physician" means the physician selected by, or 

40 assigned. to, the patient who bu primary responsibility for the 

41 treatment and care of the patient. 
42 "Decision malting capacity" means a patient· s ability to 

43 understand and appreciate the nature and consequences of health 

44 care decisions, including the benefits and risks of each, and 

45 alternatives to any proposed health care, and to reach an 

46 informed decision. A patient's decision malting capacity is 

47 evaluated relative to the demands of a particular health care 

48 decision. 
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1 "Declarant" means a competent adult who executes an advance 
2 directive. 
J "Do not resuscitate order·• means a physician's written order 
.\ not to attempt cardiopulmonary resuscitation in the event the 5 patient suffers a cardiac or respiratory arrest. 
6 "Emergency care" means immediate treatment provided in 
7 response to a sudden. acute and unanticipated medical cnsis in 8 order to avoid injury. impairment or death. 
g "Health care decision· means a decision to accept or to refuse 

10 any treatment. service or procedure used to diagnose, treat or 
11 care for a patient· s physical or mental condition. including 
12 life-sustaining treatment. 'Health care dec1s1on·· also means a 
13 decision to accept or to refuse the services of a particular 
H physician. nurse. other health care professional or health care 
15 institution, including a decision to accept or to refuse a transfer 
16 of care. 
17 "Health care institution" means all institutions. facilities. and 
18 agencies licensed. certified, or otherwise authonzed by State law 
19 to administer health care in the ordinary course of business. 20 including hospitals, nursmg homes, residential health care 
21 facilities. home health care agencies, hospice programs operatmg 
22 in this State, mental health institutions, facilities or agencies. or 23 institutions, facilities and agencies for the developmentally 24 disabled. The term "health care institution" shall not be 25 construed to include "health care professionals" as defined in this 26 act. 
27 "Health care professional" means an individual licensed by this 
28 State to admiQ.ister health care in the ordinary course of business 29 or practice of a profession. 
30 "Health care representative" means the individual designated 
31 by a decl.arant pursuant to the proxy directive part of an advance 32 directive for the purpose of making health care decisions on the 33 declarant' s behalf, and includes an individual designated as an 34 altem&te health care representative who is acting as the 35 declarant 's health care representative in accordance with the 36 tenns and order of priority stated in an advance directive. 
37 "Instruction directive" means a writing which provides 
38 instructions and direction regarding the declarant · s wishes for 39 health care in the event that the declarant subsequently Lacks 
40 decision makin1 capacity. 
41 "Llfe-:-sustaining treatment" means the use of any medical 42 device or procedure, drugs. surgery or therapy that uses 
U mechanical or other artificial means to sustain, restore or 44 supplant a vital bodily function, and thereby increase the 45 expected life span of a patient. 
46 "Other health care professionals" means health care 
47 professionals other than physicians and nurses. 
48 "Patient" means an individual who is under the care of a 
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1 physician, nurse or other health care professional. 

2 ·· Permanently unconscious· means a medical condition that has 
3 been diagnosed in accordance with currently accepted medical 
4 standax:ds and with reasonable medical certainty as total and 
5 1rrevers1ble loss of consciousness and capacity for interaction 

6 with the environment, The term · permanently unconscious' 
7 includes without limitation a persistent vegetative state or 
8 irreversible coma. 
9 ·· Physician" means an individual licensed to practice medicine 

10 and surgery in this State. 
11 "Proxy directive" means a writing which designates a health 
12 care representative in the event the declarant subsequently lacks 
13 decision making capacity. 
14 ''State' means a state, territory, or possession of the United 
15 States, the Oistnct of Columbia, or the Commonwealth of Puerto 
16 Rico. 
17 "Terminal condition'' means the terminal stage of an 

18 irrevel'Slbly fatal illness, disease or condition. A detemunation 
19 of a specific life expectancy is not required as a precondition for 
20 a diagnosis of a "terminal condition," but a prognosis of a life 
21 expectancy of six months or less, with or without the provision of 

22 life-sustaining treatment, based upon reasonable medical 
23 certainty, shall be deemed to constitute a terminal condition. 
24 4. A declarant may execute an advance directive for health 
25 care at any time. The advance directive shall be signed and 
26 dated by, or at the direction of, the declarant in the presence of 
27 two subscribing adult witnesses, who shall attest that the 
28 declarant is of sound mind, and free of duress and undue 
29 influence. A designated health care representative shall not act 
30 as a witness to the execution of an advance directive. An 

31 advance directive may be supplemented by a video or audio tape 

32 recording. 
33 5. a. A declarant may reaffirm or modify either a proxy 
34 directive, or an instruction directive, or both. The reaffirmation 
35 or modification shall be made in accordance with the 
36 requirements for execution of an advance directive pursuant to 
37 section 4 of this act. 
38 b. A declarant may revoke an advance directive, including a 

39 proxy directive, or an instruction directive, or both, by the 

40 following means: 
41 (1) Notification, orally or in writing, to the health care 
42 representative, physician, nurse or other health care professional, 
43 or other reliable witness, or by any other act evidencing an intent 

44 to revoke the document; or 
45 (2) Execution of a subsequent proxy directive or instruction 

46 directive, or both, in accordance wtth section 4 of this act. 
47 c. Designation of the declarant' s spouse as health care 
48 representative shall be revoked upon divorce or legal separation, 
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1 unless otherwise specified in the advance directive. 
2 d. An incompetent patient may suspend an advance directive. 
3 including a proxy directive. an instruction directive. or both. by 
-l any of the means stated in paragraph (1) of subsection b. of this 
5 section. An incompetent patient who has suspended an advance 
6 directive may reinstate that advance directive by oral or written 
7 notification to the health care representative. phys1c1an. nurse or 
8 other health care professional of an intent to reinstate the 
9 advance directive. 

10 e. Reaffinnation. modification. revocation or suspension of an 
11 advance directive is effective upon communication to any person 
12 capable of transmitting the infonnation including the health care 
13 representative, the attending physician, nurse or other health 
H care professional responsible for the patient· s care. 
15 6. a. A declarant may execute a proxy directive. pursuant to 
16 the requirements of section 4 of this act. designating a 
17 competent adult to act as his health care representative. 
18 (l) A competent adult. including, but not limited to. a 
19 declarant' s spouse. adult child. parent or other family member. 
20 friend. religious or spiritual advisor. or other person of the 
21 declarant' s choosing, may be designated as a health care 
22 representative. 
23 (2) An operator, administrator or employee of a health care 
24 institution in which the declarant is a patient or resident shall not 
25 serve as the declarant' s health care representative unless the 
26 operator, administrator or employee is related to the declarant 
2 7 by blood, marriage or adoption. 
28 This ~triction does not apply to a physician, if the physician 
29 does cot serve as the patient· s attending physician and the 
30 patient's health care representative at the same time. 
31 (3) A declarant may designate one or more alternate health 
32 care representatives, listed in order of priority. In the event the 
33 primary designee is unavailable, unable or unwilling to serve as 
34 health care representative, or is disqualified from such service 
35 pursuant to this section or any other law, the next designated 
36 alternate shall serve as health care representative. In the event 
37 the primary designee subsequently becomes available and able to 
38 serve as health care representative, the primary designee may, 
39 insofar as then practicable, serve as health care representative. 
40 (4) A declarant may direct the health care representative to 
41 consult with specified individuals. including alternate designees. 
42 family members and friends, in the course of the decision malung 
43 process. 
44 (5) A declarant shall state the limitations. if any, to be placed 
45 upon the authority of the health care representative. 
46 b. A declarant may execute an instruction directive, pursuant 
47 to the requirements of section 4 of this act. stating the 
48 declarant · s general treatment philosophy and ob1ectives: or the 
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1 declarant · s specific wishes regarding the provision. withholding 

2 or w1thdrawal of any form of health care, including 

3 life-sustaining treatment: or both. An instruction directive may, 

4 but need not, be executed contemporaneously with. or be 

5 attached to, a proxy directive. 

6 A declarant who chooses to instruct that artificially provided 

7 fluids and nutrition should be withheld or w1thdrawn under certain 

8 conditions shall so indicate by an ex;:iiicit statement in the 

9 instruction directive. 
10 7. a. An advance directive becomes operative when (1) it is 

11 transmitted to the attending physician or to the health care 

12 institution. and (2) it is determined pursuant to section 8 of this 

13 act that the patient lacks capacity to make a particular health 

14 care decision. 
15 b. Treatment decisions pursuant to an advance directive shall 

16 not be made and implemented until there has been an reasonable 

17 opportwlity to establish, and where appropriate confirm, a 

18 reliable diagnosis and prognosis for the patient. 

19 8. a. The attending physician shall determine whether the 

20 patient lacks capacity to make a particular health care decision. 

21 The determination shall be stated in writing, shall include the 

22 attending physician's opinion concerning the nature, cause, 

23 extent, and probable duration of the patient· s incapacity, and 

24 shall be made a part of the patient's medical records. 

25 b. The attending physician's determination of a lack of 

26 decision making capacity shall be confirmed by one or more 

27 physicians. The opinion of the confirming physician shall be 

28 stated in writing and made a part of the patient's medical 

29 records in the same manner as that of the attending physician. 

30 Confirmation of a lack of decision making capacity is not 

31 required when the patient's lack of decision making capacity 1s 

32 clearly apparent, and the attending physician and the health care 

33 representative agree that confirmation is unnecessary. 

34 c. If the attending physician or the confirming physician 

35 detennines that a patient lacks decision making capacity because 

36 of a mental or psychological impairment or a developmental 

37 disability, and neither the attending physician or the confirming 

38 physician has specialized training or experience in diagnosing 

39 mental or psychological conditions or developmental disabilities 

40 of the same or similar nature, a determination of a lack of 

41 decision making capacity shall be confirmed by one or more 

42 physicians with appropriate specialized training or ex-perience. 

43 The opuuon of the confirming physician shall be stated in writing 

44 and made a part of the patient's medical records in the same 

45 manner as that of the attending physician. 
46 d. A physician designated by the patient· s advance directive 

47 as a health care representative shall not make or confirm the 

48 determination of a lack of decision making capacity. 
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1 e. The attending physician shall inform the patient, if the 
2 patient has any ability to comprehend that he has been 
3 determined to lack decision making capacity, and the health care 
• representative that: (1) the patient has been detemuned to lack 
5 decision making capacity to make a particular health care 
6 decision; (2) each has the right to contest this determination; and 
7 (3) each may have recourse to the dispute resolution process 
8 established by the health care institution pursuant to section l-t 
9 of this act. 

10 Notice to ·he patient and the health care representative shall 
11 be documented in the patient· s medical records. 
12 f. A determination of lack of decision makmg capacity W1der 
13 this act is solely for the purpose of implementing an advance 
14 directive in accordance with the provisions of this act. and shall 
15 not be construed as a determination of a patient's incapacity or 
16 incompetence for any other purpose. 
17 g. For purposes of this section, a determination that a patient 
18 lacks decision malting capacity shall be based upon, but need not 
19 be limited to, evaluation of the patient· s ability to understand 
20 and appreciate the nature and consequences of a particular health 
21 care decision. including the benefits and risks of. and alternatives 
22 to, the proposed health care, and to reach an informed decision. 
23 9. a. If it has been determined that the patient lacks decision 
24 malting capacity, a health care representative shall have 
25 authority to make health care decisions on behalf of the patient. 
26 The health care representative shall act in good faith and within 
27 the bounds of the authority granted by the advance directive and 
28 by this act. 
29 b. If a different individual has been appointed as the patient· s 
30 legal guardian, the health care representative shall retain legal 
31 authority to make health care decisions on the patient's behalf, 
32 unless the tenns of the legal guardian· s court appointment or 
33 other court decree provide otherwise. 
34 c. The conferral of legal authority on the health care 
35 representative shall not be construed to impose liability upon the 
36 health care representative for any portion of the patient· s health 
3 7 care costs. 
38 d. An individual designated as a health care representative or 
39 as an altemate health care representative may decline to serve in 
40 that capacity. 
41 e. The health care representative shall exercise the patient· s 
42 right to be informed of the patient's medical condition. prognosis 
43 and treatment options, and to give informed consent to, or 
44 refusal of, health care. 
45 f. In the exercise of these rights and responsibilities, the 
46 health care representative shall seek to make the health care 
47 decision the patient would have made had he possessed decision 
48 making capacity under the circumstances, or, when the patient· s 
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1 wishes cannot adequately be detennined, shall make a health care 

2 decision in the best interests of the patient. 
3 10. In addition to any rights and responsibilities recognized or 

4 imposed_ by, or pursuant to, this act, or by any other law. 

5 physicians, nurses. and other health care professionals shall have 

6 the following rights and responsibilities: 
7 a. The attending physician shall make an affinnative inquiry of 

8 the patient, his family or others, as appropriate under the 

9 circumstances. concerning the existence of an advance directive. 
10 The attending physician shall note in the patient· s medical 
11 records whether or not an advance directive exists. and the name 
12 of the patient's health care representative, if any, and shall 

13 attach a copy of the advance directive to the patient· s medical 

14 records. The attending physician shall document in the same 
15 manner the reaffirmation, modification, or revocation of an 

16 advance directive, if he has knowledge of such action. 
17 b. A physician may decline to participate in the withholding or 

18 withdrawing of measures utilized to sustain life. in accordance 

19 with his sincerely held personal or professional convictions. In 

20 such circumstances, the physician shall act in good faith to 

21 infonn the patient and the health care representative. and the 

22 chief of the medical staff or other designated institutional 

23 official. of this decision as soon as practicable, to effect an 

24 appropriate, respectful and timely transfer of care, and to assure 
25 that the patient is not abandoned or treated disrespectfully. 

26 In the event of transfer of a patient's care, the attending 
27 physician shall assure the timely transfer of the patient· s 

28 medical records, including a copy of the patient· s advance 

29 directive. 
30 c. A nurse or other health care professional may decline to 

31 participate in the withholding or withdrawing of measures 

32 utilized to sustain life, in accordance with his sincerely held 
33 personal or professional convictions. In these circumstances, the 

34 nurse and other health care professional shall act in good faith to 
35 infonn the patient and the health care representative, and the 

36 head of the nursing or other pmfessional staff or other designated 
37 institutional official, of this decision as soon as practicable. to 
38 cooperate in effecting an appropriate, respectful and timely 

39 transfer of care, and to assure that the patient is not abandoned 

40 or treated disrespectfully. 
41 d. Nothing in this act shall be construed to require a physician, 

42 nurse or other health care professional to begin. continue, 
43 withhold, or withdraw health care in a manner contrary to law or 

44 accepted professional standards. 
45 11. a. The attending physician. the health care representative 

48 and, when appropriate. any additional physician responsible for 

47 the patient's care. shall discuss the nature and consequences of 

48 the patient· s medical condition, and the risks, benefits and 

.. _. 
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1 burdens of the proposed health care and its alternatives. Except 
2 as provided by subsection b. of this section. the attending 
3 physician shall obtain informed consent for, or refusal of. health 
4 care from the health care representative. 
5 (1) --Oiscussion of the proposed treatment and its alternatives 
6 shall · include, as appropriate under the circumstances. the 
7 availability, benefits and burdens of rehabilitativP. treatment. 
8 therapy, and services. 
9 (2) The decision making process shall allow, as appropriate 

10 under the circumstances, adequate time for the health care 
11 representative to understand and deliberate about all relevant 
12 information before a treatment decision is implemented. 
13 b. Following a determination that a patient lacks decision 
14 making capacity, the health care representative and the 
15 attending physician shall, to a reasonable extent, discuss the 
16 treatment options with the patient, and seek to involve the 
17 patient as a participant in the decision making process. The 
18 health care representative and the attending physician shall seek 
19 to promote the patient· s capacity for effective participation and 
20 shall take the patient's expressed wishes into account in the 
21 decision making process. 
22 Once decision making authority has been conferred upon a 
23 health care represenative pursuant to an advance directive, if the 
24 patient is subsequently found to possess adequate decision making 
25 capacity with respect to a particular health care decision, the 
26 patient shall retain legal authority to make that decision. In such 
27 circumstances, the health care representative may continue to 
28 participate in the decision making process in an advisory 
29 capacity, unless the patient objects. 
30 Notwithstanding any other provision of this act to the contrary, 
31 if a patient who lacks decision making capacity clearly expresses 
32 or manifests the contemporaneous wish that medically 
33 appiapriate measures utilized to sustain life be provided. that 
34 wilb shall take precedence over any contrary decision of the 
35 health care representative and any contrary statement in the 
36 patient's instruction directive. 
37 c. In acting to implement a patient's wishes pursuant to an 
38 advance directive, the health care representative shall give 
39 priority to the patient· s instruction directive, and may also 
40 consider, u appropriate and necessary, the following fonns of 
41 evidence of the patient's wishes: 
42 (1) The patient's contemporaneous expressions, including 
43 nonverbal expressions: 
44 (2) Other reliable sources of information, including the health 
45 care representative's personal knowledge of the patient· s values, 
46 preferences and goals: and 
47 (3) Reliable oral or written statements previously made by the 
48 patient, including, but not limited to, statements made to family 
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l members, friends. health care professionals or religious leaders. 

2 d. If the instruction directive, in con1unction with other 

3 evidence of the patient· s wishes, does not provide, in the 

4 exerctse of reasonable judgment. clear direction as applied to the 

5 patient· s medical condition and the treatment alternatives. the 

6 health care representative shall exercise reasonable discretion, in 

7 good faith, to effectuate the terms, intent. and spirit of the 

8 instruction directive and other evidence of the patient· s wishes. 

9 e. Subject to the provisions of this act. and unless otherwise 

10 stated in the advance directive. if the patient's wishes cannot be 

11 adequately determined. then the health care representative shall 

12 make a health care decision in the patient· s best interests. 

13 12. a. lf the patient has executed an instruction directive but 

14 has not designated a health care representative, or if neither the 

15 designated health care representative or any alternate designee is 

16 able or available to serve, the instruction dirP.ctive shall be 

17 legally operative. lf the instruction directive provides clear and 

18 unambiguous guidance under the circumstances, it shall be 

19 honored in accordance with its specific tenns by a legally 

20 appointed guardian; if any, family members. the physicians. 

21 nurses. other health care professionals. health care institutions. 

22 and others acting on the patient's behalf. 
23 b. lf the instruction directive is, in the exercise of reasonable 

24 judgment, not specific to the patient: s medical condition and the 

25 treatment alternatives, the attending physician, in consultation 

26 with a legally appointed guardian, if any, family members. or 

27 others acting on the patient's behalf, shall exercise reasonable 

28 judpnent to effectuate the wishes of the patient, giving full 

29 weight to the temts, intent, and spirit of the instruction 

30 directive. Departure from the specific terms and provisions of 

31 the instruction directive shall be based upon clearly articulable 

32 factors not foreseen or contemplated by the instruction directive, 

33 including, but not limited to, the circumstances of the patient· s 

34 medical condition. 
35 c. Nothing in this act shall be construed to impair the legal 

36 force and effect of an instruction directive executed prior to the 

37 effective date of this act. 
38 13. a. ln addition to any rights and responsibilities recognized 

39 or imposed by, or pursuant to, this act, or any other law, a health 

40 care institution shall have the followins rights and responsibilities: 

41 (1) A health care institution shall adopt such policies and 

42 practices as are necessary to provide for routine inqwry, at the 

43 time of admission and at such other times as are appropnate 

44 under the circwnstances, concerning the existence and location 

45 of an advance directive. 
46 (2) A health care institution shall adopt such policies and 

47 practices as are necessary to provide appropnate infonnational 

48 matenals concerning advance directives to all interested patients 
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1 and their families and health care representatives, and to assist 
2 patients interested in discussing and executing an advance 
3 directive. 
4 (3) 0 A health care institution shall adopt such policies and 
5 practices as are necessary to educate patients and their families 
6 and health care representatives about the availability. benefits 
7 and burdens of rehabilitative treatment, therapy and services. 
B including but not limited to family and social services. seif-help 
'J and advocacy services. employment and community living, and 

10 use of assistive devices. A health care inst1tut1on shall. in 
11 consultation with the attending physician. assure that such 
12 information is discussed with a patient and his health care 
13 representative and made a part of the decision making process 
14 set forth in section 11 of this act, as appropriate under the 
15 circumstances. 
16 (4) In situations in which a t.!'ansfer of care is necessary, 
17 including a transfer for the purpose of effectuating a patient· s 
18 wishes pursuant to an advance directive. a health care institution 
19 shall, in consultation with the attending physician, take all 
20 reasonable steps to effect the appropriate. respectful and timely 
21 transfer of the patient to the care of an alternative health care 
22 professional or institution, as necessary, and shall assure that the 
23 patient is not abandoned or treated disrespectfully. In such 
24 circumstances, a health care institution shall assure the timely 
25 transfer of the patient's medical records, including a copy of the 
26 patient's advance directive. 
27 (5) A health care institution shall establish procedures and 
28 practices for dispute resolution. in accordance with section 14 of 
29 this act. 
30 (6) A health care institution shall adopt such policies and 
31 practices as are necessary to _inform physicians, nurses and other 
32 health care professionals of their rights and responsibilities under 
33 this act, to assure that such rights and responsibilities are 
34 understood, and to provide a forum for discussion and 
35 consultation regarding the requirements of this act. 
36 b. A private, religiously-affiliated health care institution may 
37 develop institutional policies and practices defining 
38 circumstances in which it will decline to participate in the 
39 withholding or withdrawing of specified measures utilized to 
40 sustain life. Such policies and practices shall be written, and 
41 shall be properly communicated to patients and their families and 
42 health care representatives prior to or upon the patient· s 
43 admission. or as soon after admission as is practicable. 
44 If the institutional policies and practices appear to conflict 
45 with the legal rights of a patient wishing to forego health care. 
46 the health care institution shall attempt to resolve the conflict. 
~7 and if a mutually satisfactory accommodation cannot be reached, 
48 shall take all reasonable steps to effect the appropriate, timely 
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l and respectful transfer of the patient to the care of another 

2 health care institution appropriate to the patient· s needs. and 

3 shall assure that the patient is not abandoned or treated 

4 disrespectfully. 

5 c. Nothing in this act shall be construed to require a health 

6 care institution to participate in the beginning, continuing, 

7 withholding or withdrawing of health care in a manner contrary 

8 to law or accepted medical standards. 

9 14. a. In the event of disagreement among the patient, health 

10 care representative and attending physician concerning the 

11 patient· s decision making capacity or the appropriate 

12 interpretation and application of the terms of an advance 

13 directive to the patient· s course of treatment, the parties shall 

14 seek to resolve the disagreement by means of procedures and 

15 practices established by the health care institution, including but 

16 not limited to, consultation with an institutional ethics 

17 committee, or with a person designated by the health care 

18 institution for this purpose. 

19 b. A health care professional involved in the patient· s care, 

20 other than the attending physician, or an administrator of a 

21 health care institution may also invoke the dispute resolution 

22 process established by the health care institution to seek to 

23 resolve a disagreement concerning the patient's decision making 

24 capacity or the appropriate interpretation and application of the 

25 tenns of an advance directive. 

26 c. If disagreement cannot be reconciled through an 

27 institutional dispute resolution process, the parties may seek 

28 resolution in a court of competent jurisdiction. 

29 15. a. Consistent with the terms of an advance directive and 

30 the provisions of this act, life-sustaining treatment, other than 

31 artificially provided fluids and nutrition necessary to sustain life, 

32 may be withheld or withdrawn from a patient in :.:1e following 

33 ciraunatances: 

34 (1) When the life-sustaining treatment is experimental and not 

35 a proven therapy, or is likely to be ineffective or futile in 

36 prolonging life, or is likely to merely prolong an imminent dying 

37 process; 
38 (2) When the patient is permanently unconscious, as 

39 determined by the attending physician and confirmed by a second 

40 qualified physician; 

41 (3) When the patient is in a terminal condition, as determined 

42 by the attending physician and confirmed by a second qualifit:d 

43 physician; or 

44 (4) ln the event none of the above circumstances applies, when 

45 the patient has a serious irreversible illness or condition, and the 

46 likely risks and burdens associated with the medical intervention 

47 to be withheld or withdrawn may reasonably be judged to 

48 outweigh the likely benefits to the patient from such 
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1 intervention, and imposition of the medical intervention on an 
2 unwilling patient would be inhumane. [n such cases pnor to 
3 implementing a decision to withhold or withdraw life-sustaining 
4 treatment, the attending physician shall promptly seek 
5 consultation with an institutional or regional reviewing body in 
6 accordance with section 18 of this act. or shall promptly seek 
7 approval of a public agency recognized by law for this purpose. 
8 b. Nothing in this section shall be construed to impair the 
9 obligations of physicians. nurses and other health care 

10 professionals to provide for the care and comfort of the patient 
11 and to alleviate pain. in accordance with accepted medical and 
12 nursing standards. 
13 c. Nothmg in this section shall be construed to abridge any 
H constitutionally-protected right to refuse treatment. based upon 
15 the free exercise of religion or the right of privacy. under e1 ther 
16 the United States Constitution or the Constitution of the State of 
17 New Jersey. 
18 16. a. Consistent with the explicit terms of an advance 
19 directive and the provisions of this act, artificially provided 
20 fluids and nutrition necessary to sustain life may be withheld or 
21 Withdrawn from a patient in the following circumstances: 
22 (1) When the artificial provision of fluids and nutrition is likely 
23 to be ineffective or futile in prolonging life, or is likely to merely 
24 prolong an imminent dying process; 
25 (2) When the patient is permanently unconscious, as 
26 detennined by the attending physician and confirmed by a second 
27 qualified physician; or 
28 (3) When the patient is in a terminal condition. as determined 
29 by the attending physician and confirmed by a second qualified 
30 physician, and the likely Nb and burdens associated with the 
31 leaat burdensome treatment modality likely to be effective may 
32 reasonably be judged to outweigh the likely benefits to the 
33 patient from such intervention, and imposition of the intervention 
34 on an unwilling patient would be inhumane. In such cases, prior 
35 to implementing a decision to withhold or withdraw artificially 
36 provided fluids and nutrition. the attending physician shall seek 
37 prompt consultation with a qualified institutional or regional 
38 reviewing body in accordance with section 18 of this act, or shall 
39 promptly seek approval of a public agency recognized by law for 
40 this purpose. 
41 b. Nothing in this act shall be construed to provide 
42 authorization for the health care representative, or any other 
43 individual acting pursuant to this act, to direct or implement the 
44 withholding or withdrawal of artificially provided fluids and 
45 nutrition necessary to sustain life in the absence of explicit 
46 instructions to that effect in the patient· s advance directive. 
47 c. :'llothing Ill this section shall be construed to impair the 
48 obligations of a physician, nurse or other health care professional 
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1 to provide for the care and comfort of the patient and to 

2 alleviate pain, in accordance with accepted medical and nursing 

3 standards. 

4 d. Nothing in this section shall be construed to abridge any 

5 constitutionally-protected right to refuse treatment. based upon 

6 the free exercise of religion or the nght of privacy, under either 

7 the United States Constitution or the Constitution of the State of 

8 New Jersey. 

9 17. a. Consistent with the terms of an advance directive and 

10 the provisions of this act, the at tending physician may issue a do 

11 not resuscitate order. 

12 b. A do not resuscitate order shall be entered in writing in the 

13 patient· s medical records prior to implementation of the order. 

14 c. Nothing in this act shall be construed to impair any eXlsting 

15 legal authority to issue a do not resuscitate order when the 

16 patient has not executed an advance directive. 

17 18. a. An institutional or regional reviewing body which 

18 engages in prospective case consultation pursuant to paragraph 

19 (4) of subsection a. of section 15 and paragraph (3) of subsection 

20 a. of section 16 of this act shall advise the attending physician. 

21 patient and health care representative whether it believes that 

22 the withholding or withdrawal of the medical intervention wider 

23 consideration would be in conformity with the requirements of 

24 this act, including without limitation: whether such action would 

25 be within the scope of the patient's advance directive; whether tt 

26 may reasonably be judged that the likely risks and burdens 

27 associated with the medical intervention to be withheld or 

28 withdrawn outweigh its likely benefits; and whether it may 

29 reasonably be judged that imposition of the medical intervention 

30 on an unwilling patient would be inhwnane. The attending 

31 physician, patient and health care representative shall also be 

32 advised of any other course of diagnosis or treatment 

33 recommended for consideration. 

34 The advice of the institutional or regional reviewing body shall 

35 be documented in the patient's medical records. 

36 b. The advice of an institutional or regional reviewing body 

37 acting in accordance with subsection a. of. this section is not 

38 legally binding. A health care representative, physician, nurse, or 

39 other health care professional who believes the advice should not 

40 be followed may choose to: 

41 (1) Pursue an alternative course of treatment for the patient. 

42 In this case, no immunity is conferred upon such actions by this 

43 act, and the individual is subject to existing nonns of civil and 

44 criminal liability and may be subject to discipline by the 

45 respective State licensing board for professional misconduct; 

46 (2) Seek review by a public agency recogruzed by law for this 

47 purpose; or 

48 (3) Seek review by a court of competent jurisdiction. 
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1 c. Nothing in this section shall preclude the transfer of the 
2 patient to another appropriate health care professional or health 
J care institution. [n this case the health care ins ti tut ion 
-t respo!15ible for the patient· s care shall assure that the health 
5 care professional or health care institution to which the patient is 
6 transferred is properly infonned of the advice given by the 
7 institutional or regional reviewing body. 
8 d. An institutional or regional reviewing body acting in 
9 accordance with subsection a. of this section shall conform to 

10 standards established by law and shall be subject to periodic 
11 accreditation and review wtder procedures established by law. 
12 19. a. Nothing in this act shall be construed to alter, amend or 
13 revoke the rights and responsibilities wtder existing law of health 
H care institutions not governed by the provisions of this act. 
15 b. The provisions of this act shall not be construed to require 
16 emergency persoMel. including paid or volunteer fire fighters; 
17 paramedics: members of an ambulance team, rescue squad, or 
18 mobile intensive care unit; or emergency room persoMel of a 
19 licensed health care institution, to withhold or withdraw 
20 emergency care in circumstances which do not afford reasonable 
21 opportunity for careful review and evaluation of an advance 
22 directive without endangering the life of the patient. 
23 20. In accordance with the "Administrative Procedure Act,·• 
24 P.L. 1968, c.410 (C.52:148-1 et seq.) the Department of Health 
25 shall establish rules and regulations necessal'y to carry out the 
26 provisions of this act. 
27 a. The department shall establish rules and regulations for the 
28 annual reporting by beal!b care institutions. and the gathering of 
29 such additional data as is reasonably necessary to oversee and 
30 evaluate the implementation of this act. The department shall 
31 seek to minimize the burdens of record-keeping imposed by the 
32 rules and regulations and shall seek to assure the appropnate 
33 confidentiality of patient records. 
34 b. The department shall establish rules and regulations 
35 requirin1 health care institutions to adopt policies and practices 
36 .designed to: 
37 (1) Make routine inquiry, at the time of admission and at such 
38 other times as are appropriate under the circumstances, 
39 conceming the existence and location of an advance directive; 
40 (2) Pmvide appropriate infonnational materials conceming 
41 advance directives to all interested patients and their families 
42 and health care representatives. and to assist patients interested 
43 in discussing and executing an advance directive: 
44 (3) Educate patients and their families and health care 
45 representatives about the availability, benefits and burdens of 
46 rehabilitative treatment, therapy and services, as appropriate; 
47 (4) Inform physicians, nurses, and other health care 
48 professionals of their rights and responsibilities under tru.s act. to 
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l as.rure that the rights and responsibilities are understood. and to 

2 provide a forum for discussion and consultation regarding the 

3 requirements of this act; and 

4 (5) o-therwise comply with the provisions of this act. 

5 21. The Department of Health and the New I ersey Commission 

6 on Legal and Ethical Problems in the Delivery of Health Care 

7 established pursuant to P.L.1985. c.363 (C.52:9Y-l et seq.), shall 

8 jointly evaluate the implementation of this act and report to the 

9 Governor and the Legislature. including recommendations for any 

10 changes deemed necessary, within five years from the effective 

11 date of this act. 

12 22. a. A health care representative shall not be subject to 

13 criminal or civil liability for any actions performed in good faith 

14 and in accordance with the provisions of this act: 

15 (1) To carry out the tenns of an advance directive; or 

16 (2) To follow and implement the advice of an institutional or 

17 regional reviewing body acting in accordance with subsection a. 

18 of section 18 of this act. 

19 b. A health care professional shall not be subject to criminal 

20 or civil liability or to discipline by the health care institution or 

21 the respective State licensing board for professional misconduct 

22 for any actions perfonned in good faith and in accordance with 

23 the provisions of this act, ,any rules and regulations established by 

24 the Department of Health pursuant .to this act. and accepted 

25 professional standards: 

26 (1) To carry out the terms of an advance directive: or 

27 (2) To follow and implement the advice of an institutional or 

28 regional reviewing oocty· acting in accordance-with subsection a. 

29 of section 18 of this act. 

30 c. A health care institution shall not be subject to criminal or 

31 civil liability for· any actions performed in good faith and in 

32 accordance with the provisions of this act to carry out the terms 

33 of an advance directive. 

34 23. The absence of an advance directive shall create no 

35 presumption with re5119Ct to a patient's wishes regarding the 

36 provision, withholding or withdrawing of any form of health care. 

37 The provisions of this act do not apply to persons who have not 

38 executed an advance directive. 

39 24. The execution of an advance directive pursuant to this act 

40 shall not in any manner affect, impair or modify the terms of, or 

41 rights or obligations created under, any existing policy of health 

42 insurance, Ufe insurance or annuity. or governmental benefits 

43 program. No health care practitioner or other health care 

44 provider. and no health service plan, insurer, or governmental 

45 authority, shall deny coverage or exclude from the benefits of 

46 service any individual because that individual has executed or has 

47 not executed an advance directive. The ~xecution. or 

48 non-execution. of an advance directive shall not be made a 
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1 condition of coverage under any policy of health insurance. life 
2 insurance or annwty, or governmental benefits program. 
3 25. An advance directive executed under the laws of another 
• state in compliance with the laws of that state or the State of 
5 '.'-iew. Jersey is validly executed for purposes of this act. An 
6 advance directive executed in a foreign country in compliance 
7 w1 th the laws of that country or the State of New Jersey, and not 
8 contrary to the public policy of this State, is validly executed for 
rJ purposes of this act. 

10 26. a. The withholding or withdrawing of life-sustaining 
11 treatment pursuant to section 15 of this act or of art1fic1ally 
12 provided fluids and nutrition necessary to sustain life pursuant to 
lJ c;ect1on 16 of this act, when performed in good faith, and in 
Ii accordance with the terms of an advance directive and the 
15 provisions of this act. shall not constitute homicide. suicide, 
16 assisted suicide, or active euthanasia. 
17 b. To the extent any of the provisions of this act are 
18 inconsistent with P.L.1971, c.373 (C.46:2B-8 et seq.) concerning 
19 the designation of a health care representative, the provisions of 
20 this act shall have priority over those of P.L.1971, c.373 
21 (C. • 6:28-8 et seq.). 
22 Durable powers of attorney for health care executed pursuant 
23 to P.L.1971, c.373 (C.46:2B-8 et seq,) prior to the effective date 
24 of this act shall have the same legal force and effect as 1f they 
25 had been executed in accordance with the provisions of this act. 
26 c. Nothing in this act shall be construed to impair the rights of 
27 emancipated minors under existing law. 
28 27. The Office of the Ombudsman for the institutionalized 
29 Elderly shall adopt regulations necessary to comply_ with the 
30 requirements of P. L. , c. (C. ) (now pending before the 
31 Legislature as this bill), and shall make a written statement of its 
32 obligations under that act available to the public. 
33 28. The Office of the Public Guardian for Elderly Adults shall 
34 adopt regulations necessary to comply with the requirements of 
35 P.L. , c. (C. ) (now pending before the Legislature 
36 as this bill), and shall make a written statement of its obligations 
37 under that act available to the public. 
38 29. a. A health care professional who willfully fails to act in 
39 accordance with the requirements of this act is subject to 
40 discipline for professional misconduct pursuant to section 8 of 
41 P.L.1978. c.73 (C.45:1-21). 
42 b. A health care institution that willfully fails to act in 
43 accordance with the requirements of this act and regulations 
44 adopted in accordance with this act shall be subject to a fine of 
45 not more than Sl.000 for each offense. For the purposes of this 
46 subsection, each violation shall constitute a separate offense. 
47 Penalties for violations of this act shall be recovered in a 
48 swnmary civil proceeding, brought ~ the name of the State m a 
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t court of competent jurisdiction pursuant to "the penalty 

2 enforcement law." N. J .S.2A:58-t et seq. 

3 c. The following acts constitute cnmes: 

• (1) To willfully conceal. cancel. deface. obliterate or withhold 

5 personal knowledge of an advance directive or a modification or 

6 revocation thereof. without the declarant · s consent, is a crime of 

7 the fourth degree. 

8 (2) To falsify or forge an advance directive or a modification 

9 or revocation thereof of another individual is a crime of the 

to fourth degree. 
1 t (3) To coerce or fraudulently induce the execution of an 

12 advance directive or a modification or revocation thereof ts a 

13 crime of the fourth degree. 

14 (4) To reqwre or prohibit the execution of an advance 

15 directive or a modification or revocation thereof as a condition 

16 of coverage under any policy of health insurance, life insurance 

17 or annuity, or governmental benefits program, or as a condition 

18 of the provision of health care is a crime of the fourth degree. 

19 d. Commission of any of the acts identified in paragraphs (1), 

20 (2), or (3) of subsection c .. resulting in the involuntary earlier 

21 death of a patient, shall constitute a crime of the fourth degree. 

22 e. The sanctions provided in this section shall not be construed 

23 to repeal any sanctions applicable under other law. 

24 30. This act shall take effect 180 days after the date of 

25 enactment. 

26 
27 

28 JUDICIARY 

29 
30 Designated the "New Jersey Advance Directives for Health Care 

31 Act." 



~EMBLY, No.1191 

STATE OF NEW JER5EY 

Introduced Pending Technical Review by Legislative Counsel 

PRE-FILED FOR INTRODUCTION IN THE 1990 SESSION 

By Assemblywoman COOPER 

l AN ACT permitting certain persons to execute documents 
2 directing discontinuance of maintenance medical treatment in 
3 the event of terminal illness. 
4 

5 BE IT ENACTED by the Senate and General Assembly of the 
6 State of New Jersey: 
7 1. This act shall be known and may be cited as the "Death 
8 with Dignity Act." 
9 2. The Legislature finds that adult persons have the 

10 fundamental right to control the decisions relating to the 
11 rendering of their own medical care, including the decision to 
12 have life-sustaining. procedures withheld or withdrawn in 
13 instances of a terminal condition. 
14 In order that the rights of patients may be respected even 
15 after they are no longer able to participate actively in decisions 
16 about themselves, the Legislature hereby declares that the laws 
17 of this State shall recognize the right of an adult person to make 
18 a written declaration instructing his physician to withhold or 
19 withdraw life sustaining procedures in the event of a terminal 
20 condition. 
21 3. As used in this act: 
22 a. "Attending physician" means the physician selected by, or 
23 assigned to, the patient who has primary responsibility for the 
24 treatment and care of the patient. 
25 b. "Declaration" means a witnessed document in writing, 
26 voluntarily executed by the declarant in accordance with the 
27 requirements of this act. 
28 c. "Life-sustaining procedure" means any medical procedure 
29 or intervention which, when applied to a qualified patient, would 
30 serve only to prolong the dying process and where, in the 
31 judgment of the attending physician, death will occur whether or 
32 not the procedures are utilized. "Life-sustaining procedure" 
33 shall not include the administration of medification or the 
34 performance of any medical procedure deemed necessary to 
35 provide comfort care. 
36 d. "Qualified patient" means a patient who has executed a 
37 declaration in accordance with this act and who has been 
38 diagnosed and certified in writing to be afflicted with a terminal 
39 condition by two physicians who have personally examined the 
40 patient, one of whom shall be the attending physician. 
41 4. a. Any person of sound mind and 18 years of age or older. 
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1 him or her to be of sound mind. 
2 Witness .............................................. . 
3 Witness .............................................. . 

4 b. A declaration may include other specific directions. 

5 Should any of the other specific directions be held to be invalid, 

6 the invalidity shall not affect other directions of the declaration 

7 which can be given effect without the invalid direction, and to 

8 this end the directions in the declaration are severable. 

9 6. A declaration may be revoked at any time by the 

10 declarant, without regard to his or her mental state or 

11 competency, by any of the following methods: 

12 a. By being canceled, defaced, obliterated, or burnt, tom or 

13 otherwise destroyed by the declarant or by some person in his or 

14 her presence and by his or her direction. 

15 b. By a written revocation of the declarant expressing his or 

16 her intent to revoke, signed and dated by the declarant. The 

17 attending physician shall record in the patient· s medical record 

18 the time and date when he or she received notification of the 

19 written revocation. 
20 c. By a verbal expression by the declarant of his or her intent 

21 to revoke the declaration. The revocation shall become 

22 effective upon communication to the attending physician by the 

23 declarant or by a person who is reasonably believed to be acting 

24 on behalf of the declarant. The attending physician shall record 

25 in the patient· s medical record the time, date and place of the 

26 revocation and the time, date and place, if different, of when he 

27 or she received notification of the revocation. 

28 7. a. An attending physician who has been notified of the 

29 existence of a declaration executed under this act shall, without 

30 delay after the diagnosis of a terminal condition of the 

31 declarant, take the necessary steps to provide for written 

32 certification and confirmation of the declarant · s terminal 

33 condition, so that declarant may be deemed to be a qualified 

34 patient. 
35 b. An attending physician who fails to comply with this 

36 section shall be deemed to have refused to comply with the 

37 declaration and shall be liable as specified in section 9 of this 

38 act. 
39 8. a. The desires of a qualified patient who is competent 

40 shall at all times supersede the effect of the declaration. 

41 b. If the qualified patient is incompetent at the time of the 

42 decision to withhold or withdraw life-sus,aming procedures, a 

43 declaration executed in accordance with this act is presumed to 

44 be valid. For the purpose of this act, a physician or health care 

45 facility may presume in the absence of actual notice to the 

46 contrary that an individual who executed a declaration was of 

47 sound mind when it was executed. The fact of an individual· s 

48 having executed a declaration shall not be considered as an 
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1 declaration as a condition for being insured for, or receiving, 
2 health care services. 
3 13. Nothing in this act shall impair or supersede any legal 
• right or legal responsibility which any person may have to effect 
5 the withholding or withdrawal of life-sustaining procedures in 
6 any lawful manner. In this respect the provisions of this act are 
7 cumulative. 
8 14. This act shall create no presumption concerning the 
9 intention of an individual who has not executed a declaration to 

10 consent to the use or withholding of life-sustaining procedures 
11 in the event of a terminal condition. 
12 15. This act shall take effect immediately. 
13 
H 
15 STATEMENT 
16 
17 Death with dignity is to be a personal decision if humanly 
18 possible. This bill permits a person of sound mind, 18 years of 
19 age or older, to legally direct that in the event of a terminal 
20 illness no maintenance medical treatment is to be used to 
21 prolong his or her life. 
22 

23 
2-i JUDICIARY 
25 
26 "Death with Dignity Act.·· 
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STATE OF NEW JERSEY 

[ntroduced Pending Technical Review by Legislative Counsel 

PRE-FILED FOR INTRODUCTION IN THE 1990 SESSlON 

By Assemblyman BRYANT 

AN ACT concerning the life-sustaining medical treatment of 
2 tenmnally 111 persons and supplementing Title 26 of the 
3 Revised Statutes. 
4 

5 BE IT ENACTED by the Senate and General Assembly of the 
6 State of New Jersey: 
7 1. This act shall be known and may be cited as the · R1ght to 
8 Die Act.· 
9 2. As used in this act: 

10 a. ·· Attending physician" means the physician selected by, or 
11 assigned to, the terminally ill person and who has pnmary 
12 responsibility for the treatment and care of that person; 
13 b. "Life-sustaining medical treatment" means any medical 
14 procedure which utilizes mecharucal or other artificial means to 
15 sustain, restore or supplant a vital hwnan bodily function and 
16 which is designed solely to postpone the moment of death, when 
17 death is imminent whether or not the procedures are utilized; 
18 c. "Minor·· means a person under 18 years of age; 
19 d. "Physician'' means a physician or surgecm licensed to 
20 practice medicine or surgery under chapter 9 of Title 45 of the 
21 Revised Statutes. 
22 e. "Terminal illness" means an incurable condition caused by 
23 injury, disease or illness which, within reasonable medical 
24 judgment, will ultimately produce death and the application of 
25 life-sustaining procedures serve only to postpone the moment of 
26 death. 
2 7 3. A person 18 years of age or older may execute a right to die 
28 document directing that if the person is ever certified to be 
29 suffering from a terminal illness. life-sustaining medical 
30 treatment shall not be administered to prolong that person s 
31 life. The docwnent shall be executed to meet the requirements 
32 of a valid will as provided in chapter 3 of Title 38 of the New 
33 Jersey Statutes. 
34 4. a. If a minor has been certified as terminally ill. the 
35 following person may execute the right to die document on behalf 
36 of the mmor: 
37 (1) the spouse of the terminally ill minor, if the spouse is not a 
38 minor; or 
39 (2) the parent or guardian of the terminally ill minor. 
40 b. A person named in paraguphs (1) or (2) of subsection a. of 
41 this section may not execute a document: 
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1 or that the physician had actual notice of a revocation and failed 

:! to act upon that revocation. 

3 b. A health care facility or its employees shall be immune 

-t from ci~il or cnminal liability when acting in reasonable reliance 

5 on and in compliance with a tight to die document. 

6 8. a. The withholding or withdrawal of life-sustaining medical 

7 treatment from a terminally ill person in accordance with the 

8 provisions of this act shall not. for any purpose, constitute a 

9 suicide. 
10 b. The execution of a tight to die document shall not restrict, 

l l inhibit or impair the sale, procurement or issuance of a policy of 

12 life insurance, nor shall it modify the terms of an existing life 

13 insurance policy. A life insurance policy shall not be legally 

H impaired or invalidated in any manner by the withholding or 

15 W1thdrawal of life-sustaining medical treatment in compliance 

16 with a right to die document, regardless of a term in the policy to 

17 the contrary. 
18 c. A physician, health care facility, health care serv1ce plan, 

19 insurer issuing disability insurance, self-insured employee benefit 

:!O plan or nonprofit hospital service plan shall not require a person 

21 to execute a tight to die document as a condition for bemg 

22 insured for, or receiving, health care service. 

23 9. This act shall not impair or supercede a legal right or legal 

H responsibility which a person may have to effect the Wlthholding 

25 or withdrawal of life-sustaining medical treatment in a lawful 

26 manner. ln this respect, the provisions of this act are cumulative. 

27 10. a. A person who knowingly and willfully conceals. 

28 destroys. falsifies or forges a document with intent to create the 

29 false impression that another person has directed that no 

30 life-sustaining medical treatment be administered or a person 

31 who lmowingly and willfully conceals evidence of revocation of a 

32 right to die document is guilty of a crime of the first degree. 

33 b. A person who knowingly and willfully conceals. destroys, 

34 falsifies or forges a document with intent to create the false 

35 impression that another person has not executed a tight to die 

36 doClDDent is guilty of a crime of the third degree. 

37 c. A person who executes a right to die document for the 

38 benefit of a terminally ill minor when the person has actual 

39 notice of indications made by that minor opposing the withholding 

40 or withdrawal of life-sustaining medical treatment or actual 

41 notice of opposition to the document by a parent guardian or 

-t2 spouse of the minor is guilty of a crime of the second degree. 

43 11. This act shall take effect immediately. 

., 
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A&5EMBLY, No.1413 

STATE OF NEW JERSEY 

Introduced Pending Technical Review by Legislative Counsel 

PRE-FILED FOR INTRODUCTION IN THE 1990 SESSION 

By Assemblymen KAMIN and SCHWARTZ 

AN ACT concerning the determination of death, enacting the 

New Jersey Declaration of Death Act and supplementing Title 

26 of the Revised Statutes. 

BE IT ENACTED by the Senate and General Assembly of the 

State of New Jersey: 

1. a. This act.shall be known and may be cited as the 'New 

Jersey Declaration of Death Act." 

b. The death of an individual sr all be declared in accordance 

with the provisions of this act. 

2. An individual who has sustaired irreversible cessation of all 

circulatory and respiratory f1mctions, as determined in 

accordance with currently accept 3d medical standards, shall be 

declared dead. 

3. Subject to the standards, procedures and exemptions 

established in accordance with sections 4, 5, and 6 of this act, an 

individual whose circulatory and respiratory functions can be 

maintained solely by artificial means, and who has sustamed 

irreversible cessation of all fu,ctions of the entire brain, 

including the brain stem, shall be declared dead. 

4. a. A declaration of death upon the basis of neurological 

criteria pursuant to section 3 ot this act shall be made by a 

licensed physician professionally qualified by specialty or 

expertise, in accordance with currently accepted medical 

standards and additional requirements, including appropriate 

confirmatory tests, as are provided pursuant to this act. 

b. Subject to the provisions of this act. the Department of 

Health, jointly with the Board of Medical Examiners. shall adopt, 

and from time to time revise, regulations or interpretive 

guidelines setting forth (1) requirements, by specialty or 

expertise, for physicians authorized to declare death upon the 

basis of neurological criteria; and (2) currently accepted medical 

standards, including criteria, tests and procedures, to govern 

declarations of death upon the basis of neurological criteria. The 

mitial regulations and interpretive guidelines shall be issued 

within 120 days of the enactment of this act. 

c. If the individual to be declared dead upon the basis of 

neurological criteria is or may be an organ donor, the physician 

who makes the declaration that death has occurred shall not be 

the organ transplant surgeon, ~he attending physician of the organ 

rec1p1ent. nor otherwise an individual subject to a potentially 
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1 significant conflict of interest relating to procedures for organ 
2 procurement. 
3 d. If death is to be declared upon the basis of neurological 
4 criteria, the time of death shall be upon the conclusion of 
5 definitive clinical examinations and any confirmation necessary 
6 to determine the irreversible cessation of all functions of the 
7 entire brain, including the brain stem. 
8 5. The death of an individual shall not be declared upon the 
9 basis of neurological criteria pursuant to sections 3 and 4 of this 

10 act when such a declaration would violate the personal religious 
11 beliefs or moral convictions of that individual and when that fact 
12 has been communicated to, or should, pursuant to the provisions 
13 of section 6, reasonably be known by, the licensed physician 
14 ,Luthorized to declare death. In these cases, death shall be 
15 ceclared, and the time of death fixed, solely upon the basis of 
16 t rcrditional cardio-respiratory criteria pursuant to section 2 of 
17 this act. 
18 6. a. Prior to declaring an individual dead upon the basis of 
19 neurological criteria pursuant to sections 3 and 4 of this act, the 
20 licensed physician authorized to declare death, or another 
21 responsible person designated for that purpose, shall make 
22 reasonable efforts, in good faith, to determine whether this 
23 declaration would violate the personal religious beliefs or moral 
24 convictions of that individual. These efforts shall include, as is 
25 appropriate under the circumstances, review of available medical 
26 records, including advance directives for health care, and 
27 reasonable efforts to contact a person or persons, such as a 
28 family member, personal physician, religious leader, or friend, 
29 who maintamed a close association with the individual sufficient 
30 to render that person knowledgeable concerning the nature and 
31 content of the individual· s personal religious beliefs or moral 
32 convictions. 
33 b. If a claim of exemption is reasonably advanced on the 
34 individual's behalf under this act, a physician or other health 
35 care provider responsible for the treatment and care of that 
36 individual shall: 
37 (1) refrain from declaring the individual dead upon the basis of 
38 neurological criteria; and 
39 (2) refrain from discontinuing, solely upon the basis of the 
40 individual's neurological status, mechanical or other artificial 
41 means employed to maintain the mdividual' s circulatory or 
42 respiratory functions. 
43 7. A licensed health care practit:oner, hospital. or the health 
44 care provider who acts in good faith and in accordance with 
45 currently accepted medical standards to execute the provisions of 
46 this act and any rules, regulations or guidelines issued by the 
47 Department of Health or the Board of Medical Examiners 
48 pursuant to this act, shall not be subject to criminal or civil 
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liability or to discipline for unprofessional conduct with respect 

to those actions. These immunities shall extend to conduct in 

conformity with the provisions of this act following enactment of 

this act but prior to its effective date. 
8. Changes in pre-existing criteria for the declaration of death 

effectuated by the legal recognition of modem neurological 
criteria shall not in any manner affect, impair or modify the 

terms of, or rights or obligations created under, any existing 

policy of health insurance, life insurance or annuity, or 

governmental benefits program. No health care practitioner or 
other health care provider, and no health service plan, insurer, or 

governmental authority, shall deny coverage or exclude from the 

benefits of service any individual solely because of that 

individual's personal religious beliefs or moral convictions 

regarding the application of neurological criteria for declaring 
death. 

9. a. Pursuant to the "Administrative Procedure Act", 

P.L.1968, c.410 (C.52:14B-1 et seq.) the Department of Health 

shall establish rules, regulations, policies and practices as may be 

necessary to collect annual reports from health care institutions, 
to gather additional data as is reasonably necessary, to oversee 

and evaluate the implementation of this act, including provisions 

relating to the exemption procedure established pursuant to 

sections 5 and 6 of this act. The department shall seek to 

minimize the burdens of record-keeping imposed by these rules, 

regulations, policies and practices, and shall seek to assure the 
appropriate confidentiality of patient records. 

b. The Department of Health, the Board of Medical Examiners, 

and the New Jersey Commission on Legal and Ethical Problems in 

the Delivery of Health Care shall jointly evaluate the 
implementation of this act and report to the Legislature. 

including recommendations for any changes deemed necessary, 

within five years from the effective date of this act. 
10. If any provision of this act or its application to any 

individual or circumstance is held invalid, the invalidity shall not 
affect other provisions or applications of this act which can be 
given effect without the invalid provision or application, and to 

this end the provisions of this act are severable. 
11. This act shall take effect on the 180th day following the 

date of its enactment. 

STATEMENT 

This bill, "The New Jersey Declaration of Death Act", sets 

forth the provisions for declaring an individual dead. An 

individual who has sustained irreversible cessation of all 

circulatory and respiratory functions shall be declared dead. An 
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1 individual whose circulatory and respiratory functions can only be 
2 maintained by artificial means, and who has sustained irreversible 
3 cessation of all functions of the entire brain shall only be 
4 declared dead upon the basis of neurological criteria by a 
5 qualified licensed physician. 
6 The Department of Health with the Board of Medical 
7 Examiners shall adopt regulations or guidelines setting forth the 
8 professional requirements of physicians authorized to make a 
9 declaration of death upon the basis of neurological criteria and 

10 set forth the medical standards, tests and procedures by which to 
11 declare someone dead. 
12 Where an individual is a potential organ donor, the physician 
13 making the determination of death may not be the surgeon for 
14 the organ transplant or the attending physician of the organ 
15 recipient or otherwise be in a conflict of interest. 
16 The bill sets forth an exemption to accommodate the personal 
17 religious beliefs or moral convictions of the individual. An 
18 individual shall not be declared dead based on neurological 
19 criteria if the determination would violate his beliefs or 
20 convictions and that fact has been communicated to the physician 
21 or should be known by the physician authorized to make the 
22 determination of death. The physician shall make reasonable 
23 efforts to determine if the individual's beliefs or convictions 
24 would be violated by reviewing the medical records and 
25 contacting another person who maintained a close association 
26 with the individual so as to know the individual's religious beliefs 
27 or moral convictions. 
28 The bill sets forth immunity from criminal or civil liability for 
29 any health care provider who acts in good faith in accordance 
30 with this bill. 
31 The bill is not intended to impair or modify any health or life 
32 insurance policy or governmental benefits program. Nor shall 
33 coverage be denied solely on the basis of an individual's beliefs 
34 regarding the neurological criteria for determining death. 
35 The Department of Health, State Board of Medical Examiners 
36 and the New Jersey Commission on Legal and Ethical Problems in 
37 the Delivery of Health Care shall monitor and evaluate the bill 
38 and report to the Legislature within five years. 
39 

40 
41 HEALTH 
42 
43 Enacts the ·· New Jersey Declaration of Death Act." 



A&5EMBLY, No. 2466 

STATE OF NEW JEPiSEY 

Introduced Pending Technical Review by Legislative Counsel 

PRE-FILED FOR INTRODUCTION IN THE 1990 SESSION 

By Assemblywoman RANDALL 

1 AN ACT concerning the care and treatment of persons who are 
2 terminally ill. 
3 
4 BE IT ENACTED by the Senate and General Assembly of the 
5 State o/ New Jersey: 
6 l. This act shall be known and may be cited as the 'Medical 
7 Power of Attorney and Treatment Decision Act." 
8 2. This act is to be administered strictly in accordance with 
9 the general principles set forth in this section. which are declared 

10 to be the public policy of this State: 
11 a. The State has an important interest in preserving and 
12 protecting life. Any doubts which arise under any of the 
13 treatment decision procedures as set forth in Uus act shall be 
14 resolved on the side of preserving life. 
15 b. A person· s interest in the integrity of his body is protected 
16 by the doctrine of informed consent which acknowledges a 
17 competent adult's right to decline to have any medical treatment 
18 initiated or continued. 
19 c. This right of self-determination may give way if the 
20 person· s treatment decision would adversely and directly affect 
21 the health, safety, or security of others. 
22 d. It is the policy of this State that handicapped persons be 
23 accorded the same dignity, respect and legal rights which are 
24 accorded all other persons. Accordingly, decisions to withhold or 
25 withdraw life-sustaining treatment shall not be based upon 
26 assessment of the personal worth or social utility of a patient· s 
27 life to others. 
28 e. This right of self-determination presupposes a person· s 
29 competency to make a rational and considered choice after 
30 examining the nature of the treatment, the risks, and alternative 
31 therapies. 
32 f. In order to insure that this right of self-determination 
33 continues to be meaningful if a person becomes unable to actively 
34 participate in a decision to have medical treatment initiated or 
35 continued, the law of this State recognizes the right of a 
36 competent adult person to make a written directive instructing 
37 his physician to withhold or withdraw life-sustaining procedures 
38 in the event of a terminal condition, as well as the right to make 
39 a written directive reaffirming that life-sustaining procedures 
40 should be continued or initiated. The law of this State also 
41 recognizes a written medical power of attorney directive. The·· 
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1 medical procedure or intervention necessary to stabilize a patient 
2 in an emergency situation. The provision of food and fluids shall 
3 be continued unless the attending physician has made a specific 
4 determination that the continuation would be medically 
5 inappropriate. 
6 i. "Nursing Home" means a health care facility which is under 
7 the jurisdiction of the Nursing Home Administrator's Licensing 
8 Board established by P.L.1968, c.356 (C.30:11-11) et seq. as that 
9 board was transferred to and vested in the State Department of 

10 Health pursuant to section 2 of P.L.1972. c.109 (C.26:2H-28). 
11 j. "Patient" means a person of any age who is under the care 
12 of a physician and is receiving treatment or care in any heaith 
13 care facility. 
14 k. "Physician'' means a physician or surgeon licensed to 
15 practice medicine and surgery by the State Board of Medical 
16 Examiners. 
17 I. ''Terminal condition" means an incurable or irreversible 
18 condition or combination of conditions that will result W1thin a 
19 relatively short time in death. 
20 m. "Witness" means a person of at least 18 years of age not 
21 related to the person by blood or marnage and who would not be 
22 entitled to any portion of the estate of the person upon his 
23 decease under any will of the person or by operation of law. In 
24 addition. a witness to a directive shall not be the attending 
25 physician, an employee of the attending physician or a health 
26 facility in which the person is a patient or any person who is 
2 7 financially responsible for the person' s medical care. 
28 4. a. Any competent adult may execute a directive stating 
29 that his wish would be that life-sustaining procedures either be 
30 (1) withheld or withdrawn, or (2) continued or initiated m the 
31 event that he becomes unable to participate in treatment 
32 decisions when he is terminally ill. The directive must be signed 
33 by the person in the presence of two subscribing witnesses who 
34 shall attest that the declarant appears to be of sowid llllild and 
35 under no constraint or undue influence. 
36 b. A physican who is provided a copy of a directive shall make 
37 it part of the person's medical record. 
38 c. A directive may, but need not. be in the following forms, 
39 except that there shall be two witnesses who shall attest to the 
40 declarant 's being of sound mind: 
41 
42 REFUSAL OF LIFE-SUSTAINING PROCEDURF.5 
43 DIRECTIVE TO PHYSICIANS 
44 I declare that if I should have an incurable or 
45 irreversible conditi,,n or combination of conditions 
46 that will cause my death within a relatively short 
47 time, it is my desire that my life not be prolonged by 
48 administration of life-sustaining procedures. If this 
49 occurs and I am unable to participate in decisions 
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Revocation does not preclude the person from issuing a 
subsequent directive either pursuant to this section or pursuant to 
section 5 of this act. 

5. a. Any competent adult may execute a medical power of 
attorney directive authorizing his agent to make decisions that 
would effectuate what the agent believes would be his wish that 
life-sustaining procedures either be (1) withheld or withdrawn or 
(2) continued or initiated in the event that he becomes unable to 
participate in treatment decisions when he is tennmally ill. In 
the event a person executes both a directive pursuant to section 4 

of this act and a medical power of attorney directive pursuant to 
this section, the agent's role shall be limited to effectuating the 
wishes as stated in the directive executed pursuant to section 4. 
The medical power of attorney directive must be signed by the 
person in the presence of two subscribing witnesses who shall 
attest that the declarant is of sound mind and under no constraint 
or undue influence. 

b. A physician who is provided a copy of the medical power of 
attorney directive shall make it a part of the person· s medical 
record. 

c. A medical power of attorney directive may. but need not. 
be in the following form, except that there shall be two w1 tnesses 
who shall at test to the declarant' s being of sound mind: 

MEDICAL POWER OF A TrORNEY DIRECTIVE 
I declare that if I should have an incurable or 

irreversible condition or combination of conditions 
that will cause my death within a relatively short 
time and I am unable to participate in decisions 
regarding my medical treatment, 
I appoint .......................................................................... . 
(Name) .................................................................. residing 
at .......•••........••.....•........•.................................................... 

{Street and Number, City and State) 

(and telephone 11U111ber, if available) .................................. . 
to decide whether to withhold, withdraw, continue, or 
begin life-sustaining pl'OCedures on my behalf. 

I trust this person' s judgment, have discussed this 
matter with the person. and believe this person, as 
my agent, will be able to choose a course of treatment 
for me that I would have chosen for myself. 

Signed this ............ day of ......................................... . 
Signature ................................................................ . 

City, County and State of Residence .................................... . 

47 We certify that declarant voluntarily signed this 
48 document in our presence and, to the best of our 
49 knowledge, the declarant is of sound mind and under no 

.. 
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l f. No physician. health facility, or other health provider, and 
2 no health care service plan. insurer issuing disability msurance. 
3 self-insured employee welfare benefit plan, or nonprofit hospital 
4 plan, shall require any person to execute a directive as a 
5 condition for being insured for. or receiving, health care services. 
6 g. Health care facilities shall make forms, as set forth in 
7 sections 4 and 5 of this act, available to all patients admitted to 
8 the facility. Sample forms may be provided to patients at the 
9 time of admission or other notice shall be provided in the health 

10 care facilities' discretion in a means reasonably calculated to 
11 inform admitted patients of the availability of the forms. 
12 7. a. A person believing that life-sustaining treatment should 
13 be withheld or withdrawn from a patient in a terminal condition 
14 who is no longer able to make his own treatment decision may 
15 bring the matter to the attention of the patient· s attending 
16 physician if he believes: 
17 (1) The patient has either executed a directive pursuant to 
18 section 4 of this act to that effect. or 
19 (2) The patient has named him in a directive executed pursuant 
20 to section 5 of this act and has indicated that course of actio~ 
21 would be his choice. 
22 If the attending physician finds that the patient· s medical 
23 prognosis is terminal anci has sufficient indication that a directive 
24 exists indicating the patient's choice would be to withhold or 
25 withdraw life-sustaining procedures. the attending physician shall 
26 obtain the independent evaluation of two other physicians who 
27 have personally examined the patient. 
28 b. Persons who may bring the application for withholding or 
29 withdrawal of procedures in the first instance to the attending 
30 physician are: 
31 (1) The person named in a medical power of attorney directive 
32 executed pursuant to section 5 of this act; if there is no agent or 
33 the agent is unable or unwilling to act, then: 
34 (2) A family member, legal guardian or friend of the patient: if 
35 there is no family, legal guardian or friend then: 
36 (3) An employee of the health care facility where the patient is 
37 admitted who has been involved in the patient· scare: or 
38 (4) In the absence of all of the above, the attending physician 
39 may directly take the matter to two other physicians for 
40 evaluation in accordance with the issues set forth is section 9 of 
41 this act. 
42 8. a. For patients for whom the Ombudsman for the 
43 institutional Elderly may act under P.L.1977, c.239 (C.52:27G-l 
44 et seq.), and notwithstanding any provisions of P.L.1977, c.239 
45 (C.52:27G-1 et seq.~ to the contrary, for patients of any age 
46 residing in a nursing home the Ombudsman shall conduct an 
47 investigation in accordance with this section: and 
48 b. (1) For mentally ill persons in institutions for which the 
49 Public Advocate may act pursuant to P.L.1974, c.27 (C.52:27E-1 
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1 c. Has that patient executed a directive which either indicates 
2 treatment should be withdrawn or withheld or which names an 
3 agent who is authorizing the withdrawal or withholding; and 
4 d. Does that patient have an incurable or irreversible condition 
5 of.combination of conditions in the independent medical judgment 
6 of the two physicians: and 
7 e. If the condition is incurable or irreversible, will it result in 
8 death in a relatively short time. 
9 If the attending physician and two other physicians find that 

10 the five issues stated above are answered affirmatively, then the 
11 physicians shall concur in the treatment decisions expressed in 
12 the directive executed pursuant to section 4 of this act or in the 
13 treatment decision of the agent appointed by the directive 
14 executed pursuant to section 5 of this act. 
15 10. a. If any one of the three physicians acting pursuant to 
16 section 9 of this act finds any of the issues set forth in that 
17 section to be answered in the negative, then life-sustaining 
18 procedures shall be continued. That decision shall be deemed 
19 final for the purposes of appeal to the Superior Court. The 
20 standard of review shall be whether the physicians acted 
21 arbitrarily and capriciously as demonstrated by clear and 
22 convincing evidence. Any appeal taken shall be filed within H 
23 business days of this finctl decision. The appropriate health care 
24 facility shall be served notice of the appeal simultaneously with 
25 the filing of the complaint. 
26 b. Nothing this section shall be deemed to preclude further 
27 evaluation of a patient pursuant to section 9 of this act where 
28 there is a sufficient change of circumstances to warrant 
29 reconsideration. 
30 11. In the absence of actual notice of the revocation of the 
31 directive to physicians or medical power of attorney directive. 
32 none of the following, when acting in accordance with the 
33 requirements of this act, shall be subject to civil liability 
34 therefrom, or shall be guilty of any criminal act or of 
35 unprofessional conduct: 
36 a. A physician or health care facility which participates in the 
37 decision to withhold or withdraw life-sustaining procedures from 
38 a patient. 
39 b. A physician and a licensed health professional acting under 
40 the direction of a physician, or both, who participate in the 
41 withholding or withdrawal of life-sustainingprocedures. 
42 12. The withholding or withdrawal of life-sustaining 
43 procedures from a patient in accordance with the provisions of 
44 this act shall not, for any purposes, constitute a suicide and shail 
45 not constitute the crime of aiding suicide as prohibited by 
46 N.J.S.2C:ll-6. 
47 13. Directives executed in accordance with the requirements 
48 set forth in this act are entitled to a presumption of validity. 
49 14. Notwithstanding the specific requirements set forth in this 
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1 CIVIL JUSTICE 
2 
3 The ''Medical Power of Attorney and Treatment Decision Act," 
-l establishes a procedure through which an individual can control 
5 decisions regarding continuation of artificial life-support systems 
6 when suffering from a terminal condition. 



~LY, No, 2467 
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Introduced Pending Technical Review by Legislative Counsel 

PRE-FILED FOR INTRODUCTION IN THE 1990 SESSION 

By Assemblywoman RANDALL 

l AN ACT concerning surrogate decision making for certain 
2 persons who are terminally ill or in certain persistent states, 

3 amending P.L.1977, c.239 and supplementing Title 26 of the 

4 Revised Statutes. 
5 
6 BE IT ENACTED by the Senate and General Assembly of the 

7 State of New Jersey: 
8 1. (New section) As used in this act: 
9 a. "Attending physician" means the physician, selected by or 

10 assigned to the patient, who has primary responsibility for the 

11 treatment and care of the patient and who is familiar with the 

12 patient. 
13 b. "Directive·· means a written document voluntarily executed 

14 by a person in accordance with the requirements of P.L. , c. 

15 (C. ) (now pending before the Legislature as Assembly Bill 

16 No. of 1988). The directive, or a copy of the directive, may 

17 be made part of the person· s medical records. The term includes 

18 both the directive to physicians and the medical power of 

19 attorney directive. 
20 c. "Independent physician" means a physician who does not 

21 have primary -responsibility for the treatment and care of the 

22 patient but who consults on the patient· s case after examining 

23 the patient and the patient's medical history. 
24 d. "Life-sustaining treatment" means any medical procedure 

25 which utilizes mechanical or other artificial means to sustain, 

26 restore or supplant a vital human bodily function. 

27 e. "Persistent vegetative state" means a condition where the 
28 body can maintain only the vegetative parts of neurological 

29 functions and where there is no reasonable hope that cognitive 

30 capacity will be regained. 
31 f .. "Terminally ill" means having an incurable condition caused 

32 by injury, disease or illness which, within reasonable medical 

33 judgment, will ultimately produce death and the application of 

34 life-sustaining treatment serve only to postpone the moment of 

35 death. 
36 2. (New section) a. A person believing that life-sustaining 

37 treatment should be withheld or withdrawn from a patient who is 

38 unable to make his own treatment decision when he is tenninally 

39 ill or in a persistent vegetative state and where the patient has 

EXPLANATION-Matter enclosed in bold-faced brackets [thus] in the 
above b;11 is not enacted and is intended to be om,tted in the law. 

Matter underlined .t.11.v.l is new matter. 
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1 not executed any directive, may bring the matter to the attention 
2 of the patient· s attending physician and seek to act as surrogate 
3 decision maker for the patient. 
4 b. P.,ersons who may bring the application for withholding or 
5 withdrawal of treatment where there is no executed directive are: 
6 (1) the patient· s spouse; or 
7 (2) if there is no spouse, one of the patient's adult children: 
8 or 
9 (3) if there are no adult children, then either one of the 

10 patient· s parents; or 
11 (4) if there is no parent, then one of the patient· s siblings; 
12 or 
13 (5) if there is no sibling, then the next most closely-related 
14 family member who fl.Dlctions in the roie of the 
15 patient's nuclear family. 
16 3. (New section) a. The factors to be considered by the 
17 surrogate decision maker shall include, but are not limited to, the 
18 following: 
19 (1) the patient's personal value system; 
20 (2) facets of the patient's personality; 
21 (3) the patient· s religious beliefs and tenets of that religion: 
22 ( 4) whether the tenets of the patient's religion are 
23 generally in accordance with the definition of death as 
24 stated in P.L. , c. (C. ) (now pending before the 
25 Legislature as Senate Bill No. of 1988 or Assembly 
26 Bill No. of 1988); 
27 (5) the patient's consistent pattem of conduct with respect 
28 to medical care; 
29 (6) the patient· s comments as to his beliefs regarding 
30 medical treatment or his reactions to treatme~t 
31 administered to others; 
32 (7) comments by any of the persons listed in subsection b. 
33 of section 2 of this act concerning any of the factors set 
34 forth in this subsection; and 
35 (8) comments by any other person who was acquainted with 
36 the patient on a personal or professional basis 
37 concerning the patient's comments about his own 
38 medical care. 
39 b. The test to be applied by the family surrogate decision 
40 maker following due consideration of all factors set forth in 
41 subsection a. of this section is what would the patient have done 
42 if able to choose for himself. not what a reasonable or average 
43 person would have chosen to do under the circumstances. 
44 4. (New section) If there are no persons to act on behalf of the 
45 patient as listed in subsection b. of section 2 of this act and the 
46 patient has not executed a directive, then an application for the 
47 appointment of a medical guardian may be made to the Superior 
48 Court by the attending physician or another interested party. If 
49 appropnate, the court may appoint the Public Guardian as 
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1 guardian pursuant to section 7 of P.L.1985, c.298 (C.52:27G-26). 

2 The medical guardian may act as surrogate decision maker. This 
3 surrogate decision maker shall consider as many of the factors 

4 set forth in subsection a. of section 3 of this act as are 
5 practicable. Nothing in this act shall preclude the surrogate 

6 decision maker from seeking guidance from an appropriate 
7 hospital ethics or prognosis committee. 
8 5. (New section) When there is any application to withhold or 

9 withdraw life-sustaining treatment by any surrogate dec1s10n 

10 maker and there is no need to comply with the investigation 
11 procedures set forth in· section 6 of this act, then the decision 

12 maker shall obtain statements from two independent physicians 

13 knowledgeable in neurology that: 
14 a. the patient is in a persistent vegetative state: and 
15 b. there is no reasonable possibility that the patient will ever 

16 recover to a cognitive, sapient state. 
17 The attending physician shall al.so submit a statement to this 

18 effect. 
19 6. (New section) a. ror patients for whom the Ombudsman 

20 for the Institutionalized Elderly may act under P.L.1977, c.239 

21 (C.52:27G-1 et seq.), the Ombudsman shall conduct an 

22 investigation in accordance with this section. 
23 (1) for mentally ill persons in institutions for the Public 

24 Advocate may act pursuant to P.L.1974, c.27 

25 (C.52:27E-1 et seq.); and 
26 (2) for disabled persons who reside in an institution for the 

27 developmentally disabled or mentally ill or any other 

28 facility specializing in serving persons with disabilities. 
29 licensed or operated by the Department of Human 

30 Services for whom the Public Advocate may act 
31 pursuant to P.L. 1981, c. 444 (C. 52:27E-41.1 et seq.), 

32 the Public Advocate shall conduct an investigation in 

33 accordance with this section. 
34 b. When an application for the withdrawing or withholding of 

35 life-sustaining treatment has been made by a surrogate decision 
36 maker on behalf of any person residing in a health care facility 
37 other than a hospital, the chief administrator of the facility shall 

38 give notice to the Ombudsman for the Institutionalized Elderly, 
39 or the Public Advocate in accordance with the jurisdiction set 

40 forth in subsections a. and b. of this section. It shall be the 
41 responsibility of the Public Advocate or the Ombudsman for the 
42 Institutionalized Elderly, as the case may be, to refer notice 
43 inappropriately filed with either agency to the other agency. 

44 c. The Ombudsman for the Institutionalized Elderly or the 

45 Public Advocate shal! obtain statements from two independent 

46 physicians who have evaluated the patient's medical condition. 

47 These statements shall include: the medical alternatives 

48 available. the risks involved, the likely outcome if medical 

49 treatment is discontinued and the lack of reasonable possib1h ty 
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l that the patient will recover to a cognitive, sapient state. 
2 d. The Ombudsman or the Public Advocate shall defer to a 
3 determination made by a surrogate decision maker, if there is 
4 clear and convincing evidence that the patient· s wishes are 
5 sufficiently known to the surrogate decision maker who: 
6 (1) has been appointed by directive; or 
7 (2) who is one of the persons listed in subsection b. of 
8 section 2 of this act; or 
9 (3) has been appointed as medical guardian pursuant to 

10 section 4 of this act. 
11 e. If there is no clear and convincing evidence to persuade the 
12 Ombudsman or the Public Advocate in accordance with 
13 subsection e. of this section then a surrogate decision maker· s 
14 application to withhold or withdraw life-sustaining treatment 
15 shall be approved if one of the following tests is satisfied: 
16 (1) it is clear that the patient would have refused the 
17 treatment under the circumstances: 
18 (2) there is some trustworthy evidence that the patient 
19 would have refused the treatment, and that the pain and 
20 suffering with the treatment markedly outweigh the 
21 benefits of any physical pleasure. emotional enjoyment. 
22 or intellectual satisfaction that the patient may still be 
23 able to derive from that life; or 
24 (3) the pain and suffering of the patient· s life with the 
25 treatment clearly and markedly outweigh the benefits 
26 that the patient derives from life. and the patient is 
27 suffering from so much pain that it would be inhumane 
28 to prolong life. 
29 f. Life-sustaining treatment shall not be withdrawn or 
30 withheld \llltil notice has been received from the Ombudsman or 
31 the Public Advocate informing the administrator of the health 
32 care facility that the investigation is complete and that there is 
33 no opp,sition to the withdrawing or withholding of life-sustaining 
34 treatment. . 
35 7. Section 2 of P.L.1977, c.239 (C.52:27G-2) is amended to 
36 read as foUows: 
37 2. As used in this act, \lllless the context clearly indicates 
38 otherwise: 
39 a. ·· Abuse" means the willful infliction of physical pain, injury 
40 or mental anguish; unreasonable confinement; or the willful 
41 deprivation of services which are necessary to maintain a 
42 person· s physical and mental health. However, no person shall be 
43 deemed to be abused for the sole reason he is being fumish~d 
44 nonmedical remedial treatment by spiritual means through prayer 
45 alone, in accordance with a recognized religious method of 
46 healing, in lieu of medical treatment; 
47 b. An "act'' of any facility or government agency shall be 
48 deemed to include any failure or refusal to act by such facility or 
49 government agency; 
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1 c. ·· Administrator" means any person who is charged with the 

2 general administration or supervision of a facility, whether or not 

3 such person has an ownership interest in such facility, and 

4 whether or not such person's functions and duties are shared 

5 with -one or more other persons; 

6 d. "Caretaker'' means a person employed by a facility to 

7 provide care or services to an elderly person, and includes. but is 

8 not limited to, the administrator of a facility; 

9 e. "EJq>loitation'' means the act or process of using a person or 

10 his resources for another person· s profit or advantage without 

11 legal entitlement to do so; 

12 f. "Facility" means any facility or institution, whether public 

13 or private, offering health or health related services for the 

14 institutionalized elderly, and which is sub1ect to regulation. 

15 visitation, inspection, or supervision by any government agency. 

16 Facilities include, but are not limited to, nursing homes. skilled 

17 nursing homes, intermediate care facilities. extended care 

18 facilities. convalescent homes, rehabilitation centers, residential 

19 health care facilities, special hospitals, veterans· hospitals. 

20 chronic disease hospitals, psychiatric hospitals. mental hospitals. 

21 mental retardation centers or facilities, day care facilities for 

22 the elderly and medical day care centers; 

23 g. ·· Government agency·· means any department. division. 

24 office, bureau, board, commission, authority, or any other 

25 agency or instrumentality created by the State or to which the 

26 State is a party, or l.iy any county or municipality, which is 

27 responsible for . the regulation, visitation. inspection or 

28 supervision of facilities, or which provides services to patients. 

29 residents or clients of facilities; 

30 h. "Guardian'' means any person with the legal right to manage 

31 the financial affairs and protect the rights of any patient. 

32 resident or client of a facility, who has been declared a mental 

33- incompetent by a court of competent jurisdiction; 

34 i. "Institutionalized elderly,·• "elderly'' or "elderly person" 

35 means any person 60 years of age or older. who is a patient. 

36 resident or client of any facility except that. with respect to a 

37 person who has a surrogate decision maker acting for them in 

38 accordance with the provisions of P.L. , c. , (C. ) (now 

39 pending before the Legislature as this bill) the person may be one 

40 of any age who is a patient, resident or client of any facility; 

41 j. ''Office·· means the Office of the Ombudsman for the 

42 lnstitutionalized Elderly established herein; 

43 k. "Ombudsman" means the administrator and chief executive 

44 officer of the Office of the Ombudsman for the lnstitutionalized 

45 Elderly; 

46 1. "Patient, resident or client" means any elderly person who is 

47 receiving treatment or care in any facility in all its aspects. 

48 including, but not limited to, admission, retention, confinement. 

49 commitment, period of residence, transfer, discharge and any 
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1 instances directly related to such status. 

2 8. (;'lew section) The withholding or withdrawal of 

3 life-sustaining treatment from a patient in accordance with the 

4 provisi?ns of this act shall not, for any purpose, constitute a 

5 suicide and shall not constitute the crime of aiding suicide as 

6 prohibited by N.J.S.2C:11-6. 

7 9. (New section) a. A health care facility and its employees 

8 shall be immune from civil or criminal liability when acting in 

9 good faith and in accordance with generally accepted medical 

10 practices and in accordance with the provisions of this act. 

11 b. A surrogate decision maker shall be immune from civil or 

12 criminal liability when acting in good faith and in accordance 

13 with the provisions of this act. 

14 10. (New section) Nothing in this act shall impair or supersede 

15 any legal right or legal responsibility which any person may have 

16 to effect the withholding or withdrawal of life-sustaining 

17 treatment in any lawful manner. In this respect the provisions of 

18 this act are cwnulative. 
19 11. This act shall take effect on the 60th day after enactment. 

20 
21 
22 STATEMENT 

23 
24 This bill establishes a procedure through which a person 

25 suffering from a terminal condition, or in a persistent vegetative 

26 state, who has become unable to make a treatment decision for 

27 himself, can exercise his personal right to control the use of 

28 life-sustaining treatment. The bill's use of the term "directive" 

29 refers to the directive recognized by a companion bill which will 

30 be introduced in 1988. 
31 When a person has not executed a directive to physicians or a 

32 medical power of attorney, a surrogate decision maker who 

33 believes that the incompetent patient would have wanted 

34 treatment withdrawn or withheld may bring the matter to the 

35 attention of the attending physician. The bill establishes a 

36 hierarchy of who may act as a surrogate decision maker. 

37 The bill sets forth as the test to be used in determining 

38 treatment decision, what the patient would have chosen for 

39 himself. 
40 The · decision maker shall obtain statements from two 

41 independent physicians that the patient is in a persistent 

42 vegetative state and that there is no reasonable possibility that 

43 the patient will ever recover to a cognitive, sapient state. -r:.~ 
44 attending physician shall also submit a statement to this effect. 

45 The bill recognizes the role of the Ombudsman for the 

46 Institutionalized Elderly and the Public Advocate with respect to 

47 certain persons confined to institutions. 
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l 
CIVIL JUSTICE 

2 

3 Provides for the withholding of life-sustaining treatment in the 

4 .absence of a medical directive or power of attorney. 
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1 AN ACT concerning health treatment decisions and 
2 supplementing Title 26 of the Revised Statutes. 
3 
4 BE IT ENACTED by the Senate and General Assembly of the 
5 State of New Jersey: 
6 1. This act shall be known and may be cited as the "New 
7 Jersey Health Care Directive Act." 
8 2. The legislature finds and declares that individuals have the 
9 fundamental right to determine whether to receive health care, 

10 and that the right to have specific treatment or procedures 
11 initiated, withheld or withdrawn, including life-sustaining 
12 procedures, is in accord with the public policy of this State. 
13 3. As used in this act: 
14 a. "Declarant" means the person who executes a Treatment 
15 Directive or Medical Decision Power of Attorney. 
16 b. "Health care" means medical, surgical, hospital, 
17 psychiatric. nursing, nursing home, hospice, custodial and other 
18 similar care provided to a declarant which affects his or her 
19 physical or mental condition and well-being. 
20 c. "Health care provider" means any person or entity providing 
21 health care to a deciarant. 
22 d. "Life-sustaining procedure" means any health care which is 
23 or may be essential for the prolongation. of the declarant · s life. 
24 e. ''Medical Decision Power of Attorney" means a written 
25 document executed in accordance with the requirements of 
26 section 5 of this act, which appoints another individual or 
27 individuals as attorneys-in-fact to make health care decisions for 
28 the declarant. 
29 f. "Treatment Directive" means a written document, executed 
30 in accordance with the requirements of section 4 of this act, 
31 which provides guidelines or directives with respect to a 
32 declarant' s health care, including but not limited to, provisions 
33 for initiating, continuing, withholding or withdrawing any or all 
3~ life sustairung procedures. 
35 ~- Any competent adult may execute a Treatment Directive. 
36 The directive shall either: 
37 a. Be signed by the declarant, or another at the declarant' s 
38 direction, in the presence of two witnesses, who shall sign as such 
39 in the presence of the declarant; or 
40 b. Be signed by the declarant, or another at the declarant' s 
41 direction, and be acknowledged before a notary public, 
42 attorney-at-law or other person authorized to administer oaths. 
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1 pregnancy has reached the third trimester. 
2 b. Where the pregnancy has reached the third trimester or 
3 where the Treatment Directive or Medical Decision Power of 
4 Attorney does not contain a specific provision relating to the 
5 contingency of pregnancy as provided for in subsection a. of this 
6 section, a consultation by an appropriate medical specialist shall 
7 be obtained to determine whether, to a reasonable medical 
8 certainty, the fetus could develop to the point of live birth with 
9 continued application of life-sustaining treatment. If the 

10 medical consultation concludes that the fetus would so develop, 
11 then the Treatment Directive or Medical Decision Power of 
12 Attorney shall not be effective to withhold or withdraw 
13 life-sustaining treatment and the decision whether to withhold or 
14 withdraw life-sustaining treatment shall not be controlled by the 
15 provisions of this act. The Treatment Directive or Medical 
16 Decision Power of Attorney shall become effective upon birth ;>r 
17 a finding to a reasonable medical certainty that the fetus has 
18 expired or is unable to develop to the point of live birth with the 
19 continued application of life-sustaining treatment. 
20 9. A Treatment Directive or Medical Decision Power of 
21 Attorney may be revoked at any time by the declarant, or by 
22 another at the declarant' s direction, by written instrument 
23 executed with the formalities provided by sections 4 or 5 of this 
24 act, or by destruction of the document by the declarant or at the 
25 declarant' s direction. 
26 10. A health care provider who is unwilling to comply with a 
27 Treatment Directive or the directions of an attorney-in-fact 
28 pursuant to a Medical Decision Power of Attorney shall. as 
29 promptly as practicable, take all reasonable steps to transfer 
30 care of the declarant to another health care provider who is 
31 willing to comply. 
32 11. a. Unless otherwise provided by law, in the absence of 
33 knowledge of revocation, a person or health care provider is not 
34 subject to civil or criminal liability or discipline for 
35 unprofessional conduct for complying with a Treatment 
36 Directive, or complying with the instructions of the 
37 attorney-in-fact acting pursuant to a Medical Decision Power of 
38 Attorney. 
39 b. A physician or other health care provider whose actions 
40 under this act are in accord with reasonable medical standards is 
41 not subject to criminal or civil liability or discipline for 
42 unprofessional conduct. 
43 12. A person is guilty of a crime of the fourth degree if he: 
44 a. Willfully conceals, cancels, defaces, or obliterates a 
45 Treatment Directive or Medical Decision Power of Attorney, or a 
46 revocation thereof, without the declarant' s consent. 
47 b. Falsifies or forges a Treatment Directive or Medical 
48 Decision Power of Attorney, or a revocation thereof, or conceals 
49 or withholds personal knowledge of a revocation. 
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1 the requirements of this act. 
2 17. If any provision of this act or its application to any person 
3 or circumstance is held invalid. the invalidity shall not affect 
4 other provisions or applications of this act which can be given 
5 effect without the invalid provision or application, and to that 
6 end the provisions of this act are severable. 
7 18. This act shall take effect immediately. 
8 

9 

10 ST A TEMENT 
11 

12 This bill is intended to provide two mechanisms by which an 
13 individual can exercise the fundamental right to determine 
14 whether or not to receive health care, and the right to have 
15 specific treatment or procedures initiated, withheld or 
16 withdrawn, in the event the individual becomes unable to make 
17 his own health care decisions. This bill is not intended to create 
18 new rights or expand or limit existing or future substantive legal 
19 limitations on a declarant' s right to receive or refuse to receive 
20 health care. 
21 The first, a Treatment Directive, has commonly come to be 
22 known as a "living will.·· The second, a Medical Decision Power 
23 of Attorney, is a power of attorney authorizing another to make 
24 health care treatment decisions. 
25 Some indivuals may wish to specify their treatment decisions in 
26 a Treatment Directive and have those desicions followed in the 
27 event they become unable to act. However, it is often impossible 
28 for an individual. in advance of an illness or in advance of 
29 commencing a course of health care treatment, to anticipate all 
30 of the circumstances which may influence treatment care 
31 decision, and it may be difficult to execute a Treatment 
32 Directive covering all treatment decisions. Instead, many 
33 individuals may wish to entrust some or all treatment decisions to 
34 a trusted person acting under a Medical Decision Power of 
35 Attorney. 
36 Under the provisions of the bill any competent individual may 
37 execute a Treatment Directive or a Medical Decision Power of 
38 Attorney. or both. If the declarant wishes to have life-sustaining 
39 treatment withheld or withdrawn. the document must specifically 
40 state so. A Treatment Directive or a Medical Decision Power of 
41 Attorney may be revoked at any time. In the event a health care 
42 provider is unwilling to comply with a Treatment Directive or 
43 Medical Decision Power of Attorney, the provider shall take all 
44 reasonable steps to transfer the declarant to another health care 
45 provider. The bill also makes provision for a pregnant declarant 
46 and provides immunity from all civil or criminal liability for 
47 complying with the Treatment Directive or Medical Power of 
48 Attorney. 
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1 AN ACT concerning health care decision making. 

2 

3 BE IT ENACTED by the Senate and General Assembly of the 

4 State of New Jersey: 

5 1. This act shall be known and may be cited as the ·New 

6 Jersey Advance Directives for Health Care Act." 

7 2. The Legislature finds and declares that: 

8 a. Competent adults have the fundamental right, in 

9 collaboration with their health care providers, to control 

10 decisions about their own health care. This State recognizes, in 

11 its law and public policy, the personal right of the individual 

12 patient to make volwitary, informed choices to accept, to reject, 

13 or to choose among alternative courses of medical and surgical 

14 treatment. 

15 b. Modern advances in science and medicine have made 

16 possible the prolongation of the lives of many seriously ill 

17 individuals. without always offering realistic prospects for 

18 improvement or cure. For some individuals the possibility of 

19 extended life is experienced as meaningful and of benefit. For 

20 others, artificial prolongation of life may seem to provide nothing 

21 medically necessary or beneficial, serving only to extend 

22 suffering and prolong the dying process. This State recognizes 

23 that the fundamental right of individual choice extends to 

24 decisions to have life-prolonging medical or surgical means or 

25 procedures provided, withheld, or withdrawn. 

26 c. In order that the right to control decisions about one· sown 

27 health care should not be lost in the event a patient loses decision 

28 making capacity and is no longer able to participate actively in 

29 making his own health care decisions, this State recognizes the 

30 right of competent adults to plan ahead for health care decisions 

31 through the execution of advance directives, such as living wills 

32 and durable powers of attorney, and to have the wishes expressed 

33 therein respected, subject to certain limitations. 

34 d. The right of individuals to forego life-sustaining measures is 

35 subject to certain interests of society. The most significant of 

36 these societal interests is the preservation of life, widerstood to 

37 embrace both an interest in preserving the life of the particular 

38 patient and a related but distinct interest in preserving the 

39 sanctity of all human life as an enduring social value. A second. 

40 closely related societal interest is the protection of individuals 

41 from direct and purposeful self-destruction, motivated by a 
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1 specific intent to die. A third interest is the protection of 
2 innocent third parties who may be harmed by the patient· s 
3 decision to forego therapy; this interest may be asserted to 
4 prevent the emotional and financial abandonment of the patient· s 
5 minor children or to protect the paramount concerns of public 
6 health or safety. A fourth interest encompasses safeguarding the 
7 ethical integrity of the health care professions, individual 
8 professionals. and health care institutions, and maintaining public 
9 confidence and trust in the integrity and caring role of health 

10 care professionals and institutions. Finally, society has an 
11 interest in ensuring the soundness of health care decision making, 
12 including both protecting vulnerable patients from potential 
13 abuse or neglect and facilitating the exercise of informed and 
14 voluntary patient choice. 
15 e. In accordance with these State interests, this State 
16 expressly rejects on both legal and moral grounds the practice of 
17 active euthanasia, as by deliberate lethal iniection intended to 
18 cause death. No individual shall have the right to, nor shall any 
19 physician or other health care professional be authorized to 
20 engage in, the practice of active euthanasia. 
21 f. In order to assure respect for patients· previously expressed 
22 wishes when the capacity to participate actively in decision 
23 making has been lost or impaired: to facilitate and encourage a 
24 sound decision making process in which patients. health care 
25 representatives, families, physicians, and other health care 
26 professionals are active participants; to properly consider 
27 patients' interests both in self-determination and in well-being; 
28 and to provide necessary and appropriate safeguards concerning 
29 the termination of life-sustaining treatment for incompetent 
30 patients as the ·law and public policy of this State. the Legislature 
31 hereby enacts the New Jersey Advance Directives for Health 
32 Care Act. 
33 3. As used in this act: 
34 "Adult" means an individual 18 years of age or older. 
35 "Advance directive for health care" or "advance directive" 
36 means a writing executed in accordance with the requirements of 
37 this act. An "advance directive·• may include a proxy directive 
38 or an instruction directive, or both. 
39 ·• Attending physician" means the physician selected by, or 
40 assigned to, the patient who has primary responsibility for the 
41 treatment and care of the patient. 
42 ·· Decision making capacity·· means a patient's ability to 
43 understand and appreciate the nature and consequences of health 
44 care decisions, including the benefits and risks of each, and 
45 alternatives to any proposed health care. and to reach an 
46 informed decision. A patient· s decision making capacity is 
47 evaluated relative to the demands of a particular health care 
48 decision. 
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1 "Declarant" means a competent adult who executes an advance 

2 directive. 
3 ·· Do not resuscitate order" means a physician· s written order 

4 not to attempt cardiopulmonary resuscitation in the event the 

5 patient suffers a cardiac or respiratory arrest. 

6 "Emergency care" means immediate treatment provided in 

7 response to a sudden, acute and unanticipated medical crisis in 

8 order to avoid injury, impairment or death. 

9 "Health care decision" means a decision to accept or to refuse 

10 any treatment, service or procedure used to diagnose, treat or 

11 care for a patient· s physical or mental condition, including 

12 life-sustaining treatment. "Health care decision·· also means a 

13 decision to accept or to refuse the services of a particular 

1-l physician, nurse. other health care professional or health care 

15 institution, including a decision to accept or to refuse a transfer 

16 of care. 
17 "Health care institution" means all institutions, facilities, and 

18 agencies licensed, certified, or otherwise authorized by State law 

19 to administer health care in the ordinary course of business, 

20 including hospitals, nursing homes, residential health care 

21 facilities, home health care agencies, and hospice programs 

22 operating in this State, but does not include mental health 

23 institutions, facilities or agencies, or institutions, facilities or 

24 agencies for the developmentally disabled. The term "health 

25 care institution" shall not be construed to include "health care 

26 professionals" as defined in this act. 

27 "Health care professional" means an individual licensed by this 

28 State to administer health care in the ordinary course of business 

29 or practice of a profession. 

30 ''Health care representative" means the individual designated 

31 by a declarant pursuant to the proxy directive part of an advance 

32 directive for the purpose of making health care decisions on the 

33 declarant 's behalf, and includes an individual designated as an 

34 alternate health care representative who is acting as the 

35 declarant' s health care representative in accordance with the 

36 terms and order of priority stated in an advance directive. 

37 "Instruction directive" means a writing which may be a 

38 component of an advance directive and which provides 

39 instructions and direction regarding the declarant' s wishes for 

40 health care in the event that the declarant lacks decision making 

41 capacity. An "instruction directive" may be referred to as a 

42 living wi.ll. 

43 "Life-sustaining treatment" means the use of any medical 

44 device or procedure, drugs, surgery or therapy that uses 

45 mechanical or other artificial means to sustain, restore or 

46 supplant a vital bodily function, and thereby increase the 

47 expected life span of a patient. 

48 "Other health care professionals" means health care 
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l professionals other than physicians and nurses. 
2 "Patient'' means an individual who is under the care of a 
3 physician, nurse or other health care professional. 
4 "Pennanently unconscious" means a medical condition that has 
5 been diagnosed in accordance Wlth currently accepted medical 
6 standards and with reasonable medical certainty as total and 
7 irreversible loss of consciousness and capacity for interaction 
8 with the environment. The tenn "permanently unconscious· 
9 includes without limitation a persistent vegetative state or 

10 irreversible coma. 
11 "Physician" means an individual licensed to practice medicine 
12 and surgery in this State. 
13 "Proxy directive·· means a writing which may be a component 
14 of an advance directive and which designates a health care 
15 representative in the event the declarant lacks decision ma.king 
16 capacity. A "proxy directive" may be referred to as a medical 
17 durable power of attorney. 
18 "State" means a state, territory, or possession of the United 
19 States, the District of Columbia. or the Commonwealth of Puerto 
20 Rico. 
21 "Terminal condition" means the terminal stage of an 
22 irreversibly fatal illness. disease or condition. A determination 
2~ of a specific life expectancy is not required as a precondition for 
24 a diagnosis of a "terminal condition." but a prognosis of a life 
25 expectancy of six months or less, with or without the provision of 
26 life-sustaining treatment, based upon reasonable medical 
27 certainty, shall be deemed to constitute a terminal condition. 
28 4. A declarant may execute an advance directive for health 
29 care at any time. The advance directive shall be signed and 
30 dated by, or at the direction of, the declarant in the presence of 
31 two subscribing adult witnesses, who shall attest that the 
32 declarant is of sound mind and free of duress and undue 
33 influence. A designated health care representative shall not act 
34 as a witness to the execution of an advance directive. An 
35 advance directive may be supplemented by a video or audio tape 
36 recording. 
37 An advance directive may be made self-proved at the time of 
38 execution by following the formal requirements stated in N. I .S. 
39 38:3-4 for making a testamentary will self-proved. 
40 5. a. A declarant may reaffirm or modify either a proxy 
41 directive. or an instruction directive, or both. The reaffirmation 
42 or modification shall be made in accordance with the 
43 requirements for execution of an advance directive pursuant to 
44 section 4 of this act. 
45 b. A declarant, whether competent or incompetent, may 
46 revoke a prior proxy directive, or a prior instruction directive, or 
47 both. by the following means: 
48 (1) Notification, orally or in writing, to the health care 
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l representative, attending physician, nurse or other health care 

2 professional, or other reliable witness; 

3 (2) Destruction or attempted destruction of the docwnent. or 

4 other act evidencing an intent to revoke the docwnent; or 

5 (3) Execution of a subsequent proxy directive or instruction 

6 directive. or both. in accordance with section -t of this act. 

7 c. Designation of the declarant · s spouse as health care 

8 representative shall be revoked upon divorce or legal separation, 

9 unless otherwise specified in the advance directive. 

10 d. Reaffirmation, modification or revocation of an advance 

11 directive is effective upon communication to the health care 

12 representative, the attending physician, nurse or other health 

13 care professional responsible for the patient· scare. 

14 6. a. A declarant may execute a proxy directive, pursuant to 

15 the requirements of section 4 of this act, designating a 

16 competent adult to act as his health care representative. 

17 (1) A competent adult. including, but not limited to. a 

18 declarant' s spouse. adult child, parent or other family member, 

19 friend, religious or spiritual advisor, or other person of the 

20 declarant' s choosing, may be designated as a health care 

21 representative. 
22 (2) A declarant may not designate as a health care 

23 representative an operator, administrator or employee of a health 

24 care institution in which, at the time the advance directive is 

25 executed, the declarant is a patient or resident, or has applied for 

26 admission, unless the operator, administrator or employee is 

27 related to the declarant by blood, marriage or adoption. 

28 This restriction does not apply to a physician, if the physician 

29 does not serve as the patient's attending physician and the 

30 patient's health care representative at the same time. 

31 (3) A declarant may designate one or more alternate health 

32 care representatives, listed in order of priority. In the event the 

33 primary designee is unavailable, unable or unwilling to serve as 

34 health care representative, or is disqualified from such service 

35 pul'SUant to this section or any other law, the next designated 

36 alternate shall serve as health care representative. In the event 

37 the primary designee subsequently becomes available and able to 

38 serve as health care representative, the primary designee may, 

39 insofar as then practicable, serve as health care representative. 

40 (4) A declarant may direct the health care representative to 

41 consult with specified individuals, including alternate designees, 

42 family members and friends, in the course of the decision making 

43 process. 
44 (5) A declarant shall state the limitations, if any, to be placed 

45 upon the authority of the health care representative. 

46 b. A declarant may execute an instruction directive, pursuant 

47 to the requirements of section 4 of this act, stating the 

48 declarant · s general treatment philosophy and objectives; or the 
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1 declarant · s specific wishes regarding the provision. withholding 
2 or withdrawal of any form of health care, including 
3 life-sustaining treatment; or both. An instruction directive may, 
-l but need not, be executed contemporaneously with, or be 
5 attached to, a proxy directive. 
6 A declarant who chooses to instruct that artificially provided 
7 fluids and nutrition should be withheld or withdrawn under certain 
8 conditions shall so indicate by an explicit statement in the 
9 instruction directive. 

10 7. a. An advance directive becomes operative when (1) it is 
11 transmitted to the attending physician or to the health care 
12 institution, and (2) it is determined pursuant to section 8 of this 
13 act that the patient lacks decision malting capacity. 
H b. Treatment decisions pursuant to an advance directive shall 
15 not be made and implemented until there has been an reasonable 
16 opportunity to establish, and where appropnate confirm, a 
17 reliable diagnosis and prognosis for the patient. 
18 8. a. The attending physician shall determine whether the 
19 patient lacks decision malting capacity. The determination shall 
20 be stated in writing, shall include the attendirig physician· s 
21 opinion concerning the nature, cause, extent. and probable 
22 duration of the patient's incapacity, and shall be made a part of 
23 the patient's medical records. 
24 b. The attending physician's determination of a lack of 
25 decision malting capacity shall be confirmed by one or more 
26 physicians. The opinion of the confirming physician shall be 
27 stated in writing and made a part of the patient's medical 
28 records in the same manner as that of the attending physician. 
29 Confirmation of a lack of decision malting capacity is not 
30 required when the patient's lack of decision malting capacity is 
31 clearly apparent, and the attending physician and the health care 
32 representative agree that confirmation is unnecessary. 
33 c. If the attending physician or the confirming physician 
34 determines that a patient lacks decision malting capacity because 
35 of a mental or psychological impairment or a developmental 
36 disability, and neither the attending physician or the confirming 
37 physician has specialized training or experience in diagnosing 
38 mental or psychological conditions or developmental disabilities 
39 of the same or similar nature. a determination of a lack of 
40 decision malting capacity shall be confirmed by one or more 
41 physicians with appropriate specialized training or experience. 
42 The opinion of the confirming physician shall be stated in wnting 
43 and made a part of the patient· s medical records in the same 
-l4 manner as that of the attending physician. 
45 d. A physician designated by the patient's advance directive 
46 as a health care representative shall not serve as the confirming 
47 physician for the determination of a lack of decision malting 
48 capacity. 
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1 e. The attending physician shall inform the patient. if the 

2 patient has any ability to comprehend that he has been 

3 determined to lack decision making capacity, and the health care 

4 representative that: (1) the patient has been determined to lack 

5 decision making capacity to make a particular health care 

6 decision: (2) each has the right to contest this determination; and 

7 (3) each may have recourse to the dispute resolution process 

8 established by the health care institution pursuant to section H 

9 of this act. 

10 '.'Iotice to the patient and the health care representative shall 

11 be documented in the patient's medical records. 

12 f. A determination of lack of decision making capacity under 

13 this act is solely for the purpose of implementing an advance 

14 directive in accordance with the provisions of this act. and shall 

15 not be construed as a determination of a patient· s incapacity or 

16 incompetence for any other purpose. 

17 g. For purposes of this section, a determination that a patient 

18 lacks decision making capacity shall be based upon, but need not 

19 be limited to. evaluation of the patient· s ability to understand 

20 and appreciate the nature and consequences of a particular health 

21 care decision, including the benefits and risks of, and alternatives 

22 to, the proposed health care, and to reach an informed decision. 

23 9. a. A health care representative shall have legal authority 

24 to make health care decisions on behalf of the patient. The 

25 health care representative shall act in good faith and within the 

26 bounds of the authority granted by the advance directive and by 

27 this act. 
28 b. If a different individual has been appointed as the patient· s 

29 legal guardian, the health care representative shall retain legal 

30 authority to make health care decisions on the patient· s behalf, 

31 unless the tenns of the legal guardian· s court appointment or 

32 other court decree provide otherwise. 

33 c. The conferral of legal authority on the health care 

34 representative shall not be construed to impose liability upon the 

35 · health care representative for any portion of the patient· s health 

36 care costs. 
37 d. An individual designated as a health care representative or 

38 as an alternate health care representative may decline to serve in 

39 that capacity. 

40 e. The health care representative shall exercise the patient's 

.n right to be informed of the patient's medical condition. prognosis 

42 and treatment options, and to give informed consent to, or 

43 refusal of, health care. 

44 10. In addition to any rights and responsibilities recognized or 

45 imposed by, or pursuant to. this act, or by any other law, 

46 physicians, nurses, and other health care professionals shall have 

47 the followmg rights and responsibilities: 

48 a. The attending physician shall make an affirmative inquiry of 
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the patient, his family or others. as appropriate under the 
circumstances, concerning the existence of an advance directive. 
The attending physician shall note in the patient· s medical 
records whether or not an advance directive exists, and the name 
of the patient· s health care representative. if any, and shall 
attach a copy of the advance directive to the patient· s medical 
records. The attending physician shall document in the same 
manner the reaffirmation, modification, or revocation of an 
advance directive, if he has knowledge of such action. 

b. A physician may decline to participate in the withholding or 
withdrawing of life-sustaining treatment or artificially provided 
fluids and nutrition necessary to sustain life. in accordance with 
his sincerely held personal or professional convictions. In such 
circumstances, the physician shall act in good faith to inform the 
patient and the health care representative, and the chief of the 
medical staff or other designated institutional official. of· this 
decision as soon as practicable, to effect an appropriate, 
respectful and timely transfer of care, and to assure that the 
patient is not abandoned or treated disrespectfully. 

In the event of transfer of a patient's care. the attending 
physician shall assure the timely transfer of the patient· s 
medical records, including a copy of the patient· s advance 
directive. 

c. A nurse or other health care professional may decline to 
participate in the withholding or withdrawing of life-sustaining 
treatment or artificially provided fluids and nutrition necessary 
to sustain life, in accordance with his sincerely held personal or 
professional convictions. In these circumstances, the nurse and 
other health care professional shall act in good faith to inform 
the patient and the health care representative, and the head of 
the nursing or other professional staff or other designated 
institutional official, of this decision as soon as practicable. to 
cooperate in effecting an appropriate, respectful and timely 
transfer of care, and to assure that the patient is not abandoned 
or treated disrespectfully. 

d. Nothing in this act shall be construed to require a physician, 
nurse or other health care professional to begin, continue, 
withhold, or withdraw health care in a manner contrary to law or 
accepted professional standards. 

11. a. The attending physician, the health care representative 
and. when appropriate, any additional physician responsible for 
the patient· s care, shall discuss the nature and consequences of 
the patient· s medical condition, and the risks, benefits and 
burdens of the proposed health care and its alternatives. Except 
as provided by subsection b. of this section, the attending 
physician shall obtain informed consent for, or refusal of. health 
care from the health care representative. 

(1) Discussion of the proposed treatment and its alternatives 
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1 shall include, as appropriate under the circumstances, the 

2 availability, benefits and burdens of rehabilitative treatment, 

3 therapy, and services. 
4 (2) The decision making process shall allow, as appropriate 

5 under the circwnstances, adequate time for the health care 

6 representative to understand and deliberate about all relevant 

7 information before a treatment decision is implemented. 

8 b. Following a determination that a patient lacks decision 

9 making capacity, the health care representative and the 

10 attending physician shall, to a reasonable extent, discuss the 

11 treatment options with the patient, and seek to involve the 

12 patient as a participant in the decision making process. The 

13 health care representative and the attending physician shall seek 

14 to promote the patient's capacity for effective participation and 

15 shall take the patient's expressed wishes into account in the 

16 decision making process. 
17 If the patient is found to possess adequate decision making 

18 capacity with respect to a particular health care decision, the 

19 patient shall retain legal authority to make that decision. In such 

20 c1rcumstances. the health care representative may continue to 

:21 participate in the decision making process in an advisory 

22 capacity, unless the patient objects. 

23 Notwithstanding any other provision of this act to the contrary, 

24 if a patient who lacks decision making capacity clearly expresses 

25 or manifests the contemporaneous wish that medically 

26 appropriate life-sustaining treatment or artificially provided 

27 fluids and nutrition necessary to sustain life be provided, that 

28 wish shall take precedence over any contrary decision of the 

29 health care representative and any contrary statement in the 

30 patient's instruction directive. 

31 c. In acting to implement a patient's wishes pursuant to an 

32 advance directive, the health care representative shall give 

33 priority to the patient's instruction directive, and may also 

34 consider, as appropriate and necessary, the following forms of 

35 evidence of the patient's wishes: 
36 (1) Reliable oral or written statements previously made by the 

37 patient, including, but not limited to, statements made to family 

38 members. friends, health care professionals or religious leaders; 

39 (2) Other reliable sources of information, including the health 

40 care representative's personal knowledge of the patient· s values, 

41 preferences and goals; and 
--12 (3) The patient· s contemporaneous expressions, including 

43 nonverbal expressions. 
44 d. If the instruction directive, in conjunction with other 

45 evidence of the patient's wishes, does not provide, in the 

46 exercise of reasonable judgment, clear direction as applied to the 

47 patient· s medical condition and the treatment alternatives. the 

48 health care representative shall ~xercise reasonable discretion, in 
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1 good faith, to effectuate the terms. intent. and spirit of the 
2 instruction directive and other evidence of the patient· s wishes. 
3 e. If the patient· s wishes cannot be adequately determined, 
4 then the health care representative shall make a health care 
5 decision in the patient's best interests. 
6 12. a. If the patient has executed an instruction directive but 
7 has not designated a health care representative, or if neither the 
8 designated health care representative or any alternate designee is 
9 able or available to serve. the instruction directive shall be 

10 legally operative. If the instruction directive provides clear and 
11 unambiguous guidance under the circumstances, it shall be 
12 honored in accordance with its specific terms by a legally 
13 appointed guardian. if any, family members, the attending 
14 physician, nurses. other health care professionals, health care 
15 institutions, and others acting on the patient's behalf. 
16 b. If the instruction directive is, in the exercise of reasonable 
17 judgment, not specific to the patient's medical condition and the 
18 treatment alternatives, the attending physician, in consultation 
19 with a legally appointed guardian. if any, family members. or 
20 others acting on the patient's behalf. shall exercise reasonable 
21 judgment to effectuate the wishes of the patient, giving full 
22 weight to the terms. intent, and spirit of the instruction 
23 directive. Departure from the specific terms and provisions of 
24 the instruction directive shall be based upon clearly articulate 
25 factors not foreseen or contemplated by the instruction directive, 
26 including, but not limited to, the circumstances of the patient· s 
27 medical condition. 
28 c. Nothing in this act shall be construed to impair the legal 
29 force and effect of an instruction directive executed prior to the 
30 effective date of this act. 
31 13. a. In addition to any rights and responsibilities recognized 
32 or imposed by, or pursuant to, this act, or any other law. a health 
33 care institution shall have the following rights and responsibilities: 
34 (1) A health care institution shall adopt such policies and 
35 practices as are necessary to provide for routine inquiry, at the 
36 time of admission and at such other times as are appropriate 
37 under the circumstances. concerning the existence and location 
38 of an advance directive. 
39 (2) A health care institution shall adopt such policies and 
40 practices as are necessary to provide appropriate informational 
41 materials concerning advance directives to all interested patients 
42 and their families and health care representatives, and to assist 
43 patients interested in discussing and executing an advance 
44 directive. 
45 (3) A health care institution shall adopt such policies and 
46 practices as are necessary to educate patients and their families 
47 and health care representatives about the availability, benefits 
48 and burdens of rehabilitative treatment, therapy and services. 
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l including but not limited to, family and social services. self-help 

2 and advocacy services. employment and commwtity living, and 

3 use of assistive devices. A health care institution shall. in 

-1 consultation with the attending physician. assure that such 

5 information is discussed with a patient and his health care 

6 representative and made a part of the decision making process 

7 set forth in section 11 of this act, as appropriate under the 

8 circumstances. 
9 (4) In situations in which a transfer of care is necessary, 

10 including a transfer for the purpose of effectuating a patient· s 

11 wishes regarding the withholding or withdrawing of 

12 life-sustaining treatment or artificially provided fluids and 

13 nutrition necessary to sustain life, a health care institution shall, 

14 in consultation with the attending physician. take all reasonable 

15 steps to effect the appropriate, respectful and timely transfer of 

16 the patient to the care of an alternative health care professional 

17 or institution, as necessary, and shall assure that the patient is 

18 not abandoned or treated disrespectfully. In such circumstances, 

19 a health care institution shall assure the timely transfer of the 

20 patient· s medical. records, including a copy of the patient· s 

21 advance directive. 
22 (5) A health care institution shall establish procedures and 

23 practices for dispute resolution, in accordance with section 14 of 

24 this act. 
25 (6) A health care institution shall adopt such policies and 

26 practices as are necessary to inform physicians, nurses and other 

27 health care professionals of their rights and responsibilities under 

28 this act, to assure that such rights and responsibilities are 

29 understood, and to provide a forum for discussion and 

30 consultation regarding the requirements of this act. 

31 b. A private, religiously-affiliated health care institution may 

32 develop institutional policies and practices defining 

33 circumstances in which it will decline to participate in the 

34 withholding or withdrawing of specified life-sustaining 

35 treatments or artificially provided fluids and nutrition necessary 

36 to sustain life. Such policies and practices shall be written, and 

37 shall be properly commwticated to patients and their families and 

38 health care representatives prior to or upon the patient· s 

39 admission, or as soon after admission as is practicable. 

40 If the institutional policies and practices appear to conflict 

41 with the legal rights of a patient wishing to forego health care. 

42 the health care institution shall attempt to resolve the conflict, 

43 and if a mutually satisfactory accommodation cannot be reached, 

44 shall take all reasonable steps to effect the appropriate, timely 

45 and respectful transfer of the patient to the care of another 

46 health care institution appropriate to the patient· s needs, and 

-17 shall assure that the patient is not abandoned or treated 

48 disrespectfully. 
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1 c. Nothing in this act shall be construed to require a health 
2 care institution to participate in the beginning, continuing, 
3 withholding or withdrawing of health care in a manner contrary 
4 to law or accepted medical standards. 
5 1-t. a. In the event of disagreement among the patient. health 
6 care representative and attending physician concerning the 
7 patient· s decision making capacity or the appropriate 
8 interpretation and application of the terms of an advance 
9 directive to the patient's course of treatment. the parties shall 

10 seek to resolve the disagreement by means of procedures and 
11 practices established by the health care institution. including but 
12 not limited to, consultation with an institutional ethics 
13 committee. or with a person designated by the health care 
1-t institution for this purpose. 
15 b. A health care professional involved in the patient's care, 
16 other than the attending physician, or an administrator of a 
17 health care institution may also invoke the dispute resolution 
18 process established by the health care institution to seek to 
19 resolve a disagreement concerning the patient's decision making 
20 capacity or the appropriate interpretation and application of the 
21 terms of an advance directive. 
22 c. If disagreement cannot be reconciled through an 
23 institutional dispute resolution process. the parties may seek 
24 resolution in a court of competent jurisdiction. 
25 15. a. Consistent with the terms of an advance directive and 
26 the provisions of this act, life-sustaining treatment. other than 
27 artificially provided fluids and nutrition necessary to sustain life, 
28 may be withheld or withdrawn from a patient in the following 
29 circwnstances: 
30 (1) When the life-sustaining treatment is experimental and not 
31 a proven therapy, or is likely to be ineffective or futile in 
32 prolonging life, or is likely to merely prolong an imminent dying 
33 process; 
34 (2) When the patient is permanently unconscious, as 
35 determined by the attending physician and confirmed by a second 
36 qualified physician; 
37 (3) When the patient is in a terminal condition. as determined 
38 by the attending physician and confirmed by a second qualified 
39 physician: or 
40 (4) In the event none of the above circumstances applies, when 
-n the patient has a serious irreversible illness or condition, and the 
42 likely risks and burdens associated with the medical intervention 
43 to be withheld or withdrawn may reasonably be judged to 
44 outweigh the likely benefits to the patient from such 
45 intervention. and imposition of the medical intervention on an 
46 unwilling patient would be inhw'nane. In such cases pnor to 
47 implementing a decision to withhold or withdraw life-sustaining 
48 treatment, the attending physician shall promptly seek 
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1 consultation with a qualified institutional or regional reviewing 

2 body in accordance with section 18 of this act, or shall promptly 

3 seek approval of a public agency recognized by law for this 

4 purpose. 

5 b. Nothing in this section shall be construed to impair the 

6 obligations of physicians, nurses and other health care 

7 professionals to provide for the care and comfort of the patient 

8 and to alleviate pain, in accordance with accepted medical and 

9 nursing standards. 

10 c. Nothing in this section shall be construed to abridge any 

11 constitutionally-protected right to refuse treatment, based upon 

12 the free exercise of religion or the right of privacy, under either 

13 the United States Constitution or the Constitution of the State of 

14 New Jersey. 

15 16. a. Consistent with the explicit tenns of an advance 

16 directive and the provisions of this act, artificially provided 

17 fluids and nutrition necessary to sustain life may be withheld or 

18 withdrawn from a patient in the following circumstances: 

19 (1) When the artificial provision of fluids and nutrition is likely 

20 to be ineffective or futile in prolonging life, or is i..ikely to merely 

21 prolong an imminent dying process; 

22 (2) When the patient is permanently unconscious, as 

23 determined by the attending physician and confirmed by a second 

H qualified physician; or 

25 (3) When the patient is in a terminal condition, as determined 

26 by the attending physician and confirmed by a second qualified 

27 physician, and the likely risks and burdens ~ciated with the 

28 least burdensome treatment modality likely to be effective may 

29 reasonably be judged to outweigh the likely benefits to the 

30 patient from such intervention, and imposition of the intervention 

31 on an unwilling patient would be inhumane. In such cases. prior 

32 to implementing a decision to withhold or withdraw artificially 

33 provided fluids and nutrition, the attending physician shall seek 

34 prompt consultation with a quali.fied institutional or regional 

35 reviewing body in accordance with section 18 of this act, or shall 

36 promptly seek approval of a public agency recognized by law for 

37 this purpose. 
38 b. Nothing in this section shall be construed to provide 

39 authorization for the health care representative, or any other 

40 individual acting pursuant to this act. to direct or implement the 

-H withholding or withdrawal of artificially provided fluids and 

42 nutrition necessary to sustain life in the absence of explicit 

43 instructions to mat effect in the patient· s advance directive. 

44 c. Nothing in this section shall be construed to impair the 

45 obligations of a physician, nurse or other health care professional 

46 to provide for the care and comfort of the patient and to 

47 alleviate pain, in accordance with accepted medical and nursing 

48 standards. 
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1 d. Nothing in this section shall be construed to abridge any . 

2 constitutionally-protected right to refuse treatment, based upon 

3 the free exercise of religion or the right of privacy, under either 

4 the United States Constitution or the Constitution of the State of 

5 New Jersey. 
6 17. a. Consistent with the terms of an advance directive and 

7 the provisions of this act, the attending physician may issue a do 

8 not resuscitate order. 

9 b. A do not resuscitate order shall be entered in writing in the 

10 patient· s medical records prior to implementation of the order. 

11 c. Nothing in this act shall be construed to impair any existing 

12 legal authority to issue a do not resuscitate order when the 

13 patient has not executed an advance directive. 

14 18. a. An institutional or regional reviewing body which 

15 engages in prospective case consultation pursuant to paragraph 

16 (4) of subsection a. of section 15 and paragraph (3) of subsection 

17 a. of section 16 of this act shall advise the attending physician, 

18 patient and health care representative whether it believes that 

19 the withholding or withdrawal of the medical intervention under 

20 consideration would be in conformity with the requirements of 

21 this act, including without limitation: whether such action would 

22 be within the scope of the patient's advance directive: whether it 

23 may reasonably be judged that the likely risks and burdens 

24 associated with the medical intervention to be withheld or 

25 withdrawn outweigh its likely benefits; and whether it may 

26 reasonably be judged that imposition of the medical intervention 

27 on an Wlwilling patient would be inhumane. The attending 

28 physician. patient and health care representative shall also be 

29 advised of any other course of diagnosis or treatment 

30 recommended for consideration. 

31 The advice of the institutional or regional reviewing body shall 

32 be documented in the patient's medical records. 

33 b. The advice !)f an institutional or regional reviewing body 

34 acting in accordance with subsection a. of this section is not 

35 legally binding. A health care representative, attending 

36 physician, nurse, or other health care professional who believes 

37 the advice should not be followed may choose to: 

38 (1) Pursue an alternative course of treatment for the patient. 

39 ln this case, no immwlity is conferred upon such actions by this 

40 act, and the individual is subject to civil and criminal liability and 

,n may be subject to· discipline by the respective State licensing 

42 board for professional misconduct: 

43 (2) Seek review by a public agency recognized by law for this 

44 purpose: or 
45 (3) Seek review by a court of competent jurisdiction. 

46 c. Nothing in this section shall preclude the transfer of the 

47 patient to another appropriate health care professional or health 

48 care institution. ln this case the health care institution 
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l responsible for the patient· s care shall assure that the health 

2 care professional or health care institution to which the patient is 

3 transferred is properly informed of the advice given by the 

4 institutional or regional reviewing body. 

5 d. An institutional or regional reviewing body acting in 

6 accordance with subsection a. of this section shall conform to 

7 standards established by law and shall be sub1ect to penodic 

8 accreditation and review under procedures established by law. 

9 19. a. Nothing in this act shall be construed to alter. amend or 

10 revoke the rights and responsibilities under existing law of health 

11 care institutions not governed by the provisions of this act. 

12 b. Nothing in this act shall be construed to preclude mental 

13 health institutions, facilities or agencies. or institutions, 

14 facilities or agencies for the developmentally disabled. from 

15 respecting an advance directive for health care executed by a 

16 patient or resident pursuant to this act. 

17 c. The provisions of this act shall not be construed to require 

18 emergency personnel, including paid or volunteer fire fighters: 

19 paramedics; members of an ambulance team, rescue squad. or 

20 mobile intensive care unit; or emergency room personnel of a 

21 licensed heal th care institution. to withhold or with draw 

22 emergency care in circumstances which do not afford reasonable 

23 opportunity for careful review and evaluation of an advance 

24 directive without endangering the life of the patient. 

25 20. In accordance with the "Administrative Procedure Act." 

26 P.L.1968, c.U0 (C.52:148-1 et seq.) the Department of Health 

2 7 shall establish rules and regulations necessary to carry out the 

28 provisions of this act. The rules and regulations shall require a 

29 health care institution to adopt policies and practices designed to: 

30 a. Make routine inquiry, at the time of admission and at such 

31 other times as are appropriate under the circumstances, 

32 concerning the existence and location of an advance directive; 

33 b. Provide appropriate informational materials concerning 

34 advance directives to all interested patients and their families 

35 and health care representatives, and to assist patients interested 

36 in discussing and executing an advance directive; 

37 c. Educate patients and their families and health care 

38 representatives about the availability, benefits and burdens of 

39 rehabilitative treatment, therapy and services, as appropriate; 

40 d. In cooperation with the respective State licensing boards, 

41 inform physicians. nurses, and other health care professionals of 

42 their rights and responsibilities under this act. to assure that the 

43 rights and responsibilities are understood, and to provide a forum 

44 for discussion and consultation regarding the requirements of this 

45 act; and 
46 e. Otherwise comply with the provisions of this act, including 

47 procedures for reporting to the department by health care 

48 institutions, and the gathering of such additional data as is 
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1 reasonably necessary to oversee and evaluate the implementation 
2 of this act. The Department of Health shall seek to minimize the 
3 burdens of record-keeping imposed by the rules and regulations 
4 and shall seek to assure the appropriate confidentiality of patient 
5 records. 
6 21. The Department of Health and the New Jersey Commission 
7 on Legal and Ethical Problems in the Delivery of Health Care 
8 established pursuant to P.L.1985, c.363 (C.52:9Y-1 et seq.), shall 
9 jointly evaluate the implementation of this act and report to the 

10 Governor and the Legislature, including recommendations for any 
11 changes deemed necessary, within five years from the effective 
12 date of this act. 
13 22. a. A health care representative shall not be subject to 
14 criminal or civil liability for any actions performed in good faith 
15 and in accordance with the provisions of this act: 
16 (1) To carry out the terms of an advance directive; or 
17 (2) To follow and implement the advice of an institutional or 
18 regional reviewing body acting in accordance with subsection a. 
19 of section 18 of this act. 
20 b. A health care professional shall not be subject to criminal 
21 or civil liability or to discipline by the health care institution or 
22 the respective State licensing board for professional misconduct 
23 for any actions performed in good faith and in accordance with 
24 the provisions of this act and accepted professional standards: 
25 (1) To carry out the terms of an advance directive; or 
26 (2) To follow and implement the advice of an institutional or 
27 regional reviewing body acting in accordance with subsection a. 
28 of section 18 of this act. 
29 c. A health care institution shall not be subject to criminal or 
30 civil liability for any actions performed in good faith and in 
31 accordance with the provisions of this act to carry out the terms 
32 of an advance directive. 
33 23. The absence of an advance directive shall create no 
34 presumption with respect to a patient's wishes regarding the 
35 provision, withholding or withdrawing of any form of health care. 
36 The provisions of this act do not apply to persons who have not 
37 executed an advance directive. 
38 24. The execution of an advance directive pursuant to this act 
39 shall not in any manner affect, impair or modify the terms of, or 
40 rights or obligations created under, any existing policy of health 
41 insurance, life insurance or annuity, or governmental benefits 
42 program. No health care practitioner or other health care 
43 provider, and no health service plan, insurer, or governmental 
44 authority, shall deny coverage or exclude from the benefits of 
45 service any individual because that individual has executed or has 
46 not executed an advance directive. The execution, or 
47 non-execution, of an advance directive shall not be made a 
48 condition of coverage under any policy of health insurance, life 
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1 insurance or annuity, or governmental benefits program. 

2 25. An advance directive executed in another state in 

3 compliance with the laws of that state or the State of '.\/ew 

4 Jersey is validly executed for purposes of this act. An advance 

5 directive executed in a foreign country in compliance with the 

6 laws of that country or the State of New Jersey, and not contrary 

7 to the public policy of this State, is validly executed for purposes 

8 of this act. 
9 26. a. The withholding or withdrawing of life-sustaining 

10 treatment pursuant to section 15 of this act or of artificially 

11 provided fluids and nutrition necessary to sustain life pursuant to 

12 section 16 of this act, when performed in good faith, and in 

13 accordance with the terms of an advance directive and the 

14 provisions of this act, shall not constitute homicide, suicide, 

15 assisted suicide. or active euthanasia. 

16 b. To the extent any of the provisions of this act are 

17 inconsistent with P.L.1971. c.373 (C.-t6:28-8 et seq.) concerning 

18 the designation of a health care representative, the provisions of 

19 this act shall supersede those of P.L.1971, c.373 (C.46:28-8 

20 et seq.). 
21 Durable powers of attorney for health care executed pursuant 

22 to P.L.1971, c.373 (C.-16:28-8 et seq.) prior to the effective date 

23 of this act shall have the same legal force and effect as if they 

24 had been executed in accordance with the provisions of this act. 

25 c. Nothing in this act shall be construed to impair the rights of 

26 emancipated minors under existing law. 

27 27. The Office of the Ombudsman for the Institutionalized 

28 Elderly shall adopt policies and practices necessary to comply 

29 with the requirements of P.L. , c. (C. ) (now pending 

30 before the Legislature as this bill), and shall make a written 

31 statement of its obligations under that act available to the public. 

32 28. The Office of the Public Guardian for Elderly Adults shall 

33 adopt policies and practices necessary to comply with the 

34 requirements of P.L. , c. (C. ) (now pending before the 

35 Legislature as this bill), and shall make a written statement of its 

36 obligations under that act available to the public. 

37 29. a. A health care professional who willfully fails to act in 

38 accordance with practices and procedures established by this act 

39 is subject to discipline for professional misconduct pursuant to 

40 P.L.1978, c.73 (C.45:1-21). 

41 b. A health care institution that willfully fails to act in 

-t2 accordance with practices and procedures established by this act 

43 shall be subject to a fine of not more than $1,000 for each 

44 offense. For the purposes of this subsection, each violation shall 

45 constitute a separate offense. Penalties for violations of this act 

46 shall be recovered in a summary civil proceeding, brought in the 

-1,7 name of the State in a court of competent jurisdiction pursuant 

48 to "the penalty enforcement law," N.J.S.2A:58-1 et seq. 
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1 c. The following acts constitute crimes: 
2 (1) To willfully conceal. cancel. deface. obliterate or withhold 
3 personal knowledge of an advance directive or a modification or 
4 revocation thereof. without the declarant · s consent. is a crime of 
5 the fourth degree. 
6 (2) To falsify or forge an advance directive or a modification 
7 or revocation thereof of another individual is a crime of the 
8 fourth degree. 
9 (3) To coerce or fraudulently induce the execution of an 

10 advance directive or a modification or revocation thereof is a 
11 crime of the fourth degree. 
12 (4) To require or prohibit the execution of an advance 
13 directive or a modification or revocation thereof as a condition 
H of coverage under any policy of health insurance, life insurance 
15 or annuity, or governmental benefits program, or as a condition 
16 of the provision of health care is a crime of the fourth degree. 
17 d. The sanctions provided in this section shall not be construed 
18 to repeal any sanctions applicable under other law. 
19 30. This act shall take effect 180 days after the date of 
20 enactment. 
21 

22 
23 ST A TE.\iENT 
24 
25 This bill establishes procedures for the execution of advance 
26 directives for health care. According to the bill, advance 
27 directives for health care may encompass both the designation of 
28 a health care representative, known as a proxy directive, and a 
29 statement of personal wishes regarding health care in the event 
30 of loss of decision making capacity, known as an instruction 
31 directive. 
32 The purpose of this bill is to assure the respect for patients· 
33 previously expressed wishes when the capacity to participate 
34 actively in health care decision making has been lost or 
35 impaired. The bill establishes a procedure that facilitates and 
36 encourages a sowid decision making process in which patients. 
37 their families and health care representatives, physicians, and 
38 other health care professionals are active participants. In 
39 addition, the bill provides the necessary and appropriate 
40 safeguards · concerning the termination of life-sustaining 
41 treatment for incompetent patients. 
42 The bill provides that: 
43 (1) An advance directive becomes operative when it is 
44 transmitted to the attending physician or to the health care 
45 institution, and when the person 1s determined to lack decision 
46 making capacity. 
47 (2) Once operative. the advance directive designating a health 
48 care representative confers upon that person the legal authority 
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l to participate in the decision making process and to make health 

2 care decisions on the patient· s behalf. 

3 (3) In the absence of a designated health care representative 

-l an instruction directive, once operative, shall be respected and 

5 implemented. 

6 (-t) Life-sustaining treatment or artificially provided fluids and 

7 nutrition necessary to sustain life may be withheld or withdrawn 

8 from a patient pursuant to an advance directive only in certain 

9 specified circumstances. 

10 (S) An impaired patient· s contemporaneously expressed wish 

11 that medically appropriate life sustaining treatment or 

12 artificially provided fluids and nutrition necessary to sustain life 

13 be provided shall take precedence over any contrary decision of 

1-l the health care representative and any contrary statement in the 

15 patient· s instruction directive. 

16 (6) A declarant · s directive to withhold or withdraw artificially 

17 provided fluids and nutrition must be explicitly stated in an 

18 advance directive. 

19 (7) Health care professionals may decline to participate in the 

20 w1thholding or withdraWU1g of life-sustairung treatment or 

21 artificially provided fluids and nutntion necessary to sustain life 

22 on the basis of sincerely held personal or professional 

23 convictions. In such cases the health care professional shall 

24 facilitate the appropriate, respectful and timely transfer of the 

25 patient· s care. 

26 (8) Private, religiously-affiliated health care institutions may 

27 adopt institutional policies and practices defining circumstances 

28 in which they will decline to participate in the withholding or 

29 withdrawing of life-sustaining treatment or artificially provided 

30 fluids and nutrition necessary to sustain life. 

31 (9) Individuals and institutions acting in good faith and in 

32 accordance with the provisions of this act to carry out the terms 

33 of an advance directive shall be immune from legal liability and 

34 from discipline for unprofessional conduct. 

35 This bill is the result of the work of the New Jersey 

36 Commission on Legal and Ethical Problems in the Delivery of 

37 Health Care, established pursuant to P.L.1985, c.363 (C.52:9Y-l 

38 et seq.). This commission was established by the Leg1slature in 

39 1985 to provide a comprehensive and scholarly examination of the 

40 legal and ethical dilemmas in the delivery of health care posed by 

41 modern advances in science and medicine. 

-l2 
-l3 
44 CIVIL JUSTICE 

45 
46 Designated the ''New Jersey Advance Directives for Health Care 

47 Act.·· 



~EMBLY, No. 2957 

STATE OF NEW JERSEY 

INTRODUCED FEBRUARY 8, 1990 

By Assemblymen KRONICK. KENNY, Roma 
and Assemblywoman Ogden 

l AN ACT allowing an adult to execute a directive providing that 
2 life-sustaining procedures be withheld or withdrawn in the 
3 event of terminal illness, prescribing the form of the directive 
4 and providing for the means of revocation thereof. 
5 

6 BE IT ENACTED by the Senate and General Assembly of the 
7 State of New Jersey: 
8 1. This act shall be known and may be cited as the "Natural 
9 Death Act." 

10 2. As used in this act: 
11 a. "Attending physician" means the physician selected by, or 
12 assigned to, the patient who has primary responsibility for the 
13 treatment and care of the patient. 
14 b. "Directive" means a written document voluntarily executed 
15 by the declarant in accordance with the requirements of section 
16 3. The directive, or a copy of the directive, shall be made part of 
17 the patient's medical records. 
18 c. "Life-sustaining procedur~" means any medical procedure 
19 or intervention which utilizes mechanical or other artificial 
20 means to sustain, restore, or supplant a vital function, which, 
21 when applied to a qualified patient, would serve only to 
22 artificially prolong the moment of death and where, in the 
23 judgment of the attending physician, death is imminent whether 
24 or not the procedures are utilized. "Life-sustairung procedure" 
25 shall not include the administration of medication or the 
28 performance of any medical procedure deemed necessary to 
27 alleviate pain. 
28 d. "Physician" means an individual licensed to practice 
29 medicine and surgery by the State Board of Medical Examiners. 
30 e. "Qualified patient" means a patient diagnosed and certified 
31 in writing to be afflicted with a terminal condition by two 
32 physicians, one of whom shall be the attending physician, who 
33 have personally examined the patient. 
34 f. "Terminal condition" means an incurable condition caused 
35 by injury, disease, or illness. which, regardless of the application 
36 of life-sustaining procedures, would, within reasonable medical 
37 judgment, produce death, and where the application of 
38 life-sustaining procedures serve only to postpone the moment of 
39 death of the patient. 
40 3. Any adult person may execute a directive directing the 
41 withholding or withdrawal of life-sustaining procedures in the 
42 event of a terminal condition. The directive shall be executed 
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1 The declarant has been personally known to me and I believe him 

2 or her to be of sound mind. I am not related to the declarant by 

3 blood or marriage, nor would I be entitled to any portion of the 

-t declarant' s estate on his decease, nor am I the attending 

5 physician of the declarant or an employee of the attending 

6 physician or a health facility in which the declarant is a patient. 

7 or a patient in the health care facility in which the declarant is 

8 patient, or any person who has a claim against any portion of the 

9 estate of the declarant upon his decease. 

10 Witness ...................... .. 

11 Witness ....................... . 

12 State of New Jersey 

13 County of .............................. . 

14 Before me, the undersigned authority, on this day personally 

15 appeared ................................... , and .............. , known to me to 

16 be the declarant and witnesses whose names are subscribed to the 

17 foregoing instrument in their respective capacities, and, all of 

18 these persons being by me duly sworn, the declarant, 

19 .......................... , declared to me and to the witnesses in my 

20 presence that the instrument is his Directive to Physicians. and 

21 that he had willingly and voluntarily made and executed it as his 

22 free act and deed for the purpose therein expressed. 

23 Declarant ...................... .. 

24 Witness ...................... . 

25 Witness ...................... .. 

26 Subscribed and acknowledged before me by the Declarant. 

2 7 ............................... , and by the witnesses, ...................... , and 

28 ............................... , on this .... . .. .. .. .. day of 

29 .................................. , 19 .......... . 

30 Notary Public in and for 

31 ........................ , County, New Jersey. 

32 4. a. A directive may be revoked at any time by the declarant, 

33 without regard to his mental state or competency, by any of the 

34 following methods: 

35 (1) By being canceled, defaced, obliterated, burnt. tom, or 

36 otherwise destroyed by the declarant or by some person in his 

37 presence and by his direction; 

38 (2) By a written revocation of the declarant expressing his 

39 intent to revoke signed and dated by the declarant. The 

40 revocation shall become effective only on communication to an 

H attending physician by the declarant or by a person acting on 

42 behalf of the declarant or by ma.Hing the revocation to an 

43 attending physician. An attending physician or his designee shall 

44 record in the patient's medical record the time and date when he 

45 received notification of the written revocation and shall enter 

46 the word "VOID" on each page of the copy of the directive in the 

47 patient· s medical records; or 

48 (3) By a verbal expression by the declarant of his intent to 

49 revoke the directive. The revocation shall become effective only 
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1 physician to be undertaken are in accord with the existing desires 
2 of the qualified patient and are communicated to the patient. 
3 b. If the declarant was a qualified patient at least 14 days 
4 prior to executing or reexecuting the directive, the directive 
5 shall be conclusively presumed, unless revoked, to be the 
6 directions of the patient regarding the withholding or withdrawal 
7 of life-sustaining procedures. No physician, and no health 
8 professional acting under the direction of a physician, shall be 
9 criminally or civilly liable for failing to effectuate the directive 

10 of the qualified patient pursuant to this subsection. A failure by 
11 a physician to effectuate the directive of a qualified patient 
12 pursuant to this subsection may constitute unprofessional conduct 
13 if the physician refuses to make the necessary arrangements or 
14 fails to take the necessary steps to effect the transfer of the 
15 qualified patient to another physician who will effectuate the 
16 directive of the qualified patient. 
17 c. If the declarant becomes a qualified patient subsequent to 
18 executing the directive, and has not subsequently reexecuted the 
19 directive, the attending physician may give weight to the 
20 directive as evidence of the patient's directions regarding the 
21 withholding or withdrawal of life-sustaining procedures and may 
22 consider other factors, such as information from the patient· s 
23 fanuly or the nature of the patient's illness, injury, or disease, in 
24 determining whether the totality of circumstances known to the 
25 attending physician justified effectuating the directive. No 
26 physician, and no health professional acting under the direction of 
27 a physician, shall be criminally or civilly liable for failing to 
28 effectuate the directive of the qualified patient pursuant to this 
29 subsection. 
30 8. a. The withholding or withdrawal of life-sustaining 
31 procedures from a qualified patient in accordance with the 
32 provisions of this act shall not, for any purpose, constitute a 
33 suicide. 
34 b. Making of a directive pursuant to section 3 of this act shall 
35 not restrict, inhibit, or impair in any manner the sale, 
36 procurement, or issuance of any policy of life insurance, nor shall 
37 it be deemed to modify the tenns of an existing policy of life 
38 insurance. No policy of life insurance shall be legally impaired or 
39 invalidated in any manner by the withholding or withdrawal of 
40 life-sustaining procedures from an insured qualified patient, 
41 notwithstanding any term of the policy to the contrary. 
42 c. No physician, health facility, or other health provider, and 
43 no health care service plan or insurer issuing insurance, may 
44 require any person to execute a directive as a condition for being 
45 insured for, or receiving, health care services nor may the 
46 execution or failure to execute a directive be considered in any 
47 way in establishing the premiums for insurance. 
48 9. A person who purposely conceals, cancels, defaces, 
49 obliterates, or damages the directive of another without the 
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1 revocation with the intent to cause a withholding or withdrawal 
2 of life-sustaining procedures contrary to the wishes of the 

3 declarant and thereby causes life-sustaining procedures to the 
4 withheld or withdrawn, and death to thereby be hastened, would 
5 be subject to prosecution for criminal homicide. 

6 

7 

8 JUDICIARY 
9 

10 The "Natural Death Act." 



SLVATE, No.1208 

STATE OF NEW JE&5EY 

PRE-FILED FOR INTRODUCTION IN THE 1990 SESSION 

By Senator A~BROSIO 

l AN ACT concerning the determination of death. enacting the 
2 '.'lew Jersey Declaration of Death Act and supplementing Ti tie 
3 26 of the Revised Statutes. 
4 

5 BE IT E'.'IACTED by the _Senate and General Assembly of the 
t, State nf New Jersey: 
7 1. a. This act shall be known and may be cited as the ''.'lew 
8 Jersey Declaration of Death Act.·· 
3 b. The death of an individual shall be declared in accordance 

10 with the provisions of this act. 
11 2. An individual who has sustained irreversible cessation of all 
12 circulatory and respiratory functions, as determined in 
13 accordance wtth currently accepted medical standards. shall be 
L 4 declared dead. 
15 3. Subject to the standards, procedures and exemptions 
16 established in accordance with sections 4, 5, and 6 of this act, an 
17 individual whose circulatory and respiratory functions can be 
18 maintained solely by artificial means. and who has sustained 
19 irreversible cessation of all functions of the entire brain, 
20 including the brain stem, shall be declared dead. 
2 t 4. L A declaration of death upon the basis of neurological 
22 criteria pursuant to section 3 of this act shall be made by a 
23 licensed physician professionally qualified by specialty or 
24 expertise, in accordance with currently accepted medical 
25 standards and additional requirements, including appropriate 
26 confirmatory tests, as are provided pursuant to this act. 
27 b. Subject to the provisions of this act, the Department of 
28 Health, jointly with the Board of Medical Examiners, shall adopt. 
29 and from time to time revise, rel',llations settinl forth (1) 
30 requirements. by specialty or expertise, for physicians authorized 
31 to declare death upon the basis of neurological criteria: and (2) 
32 currently accepted medical standards, includin1 criteria, tests 
33 and procedures. to pem declarations of death upon the basis of 
34 neurological criteria. The initial regulations shall be issued 
35 wt thin 120 days of the enactment of this act. 
36 c. If the individual to be declared dead upon the basis of 
37 neurological criteria ii or may be an organ donor, the physician 
38 who maites the declaration that death has occurred shall not be 
39 the organ transplant surgeon, the attending physician of the organ 
40 recipient, nor otherwise an individual subject to a potentially 
u significant conflict of interest relating to procedures for organ 
42 procurement. 
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1 d. If death is to be declared upon the basis of neurological 

2 criteria. the time of death shall be upon the conclusion of 

3 definitive clinical examinations and any confirmation necessary 

4 to detenmne the irreversible cessation of all functions of the 

5 entire brain, including the bram stem. 

6 5. The death of an individual shall not be declared upon the 

7 basis of neurological critena pursuant to sections J and 4 of this 

8 act when such a declaration would violate the personal religious 

9 beliefs or moral convictions of that individual and when that fact 

10 has been communicated to, or should, pursuant to the provisions 

11 of section o, reasonably be known by, the licensed physician 

12 authonzed to declare death. ln these cases. death shall be 

13 declared. and the time of death fixed, solely upon the basis of 

14 traditional cardio-respiratory critena pursuant to section 2 of 

15 this act. 
16 6. a. Prior to declaring an individual dead upon the basis of 

17 neurological criteria pursuant to sections 3 and 4 of this act. the 

18 licensed physician authorized to declare death, or another 

19 responsible person designated for that purpose, shall make 

20 reasonable efforts. in good faith, to determine whether this 

21 declaration would violate the personal religi.ous beliefs or moral 

22 convictions of that individual. These efforts shall include, as is 

23 appropnate \Dlder the circwnstances, review of available medical 

24 records, including advance directives for health care, and 

25 reasonable efforts to contact a person or persons, such as a 

26 family member, personal physician, religious leader. or friend, 

27 who maintained a close association with the individual sufficient 

28 to render that person knowledgeable concerning the nature and 

2 9 content of the individual· s personal religious beliefs or moral 

30 convictiona. 
31 b. If a claim of exemption is reasonably advanced on the 

32 individual's behalf under this act, a physician or other heal th 

33 can provider responsible for the treatment and care of that 

34 individual shall: 
35 (1) refrain from declarin1 the individual dead upon the basis of 

36 neurological criteria; and · 
37 (2) refrain from discontinuinl, solely upon the basis of the 

38 · individual· s neurological status. mechanical or other artificial 

39 means employed to maintain the individual's circulatory or 

40 respiratory ftmetions. 
41 7. A licensed health care practitioner, hospital, or the health 

42 care provider who acts in good faith and in accordance with 

43 currently accepted medical standards to execute the provisions of 

44 this act and any rules, regulations issued by the Department of 

45 Health or the Board of Medical Examiners pursuant to this act. 

46 shall not be subject to crumnal or civil liability or to discipline 

47 for unprofessional conduct with respect to those actions. These 

48 immunities shall extend to conduct in conforrmty with the 



S1208 
3 

1 provisions of this act following enactment of this act but prior to 
2 its effective date. 
3 8. Changes in pre-existing criteria for the declaration of death 
-t effectuated by the legal recogrution of modem neurological 
5 cntena shall not in any manner affect, impair or modify the 
6 terms of, or r1ghts or obligations created under. any existing 
7 policy of health insurance. life insurance or annuity. or 
8 governmental benefits program. '.'lo health care practitioner or 
9 other health care provider, and no health service plan. insurer. or 

10 governmental authority, shall deny coverage or exclude from the 
l l benefits of service any individual solely because of that 
12 individual's personal religious beliefs or moral convictions 
13 regarding the application of neurological criteria for declaring 
14 death. 
15 9. a. Pursuant to the "Administrative Procedure Act.· 
16 P.L.1968. c.410 (C.52:148-1 et seq.) the Department of Health 
17 shall establish rules. regulations. policies and practices as may be 
18 necessary to collect annual reports from health care mstitut1ons. 
19 to gather additional data as is reasonably necessary, to oversee 
20 and evaluate the implementation of this act, including provisions 
21 relating to the exemption procedure established pursuant to 
22 sections 5 and 6 of this act. The department shall seek to 
23 minimize the burdens of record-keeping imposed by these rules. 
24 regulations, policies and practices, and shall seek to assure the 
25 appropriate confidentiality of patient records. 
26 b. The Department of Health. the Board of Medical Exammers. 
27 and the New Jersey Commission on Legal and Ethical Problems m 
28 the Delivery of Health Care shall jointly evaluate the 
29 implementation of this act and report to the Legislature, 
30 including recommendations for any changes deemed necessary, 
31 within five years from the effective date of this act. 
32 10. If any provision of this act or its application to any 
33 individual or circumstance is held invalid, the invalidity shall not 
34 affect other provisions or applications of this act which can be 
35 given effect without the invalid provision or application. and to 
36 this end thd provisions of this act are severable. 
37 11. This act shall take effect on the 180th day following the 
38 date of its enactment. 
39 
40 
41 HEALTH 
42 
43 Enacts the ''New Jersey Declaration of Death Act." 
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ASSEMBLYWOMAN MARLENE LYNCH FORD (Chairman): Okay, I 

think we are going to get started now. Pat, will you call the 

roll please? 

MS. NAGLE (Committee Aide): Assemblyman Stuhltrager? 

ASSEMBLYMAN STUHLTRAGER: Here. 

MS. NAGLE: Assemblyman--

ASSEMBLYWOMAN FORD: Excuse me, we are going to get 

started now. (referring to disturbance from audience) 

MS. NAGLE: Assemblyman Shusted? 

ASSEMBLYMAN SHUSTED: Here. 

MS. NAGLE: Assemblyman Pelly? 

ASSEMBLYMAN PELLY: Here. 

MS. NAGLE: Assemblywoman Ford? 

ASSEMBLYWOMAN FORD: Here. 

Today we're holding a public hearing on the numerous 

bills that are in the Assembly and have been assigned to the 

Assembly Judiciary Committee, dealing with the issues of 

medical directives,~- what's commonly known as the living will 

issue -- and also the declaration of death issue. 

I wanted to hold this on a long legislative day 

because I think that gives us the opportunity, without the 

pressure of any time constraints, to hear the many people who 

have expressed interest on these issues; to hear from the 

sponsors of the various legislation, as to the differences 

among the bills, and why perhaps one particular bill is more 

appropriate than another. 

The first person I would like to hear from is Senator 

Ambrosio, who . has really taken the lead on this issue in the 

Senate. So Senator, if you are ready with your testimony we'd 

like to take that right now. 

SEN ATOR GABRIEL M. AMBROS I 0: Thank 

you, Chairwoman, and members of the Committee. The series of 

bills that you are considering today literally deal with life 

and death. They' re not easy issues. They' re not issues that 

N;i~J{;~y ,, '; :sr:a·, 
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are Republican or Democratic issues. They' re not liberal or 
conservative issues, but they are extremely important to the 
people of our State. They become increasingly more important 
each day as the exploding medical technological revolution 
literally allows us the sustain people between life and death, 
for an unlimited period of time. 

There are two bills that are on your agenda today that 
I am the sponsor of. One is called the "Declaration of Death 
Act" in which, Assemblyman Kamin is the sponsor of an identical 
bill in the Assembly, and the second one is the "Advance 
Directives Bill" otherwise known as the living will legislation. 

I really would just like to give you a very brief 
history of how these two bills got to your Committee. As you 
are aware-- I'm sure the Committee members are aware that New 
Jersey is one of the leading states in the nation in terms of 
our Supreme Court activity in dealing with death and dying 
issues; so much so that approximately 46 states have adopted 
living will legislation, primarily based upon the rationale and 
the decisions of the New Jersey Supreme Court. 

New Jersey is one of the few remaining jurisdictions 
that does not have a living will bill in place. The 
Legislature, recognizing the need for us to clarify New Jersey 
policy in this area, in 1985 established the Bioethics 
Commission and directed this Commission to conduct a scholarly 
review of the laws of this State and to come up with suggested 
legislation to de~l with these very very critical issues. 

I served -- and I still serve -- as a member of that 
Commission, which is a bipartisan Commission made up of 27 
representatives who have worked very very diligently over the 
past three years to come up with this proposed legislation. 

You' re going to hear from the Executive Director and 
the Chairman of the Commission who will give you an overview of 
the pains that were taken to delve into the questions that 
these two bills present to you. I'm not going to do that. I'm 
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going to let others do that. I'd like to just discuss the two 

bills very briefly in terms of their content. The first one is 

the Declaration of Death Act, which recognizes what is 

already existing law in our State that death should be 

declared based upon neurological criteria, because a person 

whose brain has been totally destroyed is -- in all senses of 

the word dead and should be declared dead. 

Our New Jersey Supreme Court has already acted in this 

area, in the Strechen case, in which total brain death has been 

recognized as a means and a criteria for declaring death. This 

is an important issue, because the technological capabi 1 it ies 

that we have today gives us the ability to keep people's hearts 

and lungs alive after their brain has been destroyed. 

Therefore, it allows us to keep people alive and functioning on 

machines; a wish that most people do not want to have -- or at 

least want to make the choice as to whether or not that should 

happen to them. So, what the Declaration of Death Act does is, 

it recognizes what is already existing law and that is, that 

total brain death is a criteria for declaring a person dead. 

What it does do however, is it goes further and sets 

up standards and criteria for how that death should be 

declared, and builds in a series of safeguards to insure that 

death is not declared prematurely. Before death is declared, 

based upon neurological criteria, the appropriate medical and 

confirmatory tests are performed and the person is in fact 

totally brain-dead. There is one area in this bill that I will 

put on the table as one that is still open to debate and 

discussion. The Bioethics Commission was made up of members 

that had different views on this issue. We heard testimony 

from various groups and organizations and various interested 

parties. 

The bill that is before you, both Assemblyman Kamin's 

bi 11, and my bi 11, has a prov is ion cal 1 ing for a religious 

exception. That religious exception provision allows a person 
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whose religion does not recognize total brain death or death by 
neurological criteria as a grounds or a method of declaring 
someone dead the right not to have the death declared until the 
standard method of determining death -- and that is when the 
cessation of all cardiopulmonary activity -- is arrived at. 
That religious exception is one that was built-in to the bill 
by the Bioethics Commission as a compromise that was arrived at 
after many many hours of debate and discussion. 

I will tell you that it is not my personal view that 
the religious exception should be in this legislation. You're 
going to hear a lot of testimony. And I will tell you that if 
the Committee, after hearing all of that testimony, makes a 
judgment that the religious exception should not be included in 
this legislation, that I, as a sponsor of the Senate Bi 11, 
would accept that amendment. I know that Assemblyman Kamin 
will speak on this bill and he may or may not have a different 
position on that. So I will leave that for the discussion and 
for further deliberation of this Committee, as to whether they 
would release this bill without the religious exception. Just 
a note; that my personal view is that that exception should not 
be in the bill. On the Declaration of Death Act, that is 
really the only controversial provision about it, and I will 
say nothing more about that bill. 

I would like to very briefly discuss the Advance 
Directives Bill. The State of New Jersey and the State of New 
York are the only two states that have established a Bioethics 
Commission to look into this area. We have conducted 
exhaustive hearings and debate on what type of legislation 
should be recommended to deal with the issue of advance 
directives. The legislation that you have before you is again, 
a compilation of a lot of thought and a lot of philosophy, and 
built-in, some additional compromises. I would just like to 
focus on the basic provisions of the bill and the issues that 
were compromised, that this Committee may wish to deal with. 
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The bill is rather straightforward in what it attempts 

to do. It recognizes the right of privacy, the right of 

self-determination of every individual, and the right of an 

individual to control his or her own health care decisions. 

What a 1 i ving wi 11 does is, it recognizes that that right 

should not be lost once a person is no longer capable of 

communicating his or her wishes. It al lows a person, while 

they are alive and competent to set forth in writing two things: 

1) A person or persons that they wish to designate as 

a heal th care representative, to act in their place, should 

they no longer be capable of communicating their decisions. 

2) Allows a person to set forth in advance what 

specific instructions they wish to have that health care 

representative or anyone else making those decisions implement. 

One is called an advance directive or the appointment 

of a health care representative, and the other portion is 

called an advance directive or a direction in terms of what 

kind of decisions that person would like to have employed in 

their health care. The bill allows someone to appoint a health 

care representative and give instructions, or appoint a health 

care representative without instructions, or to leave 

instructions without appointing a heal th care representative. 

The bi 11 then goes on further to deal with the technicalities 

and the requirements of how this should be done and how the 

advance directive should be implemented. I don't want to go 

into the specifics of that bill, beyond what I said, because 

you're going to hear a lot of testimony on it. 

The one area that was - a controversy in which the 

Bioethics Commission recommended a compromise dealt with the 

issues of artificially provided fluids and nutrition. The 

bill, as you have it, recognizes that artificial fluids and 

nutrition should be treated separate and apart from other forms 

of medical treatment. It provides that a living will can not 

be used to withhold or withdraw artificially provided fluids 
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and nutrition unless the advance directive specifically allows 
that to happen. I wi 11 tel 1 you that that was a compromise 
that was voted on by the Commission in a very close vote, 
agreed to have that compromise included in the bill. My 
personal view is that that is a compromise that I wish we 
hadn't made. I leave on the table the question as to whether 
or not that compromise should be eliminated by this Committee, 
and that the question of artificially provided fluids and 
nutrition in my judgment is another form of medical 
treatment and should not be singled out as a special form of 
medical treatment. 

Again, you're going to hear testimony on both sides of 
that issue and somewhere down the line, this Committee will 
have to make a judgment as to whether or not my bill and the 
corresponding Assembly bill should be amended to eliminate 
artificial fluids and nutrition as a special form of medical 
treatment. 

At this point, Madam Chairwoman, I will step back and 
let others speak on these bills. I thank you for considering 
these bills today. 

ASSEMBLYWOMAN FORD: Thank you, Senator. Assemblyman 
Naples has joined us 

ASSEMBLYMAN 
(laughter) 

at the Committee table here. 
NAPLES: I can't vote though, right? 

ASSEMBLYWOMAN FORD: No, you can't. If you'd like to 
add_anything, as one of the sponsors--

ASSEMBLYMAN NAPLES: Except to say that I agree with 
the Senator, that the. inclusion of that which he talked 
about-- I think the artificial fluids and nutrition is just 
another contribution to life without dignity, in the final 
analysis. I'll speak on A-16, when it comes up. 

ASSEMBLYWOMAN FORD: Assemblyman Kamin? 
ASSEMBLYMAN RICHARD C. KAM IN: Thank 
you, Madam Chairman. Good morning members of the Committee. I 
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think as my colleague, Senator Ambrosio recapped what has 

happened over the last four years with this Commission, an 

awful lot of work has been done. I'd 1 ike to comment on the 

two bills, one that I sponsor jointly with Senator Ambrosio, 

and the one that is sponsored -- the advance directives. 

The religious exemption, I think is something that is 

open for debate. However, it was the compromise that did give 

the Commission a unanimous vote in support of the language, as 

you have it before you. There are some technical amendments, I 

believe as well, that would have to be considered and addressed 

by the Committee. 

There is no question, in both cases, that there is a 

need for legislation. I think all of us can agree on that. 

But when it comes down to some very gut issues, some very 

closely held personal beliefs by people, then there are 

differences of opinion. Those differences of opinion are 

properly debated here and probably on the floor of the 

Legislature. We effectively, on the Commission, worked as a 

Committee of the whole. It's not easy to get unanimous 

opinions under any set of circumstances; certainly when 

everyone is participating each and every month and sometimes 

more often than that. Their subcommittees also· meet each and 

every month on the merits of the two pieces of legislation. 

I must disagree with some of the opinions expressed 

here so far on the second bill, on the advance directives. I 

do have a strongly held view that intravenous or artificial 

means of food and nutrition, to my mind, is non-debatable. It 

is a part of what should be always given to any patient in 

need. But again, that is going to be the decision of the 

Committee, in how these bills are handled. Since I am not a 

sponsor, I have little control on that one, but certainly there 

will be some debate here as well as on the floor of the house. 

I thank the Committee for addressing these issues, and 

once again just echo, and say thank you to the members of the 
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Co~ission for their hard work over these many years. I'd like 
to single out Alan Weisbard, who was the former Executive 
Director, and Rob Olick, who is our current Executive Director, 
as well as Paul Armstrong, the current Chairman, and Dan 
0' Connel 1, who served as Chairman, and guided us through the 
passage of both of these bills, to get them this far out of the 
Commission. 

We've worked very hard. The Commission itself has 
been functioning under a very strained economic situation, by 
having its budget cut for the last two to three years in a row, 
yet has been able to complete its business, and help you, and 
help the p~ople of New Jersey with advancing, I think, a very 
needed agenda, which has been brought before you today. Thank 
you Madam Chairman. 

ASSEMBLYWOMAN FORD: Thank you, Assemblyman. Okay, I 
have a number of people who notified the Committee in advance. 
I'm going to try to go through the list of those people, as 
they notified the Committee in advance of their interest in 
participating on this. The first person I have on my witness 
list is Dr. Russell McIntyre. 
RUSSELL L. McINTYRE, Th.D.: Good morning. 

ASSEMBLYWOMAN FORD: Good morning. 
DR. McINTYRE-: Thank you very much for the opportunity 

to testify. It is my pleasure to appear here as an official 
representative of the University of Medicine and Dentistry of 
New Jersey. And in that regard, you have received an official 
letter from Dr. Stanley Bergen, in support of both bills; 
S-1208, the New Jersey Declaration of Death Act, and the bill 
s-1211, the New Jersey Advance Directives for Health Care Act. 

Let me enter into the record, Dr. Bergen's letter to 
you: "Dear Assemblywoman Ford: The University of Medicine and 
Dentistry of New Jersey, wishes to offer its support for two 
bills being considered by your Committee: namely, S-1208, the 
New Jersey Declaration of Death Act, and S-1211, the New Jersey 
Advance Directives for Health Care Act. 
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"This legislation provides a comprehensive approach to 

living wills and allows competent adults to specify in writing 

their medical treatment preferences. The measures also clarify 

the uncertainties regarding the legal status of advance 

directives and the obligations of health care professionals to 

honor such documents. 

"The concept of brain death and advance directives are 

currently recognized by statute in 44 states and the District 

of Columbia. These measures wi 11 enhance New Jersey's 

reputation as a national leader in addressing legal and ethical 

dilemmas in the delivery of health care. 

"Thank you for your consideration of these views. 

Sincerely, Stanley s. Bergen, Jr., M.D.; President, University 

of Medicine and Dentistry of New Jersey." 

My name is Russell McIntyre. I am a Professor of 

Medical Ethics at the University of Medicine and Dentistry of 

New Jersey, the Robert Wood Johnson Medical School. 

In 1976, when our State Supreme Court decided the 

landmark case of Karen Ann Quinlan, New Jersey, not only 

captured the national and international spotlight on these 

issues surrounding the care of the critically ill and dying 

patients, but it literally created that spotlight. There was 

no public discussion of these issues prior to Quinlan. In the 

intervening 14 years since Quinlan, these two concepts the 

declaration of death, based on medical defined neurological 

criteria, and the right of person to articulate for themselves, 

in written form, their advance directive for health care 

decisions -- have become the cornerstones for protecting the 

rights of us all. 

Undoubtedly, you have heard that many of those who 

oppose these bills, claim that if a person signs a living will 

or advance directive, they will lose their rights forever. 

Nothing could be further from the truth. And for the elderly, 

who might be closer to death than most of us, .it is a cruel and 
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injurious lie. The Declaration of Death Act on neurological 
criteria -- brain death -- requires the complete cessation of 
electrical impulses in the total brain, including the brain 
stern, which automatically acts to control the mechanical body 
functions such as breathing, heartbeat, circulation of the 
blood, and peristalsis or movement of our bowels. When we have 
lost the electrical impulses in our brain stern, we are dead 
even if we are connected to a respirator -- and the machine is 
filling our deceased lungs with air. 

The advanced directive legislation allows all of us to 
set forth specific directions, as to how we wish to be treated 
when we are dying, or have permanently lost the abi 1 i ty to 
benefit from the medical technology available to support our 
lives. It also allows us to appoint someone that we trust, to 
make decisions for us, if we are not competent. 

But the bill before you is accommodative. Even those 
who reject the notion that patients ought to have this right, 
will have the right to say they want everything done to 
preserve their life for as long as possible. It is my 
professional and personal opinion that the citizens of New 
Jersey needs these bills in order to protect their wishes, and 
their own rights to decide. I strongly urge you to pass both 
S-1208, the New Jersey Declaration of Death Act, and S-1211, 
the New Jersey Advance Directive for Health Care Act. 

Thank you. 
ASSEMBLYWOMAN FORD: Thank you very much, Dr. 

McIntyre. Steele Chadwell? 
S T E E L E R. C H A D W E L L, ESQ.: Good morning, 
Madam Chairwoman, Honorable Committee members, Senator 
Ambrosio, Assemblyman Kamin, and distinguished colleagues, and 
other members of the public. My name is Steele Chadwell. I am 
a member of Cooper, Perskie, April, Niedelrnan, Wazenheirn, and 
Levenson; an Atlantic City law firm that represents a number of 
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physicians, nurses, health care facilities, and others, who are 

involved in New Jersey's health care system as both providers, 

and consumers. 

Before I became a member of the Health and Hospital 

Law Department of Cooper and Perskie, I served as General 

Counsel with the New Jersey Office of the Ombudsman for the 

Institutionalized Elderly, where I was deeply involved with the 

issue before your Committee today. That involvement was on a 

theoretical, policy level, and also on a practical, personal 

level with real patients, their families, and their caregivers. 

It was my privilege to first think deeply about, and 

then brief, and argue the Peter and Jobes cases for the New 

Jersey Supreme Court. But more importantly, over the 

five-and-a-half years that I was with the State Ombudsman 

Office, it was my job to carefully and conscientiously carry 

out New Jersey law according to the Supreme Court's, Conroy and 

Peter guidelines. As a result, I saw the issue that is now 

before your Committee on a regular basis, and I saw it from a 

close-up, personal perspective. Given my experience, with what 

is always an intensely, emotional, and highly personal issue 

for anyone who faces it, I respectfully submit that you have a 

responsibility to act favorably on this bill and I am 

directing my remarks to Senate Bill No. 1211. 

Simply put, this bill will help a lot of New Jerseyans 

who need help in circumstances where a living will or a medical 

power of attorney comes into play. Experience has shown me how 

much a bill like S-1211 is needed; not just on a professional 

level, or from a lawmaking perspective, but on the purely 

personal level. By that I mean that your Cammi ttee should 

release this bill for just one reason alone: Its enactment 

would help patients, their families, physicians, nurses, social 

workers, nursing homes, hospitals, and other health care 

facilities, and the many people who staff those facilities. 
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The bill's enactment would even help New Jersey 
attorneys involved in health care law, some of whom face 
bioethical dilemmas that recur again and again on a daily basis 
-- or regular basis. The bill would help these individuals by 
given clear, legal effect, to the patient's choice as expressed 
in a living will or medical power of attorney. 

Many of our clients have told us that they strongly 
feel New Jersey lawmakers should give patients the legal right 
to make their own health care decisions. They believe that 
those health care choices should be respected under the law. 

Now I know I part company here with a number of other 
lawyers, in the health and hospital law field, who said, they 
would like perhaps they would prefer a bill that uses 
different wording or is simpler in form. And in response, I 
can only say that we have needed a living will and medical 
power of attorney statute on the books in New Jersey even 
before the New Jersey Supreme Court encouraged the Legislature 
to enact one; first, speaking unanimously in its opinion in the 
Conroy case. The Conroy case was decided in January of 1985, 
and such a statute still has not been enacted. 

If New Jersey had such a statute, but the statute 
needed to be amended after the experience of working with it 
for a period of time, New Jersey would at least have such a law 
on the books. And that law would then have already helped a 
great many New Jerseyans in health care decisions. New 
Jerseyans are going to be making and carrying out these 
decisions with or without laws that apply to the heal th care 
dilemmas facing them. These New Jerseyans have wanted your 
guidance and your help for some time. I respectfully submit 
that they deserve that legal guidance and that help, and that 
they deserve it now. 

And unless you have a question or two, I'd just like 
to thank you very much, both personally and on behalf of 
Cooper, Perskie, and our clients. 
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ASSEMBLYWOMAN FORD: Thank you, Mr. Chadwell. Elmer 

Matthews, from the New Jersey Catholic Conference? By the way, 

if any member of the Committee has a question for anyone, just 

pipe up. That's fine. Thank you, Mr. Matthews. 

E L M E R M. M A T T H E W S, ESQ.: Good morning Madam 

Chairman, and members of the Committee. For those of you who 

don't know who I am, my name is Elmer Matthews. I serve as 

General Counsel to the New Jersey Catholic Conference of 

Bishops. 

I have appeared before legislative Committees over a 

few years now -- I have to admit -- on this specific subject. 

I can remember testifying before the Senate Judiciary Committee 

on Senator Russo's bill on advance directives, that spawned the 

creation of the Bioethics Commission; the Commission that I was 

privileged to serve on -- leave a preposition dangling -- for 

most of the life of the Commission, while these bills were 

being crafted and drafted. I had to resign from the Commission 

just before the actual vote on these final bills, because a 

question was raised as to whether in my professional capacity, 

as the General Counsel to the Catholic Conference, I could 

testify at legislative hearings such as this, because of my 

service on the Commission. 

I enj eyed my work on the Commission. I believe that 

the persons who served on it were worthy, loyal, and dedicated 

people. But I'm afraid, as is always the case, where 

legislatively we talk about issues that are really moral, we 

sometimes find ourselves driven to create a morality by 

consensus, and unfortunately, that does not too often, serve 

the public good. 

I don't want to take too much of your time, I know you 

have a lengthy witness list, but there are a few things that I 

feel bound to say to you and to report to you. There are two 

main bills as you have heard from the previous witnesses, that 
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are the subject of this discuss ion, al though your Cammi ttee 
listing calls for consideration of all of the bills touching on 
the subject that are before the Committee. 

I will present to the Committee after the hearing, or 
after my testimony, a statement of the Conference that deals 
with all of the facets of these bills, but I won't presume upon 
your ears to talk about them all this morning. 

I would like to start my testimony by talking 
initially about the termination of death bi 11 the 
Declaration of Death Bill, Senate Bill No. 1208. By the terms 
of Senate Bill No. 1208: "An individual whose circulatory and 
respiratory functions can be maintained solely by artificial 
means and who has sustained an irreversible cessation of all 
functions in the entire brain including the brain stem, shall 
be declared dead." The New Jersey Catholic Conference supports 
this bill because it sets the standard for declaration of death 
as total brain-dead. 

The bill recognizes that the actual determination of 
death is to be limited to those situations where all activity 
of the brain has ceased, including that of the brain stem. We 
believe it is more within the province of the Legislature and 
not the courts to set such a standard. We actually regard this 
measure as a protection of human life, because it set a 
standard as a protection for human life, which prevents a 
premature termination of any person's death. The bill draws 
the line, at life's end, where it should be drawn; not at some 
point earlier when health or consciousness is fading. 

Interestingly enough, this bill is a product of the 
President's Commission, and was originally sponsored in this 
Legislature by Senator Russo. It passed both houses with the 
support of the New Jersey Catholic Conference about four or 
five years ago. That bill was vetoed by Governor Kean because 
of the lack of religious exemption as it pertained to Orthodox 
Judaic belief -- their understanding of death, according to the 
Talmud. 
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The Bioethics Commission, as Senator Ambrosio 

indicated, struggled long and hard with the problem of this 

exemption. And although we supported the bill originally, 

without the exemption, we now feel very very strongly in 

support of Orthodox Jewry, that this exemption should remain in 

the bill. We are talking about the practice of religion, of a 

segment of our society, and we strongly support the protection 

of the rights of the people of that sect. 

The next item on the agenda: The New Jersey Advance 

Directives for Health Care Act, S-1211. In addressing s-1211, 

we think it is important to know the discussion I just had 

about the Declaration of Death Bill -- having been amended to 

accommodate the belief of certain religious persuasions. We 

submit that similar considerations ought to be given to the 

beliefs of other groups who find that S-1211, and similar 

legislation raises significant moral problems. 

Now we recognize the travails, as I've have indicated, 

that have gone into the studies of the Bioethics Commission. 

Nevertheless, some of the provisions of this proposal raise 

significant moral problems, highlighting the need for serious 

debate on the purpose and risk of legislation on this subject. 

The Catholic Bishops feel a responsibility to contribute -to 

this debate. They are concerned that legislation, which is 

ethically unsound, will further compromise the right to life, 

and respect for life in our society. 

The provisions of the proposed act -- which we will 

discuss in this statement -- are so fundamentally inconsistent 

with our moral tradition, that if they remain in the bi 11 in 

their present form, it is our opinion and our position that 

they wi 11 intrude on the religious and moral beliefs of the 

substantial majority of the citizens of this State. 

The depravation of life sustaining treatment, of 

fluids, and nutrition, to patients who are not terminally ill, 

and the absence of a sect ion dealing with the provision of 
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these 1 if e sustaining measures to a pregnant woman, are the 
most notable examples of the deficiencies of this act in our 
judgment. Firmly embedded in our moral tradition is the 
principle that it is possible to kill innocent persons by acts 
of omission as well as acts of commission. Whenever the 
failure to provide appropriate medical treatment or adequate 
food and fluids carries out a proposal adopted by choice to end 
life, such an action is an act of killing by omission. In 
short, it is passive euthanasia. We absolutely reject 
euthanasia, by which we mean any affirmative or deliberate act 
or any deliberate omission intended to end life rather than to 
permit the natural process of dying. 

The most critical provisions of the act involve those 
dealing with the decisions to forego life sustaining treatment 
and artificially provided fluids and nutrition. Every person 
has the duty to preserve his life, care for his own health, and 
seek necessary medical care from others, but these principles 
do not mean that all possible remedies must be used in all 
circumstances. One is not obliged to use "extraordinary" 
means; that is, means which offer no reasonable hope of benefit 
or which involve excessive hardship. Such decisions are 
complex and should be made by the patient in consultation with 
his or her family and physician, whenever possible. 

Obviously, the easiest case is presented by a patient 
who is conscious and competent and has had the opportunity of 
full consultation with the medical staff and the family. The 
worst scenario would be to create an advance directive statute 
which might make the law a partner by virtue of an automatic 
triggering of an advance directive; in one case, in creating a 
life-threatening situation actually opposed to the best 
interests of 

or secondly, 

possibly not 

the present. 

a non-dying, unconscious, or incompetent patient; 
in substituting a decision of the remote past, 
geared to the medical and personal realities of 
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What can readily apply to the truly terminally ill 

does not, and should not, apply to non-dying patients, even 

those who are comatose or unconscious. 

A basic point that must be kept in mind is that, for 

non-dying patients the discontinuance of fluids and nutrition 

does not simply allow the person to die from existing 

pathology. It initiates a new cause of death -- starvation or 

dehydration. Too often, lurking behind the decision to 

withdraw fluids and to withdraw nutrition is the assumption 

that the quality of life has so deteriorated that the patient 

would be better off dead. Such thinking opens the door to 

euthanasia. 

Human life, however, is a basic good and the 

foundation of other goods, notable personal dignity, and human 

rights. All reasonable efforts should be made to sustain life, 

and thus, there should be a presumption in favor of providing 

fluids and nutrition to the unconscious, non-dying patient, 

unless or until the benefits of fluids and nutrition are 

clearly outweighed by a definite danger or· burden to the 

patient, or are totally useless. Of and by itself, coma --

permanent of not 

patient's life. 

does not justify direct termination of a 

It must be emphasized that the judgment made 

here is not that the person's life is useless or excessively 

burdensome; rather, the judgment made is that the means used to 

preserve life are useless or excessively burdensome. 

Thus, our position is -- and I've read it so that it 

can be explicitly stated -- that the withdrawal or withholding 

of life sustaining treatment or the artificial provision of 

fluids and nutrition should be limited to terminal cases 

arising from irreversible pathology from which death is 

imminent. Terminal illness would be defined -- by amendments 

that we proposed to these bills as, "an incurable or 

irreversible condition that, according to the best available 

medical judgment, will result in imminent death from an 

irreversible pathology." 
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The statement, which I will submit to you this 
morning, runs about 10 or 12 pages, and I have no intention of 
reading that to you. But I would like to emphasize that my 
clients the Catholic bishops of New Jersey are not 
opposed to an advance directive bill. We have supported 
advance directive bills around the country. We are opposed to 
certain provisions of this bill which fly in face of our 
theology, of our tradition, and the lives of the members of our 
church. And we cannot be more serious in advancing that 
argument to you. 

I'd just like to touch upon a couple of other items, 
with respect to the language of the bi 11. You' 11 see that in 
my statement, I have specific amendments directed toward our 
criticism, of the bill. 

In subsection e. on page two, we would propose to 
delete the reference to active euthanasia. It is our position, 
that we maintain that there should be no distinction between 
active and passive euthanasia. There should be no doubt, for 
example, that assisted suicide or omissions, creating a threat 
to life not otherwise at risk, would clearly constitute 
euthanasia. 

On page three of our submission, we have added a 
definition of euthanasia, the absence of which, in this bill, 
is a serious deficiency. Euthanasia means: "Any affirmative or 
deliberate act or any deliberate omission intended to end life 
rather than to permit the natural process of dying." We have 
drawn this formulation from section 11 of the Florida law -
Life-Prolonging Procedure Act -- which is the citation to which 
we refer in our statement. 

With respect to the definition of "terminal condition" 
which again we feel is a glaring of error in the proposed 

legislation we feel that the current definition is 
defective. The definition should not say what it is not, or 
should not be based on preconditions or periods of time. We 
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propose the following: "Terminal illness means an incurable or 

irreversible condition that, according to the best available 

medical judgment," as indicated early "wi 11 result in 

imminent death from an irreversible pathology." 

Interestingly enough, if you refer to one of the other 

bills on your list before you this morning, A-1341 the 

so-called Right to Die Act -- under the definition of terminal 

illness in that bill, actually a person who has diabetes -- and 

did not want to consider treatment could be considered 

terminally ill under that definition. It sounds ridiculous, 

and I really believe it is ridiculous, but I think we should 

firm that up. 

Finally, but by no means less important, I'd 1 ike to 

turn to the subject the area where we recognize a 

professional conscience in an institution. We enthusiastically 

support the provision in section 10., which protects the 

professional conscience, and the provision in section 13., 

which protects the conscience of religiously affiliated heal th 

care institutions. 

Our amendment would delete "religiously affiliated" so 

that that provision would apply to all private health care 

institutions. The failure to include all institutions ignores 

the fact that the moral values -- that is the Hippocratic oath; 

respect for life -- on which professional conscience is based 

also may shape the institutional conscience of the institution 

in which a medical practitioner practice. 

We submit that there is ample legal authority for 

applying institutional conscience to nonreligiously affiliated 

hospitals. The Bioethics Commission's proposed legislation on 

determination of death, recognizes not only a religious 

exemption but also one grounded in personal moral convictions. 

Our Supreme Court in Jobes, left open the poss ibi 1 i ty that an 

institution's policy not to participate in the withdrawal or 

withholding of artificial feeding, if communicated in advance 

to the patient would be upheld. 
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Throughout the Act is the notion that patient choice 
is paramount. What is neglected is the equally viable 
principle that a hospital or a heal th care institution should 
not be compelled to violate its moral and ethical principles. 
If a private, nonreligiously affiliated health care institution 
notifies a patient that its policy prohibits the withdrawal or 
withholding of life sustaining treatment and artificially 
provided fluids and nutrition, such a policy should be honored 
so that the institution can be faithful to its own code of 
ethics. 

I appreciate the opportunity to appear before you this 
morning. This is an issue for which I've indicated to you that 
I have expressed the concern of my clients to the Legislature 
over the past, probably, ten years. We are at a point of a 
viable breakthrough on this issue. I would exhort you to 
consider al 1 of the comments that are made this morning. I 
would also exhort you to consider the amendments which we've 
proposed, which we think will make this a viable act; that will 
work for all of the people, and not for some of the people that 
unfortunately might have driven the decisions of the Bioethics 
Commission. I do not fault the zeal, or their dedication, but 
it's very very simple running through the votes of the 
Commission that there was that base within the Commission. 

So, without further infliction on your time, I'd like 
to thank you for your attention, and I' 11 be happy to answer 
any questions, now or in the future. Thank you. 

ASSEMBLYWOMAN FORD: Thank you, Mr. Matthews. The 
next people we have on the list, I assume are corning up as a 
group, are the members of the Bioethics Commission. Mr. 
Armstrong, Mr. Olick--
R O B E R T S . 0 L I C K, ESQ . : Yes . 

ASSEMBLYWOMAN FORD: Rabbi Blech, and Anne Perone. Do 
you want to testify together or separately? 
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P AU L w. ARMSTRONG, ESQ.: Oh no, Chairwoman, 

no. We have separate testimony. 

ASSEMBLYWOMAN FORD: Okay. Great. 

MR. ARMSTRONG: Mr. Olick and I will be presenting the 

Commission's view. Some are individual members of the 

Commission. They are not speaking for the Commission. 

ASSEMBLYWOMAN FORD: Okay. 

MR. ARMSTRONG: Would it be all right to proceed? 

ASSEMBLYWOMAN FORD: Sure. 

MR. ARMSTRONG: Good morning, Chairwoman Ford, and 

members of the Committee. I want to thank you for the 

opportunity to present testimony on behalf of the New Jersey 

Bioethics Commission, and allow me, of course, to introduce 

Robert Olick, who is our Executive Director. 

In preface, on behalf of the 27 members who now serve 

on the Commission, I wish to thank you and your colleagues in 

the Assembly for the creation of, and the privilege to serve 

on, the New Jersey Bioethics Committee. 

As you know, there are only two such special 

commissions in existence in the nation. One was created as an 

executive committee, by Governor Cuomo in New York -- in our 

sister state of New York -- and our own, here in New Jersey, 

created by you, the members of the Legislature. 

Appreciating the great number of New Jersey citizens 

who join us today to offer testimony, what I would like to do, 

Madam Chairwoman, is simply to highlight the in-depth prepared 

written remarks, which we have provided to each member of the 

Judiciary Committee. If I could, please look to the packet 

prepared for you by the Commission, and in it you will find the 

following: 

1) It is the Commission's position paper and the 

extensive and ongoing list of supporters for the New Jersey 

Advance Directive for Health Care Act. As a matter of fact, as 

Dr. McIntyre pointed out, there are two additions: Dr. Bergen, 

from UMDNJ, as well as the Mercer County Medical Society. 
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2) You will see the Commission's position paper, and 
list of supporters for the New Jersey Declaration of Death Act 
which is before you. 

3) The written submission of our public hearing 
testimony today, and a list of the present and past members of 
the Bioethics Commission. 

4) The advance directive forms and informational 
brochures, prepared and presented to you and to a number of 
citizens throughout the State of New Jersey. 

Chairwoman Ford, if I could, the record simply must 
reflect our gratitude to Assemblyman Kamin, Senator Ambrosio, 
Assemblyman Stuhltrager, Karl Weidel, Thomas Deverin, David 
Schwartz, Stephanie Bush, and to you, Gerard Naples, for your 
support, and all of whom have served this Commission with 
distinction on behalf of you and your colleagues in the 
Assembly. 

Both the Advance Directives Act and the Declaration of 
Death Act are the product of a process marked by extensive 
public hearings, testimony, and open, forthright, and 
respectful discussions among the diverse 27 members of the 
Bioethics Commission. This process has lead to scholarly, 
detailed, and I would submit a nationally acclaimed 
report entitled "Problems and Approaches in Heal th Care 
Decisionmaking: The New Jersey Experience," which has been 
provided to all members of the Legislature. 

The Advance Directive Act and Declaration of Death Act 
are also the important product of close cooperation among your 
colleagues in the Senate; again, particularly Senator Ambrosio, 
the Office of Legislative Services, and the Bioethics 
Commission itself. 

This has been a special 
recall. We here in New Jersey 
"Time" magazine published the 
"Newsweek" published this cover 

22 

room, as I'm sure some of you 
have come a long way since 
cover oh I'm sorry 

in November of 1975 (witness 



displays cover of magazine). You will recall that this is 

actually the conference room of the New Jersey Supreme Court. 
Through that hallway we argued the case of Karen Ann Quinlan; a 

number of us were privileged to do that, on behalf of the 

family. 

In fact, we have only to look to a current cover of 
"Time" magazine, -- spring of this year, to be reminded that 

New Jersey remains a national leader in bioethics. These two 

legislative proposals are clearly now a part of the rich 

tradition of New Jersey's leadership in this area. Not only 

that, the New Jersey Supreme Court has addressed the specific 

issues that you deliberate today, but now that the United 

States Supreme Court -- in the Curan case -- has spoken, the 

role of the State Legislature has become evermore important and 

critical in this area. 

I know that you know, 49 of our sister states now 

recognize neurological criteria in the determination of human 

death. The New Jersey Declaration of Death Act would be the 

first in the nation to specifically 

religious and ethical exceptions to 

principle was so important to the 

recognize and protect 

such criteria. This 

Commission that it 

overwhelmingly voted to accord these protections to New Jersey 

citizens. 

I know that you know as well, that 45 of our sister 

states and the District of Columbia now have statutorily 

created, so-called living wills, as you pointed out Madam 
Chairwoman, and durable powers of attorney for health care 

• laws. The proposed New Jersey Advance Directives for Heal th 
Care Act goes beyond most existing legislation in other states 
in a numbe ·.- of important respects, including its applicability 
to a broad range of health care decisions; its commitment to a 

shared commitment making process among patients, families, 

health care representatives, physicians, and other health care 

professionals; its recognition, fundamentally, that patients 
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should be permitted as a matter of constitutional law, to 
request the continued provision of life sustaining measures as 
well as the foregoing of life sustaining measures; its respect 
for the individual conscience of health care professionals; and 
its readiness to confront and address the appropriate role of 
societal interest and concerns regarding the foregoing of life 
sustaining measures. 

In our view, this bill is a product of extensive and 
open public deliberations. The proposed legislation sets a new 
standard in this difficult area, enhancing, I believe, New 
Jersey's reputation as a national leader in addressing legal 
and ethical dilemm~s in the delivery of health care. 

As with your colleagues in the Senate, we have looked 
forward to working closely with you, the staff, the Judiciary 
Committee, the Assembly, and the Office of Legislative 
Services, as the bills proceed through the legislative process. 

Again, Chairman Ford, and members of the Committee, 
the Bioethics Commission thanks you for the opportunity and 
your continuing support, and stands ready to serve the citizens 
of New Jersey. If there are any questions, we can direct them 
through the staff, or if there are any questions we'll be happy 
to entertain them today. 

ASSEMBLYWOMAN FORD: Thank you. 
MR. ARMSTRONG: Thank you very much then. 
ASSEMBLYMAN SHUSTED: Madam Chairman? 
ASSEMBLYWOMAN FORD: Assemblyman Shusted? 
ASSEMBLYMAN SHUSTED: Mr. Armstrong, how many 

members-- You said there were 27 members of the Commission? 
MR. ARMSTRONG: That's correct. 
ASSEMBLYMAN SHUSTED: Were there any dissenting votes 

cast by any member of the Commission as far as these bills are 
concerned? 

MR. ARMSTRONG: 

of issues as far 

On specific issues-- There are a host 
as the religious exception to the 
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neurological criteria for brain -death-

our members, Patricia Murphy, who 

Yes. I believe one of 

represents the Nurses 

Association-- Although the Nurses Association supports it, 

Patricia did cast a vote against including the religious 

exception to neurological criteria for brain-dead. 

Rob, are you aware of any others on that particular 

bill? 

MR. OLICK: Yes. There was a statement submitted by 

Elmer Matthews, regarding the particular points on the 

authority of -- he's here, he can speak for himself the 

amendment. The statement is reproduced in our report, and the 

point was that the original proposal from the Commission 

authorized the Department of Health and the State Board of 

Medical Examiners to proceed in promulgating criteria, test, 

and procedures, for the determination of brain death; to 

proceed either by regulation or by interpretive guidelines. 

The recommendation of Elmer Matthews was that they not 

be authorized to proceed by interpretive guidelines, and that 

amendment, in fact, was made on the Senate side. 

ASSEMBLYMAN SHUSTED : 

question correctly. The 

Commission--

MR. OLICK: Yes. 

Well, maybe I 

average position 

didn't 

paper 

state my 

of the 

ASSEMBLYMAN SHUSTED: --on both of these bills, which 

would leave me to believe that the Commission supports both 

bills-- My question is, were there any members -- any one of 

the 27, or any more than one of the 27 members who did not 

accept, or did not endorse the position paper? 

MR. ARMSTRONG: In the whole, they endorsed the 

legislation, with exceptions from it. In particular, there are 

a number of commissioners who objected to the election to 

forego artificially provided nutrition and hydration. That has 

been reproduced, specifically -- the votes and the positions of 
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al 1 Commission members_ -- in this report, which we provided to 
all members of the Assembly. 

I'm sorry. On the bills themselves, they're unanimous 
with the one dissenting vote on them. There are specific 
filings by various members of the Commission on particular 
issues, but in the main, they voted for the presentation of 
these bills to the Senate and to you. 

ASSEMBLYMAN SHUSTED: So if you had 27 votes taken, it 
was 27 to zero, when each bill was at--

MR. ARMSTRONG: I'm sorry--

MR. OLICK: There was also a minority report submitted 
by five members of the Commission at the end of 1988, which is 
reproduced in this report, and that was on the Advance 
Directives for Health Care Act. 

ASSEMBLYMAN SHUSTED : 

as to its position on each bill? 
MR. OLICK: Yes. 

MR. ARMSTRONG: Yes. 

Did the Commission take a vote 

ASSEMBLYMAN SHUSTED: And was that vote 27-0? 
MR. ARMSTRONG: Twenty-two to five, and 26-1. 
ASSEMBLYMAN SHUSTED: And the 26-1, which bill? 
MR. ARMSTRONG: On the brain death, with the religious 

exception. Twenty-two to five on the Advance Directives for 
Health Care. 

ASSEMBLYMAN SHUSTED: Thank you. 
MR. ARMSTRONG: Thanks very much. 
MR. CLICK: Thank you. 
ASSEMBLYWOMAN FORD: Rabbi Blech? 

RABB I SAMUEL BL EC H: My name is Rabbi Samuel 
Blech. I am a clergyman from the central section of our State, 
and serve as a chaplain in a 240-bed nursing facility. I'm a 
Professor of Biblical law, in Biomedical Ethics, in a 
Theological Seminary, and the Governor's appointee to the 
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Bioethics Commission, of which I am a member of the Executive 
Committee, and I Chair the Task Force on Protecting the 
Vulnerable. 

Thank you for the opportunity to testify on behalf of 
the legislative issues being studied today. 

The New Jersey's Declaration of Death Act, as you well 

know, is a result of over two years of intensive deliberation 
and debate. It is an historic piece of legislation that al 1 
who shared in its creation, sensed throughout this experience. 

It is no doubt also flawed, as any other important legislation 

might be, but it is, nevertheless, the product of a sincere 
effort on the part of a group of dedicated men and women of 
which I am proud to have been numbered. 

The vast majority of states across the country have 
legislated neurological criteria or "brain death" -- as it is 
properly referred to -- as acceptable for the pronouncement of 

death by medical profess ion al s. We, in New Jersey, have an 
opportunity to once more, put into place a piece of legislation 
which will not only be a copycat version, but rather serve as a 
thoughtful and insightful model for others to follow. 

It is particularly significant in my opinion, to note 
that we in New Jersey were wise in allowing ourselves to wait 

-- under great pressure -- until the dust had settled, so that 
we could gain from the experience of the other states, which 
had already legislated their attempts in this direction. The 

temptation to quickly follow suit and avoid the appearance of 
dragging our feet, especially in light of our State's role as a 
pacesetter in the entire nation, was enormous, and we felt it. 
We felt it in our deliberations. It did allow, however, that a 
extremely diverse group of scholarly people were able to carve 
out a singular document, which stands out as a model of 
sensitivity and concern for all of the citizens of our State, 
again establishing a precedent to be emulated by others. 
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The personal or religious exemption which not 
allows for the acceptance of a new criteria in 
pronouncement of death, but continues to recognize 
traditional format as well, is probably the element 
invites the most attention. 

only 

the 

the 

that 

We, as a group, in our deliberations, came to the 
conclusion that to accept new criteria is to broaden the 
concept rather than to reject the traditional mode by which 
many cultures declare their dead, 
thousands of years. We ought 

and has been the case for 
not deny those who have a 

personal or religious reason for interpreting death as 
their forebears did -- their rights of protection under the 
law. This approach runs much closer to the ever greater 
recognition of individual autonomy in medical decision making. 

I'd like just for a moment to address two of the 
principle concerns: Ideological concerns from the segment of 
the medical community -- and I'm confident that it is a small 
segment that continued acceptance of traditional criteria 
perpetuates an archaic concept. I think that runs hollow, and 
must at best be viewed at being cavalier and shallow in its 
depth. 

Heal th care providers, as wel 1 as lawyers and 
clergyman, for that matter, are, and always should be, open to 
considerably more than the narrow confines of their own 
disciplines. They, and professionals in other fields as well, 
cannot claim infallibility, and they possess the shortcomings 
common to all of us. We, in the Commission, were mindful of 
the need to recognize this truth and seek to earn the trust and 
confidence of our citizens by al lowing for free expression of 
personal preferences rather than dictate. 

The additional concerns of those involved in 
transplant work -- that maintaining traditional criteria might 
undermine the acceptance of neurological criteria in the 
declaration of death, is, in my opinion, also unfounded; quite 
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the opposite. Insisting on the dramatic departure from deeply 

held principles -- which has spanned the millennium of the 

history of man must be by its very nature that which foments 

distrust, allowing for a gradual awareness through educational 

processes, and a tolerance for diversity -- only contributes to 

credibility and acceptance. 

As to the further concern -- that our health care 

system cannot easily tolerate a two-track approach for the sake 

of uniformity, and imposes undue stress on caregivers I 

think that this as well, is probably a misinterpretation of the 

issue, and I must draw a parallel if you' 11 forgive me, from 

Roe v. Wade. The legal acceptance of abortion on demand may 

present a picture in our obstetric units of a struggle to 

preserve the life of a prematurely born infant in one bed, 

while ironically dispatching another fetus in a second bed. 

This duality, it appears to me, is much more striking and 

emotionally demanding of our health caregivers, and the health 

care community has not viewed this as being inconsistent. 

I think waiting the short time, rarely more than 24 to 

48 hours, between neurological criteria and traditional 

standards in the declaration of death, is hardly an 

unreasonably nor burdensome imposition on the system and its 

practitioners. I think that this has perhaps not been 

articulated clearly enough because of the lay confusion between 

br.ain death -- which this bi 11 addresses -- and the so-cal led 

pvs -- permanent vegetative state -- which this bill does not 

address. 

The off painted picture of doctor, nurse, and family, 

fretting over a brain-dead patient for years, utilizing 

valuable medical services and exhausting resources, is a 

misrepresentation calculated to elicit a highly emotional, yet 

unjustifiable response. Many of us has been lead to believe 

that brain-dead people linger for weeks and months attached to 

machines which maintain their vital functions. This is 
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scientifically untrue and a distortion of fact. The systems of 
a brain-dead person deteriorate rapidly despite all mechanical 
support, meaning that the time until traditional criteria for 
death sets in is relatively short. 

The legislation before you, therefore, finds that 
allowing for personal autonomy does not unduly infringe nor 
burden the health care system, and respectfully allows for the 
free expression of all citizens of our State. We wish to 
encourage the endorsement of your Committee, Madam Chairwoman, 
and ultimately its release and passage on the floor. 

If I may just burden you for one more moment, I had 
noticed something which I found disturbing and I think it sets 
a fabric upon which this is painted, in terms of the care -
the great attention that we must bring to these issues. Two 
Nobel laureates have been quoted as to their attitudes in the 
issues that concern us today. James Watson said the 
following: "If a child were not declared alive until three 
days after birth, then all parents could be allowed the choice 
only a few are given under the present system. The doctor 
could allow the child to die if the parents so choose and save 
a lot of misery and suffering. I believe this view is the only 
rational, compassionate attitude to have." This is from a 
Nobel laureate. And the second quote which I feel is 
important, too, is one by Francis Crick: "No newborn infant 
should be declared human until it has passed certain tests 
regarding its genetic endowment, and that if it fails these 
test, it forfeits the right to live." 

I think it sets a certain tone about the seriousness 
of the issues that confront us, and it reminds us of the 
awesome responsibility that we have. And I think it lauds us. 
It expresses its appreciation for the fact that we in New 
Jersey have waited until the vast majority of our sister states 
have taken the initiative, to make sure that we are doing that 
which is correct. 
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Thank you for allowing me to share my thoughts with 

you, and may our labors be blessed with success. 

ASSEMBLYWOMAN FORD: Thank you, Rabbi. 

ASSEMBLYMAN NAPLES: Thank you. 

ASSEMBLYWOMAN FORD: Is Anne Perone here? 

A N N E M. P E R O N E, ESQ.: My name is Ann Perone. 

I'm an attorney. I'm also a member of the Commission for the 

Bioethics, in New Jersey. I was appointed by Chuck Hardwick. 

Unfortunately, I wasn't privy to the vote, when they approved 

in the Commission, the Advance Directives Act and also the 

Declaration of Death Act. I do dissent from approving both of 

these bills, and I regret today that both of these bills are 

being considered together because I think both of them warrant 

a full day's hearing at least, because of the confusion between 

the two bills. 

As the Rabbi just said, people confuse brain death 

with persistent vegetative state. They seem to think that a 

person who is in a coma is brain-dead, and so on. There are 

two separate issues, and I want to address both of them: The 

first one I will speak to is the brain death issue. I have 

only my own notes but I will, after this, edit them and 

hopefully send them to the Committee. 

As I said before, it's unf or tuna te that the 1 i ving 

will bill -- the Advance Directives Bill -- and the Declaration 

of Death Bill are both being considered today, because they are 

confusing. My personal position is very similar to other 

people who spoke here before me. When a person is imminently 

dying, it is ethical to stop treatment, and it is ethical not 

to force them to continue living. Nobody is for that. We have 

had people die through the centuries with natural, loving, 

appropriate nursing and medical care. 

But these two bills I see as dangerous and 

unnecessary, for various reasons. 

patient who has been declared dead: 
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all of their righi::s under these bills. They're losing their 
rights because the physician in charge is deciding whether that 
person shall have continued medical care. 

Now the last time this issue was brought before this 
Cammi ttee -- not this Cammi ttee but the Senate Cammi ttee -- a 
fellow attorney from Toms River came forth and testified, and 
he was very disturbed. His father who was in his early '70s, 
and who had been a musician all of his life, was declared 
brain-dead in a hospital down in Ocean County. This attorney, 
who had all the powers of the law behind him -- and he also was 
quite knowledgeable on the issue -- was asking the doctors who 
was treating his father for the test. He looked at the test, 
and there was electrical activity on an EEG. In order to 
assist his father, he put a hearing set on his ears so that he 
could promote his father listening to music, because the father 
was a professional musician. His father responded to the 
music. He was making gestures with his mouth, and his eyes, 
and so on. However, the physician, a neurologist who examined 
him said, "No, he's brain-dead." 

Now the reason that this is dangerous is because 
studies have shown that physicians and nurses -- 65% of them -
aren't properly informed about the criteria for brain death. 
Now this attorney who testified before the Senate Committee 
similar to yourselves -- months ago, said that, his father 
although he was declared brain-dead-- And if he really were, 
he would have died within five to seve_n days. His father-
The doctor removed food and water from him, and all he 
permitted him to have was water and glucose, which was~'t 
sufficient for his brain to even kick back. You need nutrition 
for your brain. 

So after 28 days, his father is wasting away on a diet 
of water and glucose. The father's system eventually did fail, 
but he was not brain-dead, because the son looked at the 
electrical records. Now what is the danger of this particular 
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bill? The other thing too is that this attorney tried to get 

other physicians from other hospitals to come in and look at 

his father, but it was next to impossible to get any other 

neurologist to come in once one or two physicians in the 

hospital had made the determination. So he was very 

distraught, and he's still distraught to this day. 

The problem with this bill is it gives immunity to the 

physicians. Now this attorney still is contemplating bringing 

a lawsuit for the neglect of his father, causing his death by 

not feeding him, having nothing to do with the brain death. 

That's one of the points. The second point is the concept of 

brain death is still not understood, as I said before. And 

this is not my opinion. This is an opinion of various studies, 

and I'll mention a few of them. 

There was a study in 1989 by Dr. Peter Black and David 

Torres -- two doctors of the Harvard Medical School -- entitled 

"Pediatric Brain Death and Organ Tissue Retrieval." Black and 

Torres reported on 15 pediatric patients who were declared 

brain-dead. The criteria included an apnea test. That means 

the child is monitored and then when a certain pressure is 

reached-- Wel 1, you' 11 see it from the report. The er i ter ia 

include that the ventilator is disconnected to see if the 

patient breathes on its own. The patient will not breath on 

its own. The patient will not breath on its own until the CO2 

pressure reaches a certain point. Now in this particular case, 

the accepted medical criteria used by these two doctors from 

Harvard stated that if the CO2 pressure at the end of the test 

exceed 50 millimeters of mercury, apnea has been adequately 

demonstrated. So their cutoff line was 50 millimeters, without 

the ventilator. 

The fallacy of this accepted criteria used in the 

determination of death -- for these 15 patients -- was recently 

shown in the "New England Journal of Medicine," in March of 

1988. A baby in Canada was declared brain-dead, and when he 
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dic.:i' t breath on his own, after disconnection of the 
ventilator, his CO2 pressure reached 54 millimeters -- which 
was even higher than the Harvard test at his declaration of 
death. The baby was transferred to the U.S. for consideration 
as a heart donor, and the excepted criteria in the particular 
hospital that he went to was for CO2 pressure of 60. When the 
pressure reached 59 -- as they were waiting to let hit 60 -
the child breathed on his own. 

If internationally known brain experts, such as Dr. 
Black and Dr. Torres used criteria that are evidently suspect 
or incorrect, what guarantee do we, the New Jersey citizens, 
have that the Department of Health will adopt the proper 
standard? We have three different standards here. There were 
50 in the Harvard study, 54 in Canada, and 60 in this 
particular hospital. And the child was not brain-dead. He 
could breath on his own. 

The test that they use in a hospital to determine if 
someone is brain-dead, is really basically clinical bedside 
examination. They put ice water in the ear, to see if the eyes 
goes back and forth. They put a swab of cotton across the eye, 
to see if they blink. They put a gag down their throat, to see 
if they gag. And if these few test that do-- They shine a 
light in the eyeball, to see if it opens and contracts. 

Just with clinical standards, if our Department of 
Health decides that's going to be the standard, many many 
people are going to die in the State of New Jersey because 
there are drugs that will mask brain death, and this is a drug 
culture. There are people who may have taken a tranquilizer, 
and they' re in a car accident and the tranquilizer will mask 
the response of the eyes, the throat, and so on, and this is 
proven in many cases. 

We've submitted this documentation to the Commission. 
The New Jersey Bioethics Commission invited three medical 
experts to report about brain death. All three of these 
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experts suggested that an EEG not be required. Now an EEG is a 

device which measures electrical stimulation when a person is 

in a living state. But it really just measures the outside of 

the brain. It doesn't even measure the whole brain. But the 

EEG-- They recommended that it should not even be required. 

As a matter of fact, in the case of Strachan in New Jersey -

this was a young man who had a head injury the emergency 

room declared him brain-dead within 20 minutes of his arrival 

to the hospital. They did not perform an EEG. They were just 

doing it on clinical criteria. 

This has happened across the country, because already 

in the country there's an Anatomical Gift Act -- Donation of 

Organ Act -- and those er i ter ia are there already. We do not 

need a brain death statute in New Jersey because federally, 

there is a law which has criteria at least established into it 

-- waiting 24 hours, and so on, and performing multiple tests. 

This particular legislation as proposed, is asking the 

Legislature to deny their responsibility by delegating the 

authority of the guidelines to the Department of Health. And I 

must tell you, I learned recently that-- As part of my work, I 

do study other organizations that are promoting this kind of 

thing. There are organizations that -- their ethics believe 

that this is the proper thing to do. 

One of the organizations is the Concern for Dying, and 

Society for the Right to Die, in New York. One of the people, 

who was a board member for the ·concern for Dying, for many 

years -- more than 10 years -- was an Assistant Commissioner of 

the Department of Health in New Jersey, before his death. This 

particular person was in a very high position in New Jersey, 

for making rules and regulations, yet he was a board member of 

the Right to 9ie Society/the Euthanasia Society. When you give 

over your responsibility as legislators, you don't know who is 

going to be making the rules and regulations. 
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And basically, I feel that it is your responsibility 
not to give it over 
agenda. The point 
people in agencies 
backgrounds are not 
not aware. 

to people who may have their own political 
is, we vote for you; we elect you. The 

are not voted for, or elected, and their 
investigated by the public and the public's 

This advise, by the way, of these three physicians who 
appeared before the Bioethics Commission is, it is horrendous 
that a EEG should not be performed because a blood clot in the 
brain could prevent a person from emanating all of the 
systems. They would give all of the symtoms of being 
brain-dead, in other words, not 
clinical examinations. A EEG 
electrical activity in the brain, 
call for it. 

responding to any of - )Se 
would show that there is 

but these· guidelines don't 

There are also situations when patients -- especially 
if they're going to have a tube stuck down their throat -- are 
given certain medications. These medications has been proven 
to ·paralyze people at certain times. So you could have this 
medication, purely to assist you in emergency situations and 
then be totally paralyzed and appear brain-dead when you are 
not. The horror of this kind of--

ASSEMBLYMAN NAPLES: Excuse me. 
MS. PERONE: The horror of this kind of situation is 

that you can be totally conscious and be -what they call in a 
11 locked-in state, 11 ei the·r by the injury or a medication, be 
totally aware and yet not be able to communicate, even by 
blinking your eye. People can declare you brain-dead and you 
can be totally aware; put you into an operating room and have 
your organs removed. The horror, too, of when your organs are 
removed is that you are not anesthetized. You are paralyzed, 
so that your body does not move. The body thrashes around when 
organs are being removed. The body is paralyzed but not 
anesthetized, so there is the possibility a person could be in 
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a locked-in state, be totally aware, and have their bodily 

organs removed because they've been declared brain-dead. 

ASSEMBLYMAN PELLY: What is the name of that drug that 

causes that horrible--

MS. PERONE: That's (indiscernible). I can ' t say it 

but I can spell it. 

ASSEMBLYMAN PELLY: Succinylcholine? 

MS. PERONE: Succinylcholine, yes. And there is-

I've seen films of people, and testimony of people who were 

declared brain-dead and couldn't move a muscle for hours, until 

that drug wore off. But again, as the Rabbi said, time is of 

the essence. Why do we have to just give blanket regulations 

or punt over the regulations, when a person who is brain-dead 

is going to die within five to seven days anyway? 

There is a Dr. Gian-Emile Chatrian, writing in the 

1986 medical textbook, "Electro Diagnosis Clinical Neurology," 

states on page 696, that: 11 In a case in which even the eyes 

are paralyzed, it is impossible to determine clinically whether 

awareness is retained or lost. 11 An EEG could show that such a 

patient has cerebral activity. 

Apparently, the three medical experts that were asked 

to testify before the Bioethics Commission were unaware or 

unwi 11 ing to share this knowledge with the Committee. There 

are two other doctors: Dr. Peter Black and Nicholas Zervas, who 

surveyed neurosurgeons and neurologist in 1984. Only 55% of 

these experts- required an EEG. So if that's the standard, that 
55% think is proper -- just a clinical diagnosis -- then we are 

giving away our rights to physicians that feel this way. 

Again, as I said in the Strachan case, they determined 
that young man was brain-dead, within 20 minutes of his 

entering the hospital, without an EEG. 

Senator Ambrosio would like to see this horrendous 

court decision codified into law. Another fallacy in the 

excepted medical standards, was spotlighted by a report of 
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researchers Jorgensson and Moeller, in 1981. They found that 

some patients who met brain death criteria could recover EEG 
activity after eight hours . In other words, they had an EEG, 

and it was flat, but eight hours later they recovered; thus 
showing they're not brain-dead after all. 

Despite this research finding, the most widely used 

time interval in the United States is six hours. So if the 

study proved after eight hours many people come back-- The 

Commission that was appointed by the President recommended only 

six-hours, despite this scientific evidence. It was the 

recommendation of the President's Commission, which gave the 
six hour interval such wide use in determining brain death. 
It's not scientific, and it does put some patients in jeopardy. 

There was a study; it was called the Collaborative 

Study of Researchers of the National Institute of Health. And 

the President's Commission, and other brain experts, death 

experts such as Black and Torres, recommend use of such 

fallacious and dangerous criteria, it's no consolation to me or 

it shouldn't be a consolation to you, that if these people are 

recommending er i ter ia which are not meeting the standards of 

scientific studies, then this issues deserves more attention. 

It's unfair, I think, for the people of New Jersey not 

to know in advance what the criteria are that is going to be 
judging them dead, and take away all of their rights. In this 
kind of legislation, there are no criterion. And if you pass 
this legislation -- if the legislator passes it, the public is 
not going to know what the criteria is. 

The most interesting article I found about this 
confusion was written by our former Executive Director of the 

New Jersey Bioethics Commission, Alan Weisbard. He published 

this in JAMA the "Journal of American Medical Association" 

in April 

physicians" 

of 1989. In 

I'd like to 

it he 

find 
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one-third of surveyed physicians responsible 

brain-dead patients and declaring them dead, 

for identifying 

were unable 

identify irreversible loss of all brain function 

criterion of death and apply it to two simple cases." 

as 

to 

the 

"The same was true of nearly three-fourth of another 

group of medical residents, anesthesiologists, and nurses who 

work in the areas of intensive care and transplantation." He 

goes on, and he coauthored this article with a Ph.D. -- another 

gentleman name Daniel Wikler -- and through the whole thing he 

says, -- and I have the point outlined, so I won't read on and 

on -- "The President's Commission regarding brain death, as 

marking not only the loss of capacity for consciousness but 

also the loss of the integrative function of the brain stem, 

after which in the Commission's view, the function of the vital 

organs systems fail to constitute a living organism," and here 

is what Weisbard said, "but in fact, these organ systems do 

function as a system, which is why physicians have been able to 

maintain brain-dead patients, slated to become organ donors." 

Weisbard continues, "The whole brain concept ref lee ts 

no fact about the patient.. status as living or dead." Now he 

is the Executive Director of the Commission, and he's saying 

the whole brain death is very difficult to determine, and 

physicians and nurses and anesthesiologists, failed in their 

attempts to determine these criteria. And if he's admitting 

all of this, he comes to the conclusion in the end that rather 

than declaring people who are brain-dead, or under these 

criteria, the whole brain death as dead, instead, we should 

declare people who are merely comatose and have lost cognitive 

function, as dead. 

So he's pushing it the next step which is an 

outrageous conclusion after finding that physicians and nurses 

and so on could not even come to a conclusion scientifically 

about the status about a particular patient as being whole 

brain-dead. And he knows that they can't be whole brain-dead, 
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otherwise their functions wouldn't be working; they wouldn't 
have a normal blood pressure, and they wouldn't be able to 
change oxygen to carbon monoxide and carbon dioxide in 
respiration. He knows that that's a fallacy, so rather than 
look at the fallacy, he wanted to change the definition and 
say, let us declare people brain-dead who are merely -- who 
have lost their cognitive functions such as people in pvs or a 
comatose state, which is different than the whole brain death. 

Based on that, I urge this Cammi ttee to not pass the 
brain death proposal bill that has been put before you today, 
because there's a lack of scientific evidence, and there's also 
a great deal of danger to the citizens of New Jersey. 

As to the issue of the advance directives, my points 
are mainly that this particular legislation has many dangers. 
It's unnecessary, and there is a movement behind it. The 
purpose of the living will statute was announced in 1967, by 
the International Euthanasia World Conference. In 1967, they 
decided that in order to promote social policy of acceptance of 
euthanasia -- and that is by omission or commission -- a living 
will would be the proper way to go for it, because people would 
see it as a way of getting their rights. 

This idea that was proposed in 1967 has been a very 
effective, and moving from California to New Jersey. It has 
been moving across the country. The people who are behind it 
are the Concerned for Dying, and the Society for the Right to 
Die, in New York. It's part of their philosophy. What you may 
not know is as part of their philosophy, they funded 
conferences at Harvard last spring. 
by 10 physicians, saying that aid 

There was an announcement 
and dying that means 

lethal injection, assisted suicide -- is ethical. Four to five 
of the physicians that made that report from Harvard -- by the 
way, they met in the Harvard Library, they weren't part of the 
University-- They were funded by the Right to Die Society in 
New York: Five of the physicians who made the report are board 
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members, and the people who edited it over two or three years, 

are board members of the Society for the Right to Die. 

This living will legislation is not an end in itself. 

It is a means to an end. The group -- the same 10 doctors met 

several years ago saying 

for -- they call "dying 

advocating now, aid and 

that, food 

patients." 

dying, for 

and water isn't necessary 

The same thing they are 

so-cal led terminally i 11 

patients-- One of the doctors who's not a board member of the 

Euthanasia Society of New York, but was the doctor who 

testified in the Cruzan case -- his name is Dr. Cranford -- has 

written in the Euthanasia journal; the Society for the Right to 

Die journal -- that he sees that it is very important for 

people to have the right to have assisted death -- death by 

injection. He see this as a very important right. 

Right now, there is also a group in California-- They 

could not get the signatures in California to get a vote on the 

ballot for assisted suicide. They don't call it assisted 

suicide. They call it aid in dying. Aid in dying was to be an 

amendment to their living will. Now their living will says, 

this living will does not condone euthanasia, by omission or 

commission. Then they proposed to amend their living will, 

which has that clause, and instead they add, aid in dying shall 

not be considered mercy ki 11 ing -- something 1 ike that. It 

didn't pass in California. They took the initiative to 

Washington, D.C. and to Washington. In order to put it on the 

. ballot they needed 150,000 signatures. They now have 180,000 

signatures. In Washington--

ASSEMBLYWOMAN FORD: I know that the Cammi ttee finds 

this very interesting, but we have a very very long list of 

witnesses and what we're focusing on is what we are doing here 

in New Jersey. 

MS. PERONE: Well I want to make the point. 

ASSEMBLYWOMAN FORD: We could filibuster all afternoon 

on--
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MS. PERONE: Oh, I'm not filibustering. 
ASSEMBLYWOMAN FORD: --the issues that are here, but I 

think just in deference -- try to focus on what's there. 
MS. PERONE: I'm sharing with you my knowledge, 

because I know that you're busy doing so many other things for 
the State, that you really can't focus on an issue. So I'm 
trying to synopsize things that I've discovered and share them 
with you, so that you can see the whole picture. 

The only comment that I want to make is that the 
person and the group that is promoting this initiative in 
Washington -- the Hemlock Society -- a few weeks ago, the 
Director, Derrick Humphrey, was 
radio program and he said-
suicide, because he did in his 

in Ne~ Jersey or New York on a 
He's certainly for assisted 

first wife that way. He said, 
"In New Jersey, this is the only State that does not have a 
living will." And he is looking forward to it. Now the reason 
that he is looking forward to it is because the next step that 
is coming after it is the amendment of the living will, which 
is to put in aid and dying. 

This is not a isolated group. He is the President of 
the International Euthanasia Society, or he was this summer. 
This is an agenda, and I want to bring it to your attention. 
Okay. 

The dangers of this particular living will the 
advance directive -- is-- There are so many in there it's 
difficult to outline. First of all, the definition of 
"terminally i 11." In our case law, in the Conroy case, a 
person is. considered terminally ill if they will die in less 
than one year. When I speak to elderly people in nursing 
homes, I ask them, what do they think terminally ill means? 
And they say, that means I'm going to die in a few days. So an 
elderly person signing a one-page document, not knowing the 
case law behind definition of terminally ill, they may think it 
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is an hour or two. By putting a one-page document in front of 

a person in a nursing home who may not have proper capacity in 

the first place-- Most patients there are either very frai 1, 

old, have lack of memory, and so on. 

The second thing is, in this particular bill, they 

don't use the word "competent." The patient doesn't have to be 

competent to sign a living will, or to deny, or reject a living 

will. They have to have the capacity to make a health care 

decision. Capacity to make a health care decision is not a 

legal definition. It's a novel invention of the Bioethics 

Commission. It is not something that has any standards in the 

law. Competency has a standard in the law, but capacity to 

make a heal th care decision? Who's going to decide that, the 

attending physician, a relative, some self-appointed 

surrogate? The advance directive allows the appointment by 

selves, in certain situations, when persons are in a pvs state. 

ASSEMBLYWOMAN FORD: Is it your understanding then 

that there is a difference between being legally competent to 

enter into any type of legal instrument, as opposed to what the 

Bioethics Commission means when it says, competent to make a 

health care decision? 

MS. PERONE: 

care decision. 

I believe it's capacity to make a health 

ASSEMBLYWOMAN FORD: 

capacities to make a--

That's two distinctly different 

MS. PERONE: Yes, there is. Competent has a long 

legal history. It's defined in "Black's Law Dictionary," and 

it has a long history in the law. There is no history behind 

capacity to make a health care decision. What does that mean? 

Does that mean the person has some kind of medical training, 

they know the pros and cons, and they're completely informed? 

It's a very new, novel, untried definition. I don't think it 

is proper for the citizens here. 

43 



When someone signs a regular will to give away their 
estate, they have to be competent. And if they're incompetent, 
then it can be contested. But when someone's dead, who's going 
to contest that they were either incompetent, or had this novel 
standard that they're trying to propose in this legislation? 

The other thing is, I think it is unnecessary. Right 
now on the books we have a power of attorney law, without 
immunity to the person who could make decisions. I've filled 
out and prepared powers of attorney for my clients, either for 
their estate matters, or for even medical decision making, but 
the person who will be making the medical decisions is not 
immune and neither is the physician. The major danger with 
this legislation is giving blanket, carte blanche immunity to 
health caregivers -- I haven't looked at the recent change. I 
don't know whether it's for not using bad faith or for using 
good faith. Either way, I think the negative is worse. 

There is no situation where any other profession has 
been given carte blanche immunity for their actions. As an 
attorney I see in "The New Jersey Law Journal" every week, 
attorneys being brought to task, being disbarred, because they 
did something unethical. There is no way that any attorney in 
this State would get blanket immunity for their actions. And 
I think·in this case for a frail person in a nursing home to be 
required by the nursing home to stick living wills in front of 
them and to be educated about living wills whether they wanted 
to or not, the nursing home is going to be mandated to do so, 
for them to sign a document and not have -- be competent or 
incompetent, no standard there-- For them to sign something, 
thinking that this is good, or for them to be coerced because 
they think, "well this is a better thing. My children will be 
relieved of me, as a burden--" 

These frail people need more protection than this 
particular living will is providing. And so, I respectfully 
request that this Committee read it very carefully. I do have 
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something that I want to give you, about particular criticism I 

have of the legislation. The paragraphs might be off a bit 

because it was previously done, prior to my seeing this, but I 

will leave it with you. 

ASSEMBLYWOMAN FORD: Thank you. 

MS. PERONE: Thank you for your attention. 

ASSEMBLYWOMAN FORD: Mary Strong, Citizens Committee 

on Biomedical Ethics? 

I gave a lot of leeway, in light of the fact that Ms. 

Perone is a member of the Bioethics Commission and has 

testified before this Committee before on this issue, but I am 

going to have to ask that the remaining witnesses attempt to 

not duplicate testimony that has been presented previously. 

Try to summarize your points, if possible, so that we are not 

devoting a half an hour or so to each witness. 

MARY S. STRONG: Thank you very much. 

Chairman Ford and other members of the Committee, 

Thank you, 

for holding 

this very important hearing on the bi 11 designated as the "New 

Jersey Advance Directives for the Health Care Act." 

I represent the Citizens Committee on Biomedical 

Ethics, a nonpartisan grass roots movement in New Jersey, and 

other states throughout the country, which provides educational 

forums for citizens in the general public to discuss medical 

ethical issues, including advance directives and the choices in 

health care treatment. 

I am speaking not for an ideological group of people. 

I am speaking for the citizens who have told us certain things 

which we feel we must pass along. 

We support the substance of Senator Gabriel Ambrosio's 

bill, which has passed the Senate and has been assigned to the 

Assembly Judiciary, Law and Public Safety Committee. This bill 

will provide the public with the statutory recognition of the 

legality of a 1 i ving wi 11. A majority of the people in New 

Jersey -- a large majority -- have told us they feel this is 

essential. 
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The bill specific~lly allows for the appointment of a 
surrogate decision maker. It will give health care 
professionals heightened confidence in abiding by the wishes 
expressed in an advance directive. 

Our committee conducted an extensive poll, which-
UNIDENTIFIED SPEAKER FROM AUDIEMCE: Excuse me, but we 

can't hear you. 

MS. STRONG: Oh, I'm sorry. 

ASSEMBLYWOMAN FORD: These microphones do not project; 
they are just for recording, so you have to speak up a little 
bit. 

MS. STRONG: Sorry, thank you. Our committee 
conducted an extensive po11, which was reported in July 1988. 

That report showed that the public supported the following 
points, which also corroborate the New Jersey Supreme Court's 
decision: 

1) The primacy of the individual's right to make 
treatment decisions at the end of life and the belief that 
incompetence does not compromise the exercise of this right; 

2) The endorsement of the 1 i ving wi 11 as a means to 
secure the execution of these decisions; 

3) Responsibility for making medical decisions rests 
with patient, family, and physician; 

4) Life expectancy is not to be, in the case of the 
terminally ill, a primary consideration. 

We urge you to approve this bill. The Supreme Court 
decision in the Nancy Cruzan case has aroused people's 
awareness of the need to express their wishes about end-of-life 
decisions, not only for themselves, but for the good of their 
families. This bill will go a long way toward fulfilling the 
public's desires. Meanwhile, the Citizens Committee intends to 
continue with its mission to educate the public about the 
contents of the bill. 
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This completes our prepared statement supporting the 

bill, and I now wish to make these further remarks. 

The Citizens Committee wishes to make a cautionary 

observation if this bill becomes law: In the implementation of 

the law, there is no regulation nor interpretation that 

diminishes in any way the final authority of the patient, 

family, and physician to make the end-of-life decisions. 

Thank you very much. 

ASSEMBLYWOMAN FORD: Thank you. Len Fishman, New 

Jersey Association of Non-Profit Hornes for the Aging. 

LEON ARD FISHMAN, ESQ.: Thank you, Chairwoman 

Ford and members of the Committee. My name is Leonard 

Fishman. I am General Counsel to the New Jersey Association of 

Non-Profit Hornes for the Aging. With me is Karen Uebele, who 

is President of this Association. 

NJANPHA represents over 125 nonprofit facilities, 

including nursing homes, continuing 

communities, congregate housing, and 

facilities. Our members serve more than 

care retirement 

county nursing 

17,000 New Jersey 

senior citizens. Most of our facilities are religious, and our 

Board of Trustees, which is composed of 30 members who 

represent virtually every major religious denomination in the 

Stare, has unanimously endorsed Senate Bill No. 1211. Our 

Board is comprised of trustees who represent facilities that 

are Baptist, Catholic, Episcopalian, Jewish, Lutheran, 

Methodist, Presbyterian, and Quaker. As I have already said, 

our Board unanimously endorsed this bill. 

Contrary to the claims of those who oppose s-1211, 

there is a broad and deep consensus among religious 

organizations and their health care facilities in support of 

this bill. 

You have already received a copy of my written 

testimony. I do not intend to read it for you, in keeping with 

the request of Chairwoman Ford, but I want to summarize three 

points that I think are particularly noteworthy: 
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The first is a legal principle, which is that every 
competent adult has the right to make a voluntary and informed 
decision about whether to accept or to reject medical or 
surgical treatment. This right has been recognized by the New 
Jersey Supreme Court in cases from Quinlan to Jobes, and by the 
United States Supreme Court recently in the Cruzan case. So 
the question is not whether Americans have this right -- that 
point has already been settled -- but whether the states they 
reside in make it easy or difficult for them to exercise this 
constitutional right. Regrettably, New Jersey is one of five 
states in the country that does not recognize statutorily what 
its Supreme Court has announced judicially, which is the right 
that I have just mentioned. 

And that brings me to the second point, which is a 
legal maxim that will be known perhaps to some of the lawyers 
on this Cammi ttee. There is an old saying that, "Justice 
delayed is justice denied," and I think the same thing can be 
said about rights. A right delayed is a right denied. 

Today in New Jersey, residents of our State, and 
particularly senior residents of our State, are being denied 
their rights precisely because we do not have a living will 
statute in this State. The fact that we don't have such a 
statute has 

facilities, 

physicians. 

since they 

produced tremendous confusion among health care 
the residents they serve, families, and 

People who have been in charge of their 1 i ves 
became adults are deprived of the right precisely 

when they are most vulnerable and most need to exercise it, and 
the results are tragic. People who have made their intentions 
known in the best way they could, either orally or in writing, 
find that they are conf ranted by heal th care f ac i 1 it ies and 
providers who feel incapable 
because there is no living will 

If a right delayed 

of carrying out those wishes 
statute in New Jersey. 
is a right denied under most 

circumstances, it is certainly true under the circumstances 
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where living wills are necessary, in the final days of life. 

If someone's request is delayed, they may never get that right 

because their death occurs first, and they may die under 

circumstances that are directly contrary to what they have 

requested. 

withhold or 

made today 

Now, does this mean that decisions to 

withdraw life-sustaining treatment are not being 

because we don't have a living will statute? The answer is 

no. Those decisions are being made, and that brings me to the 

third point that I want to make. 

This is a fact that was pointed out by the American 

Hospital Association in the amicus brief that it filed with the 

U.S. Supreme Court in the Cruzan case. In some ways, I think 

this is the most interesting fact that I have encountered 

during this entire debate. Approximately 2.2 million people 

die in this country every year. Well over half, about 1. 3 

million, die in hospitals. Of those who die in hospitals, 70% 

die after a decision has been made to forego life-sustaining 

treatment. That is just a fact of life in health care 

facilities today. People do not die the way they did 100 years 

ago. There is always some kind of medical intervention that is 

possible. It may be ridiculous, but it is possible. So 

typically patients and their families will intervene, and say, 

"Enough is enough. This is not what so and so would have 

wanted." Or, the patient makes clear his or her own 

intentions, as they are permitted to do by law for the reasons 

I have mentioned. 

So, the issue is not whether such decisions will be 

made -- they are going to be made; they are being made every 

day -- but whether those involved who are making them will have 

the benefit of the statutory guidelines and the procedural 

framework that S-1211 would provide. 

The real question is: Are we going to make these 

decisions in a way that is planned for in advance, that can be 
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handled openly and in an orderly manner without confusion and 
without fear? Our facilities the facilities that we 
represent, the religious, not-for-profit facilities -- believe 
that their residents deserve to be empowered to make those 
choices on their own by planning for them in advance. It is 
for that reason that we urge your support of s-1211. 

Now, this brings me to the final point that I will 
make briefly: We believe that s-1211 is an excellent bill, but 
we also believe that it could be made better through technical 
amendments that I have pointed out in my written testimony. 
The proposed amendments have two main thrusts: The first would 
be to change the function of the reviewing body, or the 
institutional ethics committees, which are referred to in the 
bill, from giving advice to providing a consultation. That may 
sound like a lawyerly distinction, and perhaps it is. The 
second is to make that process of going to a reviewing body 
optional instead of mandatory. 

The reason we propose that the terminology be changed 
from "advice" to "consultation," is that there is serious doubt 
whether at·this point in time reviewing bodies in hospitals and 
nursing facilities are capable of giving definitive advice 
about a course of treatment for an active case. This is known 
as prospective case review. In fact, very few institutional 
ethics committees today engage in prospective case review. So 
our thought is that at this point in time, and for the 
foreseeable future, it is more reasonable to expect these 
committees to provide a consultation, meaning an informed 
discussion, rather than a decision about a recommended course 
of action, which the word "advice" implies. 

Each proposed amendment is explained in Attachment 1 
of my testimony, and is noted in Attachment 2, which actually 
has the provisions of 1211 with the terminology written in. We 
have discussed these concerns with Senator Ambrosio, who has 
indicated to us his willingness to address them through 
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technical amendments. I want to stress that we consider these 

amendments to be technical, and we believe they can be dealt 

with after further consultation with the sponsor. 

That concludes my testimony. I would be delighted to 

answer any questions that members of the Cammi ttee may have. 

If not, I thank you very much for this opportunity to testify. 

Thank you. 

ASSEMBLYWOMAN FORD: Thank you. Dr. Joseph Fennelly? 

J O S E P H F. F E N N E L L Y, M. D. : Good afternoon. 

Thank you for the privilege of being allowed to speak in favor 

of the declaration of death and advance directive bills. My 

background is that of the practice of internal medicine, with 

recent emphasis on gerontology. I was privileged to be 

involved directly in Karen Ann Quinlan's care, as well as Nancy 

Ellen Jobes, and I testified in the Peters case. 

I started an ethics committee in a nursing home in 

1970, as well as an acute care hospital in 1986. I am Vice 

Chairman of the New Jersey State Medical Society Bioethici 

Committee; Vice Chairman of the Citizens' Committee; and a 

founding member of the Bioethics Commission. 

My basic concern is how the absence of clear laws on 

both living wills and brain deaths adds to the loss of trust 

between doctors and patients. The plight of Karen Ann Quinlan 

exposed the problems of unrestrained technology as it further 

distanced the breakdown of the doctor/patient relationship. As 

spokesperson for the Morris County Medical Society of 1975, I 

stated that the absence of a community of caring and concerned 

individuals immediately available to assist patients, families, 

and physicians in teasing out the issues involved in these 

tragic choices, namely ethics committees, forced the fact that 

the courts had to be the only form available to examine these 

issues. 

Parenthetically, in 1975, at a house call on 

Thanksgiving Day, I was asked by one of the 15 members of this 
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Thanksgiving dinner how I felt about Karen. I turned and 
queried each member of this church-going group, and each and 
every member, from the single lady of 70 to the assistant to a 
Santa, said, "I would not want to live like Karen Ann Quinlan," 
which is not new material. 

Since 1976, I have seen increasing changes in medicine 
that reduce communication, dialogue, and trust. There is a 
reduced number of primary care physicians, many more 
specialists, and less people interested in pursuing medicine as 
a calling. These changes are, in part, fueled by a concern 
regarding malpractice and the larger issue of civil and 
criminal liability. As an aside, my son graduated medical 
school in Newark in 1988. Of the 20 people in this group just 
having had 

would stop 

I would." 

a course in trauma, when they were asked if they 
at an accident, he was the only one who said, "Yes, 
So, these are real problems. 

One of the problems in speaking and lecturing to 
seasoned physicians, to residents in training, and to medical 
students, is that they all reject the living will for one 
simple reason: "If it ain't legal, I don't want to hear it." 
Also, the patients and the families have the same feeling. 
They know ·it is good, but they say, "Is it legal?" It is an 
intuitive, reflex thing, despite the fact that following 
Cruzan, the Citizens Committee and the Commission had over 
10,000 requests for living wills in a matter of weeks. So 
there is a desire, but it tends to fall. 

I would like to also share, in closing, my thoughts 
about being a member of the Bioethics Commission. You have 
this material, but I would like to say that from its inception 
five years ago, I have learned what all of you understand: the 
necessity in a pluralistic democracy for compromise. It is 
very, very painful to be told, as a physician, that we must 
submit our sacred relationship to some kind of external 
oversight. It is very difficult to reconcile a patient's 
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heartfelt wishes about brain death with the medical and life 

realities of the futility of total brain death. However, the 
need for respecting religious beliefs, in my opinion, is very, 

very important. 

Having been present at all but one of the hearings and 

meetings held throughout the State, it is my opinion that these 

bills before you related to brain death and advance directives 

represent the necessity to reconcile the wishes of the patients 

and families, the needs of the medical profession, and the 

compelling State interests, which conflict with the equally 

important values and beliefs of individuals and religious 

groups. 

In summary, the majority of the public desires advance 

directives, and passing these bills will go a long way toward 

reducing the distrust between doctors and patients, and will 

increase the capacity for shared decision making in the best 

interest of the patient and the public. 

I want to publicly thank the State of New Jersey, the 

Governor, the Senate, and the Assembly for having the vision to 

create a Commission which has stretched the notion of 

professionalism, and I hope to serve on it in the years to come. 

Thank you very much. 

ASSEMBLYWOMAN FORD: Thank you, Dr. Fennelly. Valerie 

Brown, New Jersey State Bar Association. 

V A L E R I E B R O W N, ESQ.: Good afternoon, Madam 

Chairman. My name is Valerie Brown. I represent the New 
Jersey Bar Association. With me this afternoon is Mr. William 

Isele. He is the Chair of the Bar Association's Heal th and 

Hospital Law Section, and a former counsel to the American 

Medical Association. 

First of all, let me thank you and commend you on your 

leadership on this issue, and also thank and commend Senator 

Ambrosio on his strong support of this legislation. 
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The Bar Association is here to testify in support of 
both the living wills bill and the Declaration of Death Act, 
with amendments. Mr. Isele is here to discuss some of the 
legal aspects of both of those initiatives. I would like him 
to just take a few moments of the Cammi ttee' s time to address 
those issues. 

WILLIAM IS EL E, ESQ.: Thank you, Valerie. Thank 
you, ladies and gentlemen, for hearing us this morning -- this 
afternoon, excuse me. Considering the lateness of the hour, I 
will make a promise that no one believes when lawyers say it: 
I will be brief. 

As Valerie has already stated, we support S-1208, the 
Declaration of Death Act, but without the religious objection 
-- without the religious exemption, excuse me. You have heard 
that the Supreme Court of the State of New Jersey has 
recognized neurological criteria for the determination of 
death. This morning you heard Paul Armstrong say that 49 
states have adopted the Uniform Definition of Death Act, or a 
similar statute. This began with the adoption in Kansas 20 
years ago, in the year 1970, of the first determination of 
death act in the United States. It has been 20 years, and now 
all of the other states except New Jersey have some form of a 
determination of death act in their legislation. 

We strongly support the adoption of a similar 
provision in the New Jersey statutes. However, we believe that 
the religious exemption is unworkable. It places an enormous 
burden on physicians to determine the religious beliefs of 
patients who at the time the determination is being made, 
cannot speak for themselves. This is the key -- speak for 
themselves. 

We certainly do 

you very eloquently that 

in the law -- is that the 

not object-- Len Fishman 

the law -- a long-standing 

competent adult patient has 

just told 

provision 

the right 

given to 
them. We strongly support that. However, if the physician is 

to determine whether or not medical care should be 
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to go behind the patient, go around the patient, and 

communicate with other people besides the patient, what we end 

up dealing with is nothing more than speculation; what others 

think the patient's religious or personal position may be. It 

is very difficult to legislate speculation. 

Please understand, we have no disrespect, no 

insensitivity for those religious groups which reject the 

concept of neurological death. We certainly believe that they 

have the right to their opinions, just as others have the right 

to express their opinions. We believe that the statute without 

the religious exemption, which has been in effect in 49 other 

states for many years, can work here in New Jersey. 

With regard to the second bill -- Senate Bill No. 1211 

-- the Bar Association also supports this bill, and we have 

shared with Senator Ambrosio amendments which, if included, 

will make this bill less burdensome and more available to the 

public. 

Again, as has been stated before, the purpose of these 

bills is to encourage and facilitate the average person's 

abi 1 i ty to state his or her wishes and be assured that those 

wishes will be followed. The amendments that we recommend -

and we have shared copies of them with the Committee -- wi 11 

permit this in a much broader way. 

First of all, we desire an amendment which would make 

consul tat ion -- Len has already discussed the importance of 

consultation, rather than advice, so I won't repeat that -- but 

to make consultation with institutional and regional review 

bodies voluntary, and not mandatory. We do not believe that 

the institutional and regional review bodies as contemplated by 

the Governor's Commission, or by Senator Ambrosio in his 

drafting of this legislation, were ever intended to be death 

tribunals in the form of mandatory reviewing bodies the 

physicians must submit to in order to have decisions made as to 

whether a person should live or die. Making such advisory 

panels voluntary removes our concerns in this regard. 
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Secondly, we urge the Committee to consider amendments 
which would include nutrition and hydration with other forms of 
medical treatment upon the explicit instruction of the· person 
signing the living will. We agree with our Supreme Court that 
there is no legal distinction between artificial nutrition and 
hydration and other forms of medical treatment. 

And finally again, to broaden the statute, rather than 
to narrow it, the statute, as currently drafted, requires 
witnessing of the document by two adult witnesses. We would 
submit a technical amendment which would also permit 
acknowledgement before a notary, the purpose of that being to 
encourage people to make treatment directives. Some may find 
it more convenient to sign one of these directives before a 
notary than to go out and get two witnesses to witness their 
signature. 

In conclusion, Senator Ambrosio told you that 45 
states have adopted legislation permitting living wills. This 
bill is one of the most comprehensive in the country. It is a 
bill which should be clear and comprehensible on its face, 
without having to look elsewhere. We hope the amendments that 
we suggest will make it more so. 

going 

Thank you for your attention. 
MS. BROWN: Thank you. 
ASSEMBLYWOMAN FORD: Thank you. 

to do is take a little bit of 

I think what we are 

a break about a 
20-minute break -- in case anyone has to make phone calls, or 
whatever. Then we will reconvene about-- Let's make it about 
1:45, okay? 

(RECESS) 
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AFTER RECESS: 

ASSEMBLYWOMAN FORD: We are ready to start again. 

Thank you for allowing us to have that time to break. Are we 

ready to go here? (affirmative response) 

Steven Friedman? 

S T E V E N F R I E D M A N, ESQ.: Thank you very much. I 

will try to be very brief. 

ASSEMBLYWOMAN FORD: That would be greatly 

appreciated, I am sure, by everyone present. 

MR. FRIEDMAN: I am an attorney practicing locally 

with a law firm, and my practice is restricted to the areas of 

estate planning. I probably see, in my practice, 500 to 600 or 

700 people per year as clients. I give seminars to civic 

organizations and religious organizations comprised mostly of 

senior citizens. I probably speak to another 4000 to 5000 

people per year. People care about what happens to their 

assets at their death and people care about nursing homes and 

things like that. But there is one thing that constantly comes 

up as absolutely number one in the minds of everyone I have 

ever spoken to who is over the age of about 65, and that is the 

living will. The failure of the State of New Jersey -- of the 

Legislature -- to date to pass a living will bill, if you will, 

has just been a source of frustration, not only for myself as a 

practitioner, but even more so for the clients to whom I cannot 

give a definitive answer or an assurance that their medical 

desires--

They go very deep. They are not real superficial, 

like, "Oh, yeah, I don't want to be kept alive by artificial 

means," but very deep, strong feelings that they would not want 

to be kept alive by artificial means, or have nutrition or 

hydration forced upon them. 

I would encourage the Committee and the Legislature to 

heed the people of the State of New Jersey who are crying out 
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for this. For people in their 30s and 40s to not deal with it, 
who say, "It is not that important," or, "A living will statute 
is not mandatory--" I think that ignores the fact that we have 
a very large senior citizen population. It is growing, and 
those are the people who really should be heeded. 

On behalf of those people, and the people I have 
spoken to in my career, I would encourage the passage of 
Assembly Bill No. 16, or Senate Bill No. 1211, in its present 
form. 

With regard to the actual contents of the bill itself, 
it appears to provide for everything. A lot of the states that 
have passed living will statutes have had the effect of not 
expanding the right to die, if you will, or the right to make a 
medical decision, but have had the effect of restricting it by 
providing specified language, which this bill does not. To 
provide for a particular format to be used, and to refuse to 
accept anything varying from that, I think just becomes 
restrictive, and would put us in a position where we would be 
worse off than under present law. 

There has to be some assurance, 
specificity in the bill, and I believe that 

some absolute 

the bi 11 under 
consideration today -- Assembly Bill No. 16, or Senate Bill No. 
1211 -- would meet that requirement. 

Thank you. 
ASSEMBLYWOMAN FORD: Thank you. Rob Holmes, from the 

New Jersey Hospital Association, had to leave. He just wanted 
me to state for the record that the Hospital Association agrees 
with the viewpoints expressed by the New Jersey State Bar 
Association on these two issues. 

Ritamarie Rondum? 
RITA MAR IE G. RON DU M: Good afternoon. 

ASSEMBLYWOMAN FORD: Good afternoon. 
MS. RONDUM: Madam Chairman, Assemblyman Naples: The 

New Jersey State Legislative Cammi ttee of the American 
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Association of Retired Persons selected advance directives for 

health care as a major priority in its legislative program for 

1989 and 1990, and has previously testified in support of such 

legislation. 

Nationally, the American Association of Retired 

Persons supports legislation permitting competent adults to 

execute advance directives which explicitly state their medical 

treatment choices or to designate someone to make these 

decisions for them in the event they should lose their 

decision-making capacity. The AARP, as a national policy, 

maintains that medical treatment choices should include the 

withholding o~ withdrawal of artificially provided nutrition 

and hydration. 

In addition, the New Jersey State Legislative 

Cammi ttee of AARP has twice prepared comments on the rules of 

the Office of the Ombudsman for the Institutionalized Elderly 

objecting to the omission of consideration of advance 

directives in the performance of its advocacy and investigatory 

functions, and on its f ai 1 ure to place upon itself reasonable 

time constraints in the completion of investigations of "abuse" 

when patients have executed advance directives for their own 

health care. 

It is now time for us to put aside fantasies and fairy 

tales that when our time comes, we wi 11 be in our own beds 

surrounded by a loving and grieving family, or that the fairy 

prince will come to Sleeping Beauty in her coffin and with a 

kiss awaken her to live happily ever after. It is time for 

realism. It is time for the State to do the single thing that 

the State does better than anything else: protect our freedoms. 

The legislation you are considering does not require 

any one of us to write out instructions for our health care, or 

to choose a person to make those decisions for us. With this 

bill as law, we can choose to do nothing at all. We can walk 

out of here and gamble that we will go home safely. Or, we can 
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take the future into our own hands, face the possibility of our 
own incompetence, freely state our wishes for our health care, 
and expect that our wishes will be respected. That is our 
right. We ask no more than that the State guarantee that right 
and respect the choices we made when we were able. 

We find that Assembly Bill No. 16 and Senate Bill No. 
1211 address the concerns of the AARP in New Jersey. These 
bills are comprehensive; they are circumspect; and they are 
compassionate. 

They are comprehensive because of the multitude of 
voices which are heard. Members of the Bioethics Commission 
did not give birth to model legislation for advance directives 
for health care without pain. These bills will not make their 
way through this Cammi ttee nor through the Assembly without 
pain. But they do show that it is possible to achieve a better 
balance than we now have between the interests of the State in 
the preservation of life and the interests of the patient in 
the control of medical treatment. The comprehensiveness of 
these bills alone requires your respectful attention. 

These bills are circumspect because they succeed in 
protecting my individual rights, while simultaneously 
protecting the rights of others -- those about me concerned 
with my health care. These bills acknowledge that each of us 
has created our own unique code of behavior, our own set of 
ethical standards and moral codes, and these bills allow each 
of us to act with dignity within that framework. 

And these bills are compassionate because they allow 
for the mischievousness in our nature. These bills recognize 
what physicians call the "vacillating patient." These bills 
are so compassionate that they recognize that even within my 
own incompetency, within my own disturbed reality, I may sense 
abuse and disavow my own advance directive. 

Who among you can discover a reason to abstain or to 
deny passage of these bills? 
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Does anyone have any questions? (no response) 

ASSEMBLYWOMAN FORD: Thank you very much for your 

testimony. 

ASSEMBLYMAN NAPLES: Thank you. 

ASSEMBLYWOMAN FORD: Mark Zucker -- Dr. Mark Zucker? 

MARK ZUCKER, M.D.: Good afternoon, Madam Chairman 

-- Chairwoman, I guess. My name is Mark Zucker, as you just 

announced. I am the Director of the Heart Transplantation 

Program at the Newark Beth Israel Medical Center. 

I would like to just tell you a couple of things, and 

be fairly brief if I can. But what I am going to do, rather 

than present opinions, I think, is present you with some facts 

as to why I, and probably other members of the transplant 

community object to Senate Bill No. 1208, in particular 

paragraph 6a. 

Newark Beth Israel, for your information, at the 

pressent time, is the only hospital in the State of New Jersey 

performing heart transplantation. This was permitted by the 

Department of Health and the Commissioner of Health under a 

Certificate of Need for a two-year demonstration project. I 

_ personally came to New Jersey from Chicago in 1989, having been 

a member of the Heart Transplant Program at Loyola University, 

which was a fairly busy heart transplant program in the 

midwest, and I was joined by Dr. Suzesi, who joined us at 

Newark Beth Israel in January 1990. He came to New Jersey from 

Columbia Presbyterian in New York, which, at the present time, 

has the busiest heart transplant program in the nation. I 

think that together with Laszlo Suzesi we have kind of put 

together a fairly effective and a fairly talented team of 

surgeons and physicians. 

Initially, the development of the program was a little 

bit slow, primarily because I think we were competing with New 

York and Philadelphia. But ultimately we began to have a 

steady stream of patients, and within about two or three months 
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we started to see two or three patients a week, to the point 

where between January of this year and November of this year we 

saw 70 patients in evaluation for heart transplantation. 

Ultimately we accepted 20 to 25 of these patients for 

transplant, but between January 1, 1990 and November 1, 1990, 

we actually transplanted only seven patients. 

For comparison by you, Columbia Presbyterian, during 

that same period of time, 17 miles away from us, in a different 

state, though, transplanted 100 patients, and Loyola University 

in Chicago, during that same period of time, transplanted 35 or 

40 patients. I do not know the exact number. 

Now, I would be the first to admit that both of these 

centers are established centers that have been here for some 

time, but the activity level at the two centers is not 

necessarily a reflection of a larger pool of recipients, but 

much more a reflection of a larger pool of donors. 

Unfortunately, the situation in New Jersey is not improving by 

any means. The United Network for Organ Sharing, which is the 

national registry and the national data base, reported that in 

1988 there were 89 organ donors in this State, but in 1989 

there were 80 organ donors, representing a 10% decline in one 

year. 

Those numbers, in and of themselves, do not really 

give you a good insight as to the picture, so let me compare 

that to other states in the nation. New Jersey ranks 46th in 

the nation right now in terms of organ donations. The only 

four states that are worse than we are right now are: 

Mississippi, South Carolina, South Dakota, and Rhode Island. 

South Dakota and Rhode Island do not even have transplant 

centers, which may explain the low organ donation rate in those 

states. If you look only at the states in which there are 

transplant centers, there are 41 states, and New Jersey ranks 

39th. 

62 



The Commissioner of Health is trying to encourage the 

development of a tertiary care referral center in this State. 

She is doing that by setting up liver transplant programs, 

kidney transplant programs, heart transplant programs, and 

perhaps in the future, a lung transplant program. 

Interestingly, at the same time that the State of New Jersey is 

attempting to encourage the development of tertiary care 

transplant facilities, the Federal government is turning around 

and trying to restrict the development of those centers to 

busy, active centers. 

So what they have done -- the Federal government, that 

is is say: "Medicare will only pay for transplants at 

centers that have performed -- for example, in terms of heart 

transplantation -- 35 heart transplants, maintaining a minimum 

heart transplant rate of 12 per year, with a 73% survival." 

About two or three weeks ago, I received a notice from 

Blue Cross/Blue Shield asking us to provide them with our 

statistics and our data. I suspect that· was the beginning of 

their attempt to follow the Medicare guidelines, and also adopt 

similar provisions. What will happen ultimately in the next 

year or two, I believe, is that Metropolitan and all of the 

other third-party carriers will require that we meet the same 

criteria that Medicare requires. 

The practical implication of that is, only the wealthy 

or the uninsured or unemployed in the State wi 11 be 

transplanted, because anybody who is insured will be sent to 

centers that their insurance carrier has made deals with or 

negotiated fixed prices with. 

The reason I spent the last few minutes providing you 

with this information is, I think you need it in order to 

understand my objection, and the objections of the others to 

any bill such as Senate Bill No. 1208, which, as presently 

proposed, would impact negatively on organ donation in the 

State of New Jersey. Anything at this time that impacts 
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negatively on organ donation has to be viewed with the 
strictest of scrutiny. By that, I mean, to be more specific, 
that the legislation has to-- When we evaluate that 
legislation, we must look to see what the impact of that 
legislation is on the potential organ donor, and weigh it 
against the impact of the legislation on the potential organ 
recipient, and balance the interests of those competing parties. 

The legislation itself must be internally consistent. 
And, most importantly -- not most importantly of al 1 -- the 
legislation must not impose any undue or unreasonable or 
unrealistic burdens on those who are responsible for exercising 
its provisions. 

If you view Senate Bill No. 1208 with the strictest of 
scrutiny, what will happen is, it is going to worsen an already 
critical donor shortage. It will have a far greater adverse 
impact on the lives of potential organ recipients than it will 
on the families of potential donors. And, as I said before, it 
has to be internally consistent. Senate Bill No. 1208 is not 
internally consistent. It is intended to try to help 
physicians to declare patients brain dead, and ultimately 
encourage organ donation. But any bill that requires physician 
conduct-- Or, let me change that: Any bill that requires that 
the physician conduct an extensive investigation to determine 
if a declaration of death, at least on -- let me see if I can 
quote this for you -- "neurological criteria, would violate the 
personal beliefs or moral convictions of the patients." 

My point is: This paragraph will not encourage organ 
donation at all. In fact,· it will discourage it, and it will 
limit the application of neurological criteria in the 
determination of death in New Jersey. 

Now, assuming for practical purposes that it is easy 
enough to speak to a family member or a friend or a religious 
person -- okay? -- it does not necessarily follow that those 
individuals possess an accurate -- possess accurate information 
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regarding the beliefs of the patient. Most patients have not 
discussed with their families or their friends or their 
clergymen what they feel about brain death or organ donation. 
In those instances, in fact, when we have conflicting data, 
where one person says, "Yes," and one 

am I, as a physician, supposed to do? 

the wife, the children, the husband, 

person says, "No," what 

Am I supposed to believe 

the clergy, the friend? 

It makes it very difficult for us to decide. 

In practice what will happen is, physicians will say: 
"This is not worth it. It is not worth it to me to go out and 

try to investigate and conduct these extensive queries of 
family members, when they won't do it at all." 

Let me ask a last question, rhetorically, I suppose, 

but let me say: Why should I assign such a high degree of 
credibility to the words of a family member or a friend, unless 

it is there in black and white, in writing? How am I supposed 
to know exactly what that person himself really believed? You 

have to be able to know the personal belief of the patient, not 
the personal belief of the surrogate with whom you are speaking. 

And finally my last point would be: The legislation 

is really an attempt to regulate the declaration of brain 

death. I am not sure how much that legislation is needed in 

its present form, or should I say, as presently proposed. 

Brain death is being declared across this country everyday. 

Ninety-five percent or more of the time it is done quite 
effectively between the physicians, the families, the clergy, 
the nurses, and the hospital administration, without requiring 
legal intervention, hospital attorneys, or the courts. 

The bottom line to all of this is: As I see Senate 
Bill No. 1208, it is going to impose an unrealistic burden on 
the well-intentioned physicians, social workers, nurses, and 

bereavement counselors. That may benefit the minority, but it 

will do so at the expense of the majority. 
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For these reasons, I would ask that you reconsider 

Senate Bill No. 1208 in its present form, and if you do adopt 

it, adopt it by amending it and excluding paragraph 6a. 

Thank you. 

ASSEMBLYWOMAN FORD: Thank you, Doctor. 

ASSEMBLYMAN NAPLES: May I have a 

statement? You can mai 1 it to me. I am in 

Assemblyman Naples. Okay? 
DR. ZUCKER: Yes, definitely. 

copy 

the 

of your 

book 

ASSEMBLYWOMAN FORD: Rita Martin, Citizens Concerned 
for Life. 

R I T A M A R T I N: Good afternoon. My name is Rita 

Martin. I am the Legislative Director for Citizens Concerned 

for Life of New Jersey. Citizens Concerned for Life is a 

statewide organization committed to the principle of the value 

of life and also acting upon that to protect vulnerable life, 

no matter its age or condition. I want to thank this Committee 

for giving me the opportunity to be heard. 

The Committee has before it today a panoply of bills 

dealing with issues at the end of life. As others have said, 

many of them are very similar. I will address my comments 

principally to s-1211, the Advance Directives for Health Care 

Act, which seems to cover, more intently, the issues involved, 

and make a few comments on A-2467 because it addresses an 

additional aspect of the debate. 

Citizens Concerned for Life recognizes the right of 

individuals to make decisions regarding their own health care, 

and to make plans for that care when they, themselves, are no 

longer able to do so. And we recognize the time and effort 

expended by the New Jersey Bioethics Commission in preparing 

this proposal. I will, as an aside, tell you that I am a 

member of the New Jersey Bioethics Cornmiss ion. Nevertheless, 

we feel that the bill, as written, raises some vexing moral 

problems and lacks sufficient safeguards for some of our 

citizens. 
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Our principal concern is the provision allowing the 
removal of treatment and fluids and nutrition from 
nonterminally ill patients. 

Senate Bill No. 1211 creates a class of patients 
termed "permanently unconscious," and includes in that class 

those patients in irreversible coma and persistent vegetative 

state. Both of these conditions are difficult to diagnose with 
certainty. These patients, for the most part, are not 

terminally ill, do not have any underlying pathology that will 
kill them, but are vulnerable simply because they are 
disabled. The bill creates a discrimination against a class of 

patients because they are in a state of dependency, denying 
them safeguards available to other patients and making them 

candidates for death by starvation. 

The bill adds that the definition of "permanently 

unconscious" is "without limitation," meaning other categories 

can be added. The circle of similarly vulnerable patients is 

very wide. Would those with Alzheimer's disease be added? 

Would AIDS patients be added? Would those with mental 
retardation be added? Anyone who doesn't interact as people 

would like them to could become vulnerable to decisions to 

withhold basic care -- we are not talking about extraordinary 

or unusual care, we are talking about basic care -- solely 
because of permanent disability. 

The bill also allows competent patients with a 
serious, eventually terminal disease to opt for non-treatment 
and to refuse fluids and nutrition if they perceive the burdens 
of their illness to be too overwhelming. This seems ·to be a 
step toward legalizing suicide and assisted suicide. Patients 

in these circumstances should be offered information, 
counseling, and support to help ease their burden, rather than 

offering them the right to cause their own deaths. The State 

does have a vested interest in preserving life, even impaired 
life. Certainly, the intent was not what I have said, but when 
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you look ahead to the way the wording is and what could 
possibly be done -- and we have seen before how wording is 
changed -- people kind of challenge what it means. 

I would like to respond to Senator Ambrosio's 
statements earlier this morning -- his remarks regarding the 
inclusion of an explicit instruction in the bill regarding 
nutrition and hydration. It was included as a compromise, but 
it was included because it was recognized that most people 
would not understand that nutrition and hydration might be 
included as medical treatment to be withheld. So a specific 
statement would be needed to say that that was their 
understanding, and that is why it was done that way. 

Treatment withdrawal decisions should become 

applicable only when the patient is terminally ill, not 
before. Moreover, decisions to withhold or withdraw 
artificially provided fluids and nutrition should not be 
permitted if doing so would, in itself, cause death, rather 
than death being caused by the underlying illness or injury. 

s-1211 does not include an exception in cases of 
pregnancy. An advanced directive should not--

ASSEMBLYMAN NAPLES: Could you repeat that, please, 
that last sentence? I lost my place for a second. 

MS. MARTIN: S-1211 does not include an exception in 
cases of pregnancy. An advanced directive should not be 
effective during the course of a pregnancy. A woman who has 
chosen to continue her pregnancy, and is now in a critical 
medical condition would certainly want her baby protected if at 
all possible. A number of other states have included such 
clauses in similar legislation. We would like to see inserted 

a statement similar to Florida's Life-Prolonging Procedures 
Act, which states an advanced directive shall have, "no effect 

during the course of a pregnancy." We contend that most 
younger p·eople who write 

directives, assume they will 

"living wills," 

become operative 
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when they are old. They do not consider what might happen 
should a er it ical condition arise tomorrow. The ref ore, should 
the unexpected happen, we contend a pregnant mother would more 
than likely opt for treatment if it would save her baby's life. 

S-1211 limits the right of institutions to refuse to 
participate in treatment removal decisions to only religiously 
affiliated institutions. This places an unfair burden on 
institutions and on staff of privately run corporations which 
have strong moral convictions against treatment withdrawal. 
Transferring a patient to another institution is not always the 
answer, because the staff is still cooperating in the decision 
if this is done. And, what if the patient refuses transfer? 
The right to refuse to participate in treatment withdrawal 
decisions should be extended to all institutions where staff 
and institutional policies conscientiously object to such 
participation. A requirement could be added that this policy 
be in writing and made known to patients before entering the 
institution. If this limitation is allowed to remain in the 
bill, we may see the closing of some of our sorely needed 
nursing homes. 

All life is precious. People should not be abandoned 
because they are dependent and disabled. Best efforts should 
be made to recognize the uniqueness of each patient, to keep 
them comfortable, to help them 1 i ve with dignity unt i 1 death 
takes them. We recognize the heartache and suffering of the 
f ami 1 ies of patients with severe and long-term illnesses, but 
the pain of the family does not justify taking the life of the 
patient, nor should we allow the patient to take his own life. 

We request that this bill not be released from 
committee in its present form. 

I would 1 ike to maybe clarify Assemblyman Shusted' s 
question earlier, when he was asking about those who support or 
do not support the bill. In the report itself from the 
Bioethics Commission, notice that it was unanimous for the 
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brain death bill, but for S-1211 -- for the advance directive 

-- 17 commissioners voted for it. There were six dissenting 
opinions and one statement of concern. 

ASSEMBLYWOMAN FORD: Well, you weren't voting-- Were 

you voting specifically on draft legislation? 

MS. MARTIN: When we took the vote on the bill itself, 

the final draft of the bill, that was the vote. 

ASSEMBLYWOMAN FORD: Okay. So, on the one it was 
unanimous, and on the other one--

MS. MARTIN: There were 17 for; six dissented, and put 

in minority or dissenting opinions; and then one statement of 

concern from one of the commissioners who did vote for the bill 

was also put in. 

Just a few comments about A-2467, which attempts to 

address situations where patients have not left written 

instructions: We feel the whole bill is hampered by the 
definition of "terminally ill," The bill says that terminally 

ill means having an incurable condition which will ultimately 

cause death and the application of life-sustaining treatment 

serves only to postpone the moment of death. 

We submit this definition is far too vague because it 

can cover anyone from the patient on dialysis to the diabetic 
who must take insulin every day to survive. We also submit 
that the whole issue that A-2467 addresses is extremely 
complicated, even more so than the issue we have before us, and 
needs a great deal more study before legislation is attempted. 

ASSEMBLYWOMAN FORD: I don't think that will be-- You 
know, what I tried to do in developing this agenda was put 

everyone's bill up for discussion purposes. 

MS. MARTIN: Okay. 
ASSEMBLYWOMAN FORD: I don't think that is probably 

going to be--

MS. MARTIN: Well, okay, the point is in my statement. 

ASSEMBLYWOMAN FORD: I appreciate your input on that. 
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MS. MARTIN: Except for S-1208 and its companion, 
A-1413, which deals with neurological determination of death, 
we feel all the bills under consideration here are flawed and 
should not be released from committee. 

I have included with my testimony a position paper on 
S-1208, which we do support. We do not oppose S-1208. We -
going along with some of the other concerns that were voiced 
here -- realize that we must monitor very closely the Board of 
Medical Examiners as they set the protocols that go with S-1208. 

Thank you very much. 

ASSEMBLYWOMAN FORD: Abbott Kreiger? 
A B B O T T K R E I G E R, M.D.: Good afternoon, ladies 
and gentlemen. I am here as a physician and neurosurgeon to 
discuss the Declaration of Death Act. I· would like to say -
and this is apropos to my colleague from Beth Israel Hospital 
in Newark -- as surgeons are able to transplant human hearts 
with greater facility, and implant an artificial he~:t to 
maintain circulation, the brain-directed concept of death has 
replaced the heart-directed concept. 

The basic requirement for the declaration of brain 
death in the United States is irreversible loss of both 
caudacal and brain stem activity. Practically, this 
requirement has three components: absent brain stem reflexes; 
absent caudacal activity; and the demonstration that this state 
is irreversible. Medical consul tan ts of the President's 
Commission of Ethics and Biomedical and Behavioral Research 
have proposed guidelines for the declaration of brain death 
which consolidate the experience and attitudes in the United 
States thus far. 

These should be considered definitive today for the 
diagnosis. They begin by affirming that death of the brain is 
to be considered a valid criteria for declaring brain death. 
Brain death is then defined as an irreversible cessation of all 
functions of the entire brain, including the brain stem. It is 
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established by showing that caudacal and brain stem functions 

are absent and reversible causes are excluded. 

In general, statutes, or court decisions do not 

specify the specific guidelines to be used in declaring death 

by brain criteria. They confirm that brain death will be taken 

as synonymous with death. An example is the model statute of 

the National Conference of Commissioners of the Uniform State 

Laws, which states: "For medical and legal· purposes, an 

individual· who has sustained cessation of all functioning of 

the brain, including the brain stem, is dead. The 

determination of death under this section must be made in 

accordance with reasonable medical standards. The medical 

profession is expected to develop its own guidelines." 

With the pronouncement of death by traditional 

cardiopulmonary criteria, pronouncement of death by 

neurological criteria, there is no need for patient's family 

consent. Certainly, the family should be fully informed 

concerning the processes and meaning of the brain dead 

protocol. However, to request family consent for the death 

certification or life support withdrawal, is to suggest to them 

that they, and not the doctors, are to make the final decision 

whether to prolong life or allow death. 

Such a suggestion is false and misleading, as the 

patient already has been determined to be dead. The close 

relative asked to acquiesce or consent to life support 

withdrawal· is then forced into an emotional and ethical 

dilemma. A final consent to withdrawal is often followed by a 

deep sense of guilt that he or she has contributed, in some 

manner, to the death of a loved one. The determination of 

death is, and always has been, a medical decision. 

When the first concept of brain death arose, which was 

that brought forth by the Harvard Ad Hoc Committee in 1968, 

they felt, at that time, and I quote: "It is unsound and 

undesirable to force the family to make the decision . ." I 
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endorse that position. I feel that if that portion of the bill 
is incorporated into the Act, it is going to make it very 
confusing; it is going to be very disruptive; and the number of 
donors available will be significantly decreased. 

In addition, on another note, New Jersey has been in 
the forefront in dealing with ethical issues in this area, 
beginning with the Karen Ann Quinlan decision, followed with 
the Conroy decision. And none of the other states which have 
brain death laws include anything other than the physician 
making the decision of being brain dead. 

Thank you very much. 

ASSEMBLYWOMAN FORD: Thank you, Doctor. 
Is Mr. Traynor here? 

Richard Traynor? (no response) 

L L O Y D Z U C K E R, 

I didn't have him marked down. 

Lloyd Zucker -- Dr. Zucker? 

M.D.: I, too, am here as a 
neurosurgeon and physician, working in a different setting than 
Dr. Kreiger, in a community setting in community hospitals and 
in New Brunswick at the Trauma Center there. I wi 11 try to 
limit my comments, as many of them would be repititious after 
what Dr. Kreiger has just said. 

One thing that has been paraded, unfortunately, in 
front of the Committee seems to be an air that much of what we 
do is fraught with a lot of indefiniteness. I would 1 ike to 
think that in the past decade that we have been involved with 
the maturation of a definition of brain death, the ability to 
make that diagnosis and the early errors that were made in that 
diagnosis have been corrected. 

We have heard a lot of things on confirmatory tests, 
and whether or not they should be included. Specifically 
things that have been mentioned are things along the 1 ine of 
the EEG and some of the insecurities about that. I think those 
comments, without an appreciation of where the EEG is being 
performed, lead to inaccuracies and inadequacies. The EEG is a 
very hard test to perform adequately unless it is in a 
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well-controlled setting; in a room that is isolated from 

outside electrical interference. Let it be said that in the 
intensive care unit where there is a patient that one is trying 
to declare brain dead, with monitors, hypothermia blankets, and 

a host of other machines, the abi 1 i ty to interpret EEGs is 
often left open to question. 

The exclusions that have been accepted in many of the 

national criteria are things that we apply to the letter of the 

law as far as we can see it. The problem we have a lot of 
times, or the problem that I think is surf acing here, is that 

we are establishing a diagnosis of brain death and we are not 

defining brain death. We are just putting that forward and 
saying people can be diagnosed as brain dead, without 

establishing the criteria by which we are going to do that. 

The issue that ~r. Kreiger put forth on including the 

family of the patient, I think, is of the utmost importance. 

In a situation where one is finally sitting with the family and 

a diagnosis of brain death has been tendered, I think they are 

looking to the physician -- and the clergy is often involved at 
that time -- for a definitive statement. They are not looking 

for the insecurity that is added into this by asking whether or 
not one believes in brain death, or have there been moral or 

religious expressions against brain death. I have not come 

across in a decade -- a situation where a family has ever 
voiced that situation. Additionally, I don't think that any of 
us who have been involved in a situation have ever used the 
diagnosis of brain death as a way to bludgeon a family into 
submission. It is a clinical, medical, scientific diagnosis, 

and not a religious or ethical question we are putting forth to 

them. 

The other question is, or I should say the other 

statement, I think, is, to my knowledge no patient who has been 

diagnosed as brain dead utilizing -- in large quotes -- the 

"nationally recognized criteria with the confirmatory tests--" 
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I have not been able to find evidence that any of them have 

ever shown useful return, or return of function. They have all 

progressed to a cardiopulmonary standstill from that point in 

time. Therefore, brain death is as valid a yardstick of death 

as cardiopulmonary death. In an emotional sense, if one were 

to say that the religious, the moral, and the ethical issues 

reside in the telencephalon -- in the thinking brain -- when 

the brain is dead, then those issues are put to rest. 

Thank you. 

ASSEMBLYWOMAN FORD: Thank you. 

JOHN TOM IC KI: (speaking from audience) Excuse me, 

Madam Chairman. Did you call Mr. Traynor's name? I just have 

a brief statement to make, if I may. 

ASSEMBLYWOMAN FORD: Sure. I was going to ask you to 

come forward, also. I didn't have Mr. Traynor on my list, and 

I didn't know whether or not he had shown up, or if we had just 

missed him. 

MR. TOMICKI: Okay. For the record, my name is John 

Tomicki. I am the Associate Legislative Director of the New 

Jersey Right to Life Committee. In deference to time-- Mr. 

Traynor, who is our immediate past President of New Jersey 

Right to Life, has prepared testimony -- he could not be here 

today -- on the living will bill, so we want to keep our record 

straight that we are in opposition to the living will bills. 

And, with the Chairman's acquiescence, I would like to offer 

his testimony in its written form t6 be inserted in the record 
at this time -- as if given at this time. 

Just to generally summarize, Mr. Traynor' s testimony 

goes into more than the general aspects of--

ASSEMBLYWOMAN FORD: It will be included in the 

transcript as if it were given in, you know, its entirety. 

MR. TOMICKI: If that could be done, I would 

appreciate it. 

75 



I would like to just generally say, this is not really 
an informed consent bi 11. It is an uninformed consent bi 11, 
because literally, as has been said, nobody would sign a 
mortgage with a bank -- okay? -- if they didn't know what al 1 
the details were. So, with floating standards, with people 
being able to change their minds at sometime in the future, 
with medical technology being changed, they are being asked to 
sign something now to state in the future. It probably is not 
even necessary, in light of the fact that we do have a power of 
attorney, but there is a whole generalized aspect to the 
opposition we of the New Jersey Right to Life have to the 
living wills. Mr. Traynor goes into this very adequately in 
his presentation. 

I appreciate the Cammi ttee' s responding to my request 
to insert it at this time as given, because we from the Right 
to Life Committee have a more detailed presentation to go into 
later on. 

ASSEMBLYMAN NAPLES : 

statement? 

John, do you have copies of the 

MR. TOMICKI: I can make them. They are, like, his 
notes, with a few changes on them. 

ASSEMBLYMAN NAPLES: All right, but you are going to 
get them to us. 

MR. TOMI CK I: We will send them to all members of the 
Committee. 

ASSEMBLYWOMAN FORD: Would you 1 ike to stay here and 
just give your testimony anyway? 

MR. TOMICKI: Well, there are th~ three of us, and we 
have a lot of detail to go into on the bill. It is up to the 
Chairwoman, if you would like us to. 

ASSEMBLYWOMAN FORD: Well, you know, I would like you 

to be able to have your say. 

MR. TOMICKI: Pardon? 
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ASSEMBLYWOMAN FORD: I would like you to be able to 

have your say now. 

MR. TOMICKI: Oh, I am going to stay, but do you want 

us to go now? I can bring up the rest of our Committee. 

ASSEMBLYWOMAN FORD: Yes, yes. 

MR. TOMICKI: In noting for the record that, 

unfortunately, Assemblyman Shusted and Assemblyman Stuhl tr ager 

are no longer with us, I will definitely send copies of that to 

all of you separately, as well as communicate directly with the 

Cammi ttee, so that you can insert it into the record at that 

time. 

ASSEMBLYWOMAN FORD: The only request I would have-

As I said previously, I know you have extensive testimony 

prepared, but I would ask that if there are matters that are 

repetitious, you know--

MR. TOMICKI: That is exactly why we did that in this 

area. 

ASSEMBLYWOMAN FORD: All right, thank you. 

MAR IE NIEMEYER: My name is Marie Niemeyer. I am 

Legislative Director for the New Jersey Right to Life 

Committee. I would like to thank Assemblywoman Ford for the 

opportunity to be here today, and also the other members of the 

Committee. 

Patricia Coyle is our Medical Research Director. She 

will present the testimony that we have prepared together. It 

will cover various aspects of the Declaration of Death Bill. 

We are in opposition to Senate Bill No. 1208 and Assembly Bill 

No. 1413. Some of the areas. that we will cover in the 

testimony will be patients who meet the neurological 

criteria-- Are they dead or are they alive? We have 

scientific testimony showing that they are alive and that the 

criteria has since-- The Harvard criteria is unscientific. 

We will give this evidence, and will also go into some 

of the philosophical and religious aspects concerning brain 

death. Then John will end up with a summary. 
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MR. TOMICKI: With specific recommendations for 
changes, by the way, which I didn't think would be possible, 
but as it turns out, it is. 

P A T R I C I A COYLE: All right, thank you. 
A baby was declared brain dead in a Canadian hospital 

and, because donation of his heart was being considered, he was 
transferred to a hospital in the United States. In the U. s. 
hospital, he was tested and found to be alive. This was 
reported in the "New England Journal of Medicine" in 1989. 

Similar reports keep appearing in newspapers, 
including the following: 

Seattle Post-Intelligencer, January '89: A Yakima, 
Washington woman who doctors once said was in a state of 
"cerebral death," emerged from a deep, five-month coma two to 
three days after delivering her baby. 

The Modesto Bee, October '89: A few days after a 
doctor asked Jennifer Keough's parents to donate the teenager's 
organs, the girl scratched out a misspelled but coherent 
message, "I wat to tak to my mom." When her mother arrived at 
her hospital room in Hollywood, Florida, Jenn if er waved and 
wrote notes to her. Because the respirator was connected, she 
could not speak. 

Kansas City Times, February '75: A wink of the eye 
saved S. William Winogrond just as a surgeon was preparing to 
remove his kidneys and eyes. He is fully recovered. 

When cases like these are reported, embarrassed 
physicians often dismiss them as "misdiagnoses." The case of 
baby Luis Alvarado, however, cannot be swept away so easily. 
Although the public is constantly reassured about "death" based 
on brain criteria, the Alvarado case makes clear that something 
is terribly wrong. 

Baby Luis Alvarado was born on September 6, 1989 in 
New York City. He looked like any other baby. He was fed and 
his weight gain was normal. He urinated and moved his bowels 
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and needed diaper changes and bathing -- just like any other 
baby. His blood pressure, body temperature, and skin color 
were all normal. 

Despite all these signs of life in baby Luis, a 
neurologist declared him "brain dead" two days after his 
birth. A week later, the same neurologist retested him twice 
and again declared him "brain dead." Because of this 
diagnosis, the parents were told by the hospital that they must 
obtain a court order to continue treatment for the baby. 

A court-appointed neurologist, Dr. Evia tar, testified 
on October 10, 1989 that she had tested baby Luis, using the 
"guidelines provided by the Task Force for the Determination of 
Brain Death in Children," and baby Luis was comatose, he had 
fulfilled these criteria, and was thus "brain dead." 

On October 18, 1989, the court ruled that baby Luis 
was dead and that life support could be removed. After 
appealing, the parents received permission from the court to 
have a doctor of their choice look at the baby. Their doctor 
said that the baby was definitely alive. The day after their 
doctor made that statement, the hospital, in defiance of court 
orders because the tests can be harmful brought in 
another doctor, Dr. Peterson, to retest the baby. Based on Dr. 
Peterson's findings, the hospital reversed itself in court, 
stating that the baby was now not "brain dead." 

This was not a case of error in the physicians' 
testing. Luis Alvarado, a living baby, was pronounced dead 
because he met all the criteria of the guidelines for the 
Determination of Brain Death in Children, including being in a 
coma. These guidelines were presumably used with the 143 organ 
donors in 1988 who were less than five years of age and the 184 

donors in 1989 of that age group. 

The Task Force which set up the guidelines for 
children provides a remarkable exercise in semantics. In its 
report, the Task Force begins by endorsing this statement: "Ar1 
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individual who has sustained irreversible cessation of all 
functions of the brain, including the brain stem, is dead." 
Then, illogically, the Task Force requires that the patient not 
have too low a temperature or blood pressure for age. 

A child who is able to maintain a normal, or near 
normal temperature or blood pressure cannot be "brain dead." 
The hypothalamus of the brain is the natural thermostat. The 
medulla of the brain controls blood pressure. In its 
guidelines, therefore, the Task Force is insisting that the 
child must have some functions of the brain when the child is 
declared "brain dead" because of no function of the brain. 

That illogical requirement was made "logical" by a 
feat of semantics. The Task Force simply defined what would be 
considered an "absence of brain stem function." Any function 
of the brain stem that had the bad luck not to be included in 
the definition of the Task Force could henceforth be 
disregarded as a function of the brain. 

The Task Force should not be completely blamed, 
however, for assuming that this nonsense would take wing. Who, 
for example, would quarrel with the success of the President's 
Commission for the Study of Ethical Problems in Medicine and 
Biological and Behavioral Research? 

In its 1981 report, "Defining Death," the Commission 
had urged the passage of a Uniform Determination of Death Act. 
The UDDA allows death to be pronounced when there is, 
"irreversible cessation of al 1 functions of the brain, 
including the brain stem." The UDDA became law in many 
states. Comatose patients whom nobody would have dreamed of 
calling "dead" 20 years ago, are now being declared legally 

dead in those states. 

If the President's Commission had promoted a law that 
said that death could be declared when there is, "irreversible 
cessation of all functions of the eye, including the optic 
nerve," it would have been given short shrift. Everyone knows 
that nonfunctioning eyes are not equal to death. Most people 
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have not objected to the UDDA's formula "death equals 

nonfunctioning brain" 

about the brain to come 

would include the medical 

because hardly anyone knows enough 

up with a logical objection. That 

profession. A 1989 survey of doctors 

likely to be involved in organ 

that 65% of them did not know the 
and nurses who 

transplantation 

were 

showed 

medical and legal criteria for "brain death." 

The new definition of death -- "brain death" -- is 

based on a new philosophy which claims that certain comatose 

people may be regarded as dead. Objections have not been 

raised because most people do not yet realize that it is a 

philosophy. The public is under the false impression that 

doctors have scientific proof that a comatose patient with a 

nonfunctioning brain is dead. Some doctors wish to expand the 

new philosophy of death so that other categories of patients 

may be declared · dead; for example, anencephal ic babies, 

vegetative patients, Alzheimer's patients, etc. 

The idea of considering the comatose as dead was first 

presented in 1968, one year after the first successful human 

heart transplant, in the "Journal of the American Medical 

Association." This article, "A Definition of Irreversible 

Coma," was by the Ad Hoc Committee of the Harvard Medical 

School. The Committee presented no scientific data to justify 

translating "coma" into "death." 

After the Harvard criteria were published by the Ad 

Hoc Committee, there was much discussion of the new philosophy 

of death in the medical literature. Shortly thereafter, 

several states passed laws allowing death to be declared using 

neurological criteria. This is perhaps an example of the 

frequently repeated dictum, "All social engineering is preceded 

by verbal engineering." 

In 1974, Willard Gaylin wrote in "Harper's Magazine": 

"The problem of euthanasia is well on its way to being resolved 

by what must have seemed a relatively simple and ingenious 
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method -- the difficult issues of euthanasia could be evaded by 
redefining death." Just a few years after Gayl in' s statement, 
the UDDA became law in many states. 

A patient may be declared legally dead according to 
the Uniform Determination of Death Act even though: The 
patient's heart is beating; he has circulation and respiration; 
he sweats and urinates; he has recordable blood pressure; the 
patient is turned to prevent bed sores; he is suctioned to 
prevent pneumonia, etc. No one, though, has explained how a 
corpse can get bed sores or pneumonia. 

In truth, from the patient's point of view, there is 
no need for a new definition of death. When a patient's brain 
has been grossly damaged, the patient-dies very quickly. Only 
in the rarest of instances have such patients lived beyond a 
few days. Dr. David H. Ingvar states: "The mean period of 
continuing activity of the heart is only three to five days. 
Total brain death is not a prolonged state and, of itself, will 
never be a major medical or economic burden to society." 

Since such comatose patients die quickly despite the 
assistance of a ventilator, there is no substance to the claim 
of the President's Commission that modern technology has 
created a great need for a new definition of death. It was 
because many legislators were convinced that there was such an 
urgent need that many states accepted the UDDA. 

There are very puzzling omissions in the 
recommendations of the President's Commission. This is a very 
important statement that I am going to make now: In the 
President's Commission's report, it states, "The dead do not 
autoregulate." Now, autoregulation includes control by the 
brain of temperature, heartbeat rate, hormone levels, salt and 
sugar levels, blood pressure, etc. These functions persist 
longer than other functions of the brain in comatose patients 
who are being assessed for brain death. To avoid making false 
declarations of death, the testing of autoregulation would seem 
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to be mandatory. Strangely, however, the Commission did not 

recommend that these functions be tested. 

The Commission presented a long list of caveats and 

tests of the brain. Its recommendations, however, were diluted 

enormously by the statement: "The 'functions of the entire 

brain' that are relevant to the diagnosis are those that are 

clinically ascertainable." The clinical tests which the 

Commission recommended are the following: 

* ice water in the patients' ears to see if their eyes 

move; 

* cotton touched to their eyes to see if they blink; 

* shining a light in their eyes to see if their pupils 

constrict; 

* twisting the patients' heads to see their eye 

movements; 

* putting a tube down the trachea to see if they cough; 

* disconnecting the ventilator to see if they breathe 

on their own. 

The first five 

Besides these reflexes, 

recommended for testing. 

the jaw reflex and the 

are tests of brain stem reflexes. 

only one brain stem function was 

The Commission did not recommend that 

snout reflex be tested, although the 

collaborative study 

death had shown 

persist longer than 

reason was given for 

stem reflexes. 

that was the largest study of brain 

that these two reflexes were likely to 

the reflexes that were recommended. No 

excluding the stapedial and other brain 

The Commission's recommendations are somewhat 1 ike a 

game of "Let's Pretend." Let's test a few reflexes and pretend 

that the whole brain cannot function. Let's test for a few 

drugs and then pretend that there are no drugs involved. It is 

virtually impossible to eliminate the presence of every drug by 

blood testing; there are thousands. Let's take the patient off 

the ventilator and pretend that he does not need the ventilator 
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to counteract inadequate pulmonary function. Patients with 
this condition can be harmed if taken off the ventilator. The 
condition has several causes, including trauma. 

Unlike the children's game of "Let's Pretend," the 
Commission's recommendations create grave risks. That the 
Commission would countenance such hazards would suggest that 
they perhaps had a greater interest in producing a large pool 
of organ donors, rather than in protecting critically ill, 
comatose patients. 

Medical experts testified to the Commission that the 
risk of mistake in a competently performed examination was 
"infinitesimal. " The medical experts were evidently wrong. If 
the Bayesian probabi 1 i ty theory were applied to the data that 
are presently available on brain death criteria, the 
theoretical risk of error "would hardly turn out to be 
negligible, let along infinitesimal." That quote is from Dr. 
Shewmon. 

There are recent reports in the medical literature of 
patients who recovered fully after having met all the clinical 
criteria for brain death. These recoveries would not have been 
predicted by the President's Commission, which stated that, 
"The published criteria for determining cessation of brain 
functions have been uniformly successful." 

Continuing of brain function 

supposedly brain dead has been discussed 

in those who are 

in several medical 
journals, and I have those listed at the end of this paper. 
Wetzel, and others, observed some unusual reactions in a donor 
undergoing organ removal. The records of nine other donors 
were then studied. In all 10 cases, as soon as the scalpel cut 
into the body, the blood pressure and the heart beat rate rose 
dramatically. These changes should not have happened since the 
entire brain of these donors supposedly could not function. 
Such changes in pressure and heartbeat rate occur in other 
patients undergoing surgery if they are not given enough 
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anesthesia. Comatose organ donors are not given any 
anesthesia, although they are given muscle paralyzing drugs to 
prevent movement during organ removal. 

The same reactions were seen in six brain dead donors 
by Cenci, et al, who state: "The rises in heart rate and blood 

pressure were always related to the application of a specific 

surgical stimulus and vanished immediately after it was 

stopped." 

The largest study of brain death, the Collaborative 

Study, reported on 503 patients over a two-year period at nine 

prominent hospitals under the auspices of the National 
Institutes of Health. An autopsy was done on about half of the 

patients who died during the course of the study. In 60% of 

the cases destruction throughout the brain could not be found. 

Forty-three percent of the patients who met the Harvard 

criteria did not have such brain destruction. In 10% of the 

cases, no abnormality of the brain could be found by direct 
visualization or observation under the light microscope. 

None of the brain death criteria are based on data 

that are scientifically valid. The same is true of various 

tests which are supposedly "confirmatory" of "brain death." 

These would include the EEG, the bolus blood-flow tests, 

ultrasound pulsations, PET scans, etc. 

Not only have the clinical criteria for brain death 

never been shown to be valid, but, according to the Bayesian 

probability theory, there is an inherent impossibility of 
validating them. In light of this, some have suggested that 
angiography be used to test for brain death. Angiography tests 
for blood flow to the entire brain. A dye is injected into the 

blood vessels and shortly thereafter the brain is x-rayed. 
Angiography can be toxic and may stop blood flow to the brain 

and could even cause death. 

ASSEMBLYWOMAN FORD: Ms. Coyle; may I ask you a 

question? You are talking about some very specific medical 
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conditions and criteria. Aren't those criteria to be worked 
out in the regulatory process, as opposed to during the 
legislative process? 

MS. COYLE: What I am trying to point out is, contrary 
to what the doctors who have just testified have said, what 
they are doing right now in other states which have these 
bills, under accepted medical standards, is very dangerous. I 
can give you several examples. 

ASSEMBLYWOMAN FORD: Are you a physician? 

MS. COYLE: I am not, but I have a degree in science, 

and I--

ASSEMBLYWOMAN FORD: No, you don' t have to be 
qualified or anything before this Committee. I am just curious. 

MS. NIEMEYER: I forgot to announce it, but she is a 
former biology teacher, plus being our Medical Research 
Director. 

ASSEMBLYWOMAN FORD: So basically you are offering the 
testimony as a way of rebutting the earlier statements made by 

some of the physicians? 

MS . COYLE: Yes . Giving such a dangerous test when 

all that need be done is to wait a few days, is not justified. 

If the patient's brain is grossly damaged, his/her heart will 
stop beating in a short time. The angiogram would be given not 
for the patient's benefit, but rather for the benefit of those 
who need organs, those who wish to do research, or those who 
would benefit financially from the premature death of the 
patient. 

A number of reports, moreover, show that brain 

function may continue although angiography indicates no blood 
flow to the brain. All of these are-- I have testimony in the 

back. 

Rabbi Shamuel Blech points out: "There is no 
diagnostic method for determining when total lysis 

(liquifaction of the brain) has occurred, nor has total lysis 
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ever been observed upon autopsy. Although the neurological 

causes are obscure, there is strong reason to believe that 

cardiac activity ceases long before total lysis could possibly 

occur." In the spring 1989 edition of "Tradition," Rabbi 

Bleich presents an analysis of Jewish law demonstrating that a 

declaration of death based solely on brain criteria is not 

acceptable in the Jewish tradition. 

Those who embrace the philosophy that brain death is 

equal to death of the person frequently mention the fact that a 

heart can be removed from the body and, if properly maintained, 

may continue to beat outside the body for a considerable period 

of time. Although this is true, it is not a valid argument. 

Most people are aware that people have lived with mechanical 

hearts for months. It is therefore not the organ of the heart 

that much be present and functioning, but rather the vital 

function of the circulatory system, which is part of 

maintaining the unity of the body. 

Pope Pius XII made a clear statement in the following 

teaching: "But considerations of a general nature allow us to 

believe that human life continues for as long as its vital 

functions -- distinguished from the simple life of organs -

manifest themselves spontaneously or even with the" -- I repeat 

this -- "or even with the help of artificial processes." 

It would appear, according to Pius XII, that a patient 

deemed to be brain dead who is breathing with the help of a 

ventilator, is alive. Respiration is a vital function carried 

out only by someone who is alive. The ventilator less 

properly called a respirator -- moves air. A ventilator can 

cause air to move in and out of the chest of a corpse, but it 

can never cause a corpse to respire. In a corpse there cannot 

be any respiration -- exchange of oxygen and carbon dioxide. 

The President's Commission viewed the brain as the 

primary organ or the regulator of the body's integrated 

functions. The Commission theorized that a patient who does 
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not exhibit certain brain functions has ceased to exist as an 
integrated entity. From this philosophy regarding the brain, 
the Commission rationalized that certain comatose patients 
could be declared dead even though they show many signs of life. 

Now, this next part is very important, and I would 
like your attention: The Commission the President's 
Commission -- deviated markedly from this philosophy when it 
made its recommendations for "brain death" testing. The 
Commission advocated as "relevant" the testing of five 
reflexes, although these reflexes have no integrative 
function. In contract, brain functions that are integrative 
were not recommended for testing. In other words, the 
Commission said, "We are saying they are dead because a person 
who is brain dead can't integrate." And then, when it came 
time to make the recommendations, they ignored the integrative 
functions of the brain, and all they offered were reflexes. 
And that is what doctors are doing now. They are testing 
mostly reflexes, not the integrative functions of the brain. 

ASSEMBLYWOMAN FORD: Ms. Coyle, I don't mean to cut 
anyone off, but your two colleagues also want the opportunity 
to testify. I would like to--

MS. NIEMEYER: I am not going to be speaking, and-
ASSEMBLYWOMAN FORD: But there are many other people 

who have been waiting patiently all day. I have already 
allocated 20 minutes to your speech alone, so I--

MS. NIEMEYER: She is almost--
MS. COYLE: Actually, I am not going to read all of 

it. I am almost finished. 
ASSEMBLYWOMAN FORD: I would appreciate it if you 

would just summarize it. I think we know where you are coming 
from, and the philosophical difference--

MS. COYLE: Okay. I just have three paragraphs that I 
want to read that are very important: 
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The President's Commission is not alone in this 

respect. Omission of testing of integrative functions is 

virtually universal. Even the Harvard criteria for brain death 

-- which are supposedly strict criteria -- omit the testing of 

the brain's autoregulatory functions. 

It is evident that when the integrative functions are 

tested, very few patients may be declared brain dead. This was 

made clear by the Collaborative Study's assessment of the 

Japanese criteria for brain death. These criteria require an 

abrupt fall in blood pressure. Control of blood pressure is 

one of the integrative functions of the brain. Only 4% of the 

503 patients in the Collaborative Study could be considered 

brain dead when an abrupt fall in pressure 

the testing of other 

also been required, 

dipped below 4%. 

integrative functions 

the percentage would 

was required. if 

of the brain had 

undoubtedly have 

Perhaps least understandable is the failure to require 

testing of the brain's control of the body's hormonal system -

endocrine system. That omission is remar-kable because the 

hormonal system itself regulates and integrates the body by 

means of hormones chemicals released into the blood by 

glands. The hypothalamus of the brain greatly influences this 

hormonal system. 

The hypothalamus may continue its inte·grating function 

even when there seems to be no blood circulation to the brain. 

Shrader and his colleagues reported that hormonal functioning 

continued in six patients, al though angiography indicated no 

blood flow to the brain. They concluded that circulation "too 

small to be demonstrated by angiography was maintained." 

I will stop there. May I include this written 

testimony in the transcript? 

ASSEMBLYWOMAN FORD: In the written transcript, sure. 

Mr. Tomicki, would you address perhaps just your 

recommendations, or specific changes, in light of the time. 
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MR. TOMICKI: I am going to do that, Madam Chairman. 
This morning I was shocked and stunned, and yet 

delighted, to hear Senator Ambrosio use the big "D" word 
relative to this issue. I was excited because it is what we 
have been kind of arguing for almost two years now. If we go 
back to his testimony, he used the words, "the brain is 
destroyed." The New Jersey Right to Life never took that 
position that we were looking for a standard where the brain 
required basic destruction. We kept saying, "incapable of ever 
functioning again." 

But, if the sponsor of the bill and I cannot 
conceive that Senator Ambrosio would ever say anything he 
didn't mean -- came forward here today in support of the bill, 
using it not once, but twice-- He said, "brain destruction," 
and that is the crux of the issue. No one should be declared 
dead until the circulatory, respiratory, and brain, including 
brain stem, are, in fact, incapable of functioning and are 
thereby destroyed. 

So, if the sponsor of the bill used the word 
"destroyed," then put that word directly into the bill. We 
could support that. 

In addition to that, we would recommend that you would 
add language-- Mr. Elmer Matthews, one of our learned 
colleagues, used the comment that. "coma" does not justify 
termination of one's life. So we would like to see an 
amendment in the bill that said: "No one shall be declared 
dead who is in a coma." If you added that, we could support it. 

Now, as to Commissioner Armstrong's encouragement on 
the religious exemption, as the bill currently stands, you can 
have a situation where you will have two people in the same 
health care institution, in the same room, with the same 
pathology. One has a set of religious beliefs, the other has 
none. One will be alive, and one will be dead. That is just 
patently ridiculous. So, therefore, we would recommend, since 
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part of the consensus that has been arrived at-- In putting in 

this religious exemption clause, make the severability clause 

that you have in this particular proposed legislation direct 

that if that religious exemption clause is stricken from the 

bill as a matter of court litigation, then the entire bill 

should go down. 

On line 32, page l of the bill, where you use the 

phrase, "currently accepted medical standards--" Several of 

the doctors testifying here have used the word "scientific." 

So we would encourage that you say, instead of "currently 

accepted medical standards," you would have the words, 

"scientifically valid medical standards," because it is science 

that we are talking about, so when you test a reaction it will 

always come out the same way. Water always boils at the same 

temperature. Water always freezes at the same temperature. So 

you must have scientifically valid medical statements. 

Lastly, the immunity section must be removed. How 

many of us in this room would go to our auto mechanic and get a 

redoing of our brakes on our automobiles, or a redoing of our 

transmissions, and then when we went to pay him, he said, 

"Well, if I have done this based on accepted mechanical 

standards, you will please give me immunity in case I screwed 

up--" It is patently false to put this out here this way, and 

it must be removed. 

And finally, just for the record, if you want to see 

it, there is an article in Tuesday's New York Times which 

talked about surgery, a new frontier; suspended animation, 

removing the person down to a near death state, mimicking many 

things that will be in these currently illusionary, medically 

accepted standards. We are buying a pig in a po~e if we buy 

this legislation, and we sincerely recommend that you consider 

the four changes we made. Then our organization could 

seriously consider supporting the bill. But at this time, on 

behalf of our over 52,000 members, we oppose both bills. 
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ASSEMBLYWOMAN FORD: Thank you. Dr. Ross? 
STEVEN ROSS, M.D.: Madam Chairman, members of the 
Committee. My name is Steven Ross. I am the Director of the 
Southern New Jersey Regional Trauma Center at Cooper Hospital. 
I am speaking to you as a practicing trauma surgeon, and I 
treat injured patients who have fallen under the umbrella of 
Assembly Bill No. 1413. 

I fully support the concept of a law to provide 
further legal background and definition for the declaration of 
death by neurological criteria. This bill could fulfill that 
need. There are several portions of the proposed bill which I 
feel I must oppose. 

Considerable effort has been spent to find a 
scientific basis for the determination of death. This led to 
the development of criteria not only for the determination of 
cardiopulmonary death, but also for the determination of 
irreversible brain death. The majority of this bill does 
service to that eff art. Sections 5. and 6. , however, are in 
direct contradiction to the scientific approach, by making 
death the subject of religious or moral opinion. 

At the Southern New Jersey Regional Trauma Center we 
see approximately 

approximately 500 

1800 injured patients a year, of whom 
have severe brain injuries. Although the 

Trauma Center's treatment of severe head injuries is designed 
to prevent irrevocable neurologic death,, on a yearly basis 18 
to 30 patients eventually progress to that end. It is 
extremely rare that young adults who most frequently suffer 
these major injuries have discussed their feelings regarding 
brain death with family members. We therefore will be faced 
with a situation where other individuals, such as family 
members or religious leaders wi 11 impose their wi 11 and their 
perceptions of death on the patient. 

How is a physician to be sure whether a family member 
actually has a knowledge regarding the patient's personal 
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religious beliefs or moral convictions, or whether it is 

extrapolated from their own beliefs? In addition, how can the 

physician be certain that the objection to the pronouncement of 

brain death stems from these personal religious or moral 

beliefs, or from the normal response of any individual to try 

to delay or prevent the death of a loved one? In my 

experience, the majority of objections to the pronouncement of 

brain death from families have come when the individuals were 

uneducated with regards to the concept, or were in the throes 

of the normal grief response and desired not to see their loved 

one passed on. 

Under this law, those individuals who meet the 

er i teria for pronouncement of neurologic death, and because of 

religious or moral objection, must be maintained for a 

prolonged period of time on life support, and will impose a 

serious burden on an already overburdened tertiary medical care 

system. They will require maintenance in intensive care 

units. At this point, New Jersey's existing tertiary care 

hospitals, particularly the trauma centers, do not have 

adequate critical care facilities to provide for the number of 

patients requiring critical care. For every patient who is 

maintained on life support after meeting the criteria for 

neurologic death, other patients who might well benefit from 

such intensive care and return to functional life in society, 

may be denied such care. This situation already occurs 

occasionally, even without the added burden of maintaining 

these living dead. 

With the approach of rationing of heal th care 

resources, this may further reduce the resources available to 

the living. The care required for these patients is extremely 

taxing, not just economically and resource-wise, but 

emotionally on health care staff, particularly if it interferes 

with, or is perceived to interfere with the care of salvageable 

patients. Who is to pay for such care? Who will assure that 
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the resources used to care for these irreversible, 
unsalvageable patients will not be taken from those who may 
remain alive and functional? 

In the current climate of cost containment in health 
care and priority setting in expenditures of health care 
dollars, as well as the resource allocations required in the 
triage of health care -- intensive care settings -- this is the 
most nonproductive use of the 1 imi ted resources that could be 
envisioned. This bill represents one step forward and three 
steps back in the development of rational determination of 
death standards. On one hand, it endorses a rational and 
scientific approach to death pronouncement, but on the other 
rejects it for an emotional approach. 

If sections 5. and 6. must be retained, I urge you to 
reject this measure. Without those sections, I would endorse 
it wholeheartedly. 

ASSEMBLYWOMAN FORD: Thank you, Doctor. Denise Payne? 
D E N I S E A. P A Y N E, R.N., M.P.A.: Assemblywoman 
Ford and members of the Committee: Thank you for al lowing me 
the opportunity to speak to you today. I regret that the 
conditicn of my voice is going to limit my comments to those 
which are the most germane. 

My name is Denise Payne. I am the Executive Director 
of the New Jersey Organ and Tissue Sharing Network, which is a 
federally certified, State-approved organ procurement 
organization--

ASSEMBLYMAN NAPLES: Denise, excuse me. They are 
having difficulty hearing you in the back. 

ASSEMBLYWOMAN FORD: She can't talk any louder. Do 
you have written comments? (no response) 

MS. PAYNE: I will try to speak as loud as I can. We 
are a State-approved and federally certified organ procurement 
organization, which is responsible for the recovery of organs 
and tissues for transplantation. 
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The Network is opposed to the passage of Assembly Bill 

No. 1413, known as the New Jersey Declaration of Death Act. 
The intent of this Act is to legally define death by statute. 
While New Jersey needs a Definition of Death Act, there are 
many problems associated with this proposed legislation. 

If passed by the Legislature, the Network's ability to 

recover organs would be seriously impaired. New Jersey's rate 

of organ recovery per million population is currently one of 

the lowest in the country. Sections 5. and 6. of the bill 

cause the greatest problem for the Network. These sections 

would restrain a physician from declaring death based on 

neurological criteria if _that diagnosis was contrary to the 

patient's religious or moral convictions. 

All organ donors must be declared brain dead before 
sol id organs can be recovered for transplantation. This bi 11 

would allow individuals outside of the medical community to 

override a medical diagnosis which is based on scientific 

findings. That would not only burden the family with making 

the diagnosis of death, but would strain already scarce health 

care recources and add significant costs to the heal th care 

system. With advancing sophistication in medical technology 

and care, the ability to sustain the bodily functions of a 

brain dead individual will markedly increase. 

Additionally, this proposed legislation is not 

consistent with the Uniform Definition of Death Act as proposed 

by the Uniform Law Commission and adopted by over 44 other 
states. We believe that the current wording would create more 
problems than the bill would solve and may lead to confusion 
and a decline in life-saving organ recovery. 

I thank you for this opportunity. If there are any 

questions, I would be happy to answer them. 

ASSEMBLYWOMAN FORD: Thank you. Are Frank Kowar and 

Joseph Bush here? (affirmative response from audience) 
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J 0 s E p H E. B u s H, JR.: Thank you, Madam 
Chairwoman. Members of the Committee: I am Joseph Bush, and 
this is my colleague, Frank Kowar. We are members of the Board 
of Church and Society of the Northern New Jersey Annual 
Conference of the United Methodist Church. There are two 
conferences in New Jersey. 

ASSEMBLYWOMAN FORD: Again, I would ask you to speak 
up a little bit. These microphones are for recording purposes, 
not for sound projection. 

MR. BUSH: Certainly. I would like to address my 
comments primarily to the New Jersey Advance Directives for 
Health Care Act. I address you this day as an individual 
citizen of the State of New Jersey, as well as a member of the 
United Methodist Church. 

There are 150,000 United Methodists in New Jersey, and 
we have 10 retirement homes in the State, all but one of which 
provide medical care for our aging residents. The Methodist 
homes have endorsed the bill for advance directives. 

The United Methodists affirm the right of individuals 
to make decisions concerning their 
Social Principles -- which appear 
Faith" in our authoritative "Book 
follows: 

own medical treatment. Our 
alongside our "Articles of 
of Discipline" read as 

"We recognize the agonizing personal and moral 
decisions faced by the dying, their physicians, their families, 
and their friends. The ref ore, we assert the right of every 
person to die in dignity, with loving personal care and without 
efforts to prolong terminal illnesses merely because the 
technology is available to do so." 

We would therefore tend to be supportive of any 
measures by the State to acknowledge, safeguard, and· enforce 
the right of individuals to choose concerning their medical 
treatment. Recognition of the validity of so-cal led "1 iving 
wills" is essential for legally securing this moral right of 
the individual. 
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This is not to say, however, that in New Jersey among 
United Methodists there is universal support for the New Jersey 
Advance Directives for Health Care Act being considered right 
now by this Committee. At the 1989 session of the Northern New 
Jersey Annual Conference, a resolution was passed endorsing the 
version of this bill that was then before the Legislature. At 
our conference session, there was considerable debate. The 
house was quite evenly divided, and a standing vote was 
required for the final vote. At issue for us was not whether 
individuals and their families should be the ones making the 
medical decisions or whether "living wills" should be "legal." 
In fact, there seemed to me to be a broad consensus -- and, 
indeed, very strong feelings in support of living wills and 
a patient's right to decide. 
particular bill strengthened 
to make medical decisions, 

At issue for us was whether this 
or weakened an individual's right 
as that right has so far been 

defined by decisions 
particular, two aspects 
troubling to us: 1) 

of the 

of the 

stricter 

State Supreme Court. In 
Advance Directives Act were 
criteria used to justify the 

removal of artificial hydration and nutrition than other types 
of medical treatment; and 2) the provision for the exemption -
of religious institutions. 

There is nothing, as far as I know, in Methodist moral 
teaching that would suggest that artificial hydration and 
nutrition are categorically different from other types of 
medical treatment. Moreover, it seems to me that to impose 
treatment including artificial hydration and nutrition -
against a patient's wishes is to violate that patient's dignity 
and, indeed, his or her physical person. I cannot see how 
freedom of religious expression can confer on religious 
institutions the right to commit what to my mind would be 
battery. 

If a patient's right to choose concerning medical 
treatment is to be adequately protected from infringement, al 1 
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comparable medical ipstitutions in the State should be subject 

to the same policy, and that policy should be free from 

distinctions of medical treatments based on a particular 

group's moral valuations of such treatments. 

Furthermore, during that floor debate at our 1989 

session, concern was expressed for the likely majority of 

people in this State who, despite all educational efforts, will 

not provide their physicians with advance directives. Will 

their right to refuse treatment be respected if this bill 

becomes law? The bill currently before this Committee states 

that no presumption is being hereby established regarding the 

treatment of those individuals who will not have executed 

advance directives. But in the actual decision-making of 

institutions and physicians will there not be a tendency to 

treat such individuals more aggressively? Certainly I think 

this will be the case concerning artificial hydration and 

nutrition. Paragraph b. of section 16. states: 

"Nothing in his Act shall be construed to provide 

authorization for the health care representative, or any other 

individual acting pursuant to this Act, to direct or implement 

the withholding or withdrawal of artificially provided fluids 

and nutrition necessary to sustain life in the absence of 

explicit instructions to that effect in the patient's advance 

directive." 
For us, this is a very disturbing paragraph. 

At the last session of our Northern New Jersey Annual 

Conference in 1990, with these same concerns and reservations 

in mind, the Conference did not discuss this bill to either 

endorse it or condemn it. Instead, we passed a rather insipid 

resolution calling for our churches to study the issue. This 

is not because we are unconcerned. Rather, it is because we 

are deeply concerned, but our feelings on the matter are mixed. 

To summarize my own sense of United Methodist opinion 

on this matter in the Northern New Jersey Conference: 
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l) We strongly affirm a patient's right to decide 
concerning medical treatment; 

2) We support the use of advance directives and wish 
to see them consistently enforced· by law; 

3) We remain concerned about the protect ion of the 
right to choose in those cases where there is no advance 
directive; 

4) We do not distinguish morally or theologically 
between artificial hydration and nutrition and other forms of 
treatment; and 

5) I should at least hope that our United Methodist 
institutions would not want to be exempt from the State's 
policy in this matter, and I do not think it wise to allow for 
such exemption. 

I would also like to say that al though it may seem 
that New Jersey constituents are polarized on these issues, and 
that religion energizes and complicates this polarization, 
there does seem to me to be a larger ecumenical consensus 
appaearing in these matters. Although I am a Methodist, my own 
position which I have here outlined has been greatly informed 
through my reading of Roman Catholic moral theologians. Most 
recently, a joint United Methodist/Roman Catholic statement on 
this subject was issued after three years of dialogue. 
Entitled, "Holy Living and Holy Dying, the statement reads: 

"We affirm that the obligation to employ 
life-sustaining treatments ceases when the burdens -- physical, 
emotional, financial, social for the patient and the 
caregivers exceed the benefits to the patient. The application 
of excessive procedures, sometimes encouraged by the ingenuity 
of modern medical technology, does not reflect good stewardship 
because it does not serve the purpose for which God gave life." 

Also recently -- and this is more of a comment having 
to do with the New Jersey Declaration of Death Act -- the 
Orthodox Chief Rabbinate in Israel issued "Directives" allowing 
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for the determination of death on the basis of neurological 
criteria. It was translated and reprinted in "Tradition" in 

the summer of '89. New Jersey policy is divided enough by 

partisan politics. It seems to me a shame to let it be divided 

further by partisan religion, especially at a time when the 
religious traditions concerned may themselves be growing less 

divided on the issues in question. 

In closing, I would 1 ike to thank the Cammi ttee for 
hearing me. I would also like to thank Mr. Armstrong and the 
Bioethics Commission for their excellent work on this and the 

other vital issues facing them and us. I sincerely hope that 
the Cpmmission will be adequately funded. 

ASSEMBLYWOMAN FORD: Thank you. Mr. Kowar, is there 

anything you would like to add to that? 

FRANK W. KO WAR: Yes, Madam Chairman. I would like 

to read into the record a portion of a brief of the General 

Board of Church and Society of the United Methodist Church of 

the whole United States. It is an amicus curiae in support of 
the petitioners, Lester L. and Joyce Cruzan, the parents and 

co-guardians of Nancy Beth Cruzan. This was presented to the 

Supreme Court of the United States in October of '89. It is 
further support of what Joe has stated in his remarks here 
concerning the hydration and nutrition: 

"In particular, amicus believes this Court's 
evaluation of Nancy Cruzan' s 

artificial nutrition, and the 

life, should reflect three 

tradition and conscience: 

interests in the withdrawal of 

State's interests in prolonging 

principles fundamental to our 

"First, life should not be assessed in purely medical 

terms. Life and death, as amicus understands them, are an 

integration of the spiritual, emotional, and physical aspects 

of being. 

"Second, the goal of prolonging the physical life of 

the body at al 1 costs, in whatever form, is radically 
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inconsistent with _amicus' understanding of the proper respect 
of life and for death. 

"Third, choices about how best to cope with the 
natural ending of life are, at bottom, intensely personal and 
family decisions, best made within the confines of the family." 

When, as in the present case, the choice of the 
individual is not known with certainty, the family should play 
a critical role as a surrogate for the individual. Government 
intrudes deeply, and without sufficient justification, into the 
sanctity of the individual and the family when it seeks to 
dictate the standards by which these profoundly personal and 
family decisions must be made, and when it refuses to afford 
the family its proper role in making these decisions. 

"Health care is inadequate when it fixes its attention 
solely on the body and its physiological functions as is any 
religion that focuses its interest entirely on the soul." 

"From the Health Care Delivery and Policy Statement of 
the 'Book of Resolutions of the United Methodist Church,' 
adopted in 1980 and in the 'Book of Resolutions,' page 240, the 
1988 edition: 

"Indeed, to ignore the spiritual or mental dimensions 
of a person while addressing physical injury or illness as is 
scientifically is scientifically· irresponsible, as 
religiously irresponsible to treat spiritual needs and 
the physical and mental dimensions of the human body. 
deeply rooted principles have particular application 

it is 

ignore 

These 

in the 
issue before this Court. Evaluation of the interests at stake 
should not be premised on an impoverished understanding of the 
meaning of health and life. A failure to acknowledge that life 
encompasses the integration of physical, mental, emotional, and 
spiritual being, could well eschew the analysis by improperly 
dimensioning this Court's assessment of the legitimacy of a 
person's decision to forego life prolonging treatment in the 
event of permanent loss of consciousness. 
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_"Conversely, failure to acknowlege these traditional 

understandings may result in an exaggerated assessment of the 

strength of the State's interest in preserving elemental 

physical functions, notwithstanding the permanence of the 

condition and the contrary wishes of the patient and the 
family." 

Madam Chairwoman, we thank you very much for allowing 
us to present these, and I don't envy the Committee their work 
in trying to sort all of this out. 

ASSEMBLYMAN NAPLES: May I have a copy of that, or the 
citation? I would like very much to read it. 

MR. KOWAR: Yes. 

ASSEMBLYMAN NAPLES: My number is in the book. I 

think anybody here can--

MR. BUSH: We also have a copy of the statement of the 

Chief Rabbinate, and an article about "Holy Living and Holy 

Dying," if you want that, and copies of my statement. 

ASSEMBLYMAN NAPLES: Okay, but I want to read that, 

too. Thanks a lot. 

ASSEMBLYWOMAN FORD: Andrea Augenbaum, New Jersey 

State Nurses Association? 

A N D R E A A U G E N B A U M: Thank you., Madam Chairman. 

The New Jersey State Nurses Association wi 11 present written 
testimony to the staff. I am not going to read that testimony, 
because you have had a long day. 

I just want to tell you that we support S-1208 and 
s-1211 as they are presented. We support the Commission's 
work. We were part of the group that brought about the 

Commission. We have a member on the Commission. 

other nurses who are members on the Commission. 

There are 

We have 

followed their work closely, and we support what they support. 

If you decide that you do not want the religious 

exemption, we will support that, and live with that, too. 
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bill. 

We need a bill. The nurses in New Jersey need a 
What we are asking is that you pass a bill. Again, we 

support the Commission. 

ASSEMBLYMAN NAPLES: Unamended? 

MS. AUGENBAUM: Well, you could amend for the 
religious exemption. We would be okay with that. 

ASSEMBLYMAN NAPLES: All right. 

ASSEMBLYWOMAN FORD: Thank you. Is Mr. Cunningham 
still here, from the New Jersey Association of Health Care 
Facilities? (no response) Janet Marks? 

J A N E T M A R K S: Madam Chairman and Cammi ttee members: 
Thank you for waiting for me. 

My name is Janet Marks. I am the Legislative 
Coordinator for Concerned Women for America of New Jersey. I 
am speaking on behalf of Marie Ransome, who is the State 
Director, who is not able to be present today. 

Concerned Women for America is a national, nonprofit, 
public pol icy organization of over 700,000 members, which is 
dedicated to the protection and preservation of traditional 
family values and constitutional principles. In speaking for 
the State Director, I am here today representing 10,000 
families and members of CWA of New Jersey, to speak in 
opposition to the above-listed "death" bills -- appropriately 
tagged -- that are being reviewed by this Committee. We oppose 
these bills because of the overall lack of respect for the 
sanctity of life. 

For example: A-1413, the New Jersey Declaration of 
Death Act, or the brain stem death bill, declares comatose 
patients legally dead who otherwise are breathing, have a 
heartbeat, and normal blood pressure. This bi 11 is lethal to 
the patient because the doctor involved is fully protected from 
any civil or criminal liability. Plus, a dying patient who is 
labeled "brain dead" could be prolonged on machines solely for 
the purpose •Of finding a suitable donor for his organs. The 

103 



organs are then sold to another patient. I believe it is a 
case where those who are unable to protect themselves may fall 
open prey to the evils of society. 

The living will bills allow starvation and dehydration 
of certain patients, especially the elderly and infirmed. 
These living will bills are not necessary. Right now in New 
Jersey a person can sign a power of attorney and appoint 
someone to make medical decisions for him when he is unable to 
do so. The present power of attorney, however, does not give 
sweeping immunity from liability, as do Assembly Bill Nos. 2514 
and 16. 

My own father-in-law, who recently passed away at the 
age of 66, almost died eight years earlier. I wonder if bills 
such as these were the law eight years ago, if my husband would 
have had those cherished years with his father. 

As a doctor friend of mine recently said to me, "A 
doctor is not God. God appoints the time when a person is to 
die or to survive and live, not doctors." This message is 
applicable to legislators, as well, and quite appropriate in 
response to these "death" bills. Please consider this when 
voting on these bills. 

Thank you. 

ASSEMBLYMAN NAPLES: I just want to say that special 
interests are not God either. 

ASSEMBLYWOMAN FORD: Thank you. Theresa Gleason? (no 
response) Ira McManus? (no response) Howard Nathan? (no 
response) 

I R A M c M A N U S, R.N. : (speaking from audience) I am 

Ira McManus. 

ASSEMBLYWOMAN FORD: Oh, I'm sorry. 

MR. McMANUS: I am a registered nurse in the State of 

New Jersey, so I am speaking as a registered nurse, not 

necessarily representing anyone's views except for my own. I 

am kind of dismayed to see that the Nurses Association is 
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supporting the bill. Apparently a lot of them have forgotten 
the fact that when they first went in as students perhaps, and 
saw that first patient who was maybe in a comatose state, with 
the horror that struck them at that time, knowing that a person 
had to be that way-- I don't think that any of us, in our 
student days, ever considered death as a sentence for any of 
these people. 

I want to discuss first the living will bills. That 
is the generic term on them. First of all, I feel that they 
were misnamed, if nothing else, because they have nothing to do 
with the living and everything to do with the dying. Second of 
all, they are not wills at all. Third of all, they are death 
directives, as far as I am concerned. You are asking a person 
to make uninformed consent. This was mentioned earlier by 
someone else, but that is what it is -- uninformed. You are 
asking someone to sign a piece of paper to tell them about 
something that might happen seven or eight years down the road, 
and you are asking them how they feel about it today -- to make 
a decision for the future. 

Also, another reason I oppose it is, the Euthanasia 
Society started the idea, which automatically causes concern 
and reservation at the onset, as far as I am concerned. Also, 
many patients do change their minds. People will change their 
minds. They fill out a bill and they may forget to change it 
like they do with wills. 

it. 

People might just not get around to 

Also, there are some murky definitions. When you 
start talking about different aspects of artificial means and 
terms 1 ike "heroic measures," "terminally i 11," "reasonable 
expectations," what do all of these terms mean? These terms 
change from time to time, and it is also different from person 
to person. It is going to be almost impossible to control this 
type of a practice. It will be malpractice suits galore. 
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Also, without a doubt, this is a form of euthanasia. 
I think someone pointed out that there are many ways to 
euthanize in our society. There is an active way, a passive 
way; a direct and an indirect; a voluntary and an involuntary 
way. Most certainly, this bill would have to be at least a 
passive way of doing it, and also that applies to the brain 
death bill, as we call it. The bill is leading us down a 
slippery slope of legalized euthanasia. 

Now, it was not surprising to me to find that nursing 
homes and extended care facilities today endorse that. You 
just have to look past the surface on this. You have patients 
in nursing homes. You have people waiting to get in, who 
cannot get in at this point because many of the nursing homes 
are full. But you have a lot of people who in 1965, 1970, 1975 
left their estates in a 1 i ving trust, if you wi 11, to be pa id 
to the nursing home to take care of them for 1 ife. Maybe in 
1960 it was $800 a month. The nursing home, in a sense, is 
taking a loss on that. 

Well, lo and behold, we have Mrs. Jones down the road 
waiting to get in here, and her estate is going to leave $7000 
a month. And Mrs. Smith around the corner there with the tube 
feed, is really not as valuable anymore. In fact, she is a 
direct detriment to the nursing home. Hence, the lady down the 
road can get it as soon as they unhook the tube feed, which 
will be allowed by the laws. And that goes for the death bill 
as well. 

Why don't the insurance companies 
because of money. Many of the grass 

favor 

roots 

it? Simply 

bioethical 
committees also receive funds from the insurance companies. In 
fact, over $100,000 was given by the Prudential Foundation to 
the New Jersey Citizens' Bioethics Committee. Also, seven to 
nine seats on the Bioethics Commission were filled by members 
and supporters of the New Jersey Citizens' for Bioethics 
Committee. Furthermore, a former publicity person who for five 
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years served on the New Jersey Citizens' Committee T. 
Patrick Hill -- who also testified before the Senate Judiciary 
Cammi ttee, is now the Director of Education for the Combined 
Right to Die and the Concerned for the Dying in New York City. 

Also, insurance companies will refer, or start 
referring their clients to that institution that aggressively 
terminates the patients, rather than giving them the benefit of 
the doubt, thereby saving themselves millions and millions and 
billions of dollars in the future. 

I want to talk about the death bill for a minute -
the New Jersey Declaration of Death Act, Senate Bill No. 1208. 
I have a question: Why are we trying to redefine death? It's 
funny, one of my daughters-- I took her to the hospital where 
I worked a couple of years ago, and I tried to explain a 
patient on a respirator, or a ventilator -- which is the proper 
term. She said, "Wel 1, what's the matter?" I said, 
"Basically, this patient is dying." She said, "Well, what if 
you took him off the machine?" I said, "Well, that patient, 
with that particular problem would be dead." On the way home 
she was talking to my son, and she said, "I' 11 ask Dad. " She 
goes, "Dad, is that patient just a little bit dead?" And I 
said, "No, you can't be a little bit dead. You are either dead 
or you are not dead. There is nothing in between." Until 
now. This is in between -- this bill here. 

The only sure fact of yes, he is dead, no, he is not 
dead-- It puts this in the middle. of a wide gray area, which 
we could all play around in. 

I am a nurse. I work very closely wi~h these 
patients. Dr. Ross, who testified earlier-- I happened to 
work in a hospital in the capacity of a nurse on a neurology 
floor for several years. I took care of hundreds, literally 
hundreds of Dr. Ross' patients. He is a very fine physician. 
Many of the patients -- I think he referred to numbers of 500 
or so per year who were brain damaged or whatnot-- Many of the 

107 



patients who are considered brain dead, or what we call now 
"essentially brain dead," or in a persistent vegetative state, 
which can all be used interchangeably-- I don't know who we 
are kidding by trying to say they cannot. But, a lot of these 
patients do come out of it. It doesn't take maybe three 
weeks. It might take six months. I have had patients come out 
of it in a year. In fact, a couple of instances were read 
about earlier by Pat Coyle up here, and I could give you a 
couple more: 

Memphis Commercial Appeal: 
(phonetic spelling), just as his 

It says: Philip Cockerman 

liver was going to be 
removed-- A twitch of his foot saved his life. 

Another one: Sherry Lockem (phonetic spelling), just 
before having her vital organs removed-- The 11-year-old girl 
was declared dead 20 minutes before, but moving fingers alerted 
the doctors that she wasn't dead. 

In the "Journal of Clinical Neurophysiology," in 
1988-- Seven patients who had been clinically brain dead, 
recovered. There were articles in there regarding that. 

There were other ones, too. I am not going to go into 
a lot of this stuff here. 

I have countless case histories myself of patients who 
are either considered brain dead or essentially brain dead or 
what they call now a DNR status, which allow, in many cases, a 
person to just take the curtain and draw it around a patient 
and let the patient die,. because there is no interest in that 
patient anymore. 

What we are doing now is-- We ·have a voiceless 
patient, or a voiceless human being. Up unti 1 now, in the 
State of New Jersey, we have allowed the patient to have some 
kind of input. This bill-- It has been suggested today by 
some physicians, as well as some other 
even take out that part of the bill. 
support the bill one bit at all -- the 

interested parties, to 
First of all, I don't 
way it is, or even any 

kind of death bill at all, because it is not needed. 

108 



Also, the malpractice-

away the rights of the patient. 

The immunity obviously takes 

It also takes away the rights 

of the living family, which perhaps has to live with the idea 

that maybe that wasn't impossible; maybe that person could have 

lived. Also, the bill doesn't spell out anything. It has no 

guidelines. It says in the bill-- Everybody behind me 

hopefully had an opportunity to read it. It says in there that 

it will be determined within 120 days after the enactment of 

the bill, and then the blanks will be filled in later. So you 

guys are going to pass a bill, perhaps, and then let them fill 

in the blanks later. That is absurd. 

Also, it says you can amend it any way you see fit as 

time goes on. That is absurd. It is proposed to eliminate 

sections 5. and 6. Basically that would mean that the family 

is out of the picture in the whole process -- in the whole 

decision process whatsoever, 100%. In other words, don't get 

the family involved. Let the medical community decide what's 

best. That's wrong, too. 

What is "brain death"? Now, I have listened today to 

everybody. I was here first thing this morning. I did not 

hear anybody prove scientifically-- I have yet to hear a 

scientific consensus as to what brain death is, because there 

isn't any. It's a myth. It is more appropriately called, 

maybe, "brain handicapped," maybe "brain disabled." It is 

interesting, because we do protect all the handicapped. We 

have ramps for the people in wheelchairs and whatnot, but we 

protect the handicapped. This person is handicapped. He is 

voiceless, handicapped, and what we are doing is proposing to 

terminate his life. 

Basically what we are saying is that this person who 

is handicapped and disabled is society-useless, and therefore 

it is society-useless people's death. Since when is the state 

of dying equal to death? Now, we can prove that life and 

living is scientific-- We can prove that scientifically, but 
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we cannot establish when brain death occurs scientifically, 
except in the absence of a heartbeat, the circulatory system, 
etc. , because that is the only criteria whereby you can tel 1 
that the brain is not functioning. You need a brain stem in 
order to maintain a blood pressure. You need a brain stem in 
order to maintain circulation, to maintain a heartbeat. 
Therefore, if you have a heartbeat and you have circulation, 
you have life -- period. It's clean and simple. 

ASSEMBLYWOMAN FORD: Mr. McManus, in light of the 
hour, may I ask you to try to wrap up and conclude your remarks? 

MR. McMANUS: I do have a couple of other things. 
Also, there are a lot of drugs. It is interesting. This is a 
fact: You have a drug called Decadron, which is a steroid, 
which can be administered to a person. Basically it will, in a 
sense, dry the brain up a little bit to allow a little bit more 
room in the head. What happens is, if the brain is expanded it 
is pushing against the skull and the head, and you don't have 
enough room to allow circulation to take place in the head. 

We have, coma scales we call them, the Glasgow 
(phonetic spelling) coma scale for example. The lowest you can 
get is a three; the highest is a 15. I had a patient where at 
2:00 it was three, at 5:00 it was a 10, and at 7:00 it was a 
three again because of the administration of medicines. It 
responds very quickly to medicine. In the absence of a drug, 
for example, you could easily -- in some of these patients 
mimic your criteria, as you call it, for brain death. 

You can't maintain temperature control if you are 
brain dead. An EEG-- I challenge, probably any doctor to 
really accurately read an EEG. I was told recently that there 
are only about 10 qualified specialists in EEG reading in the 
whole State of New Jersey. I am not sure if that is true or 
not, but that is what I was told. You can pick up any kind of 
interference anywhere, on a bed, on the vibration of the floor 
-- of an ice machine on the floor below -- or anything. 
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Organ transplants is one of the reasons why this is 

coming up, and I just want to draw up a quick scenario, and 

then I have a couple of other points to make. You have a 

25-year-old female and a 65-year-old female, and they are both 

on ventilators and they are both considered brain dead. At 

that point they become dead. Neither of them, before that, is 

worthwhile to society at all. They are both dead. Well, lo 

and behold, when you pronounce them both dead, what happens is, 

the 65-year-old-- Let's say she has been on drugs, her kidneys 

are not that good, and everything else is not good. They will 

unhook her and she will become stage two of death, which is 

real death. Okay? She was dead. Now she is dead dead, rather 

than just dead. Well, the 25-year-old girl all of a sudden 

becomes of value to society now, because what does she have? 

She has usable parts. This sounds maybe almost out of this 

world, but it's true. She becomes of value to society now. 

There are laws on the books in certain states now 

where they are proposing that you must take these organs out of 

people and sell them in order to defray the costs of the 

hospital bills of the uninsured. So we are approaching that. 

So that person becomes society useful again. Well, you are not 

going to pull that person off the ventilator, because she is 

useful to society. It's kind of scary. So the other lady 

becomes permanently dead, instead of just dead. 

The other question is: If the person is really dead, 

why don't we just bury them? Why do we have to wait for their 

heart to stop beating? 

I am concerned about the broadening of the 

definitions. We are going to start including Alzheimer's 

victims in this, and various degenerative and organic brain 

syndromes, and other persistent vegatative state patients will 

end up being in this type of thing. As I said, we are using 

essentially brain dead now as a criteria. 
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If there is any doubt whether a patient is dead, why 
don't we give the benefit of the doubt to the patient? What we 
are doing is trying to take that away. Why are we trying to 
redefine death? 

One statement here-- Actually, I am going to 
continue, because I have a couple of other things to do here. 
We, as a society, should be uncomfortable with equating dying 
with death. Declaring a person with brain damage or a person 
who is brain handicapped dead does not make it so. Just saying 
it, doesn't make it so. The term "brain dead" in the future 
will become the ultimate label feared by the infirm and the 
elderly and the mentally handicapped, and their families. Just 
by calling a dying or a comatose patient dead does not make it 
so. 

I heard someone here mention death with dignity. I 
want to read something. When a person is allowed to starve to 
death with dignity, as they call it, which is a--

ASSEMBLYMAN NAPLES: Life with dignity. 
MR. McMANUS: Well, it is death with dignity. They 

are trying to prolong death--
ASSEMBLYMAN NAPLES: No, life with dignity; I'm sorry. 
MR. McMANUS: You are trying to speed up death. 

You're saying it is life with dignity? 
ASSEMBLYWOMAN FORD: Mr. McManus, the purpose of this 

hearing is not -- and I caution the Assemblyman also -- to have 
an interchange or an argument back and forth. We still have a 
few more people who have also waited all day to testify. Some 
of what you are saying is repetitious of what we have heard 
before. 

MR. McMANUS: That's right, and I am--
ASSEMBLYWOMAN FORD: I respect your right to come 

forward and say it -- put it forth on the record. I just ask 
that you summarize your points, and conclude. 
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MR. McMANUS: I have about 10 lines to read, and then 

I have one paragraph to summarize. 

ASSEMBLYWOMAN FORD: Thank you. 

MR. McMANUS: This is a patient dying with dignity: 

His mouth becomes dried out, becomes caked or coated with thick 

material. His lips become parched, cracked, or fissured. His 

tongue becomes swollen and might crack. His eyes sink back 

into their orbits. His cheeks become hollow. His mucosal, or 

the lining of his mouth becomes dry and cracks, and also his 

nose-- His nose starts to bleed. His skin hangs loose and the 

body becomes dry and scaly. His urine becomes heavily 

concentrated, causing a burning of the bladder. The lining of 

the stomach dries out causing dry heaves and vomiting. He 

develops hypothermia and his temperature goes up. I have seen 

108 degrees. His brain cells will begin to dry out, causing 

convulsions. His respiratory track dries out, giving rise to 

very thick secretions that can plug his lungs and cause death. 

Eventually the major organs fail, including his lungs, his 

heart, and his brain. Then death. Where is the dignity in 

that? 

Concluding, what ever happened to dying a natural 

death? Isn't a dying brain really part of the process and a 

logical and natural occurrence? Why are we now proposing to 

abort the lives of yet another group of silent human beings? 

Thank you. 

ASSEMBLYWOMAN FORD: Thank you. Rita Riccardo? 

R I T A R I C CARD 0: Thank you. I appreciate being able 

to be here for just a few minutes. I will cut this short 

because I know you have had a long day. We have all had a long 

day. I appreciate your indulgence, because this is my . _first 

try at being a witness and giving testimony. 

I represent the New Jersey Advocates for the 

Disabled. Since one must be in a coma to be called brain 

dead-- If you are in a coma we feel you are disabled, and we 
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certainly feel as though we want to be somewhat of a spokesman 
for the disabled. 

However, I would like to say that I don't envy you as 
a Committee with this tremendous decision before you. If one 
thinks, "I cannot be called brain dead because of my religious 
convictions, but the fellow next to me, well, he's dead-- It's 
too bad, but he didn't have any religious convictions on 
that." Or, if we don't have enough brain dead individuals, 
where are we going to get our transplants? That frightens me a 
little bit. 

New Jersey Advocates are also particularly interested 
in a section of the bill -- the Declaration of Death Act bill 

which is the removal of medical liability, which could very 
well encourage medical discrimination against the poor and the 
disabled. They run the risk if medical liability is removed 
under the terms of this bill. As stated in section 7., lines 
42 to 48: "A 1 icensed heal th care practitioner," and so on and 
so forth, "pursuant to this Act, shall not be subject to 
criminal or civil liability or to discipline for unprofessional 
conduct with respect to those actions." 

Now, added to this risk to the patient is the fact 
that brain injuries often require lengthy and expensive 
treatments. It is unfortunate, but they do. Hospitals may 
suffer financial loss from uninsured and Medicaid patients. 
The "New England Journal of Medicine" notes- a significant 
association between monetary factors and an increase in the 
death rate of Medicaid patients by 6% to 10%. That is 
disconcerting information, especially regarding brain death, 
since there are definite economic incentives for declaring poor 
patients brain dead. For instance-- I am not. going to tell 
you the story; I am going to let you read it, if I may. It is 
from a newspaper, and rather than read it--

ASSEMBLYWOMAN FORD: We will make it part of the 
record. 
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MS. RICCARDO: I would appreciate that, and I will 

give you this. It is simply about Pamela James from the State 

of Ohio, who was a 33-year-old welfare mother. She was 

apparently diagnosed within 25 minutes of being taken to the 

emergency room of a hospital -- St. Vincent's in Ohio. She was 

declared brain dead. Her parts were immediately disassembled. 

Apparently, after it was over they felt it might have been too 

soon. As the article goes, indeed, "Did Doctors Act Too 

Soon?" So, if I might leave this for you--

I'll just say a few little things about-- Needless to 

say, we feel that through the Declaration of Death Act bi 11, 

our society is given the power to write off disabled, comatose 

patients. This is inhumane and, as a group in this society, we 

ask the Committee to vote against this bill. 

Now, on living wills, we are asking the same thing. 

They are being promoted in the media as giving rights. 

Actually, this is not true. Patients now have the right to 

reject or 

designate 

acquiesce to treatment. 

what they wish, their 

When they are not able to 

families-- Who is more 

interested than their families? They can consult with the 

physicians. The living will bills and advance directives bills 

will remove the say of the families, and will force the 

physician, even if it is against his best medical judgment, to 

follow the living will, no matter how old it may be. 

Now, on the Federal level, just an interesting note: 

It is the Senate Finance Committee which has promoted a bi 11 

which requires hospitals and doctors to provide patients with 

information on living wills. Now, I' 11 tell you-- I hate to 

admit it, but am I getting to that point soon? I don't know if 

I go to a hospital if I want that kind of information. I want 

them to do the best they can for me. That is al 1 I would be 

interested in. 

The proposed requirement was tucked away in a 

deficit-cutting bill approved on October 13, 1990 by the Senate 
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Finance Committee. The bill provides that hospitals and 
doctors that did not comply with the requirement would not be 
able to treat Medicare patients, a major source, as we al 1 
know, for most health care providers. 

The New Jersey Assembly Health Care Policy Study 
Commission held a hearing in Newark on October 9 of this year. 
Assemblyman James McGreevey said: "The goal of Medicaid reform 
is to improve access to care in addition to saving money." 
Several times during the proceeding, he noted that of the $2.2 
billion spent on Medicaid in New Jersey, three-fourths of the 
money went toward the care of the elderly, the disabled, and 
the blind -- groups that make up just one-third of Medicaid. 

The New Jersey Advocates for the Disabled is concerned 
in this atmosphere of cost savings that the savings will be 
made at the expense of our most vulnerable citizens -- the 
elderly and the disabled. And, we are all going to be there 
one day. We might be fortunate enough never to be disabled, 
but we will be elderly. We are very disturbed by the paragraph 
in Senate Bill No. 1211 and Assembly Bill No. 16, page 3, lines 
17 to 26, which include: "Mental health institutions, 
facilities, or agencies, or institutions, facilities, or 
agencies for the developmentally disabled--" Now they are all 
going to get the big push for living wills. Has our society 
degenerated to the point that we have to kill patients to cut 
costs? 

As I said, I appr.eciate what you, as a Committee, are 
trying to do. I would just hope that you will keep in mind to 
search for truth and righteousness. Thank you very much. 

ASSEMBLYWOMAN FORD: Thank you. Gregory Millman? 
GREGORY MILLMAN: My name is Gregory Millman. I 
am a free-lance journalist in New Jersey. I am here as a 
private citizen. I don't represent any group. I am very 
concerned about the New Jersey Declaration of Death Acts that 
are before the Committee. 
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Not long ago, the respected British television 

network, the BBC, sent a camera crew to the United States to 

examine brain death. About half a dozen brain dead people 

talked to the British journalists. They were mothers, 

husbands, children, fathers, secretaries, sailors, corporate 

executives, all leading healthy, happy, productive lives after 

having been declared brain dead. 

For example: Dave Churchill pilots a riverboat in 

Alaska. He sustained an accidental head injury, and was taken 

to the hospital where doctors tested him for brain death. 

ASSEMBLYMAN NAPLES: How soon afterward -- if I may 

ask -- did he pilot a boat aft~r having been declared brain 

dead? 

MR. MILLMAN: Well, within a matter of months, sir, is 

my understanding. 

ASSEMBLYMAN NAPLES: The diagnosis was correct? 

MR. MILLMAN: Well, obviously, it wasn't. The tests 

that were used were: they shone a light in his eyes; they put 

a tube down his throat; they squirted ice water in his ears, 

and so forth. He didn't respond. The doctor was convinced 

that he had a corpse on his hands. The interesting thing about 

this was that Dave Churchill later told the BBC about his 

experience. He said, "I could see them as plain as day." Now, 

this was a man who was passing the test for brain death. "I 

could hear them hollering at me. I could see them looking into 

my eyes. I could hear them hollering at the other doctors. 

There was no way I could respond. I couldn't move my lips. I 

couldn't move my eyes, nothing." Fortunately, Dave Churchill's 

doctor was not in any hurry to remove his organs. More time 

and more tests eventually did show that Dave Churchill was not 

dead after al 1. When the BBC caught up with him, he was 

swinging that big pilot's wheel, steering his boat around the 

bend of one of those majestical Alaskan rivers, with the 

mountains in the background. He said, "I love this river." 
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Well, Dave Churchill was lucky, because some doctors 
are in a hurry, and they don't take all of the pains that Dave 
Churchill's doctor took before they sign a death certificate 
declaring someone brain dead. There are about 30 different 
categories for brain death. 

On March 6, 1988, the welfare mother we heard about 
briefly, Pamela James, went to the St. Vincent's Medical Center 
in Ohio, and the emergency room doctor conducted just a few of 
the tests that Dave Churchill had watched his own doctor 
conduct on him. The tests lasted less than five minutes. The 
doctor diagnosed brain death. Pamela was unconscious, of 
course, and she couldn' '1; get a second opinion. Within hours, 
an organ procurement team removed all of her leg bones, her 
kneecaps, Achilles tendons, liver, kidneys, chest cartilage, 
and the main arteries to her heart. In fact, there really 
wasn't enough left of Pamela to call it a corpse. But she may 
not have been any more dead than Dave Churchi 11 before the 
surgeons dismembered her. 

As Dr. Sean O'Reilly, a Professor of Neurology at 
George Washington University told the BBC, "If a doctor or a 
committee declares a person to be dead before they are dead, 
they will be dead within a very short time if there is a rush 
to take organs." 

In St. Louis, the BBC television crew talked to a girl 
named Polly Scott who had an unfortunate habit of taking 
drugs. One day she took too many, and an ambulance rushed her 
to the hospital where she was declared DOA -- dead on arrival. 
Like Dave Churchill, she was fully conscious through all of the 
tests, and she heard her doctors declare her brain dead. But 
her parents refused to accept the diagnosis, and they insisted 
that the doctors continue to treat their daughter's corpse. 

Within days, Polly's corpse revived. As she talked to 
the BBC interviewer about her experience, she smoked a 
cigarette. Of course, we all know how unhealthy that is, but 
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Polly can probably be excused if she has less than total faith 

in medical science now. Polly was lucky that she had parents 

who could fight for her life. 

There was a man named Ramirez who was not so lucky. 

When this 19-year-old Hispanic immigrant collapsed in front of 

a convenience store in Costa Mesa, California, on April 20, 

1988, someone cal led an ambulance, and Mr. Ramirez was rushed 

to the Hoeg Medical Center, about 40 miles southeast of Los 

Angeles. Mr. Ramirez was not carrying any identification, much 

less an organ donor card. It happened that a doctor associated 

with that hospital had a heard disease and needed a heart 

transplant. The New York Times reported that even though Mr. 

Ramirez had drugs and alcohol in his system, he was declared 

brain dead. His heart was transplanted into the body of the 

doctor at the very time his parents were searching for their 

lost son. When they found him, he had no heart. 

On September 20, 1989, the columnist, Mike MacElroy, 

of the New York Daily News wrote about a thriving traffic in 

the organs of crack victims who were brought to the Jacoby 

Hospital in the Bronx. He wrote: "The crack harvesting 

process is not illegal or even rare. It is a very important 

business finding clean hearts, kidneys, livers, and eyes." But 

the stories of Polly Scott and Dave Churchill are not uncommon 

either. One study concluded that as many as one in 12 of the 

people who are declared brain dead by various tests are really 

alive. 

It is no surprise that we live in an age of 

nightmares; we live in an age of nuclear weapons, chemical 

warfare, destruct ion of the environment. We 1 i ve with many, 

many nightmares, but from this nightmare there is no waking 

up. I believe it is up to the Committee here to protect the 

people of New Jersey from the nightmare of being declared dead 

when they are really alive. Otherwise, it could happen to any 

of us; too much to drink at the office New Year's party, a pill 
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to help you sleep, a bad bump on the head and a trip to the 
hospital, and what next? May God save us from ourselves and 
from our doctors. But you can save us from this law by voting 
to kill A-1413 and S-1208. 

Thank you. 

ASSEMBLYWOMAN FORD: Thank you. Edward Daly? 
E D W A R D D A L Y: This won't be too long. As you can 
tell by looking at me, I am a senior citizen. I am a member of 
the American Association of Senior Citizens, Inc. 

The AASC was in existence informally for a number of 
years before incorporating in New Jersey in 1988. Our networks 
in New Jersey and several other states are for the purpose of 
furthering the welfare of senior citizens. AASC networkers 
sponsor and participate in bioethics conferences, and have 
testified in several state legislatures on bioethical issues. 

We are opposed to both of these bills. The members of 
our group are opposed to these bills because they may endanger 
the lives of senior citizens and other citizens of New Jersey 
if they are enacted into law. 

The cost of medical care keeps rising at the same time 
the senior citizen population is increasing, while the 
population of employed taxpayers is decreasing. Medicare and 
Medicaid are one of the great expenses for State and Federal 
governments. 

When these facts are considered altogether it is clear 
that government agencies have an interest in keeping down 
medical costs, and that measures taken to keep down costs 
inevitably have an important impact on senior citizens like 
myself. For this reason we find the provisions in Senate Bill 
No. 1208 and Assembly Bi 11 No. 1413, which place the 
responsibility for the medical standards of brain death in the 
hands of the Department of Heal th and the Board of Medical 
Examiners, to be very dangerous. The State of New Jersey could 
gain financially if medical costs for senior citizens and 

120 



certain comatose patients could be reduced by premature 

declarations of death and termination of life support. The 

medical standards for death should not be left to the 

Department of Health and the Board of Medical Examiners. Death 

is a permanent condition. It should be based on valid, 

scientific evidence, not on the decisions of bureaucracies. 

Why do bills S-1208 and A-1413 not require that any 

standards set by the Department of Heal th and the Board of 

Medical Examiners be based on scientifically valid evidence? 

In a matter as important as the declaration of death of a 

patient, anything less than scientific validity in the medical 

standards that are used for brain death is unthinkable. The 

failure of S-1208 and A-1413 to require scientifically valid 

medical standards for declaring patients dead is made a 

thousand times worse by the provision in the bills to free 

doctors of criminal or civil liability or discipline for 

unprofessional conduct if they act in good faith. 

Carpenters, painters, mechanics, dentists, and other 

professionals are not free from liability if they make a good 

faith effort. A carpenter has to build safe stairs; he can't 

make a good faith eff art. A car mechanic, as Mr. Tomicki 

mentioned before, has to fix your brakes. He can't make a good 

faith effort. Why should a doctor be free to make a good faith 

effort and declare a comatose patient dead, and then be free of 

every type of liability, including civil and criminal? 

Again I remind you that although S-1208 and A-1413 are 

dangerous, they are especially dangerous for us, senior 

citizens, in a climate of government cost containment. · 

In January of this year, a 79-year-old grandfather, 

Harold Sabolsky, of Ottawa, Canada, was declared to have been 

brain dead for 10 weeks. It was decided to disconnect his life 

support system. His family gathered around his bed to be there 

for his last moments. When the ventilator was disconnected, 

the gentleman's two-year old ·grandson called out from the 
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doorway, "Grandpa." Grandpa sat up, extended his arms to his 
grandson, and just recently Mr. Sabol sky bought a new car and 
has been driving around Ottawa. I don't want to be another Mr. 
Sabolsky with these brain dead bills. 

Rabbi Tannalow (phonetic spelling), who has written 
widely about medical ethics, has said: "A law that does not 
require doctors to use reliable methods to pronounce death is 
an immoral law." New Jersey is a State known for its concern 
for the weak and the vulnerable. We must retain these high 
standards by passing laws which provide adequate protections 
for our weakest members. Protection must be built into the 
laws themselves, and not left to bureaucracies. Bills S-1208 
and A-1413 do not provide such protection, and we feel they 
should be rejected. 

Thank you very much. 
ASSEMBLYWOMAN FORD: Thank you, Mr. Daly. 
Howard Nathan? I apologize, Mr. Nathan. I called you 

before, and I thought you weren't here. 
HOWARD NATHAN: That's okay. Ira came up instead 
of me. Thanks very much. I'm sure you are very exhausted, as 
am I. 

I am Howard Nathan. I am Executive Director of the 
Delaware Valley Transplant Program. We provide organ and 
tissue donation services for 26 hospitals in southern New 
Jersey. Our parallel organization is the New Jersey Network 
for Organ and Tissue Sharing. 

I come here today to support Senate Bill No. 1208, 
with the exception of sections 5. and 6., as-do the New Jersey 
Bar Association, the New Jersey Hospital Association, the New 
Jersey Medical Society, and the New Jersey Nurses Association. 

My experience in the last 13 years has brought me face 
to face with about 1000 families who have been in this 
situation of having a brain dead loved one. I can tell you 
that what; they are looking for is a specific diagnosis from the 

122 



attending physician to declare that patient dead. Most of 

these people have not thought about this. It is not 

necessarily something that we all think about day to day at 

breakfast or dinner. But when they are faced with this 

situation, they depend upon the attending physician and the 

consultants to determine whether that person is alive or dead. 

In those situations, perhaps the families may confuse 

emotional issues with religious beliefs. Obviously, when we 

lose a loved one, we are very emotional and we don't want to 

let go. As Dr. Ross testified, that is not an unusual 

response. But that should not be confused with-- A patient 

who is dead by brain criteria is no different than someone 

whose heart has stopped. There has been well documented 

literature, and you have heard much testimony about that. 

I do want to share one other thing: In conjunct ion 

with the transplant issue, I am not here only as an advocate of 

organ transplant recipients -- and there are thousands waiting 

-- but for the families who may be in a situation where they 

get an opportunity to donate. Those families that I have 

talked to afterward are very thankful for the opportunity to 

save someone else's life, and we communicate that to them. 

So, al 1 in al 1, I want you to keep two things in 

mind: Death by brain criteria is the same as death by any 

other criteria. Death is death. This bill should not put the 

family in the position of having to make that determination for 

their loved one. It is a medical issue, and I think it really 

should be kept that way. 

Thanks very much. Oh, one other is sue: I want to 

leave with you case law in New Jersey called Strackon v. 

J.F.K., which you may be familiar with. It is a brain death 

situation that went to the Supreme Court of New Jersey, where 

brain death has been recognized by case law. It is a case from 

1980. I will leave that with you. 

ASSEMBLYWOMAN FORD: Thank you. Jeryl Maglio? 
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J E R Y L M A G L I 0: I am a licensed nursing home 
administrator. I represent the Andover and Lincoln Park 
Nursing Centers, which is about 1400 beds in the State of New 
Jersey. 

heard. 

We oppose s-1211 for many of the reasons you have 

To quickly outline some of them: Obviously, the 
withholding of food and water is euthanasia, and you have heard 
many of the issues with regard to that -- equal to active 
euthanasia. In fact, in Holland, where euthanasia is legal, 
citizens, particularly the elderly, look dubiously on the 
health care profession, and avoid, rather than seek medical 
attention. There, hundreds of thousands of patients die each 
year, not from their pathology, but from euthanasia. 

One of the other reasons that we oppose the bill is 
because nonreligious affiliated institutions may not-- We 
cannot reject these new accepted medical practices and, in the 
case of Nancy Ellen Jobes, who happened to have been our 
patient, if that were to occur again, we could lose our license 
if we did not submit to the wishes of the family. 

Also, under section 20b. , we, as heal th care 
providers, would be required to educate our patients about 
living wills and to assist them in executing living wills. 
This violates our very moral, ethical, and religious 
conscience. In addition, we would be mandated to inform 
physicians, nurses, and other health care professionals of 
their rights and responsibilities under this Act, even if we do 
not agree with them. Really, the question is: Does the 
advance directive legislation supersede our constitutional 
rights of freedom of thought, freedom of speech, and freedom of 
religion? 

Also, it would condemn certain groups of people to 
being nonentities with no rights, not even that of life. These 
people are declared, by designated individuals -- many of whom 
they have never known and would not choose themselves-- These 
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designees can be two doctors who have no affiliation with the 

patient. They can be a relative not necessarily chosen by the 

patient. Once the patient is declared incompetent, this person 

can state what the patient would have wanted. And this 

evidence does not have to be beyond a shadow of a doubt. In 

fact, the New York Supreme Court differed with the New Jersey 

Supreme Court on cases with identical issues. 

Of course, you have heard the criteria about terminal 

condition and sapient state. Of course, the terminal 

condition-- We disagree with that, too. With the terminal 

condition, the patient does not have to be in eminent danger of 

death. Many of our Alzheimer's patients, cancer, diabetes-

You have heard this before, so I won't belabor it. In fact, 

40% of our 1400 patients would probably meet these criteria. 

If these patients could not eat, themselves, many who have to 

be spoon-fed would be subjected to death by starvation, if this 

legislation were enacted. They do not even have a living 

will. They need only be incompetent in order to lose the right 

to choose for themselves. If one does not think this is 

possible, there are many cases in the Ombudsman's Office in 

which the patient did not request that the feeding tube be 

removed; the family members did, and the patient was not even 

consulted. In the well publicized Hilda Peters case, the 

feeding tube was removed at the request of her boyfriend, and 

he is under investigation -- I don't know if the investigation 

has been completed -- for possibly poisoning her. 

Regarding physicians' decisions differing, obviously 

in the Nancy Jobes case there were prominent physicians who did 

differ about her condition, who still, to this day are-- Two 

said she was in a vegatative state and two said that she was 

not. There were many shadows and doubts as to whether that was 

the right decision, and yet our criminals are afforded more 

protection. 
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And what about financial considerations? You have 
heard an awful lot about-- We are 90% Medicaid in our 
facility, and if living wills were in operation-- This is a 
statement that was made by a financial analyst of the Heal th 
Care Financing Administration. It came under a cost-saving 
initiative action. He said: "If living wills were in 
operation in all 50 states, the nation could save $1.2 billion." 

There are a few other points, but I will just quickly 
say, patients' rights-- Patients already have a right to 
refuse treatment. However, we, as heal th care practitioners, 
are guided into thinking that we should assist patients in 
dying, instead of giving them care, because they are sick and 
will inevitably die. It is clearly discrimination. You have 
heard from the handicapped and the elderly, and we agree with 
their position. 

In the case of attending physicians in our nursing 
homes, most of them only get a reimbursement of $7 a day. It 
is very, very difficult for doctors to visit the patients and 
adhere to even minimum requirements at $7 a day. These same 
physicians will be given the ultimate authority to decide who 
lives and who dies. 
see the patient, but 

What about 

In many cases, they don't even bother to 
take the wishes of the family. 
if some of the recent New Jersey court 

decisions were changed, or were, well, overturned, as possibly 
happened in New York and California. They have taken 
dissenting views with the same cases. This. demonstrates that 
even in circles where life and death issues are supposedly very 
clearly understood and deliberated, the controversies are 
diverse and the potential for abuse so great that we cannot 
afford to endanger the lives of our constituents, certainly not 
our nursing home patients, by subjecting them to this harm. 

And, of course, you have heard that starvation is not 
painless. You have heard a lot about that. Statements we 
frequently share among the elderly, whether at home or in 
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institutions, 

die in peace. " 

ourselves out 

for attention. 

are: "I don't want to be a burden." . "I want to 

These are very common. Many times we say them 

of despair or loneliness, frustration, or even 

If statements like this were ever used, as has 

occurred in recent court decisions, as clear and convincing 

evidence when one is silenced by medical disability that one 

would desire death, we feel that certainly 80% to 90% of our 

patients in a nursing home would be in eminent danger of death 

with dignity, without the ability to defend themselves. And, 

in most cases that arise, the patient is not in eminent danger 

of death in which treatment is futile; that is, requesting to 

discontinue treatment. It is the case where the patient's only 

illness is old age, senility, they are there for ordinary 

comfort care, and no extraordinary measures are being asked to 

be discontinued. The patient, in most cases, is not even 

consulted. 

In states where there are living wills, less than 20% 

of the population have them. What about the other 80%? Those 

who have such documents, in most cases, do not fully understand 

the implications, the misconceptions, the misnomers, such as 

terminally i 11 versus a terminal condition; irreversible 

illness, such as diabetes; the patient never returning to a 

cognizant sapien state and our senile elderly will never 

return to a cognizant sapien state -- and, of course, ordinary 

versus extraordinary. Well, now in our nursing homes, 

spoon-feeding a patient can be considered an extraordinary 

measure to take. 

Beneath the rhetoric of the right to die legislation, 

what I think the bottom line question we are asked to evaluate 

is: Why should someone live if their life is worthless and has 

no meaning? In response, I believe to serve and care for 

another person, even if they are of no use to us, is an act of 

charity. I do believe that true human dignity does not lie in 

our freedom to choose, but in our desire to become more like 
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our Creator, and our Creator teaches us: "Thou shalt not 
kill," and "Thou shalt love thy neighbor as thyself." 

Just a few concluding statements comparing war and 
peace to the Universal Declaration of Human Rights, which was 
promulgated by the United Nations and was the result after the 
Second World War. A few statements made by the Pope on his 
tour to America-- One of the things was: "The Universal 
Declaration of Human Rights is the fundamental document of all 
human beings. Every human being, according to this Universal 
Declaration is endowed with dignity that must never be 
lessened, impaired, or destroyed, but must be respected and 
safeguarded if peace is to be built up." 

It goes on to say that the most important of human 
rights that are universally recognized are those of life, of 
liberty, of security, and the personal rights to food, 
clothing, and having sufficient heal th care; also our freedom 
of conscience and of religion. These, all taken together are 
in keeping with the substance of the dignity of the human 
being. Nowhere does it mention a right to die. It goes on to 
say: "The spirit of war springs in its basic meaning and grows 
to maturity when the inalienable rights of man are violated." 

In the Second World War, the injustice that was 
violated was that against the handicapped whose quality of life 
had no value, and inevitably soon to follow, the social order 
was destroyed, and then everyone knows what followed that. Any 
violation of human rights, even in peace, is a form of warfare 
against humanity. 

In modern civilization, sensitivity to the spiritual 
dimension of human existence is diminished as a result of 
certain premises which reduce the meaning of human life to 
chiefly material and economic factors. This cannot be more 
evident than right here in New Jersey the living will 
legislation which reduces the value of life to meaninglessness 
for the purpose of ending it. 

128 



ASSEMBLYWOMAN FORD: Ms. Maglio, may I just ask you to 

summarize? You have been testifying for 15 minutes. My list 

has two more people, and I have to end the hearing at 5:00. 

So, in deference to them--

MS. MAGLIO: Okay. Well, I think that pretty much 

would summarize basically what we would like to say. 

ASSEMBLYWOMAN FORD: Thank you. Theresa Gleason? 

THERES A GLEASON, R.N.: Thank you, Chairwoman 

Ford and members of the Committee -- the ones who are left who 

stuck it out -- for the opportunity to testify in behalf of our 

organization, the National Nurses for Ethical Concerns. This 

represents at least 400 nurses in New Jersey and across the 

United States, including nurses who are outside of the 

country. It has affiliation with New Jersey Right to Life 

Nurses, National Right to Life Nurses, the International 

Catholic Nurses Association, and other organizations. 

I would like to say that because of my opposition to 

these bills, I hope to inform these groups, through anything I 

can do, to muster -up a continual challenge to defend life. 

We would like to comment on the Declaration of Death 

Act -- S-1208 and A-1413. If you were to look in the medical 

literature for the various criteria for brain death-- This 

should help you to put your teeth into some scientific 

background. If you examine the Harvard criteria, the 

President's Commission's criteria, the Minnesota criteria, in 

fact all of the criteria, you will note that the first 

requirement is that the patient be in a coma. 

At the beginning of August 1968, the Ad Hoc Committee 

of the Harvard Medical School first declared that certain 

comatose people should be considered dead. This was done one 

year after Dr. Christian Barnard performed the first heart 

transplant. The Harvard Committee gave no scientific proof for 

translating coma into death. It was not science, but rather it 

was an edict. Calling a comatose person dead is a 

contradiction. Only a living person can be in a coma. 
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Furthermore, we would 1 ike to point out the weakness 
of the criteria that are being used for brain death. In the 
interest of brevity, my remarks wi 11 be confined only to one 
aspect of the brain death criteria the EEG, the 
electroencephalogram. In the EEG, electrodes are attached to 
the scalp in order to detect the electrical activity of the 
cortex, the outermost portion of the cerebrum. The EEG tests 
only a few millimeters below the scalp. When an EEG is given 
to a patient who is being considered for brain death, the 
patient is usually in the intensive care unit and, as you have 
heard, heart monitors, ventilators, and other items in the room 
may produce artifacts in the EEG tracing. 

When a patient has electrical activity on the brain 
but the activity is low, it can be masked by the noise that is 
created by other machines in the ICU, the nurses' movements, 
etc. Bickford and his coworkers tested the ability of 
electroencephalographers to interpret the EEG. Records of low 
brain activity were used. Types of "R" waves from an 
electrocardiogram were then superimposed upon the low EEG 
records. Bickford found that fully trained 
electroencephalographers -- the technicians were unable to 
recognize reliably EEG slow wave activity; that is, less than 
25% of the amplitude of the electrocardiogram appearing on the 
record. In other words, a record may appear to be a flat EEG, 
when actually slow brain activity has been hidden by 
interference from other ICU machines. 

It should be remembered that the 
electroencephalographers tested by Bickford were fully 
trained. The largest study of brain death is the collaborative 
study of the NIH -- the National Institutes of Health. Fully 
trained electroencephalographers gave their opinions as to 
whether or not the patient had a flat EEG. Then, a panel of 
senior EEG consultants reviewed 303 of the EEGs. The opinions 
of the consul tan ts differed from the opinions of the 
electroencephalographers in 13% of the cases. 
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Since experts have such a high level of disagreement, 

and since electroencephalographers often cannot r~cognize slow 
activity when the record is contaminated by noise from the ECG 
-- the electrocardiogram, it seems less than ethical that EEG 
evidence is being used to declare comatose patients dead. 

Furthermore, a flat EEG does not mean that the 

situation is irreversible. Drugs, cold, shock, trauma, various 

diseases can cause a loss of brain activity which is 
reversible. People have had EEG activity return after weeks or 

months with a flat EEG. Jorgensen showed return of EEG after 
eight hours of a person meeting the clinical criteria for brain 
dead. The EEG detects activity only a few millimeters below 

the scalp. Researchers have reported that patients with flat 

EEGs may sometimes have brain activity deeper inside the 

brain. Such activity in the inner part of the brain has been 

reported by several researchers -- Carbinel, Phizer, Binchu 

(names spelled phonetically), for example. The EEG is quite 

complicated and is difficult to give properly. 

As of August 1, 1984, only 1433 individuals have been 

certified by the American Board of Registration for EEG 

technologies. Also, to interpret the EEG properly is very 
difficult and requires highly trained clinical 

neurophysiologists. By the end of 1984, the number of 

physicians certified by the American Board of Qualification in 

Electroencephalography. was at that time only 533. These 

statistics indicate that in the United States, with its 
population of millions, there is a good possibility that the 
person testing a comatose patient to determine his brain 
activity may not be adequately qualified. 

There are ma~y weaknesses in the EEG in the 
determination of brain death. What we have just said about the 

EEG can also be said about other tests of the brain, including 

the clinical tests and the blood flow tests. We will be very 

glad to send you articles from medical literature to verify the 

statements made in this testimony. 
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ASSEMBLYWOMAN FORD: Thank you. 
ASSEMBLYMAN NAPLES: Thank you. 
ASSEMBLYWOMAN FORD: Kim Citro? (no response) That 

is all the names I had, and I want to thank those of you who 
stayed throughout this hearing. 

Assemblymaz Naples, do you have any further comments 
for the record? 

ASSEMBLYMAN NAPLES: Very quickly I just want to 
say-- I want to commend you, first, for doing a beautiful 
job. I know what it is like to conduct a hearing. (applause) 
Thank you, too, for the honor of allowing me to sit here. I 
know what it is like to Chair -- I am the Chairman of the 
Assembly Education Committee -- an eight-hour hearing. It's 
really tough being fair to all points of view. 

I heard a lot of emotion, wholesome emotion. There is 
a difference between emotion and irrationality based on 
commitment. People know where I stand, obviously, being the 
sponsor of A-16. But I learned a lot, and I respect every 
point of view. 

Lastly, I just want to say that Lisa Randall 
Assemblywoman Randall -- the co-sponsor of Assembly Bill No. 
16, from Bergen County, was going to be here -- she called me 
-- but she had to be in court. 

Thank you very much again, Marlene. 
ASSEMBLYWOMAN FORD: Okay, thank you. That will 

conclude the public hearing on this package of bills. We will 
put out, obviously, a public notice when we are going to hold a 
hearing on whether or not to release the bills from Committee, 
and what shape and form those bills will take. But I am sure 
that the Comm.ittee members will be interested at this point in 
reviewing some of the testimony that was presented -- some of 
the written testimony. As you can see, I have about six inches 
high of new documentation to read on this. So I thank you for 
your--
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MR. TOMICKI: (speaking from audience) Madam 
Chairman, may I ask if you will allow me to put something else 
on the record? (no response) 

One of the things that we forgot to do today, trying 
to accommodate the Committee on time-- We have testimony from 
a Dr. Paul Byrne, who is an expert in this field. We would 
like the opportunity, on behalf of New Jersey Right to Life, to 
submit that, along with an article on brain death criteria, for 
incorporation in the record. 

ASSEMBLYWOMAN FORD: Okay, no problem. 
MR. TOMICKI: We will deliver that to the Committee. 
Would it be the Chairman's position that you will wait 

for the transcript to be done before the Committee will--
ASSEMBLYWOMAN FORD : I don ' t know when the transcript 

wi 11 be done. I don't know how backed up they are. I would 
anticipate trying before the end of the year to schedule 
another hearing on this, but right now my schedule is also up 
in the air because of the Speaker changing the Committee 
meeting date. So I am not quite sure when the Judiciary 
Committee will be regularly scheduled to meet again. But as 
you know, you will get plenty of notification on it. 

MR. TOMICKI: We thank the Chairman. 
ASSEMBLYWOMAN FORD: Thank you. That concludes the 

hearing. 

(HEARING CONCLUDED) 
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This memorandum is submitted to the Assembly Judiciary 
Committee for the purpose of informing the committee of the 
position of the New Jersey Catholic Conference with respect to 
eleven bills dealing with advance directives, medical powers of 
attorney and declaration of death which are the subject of this 
public hearing. 

We first address the New Jersey Declaration of Death Act 
(S-1208), see also A-1413. By the terms of S-1208, an individual 
whose circulatory and respiratory functions can be maintained 
solely by artificial means, and who has sustained irreversible 
cessation of all functi9ns of the entire brain, including the 
brain stem, shall be declared dead. The Catholic Conference 
supports this bill because it sets the standard for declaration 
of death as total brain death. The bill recognizes that the 
actual determination of death is to be limited to those 
situations where all activity of the brain has ceased, including 
that of the brain stem. We believe it is more properly within 
the province of the Legislature and not the courts to set such a 
standard. We regard this measure as a protection for human life 
because it sets a standard which prevents a premature 
determination of any person's death. This bill draws the line at 
life's end where it should be drawn, not at some point earlier 
when health or consciousness is fading. 

We next turn to the "New Jersey Advance Directives for 
Health Care Act," S-1211 (A-16 and A-2514 are identical bills). 
In addressing S-1211, we think it important to note that an 
earlier version of the Declaration of Death bill (now S-1208), 
was amended to accommodate the beliefs of certain religious 
persuasions (see sections 5 and 6 of S-1208). We submit that 

Representing the Archdiocese of Newark, Diocese of Camden, Diocese of Metuchen, 
Diocese of Paterson, Diocese of Trenton and Byzantine Catholic Diocese of Passaic 
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similar considerations ought to be given to the beliefs of other 
groups who find that S-1211 and similar legislation raises 
significant moral problems. 

The New Jersey Catholic Conference recognizes that 
substantial efforts have been made by the New Jersey Bioethics 
Commission to grapple with the issues surrounding an advance 
directives act. We have expressed our gratitude to the 
Commission for the time and effort which it has contributed to 
this endeavor. Nevertheless, some of the provisions of this 
proposal raise significant moral problems, highlighting the need 
for serious debate on the purpose and risks of legislation on 
this subject. The Catholic Bishops feel a responsibility to 
contribute to this debate. They are concerned that legislation 
which is ethically unsound will further compromise the right to 
life and respect for life in our society. 

Those provisions of the proposed act which we will 
discuss in this statement are so fundamentally inconsistent with 
our moral tradition that if they remain in their present form 
they will intrude on the religious and moral beliefs of a 
substantial majority of the citizens of this state. The 
deprivation of life-sustaining treatment or fluids and nutrition 
to patients who are not terminally ill, and the absence of a 
section dealing with the provision of these life-sustaining 
measures to a pregnant woman, are the most notable examples of 
the deficiencies of this act in our judgment. Firmly embedded in 
our moral tradition is the principle that it is possible to kill 
innocent persons by acts of omission, as well as acts of 
commission. Whenever the failure to provide appropriate medical 
treatment or adequate food and fluids carries out a proposal, 
adopted by choice, to end life, such an action is an act of 
killing by omission. In short, it is passive euthanasia. We 
absolutely reject euthanasia, by which we mean any affirmative or 
deliberate act or any deliberate omission intended to end life 
rather than to permit the natural process of dying. 

The most critical provisions of the act involve those 
dealing with the decisions to forego life-sustaining treatment 
and artificially provided fluids and nutrition. We first address 
certain fundamental principles. Every person has the duty to 
preserve his life, care for his own health, and seek necessary 
medical care from others, but these principles do not mean that 
all possible remedies must be used in all circumstances. One is 
not obliged to use "extraordinary" means; that is, means which 
offer no reasonable hope of benefit or which involve excessive 
hardship. Such decisions are complex and should be made by the 
patient in consultation with his or her family and physician 
whenever possible. Obviously, the easiest case is presented by a 
patient who is conscious and competent and has had the 
opportunity of full consultation with the medical staff and the 
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family. 

The worst scenario would be to create an advance 
directives statute which might make the law a partner, by virtue 
of an automatic triggering of an advance directive: 

a. in creating a life-threatening situation actually 
opposed to the best interests of a non-dying, 
unconscious or incompetent patient, or 

b. in substituting a decision of the remote past, 
possibly not geared to the medical and personal 
realities of the present. 

What can readily apply to the truly terminally ill does 
not, and should not, apply to non-dying patients, even those who 
are comatose or unconscious. 

In discussions of this matter, a basic point that must 
be kept in mind is that for non-dying patients the discontinuance 
of fluids and nutrition does not simply allow the person to die 
from existing pathology, but it initiates a new cause of death -
starvation or dehydration. Too often, lurking behind the 
decision to withdraw fluids and nutrition is the assumption that 
the quality of life has so deteriorated that the patient would be 
better off dead. Such thinking opens the door to euthanasia. 
Human life, however, is a basic good and the foundation of other 
goods, notably personal dignity and human rights. All reasonable 
efforts should be made to sustain life, and thus there should be 
a presumption in favor of providing fluids and nutrition to the 
unconscious, non-dying patient unless or until the benefits of 
fluids and nutrition are clearly outweighed by a definite danger 
or burden to the patient, or are totally useless. Of and by 
itself, coma, permanent or not, does not justify direct 
termination of the patient's life. It must be emphasized that 
the judgment made here is not that.the person's life is useless 
or excessively burdensome; rather, the judgment made is that the 
means used to preserve life is useless or excessively burdensome. 

Thus, our position is that the withdrawal or 
withholding of life-sustaining treatment or the artificial 
provision of fluids and nutrition should be limited to terminal 
cases arising from irreversible pathology from which death is 
imminent. Terminal illness would be defined as an incurable or 
irreversible condition that, according to the best available 
medical judgment, will result in imminent death from an 
irreversible pathology. 

Turning to the specific language of this bill, we offer 
a number of amendments which are attached to this statement. The 
following is a commentary on those amendments. 
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In section 2 on page 1 of the bill, we have deleted "fundamental" as the modifier of "right" because the term "fundamental'' is ambiguous. Is it a natural right? Is it a constitutional right? How and in what sense is it a fundamental right? 

In subsection b, the bill makes clear that the State recognizes the inherent dignity and value of human life and within that context recognizes a right to make health care decisions. We also clarify that decisions to have 
life-prolonging medical or surgical means or procedures provided, withheld or withdrawn should be done "when they are perceived by a patient as hopeless or unduly burdensome." 

In the legislative findings we have added a sentence which makes clear that any doubts which arise concerning the applicability of any of the interventions set forth in this act shall be resolved on the side of preserving life. This 
formulation was drawn from A-776, sponsored by Assemblyman Karl Weide!, an original member of the Bioethics Commission, and a number of other legislators in the 1986 session. 

In subsection eon page 2, we have deleted a reference to active euthanasia. We maintain that there should be no 
distinction between active and passive euthanasia. There should be no doubt, for example, that assisted suicide or omissions creating a threat to life not otherwise at risk would clearly constitute euthanasia. 

On page 3 we have added a definition of euthanasia, the absence of which was a serious deficiency. Euthanasia means any affirmative or deliberate act or any deliberate omission intended to end life rather than to permit the natural process of dying. This formulation was drawn from section 11 of the Florida law (Life-Prolonging Procedure Act). See West's F.S.A. §765.11 

On page 3, we have deleted the second definition of health care decision which includes a decision to accept or refuse the services of a particular health care professional and a decision to accept or refuse a transfer of care. First, what is spoken of here is not, in fact, a health care decision. Secondly, we believe it is unacceptable to compel an institution to violate its conscience, in a case where a patient would refuse a transfer but would insist upon action which violated the conscience of the institution. We think the approach which would adequately and completely protect the institution's conscience and the patient would be to permit the transfer of a patient in that case. 

On page 3, we have deleted the requirement that the use 
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of -life-sustaining treatment must increase the expected life span 
of a patient. It is unclear whether life span is intended to be 
life span in accordance with statistical tables or life span in 
accordance with the particular pathology of this patient. Is it 
not sufficient for the life-sustaining procedure to stabilize the 
patient? To impose the condition that life-sustaining treatment 
must increase the expected life span of a patient is 
unreasonable. 

We note that under the definition of "health care 
representative" on page 3 that a non-family member can be so 
designated, even if this designation would cut off a spouse or 
children. While we do not insist upon a change here, we do 
observe that this tends to undermine the integrity of the family. 

We have deleted completely the definition of 
"permanently unconscious" on page 4 of the act. There is no 
medical definition of "consciousness~" See Stedman's Medical 
Dictionary 1710 (21st ed. 1966). It is not a medical term 
because by its nature it cannot be tested empirically. An 
assumption is being made here that one can have medical certainty 
about another human being's internal mental states. 

The definition of "terminal condition" is defective in 
our judgment. The definition should not say what it is not, or 
should not be based on preconditions or periods of time. We 
propose the following: "Terminal illness means an incurable or 
irreversible condition that, according to the best available 
medical judgment, will result in imminent death from an 
irreversible pathology." 

We have deleted reference to video or audio tape 
recording as unnecessary in legislation since there exists no 
impediment to doing so. 

On page 4 we have deleted the automatic revocation of 
the declarant's spouse upon divorce or legal separation on the 
theory that a declarant should be able to decide this issue. 

On page 5 we have amended subsection 5 to require that 
the declarant shall state the authority of the health care 
representative in addition to the limitations required by the 
proposed act. We believe that it is important in a document of 
this magnitude that specific authority should be set forth even 
if in general terms. 

Under section 6b a declarant may instruct that 
artificially provided fluids and nutrition shall be withheld or 
withdrawn under certain conditions by so indicating through an 
explicit statement in the instruction directive. We have added a 
provision that the withholding or withdrawing of artificially 
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provided fluids and nutrition shall not be permitted if such 
action, rather than the underlying terminal illness or injury, 
would be the sole or principal cause of the patient's death. 

Pursuant to section 8, if an attending physician 
determines that a patient lacks decision-making capacity, his 
determination shall be confirmed by one or more physicians. The 
section continues that confirmation of a lack of decision-making 
capacity is not required when the lack of decision-making 
capacity is clearly apparent and the attending physician and the 
health care representative agree that confirmation is 
unnecessary. We have deleted that paragraph. We see no good 
reason for obviating confirmation by another physician, which is 
commonplace in many areas of modern medicine. That provision 
could be a shield for the negligence of the attending physician. 

In subsection g of section 8, it provides that a 
determination that a patient lacks decision-making capacity shall 
be based upon an evaluation of the patient's ability to 
understand and appreciate the nature and consequences of a 
particular health care decision, including the benefits and risks 
of an alternative to the proposed health care and to reach an 
informed decision. We believe that that standard is so high that 
no one but another physician could attain it. Obviously, a 
health care decision can be much more basic than the standard 
portrayed in subsection g. Accordingly, we urge that it be 
deleted. 

Subsection b of section 9 on page 7, provides that the 
he3lth care representative shall retain his authority even if a 
patient has a legal guardian, "unless the terms of the legal 
guardians's court appointment ... provide otherwise." It is the 
patient's wishes, not a court's, that ought to control. 
Accordingly, we delete the last phrase. 

Under section 11 on page 9, if a patient who lacks 
decision-making capacity clearly expresses or manifests the 
contemporaneous wish that medically appropriate life-sustaining or artificially provided fluids and nutrition necessary to 
sustain life be provided, that wish shall take precedence over 
any contrary decision of the health care representative and any 
contrary statement of the patient's instruction directive. We 
support that provision, for it is a clear signal to the health 
care representative and health care professional that they must 
abide by the known wishes of the patient that life-sustaining 
treatment be provided. 

We have amended subsection d. to provide that an 
instructive directive shall be inoperable if it does not provide clear direction as applied to the patient's medical condition and 
treatment alternatives. 
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On page 10, we have deleted the provision which 
validates instruction directives executed prior to the effective 
date of this act. Since they would not have the same safeguards 
that are present in this act they would be deficient and thus 
should not be validated. 

In section 13 on page 10, a health care institution is 
required to adopt policies and practices to provide appropriate 
informational materials concerning advanced directives to all 
patients and their families and health care representatives. We 
have deleted this provision for we do not believe that a health 
care institution should be burdened by statute with being a 
missionary for advance directives. If they wish to engage in 
this educational process, they ought to be free to do so and not 
be compelled by statute. 

We enthusiastically support the provision in section 10 
which protects the professional conscience and the provision in 
section 13 which protects the conscience of 
religiously-affiliated health care institutions. Our amendment 
would delete "religiously-affiliated" so that that provision 
would apply to all private health care institutions. The failure 
to include all institutions ignores the fact that the moral 
values (~, Hippocratic oath, respect for life) on which 
professional conscience is based also may shape the institutional 
conscience. We submit there is ample legal authority for 
applying institutional conscience to non-religiously affiliated 
hospitals. The Bioethics Commission's proposed legislation on 
determination of death recognizes not only a religious exemption 
but also one grounded in personal moral convictions. See Senate 
Bill No. 1208. Our Supreme Court in Jobes left open the 
possibility that an institution's policy not to participate in 
the withdrawal or withholding of artificial feeding, if 
communicated in advance to the patient, would be upheld. 
Throughout the act is .the notion that patient choice is 
paramount. What is neglected is the equally viable principle 
that a hospital or a health care institution should not be 
compelled to violate its moral and ethical-principles. If a 
private non-religiously affiliated health care institution 
notifies a patient that its policy prohibits the withdrawal or 
withholding of life-sustaining treatment and artificially 
provided fluids and nutrition, such a policy should be honored so 
that the institution can be faithful to its code of ethics. 

In section 15, we have deleted the section which 
permits life-sustaining treatment to be withheld or withdrawn 
from a patient who is permanently unconscious. Our rationale is 
contained in our previous comments regarding the definition of 
"permanently unconscious." Subsection 3 of section 15 regarding 
terminal condition is acceptable provided that our amendment 
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regarding the definition of terminal condition is accepted. 

In sections 15 and 16, we have deleted that provision which provides that nothing in the ~ection shall be construed to abridge any constitutionally protected right to refuse treatment based on the free exercise of religion or the right of privacy under the constitutions of the United States or the State of New Jersey. If a state or federal court decides to overrule this legislation as unconstitutional, it has the power to do so 
regardless of this statement. It would be hoped that the courts would pay substantial deference to the judgment of this 
Legislature as reflective of the will of the people. 

We have amended section 16 to provide that the burden spoken of should be referable to the intervention itself and not to the quality of the continued life of the patient. We have· also added to that section the provision that notwithstanding the other provisions of this section the withholding or withdrawal of artificially provided fluids and nutrition shall not be permitted if such action, rather than the underlying terminal illness or injury, would be the sole or principal cause of the patient's death. 

Section 26 provides that the withholding or withdrawing of life-sustaining treatment or artificially provided fluids and nutrition shall not constitute homicide, suicide or active 
euthanasia. We find that provision acceptable only if our 
amendments to the sections on life-sustaining treatment, 
artificially provided fluids and nutrition and deletions of the definition of permanently unconscious and the definition of terminal illness are accepted. 

In section 26 we delete the provision regarding durable powers of attorneys. We have objections to durable powers of attorney for health care executed pursuant to N.J.S.A. 46:2B-8. The power of attorney vests the attorney in fact with unlimited powers. Such powers are not surrounded by the safeguards that this act attempts to provide and which we, in our judgment, have fortified by our amendments. We.fear that if a third party can be given absolute power to omit even ordinary means in order to hasten a patient's death, this can be a spring board to 
invalidating laws against assisting suicide. If the legal 
distinction between the patient and attorney in fact can be obliterated so that the attorney in fact has all the power that the patient would have had over himself, we see this as a step 
along the road to legitimizing euthanasia. 

A glaring deficiency in the act is a lack of statutory protection for the unborn child of a pregnant woman who may be subject to the withdrawal or withholding of life-sustaining 
treatment or artificially supplied fluids or nutrition. The 
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Life-prolonging Procedure Act of Florida expressly states that an 
advance directive shall have "no effect during the course of a 
pregnancy." See West's F.S.A. §765.08. We recommend the same 
language for this act. The absence of such a provision is not 
required by any of the United State Supreme Court decisions which 
removed most of the restrictions on abortion. 

The issue before us is not the unfettered right to 
control one's medical care but rather the exercise of that right 
within ethical limits. Based upon our review of the advance 
directives act, we fear that the Bioethics Commission is 
attempting to create a theology or morality by consensus which is 
doomed to fail. Life-sustaining treatment, as well as fluids and 
nutrition, are necessary for the preservation of life. Law and 
morality should recognize a strong presumption in favor of them. 
Decisions to forego these means of upholding life should be 
examined carefully to be certain that such determinations are not 
guided by a discriminatory attitude regarding the value of the 
lives of persons with disabilities or by an intention of 
deliberately hastening the death of such persons. We must insure 
that these judgments are not made in the name of cost containment 
or transplant urgency. 

We next consider the remaining bills which are not 
products of the Bioethics Commission's efforts but relate to the 
same or similar issues. These bills take several approaches and 
we will address each one separately. We will not repeat what we 
have said before where a bill repeats a concept but instead will 
address the different features presented by these other_ bills. 

A-2466 is known as the "Medical Power of Attorney and 
Treatment Decision Act." This bill authorizes either a written 
directive instructing a physician to withhold or to withdraw 
life-sustaining procedures in the event of a terminal condition, 
as well as the right to make a written directive reaffirming that 
life-sustaining procedures should be continued or initiated. The 
bill also recognizes a written medical power of attorney 
directive. In the latter document, an individual appoints an 
agent who in the event of the incapacity of the individual will 
have the authority to decide to withhold, withdraw, continue or 
begin life-sustaining procedures. The bill further provides that 
the provision of food and fluids shall be continued unless the 
attending physician has made a specific determination that the 
continuation would be medically inappropriate. We think that 
this provision is vague since there is no definition of the term 
"medically inappropriate." We believe that there should be a 
presumption in favor of providing fluids and nutrition to the 
unconscious, non-dying patient unless or until the benefits of 
fluids and nutrition are clearly outweighed.by a definite danger 
or burden to the patient, or are totally useless. 
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The bill defines terminal condition as "incurable or 
irreversible condition or combination of conditions that will 
result within a relatively short time in death." The use of the 
term "relatively short time" introduces an undesirable and 
expansive ambiguity into the entire concept of terminal illness. 
By ignoring or even rejecting any accepted medical or other 
objective standard, the bill would invite a comparison and a 
value judgment concerning the shortness of time left to a dying 
patient. The legitimacy of withholding treatment from a patient 
must not and cannot turn on any artificial calculation that 
depends on time alone but can only be allowed to turn on the 
progress of a patient's terminal condition. The use of the 
expression "relatively short time" would constitute legislative 
permission to withhold medical treatment prior to the last stages 
of an illness. This permission would fall within the classic 
definition of euthanasia, a deliberate act or omission by which a 
person intends to cause the death of another. We note with 
approval the presence of a pregnancy exception. See sections 6a. 

A general observation regarding powers of attorney is 
in order. Powers of attorney tend to be more permanent 
instruments with a separate dignity of their own and can exist 
unnoticed for many years. People's attitudes and predilections 
may change in these periods. There should be some thought of a 
time limitation on the effect of such a document or, failing 
that, at least a periodic renewal requirement. Powers of 
attorney are popular documents used for the practical 
administration of physical assets in the event of disability. A 
person's attitudes toward assets does not change but their 
attitudes toward medical care may change based upon state of the 
art medical procedures and person's responsibility that undergo 
constant change due to marital status, the age of children and 
their dependency of others. A-2467, (which is a companion bill 
to A-2466) deals with a situation where a person has not executed 
a directive to a physician or a medical power of attorney. When 
a person has not executed a directive to a physician or a medical 
power of attorney, a surrogate decision maker who believes that 
the incompetent patient would have wanted treatment withdrawn or 
withheld may bring the matter to the attention of the attending 
physician. Under the bill a hierarchy of individuals who may act 
as a surrogate decision maker is created and is headed by the 
patient's spouse. It must be emphasized that this bill goes 
farther than any of the other legislation in that it applies to 
decision making for incompetent patients who have not previously 
executed an advance directive. The New Jersey Commission on 
Legal and Ethical Problems in the Delivery of Health Care did not 
address this observing that "the Commission has not yet fully 
considered a number of issues relating to decision making for 
incompetent patients without advance directives, including the 
circumstances in which life-sustaining provisions may be withheld 
or withdrawn from such patients and the respective roles of 
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family members, physicians, ethics committees and state agencies 
in making such decisions. See "Problems and Approaches in Health 
Care Decision Making: The New Jersey Experience," page 44. We 
would suggest that given the lack of study of this very critical 
question that consideration of A-2467 at this time is premature. 

A-2492, known as "New Jersey Health Care Directive 
Act," provides either a treatment directive or a medical decision 
power of attorney dealing with an individual's ability to 
determine whether or not to receive health care and to have 
specific treatment or procedures initiated, withheld or 
withdrawn. It is similar A-2466. A-1191 is known as the "Death 
with Dignity Act." It authorizes an adult to execute a 
declaration directing the withholding or withdrawal of 
life-sustaining procedures when the individual is in a terminal 
condition. The principal defect in this measure is the absence 
of a definition of a terminal condition. 

A-1341 is known as the "Right to Die Act." The title 
of the bill itself has come to be a slogan which advances the 
agenda of those who would legalize euthanasia. This bill truly 
is a right to die bill since its operative provision provides "a 
person eighteen years or older may execute a right to die 
document directing that if the person is ever certified to be 
suffering from a terminal illness, life-sustaining medical 
treatment shall not be administered to prolong that person's 
life." To see how close this bill comes to the authorization of 
euthanasia, one need only look to the definition of terminal 
illness. It is defined as "an incurable condition caused by 
injury, disease or illness which, within reasonable medical 
judgment, will ultimately produce death and the application of 
life-sustaining procedures serve only to postpone the moment of 
death.'' There are many diseases which will produce death 
ultimately but death may not occur for twenty or thirty years 
after the onset of that disease. For example, certain cases of 
diabetes may be classified as terminal but with appropriate use 
of insulin the moment of death may be postponed for many, many 
years. Under the definition of terminal illness in this bill, a 
person could be allowed to die at the early stage of diabetes. 

A-2957 is known as the "Natural Death Act." Again, 
this bill provides for the execution of a directive directing the 
withholding or withdrawal of life-sustaining procedures in the 
event of a terminal condition. Terminal condition is defined in 
the same fashion as the preceding bill and thus is equally 
objectionable to us. 

In conclusion, we must be vigilant because there is a 
segment in our society who is not only not reticent but also is 
eager to hasten the death of terminally ill patients. Indeed, as 
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reported in the New England Journal of Medicine of March 30, 1989, a majority of a group of doctors at a meeting held under the auspices of the Society for the Right to Die in Boston in 1987, stated their belief that it is not immoral for a physician to assist in the rational suicide of a terminally ill person. The article speaks of a physician prescribing sleeping pills with knowledge of the patient's intended use for suicide or by discussing the required doses and methods of administration with the patient. 

We urge you to resolve the questions presented here in favor of preserving life. After ali, these are matters of life and death for some of the most helpless members of our society. Above all, public policy in this area must be based on a positive attitude toward disabled and terminally ill patients, who have a right to live with dignity and with reasonable care until the moment of natural death. In sum, we urge you to support S-1208 but to not support S-1211, or any other bill listed here today unless the bill is amended in accordance with the proposals made in this memorandum. 

Elmer M. Matthews, Counsel 
New Jersey Catholic Conference 
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Mailing Address: 
The New Jersey Bioethics Commission 

CN061 
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PAUL W. ARMSTRONG, ESQ. 
CliAIRMAN 

ROBERT S. OLICK, ESQ. 
EXECUTIVE DIRECTOR 

SISTER JANE FRANCES BRADY 
lCE-CHAIRMAN 

November 15, 1990 

The Honorable Marlene Lynch Ford, Chair 
Judiciary, Law and Public Safety Committee 
New Jersey General Assembly 
State House Annex 
Trenton, NJ 08625 

By Hand 

Dear Assemblywoman Ford: 

We would like at the outset to thank you for the opportunity 
of addressing the Committee today. Its important deliberations on 
the Advance Directives for Health Care Act and the Declaration of 
Death Act are central concerns to the overwhelming majority of New 
Jersey citizens. In addition to our oral testimony, please find 
enclosed the following documents: 

1. Written testimony on behalf of the Bioethics Commission; 

2. Position papers on the New Jersey Advance Directives for 
Health care Act and the New Jersey Declaration of Death Act, with 
attached lists of supporters; 

3. Advance directives for 
informational/educational materials; 

health care forms 

4. A pamphlet entitled "Understanding Brain Death"; and 

5. Recent supportive editorial and news publications. 
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On behalf of all 27 Commissioners, we thank you again for your continuing support of the Commission's ongoing labors and we, the commission's Executive Director, Robert Olick, and professional staff, stand ready to assist as the bill proceeds through the legislative process. 

cc: Patricia K. Nagle 

Sincerely, 

Paul W. Armstrong, Esq. 
Chairman 

Sr. Jane Frances Brady 
Vice-Chairman 
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CHAIRMAN 
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VICE-CHAIRMAN 

Tel: (609)275-8714 Fax: (609)275-9505 
Mailing Address: 

The New Jersey Bioethics Commission 
CN061 

Trenton, New Jersey 08625-0061 

PUBLIC HEARING TESTIMONY 

THE ADVANCE DIRECTIVES FOR HEALTH CARE ACT 
THE DECLARATION OF DEATH ACT 

ROBERT S. OLICK, ESQ. 
EXECU11VE DIRECTOR 

The New Jersey Advance Directives for Health Care Act (S-1211 
and its companion Assembly bill) and the New Jersey Declaration of 
Death Act (S-1208/A-1413) are the product of close cooperation 
among the Senate, the Office of Legislative Services and the 
Bioethics Commission. The two bills are the result of the 
extensive and open process of discussion and debate which has 
characterized the deliberations of the Bioethics Commission. 
Following transmittal to the Legislature and the Governor, the 
Commission's two legislative proposals were carefully examined and 
further refined by the Office of Legislative Services. The New 
Jersey Advance Directives for Health Care Act is sponsored in the 
Senate by Senator Gabriel M. Ambrosio, a Commission member. The 
New Jersey Declaration of Death Act is sponsored by Senator 
Ambrosio and in the Assembly by Assemblyman Dick Kamin, a 
Commission member, and Assemblyman David Schwartz, a former 
Commissioner. Both bills passed the Senate on March 29, 1990. 

Like the General Assembly today, the Senate held extensive 
public hearings, receiving testimony on both bills from diverse 
groups and individuals representing a wide range of perspectives 
in our pluralistic state. Following these hearings, held by the 
Senate Judiciary Committee on May 8 and June 8, 1989, the bills 
were reported out of committee and later passed the Senate in the 
1989 session. 

The process of open public scrutiny and close cooperation 
among the Senate, the Office of Legislative Services, and the 
Commission represented by these bills is set forth at greater 
length in the Commission's comprehensive report, entitled Problems 
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and Approaches in Heal th Care Decisionmaking: The New Jersey 
Experience. This report, provided to all members of the 
Legislature in May 1990, also contains a detailed analysis of each 
provision of the advance directives for health care and declaration 
of death bills, as well as extensive discussion of relevant 
existing New Jersey law and the underlying rationale for the 
Commission's deliberations and recommendations. The report also 
contains the three sample advance directive forms developed by the 
Commission. In response to overwhelming demand, more than 11, ooo 
copies of these forms, along with informational/educational 
materials have been distributed to New Jersey's citizens in the· 
past several months. 

The Commission's open and public process has been an important 
and integral part of the Commission's deliberations, and bears 
further discussion. The Commission's membership has brought to the 
public policy process a broad spectrum of expertise, opinions and 
perspectives, including medicine, nursing, health care 
administration, law, ethics, theology, natural science, social 
science, the humanities, government and public affairs. (A list 
of all current and former Commissioners is attached.) This rich, 
diverse and representative body conducted six public hearings to 
receive testimony in the area of death and dying from health care 
professionals and professional associations, advocacy groups, 
scholars, and other New Jersey citizens. The~e hearings were held 
on November 21, 1986 (in Atlantic City), December 17, 1986 (in 
Newark) , January 21, 1987 ( in Trenton) , February 24, 1988 ( in 
Trenton), April 13, 1988 (in Trenton), and November 29, 1988 (in 
Princeton). Several of these public hearings were conducted 
throughout the day. 

The Commission's first three public hearings invited general 
public input in the areas of death and dying.. The final three 
invited specific responses to draft legislative proposals prior to 
final Commission consideration and approval. The February and 
April 1988 public hearings focused specifically on the proposal 
concerning the declaration of death. The November 1988 public 
hearing focused specifically on the Commission's proposal on 
advance directives. 

The attached list sets forth those individuals who provided 
formal oral testimony at the public hearings. The Commission has 
also received and considered numerous written submissions from many 
individuals and organizations, and has regularly provided 
opportunity for comments from members of the public at its regular 
sessions. All commission meetings have been fully open to the 
public, and many have been extensively reported in the media. 
Thus, the two legislative proposals are the result of very 
extensive public input and reflect ongoing effort by the Commission 
to recognize and respond to diverse public concerns. 
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The Commission and its staff would like to take this 
opportunity to work closely with this committee, its staff and the 
entire General Assembly in the same manner it was privileged to 
work with the Senate Judiciary Committee, its staff and the entire 
Senate. 
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Public Hearing Witnesses 

November 21, 1986 
Craig Becker, Vice President/Director of Government Relations, New Jersey Hospital Association 
Timothy Ames, M.D., Philip Barber Family Health Center, Lambertville, New Jersey 
Ruth Theis, B.S.N., Executive Director, New Jersey Hospice Organization 

December 17. 1986 
Alan J. Weisbard, Esq., as a citizen 
David Price, Ph.D., Chair, Ethics Committee, Dept. of Pediatrics, UMDNJ 
Robin Ince, Medical/Surgical Clinician, Union Hospital, Union, New Jersey 
Catherine H. Pignatello, Administrator of Professional Services, West Essex Community Health Service 
Rev. Joseph W. Kukura, Vice President, Ministry and Ethics, Health Corporation, Newark, New Jersey 
Richard Traynor, Esq., Traynor and Hogan, Morristown, New Jersey 
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Rubin Fernandez, R.N., Vice Chair, Ethical Practice Committee, New Jersey State Nurses Association 
Russell I. McIntyre, Th.D., Robert Wood Johnson Medical School, UMDNJ 

January 21, 1987 
Vincent Maressa, Executive Director, Medical Society of New Jersey 
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James Cunningham, Executive Director, New Jersey Association of Health Care Facilities 
Lois Forrest, Administrator, Medford Leas Retirement Community 
William Reitsma, R.N., Executive Director, Transplant Foundation of New Jersey, Inc. 
Ray Waters, President, Special Needs Involvement Project, Tinton Falls, New Jersey 
Ruth Theis, B.S.N., Executive Director, New Jersey Hospice Organization 
Diane Mikell, R.N., Muhlenberg Regional Medical Center 
Rita Martin, Citizens Concerned for Life, Trenton, New Jersey 
Diane Czerepus7.ko, L.N.H.A., Administrator, Delaire Nursing and Convalescent Center, Linden, New Jersey 
Dorothy Franklyn, Administrator, Valley Nursing Home 

February 24. 1988 
David Zweibel, Esq., Director of Government Affairs, Agudath Israel of America 
Craig Becker, Vice President/Director of Government Relations, New Jersey Hospital Association 
James Cunningham, Executive Director, New Jersey Association of Health Care Facilities 
Ruth Theis, B.S.N., Executive Director, New Jersey Hospice Organization 
Robert Bayly, M.D., Medical Director, ICU, Muhlenberg Hospital 
Diane Mikell, R.N., Director of Quality Assurance, Muhlenberg Hospital 
Joseph Stanton, M.D. 
M. Rose Gasner, Esq., Society for the Right to Die 
Giles Scofield, Esq., Concern for Dying 
John Tomicki, Executive Director, New Jersey Right to Life Committee 
Marie Niemeyer, Legislative Director, New Jersey Right to Life Committee 
Patricia Coyle, Assistant Legislative Director, New Jersey Right to Life Committee 
Reverend Monsignor Aloysius Welsh, representing the New Jersey Catholic Conference 



April 13. 1988 
Henry R. Liss, M.D., Overlook Hospital 
Stewart Fox, M.D., Morristown Memorial Hospital 
Anne Perone, Esq., Counsel, New Jersey Right to Life Committee 
T. Patrick Hill, Director of Public Information. Citiz.eos' Committee on Biomedical Ethics 
Mary Lartolla, President. Medical Ethics Education and Legal Defense Fund. Inc. 
Richard Traynor, Esq., President, New Jersey Right to Life Committee 
Margaret Dedrick, New Jersey Dietetic Association 
Don Perdue, as a citizen 
Jerry Beish, M.D .• Robert Wood Johnson University Hospital 
Babette Pachence. M.D., Lawrenceville, New Jersey 
Joseph Ryan, M.D. 
Mrs. Jeryl Turco-Maglio. Lincoln Parle Convalescent Center 
Pat Mahoney, as a citizen 
Madeline Schwartz. Joan Slinger, Charlotte Kalamar, as citizens 
Ann Farese, Lincoln Parle Convalescent Center 
Margaret Curran. Officer, New Jersey Advocate for the Disabled 

May 11, 1988 
Gary Skoloff, Esq., member of the law firm of Skoloff and Wolfe 
Lorraine Abraham, Esq. 
Harold ~idy, Esq., member of the law firm of ~idy, Despo, Foss and San Filippo 
Professor Nadine Taub, Professor of Law, Rutgers Law School, Newark 
Dr. Betsy Aigen, founder and director of the Surrogate Mother Program, New York 
Jerrold Iuuninsky, Esq. 
Kathryn Quick, Resolve, Central New Jersey· 
Candace Mueller, New Jersey Committee for Adoption 
Phyllis Chesler, Associate Professor of Psychology, College of Staten Island, City University of New York 
R. Alta Charo, Esq., Office of Technology Assessment, Washington, D.C. 
Bernice Davis, Director of One Church, One Child of New Jersey 
Rabbi Edward Feld. Chaplain. Princeton University Hillel Society 
Reverend Elizllbeth Maxwell, St. Matthew's Church, Paramus, New Jersey 
Allison Ward, Concerned United Birth Parents 
Patricia Coyle, New Jersey Right to Life Committee 

November 29, 1988 
Ruth Theis, B.S.N., Executive Director. New Jersey Hospice Organization 
William Bolan, Executive Director, New Jersey Catholic Conference 
M. Rose Gasner, Esq., Society for the Right to Die 
Giles Scofield, Esq., Concern for Dying 
Anne Perone, Esq., Counsel, New Jersey Right to Life Committee 
John Tomicki. Executive Director, New Jersey Right to Life Committee 
James Cunningham. Executive Director, New Jersey Association of Health Care Facilities 
Kaye Quigley, American Association for Senior Citiz.eos 
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CHAIRMAN 

SISTER JANE FRANCES BRADY 
VICE-CHAIRMAN 

Tel: (609)275-8714 Fax: (609)275-9505 

Mailing Address: 
The New Jersey Bioethics Commission 

CN061 
Trenton, New Jersey 08625-0061 

POSmON PAPER 

ROBERT S. OLICK, ESQ. 
EXECUTIVE DIRECl'OR 

NEW JERSEY ADVANCE DIRECTIVES FOR HEALTH CARE ACT 
(S-1211 and its companion Assembly bill) 

The New Jersey Advance Directives for Health Care Act (S-1211) is sponsored by Senator 
Gabriel Ambrosio (a Commission member), and was passed by the New Jersey Senate on March 
29, 1990. The same bill (S-3320) also passed the New Jersey Senate in the 1989 session. Senate 
bill 1211 and its companion Assembly bill have been assigned to the Assembly Judiciary 
Committee. 

The Advance Directives for Health Care Act would provide a carefully crafted and 
comprehensive approach to "living wills" and "medical durable powers of attorney" which would 
allow competent adults to specify in writing their treatment preferences and to entrust a family 
member or friend with legal authority to carry out their wishes and to make health care decisions 
on their behalf in the event -of subsequent decisionmaking incapacity. The bill would clarify 
existing uncertainties regarding the legal status of advance directives and the obligations of health 
care professionals to honor such documents. Advance directives are currently recognized by 
statute in 45 states and the District of Columbia. The bill goes beyond most existing legislation 
in other states in a number of important respects, including its applicability to a broad range of 
health care decisions; its commitment to a shared decisionmaking process among patients, 
families, health care representatives, physicians and other health care professionals; its 
recognition that patients should be permitted to request the continued provision of life-sustaining 
measures as well as the foregoing of life-sustaining measures; its respect for the individual 
conscience of health care professionals; and its readiness to confront and address the appropriate 
role of societal interests and concerns regarding the foregoing of life-sustaining measures. 

In the view of the Bioethics Commission, the proposed legislation sets a new standard in 
this difficult area, enhancing New Jersey's reputation as a national leader in addressing legal 
and ethical dilemmas in the delivery of health care. This bill is a product of extensive and open 
public deliberations and reflects the Commission's approach to bioethical issues: an open
minded search for responses to complex and difficult problems in a manner that respects the 
diverse moral and religious views of a wide range of New Jersey's citizenry. 

The New Jersey Advance Directives for Health Care Act is supported by an exceptionally 
large coalition of diverse and prestigious organizations and institutions (see attached list). 
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CHAIRMAN 

SISTER JANE FRANCES BRADY 
VICE-CHAIRMAN 

Tel: (609)275-8714 Fax: (609)275-9505 
Mailing Address: 

The New Jersey Bioethics Commission 
CN061 

Trenton, New Jersey 08625-0061 

ROBERT S. OLICK, ESQ. 
EXECtm\lE DIRECTOR 

SUPPORTERS OF THE ADVANCE DIRECTIVES FOR HEALTH CARE BILL 
(s-1211 and its companion Assembly bill) 

As of November 15, 1990, the following organizations and institutions support s-1211 and its companion Assembly bill, the Advance Directives for Health Care bill: 

1) American Association of Retired Persons (AARP) 
2) American College of Physicians (New Jersey Chapter) 
3) Citizens' Committee on Biomedical Ethics 
4) Committee on Biomedical Ethics of the Medical Society of New 

Jersey 
5) Older Women's League (Central New Jersey) 
6) Department of Health 
7) Department of Human Services 
8) New Jersey State Board of Medical Examiners 
9) Office of the Ombudsman for the Institutionalized Elderly 
10) Office of the Public Advocate 
11) Office of the Public Guardian for Elderly Adults 
12) New Jersey Association of Health Care Facilities 
13) New Jersey Association of Non-Profit Homes for the Aging 
14) New Jersey Bar Association 
15) New Jersey Home Health Agency Assembly 
16) New Jersey Hospice Organization 
17) New Jersey State Nurses Association 
18) Memorial Society of Monmouth and Ocean County 
19) Memorial Society of Morris County 
20) Memorial Society of South Jersey 
21) Plainfield Memorial Society 
22) Princeton Memorial Association 
23) Raritan Valley Memorial Society 
24) The Medical and Dental Staff of the Medical Center at Princeton 

· 25) The Robert Wood Johnson University Hospital 
26) Bergen County Medical Society 
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The New Jersey Bioethics Commission 
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POSmON PAPER 

ROBERT S. OLICK, ESQ. 
EXECVTIVE DIRECTOR 

NEW JERSEY DECLARATION OF DEA TH ACT (S-1208/ A-1413) 

The New Jersey Declaration of Death Act (S-1208) is sponsored by Senator Gabriel 
Ambrosio (a Commission member), and was passed by the New Jersey Senate on March 29, 
1990. The same bill passed the New Jersey Senate in the 1989 session (S-2659). The companion 
bill (A-1413) is sponsored by Assemblyman Dick Kamin (a Commission member) and 
Assemblyman David Schwartz (a former Commissioner). The bills have been assigned to the 
Assembly Judiciary Committee. In the 1989 session this same bill (A-3399) was released by the 
Assembly Judiciary Committee. The New Jersey Declaration of Death Act is virtually identical 
to the .proposal recommended by the New Jersey Bioethics Commission in June of 1988. 

The New Jersey Declaration of Death Act codifies existing New Jersey case law by 
providing a statutory basis for declaring death on the grounds of total and irreversible loss of all 
functions of the entire brain, including the brain stem (commonly known as "whole brain death"). 
In two important respects, the bill is unique among whole brain death laws currently in force by 
statute or court decision in 49 states across the country. First, the bill would mandate the 
adoption by law of uniform criteria for the determination of whole brain death, by requiring the 
Department of Health and the Board of Medical Examiners to adopt rules and regulations setting 
forth currently accepted medical standards, including criteria, tests and procedures, to govern 
such determinations. The bill requires- that these standards be periodically reviewed and updated 
to keep pace with developments in medical technology. Second, the bill expresses an important 
commitment to respect for religious and moral values by recognizing the legal right of an 
individual to claim an exemption from the application of neurological criteria for determining 
death if such a declaration would violate that individual's personal religious beliefs or moral 
convictions. If adopted, New Jersey would be the first state to recognize such an exemption in 
its statutory law. 

A product of extensive and open public deliberations, the bill reflects the Commission's 
approach to bioethical issues: an open-minded search for responses to complex and difficult 
problems in a manner that respects the diverse moral and religious views of a wide range of New 
Jersey's citizenry. (Please see attached list of supporters.) 
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As of November 15, 1990, the following organizations and 
institutions support S-1208/A-1413, the New Jersey Declaration of 
Death bill: 

Agudath Israel of America 
Bergen County Medical Society 
Department of Health 
New Jersey state Board of Medical Examiners 
New Jersey State Nurses Association 
Office of the Public Advocate 



The New Jersev Commission on Legal and Ethical Problems in the Deliven Health Care 

#1 of a series of educational maJerials: 

Understanding Brain Death 
prepared/or the Commission by Jerry M. Beish, M.D. 

Most of us have heard the term brain death. 
And, unfortunately, some ofus have known relatives 
or friends who have been declared brain-dead. 
However, the meaning of the term and its relationship 
to our traditional understanding of death may be 
unclear. The purpose of this pamphlet is to explain 
in layman's terms the concept of brain death and how 
this concept influences the activities of physicians in 
treating severely brain-damaged patients and declaring 
death. 

Since earliest times, death was determined 
when a patient's breathing and heartbeat pennanently 
stopped. And, in the era prior to mechanical 
ventilators and other life-support systems, death was 
usually quite clear to doctor and family. If a person 
stopped breathing or bis heart stopped beating it was 
certain that bis entire cardiac, respiratory and brain 
functions would come to a halt. When these organs 
stopped functioning, the entire body would begin a 
process of disintegration and decay, thus reassuring 
physicians that the person was indeed dead. 

In today's modem hospital, technological 
advances in life support systems have become 
commonplace, resulting in advances in patient care 
unheard of just a short time ago. Mechanical 
ventilators, cardiac pacemakers, medication to support 
circulation and heart function, and mechanical or 
transplanted organs have all contributed to our ability 
to prolong life. 

However, the use of this same technology has 
resulted in situations where patients have lost major 
signs of life (such as brain function), while other 
presumed signs of life (heartbeat and breathing) are 
being artificially maintained. Patients may suffer 
total and irreversible loss of all brain functions as a 
result of hemorrhage, trauma, tumor, or lack of 
oxygen related to cardio-pulmonary arrest. Yet, 
emergency and intensive care personnel can often 
maintain or re-establish heartbeat and breathing with 
the help of technological support despite the absence 
of brain functions. In cases like these, physicians 
realized the determination of death was not as clear
cut as it had been in the years prior to mechanical 
ventilators. Such cases caused the medical, legal and 
religious communities to re-evaluate and more 
precisely define how death is determined. 

Over the last 25 years the dilemma of how to 
deal with these unfortunate cases has largely been 
resolved. Beginning with the report on brain death 
by a distinguished Harvard Medical School committee 
in 1968 and proceeding with the guidelines on death 
determination issued by the President's Commission 
for the Study of Ethical Problems in Medicine and 
Biomedical and Bebaviorial Research in 1981, 
widespread national agreement bas evolved among 
medical and legal experts concerning determination of 
death in the brain-damaged patient. These experts 
agree that the total and irreversible absence of all 
functions of the entire brain means death of the 
individual, even if mechanical support systems can 
sustain the heart and lungs. 

In the following pages are answers t'! some of the most frequently asked questions concerning brain death. 
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Questions & Answers About Brain Death 

1. What is brain death? 

The term brain death, first used in 1968, means that a human's brain has permanently stopped functioning while the heart 
is kept beating with the aid of machines and drugs. It is used to describe the death of a patient due to total and irreversible 
destruction of all functions of the entire brain. Death is determined this way only when a patient's respiratory and circulatory 
systems are being artificially maintained in an intensive care unit. For such a patient the brain death standard is used to 
determine death. 

2. Is the death in the term "brain death" the same as traditional cardiopulmonary death (i.e., death when heartbeat 
and breathing stop?) 

Yes. Death is generally considered an event where functioning of the human being or "organism as a whole" has 
permanently ceased. Once death occurs an individual can no longer integrate the various organ systems of the body nor 
respond to his or her internal or external environment. These functions are controlled by the brain, the critical organ which, 
unlike the heart or lungs, can never be replaced. 

For these reasons death is the same whether it is determined by neurological testing of brain function (as with brain 
damaged patients on ventilators) or by bedside testing of cardiopulmonary function (as with all other patients). Once the 
cardiopulmonary system- whether artificially supported or not- has permanently ceased to function, the brain no longer receives 
oxygenated blood and likewise ceases to function. In both situations (cessation of brain functioning despite heartbeat and the 
more common cessation of cardiopulmonary functioning), the result is death of the human organism. When death is declared 
according to neurological criteria all life support measures may be discontinued. 

3. What functions of the brain cease with brain death? 

All functions of the brain have permanently ceased when the patient is determined dead. This includes functions of both 
the cerebral hemispheres ("upper brain") and of the diencephalon and brainstem ("lower brain"). Functions of the upper brain 
include cognition, memory, voluntary control of movement, and capacity for experiencing emotions and pain. Functions of 
the lower brain include breathing, circulation, temperature control, and integration of organ systems. The brainstem also 
controls eye and facial movements, chewing, yawning, swallowing, and several other "brainstem reflex• movements. 
Consciousness is controlled by the interaction of the cerebral hemispheres with the diencephalon and brainstem. 

4. What tests are utilized to determine if a patient is brain dead? 

Prior to testing for brain death potentially reversible medical conditions such as drug intoxication, low blood pressure, 
or extremely low body temperature must be searched for and either treated or ruled out. Once these conditions have been 
eliminated testing for brain death is then appropriate. Over the years, a set of tests has been developed which reliably 
determines that all brain functions have irreversibly ceased. Although there are some minor variations among hospitals and 
physicians. all testing requires demonstration of the following: (1) the patient must be completely and persistently 
unresponsive; (2) brainstem reflexes (e.g., eye response to light, gag response to tracheal suctioning) must be absent; (3) there 
must be no spontaneous breathing. Most hospitals require that these sets of tests be administered twice. The period of time 
between testing varies depending on the suspected cause of the injury and other factors. 

In addition, certain hospitals or individual physicians may require a laboratory test to confirm the absence of brain 
functions. This lab test is usually either an electroencephalogram (EEG) or a cerebral blood flow study. The EEG records 
brain activity on paper when the brain is functioning; the EEG is essentially flat when the brain is not functioning. The 
cerebral blood flow test measures blood flow to the brain and will record essentially no flow when the brain has ceased 
functioning. 
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S. How reliable are these tests? 

Based on extensive medical experience over the last 15 years, these tests have proven to be totally reliable in identifying 
the brain-dead patient and only the brain-dead patient. In the words of one expert, •the validity of the criteria [i.e., brain death 
tests] must be considered to be established with as much certainty as is possible in biology or medicine. • 

6. What is coma? 

Coma is a state where the patient appears to be sleeping but cannot be aroused to open the eyes or perform any purposeful 
movements. Coma is usually caused by a severe abnormality of the brain caused by disease or injury. Depending on the 
extent and severity of brain damage, the patient may or may never recover or •wate up•. Because individuals determined to 
be brain dead according to the tests described above have permanently lost all functions of the entire brain they cannot wake 
up. These individuals are not in a coma but, in fact, are dead. 

7. What is persistent vegetative state? 

The tenn persistent vegetative state (PVS) describes the condition of a patient who has lost all functions of the cerebral 
hemispheres or upper brain (e.g., cognition, memory, ability to experience pain and emotion) but maintains all or some 
functions of the brainstem (e.g., breathing, eye opening, chewing). Such patients may appear to be awake, but they are not 
aware of and do not interact in any meaningful way with their environment. Although prognosis for any recovery of cognition 
is excluded by this diagnosis, these patients exhibit some signs of brain functioning and are certainly not dead. With the help 
of excellent nursing and medical care, patients can be sustained in this condition for many years. 

8. Are there laws concerning brain death? 

As of April 1990, 44 states have so-called brain death statutes, and 5 others have recogniz.ed brain death in their case law. 
Thus, 49 states recognize by law that a patient may be determined dead based on neurological testing. Brain death standards 
have been widely accepted by the medical community across the nation for many years and guidelines for brain death 
determination were published in 1981 by the distinguished President's Commission for the Study of Ethical Problems in 
Medicine and Biomedical and Behaviorial Research. 

9. What is the stance of the major religions regarding brain death? 

Most religious traditions recognize that irreversible cessation of total brain functioning (i.e., brain death) indicates death 
of the human being. Some traditions do not recognize brain death criteria and continue to rely on the traditional criteria of 
cessation of heartbeat and breathing in determining death. Family members are· encouraged to discuss religious aspects of death 
determination with the patient's physician, a member of the clergy or hospital chaplain. 

10. How are the topics of brain death and organ tramplantation related? 

Transplantation of a viable heart, kidney, lung, liver, or pancreas into a sick patient is often the only way of providing 
a renewed and healthy life to that patient. The major and sometimes only source of such transplantable organs are those 
severely brain-damaged patients who are determined dead by neurological testing but not all brain dead patients are suitable 
organ donors. It should be absolutely clear that no organs are to be removed from such a patient unless (1) the patient meets 
all accepted medical criteria for brain death; (2) the patient indicated a desire when living to make an organ donation upon his 
or her death by completing an organ donor form or,(3) in the absence explicit patient consent, there is informed consent by 
the family. Individuals interested in making a gift of their organs should contact their local hospital or the State Department 
of Health for information concerning organ donation and where to obtain organ donor forms. 
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MA)AM C~AiRWOM~~ AND ~EMBERS OF THE cc~~ITTEE: 

My nan"~ is Ft:-,t,b; S.:-,muc:1 B1ech. I am a clergymun fron~ the central 

section of our state a,::;l serv.;: 0•_; a chc,;.ila1n in a 230 bed n:.irsing 

facilit/, I arr, a ;:,r,:;Fe,ssoi" of 8ic,1ica1 L,:H and [:.;cJ1,,edic;~l Ethic:', 

i n a Tr c :.) ; c, J i .:: a ~ S ~ :-;-: i n r. ~ y an.: 3 G 0 v e r ..... -.: r ' s a p;:; o l n tee t c the B i o-

e th! cs Cc.h·,;1:i t:ee, ~f v.-:ich I 2:·~ a :r.e~·;iLe( of c'.1c Executive Ccmr'~i tte.~ 

and cr1air tr,e Tas:,, Fo;·ce on ?1·,)tecting c~1e V-.Jln;;:1·uble. F,ank you 

for the :.pr,"r L\...n it 'f ,:o te-s ti f-, before you on behalf of the 1 eg is-

1 a: i ,c i~it::::ive ::t~;~g stuC~~d t~~Jay. 

Tr.e f;·.;,·, Jerse-1 ).::ciar2t,,};; :Jf De.Jth f>.ct (Bi 11 Allil,3), as you kr~ov1, 

is a rE<:.~~~ cf o·--.:e:~ t~-.:; y~a;-s ~f inter1s;•/,:; je~ibcr-ation a:·,d debate. 

i t i s a,, I: i s t c:, r i :: p ! e c e of l -2 G i s 1.: t i o :·, t ha t a 1 1 1·,hv shore i n i t s 

c·;;:,-,tion s.;-·-s-;:d tr,-u,._,:/;ou: tr;ls e:-:peri-~·nce, It is no d~ubt also 

f:a•.-,r.:d, o~ ~ny ir:,1:,01·t;;r.t legislation :;,lght b1;:; but it is, neverthe

le;;s, the p-od\,Jct ::,fa :,lnc,:·.-e effc,n c:·, the part of a group of 

d~-d i ca :t-d 11,;n an~ ,,,:,. :::>1·, of •.s:h i ch l am prcH.id to have been numbered. 

T~e v3st majority of stat~s across the country h~ve legislated 

r,r:uro1,:-gical er-ite:-'.a 01- "Br-=in Death," as it ls p0ruL:1rly callee, 

as ct,-, accepta::,:e p(on('>'..Jt.:erncn: of c~~~~h by 1;;edical prcfes')iona!s. 

~e in ~ew Jersey have 3n op~ortunity co once more put into place a 

;Jie::e of 1egi s 1.:-,tio,; .. 1;tch •,;: 11 n0t c.-1\y :ie ?l rurhc>:- -;,!::a,~r', fol lo,-,!~,s 

the ex~i,nplE- ,:,f others, but \-1111 rather serve as a thoughtful and 

insightful rr.o,j.:•l for· others t,:. fol 1011. 

It is p5i"ticu1arly slgnif:cant to note that we ln New Jersey were 

.,Ji s e i n a ·1 \ Ci\. i n g o u i- s e 1 . ,;: s t 0 .,.; a i t - u 11 ,Jc 1· gr e ,H pressure- ~ n t i l 

the Gust had sett'.ec. Tr,is al lo,-:cd us to r..-;bser·,c· states where s!·ni I cir 

1 eg is 1 a c ion had a 1 re.::d 7 been e;1.:ic ted and to bent!f it fi-0111 tile col L::c-

c l ve c.~;:eri,2,-,ce ,,_.,nich ~~1a~ ~:-1,:;e::ndc,·ed. Thc- temptation to quickly 

f c, 1 1 0 .-; s u : t .:'J n ,~ a ,·,, i : the .::: ~· ~ -: ,J ,· >;l n cc o f J r 3 S 9 i r g ,:; -, r f e '2 t , es ~- e c i a l 1 y 

in 1ig·,t of c,,y s:a:e's ··c1e as a r•-:ice ::c·tter f-::-,r the en~ire nation 

in is3ue~ of ,his r,ati.:~e, 1,.~-5, enci1·:1,0us. It did allow for an extreme

ly diic:r-se cr,:,:.:i:: .:/ c;,::-,oiarly i:;eo;:, 1 ,;; :o cat-veo-ut a singular docurne•,t 

,✓hich :.ta,,cs ,,;s a :r;:;•:e1 ::,f se:1$itiv1:y a1·,d conci: 1 n for~ the ci~i

zens o~ o~,- sta:e~ ... ~g.::1r. e-;t2bl!sh!n·J a ;:-ri:cede·~t ~o be fu1\c,v~·cd by 

othc-rs. 
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The personal end relig;ous exemption which not only al lows for the accept~nce 

of ne11 c1·lteria in tile ;::,ronounce;nent of death, but continues to recognize 

the traditional forli1ot 3s ,·1ell, ts j)robably the element vJhich invites the 

rrn:ist attention. 

We, as a group, in cur deliberatinr:s, cair.e tc., the conclusion that to accept 

new criteria is co broad~n the concept rather th~n to reject the traditional 

r,ode by ,,/-',icl, 01:;ny cu1tu1·es d..:clare their de.:id, as has been tr~JC fo1· thOL6,;nJ·; of 

yec1rs. \Je oug:;t :~ct der,'f tho<:e 1-1ho have a ;erscr;a1 or religious re.:.son for 

interpreting death as the;r forebe~rs did th~ir rights of protection under 

the la~. This approach rurs ~uch closer co the ever greater recognition of 

indlvldual auto,,.:,,:-y in 1:·1e~ical decision rn<1k(r,g. 

idC:{)109ic2d cc-nce:·;,s fi-0;,, a segr;.::n~ of the r-,edical COTT">"H.rnity - and I ani confident 

t:iat ;tis a s~,31) scs,::E:nt - tr.at ::or,tiP'"ed acceptance of tr2c!itional criteria 

psr~e:uate\ ar ~~~aic c~~c~pc-r:ngs noll0~ and must, at b~st, be vie~ed as ~E:ing 

csva11er and shallo.-,. P-1c health care providers-as ·,ie)l as l.;1v1yers and clergy

~e~, for tha~ ~2tter - a~e and always should be open to consfderJbly more than 

t:-.,:- nc;",·,:.,..-, c:,:- 0 :, 2s c," ti:c!ir 0,.:1 d;')ci;::1ines, They, and ;,r-ofessi,::~als in other 

fields as weil, Cciirnut c1ain'. infa1li:Jil;ty; they possess th: sci:,c shortco,;"'i:,;;s 

::c•1111e-n to us al 1. T',is dictates that ~-ie must move 91·actual ly in reshaping the 

r,istc-;rical le9,;ct' c:":Jc:.,cc: cc IJS by Se/ei"al tho-.1sand y~<Jrs of civilization. 

n-,e p:--ac.tlce of -·1d;ci:1e r;as its ':i:-eathtaking highs - te,npe,-ed, if net dir:~inishec, 

by its dismal a,,d 0ften "at;:;! fc1i-!;,_;r-es. \.:e in the Cou'.:;~ission were r;fndfol of 

the need to recognize this truth ord seek to earn ihe crust and confidence of 

our citizens ~Y allowl~g for free expression of pcrson~l preferences rather 

than dictate. 

T:-1e 2:'..:::i·:,·,al c.o;-,cern of tho'.::e lnvol·Jec ir tr<Jnsplant ;-,ork, that rT:afntalning 

t'·c1d; :io,~e;l er'. teria ~~i9'"1t ur.,:'.<""r.111,~e the accerHance of :1eu1·olo9ical cri teri.:i 

In the ~eclarati0~ of •e~th, is, in ~y opinion, also unfounded, Qui ce the oppo-

si:el i~s/stit',S in the drac:-,.:,tic. C<:?p':lrtur,.: from deeply held principles \Jl'":ich have 

s;:i.;inn,.:-.:! Lns :111lE.nia 11.is,, by its ve•·y natu;·e, fv•1t2:,t distrust. Allc,1s1ing fer 

graci,,.~\ av,,:1:e"c:SS thn;,1..9h educational ~•i-:icesses and a tolerance for diversity 

only conuibutcs to c:-,;,dibl l i ty a.·;d acceptance. 

tss tc the furth;r con,:ern that ou, :1e,~.1th c,-,ire syster1 cannc,t easily tolerate 

a tv,,:.;-track ap;::··vach fo, the sake of un!fotmity and imposes undue sti"e$s on 

cai-egivers, I thi"k It ir,,rort.:rnt to c:a(ify this as ,:ell. The Bioethics Co111r.1is

slon, v,hicn Includes so'.r,e of the 1aost prestigious and knoHledgc.Jble experts In 

t~e ~:elj o~ he~!:hc~re, as directors and Jdminstrators of ~edical centei-s, hos

plr2-1s, lo:19-:.e,;- ca:e f2ciiities - t;,c~-;e1ve<: c0ct0rs and ,1urscs, public healt;, 

official~ ar,O c.,ci·1er$ - u,...'.ani:T:O'~s~y agrt(-.:: r~~t t 11is •v•::-i~1d :ict :ie a problerr thot 

1•,c:.:.ild or should star,d in th.=: wJ·; of retaining th.;: original foi-r11at fur the Decla

ration of Death. 

must dr:,i.-1 an inference from the great 



- 3 ~ 

co~troversy Jere in the w~ke of Roe v. Wade. No m~tter on which side or this 

volatiie issue u"e st,1nds ~ and I have very strong p~rsonal and theological 

fee11ngs about this issue - the legal acceptance of abnrtion on dcm.:ind ,nay 

present a picture in obstetric un;ts of a struggle to ~reserve the life of 

a prematurely born Infant ln one bed while Ironically dispatching the life 

er a fetus in a second bed - and which the healthcare cr>mmc.Jnity has not viewed 

as inconsi5tt:nC. This duality, it appears to me, is much 1nor.e striking and emo

ti0nc111y dcr.1.::ndirig of our he,1lthcare prc,viders th,:111 1..;;::iiting the relatively short 

time - and I stress this, rar~1y more chan 24 to 48 hours - between the neuro

loglcal ..::ritcria and the ri-adit:onal standJrds In tr,t:! Declaration of De~th, 

hardly an unreasonable nor burdensome impcsltion on the system and Its practi

tioners. I thin~ that this has, perha~s. not been articluated clearly enough, 

because of the lay corifusion between brain death - which chis bi II addresses -

and the so-cailed PVS (P~ni;anent Vege,ative: Statel - ,,hich ic does net. The 

c~t-paintecl picture of doc~or, nurse and f~mily fretting over a brain de~d 

;:,at:e,,t fc,,- :cv;,d:s c,- ycJr-s utilizir,g vciuable r,,cdica1 :.ervici::s and exha1..;sting 

resc;urce; - :his is a d,2lihc- 1·.3te: ,-r:is,·epre::;e:r.~citio1, ca:culat~c: to elicit a 

hlg;i]y e,,18:ionJl yet unju'.:tifi,~ble respons;;. 

~an( of ~shave bee,, le~ co be'.icve t~~t brain ~eJd ~eople \in5er on for ~eeks 

an~ mcnt~s, attacned to ~ochlnes whic~ ~~inLain their v;:sl fJnctions. This is 

s c i en t l f i ca I I y u n u u e a n d a g r o s s d i s to r t i o 11 v f f ~ c t . T h,; s y ::. t ems o f a b r a i n 

:1t,c1d ;:;c-rson deter-io:-ate 1·a;.,idly despite all n-,.::cl1.-"nical suppo.-t - r,1eaning that 

the ti1r1e until trJditiona1 criteria for de,:ith sets in ls re1.:it!vely sr,ort. 

The leg!~lcstion befGre yol...!, therefor2, finds ~h2t a1~o\,-~ing fe;r personal autonomy 

does not unduly infrir,ge ,;po,, nor bu,·den U1e heal:hcare sy5tF.:n and respectfully 

a118,,,s for the free expi-cssion of a11 the citizens of our state. We wish to 

er:o•.i,·:.'l9:;; its er.dc:·".>c.ie,\t tJy yC'-li corr.mittet:, Muda!r~ Chain,om<1n, and tts releac,e 

and pas~age en the floo, as did the Senate, 

,·'1;;~l 1 add, j.:sc to unc""r l i:;e the ;ericwsr,e·:;s c:f the ,;o;-k and decisions tha~ 

)c)y eh~ad of us: c:·Jr,slder- \l'1at two '.·lobsi l2ureatt:s hove viritten concerning 

iss .. ts .:if c:;;s i<.inc. The first is Ja:.,es wc1t·;on, of D:JA SO~BLE HELIX far,'.c. He 

said,'' If a c!"11ld ..-Jere not declared a1i,,e unct\ three d<'lys af,er birth, then 

all parer1ts could be al lowed the choice only a few are given under the present 

system. The doctor c0u!d al low ch~ chi 1d to die if the parents so choo~e and 

5~ve 3 iot of rnise1·1 and s,:~fe1·in9. I t,c:iieve this vie .• is the only rotic;r.al, 

::c,,,;).assion.::te accitcn:!e to ~2ve. 11 The ot 1·ier qucte ls that of Francis Crick, who 

said, 11 No nc,.borr. infant sh0uld t,e ccc1cred hum-:ln unti 1 l t has pa~.sed certain 

tes~s regardirig its genetic e,1do,-.--rnent anc that if It fails the::-e tests, it forfeits 

the right to live." 

Pe~!-,aµ::, tr,ese t-,-10 Sta~e·:•t::c,-,ts cir_,q d:·2,r;2t;ca11y W3r"r~ us of the app1-<)..'lChes tl1at 

l2y ahead. 'we n~ust procee\.i ·,;ith gre.:it caution, with th.:: full realizcHion of the 

e1:01·:-,C1 ~$ ccr1S2~t.;€,·n•.:<:s tt1.= t ,::ur dee.: s i \J:-~5 1~1al effect. 

Ac:;oi:-i, d-.:'l,,i- you fol" g;vlr::;; •·'.e the •~-rporcl..ni ty tv sf,a:·e ~-iy thoughts ·,1i th you, 

ar.d :nJy ci...:r 1abc)rs be b1e·::.se-d \,,iith 5t.:cce~s. 
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TESTIMONY OF ANNE M. PERONE 

The proposals which are before this committee are 

premature and have been prepared in a vacuum. The enabling 

statute, P.L. 1985 Ch. 363 of the New Jersey Le~islature 
✓ 

required that the Bioethics Commission shall: 

3(b) Gather data about how New Jersey and other 

jurisdictions handle decision making regarding the 

termination and refusal of care and treatment. 

Where is this data? Where are the reports? 

Further, the Commission had a duty to: 

3(c) Assess the need for additional prog=ams and 

services relating to medical decision making. 

Where is this data? Where are the reports? 

Finally, the enabling statute provides in Par.6: 

"The commission shall ••• make its report to the 

Governor, Legislature and public •••• The initial report ••• 

shall include: 

a. A report on the current status of the law in New 

Jersey and other jurisdictions regarding the termination of 

treatment, surrogate decision making, and related issues; 

b. An examination of existing practices and procedures 

for decision making, such as Quinlan ethics committees and 

Grady and Conroy procedures, and a determination of how well 

they work and where change is needed •••• " 

Where is the data? Where are the reports? 

The commission has ~rovided no such report of current 
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practices and procedures, or how New Jersey and other 

jurisdictions handle medical decision making, or any 

assessment of a need for change,and no reports regarding how 

well current practices work. 

Rather the Commission just forged ahead , putt±ng the 
/ 

"cart before the horse" ignored the mandate of the New Jersey 

legislature and prepared the S-3320 proposal. 

Even S-3320 states on page 24 that, "This commission was 

established by the Legislature in 1985 to 

orovide a comorehensive and scholarlv examination 

of the legal and ethical dilemmas in the deliverv 

of health care nosed bv modern advances in science 

and medicine." 

Where is the report of the ~equired scholarly examination? 

No studies or reports of practices in hospitals or 

nu r s i n g ho 111 e s i n New J e r s e y ha v e be e n- d one • The Commission 

has not followed its mandate. It jumped right into preparing 

living will legislation without providing the necessary 

framework that was required. 

In addition to opposing this legislation because it did 

no: follow the legislature's mandate to study and to renort 

on the use of advanced directives in other jurisdictions and 

in New .:ersey the commission was to report on whether the 

use " has promoted the preservation of life" among other 

issues. Par.6 (f) provided that "Accomoanving the reoorts, 

the commission shall subm~t any proposed legislation which it 

may desire to recommend for enactment" 

'' 
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By no i: p r o vi d i n g th e ma n d a t e d re po r i: s r: o r:·h e p u b l i c , r: o 

r:he Governor and i:o r:he Legislar:ure, t:his proposal is 

premature and fatally flawed. 

IT IS DANGEROUS 

The major protection that is granted by a living will is 

not to the Patient but to the doctors/professionals/ 

institutions. Comolete immunity is granted to doctors, and 

institutions from civil, criminal and Professional liabilitv. 

No profession or livelihood has ever been afforded such 

sweeping and complete immunity. 

Every ca=?enter, builder, lawyer, doctor is held liable 

for their negligence or malfeasance. Patie.nts are not 

gaining any civil rights ----they are losing their rights 

to proper, beneficial, caring medical treatment. 

A person granted "powe;-of-attorney" over the financial 

affairs of a patient is still liable for abuses of the 

fiduciary relacionship between the principal and the agent. 

The powers of attorney are spelled out and he/she must follow 

the powers granted. If a patient: ;;ants to grant 

complete immunitv to his/her at:torney-in-fact, then it can be 

granted by each individual in their own document. 

Swee?ing legislation granti~g across-the-board immunit:y 

is dangerous and does not protect the patient. 

Patients normally sign a one-page Living Will document:. 

They are usually not informed of the language in the statute 

giving complete immunity. The elderly and the nursing homes 

• r 
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are bein11; sold a bill of goods regarding the "benefits of 

this legislation". Rather then gaining a right, the patients 

are losing protection of the law. 

Another danger in this proposal is that our well-meaning 

citizens and legislators are being lulled into believing that 
; 

somehow this legislation is giving them protection which is 

not all ready in place. This is not the case. Patients and 

families have common law rights, they have rights under the 

power of attorney statites in place. 

A "living will" is not the end product of a "rights" 

movement--it is the means to an end. 

The "Living Will" was for'llulated in 1967 by the 

Euthanasia Educational Council (now called Concern for ~ying) 

as a tool to promote acceptance of euthanasia. Because the 

public was not yet ready to accept the total concept of 

euthanasia, it was intended that the document would gradually 

shape public opinion, thus leading co a recognition of the 

"right" co choose when, where, why and how to die. 

All "Living Will" legislation currently in effect allows 

for involuntary euthanasia and assisted suicide. No "Living 

Will" legislation excluded medications upon which a patient 

was previously dependent (insulin, digitalis, etc.) from the 

categories of medical procedures which can be withdrawn or 

withheld. The "Living Will" allows for euthanasia by 

omission of even necessary and ordinary care, such as removal 

of food and water. 

'!'he next step toward full acceptance of the "right to 

• I 
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choose" death-on-demand is the proposal for euthanasia by 

commission--already initiated with the introduction of the 

"Humane and Dignified Death Act" which would allow for 

"physician administered aid in dying (lethal injection)." It 

is significant that this act was initially introduce-ti in , 

California, t·he first state to pass "Living W-ill" 

legislation, and that it is not new legislation but is, 

instead, being proposed as a series of amendments to existing 

"Living W-ill" legislation. Currently, bills to pass "aid-in-

dying" are being introduced in Florida, Arizona, Oregon, 

California and other states. A Living W-ill is not the end; 

it is the "means to an end" - death on demand! 

In California, although the "aid in dying" people state 

that 60% of the people want •chis legislation, they could only 

get 200,000 signatures out of the entire population of 

California, when they tried to get an amendment on the 

ballot. Euthanasia proponents declare there is a need and a 

demand for this legislation, when they are the ones demanding 

it. 

After the 1960's, the Euthanasia Society of America (now 

known as the Society for the Right To Die), and the Education 

Council (now called Concern for Dying) decided to create a 

climate in which euthanasia legislation would be possible. 

The "Living W'ill" was the suggestion of Luis Kutner at the 

1967 Euthanasia Society meeting - as a means for creating 

such a climate. 

Abby Van Buren, a long time euthanasia advisory board 

• f 
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member, promotes Living Wills regularly in her column. 

A slow, steady, inch-by-inch movement with carefully 

constructed language (for acceptability) has progressed from 

California to New Jersey. 

Euthanasia advocates sugarcoat the bjtter pill~of 

euthanasia by using accentable language for the unaccentable. 

Titles such as "Right to Die Act" (N. Mexico); "Death 

'With Dignity Act" (Delaware); "Rights of the Terminally Ill 

Act" (some states). Each word is weighed carefully by 

euthanasia proponents for its imnact on any oooosition. 

Common phrases founded in living wills are "my attending 

physician"; "unable to make treat:nent decisions''; "final 

stages of a ter:ninal condition"; "death is imminent", and 

" l i f e s u s ta i n i n g p r o c e du re s '' • 

A Living Will signer assumes a particular meaning for 

each of these phrases. But how are they, and how can they be 

interpreted? 

The general understanding of "attending physician" is a 

physician in whose care one has been for some time. In 

realty, "attending physician" refers to the physician who 

happens to be in charge of a person's care at a particular 

moment. It is entirely possible that, within the course of a 

day, a hospitalized patient could have as many as three or 

more attending physicians, any one of whom could put a Living 

Will into effect. 

While the signer of a Living Will may think "unable to 

make treatment decisions" means that one is in a coma, the 
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words can be interpreted to mean t~at one is mildly senile. 

No Living Will law gives anv objective-criteria for making 

the determination that the patient can't make these 

decisions. The individual attending physician can make this 

crucial judgment based upon purely subjective consiaerations. , 

Picturing "final stages," one may assume this means the 

last few days of life. However, "final stages" is rarely 

defined in legislation and, when it is, it is described as 

meanig that death will occur in a "reasonably" or a 

"relatively short time," interpreted as meaning days, weeks, 

months or longer, varying from illness to illness and patient 

to patient. 

"Life-sustaining procedures" are generally perceived as 

respirators, heart-lung machines and other advanced 

technological procedures. In fact, "lift-sustaining 

procedures" have been interpreted to include medications such 

as insulin, digitalis or antibiotics. 

These phrases are not the only illusory protections 

found in Living Will legislation. In passing such 

legislation, many pro-life legislators have often insisted 

that a strongly worded statement prohibiting mercy killing be 

included in the law. California's Natural Death Act states, 

"~othing in this ~tticle shall be construed to condone, 

authorize, or approve mercy killing ••• " But recently, new 

legislation was introduced to amend the California law. The 

amendments would allow for the provisions of "aid in dying" 

which means "any medical procedure that will swiftly, 
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painlessly, and humanely terminate Che life of the qualified 

patient. 

Euthanasia by lethal injection would then be allowed 

under California's Living Will Act. 

But how would this be possible under the California law 
~ 

with its prohibition of mercy killing? It's really quite 

simple. "Aid in dying" will be an exceotion. Mercy killing 

is still prohibited, but "aid in dying" is not to be 

construed, under the law, as mercy killing. 

The protective words still remain. 

protection that's removed. 

It's only the 

At Che 1984 meeting of Che World Federation of Righc co 

Die Societies, che goals of the euthanasia movement were 

clearly outlined--goals culminating in the escablishment of 

suicide clinics where anyone can request "self-deliverance." 

In order to reach this final goal, the steps of 

acceptance of the Living Will, legalization of assisted 

suicide and the lethal injection for the terminally ill must 

first be taken. 

At thac time, Professor Curt Garbesi of Loyola Marymount 

Law School in Los Angeles said, "We are focusing on the first 

short step of this process." He was referring to promotion 

of the Living Will. Garbesi is one of the authors of che 

amendments to California's Living Will Act. 

At the same meecing, Dr. Helga Kuhse of Australia's 

Voluntary Euthanasia Sociecy said, "We are blinded by the 

~ych chac wichdrawal of treacmenc is morally different than 

'' 
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killing." She went on to explain that once it's legal to 

remove all types of treatment and care, it will be a small 

step to obtain acceptance of direct killing, since the public 

will then recognize that withdrawal of some types of 

treatment leads to a very painful death. .. 
"They'll realize that this is clearly not in the 

patient's best interest and that, given an injection, the 

patient could have died quickly," she said. 

It appears that the euthanasia movement's agenda is 

moving ahead on schedule--with the help of well-meaning, 

unsuspecting people. It will only be stopped if we take the 

time and .the effort co learn its language and to oppose it 

unequivocally. 

UNNECESSARY 

An Advanced Directive Law is unnecessary under the two 

common law Principals which currently exist. 

The first 

1. Requires the health care providers to provide 

appropriate and beneficial medical treatment, and 

2. Patients are the final decision makers since 

and unconsented-to treatment would constitute "an unconsented 

to touching or battery" See w. Prosser, Handbook of Law on 

Torts (4th ed.) 161-164 and 34-3i. 

These decisions of a competent patient are alwavs 

balanced and weighed against the state's interests in 

preserving life, preventing suicide; protection of third 

parties, protection of the integrity of the medical and 
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health care professionals, and keeping the public's 

confidence in the the medical professionals and institutions, 

and protection of the public health. 

Our state laws regarding assisted suicide and homocide 

are examples of our state's interest in protecting life and 

preventing any wrongful or irrational termination of life. 

In addition to the citizen's common law rights to agree 

to or to refuse medical treatment, each person has a 

fun~amental Constitutional right to life protected by the 

14th Amendment. This gives the State a compelling interest in 

protecting the procedural and substantive due process rights 

of each person. The language in the advanced directives 

herein deny this fundamental protection. 

The real purpose of a living will is~ to protect the 

patient or to give the patients more rights or authority than 

already exist. These rights are already in existence whether 

the patient is competent or incompetent. 

Incompetent patients have families-physicians making 

their medical treatment decisions. The only controversy is 

in rare cases where the doctor or institution refused to 

terminate food and fluids without a court order because of 

the state's opposing interests which are to prevent suicides, 

homi~ide, preserve medical integrity and con:idence in the 

profession, etc. 

Patients without relatives have the right to use the 

traditional and existing power-of-attor~ey law to have a 

particular person handle financial ~atters, and can also have 

'' 
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that same person appointed to make medical decisions. The 

law is on the books in New Jersey. We don't need a living 

will law to appoint a person to make decisions if we are 

later judged incompetent. In fact on page 26 of this 

proposal, Paragraph 26 (b) recognizes the "right of.a patient 

under existing law (N.J.S.A. 46:2B-8) to appoint an attorney-

in-fact to make decisions, however, the present proposal rips 

away all patient protection. 

The Supreme Court of New Jersey upheld the use of a 

power of attorney used by Hilda Peter for her friend to make 

medical decisions for her. The only problem was the document 

did not give her friend the right or power to withdraw food 

and water. !n Matter of Peter bv Johannin~, 108 N.J. 365 

( 198 7). 

It is interesting to note that the case of Hilda Peter 

has been widely criticized because of allegations by the 

third wife of the guardian ( Johanning) that he was brutal, 

and tried to poison her. Neighbors of Johanning's second 

wife stated that she had complained a week before she was 

found in dead, that Johanning was trying to kill her. 

Johanning's second wife was found under similar circumstances 

as Hilda Peter, with alcohal and sedatives in her system and 

bruises on her body. 

It is unfortunate that the Supreme Court was unaware of 

the investigations of the guardian Johanning before it 

rendered its decision. 

The power of attorney law as it exists however ~ould 
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per~it persons to designate an agent for medical decision 

making, but does not take away the patient's rights for a 

due process hearing if the attorney -in-fact attempt$ to 

exceed his or her powers. Just as an attorney in fact is 

liable if he appropriates the moneys of an incompetent, he 

should be held liable if he does not follow the medical 

powers given to him. 

The leading case, State v. Kennedy, 61 N.J. 509 (1972) 

involved a 99 year old woman who signed a power of attorney 

and the agent appropriated her life savings to himself. He 

was convicted of embezzlement and fraud. It is inconceivable 

that the legislature should protect an elderly woman's assets 

with a full due process hearing and consider removing the 

same kind of protection of har life. 

The real purpose of a living will is~ to protect the 

patient or to give the patients more rights or authority. 

These rights are already in existence whether the patient is 

competent or incompetent. 

This bill takes~ the rights of incompetent patients 

in many ways; which is contrary to the traditional actions of 

the New Jersey Legislature. 

The legislature in New Jersey has always tried to 

protect vulnerable patients by affording them their 14th 

Amendment due process rights and the full protection of the 

law. 
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For example, Developmentally Disabled Patients are 

protected in ~.J.S.A. 30:6D-S (a) (4), which provides: 

No person receiving services for the 

developmentally disabled at any facility 

shall: be subjected to shock treatment, 
~ 

psychosurgery, sterilization •••• without 

the express and informed consent of such 

person ••• if a minor or incompetent , that 

person's guardian ad litem shall petition 

a court of competent jurisdiction to hold 

a hearing to determine the necessity of such 

procedure at which the client is physically 

present, represented by counsel, and provided 

the right and op~brtunity to be confronted 

with and to cross-examine all witnesses 

alleging the necessity of such prcedure. 

In such proceedings, the burden of proof 

shall be on the party alleging the necessity 

of such procedure. In the event that a person 

cannot afford counsel, the court shall appoint 

an attorney not less than 10 days before the 

hearing. 

N.J.S.A. 30: 6D-(b) requires every developmentally 

disableed person to be provided with a nutritionally adequate 

and sufficient diet. 

~ental Patients have rights similiar to the disabled 
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rights ~herein he must be judged incompetant in a court 

hearing and cannot be subjected to experimental treatment or 

sterilization without due process protection. See N.J.S.A. 

30:4-24.2 d (2). 

IN the case In re Gradv, 170 N.J. Suoer 98 (197.9) 
, 

parents of a Down's Syndrome child applied for permission to 

have their daughter sterilized. The Court held among other 

factors that there must be a court finding of the patient's 

incom?etancy, that the incomptetancy was permanent, that all\ 

procedural safeguards have been satisfied (ie. a guardian -ad 

litam to represent the incompetant in court), and the patient 

had a rig~t to examine all proofs and cross examine 

witnesses. Id. at 125-126. 

It is proper and appro?riate for the legislature to 

continue to protect the vulnerable elderly from coercion to 

sign a Living Will whether that coercion be by family or 

institutions which are mandated" to educate" all new 

arrivals and periodically thereafter about the so-called 

benefits of an early demise. 

Many patients are in a depressed state due to 

the physiological after effects of a stroke. A full 

competency hearing which is currently mandated before 

sterilization can be performed, is certainly appropriate 

regarding life and death decisions. 

The Child Abuse Statutes of 1984, 42 u.s.c.A. sec.5103 

(suop.1985), a federal statute defining the withholding of 

medically indicated treatment from children born with 

-14-
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disabilities as child neglect, require that nutrition and 

hydration be provided to all disabled children regardless of 

whether their condition places them in a category in which 

medical treatment is not required. 

The federal legislature took cognizapce of the'fact that 

withholding or withdrawing medical treatment may not result 

in a patient's death, but it is impossible for a patient to 

survive the withholding of food and fluids. 

final; death is a certainty. 

Such action is 

Many patients in a coma, or because of senility are also 

as dependent as an infant. Removal of food and water is a 

cruel and inhumane death and should never be permitted. 

CONSIDER TRE SOURCE OF LIVING ~ILLS 

In 1982, at a meeting in the Countway Library of 

Medicine, Boston, Mass., the Society for the Right to Die 

Society of New York paid for and invited ten doctors to 

formulate policy on withholding and withdrawing medical 

treatment. The result of this meeting which was sponsored by 

the euthanasia society were published in the New England 

Journal of Medicine, April 12, 1984 as" The Physician's 

Responsibility Toward Hopelessly Ill Patients." These 

doctors , four of whom are board members of the Euthanasia 

Council concluded that "it was morally justifiable to 

withhold antibiotics and artificial nutrition and hydration, 

as well as other forms of life sustaining treatment, allowing 

a oatient to die. They said this is permissable for patients 

in a p.v.s. state, or severely and irreversibly demented 



patients (who do not initiate purposeful activity but 

passively accept nourishment and bodily care) ••• "the 

physician must always bear in mind that senseless 

perpetuation of the status quo is decision by default." 

Regarding patients categorized as" pleasantly s.enile"--
, 

the physician should provide emergency resusitation and 

intensive care sparingly, "guided by patients wishes. if 

known, by patien(s family and assessment of patients's 

prospects for improvement. 

Dr. Leo Alexander, who assisted at the Nurenburg trials 

after W.W.II. said before his death--regarding the above 

referenced publication, that the euthanasia climate in the 

United State is exactly like that in pre-Nazi Germany. 

I am sure Dr. Leo JAlex.ander is turning over in his 

grave regarding the latest publications by 9 out of the same 

10 doctors. "The Physicians Responsiblity Toward Hopelessly 

Ill Patients--A Second Look", New England Journal of 

Medicine, ~arch 30, 1989. The meeting was held at the same 

library. 

suicide. 

The entire document was geared toward assisted 

All but two doctors concluded and reported "that it 

is not immoral for a physician to assist in rational suicide 

of a terminally ill person." Id. at Vol. 320, No. 13, p.848. 

The Right to Die Society has carefully orchestrated the 1982 

and 1987 meetings which resulted in edicts by a mere ten 

doctors. 

These ten physicians consist of four members of the 

Euthanasia Board and other physicians who have published pro-

-16-
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death medical articles. These two reports are no more or no 

less than the bio-medical beliefs of the President Emeritus 

of the Society of the Right to Die, Dr. Joseph Fletcher. 

See attached article" Indicators of Humanhood: A Tentative 

Profile of Man.", published by the Hasting Center in 1972. , 

Fletcher decided that a person is not a person if he has less 

that a 40 I.Q.; is not self-aware ( unconscious or 

irreversible damage to the brain); is not controlled by self; 

lacked sense of time or futurity , or past; not capable of 

relating to others; lacked concern for others; ·-as unable to 

communicate; lacks control of existence ( ie. degenerative 

psychosis); lacks curiosity (to be without affect such as 

many mental patients); lacks change both physically and 

mentally; lacks rationality.and feeling. To be fully human 

Fletcher argues you must be cerebral and a creature of 

feeling. 

The Godfather of the euthanasia movement has outlined 

his views on what is a person. ( Note non-persons lack 

constitutional rights) The 10 physicians in Boston at the 

behest and cost of the Right to Die Society have outlined 

the ap~roved agenda. The Right to Die Society thought up the 

"living will" concept as a means to arrive at their end which 

is Death on demand. "Rational Suicide" will occur at 

clinics--called deliverance centers. 

famous quota is 

One of Dt'. 

" Wh a t h a s ta k e n p 1 a c e i n b i r th c o n t r o 1 

and birth selection, must take place 

'' 
-17-
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in death control and death selection.~ 

My Jewish friends often say "never again" regarding 

the holocaust of W.W.II. where thousands of demented, 

disabled, retarded, vulnerable people were killed at the 

"mercy" of physicians and institutions. , 

Lately many T.V. shows have shown the Holocaust. Good 

people carried out many "unacceptable actions" when the 

actions and language were made "acceptable." This bill is a 

carefully worded document to permit unacceptable treatment of 

the elderly and vulnerable in New Jersey. It is not an end 

in itself--but a means to an end that the proponents of 

euthanasia have very careullly assisted in crafting not only 

in New Jersey but across the United States. 

You may wonder if my criticism of the euthanasia 

is unwarrented. Allow me to point out a few facts. 

1. The Bioethics Commission had fourteen seats for 

appointment of members of the public. Nine out of the 

fourteen seats were initially held by members of/ or 

financial supporters of the New Jersey Citizens Commitee. 

2. The Citizen's Committee has conducted workshops 

performed plays, and shown filmstrips deali~g with the 

economic problems of longterm care and the promotion of 

advance directives/ living wills at more than 300 different 

locations. 

3. The Citizens Committee has sponsorred workshops 

where powerful proponents and Board members of the Euthanasia 

Educational Council have promoted living wills and :he 

'! 
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removal of protection of patients by the Ombudsman. 

4. The Citizen's Committee has received hundreds of 

thousands of dollars from the Prudential Foundation directly 

\and via funnelling through the Hastings Institute. It also 

received huge grants from the R.W. Johnsop Foundation. 

S. A National Bioethics Citizen's group is in the 

planning stages and was also funded by the Prudential 

Foundation and R.W. Johnson Foundation. 

The Prudential Insurance Company will certainly benefit 

economically for every patient who is removed from its 

medical insurance payment rolls. This is a fraud upon the 

millions of elderly patients who have paid premiums for their 

medical care throughout their lives. 

The Robert ~ood Johnsou Foundation will certainly 

benefit economically under several proposals before the 

Commission. 

It is time for our Legislaiure to take action. Send the 

proposals back to the Commission and demand that it provide 

the mandated reports and studies for which the Commission was 

convened. 

SPECIFIC FLAWS in S-3320 

2.b. States" modern advances in science and 

medicine ••• etc." Tubes providing nutrition and hydration are 

not modern or advanced. They have been in use for more than 

eighty years. Today, nasogastric tubes are less than 1/8 

inch in diameter and are used in every medical facility and 

• I 
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at: home • 

••• This State recognizes that the fundamental right of 

individual choice ••• New Jersey has always recognized a 

common law right but has not decided on the basis of the 

Constitution that there is a "fundamental; right of· 

individual choice in these cases. 

2.c. "patient loses decision making capacity" How will 

this be det:ermined? Will the patient be afforded a due 

process hearing regarding incompetency as disabled and mental 

pat:ients are afforded? 

2.d. "The right ••• to forego life-sustaining treatment:~ 

is subject to a list of state and societal interests. Row is 

it subject? 

3. "Decision making cdpacity". What standard will be 

used to determine a patient's decision making capacity? How 

wiLl it be "evaluated relative to the demands of a particular 

health decision? Is the standard objective or subjective? 

"Do not resusitate order" Who gives the doctor the 

authority to write this order? 

"Health care decision" Includes a decision of a 

patient "to refuse a transfer of care". Suppose a doctor or 

nurse refuse to abide by a patient:'s wishes, will they be 

required under the patient's refusal of transfer right: to 

violate their professional conscience and/or ethical 

standards? 

" Life sustaining procedure" according co this 

definition will exclude any i.v., or tube administering food, 

• ! 
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water, medicat.ion, antibiotics, insulin, digitalis or any 

o:~er stabilizer used in certain medical situations. 

"thereby increase the expected life span" Every drop of 

insulin, or food and water or digitalis would provide an 

ordinary life span. The deprivation will decrease t~e , 
expected life span. 

"Permanently unconscious" This definition is fraught 

with problems. Very few doctors can say a coma is 

irreversible. The PVS state is also a recent name for brain 

damaged patients. The "without limitation" language is there 

specifically to include demented ~l,h~imer patients 

without"capacity for interaction with the environment'~ It 

appears that Dr. Fletcher wrote this definition back in 1972. 

"Terminal condition" No.determination of a life 

expectancy is required? Why not? Of course the prognosis of 

life expectancy of six months or less will always be accurate 

"without the provision of life-sustaining treatment~. Most 

people die in three weeks without "life-sustaining food and 

water". Some will die in a day without insulin. 

4. Declarant may sign a Living Will at any time. If the 

declarant gives only a directive but does not appoint a 

representative, the declarent is waiving all rights to making 

and giving informed medical consent regarding the benefits 

and burdens of any and all treatment in a given situation. 

S. b. (1) and S.d. what if a patient revokes orally to 

one "attending physician" but fails to revoke with all 

subseouent medical personnel? What if the patient wants to 
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revoke but can't communicate? 

6.b. Instruction directives waive the patient's right to 

informed medical consent. 

7.a.(2) A patient may lack decision making capacity 

temporarily because of injuries or stroke .. or drug overdose; 

does this trigger the termination of treatment?· 

8. Who is the "attending physician? Someone who knows 

the patient or one of many during the hospital day? 

8.c. Mental and disabled patients will not be afforded 

due process rights with this language in cont=avention to 

existing statutory protections. 

8.e. There are many elderly who are hard of hearing and 

/or speak a foreign language, how will their rights of being 

informed be protected? 

10a. Does the attending physician have "an affirmative 

duty" to inquire of the patient, his family or others of a 

revocation? How will the attending physician gain knowledge 

of the modification or revocation? 

10.b. It is interesting to note that a doctor's refusal 

to withdraw or withhold life-sustaining treatment will be 

protected however, the patient who is not provided the care/ 

medicine/ food/water to sustain his life is said to 

be" abandoned or t::-eated disrespectfully" if not transferred 

in a timely manner for the treatment of non-treatment! 

George Or~ell could not imagined a better example of" double 

speak" or "new speak". Food and water and medical treatment 

a- 0 abandonment! Transferring a patient to his deat~ is 
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respectful! 

10.c. Ditto. 

11.b. How can some patients who can not communicate for 

various reasons avail themselves of right to demand food and 

water? Does moaning qualify? ~ill the patient be drugged 

against pain so they can't communicate? 

13 a.(l) Interferes with the operation of nursing homes 

and hospitals in that private institutions are reauired to 

inauire and thus subtlely promote living wills amo~g its 

patients. The "shall ~dopt'' language is mandatory in nature 

and impinges on the rights of private corporations of freedom 

of contract and to decide corporate policy. 

13 a.(2) Interferes wit~ the operation of an 

institution by requiring it 'to "educate" families and 

patients about living wills and to" assist patients in 

discussing and executing a living will! 

13. a.(4) How can a an institution assure the patient is 

not abandoned or treated disrespectfully when the purpose of 

;ransfer is to terminate treatment? 

13.a.(5) The current rules regarding disputes is easy , 

call the Ombudsman for the elderly in nursing homes. For all 

others petition the court/ expand the office of the 

Ombudsman. It is impractical to expect nursing homes to have 

an effective ethics committee when hospitals don't have them. 

Further, it is a duplication of many committees with varying 

understanding of the statute. A disinterested state 

appointed person/ or a court of competent jurisdiction which 
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affords proper protection in disputes. 

13.b. Is inadequate since it only exempts religiously

affiliated institutions. All private institutions may be 

forced by this provision to either close down or forced to 

commit acts against th·. conscience of thJ! owners, the 

administrators and/or the staff. All institutions should be 

permitted a clause protecting the conscience of the owners, 

administrators, and/ or staff. 

13.c. This clause does not protect any institution, 

since a Catholic Hospital was ordered by the court to .starve 

and dehydrate a patient to death. The Peters, Jobes, and 

:arrell trilogy effect~vely extinguished any rights of an 

institution to refuse to withhold or withdraw treatment 

unless this Legislature pro~ects the rights which have been 

removed by judicial activism. 

14.a. The Ombudsman should be appointed to investigate 

conflicts. The second level should be the Court. 

15.c. There is no Constitutional right of privacy under. 

the federal or state constitution to refuse medical 

treatment. 

16.a.(l) Food and water is never futile in prolonging 

life, its a necessity. One will never know if the death is 

"immenent" if food and waeer is removed. It is a self-

fulfilling prophecy. This Par. is dangerous because it is 

written in the disjunctive "or" rather than the conjunctive 

"and". Therefore (l) or (2) or (3) all permit the removal of 

food rnd water. Patients have come out of a coma after months 
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and even years. Patients have been erroneously diagnosed as 

P.V.S. The only situation where water is withheld for medical 

reasons is in severe burn cases. All other conditions allow 

fluids by i.v. or hyper-alimentation. 

17.a. Does this mean the patient decides "Do not 
~ 

--------·-· -·---·--·-
res us i ta te / or the doctor? 

17.c. What legal authority does a doctor have to write a 

"Do not resusitate order"? 

18.a. Unnecessary duplication of time and effort. We 

have an Ombudsman. Expand the powers of that office. 

18.b.(l) Penalty makes this unworkable. (2) and (3) O.K. 

19.b. Invades and withdraws protection afforded these 

patients in other statutes. 

' 20. and 21. Most dangerous. Legislature will abdicate 

its authority in most crucial area of patient protection. 

Most citizens are unaware of rules and regulations 

promulgated by Department of Health. 

22. Complete immunity deprives patient of protection and 

possible life-threatening decisions. "Good faith" standard 

difficult to assess. Is "good faith" similar to "taking a 

whack at it"? 

All health care professionals are immune from any 

liability. How many Living Will declarants in New Jersey 

were aware of this when they made (or shall make) a Living 

Will? Why absolve a complete industry from liability? 

No other profession is immune for its negligence. 

Suppose a patient executes aliving will requiring all life 

. ' 
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saving procedures? Would the health care professionals be 

immune from liability for failure to provide same? Under this 

blanket immunity, YES! 

23. The absence of an advanced directive most certainly 

should create a presumption against assuming a patient wants , 
--- --------- ---- --------- -·-----
the removal of treatment. 

26.a.and b. Effectively remove protections afforded 

under the power of attorney statute. 

26.c. Gives power to self-supporting youths/ pregnant 

girls under the age of 18~ the right to terminate treatment 

without parental interference. 

29.a. and b. provides the "stick" to enforce removal of 

t=eatment if the" carrot" of immunity doesn't work. 

CONCLUSION 

IN CONCLUSION , I URGE THE SENATE TO REJECT THIS 

PROPOSAL SINCE IT IS 

. ' 

1. PREMATURE 

2. DOES NOT COMPLY WITH THE ENABLING STATUTE 

3. IS DANGEROUS 

4. IS UNNECESSARY 

S. IS A "MEANS" TO A EUTHANASIA "END" 

THAT IS, DEATH-ON-DEMAND 

6. IS REPLETE WITH LANGUAGE FORCING A LIVING WILL 

AND A DEMAND FOR WITHDRAWAL OF TREATMENT ON 

PATIENTS, I~ST:TUTIONS, AND OTHER PROFESSIONALS 



TESTIMOl'l'Y TO THE ASSEMBLY JUDICIARY, LAW 
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Leonard Fishman 
Cohen, Shapiro, Polisher, Shiekman and Cohen 

General Counsel · 
New Jersey Association of Non-Profit 

Homes for the Aging 

OVERVIEW 

New Jersey is one of only five states in the country without a health care 

directives ("living will") statute. 

At the end of 1988, the Commission on Legal and Ethical Problems in the 

Delivery of Healthcare (also known as the "New Jersey Bioethics Commission") approved 

a model living will statute. That model has been introduced in substantially the same 

form by Assemblyman Naples as Assembly, No. 16 and by Senator Ambrosio as Senate, 

No. 1211, the "New Jersey Advance Directives for Health Care Act." 

A.16 and S.1211 would do more than recognize living wills in New Jersey. 

These bills would establish a process for health care providers to follow when 

implementing a living will. 

The New Jersey Association of Non-Profit Homes for the Aging's 

(NJANPHA's) Board of Trustees, representing every major religious denomination in the 

State, has endorsed these bills unanimouslv. We urge this Committee to report A.16 and 

S.1211 favorably and promptly, with the amendments noted below. 



DISCUSSION 

A.16 and S.1211 would codify and build on New Jersey case law which 

recognizes the right of the individual to make voluntary and informed choices to accept, 

to reject, or to choose among alternate courses of medical and surgical treatment. That 

this right is fundamental and constitutional has been affirmed by the New Jersey 

Supreme Court, in cases from In re Quinlan to Matter of Jobes, and by the United 

States Supreme Court in the Cruzan case. 

To preserve this right, in case an individual loses decision-making capacity, 

these bills recognize the right of competent adults to plan ahead for health care 

decisions through the execution of advance directives, such as living wills and durable 

powers of attorney. 

Proponents of A.16 and S.1211 (and, indeed, their detractors) stress that 

these bills would protect the ri~hts of individuals to control decisions about their own 

health care. Of great importance, but less appreciated, are the r~sponsibilities these bills 

would impose on health care professionals and institutions to assure that their patients' 

rights are responsibly effectuated. 

For example, A.16 and S.1211 would establish procedures that physicians, 

nurses and other health care providers must follow when implementing an advance 

directive. 

The bills would also impose multiple responsibilities on health care 

facilities, which would be required to: inquire of prospective residents whether they have 

a living will; provide informational material to patients and their families and educate 
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them about available treatment; inform health care professionals about their 

responsibilities under the act. 

Decisions to accept or reject medical treatment -- including life-sustaining 

treatment -- are made every day in New Jersey's hospitals and nursing homes. As the 

American Hospital Association pointed out in its amicus brief filed with the United 

States Supreme Court in the Cruzan case, approximately 2.2 million Americans die each 

year. Of the 1.3 million who die in hospitals, 70% die after a decision has been made to 

forego life-sustaining treatment. 

So the choice is not whether individuals and their families, in collaboration 

with their physicians, will be making decisions about life-sustaining treatment -- they 

will -- but whether those tnvolved will have the benefit of the statutory guidelines and 

procedural framework that A.16 and S.1211 would provide. 

NJANPHA's Board of Trustees has endorsed these bills unanimouslv. Our 

unanimity is all the more impressive considering that NJANPHA's Board is comprised of 

30 trustees representing virtually every major religious denomination in the State -

including Baptists, Catholics, Episcopalians, Jews, Lutherans, Methodists, Presbyterians 

and Quakers. 

Contrary to the claim of those who oppose A.16 and S.1211, there is a 

broad and deep consensus among religious organizations -- and their health care facilities 

-~ in support of these bills. Even our members who would not withhold or withdraw life

sustaining treatment at their own facilities support the right of other facilities to follow 

their institutional conscience. They also recognize that A.16 and S.1211 would establish 
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the legal right of a religiously-affiliated facility to decline participation in withholding or 

withdrawing life-sustaining treatment by adopting an institutional conscience statement to 

that effect. Similarly, health care professionals would be permitted to decline on the 

basis of their personal beliefs. 

PROPOSED AMENDMENTS 

While we believe that these are good bills, we know they could be made 

better by amending the provisions concerning ethics committees, which are also referred 

to as "reviewing bodies." Our proposed amendments concern the process for resolving 

disputes among caregivers, residents, health care representatives and residents' families 

when there is disagreement about the resident's decision making capacity or 

interpretation of the resident's living will. In their present form, A.16 and S.1211 would 

require that the dispute be submitted to an "institutional or regional reviewing body" and 

would require that body to give advice about resolving the dispute. 

The proposed amendments have two main thrusts. First, to change the 

reviewing body's function from giving advice to providing a consultation. Second, to 

make this process optional instead of mandatory. There is serious doubt whether, at this 

point in time, institutional ethics committees at hospitals and long-term care facilities are 

capable of giving definitive advice about a course of treatment for an active case (known 

as "prospective case review"). In fact, very few institutional ethics committees anywhere 

engage in prospective case review. 
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At this point in time, and for the foreseeable future, it is far more 

reasonable to expect from these committees a "consultation" (meaning an informed 

discussion), rather than a decision about a recommended course of action, which the 

word "advice" implies. 

Each proposed amendment is explained in Attachment # 1 and noted on 

Attachment #2, which contains the affected portions of S.1211. 

D•\009\00377003\0868.LMF 
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Attachment # l 

PROPOSED AMENDMENTS TO S.1211 

Section 14 (Dispute Resolution); p. 12. This section describes the process 
to be followed when the patient, the health care representative or the attending physician 
disagree about the patient's decision making capacity or interpretation of an advance 
directive. Subsection 14.a reguires the parties to submit their dispute to a review 
committee. 

The proposed amendments to Subsections 14.a and c would permit, but not 
require the parties to seek resolution of their disagreement through the facility's dispute 
resolution process. At all times, the parties would have the option of going to court. 

Section 15 (Decisions to Forego Life-Sustaining Treatment Other Than 
Fluids and Nutrition); pp. 12-13. This section describes the circumstances under which a 
patient's directive to withhold or withdraw life-sustaining treatment ( other than 
artificially provided fluids and nutrition) may be implemented. The fourth of these 
circumstances is: 

when the patient has a serious irreversible 
illness or condition, and the likely risks and 
burdens associated with the medical 
intervention to be withheld or withdrawn may 
reasonably be judged to outweigh the likely 
benefits to the patient from such intervention, 
and imposition of the medical intervention on 
an unwilling patient would be inhumane. 

In such cases, Subsection 15.a would require the attending physician to seek consultation 
with an institutional or regional reviewing body or public agency before implementing 
the patient's directive to withhold or withdraw life-sustaining treatment. 

The proposed amendment to Subsection 15.a would permit, but not 
reguire, the attending physician to consult with the institutional or regional reviewing 
body or public agency. 

Section 16 (Decisions to Forego Artificially Provided Fluids and 

Nutrition); pp. 13-14. S.1211 makes a distinction between the withholding/withdrawing 
of fluids and nutrition and all other forms of life-sustaining treatment. In order to 

withhold or withdraw artificially provided fluids and nutrition, the patient must have 
specifically requested this in his or her living will. Section 16 concerns a patient's explicit 

directive to forego fluids and nutrition. The procedure parallels Section 15; the 

1Jt. 



physician would be required to consult with an institutional or regional reviewing body or 
a public agency. 

The proposed amendment to Subsection 16.a would permit, but not 
require, the attending physician to consult with an institutional or regional reviewing 
body or public agency. 

Section 18 (Reviewing Bodies); pp. 14-15. This section describes the 
institutional and regional reviewing bodies which engage in prospective case review 
under Sections 15 and 16. In its current form, this section requires such bodies to give 
advice. 

The proposed amendments to Subsection 18 have two purposes. First, they 
would change the reviewing bodies' function from giving advice to providing a 
consultation. Second, they would make the process optional rather than mandatory. The 
proposed amendments also would do away with the requirement that the reviewing 
bodies be accredited. 

Section 22 (Immunity); p. 16. S.1211 would provide immunity to health 
care representatives and health care professionals when: (1) implementing the living will 
and (2) implementing the advice of an institutional or regional reviewing body. Since, 
under the earlier amendments, the function of the reviewing bodies would change from 
giving advice to providing a consultation, the reference to immunity when implementing 
the advice of a reviewing body would be deleted. 

Section 27 (Regulations by the Ombudsman); p. 17. This section directs 
the Office of the Ombudsman for the Institutionalized Elderly to adopt regulations when 
the Act becomes law. The proposed amendment would clarify that the Office of the 
Ombudsman must conform its regulations to the Act. 

Section 28 (Regulations by the Public Guardian); p. 17. For the same 
reasons stated in connection with the Ombudsman, the proposed amendment would 
require that the Public Guardian for Elderly Adults conform its regulations to the Act. 

Section 29 (Failure to Follow Act); pp. 17-18. Subsection 29.a subjects a 
health care professional who "willfully" fails to follow the Act to discipline for 
professional misconduct. The proposed amendment would strike "willfully" and 
substitute the term "knowingly and purposefully." 

Subsection 29.b provides that a health care institution that "willfully" fails 
to follow the Act shall be subject to a fine of not more than $1,000 for each offense. 
The proposed amendment would strike "willfully" and substitute the term "knowingly and 
purposefully." 
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At t2chme:1.t :: 1 

and if a mutually satiafactory accommodation cannot be reached, 
shall take all rusonable stei,e to effect the appropriate. timely 
and respectful transfer of the patient to the care of another 
health care institution appropnate to the pauent · s needs. and 
shall aswre that the patient is not abandoned or treated 
disrespect fully. 

c. Nothin1 in this act shall be construed to require a health 
care institution to participate in the beginning, continwn1, 
withholdin1 or withdrawin1 of health care in a manner contrary 
t* or accepted medical standards. 
\.:.!) a. In the event of disa1reement amon1 the patient, health 

care representative and attendin1 physician concemin1 the 
patient's decision makin1 capacity or the appropriate 
interpretation and application of the terma of an adv~ 
directive to the patient· s course of treatment, the parties~ ~ 
seek to resolve the disagreement by means of procedures and 
practices established by the health care institution, including but 
not limited to, consultation with an institutional ethics 
committee, or with a person designated by the health care 
institution for this pu or 1"1'14''f sec. r~so u ••"" ca c.o1,1r"'t' o 

b. A health care profession lllVO ved in t e patient· s care c.o~ pt.+e~t 
other than the attendin1 physician. or an administrator of j .;r; s,t; c:.ti 0 v-1 

health care institution may al.so invoke the dispute raolution 
procea established by the health care institution to seek to 
resolve a disaireement concerning the patient· s decwon malting 
capacity or the appropriate interpretation and application of the 
tenns of an advance directive. 

e, If dicn1NeaHRI , ... , be reconciled tlu•wlJA 
iMtilutiNU •,••• •••~wUe• ,,Hw, lbe pa,•i• 1Hy &Hlli 
c111h1tlen III a eHII ei cempetatt 1c ... ,11en.6 
@ L Coaliatent with the tenns of an advance directive and 

the pravt.ionl of this act, life-sustaining treatment, other than 
artificially pnmded fiuida and nutrition necessary to suatain life, 
may be withheld or withdrawn from a patient in the foUowing 
circumatancea: 

(1) When the life-sustainin1 treatment is experimental and not 
a proven therapy, or is likely to be ineffective or futile in 
prolongin1 life, or is likely to merely prolon1 an imminent dying 
procea; 

(2) When the patient is pennanently unconacioua, aa 
determined by the at tendin1 physician and confinned by a second 
qualified physician: 

(3) When the patient is in a tenninal condition, as detennined 
by the attendin1 physician and confinned by a second qualified 
physician; or 

(4) In the event none of the above circumstances appli-. when 
the patient hu a serious irreversible illnesa or condition, and the 
likely rislal and burdena U10Ciated with the medical intervention 
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to be withheld or withdrawn may reasonably be judged to 
outweigh the likely benefits to the ;>atient from such 
intervention, and imposition of the medical intervention on an 
unWllling patient would be inhumane. In such cases prior to 
implementing a decision to wtthhold or wtthdraw life-suatairuna 
treatment, the attending physician~ &ilail pre111,dY1 seelt 
consultation with an institutional or regional revieWUll body in 
accordance with section 18 of this act, or.;...u. P••••~"'seek 
approval of a public agency recogruzed by law for this purp)N. 

b. Nothing in this section shall be construed to impair the 
obligations of physicians, nurses and other health ca.re 
professionals to provide for the care and comfort of the patient 
and to alleviate pain, in accordance with accepted medical and 
nursing standards. 

c. Nothing in this section shall be construed to abridge any 
constitutionally-protected right to refuae treatment, baaed upon 
the free exercise of reliaion or the right of privacy, under either 
the United States Constitution or the Constitution of the State of 
New Jersey. . 
@ a. Consistent with the explicit term, of an advance 

directive and the provisiona of this act, utificially provided 
fluids and nutrition necessary to sustain life may be withheld or 
withdrawn from a patient in the folloWinl c1rcumatances: 

(1) When the artificial provision of fluids and nutrition ia likely 
to be ineffective or futile in prolonging life, or is likely to merely 
prolong an 1mmment dying procesa; 

(2) When the patient is pennanently uncomcioua. u 
detennined by the attending physician and confinned by a second 
qualified physician; or 

(J) Yt'hen the 1u,li11nt i• in ~ t11nninal condition. :JS determined 
by the attendina physician and confinned by a second qualified 
physician, and the likely risb and burd- aaxiated with the 
leut burdenaome treatment modality likely to be effective may 
reuonably be iudaed to outweigh the likely benefits to th~ 
patient from such intervention, and imposition of the intervention 
on an wtwilling patient would be inhumane. In such cases. prior 
to implementinf a decision to withhold or wi~w ~c= ~'Y'G\ "J 
provided fluids and nutrition, the attendint physician f 

~consultation w\th a qualified inatitutional or re~ 
reviewut1 body in accordance with section 18 of this act, o~ ~ 
•••••l~k approval of a public agency recoarli.led by law for 
thispurp>M, 

b. Nothinf in this act shall be construed to provide 
authorization for the health care representative, or any other 
individual. actinf pursuant to this act, to direct or implement the 
withholdin1 or withdrawal of artificially provided fiuidl and 
nutrition neceuar, to suatain life in tha ablence of explicit 
instruchona to that effect in the patient· s advance directive. 
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t c. Nothin1 in tlus section shall be construed to impair the 
2 obligations of a physician. nurse or other health care profeS&tonai 
J to provide for the care and comfort of the patient and to 
4 alleviate pa.in, 1t1 accordance with accepted medical and nursing 
5 standards. 
a d. Nothing in tlus section shall be construed to abridge any 
7 constitutionally-protected right to refuse treatment, bued upon 
8 the free exerciN of religton or the ri,tlt of privacy, under either 
9 the United States Constitution or the Constitution of the State of 

10 New Jersey. 
11 17. a. Consistent with the terms of an advance directive and 
12 the provisions of this act, the attendin1 physician may issue a do 
13 not resuscitate order. 
14 b. A do not resuscitate order shall be entered in writin1 in the 
15 patient· s medical records prior to implementation of the order. 
18 c. Nothin1 in this act shall be construed to impair any existing 
17 legal authority to issue a do not resuacitate order when the 
18 patient hu not executed an advance directive. 

___. 19 @ a. An institutional _or rep,nal reviewinl body which 
20 enga1e1 in prospective cue consultation pursuant to paragraph 
21 (4) of subuction a. of section 15 and ngraph (3) of subuction 

r:;:::'"'\___E~tion 18 of this act · the attendint physician, 
~erit,~ealth care representative whether it believes that 

24 the withholdin1 or withdrawal of the m c llltervention under 
25 consideration would be in conformity wtth the requirements of 
28 this act, includina without limitation: whether such action would 
27 be within the scope of the patient· s advance directive; whether it 
28 may reuonably be iud1ed that the likely risb and burdens 
29 associated with the medical intervention to be withheld or 
3u 
31 
32 
33 
34 

35 

wilhdrawn outwei1h its Ukeiy benefits. and whether it may 
reuonably be iudsed that imposition of the medical intervention 
on an unwillln1 patient would be inhumane. lbe attendin1 
physician. patient and health care representative shall al.so be 
advised of any other course of diqnosia or treatment 
recommended for consideration. 

C.o"'svlffl.tiM .,.__~--, +he •~int a( l~nstitutional or reponal revieWU13 body shall 
w I t;,.. 0.11\ 37 ~ documented in the patient· s medical records. ;;:=====~ ~aaa---,.15:7,, 1'11 N'liH ov'an institutional or resu,nal reviewing body 

~G .. l'\.).~~ltc,,riOr'\ r 3~ ..-: ~ , "" .) a.&U111 iA 1.11uada.ca Neth scbe11lio11 es af INI •••i:ell'-IS not 
ltt1tlf lti1rfin1Meaith care repreuntattvo, physician, nurse, or 

41 

co~s" \tJ wi~ 42 
(h\ i~s t; tvilOl'IA\ 43 

or r~i~"°'"~ 
(t.J i e,v,t,~ 

~ 0 cL1 

44 
45 
41 
47 

other health care rof1tS1ional · 

4t ~ Seek review by a public aaency recopiied by law for this 

~ 

1iX 

reiv,(ell\. 
Fvr~e,('Mo r~ 
~•No-i ... ~ ir'\ ti, 
~c.t 5!,.;..,11 \,, 
Co"'~trvu t"c 
i-rQ.j(" f';,c 
ri9hrof o.. 
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2 (1) tef Seelt review by a cou" of competent jl.ltUdiction. 
3 c. Nothing in this section shall preclude the transfer of the 
~ patient to another appropnate health care profesaional or health 
5 care mstitution. ln this case the health care instituuon 
6 responsible for the patient· s care shall assure that the health 
7 care professional or health care institution to which the patient ia 
8 transferred is properly infonned of the advice given by the 
9 institutional or re11onal reviewtn1 body. 

10 
11 

12 
13 

and shall be subject 

14 19. a. Nothin1 in this act shall be construed to alter, amend or 
15 revoke the rights and responsibilities under exiltint law of health 
18 care institutions not governed by the proviaiona of thia act. 
17 b. The provisions of this act shall not be construed to require 
18 emergency persoMel, includinl paid or voluntur fire fighters; 
19 paramedics; members of, an ambulance team, reacue squad. or 
20 mobile inte~ive care unit: or emersency room pertOnDel of a 
21 licensed health care institution, to withhold or withdraw 
22 emergency care 1n circumatancea which do not afford reuonable 
23 opportunity for careful review and evaluation of an advance 
24 directive without endangerin1 the life of the patient. 
25 20. In accordance with the "Administrative Procedure Act,• 
28 P.L.1968, c.410 (C.52:148-1 et seq.) the Department of Health 
27 shall establish rules and reswations necesaary to cur, out the 
28 pn:-visions of this ac.t. 
29 a. The department shall atabliah rules and resulationa for the 
30 anrtual re~rtin1 by ht1Ji,lth ~""" iMtitutions, and the ptheriq of 
31 such additional data II ii reuonably neceaar, to oversee and 
32 evaluate the implementation of this act. The departmmt sb&1l 
33 seek to minimize the burdena of record-kHPinl impoeed by the 
34 rul• and resulations and shall seek to uaure the appropriate 
35 confidentiality of patient records. 
J6 b. The department shall establish rulea and retulationa 
37 requifint health care institutiona to adopt polici• and pnctica 
38 designed to: 
39 (1) Make routine inquiry, at the time of admiaion and at such 
40 other tim• 11 are appropriate under the circumatuc-. 
41 concemint the existence and location of an advance directive; 
42 ·' '• (2) Pn,vtde appropriate informational materiala cancemint 
43 advance directiva to all interested patientl and their famili• 
44 and health care representatives, and to Uliat patientl intereated 
45 in discussin1 and executinl an advance dinc:tive; 
48 (3) Educate patients and their famili• and health can 
47 representativ• about the availability, benefits and burdeal of 
48 rehabilitative treatment, therapy and servtc-. u applOl'fiate; 
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(4) Inform phyliciam. nurses. and other health care 
profeuionaJ.a of their riahts and resporwbalities under this act. to 
asaare that the riahts and responsibilities are understood. and to 
provide a forum for discUS&aon md consultation regarding the 
requirements of this act; and 

(S) Otherwise comply with the provisions of this act . 
21. The Department of Health and the New Jersey Commission 

on Legal and Ethical Problem, in the Delivery of Health Care 
established pursuant to P.L19H, c.383 (C.52:9Y-l et seq.), shall 
jointly evaluate the implementation of this act and report to the 
Governor and the Lelislature, includina recommendations for any 
chan1• deemed neceuary, within five years from the effective 
date of this act. 
@ a. A health care representative shall not be subject to 

criminal or civil liability for any actions perfonned in good faith 
and in accordance with the provisiont of this act: 

(1) To carry out the t1m11 of an advance directive;....-( :a=:=:;:: :e .::::z. :1:·:~::~ :~ 
b. A health care profeuional shall not be subject to criminal 

or civil liability or to dilcipline by the health care inltitutioll or 
the respective State licenaina board for profeaional misconduct 
for any actions perfonned in aood faith and in accordance with 
the provisions of this act. any rules and regulations established by 
the Department of Health punuant to this act, and accepted 
profellional staadarda: 

(1) To carry out the tefflll of an advance directive; --4 :.=:-~;;-:-.... -:.:· :.,,~~ : 
c. A health can inatitution shall not be subject to criminal or 

civil liability for any actions perfonned in pd faith and in 
accordance with the provisions of this act to carry out the tenns 
of an advance directive. 

23. The abunce of an advance directive shall create no 
presumption with respect to a patient' 1 wilhea re1udin1 the 
provision. withholdin1 or withdrawin1 of any Conn of health care. 
The provimonl of this act do not apply to penona who have not 
executed ID advance directive. 

24. The eacution of an advance directive punuant to this act 
shall not in any manner affect, impair or modify the tenna of, or 
riahtl or obU,ationl created under, any exi.stinf policy of health 
i.nlw'IDCe, life inlurance or annuity, or gavemmental benefits 
prosnm- No health care practitioner or other health care 
pnmder, and no health •rvice plan. insurer, or govemmmtal 
authority, shall deny coverqe or exclude from the benefits of 
service any individual because that individual has executed or haa 

71/x 
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1 not executed an advance directive. The execution. or 
2 non-execution. of an advance directive shall not be made a 
3 condition of coverage under any policy of health insurance. life 
4 insurance or annuity, or governmental benefits program. 
5 25. An advance directive executed under the laws of another 
6 state in compliance with the laws of that state or the State of 
7 New Jersey is validly executed for purposa of this act. An 
8 advance directive executed in a foreian country in compliance 
9 with the laws of that country or the State of New Jersey, and not 

10 contrary to the public policy of this State, i.l validly executed for 
11 purposes of this act. 
12 28. a. The withholdin1 or withdrawin1 of life-S1ata.inin1 
13 treatment pursuant to section 15 of thia act or of artificially 
14 provided fluids and nutrition neceuary to suatain life pursumt to 
15 section 18 of this act, when perfonned in aood faith. and in 
16 accordance with the tenns of an advance directive and the 
17 provisions of this act, shall not comtitute homicide, suicide. 
18 assisted suicide. or active euthanaaiL 
19 b. To the extent any of the pravilioal of thia act are 
20 inconsistent with P.L.197i. c.373 (C.48:28-1 et seq.) concemin1 
21 the desianation of a health care repNNatative, the provilions of 
22 this act shall have priority over t.hoN of P.L.1971, c.373 
23 (C.48:28-8 et seq.). 
2 4 Durable powers of attomey for health care executed pursuant 
25 to P. L. 1971. c.373 (C.48:28-8 et seq.) prior to the effective date 
26 of this act shall have the same le1al force and effect u if they 
27 had been executed in accordance with the praviliGal of thia act. 
28 c. Nothin1 in this act shall be conatrued to impair the rights of 
29 emancipated minors under exiatinl law. 

-+JO 27 TI,19 Offit:1t nf the Ombudsman for the Institutionalized 
,__...,.3_1----=El~d;p,e,r;,-y-shall":"'·;m~ reswationa 11111•111f'to .. _,., · ,iYl~he 

32 requirements of P.L. ...... c ....... (C ........ )(now pendint befon the 
33 Leli,llatun u this bill), and shall mm a writtm statemmt of its 
34 obj!etionl under that act available to the public. 

--+ 35 <.a!) The Office of the Public ~=an,.xerly Adults shall 

~ ~ } J8 ~-·•ations 11•1111 ,.-o · he ........ ·rement1 of c,ot""~ orfl', !; .... II¥ tt ·--~ \.---.:-::----, ... -r--.-....... c ........ (C ........... )(now pendins befon the Leli,llatun 
as this bill), and shall make a writtm statemmt of its obli1atiam 

39 under that act available to the public. 
~ 40 @ a. A health care profeaioaal · faill to act in 

41 accordance with the requinmmta of this act la •ubject to 
42 discipline for profllSlioaU milconduct pullUIDt to P.L.1971, c.73 
43 (C. 45: 1-21). 
44 b. A health care institution that faill to act in 
45 accordance with the requirements of thia act and reswationa 
48 adopted in accordance with thil act sbal1 be subject to a fine of 
47 not more than St,000 for each off .... For the PI.IIIIONI of thia 
48 subaec:tion. each violation shall coaatttute a separate offenae. 

~nclwi"-J ~W\, 
PIJf"'flSCf 
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1 Pmalti•- for violatiolll of thia act shall be recovered tn a 
2 summary civil proceedin1, brouatit in the name of the State in a 
J court of competent jurisdiction pursuant to "the penalty 
.\ enforcement law,·• N. J .S.2A:58-l et seq. 
5 c. The followin1 acts constitute crimes: 
8 (1) To willfully conceal, cancel, deface, obliterate or withhold 
7 personal knowled1e of an advance directive or a modification or 
8 revocation thereof, without the declarant' s consent, is a crime of 
9 the fourth dearee. 

10 (2) To falsify or forge an advance directive or a modification 
11 or revocation thereof of another individual is a crime of the 
12 fourth degree. 
13 {3) To coerce or fraudulently induce the execution of an 
14 advance directive or a modification or revocation thereof is a 
15 crime of the fourth de1ree. 
18 (4) To require or prohibit the execution of an advance 
17 directive or a modification or revocation thereof u a condition 
18 of c:overa1e under any policy of health inlurance, life insurance 
19 or annuity, or govemmental benefits proaram, or u a condition 
20 of the p·rovision of health care is a crime of the fourth dearee. 
21 d. Commission of any of the acts identified in para1rapna (1), 
22 (2), or (3) of subsection c.. resultin1 in the involuntary earlier 
23 death of a patient. shall co111titute a crime of the fourth dearee. 
24 e. The sanctiom provided in thia section shall not be conatrued 
25 to repeal any sanctiona applicable under other law. 
28 30. This act shall take effect 180 daya after the date of 
27 enactment. 
28 

29 
30 
31 

STATEMENT 

32 The "New Jersey Advance Dtrectiv• for Health Care Act" is 
33 bued on the recommendationa of the New J emy Commisaion on 
34 Le1al and Ethical Problems in the Delivery of Health Care. The 
35 major provisiona of S-3320 are u followa: 
38 1. Advance directives for health care may encompaa both the 
37 desisnation of a health care repraentative ra proxy directive") 
38 and/or a statement of personal wishes re1ardint health care in 
39 the event of lou of decision muiq capacity (" an inltnaction 
40 directive"). 
41 2. Advance directives may be revoked by oral or written 
42 d•tnaction of the document or execution of a sublequent 
43 directive. 
44 3. With re1ud to inltnaction directives. if a permn chooNs to 
45 instruct that artificially provided fiuida and nutrition be withheld 
48 or withdrawn, that choice muat be explicited stated in the 
47 directive. 
48 4. An advance directive becom• operative when transmitted 



AMENDMENTS TO SENATE BILL NO. 1211 
RESPECTFULLY SUBMITIED BY 

THE NEW JERSEY HOSPITAL ASSOCIATION 
AND 

THE NEW JERSEY STATE BAR ASSOCIATION 

Amend Section 4 to read as follows: 
4. A declarant may execute an advance directive for health 

care at any time. The advance directive shall be signed and dated 
by, or at the direction of, the declarant in the presence of two 
subscribing adult witnesses, who shall attest that the declarant is 
of sound mind and free of duress and undue influence. A designated 
health care representative shall not act as a witness to the 
execution of an advance directive. Alternatively I the advance 
directive shall be signed and dated by, or at the direction of. the 
declarant and be acknowledged by the declarant before a notary 
public, attorney at law, or other person authorized to administer 
oaths. An advance directive may be supplemented by a video or 
audio tape recording. 

Amend Section 14 to read as follows: 
14. a. In the event of a disagreement among the patient, 

health care representative and attending physician concerning the 
patient's decision making capacity or the appropriate 
interpretation and application of the terms of an advance directive 
to the patient's course of treatment, the parties [shall] may seek 
to resolve the disagreement by means of procedures and practices 
established by the health care institution, including but not 
limited to, consultation with an institutional ethics committee, or 
with a person designated by the health care institution for this 
purpose or may seek resolution by a court of competent 
jurisdiction. 

b. A health care professional involved in the patient's care, 
other than the attending physician, or an administrator of a health 
care institution may also invoke the dispute resolution process 
established by the health care institution to seek to resolve a 
disagreement concerning the patient's decision making capacity or 
the appropriate interpretation and application of the terms of an 
advance directive. 

(c. If disagreement cannot .be reconciled through an 
institutional dispute resolution process, the parties may seek 
resolution in a court of competent jurisdiction.] 
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Amend Section 15 ta read as follows: 
15. a. Consistent with the terms of an advance directive and 

the provisions of this act, life sustaining treatment [,other than] 
including artificially provided fluids and nutrition necessary to 
sustain life, may be withheld or withdrawn from a patient in the 
following circumstances: 

(1) When the life sustaining treatment is experimental and 
not a proven therapy, or is likely to be ineffective or futile in 
prolonging life, or is likely to merely prolong an imminent dying 
process; 

(2) When the pati~nt is permanently unconscious, as 
determined by the attending physician and confirmed by a second 
qualified physician; 

(3) When the patient is in a terminal condition, as 
determined by the attending physician and confirmed by a second 
qualified physician; 

(4) In the event none of the above circumstances applies, 
when the patient has a serious irreversible illness or condition, 
and the likely risks and burdens associated with the medical 
intervention to be withheld or withdrawn may reasonably be judged 
to outweigh the likely benefits to the patient from such 
intervention, and imposition of the medical intervention on an 
unwilling patient would be inhumane. In such cases, prior to 
implementing a decision to withhold or withdraw life sustaining 
treatment, the attending physician (shall] may promptly seek 
consultation with an institutional or regional reviewing body in 
accordance with section (18] 17 of this act, or (shall] may: 
promptly seek approval of a public agency recognized by law for 
this purpose. 

b. Nothing in this section shall be construed to impair the 
obligations of physicians, nurses and other heal th care 
professionals to provide for the care and comfort of the patient 
and to alleviate pain, in accordance with acceptable medicai and 
nursing standards. 

c. Nothing in this section shall be construed to abridge any 
constitutionally-protected right to refuse treatment, based upon 
the free exercise of religion or the right of privacy, under either 
the United States constitution or the Constitution of the State of 
New Jersey. 

d, Nothing in this section shall be construed to provide 
authorization for-· the health care representative, or any: other 
individual acting pursuant to this act. to direct or implement the 
withholding or withdrawal of artificially provided fluids and 
nutrition necessary to sustain life in the absence of explicit 
instructions to that effect in the patient's advance directive. 

Delete Section 16 in its entirety. 

Renumber Section 17 as Section 16. 
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Amend Section 18 to read as follows: 
(18.] l.L.. a. An institutional or regional reviewing body 

which engages in prospective case consultation pursuant to 
paragraph (4) of subsection a. of section 15 (and paragraph (3) of 
subsection a. of section 16] of this act [shall advise] and which 
is consulted by the attending physician, patient (and] or health 
care representative shall advise as to whether it believes that the 
withholding or withdrawal of the medical intervention under 
consideration would be in conformity with the requirements of this 
act, including without limitation: whether such action would be 
within the scope of the patient's advance directive; whether it may 
reasonably be judged that the likely risks and burdens associated 
with the medical intervention to be withheld or withdrawn outweigh 
its likely benefits; and whether it may reasonably be judged that 
imposition of the medical intervention on an unwilling patient 
would be inhumane. The attending physician, patient and health 
care representative shall also be advised of any other course of 
diagnosis or treatment recommended for consideration. 

[The advice of] Consultation with an institutional or regional 
reviewing body shall be documented in the patient's medical 
records. 

b. [The advice of) Consultation with an institutional or 
regional reviewing body acting in accordance with subsection a. of 
this section is not [legally binding) required. [A] Furthermore, 
nothing in this act shall be construed to impair the right of a 
health care representative, physician, nurse, or other health care 
professional who (believes that the advice should not be followed 
may choose to] consults with an institutional or regional reviewing 
body to: 

[(1) Pursue an alternative course of treatment for the 
patient. In this case, no immunity is confer~ed upon such actions 
by this act, and the individual is subject to existing norms of 
civil and criminal liability and may be subject to discipline by 
the respective State licensing board for professional misconduct; 

(2)] ill. Seek review by a public agency recognized by law for 
this purpose; or 

((3)] lll Seek review by a court of competent jurisdiction. 
c. Nothing in this section shall preclude the transfer of the 

patient to another appropriate health care professional or health 
care institution. In · this case the health care institution 
responsible for the patient's care shall assure that the health 
care prof~ssional or health care institution to which the patient 
is transferred is properly informed of the advice given by the 
institutional or regional reviewing body. 

[d. An institutional or regional reviewing body acting in 
accordance with subsection a. of this section shall conform to 
standards established by law and shall be subject to periodic 
accreditation and review under procedures established by law.) 
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Renumber Section 19 as Section 18. 

Delete section 20. 

Renumber Section 21 as Section 19. 

Renumber Section 22 as Section 20 and amend to read as 
follows: 

(22.] 20. a. A health care representative shall not be 
subject to civil or criminal ljability for any actions performed in 
good faith and in accordance with the provisions of this act [: 

(1) To] to carry out the terms of an advance directive[; or 
(2) To follow and implement the advice of an institutional or 

regional reviewing body acting in accordance with subsection a. of 
section 18 of this act]. 

b. A health care professional shall not be subject to civil 
or criminal liability or to discipline by the health care 
institution or the respective State licensing board for 
professional misconduct for any actions performed in good faith and 
in accordance with the provisions of this act [, any rules and 
regulations established by the Department of Health pursuant to 
this act,] and accepted professional standards [: 

(1) To] to carry out the terms of an advance directive[; or 
(2) To follow and implement the advice of an institutional or 

regional reviewing body acting in accordance with subsection a. of 
section 18 of this act]. 

c. A health care institution shall not be subject to civil or 
criminal liability for any actions performed in good faith and in 
accordance with the provisions of this act to carry out the terms 
of an advance directive. 

Renumber Sections 23, 24, 25 and 26 as Sections 21 1 22, 23 and 
24, respectively. 

Delete Sections 27 and 28. 

f.tX 
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Renumber Section 29 as Section 25 and amend to read as 
follows: 

(29.] ~ a. A health care professional who [willfully] 
purposefully fails to act in accordance with the requirements of 
this act is subject to discipline for professional misconduct 
pursuant to P.L. 1978, c. 73 (C. 45:1-21). 

b. A health care institution that (willfully) purposefully 
fails to act in accordance with the requirements of this act [and 
regulations adopted in accordance with this act] shall be subject 
to a fine of not more than $1,000 for each offense. For the 
purposes of this subsection, each violation shall constitute a 
separate offense. Penal ties for violation of this act shall be 
recovered in a summary civil proceeding, brought in the name of the 
State in a court of competent jurisdiction pursuant to "the penalty 
enforcement law," N.J.S. 2A:58-1 et seq. 

c. The following acts constitute crimes: 
(1) To wilifully_ conceal, cancel, deface, obliterate or 

withhold personal knowledge of an advance directive or a 
modification or revocation thereof, without the declarant's 
consent, is a crime of the fourth degree. 

(2) To falsify or forge an advance directive or a 
modification or revocation thereof of another individual is a crime 
of the fourth degree. 

( 3) To coerce or fraudulently induce the execution of an 
advance directive or a modification or revocation thereof is a 
crime of the fourth degree. 

(4) To require or prohibit the execution of an advance 
directive or a modification or revocation thereof as a condition of 
coverage under any policy of health insurance, life insurance or 
annuity, or governmental benefits program, or as a condition of the 
provision of health care is a crime of the fourth degree. 

d. Commission of any of the acts identified in paragraphs 
( 1) , ( 2) , or ( 3) of subsection c. , resulting in the involuntary 
earlier death of a patient, shall constitute a crime of the fourth 
degree. · 

e~ The sanctions provided in this section shall not be 
construed to repeal any sanctions applicable under other law. 

Renumber section 30 as Section 26. 



,~ ,) d O ~ r) 

1 AMENDMENTS TO S'BNATB BI1'L NO. 12 ll 
I RBSPEC'I'P'UU.tt StraMl'rl'ED BY ' 
• THE ~ ,TERS!:Y HOSPI'tAL ASSOC'IATION 

.um 
THE NEW J'ERSBY STATE BAR ASSOCIATION 

6 1 : 2 l 2 6 , E ! ·, r:, 'l 

4, A dec:la.ran~ may exocute an Advanc::e dJ.rective foi: health 
care at ony tiI)l.A, The Qdvan~a ~~~•ative ehal.l. bQ si~ned and da~ed 
by, or~~ the [~irection cf, ~he declar.ant in the prc~onoe ~f two 
eub~crJhing ad.ult wit.ner,aea, who a hall attest that th• dacl.u-ant. 
ie of i:ound ~ind and. t:=:eo of durasa and .undue intlnanoe. A 
dealgnacea r.o~lth care re~rsaent~tivo ah~ll uot aot ae a witn~sa 
t:::i the execut:Lon of .:i.n advance di.ract:ive. altrn~ivJtl.Y-, the, 
11-Avuce a;r~c:tiye ~boll 00 g~ g:nad gnd d0,t~ by I o;r l\t_;l;,b_e _rli_;-_action 
QJ..1-~~n-: .--ft~owlEK:lgeg PX !alL~~~!!LP8 t t'lre a 
no~?n: p1,WliCj Att,orrley at iQw or othe:c -~~u~hQri1.ed tQ 
~ •. iA:tor gath!., 1..n adv<ince <iireot:ive iuo.y be supplemented by a 
video o~ Qudig tcpl' r~ccrQing. 

~ct seclign U.J&£_reast~a follows 1 
14, a. I In the event of dieag;-oement among tha patient, 

he~l th care rapreacntc.tiTe crn<i a.ttendi.ng phy:si.cia.n concc'°ninC] the 
patient's d•c~aio~ iuking c4paclty or the ap~ropr.iat~ 
interpretatio~ and a.pplioation ot the t.ome of an advAn~e dirQc~ive 
to ~he ~~tien~'8 cou~•• ot t.ea~en~, the ~rtiaa (shaLll ~ seek 
to rAsolve tha disaqre~nt by mea.na gf p~go~q...u:no end p~~c~iceo 
eot~hlished by thQ h$aJ,th c:111..._ iti.Sti.t\'l,tion, 1.neluding but not 
l~itac1 to, consulta.tion 'llti~h an i.nbtit.utiontal athica eotQni.t.teo, 
er with A ~rson deaLgnated by the health care institution for this 
pu.z.·po~e or _ey SQa)c • .,_aolutiQ!l by a CQUJ:'t _of COJT139taa,t_ 

jj.ric:d_iction. I 
o. A hAa.l.th c.u:e prat••nional involved in tr:.~ patient's can>, 

uther them \.l1a1attending phy8iciAn, 01: an 11.dmilliatr.~tor of A haa:.~h 
oa.e in•t~~ut,on may Al•o invoxo tu 4iop~to roeolution p~oc:eaa 
•utablished b:y the health care .in•tLtution to· eier.k to reeolve a 
disagreement aoneerAing the patLen~'• decie10~ making c4pacity or 
~he appropria~• intexpretat~on and applicc~ion oi the t~rmo of on 
advance dirsc~ive. 

ce. I disaqreament c:annot be rec:onciled through an 
inatitutiona.t d!.apute reoolution pi:ocaH, the partiaa m.ay eeek 
resolution in a eoutt nt competent jurisd.1ction,] 

rrx 
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Amepd !section 15 to ;ea~ followp1 lS. a,. C<Jt\sistent with the t&XlU of an advance d1.rocti"7e and th,;> prcviaioae of this act, lJ.£e-auoteJu1ng t.-ecu:men't (, gt.her th.an] includin.s crtificiaUy p:covidee1 fluL~ and nutrition neeHsa.r.:y ~o • uatain lif•, may be wJ.t.:hh•.ld or wit.ll<lrawn tram o patient ~n ,the followJ..ng e.treuzutaa-••1 (1) When the lLfe-•uetaininq ~.~at:ment is 9aperimen~al and not a pr.ov~n therapy, or is likely to !)e 1neffactiva or futile in prolon9ins 1lita, or ia likely to merely pxolong an immi.nant dying prOQGSS 1 \ 
(2) I Whan the patient ia P4z:in4nently unaonacious, a& dotemined \by th& atten~ing- ph~tci.an and con£i.med by a e~cond qualifiad ~y•ician; 
( ~) When the patient .la in a tez::minal condltion, as determined !i:,y tha •ttending phyuician ~rtd eonfiniod by a aecond qualified F~ysician1 or 
(4) ~n the event none ot tho above circumatance5 oppli~s, whan the pa~ient h.aa a ~ericua i..rrev•~aiblu illness or condi~~on, Md the 1 i.tkely ;r:iska and bw:den.a e.- • oc::1A~ed with t.he medic;al intenention to bM w~thheld o~ withdrawn JDAy ~•aaonably be judqad to out~•i¢\ ~~e likely ben•t~ts to the paC1en~ from eugh inte~entiop, and ,i..slpoisit.1.on of 1.he .medical intervention on .an unvillinq ~•tient would l:)a inbwnAne. !n such casee prior to uplamont!n~ a decision to withhold or withdraw li~a-suetainin9 treatment, I the -111ttendinq phyaiaial'l [ab.al.l] may promptly seek conuultatioh with an institutioaA.l or reg~ona1 rev~ew~nq body in a.ccorda~eo :with aeat.:l.on [18] ll of this act, or [shall) ~ promptly seek app~oval of a public agency recognized by law for thia p'J~O••• 

b, Hoth.1..ntz .in thi.• •ec~ion shall ha c0n1n:ru~ to imp11ir the ol:ll.ig~tiona I of phys.iciAna, nu:aea and other health cal!& professionals to p~ovide for the care and comfort of the patient and t:o alltvi.ata pain, in accordance with ac:oepted medical and nursing •ta duds. 
o, No hin9 in this aection shall l)e conet:r:ued to abridge any 0onstitutio~ally-protaotad ~J.ght. to refuee t:eatment, baaed upon the frae axarciea of re1ig1on or th• right cf privAcy, under either tha United tatea Con.et.1.tut.1.on gr 1:.he Conat.1.tuticm. of the State of New Jersey. 

ed t;Q provj,t;ta ~uthoriJatUn for th• b-iiii care ;epresent1tiv9, or any ot,hir J.nd.J.Yidµa l as:;ting: purauon;t;. 1'S this acf~ ~ix:ect; or J.m~:=1'~.....thil witnnoisUnq, o~ 1tA.thdre,1 of artif __ 13.L i,rov14ed, ..LJJa.s! anst m1t;:it!Qn neeeo•~ ~o ~~t;~ ~~ \1i :~• :l:t'ne,: fili~~l;:U· 1natructt0n1 to ttCi(L 7; t n !aanc Ll J 
P!l•~• l,eo,ion u in ~ta entJ,:qty, I . 
BQOW'll?!lr,~.L11teti0n,,, 16.. 

":lN\-17).l('lOI.JI-I I a C' C: It C. C. J T /\;, C"'~•l'l C""f-TT-,"'li'r'• 
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M>Qpd 1aat..t.0n 18 to read ae· follow•, (18.] ~ a. An 1netieutiou.l or regiona.l roviawin9 body which engages in p~ospective cAae cone~ltation pursuant to paragr.aph (4) of aubsaction a. of section 15 (and pa~agraph (3) ct subaection a. of ~ection i,1 of th..io act [shall advise) and which 11 con1ultad RX the attllnd1ng physician, patient [and] 2-!: health· care re_pJ;11aenta.tiva shall advise as to whether ~t believe• thllt the withholding: or withdrbYal. of tha :medic:A.l i.nti;u:vention under conaiderAtion ,a,oul.d be in conformity w1th the requi.rements ot. thie act, ~ciuding without limitation~ vb.ether such action would be within ehe scope ot ~he patient'• ad"l'anc:a d.il:'•ctive, whether it may rea11onably })e judged th.clt t!w likely ria1ts and b~~detUS associated 1111th tha medical intorvention t.o be withheld or "i.thdrawn ou~eigh lts likely benefits; ,uid ~hethe~ it ~ay reasonably be judged th~t i:nposi.t.!.on c>i t.ha m&d.ii:al intarvention on an unwilling patient would ba inhum.ana. The attandin.9 physician, patient and health oare rapraaantativa shall also bet advised of any otho~ course of diag~oa~s or treau.i.n~ racomraanded for aon• ide~ation. [The advice of thel Coruiultation wi.th an inatitutional or regional reviewin.q body shall be ciocumant.ed in the patient's medical rec~da. 
· h. [Th• e.d'7ice ot l CS>nul;t.a;t.ion Yl.tl\ an institution11.l or regional reviewing body actinq in accordance with subaac:tio.n ci. of this section is not. [ l~a.lly binding) required. [Al ,:Urth11rmora. nothlna in this Act oboll he construed to impair the right of a health oc.re representativa, phys1ci.an, nuxae, 01: othm:- health ca.re pr0feasionallwno [belLeva• th• advioe should not ba follow~4 &ay choose to} ~ulta with an inttituticnal or regism,al reviewing ~ to, · 

[ (1) Pursue an altarnaU.~ aourae ot treatment for -i:ha patient. In this case, no .utmunity ia confured upon such actions by ,:hia act,: end the in.dlYiclual is aubjeet to anatinq nornia of civil and o:im.1..nel liab~lity and may be eubject to cilaaiplina 1:)J the respective s~ate licensing boar4 for professional lllisconduat; (2) J LUI. Seek rov.iew by a public agency rPCognizod by law for thia purpoaa, or 
[ ( 3) ] .£l.l · seek review by a court of oompetent ju:iadiati.Qn • c. Nothtnq in thi• e.-cticm shall p,:eoluda t.he t:ranat• l:' of th.a patiant to a~othe~ apprcprLate health care professional or health care inati.tuti.on. In thi• oa• e the heAlth c~ inet.itution reaponaible i0% the patient-a care shall a••u~• thAt th.a h~..a.lth care pro~eaaibnal o~n•alth care i.natitution to which the pati•nt h tranafeJ:S'ed J.• ~r1y infor,ned of t:hlt ad.vice gi.ven by the institutional'! er reqionai review:t.n9 body. [d. An inat1t:utional o:c i»gional rft'ieving body aae.tng in ccc:ordance vJ!th eubaect1on a. ol. thh aec:tion shall contona to etandArd• e • t:abli.11hed b~ law and ahall be subjact to periodic accr&d..itation1 ·anc1 :review undei: proc::adurea eetal:lli•had. by iaw, J I 

<;'IX 
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Renumber section 1g •• section 1a, 
Delete $ection a2.a. 
B•rniJRb•r s1e1;1on 21 o• section 20. 
Renumber section 22 01 section· 21 and am,.mi to read, __ ~• follow•; 
(22.J .a.1.,,.a. A health care representative shall not be subject to criminal or civil liability for any actions performed in good faith and in accordance with the provisions ot this act[: 
(1) To) li carry out the terms of an advance directive (1 or (2) To follow and impl8111ent the advice of an institutional or regional reviewing body acting in accordance with subsection a, of section 18 of this &Qt]. 

b. A heal th care protessional shall not be subject to criminal or civil liability or to discipline by the health care institution or the respective State licensing- board fus; professional misconduct tor any action• performed in~good faith and in accordance .with the provisions or this act, any rules and regulations established by the Department ot Heal pursuant to this actZJand accepted pro~easional •tandarda [: 

(l) To]~ carry out the term• ot an advance directive[; or (2) To rollow and imple11ent the advice at an institutional or regional reviewing body acting in accordance with subsection a of section 18 of this act]. 

c:. A health care institution ahall not b• subject to criminal or divil liability for any actions performed in good.faith and in accordance with the proviaiona of this act to carry out the terms of an •dvanca directive. · I 
• 

Renumh•t s1cti0ns 23. 24, as and 20 aa sections 22, 2J. 24 ang 2s. reap1ct1ya1y. 
P•l•t• $1cti0na iZ and 2a, 
Renumb1i: section 29 aa s1ction 2§ .and amend to read as follows; 

[29.j .2.L. a. A health care proteaaional who [willful.ly) pun,01etu11y fails to act in accordance with the requirements of this act ia subject to discipline for professional misconduct pursuant to ~.L. 1978, e. 73 (c.•s:1-21). 

b. A ~ealth care institution that (will~ully] :purposafUlly fails to act:in accordance with the requirements of this act and regulations ldopted in accordance with this act shall be subject 

'/ti )t 
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to a ti.no o:t not mortt tha:.n f1,000 f.n.- 8AC:h Qften•e. Fo,:o the 
purpooe11 of th.ta l!lubaec'ti.Qn, eeicn violAtion 11)10.ll co.i.• \.i~~\.e A 
$epar~te offyn••· Pen.&l~~oa ,o~ violae~0u9 o~ thiM ~Qt ~h&ll be 
~ecovared 1.n o tiWl"llllry civil procoe(;Ung, brought:. in tha nam& o! tha 
Stats in a cou:ri of co1t1petant ;Juri•dt.ction purs~~nt t:.o "\..ha pennl.ty 
enforcument law,- H.J.S.2.As58-l et seq. 

o. The follo...-ing Ac~o gonatityte c~ime~1 
(1) 'l'O willfully conceis.l, Cal\C&l, tl.e fa.c'1, obli t9r~te QJ:' 

vi thhcld ~reonal knowled90 of an •dvAru::e dirt1ct..Jvn gz:- " 
~o-dification or revocation r.he=aof, w~~hout thw dcr.l~rcn~•3 
consent, i~ a erime ol the fourth degrtM. 

(2) To t~lsify or fo~ge on advance dJ..rective or d 
modif.1.c~tion or .revoc~-eion th~I;P.Of of nnot:lle:: individual ls a crime 
uf the fourth deg-re-e. 

(3) To coe~ce or fr.audQlently induce the execution of an 
ad.vanca directive l">r a modificat.ion Q;l: ::evoc~t.ion tht:rvof ia ~ 
crim41 of tho fourth dacp:• a. 

( 4) To l!Gq\2.i~e or pr.nhJ.bit the e~ecution of an .aava.nce 
directive 01: a ~lfication or rc,vocution t..nereof a.a o. com.U.tion 
of coveraga under any p0li.0y of bea.lth .irusu.ranca, li.f11t i.rusu.i:oncs 
or annuity, or govornmantal benefits pr.092:am, o:r csB a. conditiQu of 
~he ~rovlnion of hualth 04re is e orill& of the fourth~~~~. 

d. Co11ni••ion ot a.ny of the act9 identified in pdrAgraphs 
(1)1 {2), o~ (3) nf subsection c., resulting in the involuntary 
ea.liar denth of a pAtient, slutll cooatitu~e d crime o~ tho fourth 
degree. 

e, 'l'he aanction.e p.rc;iv:tded in this .aeet1on ahal.l not b& 
constra.ed to ropeal any • anct:iona applic:al:>la tindeJ: other law. 

a,.mim.bii:: ae:ouon Jo as MK1t~on !il-
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Chairman Ford, I am Rob Holmes, General Counsel to the New 

Jersey Hospital Association which represents all of New Jersey's 

acute care hospitals and most of its specialty hospitals. In 

addition, many of our hospitals own or manage long term care 

facilities as part of their mission to provide a continuum of care 

for the residents of this state. NJHA would like to thank you for 

the opportunity to speak today on these most important issues of 

determination of death and living wills. 

However, we would like to limit our comments to 

A-16/S-1211 and A-1413/S-1208, since the Hospital Association's 

Board of Trustees has taken a position only on those two bills. We 

have long supported the concept and need to codify New Jersey 

Supreme Court decisions regarding the termination of life 

supporting treatment, the recognition of the validity of living 

wills, and the prescribing of the means to execute such wills. The 

Association, in the absence of living will legislation has and will 

continue to advise its member hospitals that advance directives are 

relevant and useful evidence in attempting to interpret the wishes 

of incompetent patients. The Association has also long supported 

legislation which would enact the Uniform Determination of Death 

Act in New Jersey. 



our primary concern with A-16/S-1211, the "New Jersey 

Advance Directives for Health Care Act," is that it mandates the 

use of ethics committees as decision makers in certain, albeit 

limited, circumstances. The empirical research in this field as 

well as the anecdotal experience of members of hospital ethics 

committees in New Jersey, is clear on one point: if these 

committees are to be effective, they must not be forced to function 

as decision makers. They are most useful as consultative, 

educational bodies. Decision making should remain within the 

patient-family-physician triad. 

To that end, we would recommend that language in section 

15.a.4, mandating physician consultation with an ethics committee, 

be made permissive, that is, certain references to "shall" should 

be changed to "may." In addition, the consultative role of ethics 

committees should be made more clear in section 18 by using phrases 

such as "is consulted by" and "consultation with." Finally, we 

would ask that section 18.d be deleted. If institutional ethics 

committees are viewed as educational, consultative bodies and not 

as decision makers, we do not believe that it is necessary for them 

to "conform with standards established by law and be subject to 

periodic accreditation." One would be hard pressed to find two 

hospital ethics committees in New Jersey similar in function, 

membership, or internal procedures: some of our ethics committees 

engage solely in education, others perform prospective case 

consultation, while others are active in policy development; some 

are large, some very small, some include an attorney as a member, 

some specifically exclude attorneys; some have broad based 
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community representation, some are largely composed of a single 

discipline from within the hospital; some keep detailed records of 

their meetings, some do not. Even with these distinctions, it 

would be difficult to argue that one ethics committee is more 

effective than another. If we have learned anything from our 

15-year experience with hospital ethics committees, it is that they 

need the freedom to grow, to evolve, subject to their hospitals' 

mission and the needs of the community served. We believe that to 

subject these committees, many of which are in their infancy in New 

Jersey, to rigid legislative or regulatory standards is to ensure 

their ineffectiveness and ultimately their demise. 

Secondly, we question the need to distinguish between 

artificially provided fluids and nutrition on the one hand and all 

other life sustaining treatment on the other. The New Jersey 

Supreme Court has repeatedly rejected any distinction between the 

termination of artificial feedings and the termination of other 

forms of life sustaining treatment. Accordingly, we would 

recommend that section 16 be deleted in its entirety and that 

section 15, which describes the circumstances under which life 

sustaining treatment may be withheld or withdrawn, be changed to 

include rather than exclude artificially provided fluids and 

nutrition. 

Finally, we believe that sections 20, 27, and 28 mandating 

that the Department of Health, the Office of the Ombudsman for the 

Institutionalized Elderly and the Office of the Public Guardian for 

Elderly Adults adopt regulations to carry out the provisions of 

A-16/S-1211 are unnecessary and, in light of the specificity and 
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detail contained in this bill, have the potential of causing 

duplication and confusion if not chaos. 

In summary, while the New Jersey Hospital Association's 

Board of Trustees has taken a position of support for A-16/S-1211, 

that support is conditioned upon the incorporation of amendments 

addressing three areas of concern--ethics committees as decision 

makers, the distinction between artificially provided nutrition and 

hydration and other forms of artificial life support, and the 

requirement that three different agencies promulgate regulations to 

carry out the mandates of the bill. 

As to A-1413/S-1208, the ''New Jersey Declaration of Death 

Act,'' we believe that legislation is necessary to clarify the issue 

of the legality of brain death in New Jersey. Despite the New 

Jersey Supreme Court's decision in Strachan v. JFK Memorial 

Hospital, 209 N.J.Super. 300, A.2d 718 (1986), wherein it adopted 

Section one of the Uniform Determination of Death Act, many of our 

hospitals, their physicians, patients, and family members still 

express concern regarding the legality of brain death. 

We are not opposed to those sections of this bill which 

would require the Department of Health and the Board of Medical 

Examiners to jointly adopt rules setting forth currently accepted 

medical standards to govern determinations of brain death. 

However, we recognize and are sensitive to the concerns of many 

physicians that legally mandating any particular test or procedure 

is unwise due to the rapidly changing nature of medical technology, 

that clinical evaluation of a patient is the most important step in 
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determining the loss of brain function, and that determinations of 

brain death should be made according to "accepted medical 

standards." 

We do oppose the religious exemption contained in sections 

5 and 6. We are told by those physicians employed by our hospitals 

that clinical evaluation and confirmatory testing are the means by 

which death should be determined. To these physicians a patient is 

either clinically dead or is alive. They do not believe that 

religious or personal preferences should play a role in the 

determination of death. In addition, to require physicians or 

"other responsible persons" (presumably hospital employees) to 

determine whether a declaration of brain death would violate the 

"personal religious beliefs or moral convictions" of a particular 

patient would be especially burdensome from an administrative point 

of view. We also believe that such an intrusion would be viewed as 

less than compassionate by many of the families of those who do not 

object to brain death on religious grounds but nonetheless must be 

questioned as to their beliefs and moral convictions. 

JTH:ph 
11/15/90 
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SUMMARY OF AARP/VOTE* QUESTIONNAIRE 

In August of 1989, AARP/VOTE sent a questionnaire on major issues 
to the New Jersey Assembly District candidates of the Democratic 
and Republican parties. The following is a summary of the 
responses of members of the General Assembly to the following 
question: 

"Would you support an advance directive (living will) bill?" 

Arthur A. Albohn (R) 

I support legislation to this end. 

Anthony J. Cimino (D) 

I have not yet finished reviewing the specific provisions of 
the proposals pending before the Legislature. Therefore, I cannot 
commit to voting for · any particular bill until my analysis is 
complete. 

Harold L. Colburn, Jr. (R) 

As I have already written to my constituents, I will support 
the present living will bill which passed the state Senate. 

Jack Collins (R} 

I support an individual's right to determine his/her health 
care needs and their ability to designate in a proxy who will be 
given legal authority to make health care decisions on their behalf 
should they become incompetent. 

* AARP/VOTE is the nonprofit, nonpartisan voter education fund 
of the American Association of Retired Persons designed to yield 
an electorate informed about matters of concern to older persons. 
It will not support or oppose candidates for office or any 
political party . 
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Christopher Connors CR} 

At some future point in time each of us or our family members 

are faced with the deeply personal decisions regarding medical care 

and treatment. Advanced directives for health care allow personal 

wishes to prevail and provide important guidance for health care 

professionals. There must be the utmost respect and protection for 

human dignity and the sanctity of life. The N. J. Bioethics 

Commission was established to provide comprehensive review and 

examination of the ethical and medical questions presented by 

modern science and technology. 

John D'Amico CD} 

I support S-3320 which would allow people of sound mind to 

make certain decisions, in advance, about how they wish to be cared 

for in the event of a terminal illness. 

Alex DeCroce {R) 

At this time I am inclined to vote in favor of legislation 

which would prohibit the removal of life-sustaining food, water, 

nourishment. I do support a person's right to make a directive 

outlining his or her personal wishes regarding other health care. 

John Paul Doyle (D) 

Yes. 

Marlene L. Ford {D) 

I support the living will legislation sponsored by Senator 

Ambrosio and currently before the legislature. My opponent, 

Assemblyman Singer, has voted in favor of legislation that would 

mandate medical treatment for terminally ill patients. I do not 

share his position, and I feel that the decision about what medical 

treatment to pursue should not be dictated by legislators, but 

rather decided by the patient and his or her family. 

Thomas P. Foy CD} 

I have not made a decision on this issue as of yet. 

John A. Girgenti (D) 

Yes. 

Anthony Impreveduto (D) 

I would support an advance directive (living will) bill. 
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Daniel P. Jacobson CD) 

I would support an advance directive bill. 

Barbara Faith Kalik (D) 

I support the living will bill. In fact, I have written my own advance directive statement. I think everyone deserves to have their wishes respected and honored. 

c. Richard Kamin (R) 

As one of two members of the Bio Ethics Commission from the Assembly, I support the concept and intent of the advanced directive legislation. 

Walter J. Kavanaugh (R) 

No. 

Edward H. Salmon {D) 

I have not yet finished reviewing the specific provisions of the proposals pending before the legislature. Therefore, I cannot commit to voting for any particular bill until my analysis is completed. 

Anthony s. Marsella {D) 

Yes. 

Robert J. Martin {R) 

I have committed to support Senator Ambrosio's legislation, S-3320, feeling that a person has the right to make his/her own decision on such private, moral matters as Living Wills. 

D. Bennet Mazur {D) 

Yes. I support a living will that would allow elderly people to in advance sign a legal document directing the discontinuance of life support systems when they are terminally ill and comatose. 

Jeffrey W. Moran {R) 

At some future point in time each of us or our family members are faced with the deeply personal decisions regarding medical care and treatment. Advanced directives for health care allow personal wishes to prevail and provide important guidance for health care professionals. There must be the utmost respect and protection for human dignity and the sanctity of life. The N. J. Bioethics Commission was established to provide comprehensive review and 
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examination· of the ethical and medical questions presented by 
modern science and technology. 

William J. Pascrell. Jr. {Pl 

Yes. I intend to support Sen. Ambrosio's bill. 

Joseph D. Patero {D) 

Unfortunately, I am as yet unprepared to comment on the living 
will question and specific proposals that are pending in the 
Legislature. 

Frank M. Pelly {D) 

I would have to review the provisions of the bills, prior to 
making a comment. However, I am sensitive to the concerns 
expressed by many of my older constituents on this extremely 
critical issue. 

Elizabeth Randall {R) 

I am the prime sponsor in the Assembly of the "Living Will" 
legislation which was recommended by the New Jersey Bioethics 
Committee. My legislation is identical to that which has been 
sponsored by Senator Ambrosio in the State Senate. 

Joe Roberts {D) 

I certainly support the development of a living will program 
in New Jersey so that individuals have the ability to make a 
determination about their continued reliance upon self-sustaining 
medical care. We need to provide individuals in New Jersey with 
the ability to make these difficult final decisions in the most 
dignified possible manner. 

Patrick J. Roma (R) 

I support the New Jersey Advance Directives for Health Care 
Act (S-3320). I have wrestled with my conscience regarding the 
controversial element of the bill containing a health care 
directive provision for removal of food and hydration if a person 
becomes incompetent. While I am personally in favor of the essence 
of human life, I also must respect and support a person's written 
directive for a block of food and water. 

John E. Rooney <R) 

With certain provisions such as NOT withholding food or water. 
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William P. Schuber CB) 

Yes. I support an advance directive bill. 

David c. Schwartz CP> 

I fully support a "living will". 

Robert c. Shinn. Jr. CR) 

As I have already written to my constituents, I will support the present living will bill which passed the state Senate. 

Bill Schluter CRl 

I support the basic concept of an advance directive or "living 
will". The standards for these documents and the procedures which 
they allow should be very stringent. There should be rigid medical 
requirements under which such wills would become operative. Only certain people should be given authority to act under "living 
wills". 

Robert G. Smith (Dl 

Yes. 

George A. Spadaro CP) 

I tend to support the concept of choice and personal decision, but I prefer to hear all of the debate on this issue before taking 
an absolute position on any of the bills involved. 

Gary w. stuhltrager CB) 

Absolutely yes. 

John A, Villapiano CP> 

I support the concept of the Living Will bill. I feel that 
while they are in a responsible state, people should be allowed to 
make certain decisions that will affect their lives when they are 
no longer able to make these decisions for themselves. 

Gerald Zecker CR} 

Yes. 

10 lX 



Citizens Concerned For Life - N.J., Inc. 
33 West Front Street • Trenton • N.J. • 08608 • (609) 396-7329 

TESTIMONY BEFORE THE ASSEMBLY JUDICIARY COMMITTEE 

PUBLIC HEARING - November 15, 1990 

by 

Rita Martin, Legislative Director, Citizens Concerned for Life-NJ 

This Committee has before it today a panoply of bills dealin~ with 
issues at the end of life. Many are similar in nature. I will address 

my comments principally to S-1211, the Advanced Directives for Health 

Care Act, which seems to cover more intently all of the issues involved, 
and make a few comments on A-2467 because it addresses an additional 
aspect of the debate. 

Citizens Concerned for Life- NJ recognizes the right of individuals 

to make decisions regarding their own health care, and we recof"Ylize 

the time and effort expended by th~ N.J. Bioethics Commission in 
. lt-h. S• I .a.11 J) h 1 . . preparing, is proposa • Nevert e ess, we feel the bill as written 

raises vexing moral problems, and lacks sufficient safeguards for 
some of our citizens. 

Our principal concern is the provision allowing removal of treatment 

and fluids and nutrition from non-terminally ill patients. 

S-1211 creates a class of patients termed "permanently unconscious", 
and includes in that class those patients in irreversible coma and 
persistent.vegetative state. Both these conditions are difficult to 
diagnose with certainty. These patients, for the most part, are 
not terminally ill, do not have any underlying pathology thay will 
kill them, but are vulnerable simply because.they are disabled. The 

bill creates a discrimination against a class of patients because they 

are in a state of dependency, denying them safeguards available to 
other patients, making them candidates for death by starvayion. 

The bill adds, the definition of "permanently unconscious" is 
"with out limitation", meaning other categories can be added. 'I'he 
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circle of similarly vulnerable patients is very wide. Would those 
with Alzheimer's Disease ce added? Would AIDS patients be added? 
Would those with mental retardation be added? Anyone who doesn't 
interact as people would like them to could become vulnerable to 
decisions to withhold basic care - not extraordinary or unusual care , 
basic care - solely because of permanent disability. 

The bill also allows competent patients with a serious, eventually 
terminal,disease to opt for non-treatment and to refuse fluids and 
nutrition if they perceive the burdens of their illness ~o be too 
overwhelming. This seems to be legalizing suicide and assisted 
suicide. Patients in these circumstances should be offered inform
ation, counselling and support to help ease their burden, rather than 
offering them the right to cause their own death. The State does 
have a vested interest in preserving life, even impaired life. 

Treatment withdrawal decisions should become applicable only when 
the patient is terminally ill, not before. Moreover, decisions to 
withold or withdraw artificially provided fluids and nutrition 
should not be permitted if doing so would in itself cause death, 
rather than death being caused by the underlying illness or injury. 

S-1211 does not include an exception in cases of pregnancy. An 
Advanced Dorective should not be effective during the course of a 
pregnancy. A woman who has opted to continue her pregnancy, and is 
now in a critical medical condition would certainly want her baby 
protected if at all possible. A number of other states have included 
such clauses in similar legislation. We would like to see inserted 
a statement similar to Florida's Life-Prolonging Procedures Act which 
states an Advanced Directive shall have "no effect during the course 
of a pregnancy". We contend that most younger people who write "livintf! 
wills", or advanced directives, assume they will become operative 
in the future when they are old. They do not consider what might 
happen should a critical condition arise"tomorrow". Therefore, should 
the unexpected happen, we also contend a pregnant mother would more 
than likely opt for treatment if it would save her baby's life. 

S-1211 limits the right of institutions to refuse to participate in 
treatment removal decisions to only religiously affiliated institu
tions. This places an unfair burden on institutions and on staff 
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of privately run corporations who have strong moral convictions against 

treatment withdrawal. Transferring a patient to another institution 
is not the answer, because the staff is still cooperating in the 
decision if this is done. And what if the patient refuses transfer? 
The right to refuse to participate in treatment withdrawal decisions 
should be extended to all institutions where staff and institutional 
policies conscientiously object to such participation. A requirement 

could be added that this policy be in writing and made known to patients 

before entering the institution. If this limitiation is allowed to 

remain in the bill, we may see the closing of some of our sorely need
ed nursing homes. 

All life is precious. People should not be abandoned because they are 
dependent and disabled. Best efforts should be made to recognize the 
uniqueness of each petient, to keep them comfortable, to help them 

live with dignity until death takes them. We recognize the heartache 
and suffering of the families of patients with severe and long-term 

illnesses, but the pain of the family does not justify taking the 

life of the patient, nor should we allow the patient to take his own 
life. 

# # # # 

Regarding A-2467 which attempts to address situations where patients 

have not left written instructions, we feel the whole bill is hamper9d 
by the definition of terminally ill. 

In this bill, terminally ill means having an incurable condition which 
will ultimately cause death and the application of life-sustaining 
treatment serves only to postpone the moment of death. 
We submit this definition is far too vague because it can cover 
anyone from the patient on dialysis to the diabetic who must take 
insulin every day to survive. We also submit that the issue A-2467 
addresses is very complicated and needs a great deal more study 

before legislation is attempted. It is premature and should not be 

released from committee. 

Indeed, except for S-1208, and its companion A-1413, dealin~ with 
Neurolo~ical Determination of Death, we feel all the bills under 
disc~ssian here are flawed and should not be released from commi~~ae. 

(Included with this testimony is our position paper on S-1208 which 

we do not oppose.) 
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Citizens Concerned For Life N.J., Inc. 

33 West- Front Street • Trenton • N.J. • 08608 • (609) 396-7329 

NEW JE...~SEY DECLARATION OF DEA TII ACT (S-1208/ A-1413) 

The bill codifies existing New Jersey case law by providing a statutory basis for declaring death on the grounds of total and irreversible loss of all functions of the entire brain, including the brain stem (commonly known as "whole brain death"). In two important respects, the bill is unique among whole brain death laws currently in force by statute or court decision in 49 states across the country. First, the bill would mandate the adoption by law of uniform criteria for the determination of whole brain death, by requiring the Department of Health and the Board of Medical Examiners to adopt rules and regulations setting forth currently accepted medical standards, includi:ng criteria, tests and procedures, to govern such determinations. The bill requires that these standards be periodically reviewed and updated to keep p:ice wi-th developments in medical technology. Second, the bill expresses an important commitment to respect for religious and moral values by recognizing the legal right of an individual to claim an exemption from the application of neurological criteria for determining death if such a declaration would violate that individual's personal religious beliefs or moral convic~ions. If adopted, Ne\v Jersey would be the first state to recognize such an exemption in its statutcry law. 
POSITION OF CITIZENS CONCERNED FOR LIFE-N.J. ON S1208/A141J 

Brain Death is a medical reality. In dealing with brain death our primary concern must be to safeguard the patient from an incomplete or premature diagnosis. Any legal definition of death which allows a neurological determination is incomplete if it does not call for cessation of all functions of the brain, including the brain stem. Mandatory, consistent procedures for determining the death of the brain and brain stern must be followed to avoid premature diagnosis. 
S-1208 defines neurological death as "irreversible cessation of all functions of the entire brain, including the brain stern", and calls on the Board of Health and the State Board of Medical Examiners to estaclish protocols for determining brain death. These protocols will be in the form of regulation so all New Jersey hospitals and physicians will be using the same standards. It also requires that the doctor making the diagnosis shall be "professionally qualified by speciality or expertise" to do so. It is not to be left to any physician, bust must be made by one experienced in the field. 

Base·d on these provisions, Citizens Concerned for Life does not oppose S-1208 • .: 

We realize it is incumbent upon us, and all others with interest in the issue, to monitor the regulations which are to be proposed by the Department of Health and Board of Medical Examiners to be certain they are written in a way which best safeguards the patient. 
The issue of brain death creates a moral difficulty for some of our citizens whose deeply held religious beliefs and traditions do not recognize neurological death. This is a unique. situation. The accomodation made in S-1208 for freedom of religion should not negate the validity of the bill. 

* * * * * * * * * * * * * * * * * * 
S1208 has passed the Senate, Assembly action is expected in early Fall. 
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1'bra in dead:' in a Canadian hospital, 

lfjsjr, 
c::y: 

~:c A baby was declared 

and, because donation of his heart was being considered, he k,,~ 
~ .e✓, . - ;J_ +._--, 

In the·~~ was transferred to a hospital in the United States. 

U.S. hospital he was tested and found to be alive~ 
#J~_, 

This was ~c_, 

reported in the ~ew England Journal of Medicine. (1) 

Similar reports keep appearing in newspapers, including 

the following cases: 

* Seattle Post-Intelligencer, l-30-8Y. A Yakima.~a. 

woman who doctors once said was in a state of 

"cerebral death" emerged from a deep, five-month coma 

2 to 3 days after delivering her baby. 

* The Modesto Bee (Ca.), 10-lY-8!.l. A few days after a 

doctor asked Jennifer Keough's parents to donate the 

teen-ager's organs, the girl scratched out a misspell

ed but coherent message, "I wat to tak to my mom." 

~hen her mother arrived at her hospital room in Holly

wood, ~lorida, Jennifer waved and wrote notes to her. 

because the respirator was connected, she could not 

speak. 

* Kansas City Times, 2-13-75. A wink of the eye saved 

s. William Winogrond just as a surgeon was preparing 

to remove his kidneys and eyes. Ile is fully recov

ered. 

When cases like these are reported, embarrassed physici

ans often dismiss them as "misdiagnoses". The case of baby 

Luis Alvarado, (2) however, can not be swept away so easily • 

. .:.. l t ho u g h t he pub l i c i s cons t a n t l y r e a s s u re <i a b o u t ·• d ea t h 1' 
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based on brain criteria, the Alvarado case makes clear that 

something is terribly wrong. 

Baby Luis Alvarado was born on ~eptember 6, 1989 in New 

York City. He looks like any other baby. He is fed and his 

weight gain is normal. He urinates and has bowel movements 

1111<1 lllHHlli ctiupur chunKnH u11<l lrnthir11-', - just 1.ikn uny other 

baby. His blood pressure, body temperature, uncl skin color 

a re a l 1 no rma 1 • 

Despite all these signs of life in Baby Luis, a neurolo

gist declared him "brain dead" two days after his birth. A 

week later the same neurologist retested him twice and again 

de c l a red h i m "bra i n dead " • Be ca u s e o f t h i s d i a g no s i s , the 

parents were told by the hospital that they must obtain a 

court order to continue treatment for the baby. 

A court-appointed neurologist, Dr. Eviatar, testified on 

October lU, 1989 that she had tested baby Luis, using the 

"guidelines provided by the Task ~orce for the determination 

of brain death in children", (3) that baby Luis was comatose, 

that he had fulfilled these criteria, and was thus "brain 

dead". 

Un October 18, 1989 the court ruled that Baby Luis was 

dead and that life support could be removed. After appeal

ing, the parents received permission from the court to have a 

doctor of their choice look at the baby. Their doctor said 

t ha t t he baby w a s de f i n i t e l y a l i v e • The day a tt e r t he i r doc -

tor made that statement, the hospital, in defiance of court 

oraers (the tests can be harmful), brought in another doctor, 



Ur. Peterson, to retest the baby, based on Ur. Peterson's 

findings, the hospital reversed itself in court, stating that 

the baby was now ~ "brain dead 11 • 

This was not a case of error in the physician's testing. 

Luis Alvarado, a living baby, was pronounced dead because he 

met all the criteria of the Guidelines for the Determination 

of brain Death in Children, (3) including being in a coma. 

These guidelines were presumably used with the 143 organ 

donors in 1988 who were less than 5 years of age and the 184 

du I I u I' tj i II l l/ H It o f' t I l II t 11 ,{ tl K I' 111 I I' , ( 4 ) 

The Task Force which set up the C,uicielines tor Children 

provides a remarkable exercise in semantics. In its report, 

the Task ·rorce begins by endorsing this statement: nAn indiv-

idual who has sustained ••• irreversible cessation of all 

functions of the brain, including the brain stem, is dead". 

Then, illogically, the Task Force requires that the patient 

not have too low a temperature or blood pressure for age. 

A child who is able to maintain a normal, or near 

normal, temperature or blood pressure cannot be "brain dead". 

The hypothalamus of the brain is the natural thermostat. The 

medulla of the brain controls blood pressure. In its 

Guidelines, therefore, the Task Force is insisting that the 

child must have some functions of the brain when the child 

is declared "brain dead" because of no function of the brain. 

That illogical requirement was made "logical" by a feat 

of semantics. The Task Force simply defined what would be 

considered an "absence of brain stem tunction". 

3 
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of the brain stem that had the bad luck not to be included in 

the definition of the Task 1-orce could thenceforth be disre

garded as a function of the brain. 

The Task ~orce should not he completely blamed, however, 

for assuming that this nonsense would take wing. Who, for 

example, would quarrel with the success of the President's 

Commission for the Study of :Ethical Problems in Medicine and 

Biological and Behavioral Research? In its 1Y81 report, 

lJerining Death, (5) the Commission had urged the passage of a 

uniform Determination of lJeuth Act (UlJLJA). (6) The UDDA 

allows death to be pronounced when there is " ••• irreversible 

cei:;i:;ation of all functions of the brain, i11elucting the brain 

stem". The UlJlJA became law in many states. Comatose pati-

ents whom nobody would have dreamed of calling "deuct" twenty 

years ago are now being declared legally dead in those 

states. 

It the President's Commission had promoted a law that 

said that death could be declared when there is n ••• irrever

sible cessation of all functions of the eye, including the 

optic nerve", it would have been given short shrift. Every-

one knows that non-functioning eyes are not equal to death. 

~ost people have not objected to the UUUA's formula - naeath 

equals non-functioning brain" - because hardly anyone knows 

enough about the brain to come up with a logical objection. 

That would include the medical profession. A 1Y8Y survey of 

doctors and nurses who were likely to be involved in organ 

transplantation showed that b5% of them did not know the 

4 
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medical and legal criteria for "brain death~. (7) 

The new definition of death ("brain death") is based on 

a new philosophy which claims that certain comatose people 

may be regarded as dead. Objections have not been raised 

because most people do not yet realize that it g a philo

sophy. The public is under the false impression that doctors 

lluvu Meicnllt'lc prool' tll11I 11 1•0111111111-11• p,iti,•111 with 11 11011-

functioning brain is dead. Some doctors wish to expand the 

new philosophy of death so that other categories of patients 

muy be declared dead, for example, anencephalic babies, 

vegetative patients, Alzheimer's patients, etc. (8) 

The idea of considering the comatose as dead was first 

presented in 1Y68, one year after the first successful human 

heart transplant, in the Journal of the American Medical As-

sociation. (9) This article, "A Definition of Irreversible 

Coma", was by the Ad I-toe Committee of the Harvard l\'Jedical 

Schoo 1. The Committee presented no scientific data to justi-

fy translating "coma" into "death". 

After the "Harvard criteria" were published by the Ad 

Hoc Committee, there was much discussion of the new philoso-

phy of aeath in the medical literature. Shortly thereafter, 

several states passed laws allowing death to be declared 

using neurological criteria. This is perhaps an example of 

the frequently repeated dictum, "All social engineering is 

preceded by verbal engineering". 

In 1Y74 Willard Gaylin wrote in Harper's Magazine, (10) 

~~he problem lof euthanasia] is well on its way to being 

:) 
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resolved by what must have seemed a relatively simple and 

••• ingenious method ••• The difficult issues of euthanasia 

could be evaded by redefining death". Just a few years after 

Gaylin's statement, the UDDA became law in many states. 

A patient may be declared legally d~ad according to the 

uniform Determination of Death Act even though: the patient's 

heart is beating; he has circulation and respiration; he 

sweats and urinates; he has recordable blood pressure; the 

patient is turned to prevent bed sores; he is suctioned to 

prevent pneumonia, etc. (11) (No one, though, has explained 

how a corpse can get bed sores or pneumonia.) 

ln truth, from the patient's point of view, there is no 

need for a new definition of death. When a patient's brain 

has been grossly damaged, the patient dies very quickly. Only 

in the rarest of instances have such patients lived beyond a 

few days. Dr. David H. Ingvar states, "The mean period of 

continuing activity of the heart is only three to five days 

••• total brain death is not a prolonged state and of itself 

will never be a major medical or economic burden to soci

ety." (12) 

~ince such comatose patients die quickly despite the 

assistance of a ventilator, there is no substance to the 

claim of the Prt:!sident's Commission that modern technology 

has created a great need for a new definition of death. (13) 

It was because many legislators were convinced that there was 

Hlleli u11 urgu11l 11uud tl1ul 1111111y 1d11l1•11 11dupl1•d 1111• lilll>A. 

There are puzzling omissions in the recommendations of 



the President's Commission. In its report, it states, "The 

dead do not ••• autoregulate ••• " (14) Autoregulation includes 

control by the brain of temperature, heart heat rate, hormone 

levels, salt and sugar levels, blood pressure, etc. These 

functions persist longer than other functions of the brain in 

comatose patients who are being assessed for "brain death". 

(15, 16) To avoid making false declarations of death, the 

testing of autoregulation would seem to be mandatory. 

Strangely, however, the Commission did not recommend that 

these functions be tested. (17) 

The Commission presented a long list of caveats and 

tests of the brain. Its recommendations, however, were 

diluted enormously by the statement, "the 'functions of the 

entire brain' that are relevant to the diagnosis are those 

that are clinically ascertainable." (18) (~mphasis added.) 

The clinical tests which the Commission recommended are the 

to 11 owing: (19) 

* ice water in the patients' ears to see if their eyes move 

* cotton touched to their eyes to see if they blink 

* shining a light in their eyes to see if their pupils 

constrict 

• twisting the patients' head to see their eye movements 

* putting a tube down the trachea to see it they cough 

* disconnecting the ventilator to see it they breathe on 

their own 

The first five are tests of brain stem reflexes. be

sides these reflexes, only one brain stem function was recom-



mended for testing (disconnecting the ventilator). The Com-

mission did not recommend that the jaw retlex and the snout 

reflex be tested although the Collaborative Study (20) had 

shown that those two reflexes were likely to persis~ longer 

than the reflexes that were recommended. (21) No reason was 

given for excluding the stapedial and other brain stem 

reflexes. 

The Commission's recommendations are somewhat like the 

game of "let's pretend". Let's test a few reflexes and 

pretend that the whole brain can not function. Let 's test 

for a few drugs and then pretend that there are no drugs 

involved. (It is virtually impossible to eliminate the 

presence of every drug by blood testing; there are 

thousands.) (22) Let's take the patient off the ventilator 

and pretend that he does not need the ventilator to 

counteract inadequate pulmonary function. (Patients with 

this condition can be harmed if taken off the ventilator. 

The condition has several causes, including trauma.) (23) 

Unlike the children's game of "let's µretend 11 , the Com

mission's recommendations create grave risks. That the 

Commission would countenance such hazards would suggest that 

they perhaps had a greater interest in producing a large pool 

of organ donors rather than in protecting criticallly-ill, 

comatose patients. 

Medical experts testitied to the Commission that the 

risk of mistake in a competently performed examination was 

" i n t i n i t e s i ma 1 11 • ( 2 4 ) The medical expert.:; were evidently 

8 
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wrong. it bayesian probability theory were applied to the 

data that are presently available on "brain death" criteria, 

the theoretical risk of error "would hardly turn out to be 

negligible, let alone infinitesimal." (25, 26) 

There are recent reports in the medical literature of 

patients who recovered fully after having met all the clini

c a l c r i t e r i a f o r n bra i n de a t h n • ( 2 7 • 2 8 ) The s e re cove r i e s 

would not have been predicted by the President's Commission, 

which stated that "the published criteria for determining 

cessation of brain functions have been uniformly success-

tul". (29) 

Continuing of brain function in those who are supposedly 

"brain dead" has been discussed in several medical journals. 

(30 to 41) Wetzel, et al, (42) observed some unusual 

reactions in a donor undergoing organ-removal. The records 

ot nine other donors were then studied. In al 1 ten cases, as 

soon as the scalpel cut into the body, the blood pressure and 

the heart beat rate rose dramatically. These changes should 

not have happened since the entire brain of these donors 

supposedly could not function. Such changes in pressure and 

heart beat rate occur in other patients undergoing surgery if 

they are not given enough anesthesia. Comatose organ donors 

are not given any anesthesia, although they are given muscle

paralyzing drugs to prevent movement during organ-removal. 

The same reactions were seen 1n six 1'brain dead'' 

donors by Cenci, et al, who state, ''The rises in heart rate 

and blood pressure were always related to the application ot 
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a specific surgical stimulus and vanished immediately after 

it was stopped." (43) 

The largest study of "brain death", the Collabbrative 

Study, (20) repbrted on 503 patients over a two-year period 

at nine prominent hospitals under the auspices of the Nation

nal Institutes of Health. An autopsy was done on about half 

of the patients who died during the course of the study. In 

60% of the cases destruction throughout the brain could not 

be found. (44) 4:3!/i of the patients who -:iet the ''Harvard 

criteria" did not have such brain destructiori. (45) In 10% of 

the cases, no abnormality of the brain could be found by 

direct visualization or observation under the light 

microscope. (46) 

None of the "brain death~ criteria is based on data that 

are scientifically valid. The same is true of various tests 

which are supposedly "confirmatory" of "brain death" 

these would include the EEG, the bolus blood-flow tests, 

ultrasound pulsations, PhT scans, etc. 

Not only have the clinical criteria for "brain death" 

never been shown to be valid, but, according to Bayesian pro

bability theory, there is an inherent impossibility of vali

dating them. (26) In light of this, some have suggested that 

an g i o g rap h y be us e d t o t e s t f o r "b r a i n d ea t h " • Ang i o g rap h y 

tests for blood flow to the entire brain. A dye is injected 

into the blood vessels and shortly thereafter the brain is X

rayed. Angiography can be toxic and may stop blood flow to 

the brain and could even cause death. (47, 48) 
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Giving such a dangerous test when all that need te done 

is to wait a few days • is not justified. If the patient's 

brain is grossly damaged, his/her heart will stop beating in 

a short time. (12) The angiogram would be given not for the 

patient's benefit, but rather for the benefit of those who 

need organs, those who wish to do research, or those who 

would benefit financially from the premature death of the pa

tient. 

A number of reports, moreover, show that brain function 

may continue although angiography indicates no blood flow to 

the brain. (40, 41) 

Rabbi J. David Bleich points out that ~There is no diag

nostic method for determining when total lysis lliquifaction 

of the brain] has occurred, nor has total lysis ever been 

observed upon autopsy. Although the neurological causes are 

obscure, there is strong reason to believe that cardiac 

activity ceases long before total lysis could possibly 

occur." (49) In the !:>pring 1~89 edition of Tradition, 

kabbi bleich presents an analysis of Jewish law demonstrating 

that a declaration of death based solely on brain criteria is 

not acceptable in the Jewish tradition. (50) 

Those who embrace the philosophy that "brain death" is 

equal to death of the person frequently mention the fact that 

a heart can be removed from the body, and, if properly main

tained, may continue to beat outside the body for a consider

able period of time. Although this is true, it is not a va

l i d a r gum en t • l\'10 s t p e op 1 e a re aw a r e t ha t p e op 1 e have 1 i v e d 
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with mechanical hearts for months. It is therefore not the 

organ of the heart that must be present and functioning, but 

rather the vital function of the circulatory system, which is 

part of maintaining the unity of the body. 

Pope Pius XII made a clear statement in the following 

teaching: "But considerations of a general nature allow us to 

believe that human life continues for as long as its vital 

functions distinguished from the simple life of organs 

manifest themselves spontaneously or even with the~ of 

artificial processes." (51) (Emphasis added.) 

It would appear, according to Pius XII, that a patient 

deemed to be "brain dead" who is breathing with the help of a 

ventilator, is alive. kespiration is a vital function carri-

ed out only by someone who is alive. The ventilator (less 

properly called a respirator) moves air. A ventilator can 

cause air to move in and out of the chest of a corpse, but it 

can never cause a corpse to respire. ln a corpse there can 

not be any respiration (exchange of oxygen and carbon 

dioxide). 

The President's Commission viewed the brain as the 

primliry organ or the regulator of the body's integrated 

functions. (52) The Commission theorized that a patient 

who does not exhibit certain brain functions has ceased to 

exist as an integrated entity. (53) ~ram this philosophy 

regarding the biain, the Commission rationalized that certain 

comatose patients could be declared dead even though they 

show many signs of life. 



The Convnission deviated markedly from this philosophy 

when it made its recommendations for "brain death" testing. 

The Commission advocated as "relevant" the testing of five 

reflexes although these reflexes have .!!.2 integrative func-

tion. (19) In contrast, brain functions that~ integra-

tive were not recommended for testing. (17) 

The President's Commission is not alone in this respect. 

Omission of testing of integrative functions is virtually 

universal. Even the Harvard criteria for "brain death", 

which are supposedly "strict" criteria, omit the testing of 

the brain's autoregulatory functions. (9) 

It is evident that, when the integrative functions are 

tested, very few patients can be declared "brain dead". This 

was made clear by the Collaborative Study's (20) assessment 

of the Japanese criteria for "brain death". (54) 

criteria require an abrupt fall in blood pressure. 

These 

(Control 

of blood pressure is one of the integrative functions of the 

brain.) Only 4% of the 503 patients in the Collaborative 

Study could be considered "brain dead" when an abrupt fall in 

pressure was required. (55) If the testing of other 

integrative functions of the brain had also been required, 

the percentage would undoubtedly have dipped below 4%. 

Perhaps least understandable is the failure to require 

testing of the brain's control of the body's hormonal system 

(endocrine system). That omission is remarkable because the 

hormonal system itself regulates and integrates the body by 

means of horm6nes (chemicals released into the blood by 
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glands). The hypothalamus of the brain greatly influences 

this hormonal system. 

The hypothalamus may continue its integrating function 

even when there suems to ho no blood circulation to the 

brain. Shrader, et al, reported tlrnt hormonal functioning 

continued in six patients although angiography indicated no 

blood flow to the brain. (56) They concluded that circulation 

"too small to be demonstrated by angiography, was main

tained." 

Professor R. M. Veatch asks, "When should persons be 

considered dead, that is, when should they be considered to 

have lost whatever it is that makes them an integrated 

entity ••• ?" (57) He immediately notes, "It should be clear 

that no amount of science can answer such a question. 

not a scientific question." (Emphasis adaed.) 

It is 

Byrne, et al, reject the idea that the brain i-s the sole 

integrating center for the vital functions of the body. (58) 

The body's functioning, they state, involves a complex 

interaction of at least three vital systems - the circulatory 

system, the respiratory system, and the brain. According to 

Byrne, et al, to assert that the brain is the integrating 

center "is to elevate the brain to a status which it does not 

really have, making it the sole principle of human life and 

reducing the body's other integrating systems to mere 

collections of organs. Such an approach virtually equates 

the brain with the human soul." (59) 

Recent research indicate~ that the brain is not the sole 
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integrating center. (60,61) When thyroid and steroid 

hormones were given to "brain dead" patients. heart function 

and metabolism improved. Survival was prolonged by this 

improvement to the extent that surgery for organ-removal 

could be more conveniently scheduled. (62) This utilization 

of hormones so as to extend survival is a complex process 

which requires bodily integration. Thus, these so called 

"brain dead" patients evidently have integration. (63) 

Professor Josef M. Seifert notes that during the 

development of the embryo the brain makes a late appearance 

and for this reason the brain may not be regarded as the 

center of unity of the organic life of the organism. (64) 

Seifert further states, "As long as some growth, nutrition, 

regeneration, body temperature and maintenance of the live 

body through the circulation of oxygen, circulatory and organ 

activity (albeit externally supported) occur, the essential 

self-engendering character of life is preserved and the life 

of the organism as a whole can hardly be denied. In an 

actually dead man none of these things will happen, however 

many machines we use on him. As long as some vital functions 

such as the process of nutrition and circulation of the 'body 

as a whole' are preserved, even if one or another organ is 

not functioning, the life of the humun org1u1ism as a whole 

cannot be justifiably denied." (65) 

Another school of thought about "brain death" focuses on 

consciousness rather than on the integrative functions. This 

philosophy regards irreversible unconsciousness as equivalent 



to death. Sir John Eccles, who holds this view, conceives of 

the human soul as linked through certain areas of the brain 

necessary for consciousness. (66.) If this link is broken. 

the person may be considered to be dead. even though the rest 

of the body is alive. This view of the human soul would 

appear to conflict with Roman Catholicism since in the year 

1312 the Council of Vienne declared that it is heretical to 

hold that the soul is not a form of the entire body. (67) 

In 1985 Dr. D. Alan Shewmon argued from the principles 

of Thomas Aquinas that Alzheimer's patients and others 

without consciousness may be considered dead.(68) He has 

since abandoned that position for one which conceives of the 

brain as the integrator of the body.(69) Seifert states 

that Shewmon's former position contradicts Aquinas' thesis of 

the unicity of the soul of man and that " ••• it would be 

wholly impossible for Thomas that a human body after 

ensoulment, as long as it possesses sensitive and biological 

life, could be 'deserted by his rational soul'." (70) 

Seifert also states that "as long as a man as a whole is 

alive biologically, he must not be declared dead as a person. 

To do so would give rise to an unbearable 'dualism' which 

would jeopardize the substantial unity of man and of the 

human person. The very notion of 'brain death' implies a 

strong dualism between personal and biological life." (71) 

Pope John Paul II recently cautioned the conference on 

determining the moment of death sponsored by the Pontifical 

Academy of Sciences as follows: " •.. there is a real possibil-
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ity that the life whose continuation is made unsustainable by 

the removal of a vital organ may be that of a living person, 

whereas the respect due to human life absolutely prohibits 

the direct and positive sacrifice of that life, even though 

it may be for the benefit of another human being who might be 

felt to be entitled to preference ••• Scientists (must deter

mine] the exact moment and indisputable sign of death." (72) 

(Emphasis added.) 

The case of baby Luis Alvarado, the observations of 

Rabbi Bleich mentioned herein, and the total absence of 

validated "brain death" criteria, all these point to a 

situation of serious doubt. 8cience, therefore, is not able 

to provide a basis for objective moral certitude that "brain 

death" is equivalent to personal death. Subjective moral 

certitude is not sufficient in a matter so serious as the 

pronouncement of death. (73) 

When there is doubt about life or death, the question 

must be settled in favor of life. Lutherans, for example, 

denounce any effort "forcibly to interrupt the movement of 

man's spirit as it may be communicating through God's Spirit 

with His Creator and Redeemer by way of re~ponding in trust 

and inner yearning" during the time just prior to death.(74) 

"If death," states Seifert, "by its own objective 

essence as human death, is constituted by the soul leaving 

the body, if it consists in the mystery of the end of that 

union of life, soul, and body which constitutes personal 

human life, then it becomes quite impossible and ludicrous to 
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identify, in terms of various brain death criteria of exter

nal and philosophically irrelevant nature. an exact moment of 

death in a human being who is alive biologically." (75) 
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Assemblywoman Ford, Chairperson . :,.; ;_ .. 
Assembly Judiciary, Law and Public Safety Committee::'.·· r 
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..... """~ 
The New Jersey Orgl:1n And Tissue Sharing Network, along with the 
Medical Society of' NJ, NJ Hospital Association, NJ State Bar 
Association and the NJ State Nurses Association, opposes the 
passage of Assembly Bill No. A-1413, known as the New Jersey 
Declaration of Death Act. 

The intent of this Act is to legally define·· death · by statute. 
While New Jersey needs a Declaration of Death Act, there are many 
problems associated with,-the proposed legislation. 

If A-1413 were to pass the Legislature and be signed by the 
Governor, the Network's ability to recover organs would be 
seriously impaired.. New Jersey's rate of organ recovery per 
million population is currently one of the lowest in the country. 

Sections sand 6 of the Bill cause the greatest problem for the 
Network. These sections would restrain a physician from declaring 
death based on neurological criteria, if that diagnosis is contrary 
to the patient's religious or moral convictions. 

All organ donors must be declared brain dead before solid organs 
can be recovered :for transplantation. This Bill allows for 
individuals outside the medical community to override a medical 
diagnosis which is based on scientific findings. That would not 
only burden the fai11ily with making the diagnosis of death, but 
would strain already scarce health care resources and add 
significant costs to the health care system. With advancing 
sophistication in medical technology and care, the ability to 
sustain the bodily functions of a brain dead individual will 
markedly increase. 
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NJ Declaration of Death Act A-1413 
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Additionally, this proposed legislation is not consistent with the 
Uniform Defini,i:ion of Death Act as proposed by the Uniform Law 
commission and adopted by forty-four other states. We believe that 
the current wording will create more problems than the bill would 
solve and may lead to confusion, law suits, unnecessary use of 
already critically scarce and expensive health care resources and 
a decline in life saving organ recovery • 
. 

I respectfully request that the Committee oppose A-1413 in it's 
current form. 

Respectfully submitted, 

li;_l~ () /-2 
Denise A. Payne, "'f./~ 
Executive Direct~' nra 

/}IX • 
New Jerscv Organ And 
Ti'-'-lll' Sh:iring \lctwork ___; ____________________________ _ 
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A-1413 & S-1208 

TOa Assemblywoman Ford, Chairwoman, and 
Members of The Assembly Judiciary Committee 

FROM: PAUL A. BYRNE, M.D. 

1. I am Paul A. Byrne, a Doctor of Medicine. I graduated from st. Louis University school of Medicine in 1957 and have been actively practicing and teaching since that time. I am certified by the American Board of Pediatrics and the sub-Board of Neonatal-Perinatal Medicine. I have been studying brain death for more than 15 years and have authored or co-authored articles in the medical literature, including the Journal of the American Medical Association, and the law literature, including an in-depth article entitled "The Patient, the Physician and Society". 

2. I am opposed to senate Bill 1208. This Bill makes different easily distinguishable, clinical situations, 1.e., either cessation of circulatory and respiratory functions, or cessation of functions of the entire brain, identical and equivalent. This is contrary to the biological facts and must not be incorporated into law. 

3. This law requires in section 4.a., that a declaration of death upon the basis of neurological criteria be made" ... by a licensed physician professionally qualified by specialty or expertise ... ", but then in Section 6a., such a declaration can be made by'' ... or another responsible person designated for that purpose ... ''. This is contradictory to the requirement in Section 4. a. 

4. This law provides that'' ... [a] licensed healthcare practitioner, hospital, or the healthcare provider ... shall not be subject to criminal or civil liability or to discipline for unprofessional conduct with respect to those actions." Why would anyone give physicians or anyone else immunity in a matter so important as the pronouncement of death? If the pronouncement of death based on neurological criteria becomes the signal to cut out the beating heart, after the heart is removed, the question of death and liability from such action is moot from the dead patient's point of view, because now the patient is clearly dead. It does not seem prudent to grant this immunity to those involved. 

5. Already, by 1978 there were more than 30 sets of brain related criteria for death published in the medical literature, and since that time, there have been many others. A patient on a ventilator, can be determined to have irreversible cessation of the functions of the entire brain, in the opinion of a neurologist or multiple neurologists. such a patient has a beating heart, a recordable blood pressure, and a normal temperature, as well as many other organs and systems of the body are intact and functioning. The determination is made by 
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observing absence of certain tested brain functions when it is 
not known whether or not the brain has been destroyed. The 
declaration then becomes the signal to remove the still beating 
heart for transplantation. After which, the patient is clearly 
dead. 

6. This law calls for" ... irreversible cessation of all 
f~nctions of the entire brain, including the brain stem." One 
would presume that there would be cessation of all the functions 
of the brain stem, when in fact, the only functions of the brain 
stem that are even evaluated are the brain stem centers for 
breathing, and the brain stem reflexes. The other functions of 
the brain stem including control of temperature, blood pressure, 
and heart rate, as well as the hormonal controls that originate 
from the hypothalmic-pituitary areas to the thyroid and adrenal 
glands are intact and required to be functioning at the time of a 
declar~tion of death. 

7. This law results in more than one concept of death, 
determined by more than 30 different sets of criteria, becoming 
identical and equivalent. Thus, there are at least 32 ways to be 
dead by this law. This is contrary to the biological facts. 
The declaration of death must not be further abused with 
legislation, such as Senate Bill 1208. Legislators represent all 
the people, even those unresponsive and comatose, and perhaps 
dying. These constituents must also be represented, as well as 
the physicians and others given immunity by this law. When there 
is a question of doubt as to whether or not a patient is dead, 
the doubt must not be resolved by calling the patient dead, and 
then excising the beating heart. Great care must be taken not to 
d~cldr@ a person dead, even a moml!'nt:: b~fl)rf? decttll l1c1:i ctctu .. dl·/ 
OCCUL"red. 

Respectfully, 

PAB/bh 



Brain death - still a con·troversy 
Joseph C. Evers, M.D., and Paul A. Byrne, M.D. 

Dr. Evers, (A.nA, Georgetown LJn;. 
versity School of Medicme, 1954) is 
associate clinical prol'essor of pedi
atrics at his alma mater, and is in 
the private practice of pediatrics in 
McLean, Virginia. Or. Byrne gradu
ated from the St. Lo1uis University 
Medical School in 1957 and has 
served on the faculties of his alma 
mater, Creighton University Medical 
School, and Oral Roberts University 
Medical School. Since 1989, he has 
been chairman of the Oepartment of 
Pediatrics, St. Vincent's Medical 
Center, Bridgeport, Connecticut. 

The question of "bram death," or, 
more accurately s1:atea, brain

related criteria for death, revolves 
around whether or not someone de
termined to have fulfilled a set of 
criterra ,s, in fact, dead. One of the 
questions this article addresses is 
whether the medical profession, in 
establishing brain-related criteria for 
death, has pinpointed the moment 
of death and whether any doubt ex
ists as to the conclusion of personal 
death. It is our contention that the 
present state of the art has in fact 
failed to pinpoint the moment of 
death, and that insoluble doubt ex
ists as to whether the patient on a 
ventilator declared "brain dead" is 
truly dead or rather is 1jying and is, 
therefore, still alive. 

It is further our contention, that 
irreversible cessation of all functions 
of the entire brain is nc,t necessarily 
equivalent to destruction of the en
tire brain. Even if it were possible, 
using present-day criteria, to deter
mine destruction of the entire brain 
in each and every instance, we would 
need to ask, Is this state equivalent 
to death of the person? 

Because one of the reasons for de
termini n g death based on brain
related criteria is to all1:lw organ re
moval and transpiantation, it is im
perative from the moral point of view 
to be able to determine beyond any 
doubt that the person fri:im whom vi
tal organs are to be removed is truly 
dead, tor someone who is not dead 
before vital organ removal will surely 
be dead after their removal. 
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At a 1987 bioethics conference in 
Melbourne, it was stated: 

(T]he traditional criteria of clin
ical death, namely the cessation 
of respiration and heart-beat, with 
the consequent destruction of the 
brain and all organs, recognized 
that as long as the oxy
gen transmission and blood
circulation are, by artificial means 
or spontaneously, intact. life of the 
organism as a whole, with its es
sential marks, is present. 1 

With the advent of medical tech
nology and the emergence of organ 
transplantation, the "traditional cri
teria" were challenged and new cri
teria for death were established. It 
was the report of the Ad Hoc Com
mittee of the Harvard Medical School 
that brought to the medical com
munity's attention the concept of 
brain death. It addressed the prob
lem of irreversible coma and in de
fining this entity offered cr1teria for 
its recognition. The Harvard criteria, 
as they are now known, were pub-
1 ished in the Journal of the American 
Medical Association (JAMA), in 1968 
under the title, "A Definition of Ir
reversible Coma," but in the article 
"coma" was translated into "brain 
death." 2 Many in the medical and 
legal community now accept brain 
death as being identical to death of 
the person. In a recent survey of pny
sicians and nurses likely to be in
volved in organ procurement for 
transplantation, however, only 35 
percent, understood the medical and 
legal concepts of brain death.3 

Most states in the United States 
presently have brain-death statutes. 
Because of the lack of uniformity in 
these statutes, however, in 1980 the 
National Conference of Commission
ers on l:Jniform State Laws, in col
laboration with the American Bar As
sociation and the American Medical 
Association, formulated the Uniform 
Determination of Death Act (UDDA). 4 

It states: 

An individual who has sustained 
either ( 1) irreversible cessation of 
circulatory and respiratory func
tions, or (2) irreversible cessation 

,J(, X 

of all functions of the enme or 
including the brain stem, is dt 
A determination of death mus 
made in accordance with 
cepted medical standards.•· a. 

Many states have adopted thi 
a statute. 

Confusion exists in the litera 
over the terms "cessation of br 
function" and "brain destructic 
During sleep there is loss at s, 
brain functions, which upon av 
ening are recovered. Narcotics 
toxins result in cessation of m 
brain functions, which with pre 
medical management are c1 
pletely reversi:ile. What we mear 
"brain destruction" must be c: 
tied. One of us (P.A.B.) previo1 
suggested that in this context. 
use .the word destroy in its prirr 
sense: "to break down or disir 
grate the basic structure of," "to 1 
rupt or obliterate the constitutive 
ordered unity of. " 5 Nor should " 
struction" imply abruptness of pt 
ical violence. "For the brain, ' 
struction' implies such damage to 
neurons that they disintegrate ot 
ically both individually and COIi 
tively. " 5 

The Collaborative Study of Br 
Death by the National Institute 
Neurological and Commun1cat 
Disorders and StroKe, 6 as descrli 
by the Committee for Pre-Lite Ac 
ities of the National Conference 
Catholic Bishops in their "Resou 
Paper on Definition of Death Le1 
lation, " 7 hoped to prove that c 
sation of brain function coinci< 
with brain destruction, also cal 
"respirator" brain. The study 
eluded 503 patients in unrespom 
coma and apnea. Of the total stu 
in_ which 44 patients did not die, ~ 
brain specimens were examined 
cellular pathology. At autopsy" a · 
of the specimens ... showed n< 
of the pathological evidence of r 
pirator brain despite electroceret 
silence up to the moment of sp 
taneous cardiac arrest. " 6· g. 13 

fact, no more than 40 percent of 
the brains analyzed were diagno: 
as respirator brains, (and) . 
(n]either the Harvard criteria nor, 

The Pbaros/Fall 1 · 



other widely used brain death cri
teria were found to correlate con
sistently with evidence of brain de
struction."7- P· '5 Gaetano F. Molinari 
(Geor~e Washington University Med
ical Center), pro1ect officer of the 
study, called this "one of the major 
and most disturbing findings. " 8· P 63 

A larger clinical study was recom
mended, but to date, this has not 
been done. 9 

In determining brain death, both 
the UDDA and the Guidelines for The 
Determination of Brain Death in 
Children call for "irreversible ces
sation of all functions of the entire 
brain, including the brain stem." 4 • 10 
Absence of brainstem function is de
fined by lack of response to testing 
of some brainstem reflexes. Tem
perature control, blood pressure, salt 
and water balance, and cardiac rate, 
also functions of the brainstem, do 
not have to be considered in deter
mining "brain death." There is, fur
ther, in the Guidelines for ... Chil
dren a requirement that "(t]he 
patient must not be significantly hy
pothermic or hypotensive for age." 10 

If the patient is neither hypothermic 
nor hypotensive and a warming de
vice and cardiopressor drugs are not 
in use, then the brainstem not only 
still has functions, but also is func
tioning. 

Laboratory tests that are consid
ered confirmatory of brain death have 
intrinsic limitations. Electroenceph
alography evaluates electrical activ
ity from only the surface of the brain. 
Patients who have had an isoelectric 
reccrding have been known to re
cover.11 Evaluation of absence of ce
rebral circulation to the whole brain 
by means of four-vessel angiography 
is limited in use because of the po
tential of vasospasm actually caus
ing no circulation to the brain. Also, 
"the bolus technique does not eval
uate for critical deficit of blood flow 
through the whole brain, only the su
pratentorial part. "12 

Assuming that all the "brain
death" criteria have been fulfilled, 
how is it that a patient determined 
to have "irreversible cessation of all 
functions of the entire brain, includ
ing the brain stem,"• can be main-
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tained by life-support systems just 
so long, and then the integrating sys
tems fail and the oerson dies? While 
being maintained, many systems are 
interdependently functioning, in
cluding the cardiovascular system, 
the exocrine and endocrine systems, 
the excretory system, and the diges
tive system. In other words, body 
function and unity still exist. 13 This 
unity continues for a period of days, 
even weeks; then inevitably all sys
tems fail and "somatic" death oc
curs. 

Norman Fast wrote in a commen
tary in the Journal of Pediatrics in 
1980: 

Other experiences and intuitions 
suggest that death of the brain is 
not the same as death in the tra
ditional sense. . . . Brain death 
appears to be a critical juncture 
in the complicated process which 
constitutes death of the organism, 
but by itself it is not equal to 
death.14 

In 1982 the JAMA reported the 
case of a twenty-four-year-old 
woman, twenty-three weeks preg
nant, who was admitted to the hos
pital in status epilepticus. She was 
declared brain dead on the nine
teenth hospital day and was main
tained on a life-support system for a 
period of five more aays, at which 
time she could no longer be kept 
alive. At the bedside a "vigorous" 
twenty-nine-week gestational age 
baby was delivered by cesarean sec
tion.15 

Commenting on this and another 
case, Mark Siegler and Daniel Wikler 
wrote: 

Now we are told that a brain-dead 
patient can nurture a child in the 
womb, which permits live birth . 
several weeks "postmortem." Per
haps this is the straw that breaks 
the conceptual camel's back. It 
becomes irresistible to speak of 
brain-dead patients being "so-

matically alive" (what sort of 
"nonsomatic death" is the im
plied alternative?), of being "ter
minally ill," and eventually, of 
"dying." These are different ways 
of saying that such patients (or. at 
least, their bodies) are alive. The 
death of the brain seems not to 
serve as a boundary; it is a tragic, 
ultimately fatal loss, but not death 
itself. Bodily death occurs later, 
when integrated functioning 
ceases. 16 

We ask: Is there a corpse on the 
machine, or is there a still-living, al
beit "brain-dead" person on the ma
chine? If it is a corpse. would you 
not have to refer to it at the very least 
as a "dying corpse?" Like a square 
circle, this is a contradiction in 
terms. You can have one or the other, 
not both. If the declaration of "brain 
death" becomes the signal to excise 
the still-beating heart, the patient 
becomes certainly and beyond aoubt 
dead. 

If one is so positive that all "brain 
death" criteria determine "brain 
death," why is it, we ask, so nec
essary to have so many different sets 
of criteria? More than thirty different 
sets of "brain death" criteria had al
ready been reported by 1978. l_ 7 

Some require an electroencephalo
gram; some do not. For example, the 
Minnesota criteria do not require an 
electroencephalogram, while the 
Harvard, Japanese, and Collabora
tive Study criteria do. In Europe, 
things are different: England, like 
Minnesota, does not require an elec
troencephalogram; in Norway an ar
teriogram is required. Thus, a pa
tient in one locality could be 
determined to be dead by one set, 
but not dead in another locality us
ing another set. 

In addition, we ask, How scientif
ically valid are the criteria? The UDDA 
relies upon the existence of "ac
cepted medical standards" for de• 
terminini that death has occurred. 

11 
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l AMENDMBNTS '1'0 SB.HATH BILL NO. U 11 
J RBSP.EC'l'!'OX.LT StraMl'l"l'ED 9Y · 
:THE~ JBRS!:Y HOSPI'tAL ASSOCXATIOH 

AHi:l 
'rH.E NBW JERSEY STA'fB BAJ\ ASSOCIATION 

'"1nend seet~on 4 to reQd 01 follows: 
4, A deC'larant: may exoc:ute •n a.dvanQa dJ.rect1ve tor health 

care at any til'D.A, 'rho a<lvan,;e 4i,;;-,iQtive aha.U. l::,Q si'-'n.ed and dated 
by, or 4~ the ~irecti0n af, ~ho cleclttant in the prc~onoe ~f two 
eubscrlbing QQUJ.t w1t.ne1aea, who shall atteat that th• dQ-C:l.arant' 
ie of cound ~lind and fxee of duress and ,undue intluanoe. A 
designAtea ho~lth oare re~reaent=tivo ah~ll not act as a witngss 
to the execut~on of 1:2.n advance dl:ract:ive. ~~~i:v.itlY, the 
lidVD.nCe a:tr~~i.ye QhAll oo aj gnad and dl),tgg by. o;r lt.t,.J;,h.e ..rlj_;-_&>ction 
2J~.....!.U:P.~~ 4ck!lowlO<JqfMS py_tjiL.!-i!l~!!~ ... J,~ft')re a 
no~on: p\lbUcJ. Attorney At l.01'1 or i:,the,: _~~~.rized tQ 
~DiAtor g@~h!~ An advance direotive mAy be supplemented bye 
video or audi, tnp4' r~ccrding. 

~ct sec:ti9n U . ..a rec;st~a fol.lowu 
l4, a. : In the event of di.sagi:-aement among the patient, 

llei,lt.h care raip::-eacntt1ti1Te onq 4tt:.&ndJ.t\g physicia.n concoc-n;inCJ the 
pAtient'e d c~sicA auk1ng c4paclty or the ap~rop~i~t~ 
interpretatio and ttppl.tcation 0t the tome of a1\ e1dv-Ct.n~e <:l;i.~Qctive 
t0 the p~tien t~ 0oux1e ot t~OAUll.en~, ~h• partie• [ahaLlJ ~ 5eek 
to l."A8olve th diaagre~nt by mea.na ot p~goed~no .and p:za:tc-t.ios,s 
eot.!1.hliahed b,. thG heaJ.th cu.-. itl.St.itut:.ion, i.neluding but not 
limited to, c nsulta.t.1.on llfith a.n i..notitut.ionAl athica eoi:Qtllitteo, 
or with c. ~re~m dea.tgnat.ed by the heii.lth care lnstitut:icn for this 
pu.·poee or -----f,B-Y SQa)c •-'~olut,;i,Qn by a CRJ1%'t _of Cc!l1T1I?9Cer}.t 
j,,ur ied:1,ct ion. I 

. o, A llAaJ.th C6re pro:e• aiona.l .10.vo).ve~ in -t;l-:.o patient's car~, 
other tlton t .. llal' attending- phynicJ..an,. or an admillistr.ator of .s hgalth 
oa.e in• titut ,on may al•o invo~o th.a 4iop~tc reeolution p~oc:ea • 
established b · tha health ca:re ~netLtution to·aoP-k to resolve a 
disagreement oncunJ.ng the pat£en~'a dec~e~o~ makin; capaaity or 
the approprio a intexpre~at~on and applicc~ion o, ~h• t~n:o of en 
advance dirsc .Lve. . · 

(e. z d..isaqreament cannot be re~onciled through an 
inetitutiona.l. di.apute reoolution p.roc•H, the partios fflAY seek 
resolution in a coure nt competent juriec:llet1on,) 
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The report "Defining Death," by the 
President's Commission for the Study 
of Ethical Problems in Medicine and 
Biomedical and Behavioral Re
search, states: "The medical profes
sion, based upon carefully con
ducted research and extensive 
clinical experience, has found that 
death can be reliably determined by 
either cardiopulmonary or neuro
logic criteria." 18· p. 161 the Harvard 
criteria were published without pa
tient data. The Minnesota criteria re
sulted in elimination of electroen
cephalographic evaluation in a 
determination of death after doing 
electroencephalogram recordings on 
only nine patients, two of whom still 
had electroencephalographic activ
ity when they were determined to be 
dead. A. Earl Walker, commenting 
on this said that "8% of patients 
would be classified as cerebrally dead 
in the presence of biological activity 
in the EEG - certainly an anoma
lous and undesirable situation." 19 

Elsewhere, Dr. Walker wrote: "Based 
upon the findings of the Collabora
tive Study, from 8% to 40% of per
sons [our emphasis] meeting differ
ent sets of clinical criteria for brain 
death had biological activity in their 
electroencephalograms. " 2° Further
more, the Collaborative Study found 
at autopsy that 10 percent of per
sons had no evidence of pathology 
of the brain. Do these reports reflect 
"carefully conducted research and 
extensive clinical experience ... that 
death can be reliably determined by 
either cardiopulmonary or neuro
logic criteria"? 18• p. 161 We think not. 

No matter how seemingly rigid the 
criteria are, the ease with which they 
can be bent is manifested in the re
port by the President's Commission. 

An individual with irreversible ces
sation of all functions of the entire 
brain, including the brainstem, is 
dead. The "functions of the entire 
brain" that are relevant to the di
agnosis are those that are clini
cally ascertainable. is. p. 162 

In one sentence, whatever strin
gency there was has been reduced 
to no more than what is "clinically 
ascertainable." 
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A human being belongs to the speT 
cies Homo sapiens and, as such, is 
a person throughout his entire life, 
still when dying. There are attributes 
of a living human being that do not 
belong to other species, for example, 
thinking, judging, loving, willing, and 
acting. When it is predicted that a 
particular living human being will not 
be capable of demonstrating these 
attributes again, this living human 
being does not then belong to an
other species. He is still a living hu
man being, a living person. To say 
that a patient on a ventilator, de
clared "brain dead," is certain to die 
and is, therefore, no longer a person, 
is to deny reality. 

Great care must be taken not to 
declare a person dead even one mo
ment before death has actually oc
curred. Death should only be de
clared after. not before, the fact, as 
to declare death prematurely is to 
commit a fundamental injustice. A 
person who is dying is still alive, even 
a moment before death, and must 
be treated as such. 

In conclusion, we believe that de
struction of the entire brain can oc
cur, but that criteria to determine 
this state reliably have not been es
tablished. Cessation of brain func
tion is not the same as destruction. 
In the present state of the art of med
icine. a patient with destruction of 
the entire brain is, at the most, mor
tally wounded, but not yet dead. 
Death ought not be declared unless 
and until there is destruction of the 
entire brain, and of the respiratory 
and circulatory systems as well. 
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November 12, 1990 

COUNSELOR AT i..AW 

1 325 CHETWYN8 AVENUE 
PLAINFIELD. NEW JERSEY 07060 

FAX (201) 755-4936 

Assemblywoman Marlene Lynch Ford 
200 Main Street 
suite Z 
Toms River, New Jersey 08753 

RE: SENATE BILL No. 1211 
11 NEW JERSEY ADVANCE DIRECTIVE FOR HEALTH CARE ACT" 

VIA FAX AND FEDERAL EXPRESS 

Dear Assemblywoman Ford: 

I am pleased to present my credentials and an article I have authored regarding Senate Bill No. 1211, "New Jersey Advance Directive for Health Care Act". Please submit this article as my 
testimony to be presented at the Assembly Judiciary Cammi ttee Hearing scheduled for Thursday, November 15, 1990. Regretfully, I am unable to attend the hearing. Please note that I have several serious concerns with this bill in its current form but believe these can be alleviated through further amendments. The proposed bill will be very difficult to implement and will cause increased rather than reduced litigation. 

Please feel free to contact my office as I would welcome the opportunity to further discuss this bill with yJu. 

Sincerely yours, \ , 

.;_,,, /' :: ·- ~ I . /· / 

Th-;od';~r~-t:1T;~~}~~~t? ,· ~;-;-

TAT:cr 
cc: Pat Nagle, Committee Aid, Assembly Judiciary Committee 
Encl. 



COUNSELORS AT LAW 
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issues. She is the Principal in her firm which specializes in 
health law. Ms. Tamborlane was previously Of Counsel with Riker, 
Danzig, Scherer & Hyland. She also served as Deputy Attorney 
General, assigned to the New Jersey Department of Health. 

Ms. Tamborlane is the First Chair of the Health and Hospital Law 
Section of the New Jersey State Bar Association, a member of the 
Board of Trustees of the New Jersey Bar Association, Legislative 
Chair of New Jersey Healthcare Financial Management Association, 
and a member of numerous health care organizations and 
associations, including The National Health Lawyers Association, 
the American Academy of Hospital Attorneys, and The American 
Society of Law and Medicine. 

Ms. Tamborlane serves as an adjunct faculty member at UMDNJ-Robert 
Wood Johnson Medical School and at Seton Hall University Law 
School, where she teaches Legal Medicine. She is an editor for RN 
Magazine and the New Jersey Lawyer Magazine, as well as an Advisor 
to the Citizens' Committee on Biomedical Ethics and member of the 
National Legal Committee of the American Association of Homes for 
the Aging. In addition, she has authored many articles and is a 
frequent speaker at state and national health law conferences. 

The clients Ms. Tamborlane serves include: hospitals, nursing 
homes, residential and ambulatory care facilities, home health care 
providers, doctors and other heal th care professionals, 
professional associations, and health care consultants. She also 
provides Special Counsel services to law firms in and outside of 
New Jersey. 

Ms. Tamborlane graduated Summa Cum Laude from Drew University with 
a B.A. in Political Science. She was a Garden State Scholar and 
holds an M.P.A. degree in Human Resources Management, as well as a 
J.D. degree from Seton Hall University Law School. 



Ii ·• FROM THE STATEHOUSE 

"A PERSON'S RIGHT TO DIE - WHO DECIDES?" 

By Theodosia Tamborlane, Esq. 

Senate Bill No. 1211, entitled "NEiw 
Jersey Advance Directive for Health 
Care Act" is currently pending before 
the New Jersey Legislature spon
sored by Senator Gabriel Ambrosio. 
This proposed legislation would al
low an individual to execute a "Living 
Will" through either a proxy directive, 
an instructive directive, or both. A 
proxy direcHve designates a health 
care representative who would then 
act when an individual is determinE'd 
to lack decision-making capacity. An 
instructive directive would contain a 
person·s wishes for the withdrawal, 
withholding or administration of 
healthcare when the individual would 
come to lack "decision-making ca
pacity.·· No longer will a person have 
to be declared incompetent before a 
surrogate decision maker can act in 
his/her behalf.· 

A proxy directive and an instructive 
directive can be made in one docu
ment or can be in separate docu
ments. Each must be signed by an 
individual and dated in the presence 
of two adult witnesses who attest 
that the person is of sound mind an,j 
free from duress or undue influenc,e 
at the time of signing the document. 
The person to seNe as a designated 
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health care representative is prohib
ited by the act from being a witness. 

If an individual wishes to instruct that 
artificially provided fluids and nutri
tion not be provided, he or she must 
specifically state this fact in the di
rective. If there is no mention that 
the withholding of withdrawal of arti
ficially provided fluids and nutrition is 
the desire of the person ccmpleting 
the directive, this act would prohibit a 
health care representative from 
making the determination, even if 
the health care representative and 
the physician would determine that 
the withdrawal/withholding of fluids 
and nutrition would be in the patient's 
best interest. 

The determination regarding a 
patient's lack of decision-making 
capacity is made by the patient's 
attending physician and the health 
care representative but such deter
mination must be confirmed by one 
or more other physicians unless the 
attending physician and the health ! 
care representative agree that the 
patient's lack of decision-making 
capacity is "clearly apparent." If the 
attending physician calls in a con
firming physician and a decision is 

that the patient lacks 
decision-making ca
pacity because of a 
mental or psychologi
cal impairment or a de
velopmental disability 
and the attending phy
sician and confirming 
physician have not had 
specialized training or 
experience in diagnos
ing such conditions, 
there is an affirmative 
obligation under the act 
that they seek out one 
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or more physicians who have had 
appropriate specialized training or 
experience to make the confirming 
diagnosis. The bill makes no refer
ence as to how the cost of all the 
confirming specialists is to be paid. 

WITHHOLDING TREATMENT 
OTHER THAN NUTRITIONAL 
If the terms of an advance directive 
request the withholding or withdrawal 
of life-sustaining treatment, other 
than artificially provided flu ids and 
nutrition, such treatments may be 
withdrawn or withheld only uncer 
t:1e following circumstances: 
• When the life-sustaini[lg treatment 
is experimental and not a proven 
therapy, or is likely to be ineffective 
or futile in prolonging life, or is likely 
to merely prolong an imminent dying 
process; 
• When the patient is permanently 
unconscious as determined by the 
attending physician and confirmed 
by a second qt.:alified physician: 
• When the patient is in a terminal 
condition as determined by the at
tending physician and confirmed by 
a second qualified physician. (Ter
minal condition is defined as a prog
nosis of life expectancy of six (6) 
months or less, with or without the 
provision of life-sustaining treatment, 
or the terminal stage of a fatal illness, 
disease or condition regardless of 
life expectancy.) 

If none of these three conditions is 
met, but the patient suffers from a 
serious irreversible illness, regard
less of what instruction the patient 
has given, prior to withholding or 
withdrawing treatment, the attend
ing physician must seek consulta
tion of an institutional or regional 
review body. Life-sustaining treat
ment may be withheld or withdrawn 
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for such patients onlv after there is a 
~~'.errT;:r,2~:<Jn mace bv an ,nsti:u
t;onai or regional committee. 

EXTERNAL REVIEW REQUIRE
MENTS 
The institutional or regional review 
committee is to advise the physician 
whether it believes 
• That the withholding or withdrawal 
of the medical intervention would be 
in conformity with the requirements 
of this law: 
• Whether such withdrawal or with
holding of treatment would be within 
the scope of the patient's advance 
directive: 
• Whether is may be reasonably 
Judged that the risks and burdens 
associated with the medical inter
vention to be withheld or withdrawn 
outweigh its likely benefits: 

Whether it may be reasonably 
judged that the imposition of the 
medical intervention would be inhu
mane. 

The bill makes nt);reference as to 
• who will be eligible to serve on the 
committee; 
• how many regiona·1 committees are 
to be established: 
• wnat 1s ,o be the geographical area 
served by the regional committee; or 
• how the committees and/or com
mittee members· expenses will be 
funded. 

Upon the issuance of a determina
tion by an institutional or regional 
review body, a health care represen
tative, physician, nurse, or other 
health care professional who belie.ves 
the review body's advice should not 
be followed may pursue an alterna
tive course of treatment for the pa
tient. However, if an alternative 
course is chosen that is not ap
proved by the review body, the 
individual(s) who pursue such an 
aiternative course will have no im
munity conferred by this law and can 
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' be subject to both civil and criminal 
ti ability and discipline by state licens
ing boards. Review of the institu
tional or regional committee's deci
sion is to be by a "public agency 
recognized by the law for this pur
pose" or by a court of competent 
jurisdiction. The institutional or re
gional reviewing bodies are to be 
subject to periodic accreditation and 
review. This bill does not define 
what public agencies to which as
peals could be taken or what state I 

' agency would be responsible tor 
accreditation of these committees. 
Further, it does not provide stan
dards for accreditation, state who ' 
should sit :;n these institutional or 
regional review bodies, or what pro
cedures such bodies should follow in ' 
their determinations or delineate why 
accreditation is necessary. 

WITHHOLDING OF NUTRITION 
If an advance directive states that 
artificially provided fluids and nutri
tion are to be withheld or withdrawn, 
such withdrawal or withholding may 
be undertaken only in the following 
circumstances: 
• When the artificial provision of 
fluids and nutrition is likely to be 
inetfective or futile in prolonging life, 
or is likely to merely prolong an 
imminent dying process; 
• When the patient is permanently 
unconscious as determined by the 
attending physician and confirmed 
by a second qualified physician; 
• When the patient is in a terminal 
condition as determined by the at
tending physician and confirmed by 
a second qualified physician and the 
likely risks and burdens associated 
with the least burdensome treatment 
modality likely to be effective may be 
reasonably judged to outweigh the 
likely benefits to the patient from 
such intervention, and imposition of 
the intervention on an unwilling pa
tient would be inhumane. 

However, prior to implementing a 
decision to withdraw cr•.v:t",r•o 1d f''.J,CS 
and nutrition tor as terminal patient, 
the attending physician must seek 
consultation with the institutional or 
regional review body or the public 
agency recognized by law. It is 
important to note that the terminal 
patient's directives which do not 
direct the withholding or withdrawal 

of fluids and nutrition will not be 
subject to mandatory review by an 
institutional committee. Thus, there 
is a double standard established bv 
this legislation tor terminal patients 
medical decisions 

RIGHT TO CHOOSE 
Health care institutions and health 
care professionals can decide 
whether they wish to participate in 
the beginning, continuing, withhold
ing, or withdrawing of health care. 
The act allows institutions and pro
fessionals to transfer patients and 
the legislation mandates that if there 
is a disagreement among the pa
tient, the health care representative, 
and the attending physician regard
ing the patient's decision-making 
capacity or the appropriate interpre
tation and application of an advance 
directive, the parties must seek to 
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,es0ive tl;e disa<reen-:ent utilizing 
procedures established by the health 
care institution including, but not 
limited to, consultation with an insti
tutional committee or a person des
ignated by the institution to resolve 
such disputes. A health care profes
sional or an administrator of a health 
care institution also independently 
may invoke dispute resolution proc
esses themselves. If an agreement 
is not reached through the institu
tional dispute resolution process, 
resort to the courts can be instituted. 

The health care institutions which 
will be governed by this legislaticn 
include all institutions, facilities ard 
agencies licensed. certified, or ott1-
er:✓ ise authorized by State law to 
administer health care in the orai
nary course of business, includir;g 
hospitals, nursing homes, residen
tial care facilities, home health care 
agencies, hospice programs, men
tal health instit[Jtions, or institutions, 
facilities and agencies for the devel
opmentally disabled. 

INQUIRIES MUST BE ROUTINIZED 
This act imposes strict obligations 
on all health care institutions to adopt 
policies and practices whereby, at 
the time of admission, there will be a 
routine inquiry made as to whetner a 
patient has an advance directive or 
has designated a health care reprei
sentative. Institutions will also be 
obliged 
• to provide appropriate informa
tional materials to families regardin,;i 
advance directives; · 
• tc provide educational services to 
patients and families, including, but 
not limited to, family and social serv
ices, self-help and advocacy serv
ices, employment and community 
living, and the use of assistive de
vices; 
• to consult with the attending physi
cian to ensure that this information is 
discused with the patient and a 
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I patient's representative: and 
• to adopt practices as necessary to 
inform all health care professionals 
of their rights and responsibilities 
under this act. 

DOH RESPONSIBILITIES 
The Department of Health has been 
given responsibilities under this Act 
to establish annual reporting and 
data gathering procedures to de
velop information from health care 
institutions regarding advance direc
tives, with such information to be 
collected in a manner to assure 
confidentiality of patient records. The 
Department is also to evaluate the 
implementation of this legislation in 
concert with the State Commission 
on Legal and Ethical Problems in the 
delivery of health care within five (5) 
years. In addition, both the Office of 
the Ombudsman and the Office of 
the Public Guardian are to oversee 1 

the implementation of this Act. 

While the Act does provide civil and 
1 

criminal immunities for health care 
professionals, it also allows for disci
pline by professional licensing boards 
when a health care professional will
fully fails to act in accordance with 
the requirements set forth in S.1211. 
A health care institution can be sub
jected to fines of not more than 
$1,000.00 for each ottense if the 
institution is found to have willfully 
failed to comply with the act. There 
is no definition as to what would be 
deemed willful failure under the act. 

The act contains two exemptions; 
the first is for private, re!1giously
affiliated health care institutions 
which may decline to participate in 
withholding or withdrawing of life
sustaining treatment. However, such 
institutions must communicate their 
policies to the patient and his family 
or health care representative prior to 
or upon the patient"s admission to 
the facility or as soon as practicable 
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thereafter. Second, trere is ::::
exemption for emergency personnel 
whereby they are not required to 
withhold orwithdraw emergency care 
in circumstances which do not afford 
reasonable opportunity for review 
and evaluation of an advance direc
tive without endangering the life of a 
patient. 

COMPLEXITIES ABOUND 
In summary, this proposed legisla
tion establishes a complex scheme 
with varying standards for the with
holding or withdrawal of treatment. 
This legislation sets forth multi-level 
procedures for cirectives with or 
without nutrition and fluids and re
quires health care representatives 
and health care providers to co,7su:t 
medical experts, institutional er re
gional review boards, or state agen
cies prior to carrying out a patient's 
wishes for withdrawal or withholding 
of treatment, depending on the 
patient's medical or psychological 
condition. No other state has en
acted living will legislation which has 
the complexity and the potential to 
increase health care costs to the 
samedegreeasdoesS1211. t.1ar1 
amendments are needed to stream
line this bill so that paiients, physi
cians, and health care institutions 
are not subject to excessive regula
tion and the intrusive presence of the 
state government at the bedsides of 
those who refuse medical treatment. 

Theodosia Tamborlane, State
house Editor, Is an attorney In 
private practice. 

ECHO May/ June 1990 



1·1-\ ,~-\ ... 

Iubbi Morris Sherer 
Na!icnJI ?rcsidtnr 

Professor Aaron T werski 
C11.:n,,,..4n, C1>mmis.,wn on 
l(!iSlation «nd CMc Acucn 

David Zwiebel, Esq. 
Dirccicr of G,1,.-mmrn: Affairs 
~nd Gtne-ral C oun.sd 

Monon M. Avigdor, Esq 
F..xt,wllw Dirt,tcr ,md 
~vciaic Gtn'1'al Cour..srl 

Deborah Jacob 
Associa~ Dirt,:ar 
for .Edu,au,.in l\bili~ 

OFFICE OF GOVER."-MEt-.'T AFFA:~ 

COMMtsSION ON LEGISLA.TION AND CIVIC ACTICt 

~~AT!O:--:.AL OFRCE 84 W,1\:a7n Street, !',;cw York, N.Y 10038 • (2: 2) 797-~0(10 • FA).'.· (212) 2f9-2 = 

TO: 

FROM: 

December 3. 1990 

MEMORANDUM 

Members of the New Jersey Assembly Judiciary, 
Law and Public Safety Committee 

David Zwiebel, Esq., Director of Government Affairs 
and General Counsel, Agudath Israel of Ame~ica 

Rabbi Yakov Dombroff, Director, Agudath :srael of 
New Jersey 

SUBJECT: A. 1413/S. 1208, the "New Jersey Declaration or 
Death A.ct" 

Agudath Israel of Ame~ica is the nation's largest grassroots Orthodox Jewish 

movement, with chapters in 30 states around the country. One of our most active 
state chapters is Agudath Israel of New Jersey, with constituents in more than half 

of New Jersey's counties. 

A central function of Agudath Israel's national office and its various 
affiliated state chapters 1s to advocate the religious interests and rights of 
observant Jews t~roughcut the United States. In that connection, we respectfully 

submit this memorandum to convey our st~ong support for A. 1413/S. 1208, the 
pr?posed "New Jersey Declaration of Death Act." 

This bill, currently pending before the Assembly Judiciary, Law and Public 
Safety Committee, is designed to accomplish a dual purpose: to establish as a 
matter of statutory law the various clinical criteria 
upon which a determination of death is to be made; and to accornmodate the sincerely 
held beliefs or those individuals who object on religious or moral grounds to a 
determination of death based upon irreversible cessation ot entire brain function. 
It is this latter feature that makes the bill so attractive from Agudath Israel's 
perspective, since many Jewish religious authorities reject the concept or "brain 
death" and would counsel their followers that only the traditional car~io
respiratory c~iteria are an acceptable basis for determining death. 

For those in our community who follow the view that cessation of brain function 
alone does not constitute death as a matter of religious law, 1mpos1tion or a 
uniform state-mandated "brai~ death" standard would infringe upon fundamental 
religious libe:--.!.es. Hence the critical need !'or a "religious exemption" from 
uniform brain death criteria. 

Such an exemption exists in New Ycrk, by virtue of a New York State Department 
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o~ Health reg~lation adopted in 1987, ~tich r~quires health care facilities to 
develop policies tor the "reasonable acco~rnodation" of a patient's religious or 
~era! objec::cn to any ~e~errn:~at~cn cf death based o~ ~eurolosical criter~a. 
Indeed, New Jersey 1tselr is no stranger to this issue; 1n 198U, 1n order to protect 
the religious and clvil rights of persons who do not accept brain death criter:a, 
Governor Kean vetoed a uniform determination or death bj.ll that would have 
established cessation or brain function as a ba~is for determining death but 
contained no religious exempt1on. (r ~ake the liberty of enclosing a copy of a 
January 198ij letter from w. Cary Edwards, then Governor Kean's chief counsel, to 
Agudath Israel of New Jersey, expressinb the basis of the Governor's veto.) 

The general public policy of accommodating minor:ty religious viewpoints is 
certair.ly unobjectionable in Ame~ican tradition and law. If anything, it is a 
ccnstituticnal ·mandate. ~one:heless, some claim, the costs of accommodation in this 
particular instance -- in terms of its impact upon the availability or organs for 
transplantation and. upon the need for medical uniformity - are too high. Upon 
consideration, howev~r. we think it should be obvious that these perceived costs are 
la~gely illusory. 

The t~aneplact issue is e~t1rely a r~d herring. As a matter of law, no 
transplant may be p~rformed without the consent of the organ donor or his 
representative. Surely ~hose who have religious or moral objections to bra1~ death 
wc~ld volunt&er no such consent. Stated otherwise, the bill's acco~mcdaticn 
provisions would affect ocly those individuals who in any event would not donate 
their organs. Hence ~he bill's impact upo.1 transplants would be absolutely nil. 

The issue of rnedical uniformity is likewise non-substantial. This becomes 
obvious when cne cc::side:-s the altern.;.tive to this bill -- a '!one si:.e fits all" 
approach to death determination that leaves no room for accom-modat1ng religious or 
moral objections to brain death. That alternative would almost certainly lead to 
controversy, litigation -- and ultimately the very 
antithesis of uniformity, as sorne doctors and hospital~ will respect 1nd1v1dual 
beliefs while others ~ill not. 

What the proposed legisla~ion pr•ov~des in the place of chimerical un:ro~~ity is 
reliable clarity. So long as the ~ill's procedures are followed, health care 
providers a~e o~ safe ground, ins~la~ed asainst potentlal legal claims and community 
disapprobation. Ultimately, we tel1eve, the approach adopt~d in this bill w1ll 
prove highly popular in the medical commun1ty. 

The New Jersey E,1oethic3 CO:iimi~~ion, comprisec or a broad spectrum of moral and 
medical viewp01nts from all across the state, conducted several hearings on this 
proposed bill and recommended its adoption unanimously. Its passage would mean a 
gree.t deal to the grow!ng C~thodox Jewish community in New Jersey. -e bel1eve 1t 
ehculd also mea~ a great dea: to anyone co~cerned w!:h the fundamental pr~nciple of 
rel~gious fre~dom. Respectfully, we urs~ the Co~mittes to support the bill in i:s 
entirety. 

Many thanks for taking :he time to cons~der our views. 

I 

D. Z. 
y. D. 
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Rabbi Yai<ov. ~·. Dcmbro:: 

Agudath Israel of America 

1169 Eli:abet.h Avenue 
Eli:3be::.h, ~e\.l Jer~ey 07201 

ooc:.;::. 

J3nu~ry 19, 1984 

Cle: "t.!ni.[orm !J<...: 1~cr:ninotio!":. of De.1th /\c~ 1
' S-lL.C 

Dear R~bh~ Dombro:f: 

7~ank yo~ fo= you= recent co:=espondence, in which you expressed your 

s:.ror.~ C?jlosi::.ior: to Se:.ate Bill No. lC.0 1 \.lhich ...,o,ilc have aut~cri:ed deter~ 

minat.ior.: of: dc~th b~sed upon the cessation of br~in ~c:.~vi::.y. 

As ! unci~~s~lnd your lee:e~, yo~~ opposi~ion to this legislation stems 

frQm a belief ::.~at the definition o! de.1th involve~ ~crious ethical, moral, 

legal and religious issues ...,hict should no~ b~ legislated. You also stated 

that. "according ::.o both Je-..·ish l.1._, and the common l.i...,, c!e:ith oc::u?"S only 

upon :.he cess~tior. o! e~:diac respir~tory activity Jn<l th-'t there!ore. a 

StJ:.u:.e such as S-140 ~ould violate the. fi:s:. Amendment ~i~hts of Orthodox 

Je...,is::. citi:ens of the St.)te of Ne..., Je.rsey." Fin.illy, yott sng;:s:.cd the 

adcp:.io:,. o! a~ Jt:-:c:1drne~t. '-'hich vould inco::?o:-ace an ''c:.:c::ir::.on cl.1:.:~e" fe: 

those •·ho rlo no::. accept ., l~gisl~:.ive rlefinitior. of d~.,t.h. 

! am very plejsed to inform yol! t.h.Jt Govec-nor Kc.rn h.:s r~c:ognized the J):~ 
obj~e:ions ~ut fortn by you a, well as other religious org~~~z~tions, ana_ ff; 

acco:cin;ly he c:onditicnal!.y vetoed this bill to reflect t:tOS! conc~:-:-:s .. :-··-

Al:.hough he agrees •..'Hh the int.er,':. and purpose of this bil~, he also belie_ve=..~: 

that it m,1y violate the Fi:-st 1\mendmen:. "freedom of t'eli~i.on" rights. of· '-Y.::•f:;.~: 

cctt~in eic.i::ns of Ne~ Je:scy. In o:dcr to protect the r:li;ious rithts of -·" 

all :te•,1 Jersey d~i:eru, the Gove:-nor reeommended, t.hat this bill should.}e.'i(~--1) 

amended c.~ inc:ludc an exemption d;,uirc for Chosct vho do noc. Ac~c:rt. ~ · l~,i~f¼~ 

tive de:ini::.~on o: dea::.h Yhich eontr.wencs the h:l~ie tenel:s o! their-, retiitous.~~· 
. '- ' .. ~' ., ... 

6clicr::. 
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__ ,._ ·-· _..! . ·--·- ~~"' .- ... ;..,~ 4 ~!" ·- ......... . . . .z-:--==-•·-·~.,-•_ -- HoYcver, cec.-,.use i:.::-.e I.egislat.u:-e 1,..-,.s chosen not.· t.o respo:-.d :.o :.::-.is bi!.l 
as ~e:- :.:e Cove:no:'s recommended amer.dment.s, it. did not. cecome l~"-

Cnce again, chank you !o= your serious 
"ich =espec:. ~o t.his proposed legisl~:.ion. 

cb/jj 
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