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NOTICE OF PUBLIC HEARING

The Assembly Judiciary, Law and Public Safety Committee will hold
a public hearing on Thursday, November 15, 1990 at 11:00 a.m. in Room 418,
State House Annex, Trenton.

The hearing will be held on the following legislation:

A-16

Naples/Randall Designated the "New Jersey Advance

S-1211 Directives for Health Care Act.”

Ambrosio

A-1191 "Death with Dignity Act"

Cooper

A-1341 The "Right to Die Act," concerns use of

Bryant life sustaining medical treatment of
terminally ill persons.

A-1413 Enacts the "New Jersey Declaration of

Kamin/Schwartz Death Act.”

A-2466 The "Medical Power of Attorney and Treatment

Randall Decision Act," establishes a procedure through
which an individual can control decisions regarding
continuation of artificial life-support systems when
suffering from a terminal condition.

A-2467 Provides for the withholding of

Randall life-sustaining treatment in the absence of a
medical directive or power of attorney.

A-2492 Establishes the New Jersey Health Care

Randall/Schuber Directive Act. s
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A-2514
Randall/Naples

A-2957
Kronick/Kenny/
Roma/Ogden

S-1208
Ambrosio

Revised 11/5/90

Designated the "New Jersey Advance
Directives for Health Care Act."

The "Natural Death Act."

Enacts the "New Jersey Declaration of
Death Act."

The public may address comments and questions to Patricia K.
Nagle, Committee Aide and persons wishing to testify should contact Miriam

Torres or Helen Rouze,

secretaries at (609) 292-5526. Those persons

presenting written testimony should provide 10 copies to the committee on the

day of the hearing.
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ASSEMBLY, No. 16
STATE OF NEW JERSEY

Introduced Pending Technical Review by Legislative Counsel
PRE-FILED FOR INTRODUCTION IN THE 1990 SESSION

By Assemblyman NAPLES

AN ACT concerning health care decision making.

BE [T ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. This act shall be known and may be cited as the "New
Jersey Advance Directives for Health Care Act.”

2. The Legislature finds and declares that:

a. Competent adults have the fundamental right, in
collaboration with their health care providers, to control
decisions about their own health care. This State recognizes. in
its law and public policy, the personal right of the individual
patient to make voluntary, informed choices to accept, to reject.
or to choose among alternative courses of medical and surgical
treatment.

b. Modern advances in science and medicine have made
possible the prolongation of the lives of many seriously ill
individuals, without always offering realistic prospects for
improvement or cure. For some individuals the possibility of
extended life is experienced as meaningful and of benefit. For
others, artificial prolongation of life may seem to provide nothing
medically necessary or beneficial, serving only to extend
suffering and prolong the dying process. This State recognizes
that the fundamental right of individual choice extends to
decisions to have life-prolonging medical or surgical means or
procedures provided, withheld, or withdrawn.

c. In order that the right to control decisions about one’'s own
health care should not be lost in the event a patient loses decision
making capacity and is no longer able to participate actively in
making his own health care decisions, this State recognizes the
right of competent adults to plan ahead for health care decisions
through the execution of advance directives, such as living wills
and durable powers of attorney, and to have the wishes expressed
therein respected. subject to certain limitations.

d. The right of individuals to forego life-sustaining measures is
subject to certain interests of society. The most significant of
these societal interests is the preservation of life, understood to
embrace both an interest in preserving the life of the particular
patient and a related but distinct interest in preserving the
sanctity of all human life as an enduring social value. A second.
closely related societal interest is the protection of individuals
from direct and purposeful self-destruction, motivated by a
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specific intent to die. A third interest is the protection of
innocent third parties who may be harmed by the patient's
decision _to forego therapy; this interest may be asserted to
prevent. the emotional and financial abandonment of the patient's
minor children or to protect the paramount concerms of public
health or safety. A fourth interest encompasses safeguarding the
ethical integrity of the health care professions, individual
professionals, and health care institutions, and maintaining public
confidence and trust in the integrity and caring role of health -
care professionals and institutions. Finally, society has an
interest in ensuring the soundness of health care decision making,
including both protecting vulnerable patients from potential
abuse or neglect and facilitating the exercise of informed and
voluntary patient choice. .

e. In accordance with these State interests, this State
expressly rejects on both legal and moral grounds the practice of
active euthanasia, as by deliberate lethal injection intended to
cause death. No individual shall have the right to, nor shall any
physician or other health care professional be authorized to
engage in, the practice of active euthanasia.

f. In order to assure respect for patients’ previously expressed
wishes when the capacity to participate actively in decision
making has been lost or impaired; to facilitate and encourage a
sound decision making process in which patients, health care
representatives, families, physicians, and other health care
professionals are active participants; to properly consider
patients' interests both in self-determination and in well-being;
and to provide necessary and appropriate safeguards concerning
the termination of life-sustaining treatment for incompetent
patients as the law and public policy of this State, the Legislature

hereby enacts the New Jersey Advance Directives for Health
Care Act.

3. As used in this act:

" Adult” means an individual 18 years of age or older.

" Advance directive for heaith care’ or "advance directive’
means a writing executed in accordance with the requirements of
this act. An "advance directive’ may include a proxy directive
or an instruction directive, or both.

"Attending physician” means the physician selected by, or
assigned to, the patient who has primary responsibility for the
treatment and care of the patient.

"Decision making capacity’ means 3 patient's ability to
understand and appreciate the nature and consequences of health
care decisions, including the benefits and risks of each. and
alternatives to any proposed health care, and to reach an
informed decision. A patient's decision making capacity 1s
evaluated relative to the demands of a particular health care
decision.
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"Declarant” means a competent adult who executes an advance
directive.

"Do not resuscitate order’ means a physician's written order
not to_attempt cardiopulmonary resuscitation in the event the
patient suffers a cardiac or respiratory arrest.

"Emergency care’ means immediate treatment provided in
response to a sudden. acute and unanticipated medical crisis in
order to avoid injury, impairment or death.

"Health care decision' means a decision to accept or to refuse
any treatment, service or procedure used to diagnose., treat or
care for a patient's physical or mental condition, including
life-sustaining treatment. "Health care decision” also means a
decision to accept or to refuse the services of a particular
physician, nurse. other health care professional or health care
institution, including a decision to accept or to refuse a transfer
of care.

"Health care institution” means all institutions, facilities, and
agencies licensed, certified, or otherwise authorized by State law
to administer health care in the ordinary course of business,
including hospitals, nursing homes, residential health care
facilities. home health care agencies, and hospice programs
operating in this State, but does not include mental health
institutions, facilities or agencies, or institutions, facilities or
agencies for the developmentally disabled. The term "health
care institution” shall not be construed to include "health care
professionals” as defined in this act.

"Health care professional” means an individual licensed by this
State to administer health care in the ordinary course of business
or practice of a profession.

"Health care representative’ means the individual designated
by a declarant pursuant to the proxy directive part of an advance
directive for the purpose of making health care decisions on the
declarant's behalf, and includes an individual designated as an
alternate health care representative who is acting as the
declarant's health care representative in accordance with the
terms and order of priority stated in an advance directive.

“Instruction directive" means a writing which may be a
component of an advance directive and which provides
instructions and direction regarding the declarant's wishes for
health care in the event that the declarant lacks decision making
capacity. An "instruction directive” may be referred to as a
living will.

"Life-sustaining treatment” means the use of any medical
device or procedure, drugs, surgery or therapy that uses
mechanical or other artificial means to sustain, restore or
supplant a vital bodily function, and thereby increase the
expected life span of a patient.

“Other health care professionals” means health care
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professionals other than physicians and nurses.

"Patient” means an individual who is under the care of a
physician, nurse or other health care professional.

"Permanently unconscious” means a medical condition that has
been diagnosed in accordance with currently accepted medical
standards and with reasonable medical certainty as total and
irreversible loss of consciousness and capacity for interaction
with the environment. The term “permanently unconscious”
includes without limitation a persistent vegetative state or
irreversible coma.

"Physician" means an individual licensed to practice medicine
and surgery in this State.

"Proxy directive” means a writing which may be a component
of an advance directive and which designates a health care
representative in the event the declarant lacks decision making
capacity. A "proxy directive" may be referred to as a medical
durable power of attorney.

"State” means a state, territory, or possession of the United
States, the District of Columbia, or the Commonwealth of Puerto
Rico.

"Terminal condition" means the terminal stage of an
irreversibly fatal illness, disease or condition. A determination
of a specific life expectancy is not required as a precondition for
a diagnosis of a "terminal condition,” but a prognosis of a life
expectancy of six months or less, with or without the provision of
life-sustaining treatment, based upon, reasonable medical
certainty, shall be deemed to constitute a terminal condition.

4. A declarant may execute an advance directive for health
care at any time. The advance directive shall be signed and
dated by, or at the direction of, the declarant in the presence of
two subscribing adult witnesses, who shall attest that the
declarant is of sound mind and free of duress and undue
influence. A designated health care representative shall not act
as a witness to the execution of an advance directive. An
advance directive may be supplemented by a video or audio tape
recording.

An advance directive may be made self-proved at the time of
execution by following the formal requirements stated in
N.J.S.3B:3-4 for making a testamentary will self-proved.

5. a. A declarant may reaffirm or modify either a proxy
directive, or an instruction directive, or both. The reaffirmation
or modification shall be made in accordance with the
requirements for execution of an advance directive pursuant to
section 4 of this act.

b. A declarant, whether competent or incompetent, may
revoke a prior proxy directive, or a prior instruction directive, or
both, by the following means:

(1) Notification, orally or in writing, to the health care
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representative, attending physician, nurse or other health care
professional, or other reliable witness:

(2) Destruction or attempted destruction of the document, or
other act evidencing an intent to revoke the document; or

(3) - Execution of a subsequent proxy directive or instruction
directive. or both. in accordance with section 4 of this act.

c. Designation of the declarant's spouse as health care
representative shall be revoked upon divorce or legal separation,
unless otherwise specified in the advance directive.

d. Reaffirmation, modification or revocation of an advance
directive is effective upon communication to the health care
representative, the attending physician, nurse or other health
care professional responsible for the patient's care.

6. a. A declarant may execute a proxy directive, pursuant to
the requirements of section 4 of this act. designating a
competent adult to act as his health care representative.

(1 A competent adult, including, but not limited to, a
declarant’s spouse, adult child, parent or other family member,
friend, religious or spiritual advisor, or other person of the
declarant's choosing, may be designated as a health care
representative.

(2) A declarant may not designate as a health care
representative an operator, administrator or employee of a health
care institution in which, at the time the advance directive is
executed, the declarant is a patient or resident, or has applied for
admission, unless the operator, administrator or employee is
related to the declarant by blood, marriage or adoption.

This restriction does not apply to a physician, if the physician
does not serve as the patient's attending physician and the
patient s health care representative at the same time.

(3) A declarant may designate one or more alternate health
care representatives, listed in order of priority. In the event the
primary designee is unavailable, unable or unwilling to serve as
health care representative, or is disqualified from such service
pursuant to this section or any other law, the next designated
alternate shall serve as health care representative. In the event
the primary designee subsequently becomes available and able to
serve as health care representative, the primary designee may,
insofar as then practicable, serve as health care representative.

(4) A declarant may direct the health care representative to
consult with specified individuals. including alternate designees,
family members and friends. in the course of the decision making
process.

(5) A declarant shall state the limitations, if any, to be placed
upon the authority of the health care representative.

b. A declarant may execute an instruction directive, pursuant
to the requirements of section 4 of this act, stating the
declarant’s general treatment philosophy and objectives: or the
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declarant's specific wishes regarding the provision, withholding
or withdrawal of any form of health care, including
life-sustaining treatment; or both. An instruction directive may,
but need not, be executed contemporaneously with, or be
attached to, a proxy directive.

A declarant who chooses to instruct that artificially provided
fluids and nutrition should be withheld or withdrawn under certain
conditions shall so indicate by an explicit statement in the
instruction directive.

7. a. An advance directive becomes operative when (1) it is
transmitted to the attending physician or to the health care
institution, and (2) it is determined pursuant to section 8 of this
act that the patient lacks decision making capacity.

b. Treatment decisions pursuant to an advance directive shall
not be made and implemented until there has been an reasonable
opportunity to establish, and where appropriate confirm, a
reliable diagnosis and prognosis for the patient.

8. a. The attending physician shall determine whether the
patient lacks decision making capacity. The determination shall
be stated in writing, shall include the attending physician s
opinion concerning the nature, cause, extent, and probable
duration of the patient's incapacity, and shall be made a part of
the patient's medical records.

b. The attending physician's determination of a lack of
decision making capacity shall be confirmed by one or more
physicians. The opinion of the confirming physician shall be
stated in writing and made a part of the patient's medical
records in the same manner as that of the attending physician.
Confirmation of a lack of decision making capacity is not
required when the patient's lack of decision making capacity is
clearly apparent, and the attending physician and the health care
representative agree that confirmation is unnecessary.

c. If the attending physician or the confirming physician
determines that a patient lacks decision making capacity because
of a mental or psychological impairment or a developmental
disability, and neither the attending physician or the confirming
physician has specialized training or experience in diagnosing
mental or psychological conditions or developmental disabilities
of the same or similar nature, a determination of a lack of
decision making capacity shall be confirmed by one or more
physicians with appropriate specialized training or experience.
The opinion of the confirming physician shail be stated in writing
and made a part of the patient's medical records in the same
manner as that of the attending physician.

d. A physician designated by the patient's advance directive
as a health care representative shall not serve as the confirming
physician for the determination of a lack of decision making
capacity.
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e. The attending physician shall inform the patient, if the
patient has any ability to comprehend that he has been
determined to lack decision making capacity, and the health care
representative that: (1) the patient has been determined to lack
decision making capacity to make a particular health care
decision; (2) each has the right to contest this determination: and
(3) each may have recourse to the dispute resolution process
established by the health care institution pursuant to section 14
of this act.

Notice to the patient and the health care representative shall
be documented in the patient's medical records.

f. A determination of lack of decision making capacity under
this act is solely for the purpose of implementing an advance
directive in accordance with the provisions of this act, and shall
not be construed as a determination of a patient's incapacity or
incompetence for any othér purpose.

g. For purposes of this section, a determination that a patient
lacks decision making capacity shall be based upon, but need not
be limited to, evaluation of the patient's ability to understand
and appreciate the nature and consequences of a particular health
care decision, including the benefits and risks of. and alternatives
to. the proposed health care, and to reach an informed decision.

9. a. A health care representative shall have legal authority
to make health care decisions on behalf of the patient. The
health care representative shall act in good faith and within the
bounds of the authority granted by the advance directive and by
this act.

b. If a different individual has been appointed as the patient's
legal guardian, the health care representative shall retain legal
authority to make health care decisions on the patient's behalf,
unless the terms of the legal guardian's court appointment or
other court decree provide otherwise.

c. The conferral of legal authority on the health care
representative shall not be construed to impose liability upon the
health care representative for any portion of the patient's health
care Costs.

d. An individual designated as a health care representative or
as an alternate health care representative may decline to serve in
that capacity.

e.. The health care representative shall exercise the patient's
right to be informed of the patient's medical condition, prognosis
and treatment options, and to give informed consent to, or
refusal of, health care.

10. In addition to any rights and responsibilities recognized or
imposed by, or pursuant to, this act, or by any other law,
physicians, nurses, and other health care professionals shall have
the following rights and responsibilities:

a. The attending physician shall make an affirmative inquiry of
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the patient, his ‘amily or others, as appropriate under the
circumstances. concerning the existence of an advance directive.
The attending physician shall note in the patient's medical
records whether or not an advance directive exists, and the name
of the patient's health care representative, if any, and shall
attach a copy of the advance directive to the patient's medical
records. The attending physician shall document in the same
manner the reaffirmation, modification, or revocation of an
advance directive, if he has knowledge of such action.

b. A physician may decline to participate in the withholding or
withdrawing of life-sustaining treatment or artificially provided
fluids and nutrition necessary to sustain life, in accordance with
his sincerely held personal or professional convictions. In such
circumstances, the physician shall act in good faith to inform the
patient and the health care representative. and the chief of the
medical staff or other designated institutional official. of this
decision as soon as practicable, to effect an appropriate,
respectful and timely transfer of care, and to assure that the
patient is not abandoned or treated disrespectfully.

In the event of transfer of a patient's care, the attending
physician shall assure the timely transfer of the patient's
medical records, including a copy of the patient's advance
directive.

C. A nurse or other health care professional may decline to
participate in the withholding or withdrawing of life-sustaining
treatment or artificially provided fluids and nutrition necessary
to sustain life, in accordance with his sincerely held personal or
professional convictions. In these circumstances, the nurse and
other heaith care professional shall act in good faith to inform
the patient and the health care representative. and the head of
the nursing or other professional staff or other designated
institutional official, of this decision as soon as practicable. to
cooperate in effecting an appropriate., respectful and timely
transfer of care, and to assure that the patient is not abandoned
or treated disrespectfully.

d. Nothing in this act shall be construed to require a physician.
nurse or other health care professional to begin, continue,
withhold, or withdraw health care in a manner contrary to law or
accepted professional standards.

11. a. The attending physician, the health care representative
and, when appropriate, any additional physician responsible for
the patient's care, shall discuss the nature and consequences of
the patient's medical condition, and the risks, benefits and
burdens of the proposed health care and its alternatives. Except
as provided by subsection b. of this section, the attending
physician shall obtain informed consent for, or refusal of, health
care from the health care representative.

(1) Discussion of the proposed treatment and its alternatives
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shall include, as appropriate under the circumstances, the
availability, benefits and burdens of rehabilitative treatment,
therapy, and services.

(2) The decision making process shall allow, as appropriate
under the circumstances. adequate time for the health care
representative to understand and deliberate about all relevant
information before a treatment decision is implemented.

b. Following a determination that a patient lacks decision
making capacity, the health care representative and the
attending physician shall, to a reasonable extent, discuss the
treatment options with the patient, and seek to involve the
patient as a participant in the decision making process. The
health care representative and the attending physician shall seek
to promote the patient's capacity for effective participation and
shall take the patient's expressed wishes into account in the
decision making process.

[f the patient is found to possess adequate decision making
capacity with respect to a particular health care decision, the
patient shall retain legal authority to make that decision. In such
circumstances, the health care representative may continue to
participate in the decision making process in an advisory
capacity, unless the patient objects.

Notwithstanding any other provision of this act to the contrary,
if a patient who lacks decision making capacity clearly expresses
or manifests the contemporaneous wish that medically
appropriate life-sustaining treatrnent or artificially provided
fluids and nutrition necessary to sustain life be provided. that
wish shall take precedence over any contrary decision of the
health care representative and any contrary statement in the
patient's instruction directive.

c. In acting to implement a patient's wishes pursuant to an
advance directive, the health care representative shall give
priority to the patient's instruction directive, and may also
consider. as appropriate and necessary, the following forms of
evidence of the patient's wishes:

(1) Reliable oral or written statements previously made by the
patient, including, but not limited to, statements made to family
members, friends, health care professionals or religious leaders;

(2) Other reliable sources of information, including the health
care representative's personal knowledge of the patient's values,
preferences and goals; and

(3) The patient's contemporaneous expressions, including
nonverbal expressions.

d. If the instruction directive, in conjunction with other
evidence of the patient's wishes, does not provide, in the
exercise of reasonable judgment, clear direction as applied to the
patient's medical condition and the treatment alternatives. the
health care representative shall exercise reasonable discretion, in
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good faith, to effectuate the terms, intent, and spirit of the
instruction directive and other evidence of the patient s wishes.

e. If the patient's wishes cannot be adequately determined.
then the health care representative shall make a health care
decision in the patient's best interests.

12. a. If the patient has executed an instruction directive but
has not designated a health care representative, or if neither the
designated health care representative or any alternate designee is
able or available to serve, the instruction directive shall be
legally operative. If the instruction directive provides clear and
unambiguous guidance under the circumstances. it shall be
honored in accordance with its specific terms by a legally
appointed guardian, if any, family members. the attending
physician, nurses, other health care professionals, health care
institutions, and others acting on the patient s behalf.

b. If the instruction directive is, in the exercise of reasonable
judgment, not specific to the patient's medical condition and the
treatment alternatives, the attending physician, in consultation
with a legally appointed guardian, if any, family members, or
others acting on the patient's behalf, shall exercise reasonable
judgment to effectuate the wishes of the patient, giving full
weight to the terms, intent, and spirit of the instruction
directive. Departure from the specific terms and provisions of
the instruction directive shall be based upon clearly articulate
factors not foreseen or contemplated by the instruction directive.
including, but not limited to, the circumstances of the patient s
medical condition.

c. Nothing in this act shall be construed to impair the legal
force and effect of an instruction directive executed prior to the
effective date of this act.

13. a. In addition to any rights and responsibilities recognized
or imposed by, or pursuant to, this act, or any other law, a health
care institution shall have the following rights and responsibilities:

(1) A health care institution shall adopt such policies and
practices as are necessary to provide for routine inquiry, at the
time of admission and at such other times as are appropriate
under the circumstances, concerning the existence and location
of an advance directive.

(2) A health care institution shall adopt such policies and
practices as are necessary to provide appropriate informational
materials concemning advance directives to all interested patients
and their families and health care representatives, and to assist
patients interested in discussing and executing an advance
directive.

(3) A health care institution shall adopt such policies and
practices as are necessary to educate patients and their families
and health care representatives about the availability, benefits
and burdens of rehabilitative treatment, therapy and services.
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including but not limited to, family and social services. self-help
and advocacy services, employment and community living, and
use of assistive devices. A health care institution shall, in
consultation with the attending physician, assure that such
information is discussed with a patient and his health care
representative and made a part of the decision making process
set forth in section 11 of this act, as appropriate under the
circumstances.

(4) In situations in which a transfer of care is necessary,

- including a transfer for the purpose of effectuating a patient's

wishes regarding the withholding or withdrawing of
life-sustaining treatment or artificially provided fluids and
nutrition necessary to sustain life, a health care institution shall,
in consultation with the attending physician, take all reasonable
steps to effect the appropriate, respectful and timely transfer of
the patient to the care of an alternative health care professional
or institution, as necessary, and shall assure that the patient is
not abandoned or treated disrespectfully. In such circumstances.
a health care institution shall assure the timely transfer of the
patient's medical records, including a copy of the patient's
advance directive.

(5) A health care institution shall establish procedures and
practices for dispute resolution, in accordance with section 14 of
this act.

(6) A health care institution shall adopt such policies and
practices as are necessary to inform physicians, nurses and other
health care professionals of their rights and responsibilities under
this act, to assure that such rights and responsibilities are
understood, and to provide a forum for discussion and
consultation regarding the requirements of this act.

b. A private, religiously-affiliated health care institution may
develop institutional policies and practices defining
circumstances in which it will decline to participate in the
withholding or withdrawing of specified life-sustaining
treatments or artificially provided fluids and nutrition necessary
to sustain life. Such policies and practices shall be written. and
shall be properly communicated to patients and their families and
health care representatives prior to or upon the patient's
admission, or as soon after admission as is practicable.

If the institutional policies and practices appear to conflict
with the legal rights of a patient wishing to forego health care.
the health care institution shall attempt to resolve the conflict.
and if a mutually satisfactory accommodation cannot be reached.
shall take all reasonable steps to effect the appropriate, timely
and respectful transfer of the patient to the care of another
health care institution appropriate to the patient's needs. and
shall assure . that the patient is not abandoned or treated
disrespectfully.
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c. Nothing in this act shall be construed to require a health
care institution to participate in the beginning, continuing,
withholding or withdrawing of health care in a manner contrary
to law or accepted medical standards.

14. a. In the event of disagreement among the patient, health
care representative and attending physician concerning the
patient's decision making capacity or the appropriate
interpretation and application of the terms of an advance
directive to the patient’'s course of treatment, the parties shall
seek to resolve the disagreement by means of procedures and
practices established by the health care institution, including but
not limited to, consultation with an institutional ethics
committee, or with a person designated by the health care
institution for this purpose.

b. A health care professional involved in the patient's care,
other than the attending physician, or an administrator of a
health care institution may also invoke the dispute resolution
process established by the health care institution to seek to
resolve a disagreement concerning the patient's decision making
capacity or the appropriate interpratation and application of the
terms of an advance directive.

c. If disagreement cannot be reconciled through an
institutional dispute resolution process, the parties may seek
resolution in a court of competent jurisdiction.

15. a. Consistent with the terms of an advance directive and
the provisions of this act, life-sustaining treatment, other than
artificially provided fluids and nutrition necessary to sustain life,
may be withheld or withdrawn from a patient in the following
circumstances:

(1) When the life-sustaining treatment is experimental and not
a proven therapy, or is likely to be ineffective or futile in
prolonging life, or is likely to merely prolong an imminent dying
process;

(2) When the patient is permanently unconscious. as
determined by the attending physician and confirmed by a second
qualified physician;

(3) When the patient is in a terminal condition, as determined
by the attending physician and confirmed by a second qualified
physician; or

(4) In the event none of the above circumstances applies, when
the patient has a serious irreversible illness or condition, and the
likely risks and burdens associated with the medical intervention
to be withheld or withdrawn may reasonably be judged to
outweigh the likely benefits to the patient from such
intervention, and imposition of the medical intervention on an
unwilling patient would be inhumane. In such cases prior to
implementing a decision to withhold or withdraw life-sustaining
treatment, the attending physician shall promptly seek
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consultation with a qualified institutional or regional reviewing
body in accordance with section 18 of this act, or shall promptly
seek approval of a public agency recognized by law for this
purpose.

b. Nothing in this section shall be construed to impair the
obligations of physicians, nurses and other health care
professionals to provide for the care and comfort of the patient
and to alleviate pain, in accordance with accepted medical and
nursing standards.

c. Nothing in this section shall be construed to abridge any
constitutionally-protected right to refuse treatment, based upon
the free exercise of religion or the right of privacy, under either
the United States Constitution or the Constitution of the State of
New |ersey.

16. a. Consistent with the explicit terms of an advance
directive and the provisions of this act, artificially provided
fluids and nutrition necessary to sustain life may be withheld or
withdrawn from a patient in the following circumstances:

(1) When the artificial provision of fluids and nutrition is likely
to be ineffective or futile in prolonging life, or is likely to merely
prolong an imminent dying process;

(2) When the patient is permanently unconscious, as
determined by the attending physician and confirmed by a second
qualified physician; or

(3) When the patient is in a terminal condition, as determined
by the attending physician and confirmed by a second qualified
physician, and the likely risks and burdens associated with the
least burdensome treatment modality likely to be effective may
reasonably be judged to outweigh the likely benefits to the
patient from such intervention, and imposition of the intervention
on an unwilling patient would be inhumane. In such cases. prior
to implementing a decision to withhold or withdraw artificially
provided fluids and nutrition, the attending physician shall seek
prompt consultation with a qualified institutional or regional
reviewing body in accordance with section 18 of this act, or shall
promptly seek approval of a public agency recognized by law for
this purpose.

b. Nothing in this section shall be construed to provide
authorization for the health care representative, or any other
individual acting pursuant to this act, to direct or implement the
withholding or withdrawal of artificially provided fluids and
nutrition necessary to sustain life in the absence of explicit
instructions to that effect in the patient’s advance directive.

c. Nothing in this section shall be construed to impair the
obligations of a physician, nurse or other health care professional
to provide for the care and comfort of the patient and to
alleviate pain, in accordance with accepted medical and nursing
standards.
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d. Nothing in this section shall be construed to abridge any
constitutionally-protected right to refuse treatment, based upon
the free exercise of religion or the right of privacy, under either
the United States Constitution or the Constitution of the State of
New Jersey.

17. a. Consistent with the terms of an advance directive and
the provisions of this act, the attending physician may issue a do
not resuscitate order.

b. A do not resuscitate order shall be entered in writing in the
patient's medical records prior to implementation of the order.

c. Nothing in this act shall be construed to impair any existing
legal authority to issue a do not resuscitate order when the
patient has not executed an advance directive.

18. a. An institutional or regional reviewing body which
engages in prospective case consultation pursuant to paragraph
(4) of subsection a. of section 15 and paragraph (3) of subsection
a. of section 16 of this act shall advise the attending physician,
patient and health care representative whether it believes that
the withholding or withdrawal of the medical intervention under
consideration would be in conformity with the requirements of
this act, including without limitation: whether such action would
be within the scope of the patient's advance directive; whether it
may reasonably be judged that the likely risks and burdens
associated with the medical intervention to be withheld or
withdrawn outweigh its likely benefits; and whether it may
reasonably be judged that imposition of the medical intervention
on an unwilling patient would be inhumane. The attending
physician, patient and health care representative shall also be
advised of any other course of diagnosis or treatment
recommended for consideration.

The advice of the institutional or regional reviewing body shail
be documented in the patient's medical records.

b. The advice of an institutional or regional reviewing body
acting in accordance with subsection a. of this section is not
legally binding. A health care representative, attending
physician, nurse, or other health care professional who believes
the advice should not be followed may choose to:

(1) Pursue an alternative course of treatment for the patient.
In this case, no immunity is conferred upon such actions by this
act, and the individual is subject to civil and criminal liability and
may be subject to discipline by the respective State licensing
board for professional misconduct;

(2) Seek review by a public agency recognized by law for this
purpose; or

(3) Seek review by a court of competent jurisdiction.

c. Nothing in this section shall preclude the transfer of the
patient to another appropriate health care professional or health
care institution. In this case the health care institution
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responsible for the patient’'s care shall assure that the health
care professional or health care institution to which the patient is
transferred is properly informed of the advice given by the
institutional or regional reviewing body.

d. An institutional or regional reviewing body acting in
accordance with subsection a. of this section shall conform to
standards established by law and shall be subject to periodic
accreditation and review under procedures established by law.

19. a. Nothing in this act shall be construed to alter. amend or
revoke the rights and responsibilities under existing law of health
care institutions not governed by the provisions of this act.

b. Nothing in this act shall be construed to preclude mental
health institutions, facilities or agencies, or institutions,
facilities or agencies for the developmentally disabled, from
respecting an advance directive for health care executed by a
patient or resident pursuant to this act.

c. The provisions of this act shall not be construed to require
emergency personnel, including paid or volunteer fire fighters:
paramedics; members of an ambulance team, rescue squad. or
mobile intensive care unit; or emergency room personnel of a
licensed health care institution, to withhold or withdraw
emergency care in circumstances which do not afford reasonable
opportunity for careful review and evaluation of an advance
directive without endangering the life of the patient.

20. In accordance with the "Administrative Procedure Act.”
P.L.1968. c.410 (C.52:14B-1 et seq.) the Department of Health
shall establish rules and regulations necessary to carry out the
provisions of this act. The rules and regulations shall require a
health care institution to adopt policies and practices designed to:

a. Make routine inquiry, at the time of admission and at such
other times as are appropriate under the circumstances,
concerning the existence and location of an advance directive;

b. Provide appropriate informational materials concerning
advance directives to all interested patients and their families
and health care representatives, and to assist patients interested
in discussing and executing an advance directive:

c. Educate patients and their families and health care
representatives about the availability, benefits and burdens of
rehabilitative treatment, therapy and services, as appropriate;

d. In cooperation with the respective State licensing boards.
inform physicians, nurses, and other health care professionals of
their rights and responsibilities under this act, to assure that the
rights and responsibilities are understood. and to provide a forum
for discussion and consultation regarding the requirements of this
act; and

e. Otherwise comply with the provisions of this act, including
procedures for reporting to the department by health care
institutions, and the gathering of such additional data as is
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reasonably necessary to oversee and evaluate the implementation
of this act. The Department of Health shall seek to minimize the
burdens of record-keeping imposed by the rules and regulations
and shall seek to assure the appropriate confidentiality of patient
records.

21. The Department of Health and the New Jersey Commission
on Legal and Ethical Problems in the Delivery of Health Care
established pursuant to P.L.1985, c.363 (C.52:9Y-1 et seq.), shall
jointly evaluate the implementation of this act and report to the
Governor and the Legislature, including recommendations for any
changes deemed necessary, within five years from the effective
date of this act.

22. a. A health care representative shall not be subject to
criminal or civil liability for any actions performed in good faith
and in accordance with the provisions of this act:

(1) To carry out the terms of an advance directive; or

(2) To follow and implement the advice of an institutional or
regional reviewing body acting in accordance with subsection a.
of section 18 of this act.

b. A health care professional shall not be subject to criminal
or civil liability or to discipline by the health care institution or
the respective State licensing board for professional misconduct
for any actions performed in good faith and in accordance with
the provisions of this act and accepted professional standards:

(1) To carry out the terms of an advance directive; or

(2) To follow and implement the advice of an institutional or
regional reviewing body acting in accordance with subsection a.
of section 18 of this act.

c. A health care institution shall not be subject to criminal or
civil liability for any actions performed in good faith and in
accordance with the provisions of this act to carry out the terms
of an advance directive.

23. The absence of an advance directive shall create no
presumption with respect to a patient's wishes regarding the
provision, withholding or withdrawing of any form of health care.
The provisions of this act do not apply to persons who have not
executed an advance directive.

24. The execution of an advance directive pursuant to this act
shall not in any manner affect, impair or modify the terms of. or
rights or obligations created under, any existing policy of health
insurance, life insurance or annuity, or governmental benefits
program. No heaith care practitioner or other health care
provider, and no health service plan, insurer, or governmental
authority, shall deny coverage or exclude from the benefits of
service any individual because that individual has executed or has
not executed an advance directive. The execution, or
non-execution, of an advance directive shall not be made a
condition of coverage under any policy of health insurance, life
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insurance or annuity, or governmental benefits program.

25. An advance directive executed in another state in
compliance with the laws of that state or the State of New
Jersey is validly executed for purposes of this act. An advance
directive executed in a foreign country in compliance with the
laws of that country or the State of New Jersey, and not contrary
to the public policy of this State, is validly executed for purposes
of this act.

26. a. The withholding or withdrawing of life-sustaining
treatment pursuant to section 15 of this act or of artificially
provided fluids and nutrition necessary to sustain life pursuant to
section 16 of this act, when performed in good faith, and in
accordance with the terms of an advance directive and the
provisions of this act, shall not constitute homicide. suicide,
assisted suicide, or active euthanasia.

b. To the extent any of the provisions of this act are
inconsistent with P.L.1971, ¢.373 (C.46:2B-8 et seq.) concerning
the designation of a health care representative, the provisions of
this act shall supersede those of P.L.1971, ¢.373 (C.46:2B-8 et
seq.).

Durable powers of attorney for health care executed pursuant
to P.L.1971, ¢.373 (C.46:2B-8 et seq.) prior to the effective date
of this act shall have the same legal force and effect as if they
had been executed in accordance with the provisions of this act.

c. Nothing in this act shall be construed to impair the rights of
emancipated minors under existing law.

27. The Office of the Ombudsman for the Institutionalized
Elderly shall adopt policies and practices necessary to comply
with the requirements of P.L...... y Cuverens (C........ )(now pending
before the Legislature as this bill), and shall make a written
statement of its obligations under that act available to the public.

28. The Office of the Public Guardian for Elderly Adults shall
adopt policies and practices necessary to comply with the
requirements of P.L........ B (C...c....... )(now pending before
the Legislature as this bill), and shall make a written statement
of its obligations under that act available to the public.

29. a. A health care professional who willfully fails to act in
accordance with practices and procedures established by this act
is subject to discipline for professional misconduct pursuant to
P.L.1978, c.73 (C.45:1-21).

b. A health care institution that willfully fails to act in
accordance with practices and procedures established by this act
shall be subject to a fine of not more than $1.000 for each
offense. For the purposes of this subsection, each violation shall
constitute a separate offense. Penalties for violations of this act
shall be recovered in a summary civil proceeding, brought in the
name of the State in a court of competent jurisdiction pursuant
to "the penalty enforcement law,” N.].S.2A:58-1 et seq.
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c. The following acts constitute crimes:

(1) To willfully conceal. cancel, deface. obliterate or withhold
personal knowledge of an advance directive or a modification or
revocation thereof, without the declarant's consent, 1S a crime of
the fourth degree.

(2) To falsify or forge an advance directive or a modification
or revocation thereof of another individual is a crime of the
fourth degree.

(3) To coerce or fraudulently induce the execution of an
advance directive or a modification or revocation thereof is a
crime of the fourth degree.

(4) To require or prohibit the execution of an advance
directive or a modification or revocation thereof as a condition
of coverage under any policy of health insurance. life insurance
or annuity, or governmental benefits program, or as a condition
of the provision of health care is a crime of the fourth degree.

d. The sanctions provided in this section shall not be construed
to repeal any sanctions applicable under other law.

30. This act shall take effect 180 days after the date of
enactment.

STATEMENT

This bill establishes procedures for the execution of advance
directives for health care. According to the bill, advance
directives for health care may encompass both the designz-:on of
a health care representative, known as a proxy directive. ind a
statement of personal wishes regarding health care in the event
of loss of decision making capacity, known as an instruction
directive.

The purpose of this bill is to assure the respect for patients’
previously expressed wishes when the capacity to participate
actively in heaith care decision making has been lost or
impaired. The bill establishes a procedure that facilitates and
encourages a sound decision making process in which patients,
their families and health care representatives, physicians, and
other health care professionals are active participants. In
addition, the bill provides the necessary and appropriate
safeguards concerning the termination of life-sustaining
treatment for incompetent patients.

The bill provides that:

(1) An advance directive becomes operative when it is
transmitted to the attending pnysician or to the health care
institution, and when the person is determined to lack decision
making capacity.

(2) Once operative, the advance directive designating a health
care representative confers upon that person the legal authority
to participate in the decision making process and to make health
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care decisions on the patient's behalf.

(3) In the absence of a designated health care representative
an instruction directive, once operative, shall be respected and
implemented.

(4) - Life-sustaining treatment or artificially provided fluids and
nutrition necessary to sustain life may be withheld or withdrawn
from a patient pursuant to an advance directive only in certain
specified circumstances.

(5) An impaired patient's contemporaneously expressed wish
that medically appropriate life sustaining treatment or
artificially provided fluids and nutrition necessary to sustain life
be provided shall take precedence over any contrary decision of
the health care representative and any contrary statement in the
patient's instruction directive.

(6) A declarant’s directive to withhold or withdraw artificially
provided fluids and nutrition must be explicitly stated in an
advance directive.

(7) Health care professionals may decline to participate in the
withholding or withdrawing of life-sustaining treatment or
artificially provided fluids and nutrition necessary to sustain life
on the basis of sincerely held personal or professional
convictions. I[n such cases the health care professional shall
facilitate the appropriate, respectful and timely transfer of the
patient s care.

(8) Private, religiously-affiliated health care institutions may
adopt institutional policies and practices defining circumstances
in which they will decline to participate in the withholding or
withdrawing of life-sustaining treatment or artificially provided
fluids and nutrition necessary to sustain life.

(9) Individuals and institutions acting in good faith and in
accordance with the provisions of this act to carry out the terms
of an advance directive shall be immune from legal liability and
from discipline for unprofessional conduct.

This bill is the result of the work of the New Jersey
Commission on Legal and Ethical Problems in the Delivery of
Health Care, established pursuant to P.L.1985, ¢.363 (C.52:9Y-1
et seq.). This commission was established by the Legislature in
1985 to provide a comprehensive and scholarly examination of the
legal and ethical dilemmas in the delivery of health care posed by
modern advances in science and medicine.

HEALTH

Designated the "New Jersey Advance Directives for Health Care
Act."”
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SENATE, o, 1911
STATE OF NEW JERSEY

PRE-FILED FOR INTRODUCTION IN THE 1990 SESSION

By Senator AMBROSIO

AN ACT concerning health care decision making and
supplementing Title 26 and Title 32 of the Revised Statutes.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. This act shall be known and may be cited as the "New
Jersey Advance Directives for Health Care Act."

2. The Legislature finds and declares that:

a. Competent adults have the fundamental right, in
collaboration with their health care providers, to control
decisions about their own health care. This State recognizes, in .
its law and public policy, the personal right of the individual
patient to make voluntary, informed choices to accept, to reject,
or to choose among altemative courses of medical and surgical
treatment.

b. Modem advances in science and medicine have made
possible the prolongation of the lives of many seriously ill
individuals, without always offering realistic prospects for
improvement or cure. For some individuals the possibility of
extended life is experienced as meaningful and of benefit. For
others, artificial prolongation of life may seem to provide nothing
medically necessary or beneficial, serving only to extend
suffering and prolong the dying process. This State recognizes
the inherent dignity and value of human life and within this
context recognizes the fundamental right of individuals to make
health care decisions to have life-prolonging medical or surgical
means or procedures provided, withheld, or withdrawn. -

C. In order that the right to control decisions about one's own
health care should not be lost in the event a patient loses decision
making capacity and is no longer able to participate actively in
making his own health care decisions, this State recognizes the
right of competent aduits to plan ahead for health care decisions
through the execution of advance directives, such as living wills
and durable powers of attomey, and to have the wishes expressed
therein respected, subject to certain limitations.

d. The right of individuals to forego life-sustaining measures is
not absolute and is subject to certain interests of society. The
most significant of these societal interests is the preservation of
life, understood to embrace both an interest in preserving the life
of the particular patient and a related but distinct interest in
preserving the sanctity of all human life as an enduring social
value. A second, closely related societal interest is the
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protection of individuals from direct and purposeful
self-destruction. motivated by a specific intent to die. A third
interest is the protection of innocent third parties who may be
harmed by the patient's decision to forego therapy; this interest
may be asserted to prevent the emotional and financial
abandonment of the patient's minor children or to protect the
paramount concerns of public health or safety. A fourth interest
encompasses safeguarding the ethical integrity of the health care
professions, individual professionals, and health care institutions,
and maintaining public confidence and trust in the integrity and
caring role of health care professionals and institutions. Finally,
society has an interest in ensuring the soundness of health care
decision making, including both protecting vulnerable patients
from potential abuse or neglect and facilitating the exercise of
informed and voluntary patient choice. »

e. In accordance with these State interests, this State
expressly rejects on both legal and moral grounds the practice of
active euthanasia. No individual shall have the right to, nor shall
any physician or other health care professional be authorized to
engage in, the practice of active euthanasia.

f. In order to assure respect for patients' previously expressed
wishes when the capacity to participate actively in decision
making has been lost or impaired; to facilitate and encourage a
sound decision making process in which patients, healith care
representatives, families, physicians, and other heaith care
professionals are active participants; to properly consider
patients' interests both in self-determination and in well-being;
and to provide necessary and appropriate safeguards concerning
the termination of life-sustaining treatment for incompetent
patients as the law and public policy of this State, the Legislature
hersby enacts the New Jersey Advance Directives for Health
Care Act.

3. As used in this act:

" Adult" means an individual 18 years of age or older.

~Advance directive for health care” or "advance directive”
means a writing executed in accordance with the requirements of
this act. An "advance directive” may include a proxy directive
or an instruction directive, or both.

~Attending physician” means the physician selected by, or
assigned . to, the patient who has primary responsibility for the
treatment and care of the patient.

"Decision making capacity’ means a patient's ability ta
understand and appreciate the nature and consequences of healith
care decisions, including the benefits and risks of each. and
alternatives to any proposed health care, and to reach an
informed decision. A patient's decision making capacity is
evaluated relative to the demands of a particular health care
decision.
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"Declarant” means a competent adult who executes an advance
directive. ’

"Do not resuscitate order” means a physician's written order
not to attempt cardiopulmonary resuscitation in the event the
patient suffers a cardiac or respiratory arrest.

"Emergency care” means immediate treatment provided in
response to a sudden. acute and unanticipated medical crisis in
order to avoid injury. impairment or death.

“"Health care decision” means a decision to accept or to refuse
any treatment. service or procedure used to diagnose, treat or
care for a patient's physical or mental condition, including
life-sustaining treatment. "Health care decision” also means a
decision to accept or to refuse the services of a particular
physician, nurse, other health care professional or health care
institution, including a decision to accept or to refuse a transfer
of care.

"Health care institution’ means all institutions, facilities. and
agencies licensed. certified, or otherwise authorized by State law
to administer health care in the ordinary course of business,
including hospitals, nursing homes, residential health care
facilities, home health care agencies. hospice programs operating
in this State, mental health institutions, facilities or agencies. or
institutions, facilities and agencies for the developmentally
disabled. The term "health care institution” shall not be
construed to include "health care professionals” as defined in this
act.

"Health care professional” means an individual licensed by this
State to administer health care in the ordinary course of business
or practice of a profession.

"Health care representative” means the individual designated
by a declarant pursuant to the proxy directive part of an advance
directive for the purpose of making health care decisions on the
declarant’'s behalf, and includes an individual designated as an
alternate health care representative who is acting as the
declarant's health care representative in accordance with the
terms and order of priority stated in an advance directive.

"Instruction directive” means a writing which provides
instructions and direction regarding the declarant's wishes for
health care in the event that the declarant subsequently lacks
decision making capacity.

"Life-sustaining treatment” means the use of any medical
device or procedure, drugs, surgery or therapy that uses
mechanical or other artificial means to sustain, restore or
supplant a vital bodily function, and thereby increase the
expected life span of a patient.

"Other health care professionals” means health care
professionals other than physicians and nurses.

"Patient” means an individual who is under the care of a
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physician, nurse or ather health care professional.

"Permanently unconscious' means a medical condition that has
been diagnosed in accordance with currently accepted medical
standards and with reasonable medical certainty as total and
1rrevet5ible loss of consciousness and capacity for interaction
with the environment. The term ‘permanently unconscious”
includes without limitation a persistent vegetative state or
irreversible coma.

“Physician' means an individual licensed to practice medicine
and surgery in this State.

“Proxy directive’ means a writing which designates a health
care representative in the event the declarant subsequently lacks
decision making capacity.

"State” means a state, territory, or possession of the United
States, the District of Columbia. or the Commonwealth of Puerto
Rico.

"Terminal condition” means the terminal stage of an
irreversibly fatal illness, disease or condition. A determination
of a specific life expectancy is not required as a precondition for
a diagnosis of a "terminal condition,” but a prognosis of a life
expectancy of six months or less, with or without the provision of
life-sustaining treatment, based upon reasonable medical
certainty, shall be deemed to constitute a terminal condition.

4. A declarant may execute an advance directive for health
care at any time. The advance directive shall be signed and
dated by, or at the direction of, the declarant in the presence of
two subscribing adult witnesses, who shall attest that the
declarant is of sound mind and free of duress and undue
influence. A designated health care representative shall not act
as a witness to the execution of an advance directive. An
advance directive may be supplemented by a video or audio tape
recording.

S§. a. A declarant may reaffirm or modify either a proxy
directive, or an instruction directive, or both. The reaffirmation
or modification shall be made in accordance with the
requirements for execution of an advance directive pursuant to
section 4 of this act.

b. A declarant may revoke an advance directive, including a
proxy directive, or an instruction directive, or both, by the
following means:

(1) Notification, orally or in writing, to the health care
representative, physician, nurse or other health care professional,
or other reliable witness, or by any other act evidencing an intent
to revoke the document; or

(2) Execution of a subsequent proxy directive or instruction
directive, or both, in accordance with section 4 of this act.

c. Designation of the declarant's spouse as health care
representative shall be revoked upon divorce or legal separation,
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unless otherwise specified in the advance directive.

d. An incompetent patient may suspend an advance directive.
including a proxy directive, an instruction directive, or both. by
any of the means stated in paragraph (1) of subsection b. of this
section. An incompetent patient who has suspended an advance
directive may reinstate that advance directive by oral or written
notification to the health care representative. physician. nurse or
other health care professional of an intent to reinstate the
advance directive.

e. Reaffirmation, modification. revocation or suspension of an
advance directive is effective upon communication to any person
capable of transmitting the information including the health care
representative, the attending physician, nurse or other health
care professional responsible for the patient's care.

6. a. A declarant may execute a proxy directive, pursuant to
the requirements of section 4 of this act, designating a
competent adult to act as his health care representative.

(1) A competent adult, including, but not limited to. a
declarant’s spouse. adult child, parent or other family member,
friend, religious or spiritual advisor. or other person of the
declarant’'s choosing, may be designated as a health care
representative.

(2) An operator, administrator or employee of a health care
institution in which the declarant is a patient or resident shall not
serve as the declarant's health care representative unless the
operator, administrator or employee is related to the declarant
by blood, marriage or adoption.

This restriction does not apply to a physician, if the physician
does not serve as the patient's attending physician and the
patient's health care representative at the same time.

(3) A declarant may designate one or more alternate heaith
care representatives, listed in order of priority. In the event the
primary designee is unavailable, unable or unwilling to serve as
health care representative, or is disqualified from such service
pursuant to this section or any other law, the next designated
alternate shall serve as health care representative. In the event
the primary designee subsequently becomes available and able to
serve as health care representative, the primary designee may,
insofar as then practicable, serve as health care representative.

(4) A declarant may direct the health care representative to
consult with specified individuals, including alternate designees.
family members and friends, in the course of the decision making
process.

(5) A declarant shall state the limitations. if any, to be placed
upon the authority of the health care representative.

b. A declarant may execute an instruction directive, pursuant
to the requirements of section 4 of this act, stating the
declarant’s general treatment philosophy and objectives; or the
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declarant's specific wishes regarding the provision, withholding
or withdrawal of any form of health care, including
life-sustaining treatment: or both. An instruction directive may.
but need not, be executed contemporaneously with. or be
attached to, a proxy directive.

A declarant who chooses to instruct that artificially provided
fluids and nutrition should be withheld or withdrawn under certain
conditions shall so indicate by an exglicit statement in the
instruction directive.

7. a. An advance directive becomes operative when (1) it is
transmitted to the attending physician or to the health care
institution. and (2) it is determined pursuant to section 8 of this
act that the patient lacks capacity to make a particular health
care decision.

b. Treatment decisions pursuant to an advance directive shall
not be made and implemented until there has been an reasonable
opportunity to establish, and where appropriate confirm. a
reliable diagnosis and prognosis for the patient.

8. a. The attending physician shall determine whether the
patient lacks capacity to make a particular heaith care decision.
The determination shall be stated in writing, shall include the
attending physician's opinion concerning the nature, cause,
extent, and probable duration of the patient's incapacity, and
shall be made a part of the patient's medical records.

b. The attending physician's determination of a lack of
decision making capacity shall be confirmed by one or more
physicians. The opinion of the confirming physician shall be
stated in writing and made a part of the patient's medical
records in the same manner as that of the attending physician.
Confirmation of a lack of decision making capacity is not
required when the patient's lack of decision making capacity is
clearly apparent, and the attending physician and the health care
representative agree that confirmation is unnecessary.

c. If the attending physician or the confirming physician
determines that a patient lacks decision making capacity because
of a mental or psychological impairment or a deveiopmental
disability, and neither the attending physician or the confirming
physician has specialized training or experience in diagnosing
mental or psychological conditions or developmental disabilities
of the same or similar nature, a determination of a lack of
decision making capacity shall be confirmed by one or more
physicians with appropriate specialized training or experience.
The opiruon of the confirming physician shall be stated in writing
and made a part of the patient's medical records in the same
manner as that of the attending physician.

d. A physician designated by the patient's advance directive
as a health care representative shall not make or confirm the
determination of a lack of decision making capacity.
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e. The attending physician shall inform the patient, if the
patient has any ability to comprehend that he has been
determined to lack decision making capacity, and the health care
representative that: (1) the patient has been determined to lack
decision making capacity to make a particular health care
decision; (2) each has the right to contest this determination; and
(3) each may have recourse to the dispute resolution process
established by the heaith care institution pursuant to section 14
of this act.

Notice to ‘*he patient and the health care representative shall
be documented in the patient's medical records.

f. A determination of lack of decision making capacity under
this act is solely for the purpose of implementing an advance
directive in accordance with the provisions of this act. and shall
not be construed as a determination of a patient's incapacity or
incompetence for any other purpose. :

8. For purposes of this section, a determination that a patient
lacks decision making capacity shall be based upon, but need not
be limited to, evaluation of the patient's ability to understand
and appreciate the nature and consequences of a particular heaith
care decision. including the benefits and risks of, and alternatives
to, the proposed health care, and to reach an informed decision.

9. a. If it has been determined that the patient lacks decision
making capacity, a health care representative shall have
authority to make health care decisions on behalf of the patient.
The health care representative shall act in good faith and within
the bounds of the authority granted by the advance directive and
by this act.

b. If a different individual has been appointed as the patient's
legal guardian, the health care representative shail retain legal
authority to make health care decisions on the patient's behalf,
uniess the terms of the legal guardian s court appointment or
other court decree provide otherwise.

c. The conferral of legal authority on the health care
representative shall not be construed to impose liability upon the
health care representative for any portion of the patient’s health
care costs.

d. An individual designated as a health care representative or
as an alternate health care representative may decline to serve in
that capacity.

e. The health care representative shall exercise the patient's
right to be informed of the patient's medical condition. prognosis
and treatment options, and to give informed consent to, or
refusal of, health care.

f. In the exercise of these rights and responsibilities, the
health care representative shall seek to make the health care
decision the patient would have made had he possessed decision
making capacity under the circumstances, or, when the patient’s



© O NN D O LN

e e e A e bk B WL WWWWWWELWNNRNRNNRNRNDRNDDL e e e e e e e
m\lOU‘b&Nv—lO‘Dm\l@mwaHme\lmmﬁUND—‘O!D@\IOU\ALJN»AO

S1211

wishes cannot adequately be determined, shall make a healith care
decision in the best interests of the patient.

10. In addition to any rights and responsibilities recognized or
imposed by, or pursuant to. this act, or by any other law,
physicians, nurses. and other health care professionals shall have
the following rights and responsibilities:

a. The attending physician shall make an affirmative inquiry of
the patient, his family or others, as appropriate under the
circumstances. concerning the existence of an advance directive.
The attending physician shall note in the patient's medical
records whether or not an advance directive exists, and the name
of the patient's health care representative, if any, and shall
attach a copy of the advance directive to the patient’'s medical
records. The attending physician shall document in the same
manner the reaffirmation, modification, or revocation of an
advance directive, if he has knowledge of such action.

b. A physician may decline to participate in the withholding or
withdrawing of measures utilized to sustain life. in accordance
with his sincerely held personal or professional convictions. [n
such circumstances, the physician shall act in good faith to
inform the patient and the health care representative, and the
chief of the medical staff or other designated institutional
official. of this decision as soon as practicable, to effect an
appropriate, respectful and timely transfer of care, and to assure
that the patient is not abandoned or treated disrespectfully.

In the event of transfer of a patient's care, the attending
physician shail assure the timely transfer of the patient's
medical records, including a copy of the patient's advance
directive.

c. A nurse or other health care professional may decline to
participates in the withholding or withdrawing of measures
utilized to sustain life, in accordance with his sincerely held
personal or professional convictions. In these circumstances, the
nurse and other health care professional shall act in good faith to
inform the patient and the health care representative, and the
head of the nursing or other professional staff or other designated
institutional official, of this decision as soon as practicable, to
cooperate in effecting an appropriate, respectful and timely
transfer of care, and to assure that the patient is not abandoned
or treated disrespectfully.

d. Nothing in this act shall be construed to require a physician,
nurse or other health care professional to begin, continue,
withhold, or withdraw health care in a manner contrary to law or
accepted professional standards.

11. a. The attending physician. the health care representative
and, when appropriate, any additional physician responsible for
the patient's care, shall discuss the nature and consequences of
the patient's medical condition, and the risks, benefits and
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burdens of the proposed health care and its alternatives. Except
as provided by subsection b. of this section, the attending
physician shall obtain informed consent for, or refusal of, health
care from the health care representative.

(1) Discussion of the proposed treatment and its alternatives
shall " include, as appropriate under the circumstances. the
availability, benefits and burdens of rehabilitative treatment,
therapy, and services.

(2) The decision making process shall allow, as appropriate
under the circumstances, adequate time for the heaith care
representative to understand and deliberate about all relevant
information before a treatment decision is impiemented.

b. Following a determination that a patient lacks decision
making capacity, the health care representative and the
attending physician shall, to a reasonable extent, discuss the
treatment options with the patient, and seek to involve the
patient as a participant in the decision making process. The
health care representative and the attending physician shall seek
to promote the patient's capacity for effective participation and
shall take the patient's expressed wishes into account in the
decision making process.

Once decision making authority has been conferred upon a
health care represenative pursuant to an advance directive, if the
patient is subsequently found to possess adequate decision making
capacity with respect to a particular health care decision, the
patient shall retain legal authority to make that decision. In such
circumstances, the heaith care representative may continue to
participate im the decision making process in an advisory
capacity, unless the patient objects.

Notwithstanding any other provision of this act to the contrary,
if a patient who lacks decision making capacity clearly expresses
or manifests the contemporaneous wish that medically
appropriate measures utilized to sustain life be provided, that
wish shall take precedence over any contrary decision of the
health care representative and any contrary statement in the
patient’s instruction directive.

C. In acting to implement a patient's wishes pursuant to an
advance directive, the health care representative shail give
priority to the patient's instruction directive, and may also
consider, as appropriate and necessary, the following forms of
evidence of the patient's wishes:

(1) The patient's contemporaneous expressions, including
nonverbal expressions;

(2) Other reliable sources of information, including the health
care representative's personal knowledge of the patient's values,
preferences and goals; and

(3) Reliable oral or written statements previously made by the
patient, including, but not limited to, statements made to family
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members, friends. health care professionals or religious leaders.

d. If the instruction directive, in conjunction with other
evidence of the patient's wishes, does not provide, in the
exercise of reasonable judgment. clear direction as applied to the
patient's medical condition and the treatment alternatives. the
health care representative shall exercise reasonable discretion, in
goad faith, to effectuate the terms, intent. and spirit of the
instruction directive and other evidence of the patient's wishes.

e. Subject to the provisions of this act. and unless otherwise
stated in the advance directive, if the patient's wishes cannot be
adequately determined. then the health care representative shall
make a health care decision in the patient's best interests.

12. a. If the patient has executed an instruction directive but
has not designated a health care representative, or if neither the
designated health care representative or any alternate designee is
able or available to serve, the instruction directive shall be
legally operative. If the instruction directive provides clear and
unambiguous guidance under the circumstances, it shall be
honored in accordance with its specific terms by a legally
appointed guardian, if any, family members, the physicians.
nurses. other health care professionals. health care institutions,
and others acting on the patient's behalf.

b. If the instruction directive is, in the exercise of reasonable
judgment, not specific to the patient's medical condition and the
treatment alternatives, the attending physician, in consultation
with a legally appointed guardian, if any, family members. or
others acting on the patient's behalf, shall exercise reasonable
judgment to effectuate the wishes of the patient, giving full
weight to the terms, intent, and spirit of the instruction
directive. Departure from the specific terms and provisions of
the instruction directive shall be based upon cleariy articulable
factors not foreseen or contemplated by the instruction directive,
including, but not limited to, the circumstances of the patient's
medical condition.

c. Nothing in this act shall be construed to impair the legal
force and effect of an instruction directive executed prior to the
effective date of this act.

13. a. In addition to any rights and responsibilities recognized
or imposed by, or pursuant to, this act, or any other law, a health
care institution shall have the following rights and responsibilities:

(1) A health care institution shall adopt such policies and
practices as are necessary to provide for routine inqury, at the
time of admission and at such other times as are appropriate
under the circumstances, concerning the existence and location
of an advance directive.

(2) A health care institution shall adopt such policies and
practices as are necessary to provide appropriate informational
materials concerning advance directives to all interested patients
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and their families and health care representatives, and to assist
patients interested in discussing and executing an advance
directive.

(3) . A health care institution shall adopt such policies and
practices as are necessary to educate patients and their families
and health care representatives about the availability, benefits
and burdens of rehabilitative treatment, therapy and services.
including but not limited to family and social services. seif-help
and advocacy services, employment and community living, and
use of assistive devices. A health care institution shall. in
consultation with the attending physician. assure that such
information is discussed with a patient and his health care
representative and made a part of the decision making process
set forth in section 11 of this act, as appropriate under the
circumstances.

(4) In situations in which a transfer of care is necessary.
including a transfer for the purpose of effectuating a patient's
wishes pursuant to an advance directive, a health care institution
shall, in consultation with the attending physician, take ail
reasonable steps to effect the appropriate, respectful and timely
transfer of the patient to the care of an alternative health care
professional or institution, as necessary, and shall assure that the
patient is not abandoned or treated disrespectfully. In such
circumstances, a health care institution shall assure the timely
transfer of the patient's medical records, including a copy of the
patient's advance directive.

(5) A health care institution shall establish procedures and
practices for dispute resolution, in accordance with section 14 of
this act.

(6) A health care institution shall adopt such policies and
practices as are necessary to inform physicians, nurses and other
health care professionals of their rights and responsibilities under
this act, to assure that such rights and responsibilities are
understood. and to provide a forum for discussion and
consultation regarding the requirements of this act.

b. A private, religiously-affiliated health care institution may
develop institutional policies and practices defining
circumstances in which it will decline to participate in the
withholding or withdrawing of specified measures utilized to
sustain life. Such policies and practices shall be written, and
shall be properly communicated to patients and their families and
health care representatives prior to or upon the patient's
admission, or as soon after admission as is practicable.

If the institutional policies and practices appear to conflict
with the legal rights of a patient wishing to forego health care,
the health care institution shall attempt to resolve the conflict.
and if a mutually satisfactory accommodation cannot be reached.
shall take all reasonable steps to effect the appropriate, timely
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and respectful transfer of the patient to the care of another
health care institution appropriate to the patient's needs, and
shall assure that the patient 1s not abandoned or treated
disrespéctfully.

c. Nothing in this act shall be construed to require a health
care institution to participate in the beginning, continuing,
withholding or withdrawing of health care in a manner contrary
to law or accepted medical standards.

14. a. In the event of disagreement among the patient, health
care representative and attending physician concemming the
patient’'s decision making capacity or the appropriate
interpretation and application of the terms of an advance
directive to the patient’'s course of treatment. the parties shall
seek to resolve the disagreement by means of procedures and
practices established by the health care institution, including but
not limited to, consultation with an institutional ethics
committee, or with a person designated by the health care
institution for this purpose.

b. A health care professional involved in the patient’'s care,
other than the attending physician, or an administrator of a
health care institution may also invoke the dispute resolution
process established by the health care institution to seek to
resolve a disagreement concerning the patient's decision making
capacity or the appropriate interpretation and application of the
terms of an advance directive.

c. If disagreement cannot be reconciled through an
institutional dispute resolution process, the parties may seek
resolution in a court of competent jurisdiction.

15. a. Consistent with the terms of an advance directive and
the provisions of this act. life-sustaining treatment, other than
artificially provided fluids and nutrition necessary to sustain life,
may be withheld or withdrawn from a patient in tne following
circumstances:

(1) When the life-sustaining treatment is experimental and not
a proven therapy, or is likely to be ineffective or futile in
prolonging life, or is likely to merely prolong an imminent dying
process;

(2) When the patient is permanently unconscious, as
determined by the attending physician and confirmed by a second
qualified physician;

(3) When the patient is in a terminal condition, as determined
by the attending physician and confirmed by a second qualified
physician; or

(4) In the event none of the above circumstances applies, when
the patient has a serious irreversible illness or condition, and the
likely risks and burdens associated with the medical intervention
to be withheld or withdrawn may reasonably be judged to
outweigh the likely benefits to the patient from such
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intervention, and imposition of the medical intervention on an
unwilling patient would be inhumane. [n such cases prior to
implementing a decision to withhold or withdraw life-sustaining
treatment. the attending physician shall promptly seek
consultation with an institutional or regional reviewing body in
accordance with section 18 of this act. or shall promptly seek
approval of a public agency recognized by law for this purpose.

b. Nothing in this section shall be construed to impair the
obligations of physicians. nurses and other health care
professionals to provide for the care and comfort of the patient
and to alleviate pain. in accordance with accepted medical and
nursing standards.

c. Nothing in this section shall be construed to abridge any
constitutionally-protected right to refuse treatment. based upon
the free exercise of religion or the right of privacy, under either
the United States Constitution or the Constitution of the State of
New Jersey.

16. a. Consistent with the explicit terms of an advance
directive and the provisions of this act, artificially provided
fluids and nutrition necessary to sustain life may be withheld oc
withdrawn from a patient in the following circumstances:

(1) When the artificial provision of fluids and nutrition is likely
to be ineffective or futile in prolonging life, or is likely to merely
prolong an imminent dying process;

(2) When the patient is permanently unconscious, as
determined by the attending physician and confirmed by a second
qualified physician; or

(3) When the patient is in a terminal condition. as determined
by the attending physician and confirmed by a second qualified
physician, and the likely risks and burdens associated with the
least burdensome treatment modality likely to be effective may
reasonably be judged to outweigh the likely benefits to the
patient from such intervention, and imposition of the intervention
on an unwilling patient would be inhumane. In such cases, prior
to implementing a decision to withhold or withdraw artificially
provided fluids and nutrition, the attending physician shall seek
prompt consultation with a qualified institutional or regional
reviewing body in accordance with section 18 of this act, or shall
promptly seek approval of a public agency recognized by law for
this purpose.

b. Nothing in this act shall be construed to provide
authorization for the heaith care representative, or any other
individual acting pursuant to this act, to direct or implement the
withholding or withdrawal of artificially provided fluids and
nutrition necessary to sustain life in the absence of explicit
instructions to that effect in the patient's advance directive.

c. Nothing in this section shall be construed to impair the
obligations of a physician, nurse or other health care professional
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to provide for the care and comfort of the patient and to
alleviate pain, in accordance with accepted medical and nursing
standards.

4. Nothing in this section shall be construed to abridge any
constitutionally—pmtected right to refuse treatment, based upon
the free exercisé of religion or the right of privacy, under either
the United States Constitution or the Constitution of the State of
New ]ersey.

17. a. Consistent with the terms of an advance directive and
the provisions of this act. the attending physician may issue a do
not resuscitate order.

b. A do not resuscitate order shall be entered in writing in the
patient s medical records prior to implementation of the order.

c. Nothing in this act shall be construed to impair any exasting
legal authority 10 issue a do not resuscitate order when the
patient has not executed an advance directive.

18. a. An institutional or regional reviewing body which
engages in prospective case consultation pursuant to paragraph
(a) of subsection a. of section 15 and paragraph (3) of subsection
a. of section 16 of this act shall advise the attending physician,
patient and health care representative whether it believes that
the withholding or withdrawal of the medical intervention under
consideration would be in conformity with the requirements of
this act, including without limitation: whether such action would
be within the scope of the patient's advance directive; whether it
may reasonably be judged that the likely risks and burdens
associated with the medical intervention to be withheld or
withdrawn outweigh its likely benefits: and whether it may
reasonably be judged that imposition of the medical intervention
on an unwilling patient would be inhumane. The attending
physician, patient and health care representative shall also be
advised of any other course Of diagnosis or treatment
recommended for consideration.

The advice of the institutional or regional reviewing body shall
be documented in the patient's medical records.

b. The advice of an institutional or regional reviewing body
acting in accordance with subsection a. of _this section is not
legally binding. A health care representative, physician, nurse, or
other health care prot‘essional who believes the advice should not
be followed may choose to:

(1) Pursue an alternative course of treatment for the patient.
In this case, no immunity is conferred upon such actions by this
act, and the individual is subject to existing norms of civil and
criminal liability and may be subject to discipline by the
respective State licensing board for professional misconduct;

(2) Seek review by a public agency recognized by law for this
purpose; of

(3) Seek review by a court of competent jurisdiction.
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c. Nothing in this section shall preclude the transfer of the
patient to another appropriate health care professionai or health
care institution. [n this case the health care institution
responsible for the patient's care shall assure that the health
care professional or health care institution to which the patient is
transferred is properly informed of the advice given by the
institutional or regional reviewing body.

d. An institutional or regional reviewing body acting in
accordance with subsection a. of this section shall conform to
standards established by law and shall be subject to periodic
accreditation and review under procedures established by law.

19. a. Nothing in this act shall be construed to alter, amend or
revoke the rights and responsibilities under existing law of health
care institutions not governed by the provisions of this act.

b. The provisions of this act shall not be construed to require
emergency personnel., including paid or volunteer fire fighters;
paramedics; members of an ambulance team, rescue squad. or
mobile intensive care unit; or emergency room personnel of a
licensed health care institution, to withhold or withdraw
emergency care in circumstances which do not afford reasonable
opportunity for careful review and evaluation of an advance
directive without endangering the life of the patient.

20. In accordance with the "Administrative Procedure Act.”
P.L.1968, ¢.410 (C.52:14B-1 et seq.) the Department of Health
shall establish rules and regulations necessary to carry out the
provisions of this act.

a. The department shall establish rules and regulations for the
annual reporting by health care institutions. and the gathering of
such additional data as is reasonably necessary to oversee and
evaluate the implementation of this agt. The department shall
seek to minimize the burdens of record-keeping imposed by the
rules and regulations and shall seek to assure the appropriate
confidentiality of patient records.

b. The department shall establish rules and regulations

requiring health care institutions to adopt policies and practices

designed to:

(1) Make routine inquiry, at the time of admission and at such
other times as are appropriate under the circumstances,
concerning the existence and location of an advance directive:

(2) Provide appropriate informational materials concerning
advance directives to all interested patients and their families
and health care representatives. and to assist patients interested
in discussing and executing an advance directive:

(3) Educate patients and their families and health care
representatives about the availability, benefits and burdens of
rehabilitative treatment, therapy and services, as appropriate;

(4) Inform physicians, nurses, and other health care
professionals of their rights and responsibilities under this act. to
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assure that the rights and responsibilities are understood, and to
provide a forum for discussion and consuitation regarding the
requirements of this act: and

(5) Otherwise comply with the provisions of this act.

21. The Department of Health and the New Jersey Commission
on Legal and Ethical Problems in the Delivery of Health Care
established pursuant to P.L.1985, c.363 (C.52:9Y-1 et seq.), shall
jointly evaluate the implementation of this act and report to the
Governor and the Legislature, including recommendations for any
changes deemed necessary, within five years from the effective
date of this act.

22. a. A health care representative shall not be subject to
criminal or civil liability for any actions performed in good faith
and in accordance with the provisions of this act:

(1) To carry out the terms of an advance directive: or

(2) To follow and implement the advice of an institutional or
regional reviewing body acting in accordance with subsection a.
of section 18 of this act.

b. A health care professional shall not be subject to criminal
or civil liability or to discipline by the heaith care institution or
the respective State licensing board for professional misconduct
for any actions performed in good faith and in accordance with
the provisions of this act, any rules and regulations established by
the Department of Health pursuant to this act, and accepted
professional standards:

(1) To carry out the terms of an advance directive; or

(2) To follow and implement the advice of an institutional or
regional reviewing body" acting in accordance with subsection a.
of section 18 of this act.

c. A heaith care institution shall not be subject to criminal or
civil liability for any actions performed in good faith and in
accordance with the provisions of this act to carry out the terms
of an advance directive.

23. The absence of an advance directive shall create no
presumption with respect to a patient's wishes regarding the
provision, withholding or withdrawing of any form of health care.
The provisions of this act do not apply to persons who have not
executed an advance directive.

24. The execution of an advance directive pursuant to this act
shall not in any manner affect, impair or modify the terms of, or
rights or obligations created under, any existing policy of health
insurance, life insurance or annuity, or governmental benefits
program. No health care practitioner or other health care
provider, and no health service plan, insurer, or governmental
authority, shall deny coverage or exclude from the benefits of
service any individual because that individual has executed or has
not executed an advance directive. The execution, or
non-execution, of an advance directive shall not be made a
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condition of coverage under any policy of health insurance. life
insurance or annuty, or governmental benefits program.

25. An advance directive executed under the laws of another
state in compliance with the laws of that state or the State of
Newﬁ]ersey is validly executed for purposes of this act. An
advance directive executed in a foreign country in compliance
with the laws of that country or the State of New Jersey, and not
contrary to the public policy of this State. is validly executed for
purposes of this act.

26. a. The withholding or withdrawing of life-sustaining
treatment pursuant to section 15 of this act or of artificially
provided fluids and nutrition necessary to sustain life pursuant to
section 16 of this act. when performed in good faith, and in
accordance with the terms of an advance directive and the
provisions of this act. shall not constitute homicide. suicide,
assisted suicide, or active euthanasia.

b. To the extent any of the provisions of this act are
inconsistent with P.L.1971, ¢.373 (C.46:2B-8 et seq.) conceming
the designation of a health care representative, the provisions of
this act shall have priority over those of P.L.1971, c¢.373
(C.16:2B-8 et seq.).

Durable powers of attomey for health care executed pursuant
to P.L.1971, ¢.373 (C.46:2B-8 et seq.) prior to the effective date
of this act shall have the same legal force and effect as if they
had been executed in accordance with the provisions of this act.

c. Nothing in this act shall be construed to impair the rights of
emancipated minors under existing law.

27. The Office of the Ombudsman for the Institutionalized
Elderly shall adopt regulations necessary to comply _with the
requirements of P.L. " ,c. (C. ) (now pending before the
Legislature as this bill), and shall make a written statement of its
obligations under that act available to the public.

28. The Office of the Public Guardian for Elderly Adults shall
adopt regulations necessary to comply with the requirements of
P.L. ,c. (C. ) (now pending before the Legislature
as this bill), and shall make a written statement of its obligations
under that act available to the public.

29. a. A health care professional who willfully fails to act in
accordance with the requirements of this act is subject to
discipline for professional misconduct pursuant to section 8 of
P.L.1978, c.73 (C.45:1-21).

b. A health care institution that willfully fails to act in
accordance with the requirements of this act and regulations
adopted in accordance with this act shall be subject to a fine of
not more than $1.000 for each offense. For the purposes of this
subsection, each violation shall constitute a separate offense.
Penalties for violations of this act shall be recovered in a
summary civil proceeding, brought in the name of the State in a
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court of competent jurisdiction pursuant to “the penalty
enforcement law." N.J.S.2A:58-1 et seq.

¢. The following acts constitute crumes:

(1) To willfully conceal. cancel, deface. obliterate or withhold
personal knowledge of an advance directive or a modification or
cevocation thereof. without the declarant s consent, is a crime of
the fourth degree.

(2) To falsify or forge an advance directive or a modification
or revocation thereof of another individual is a crime of the
fourth degree.

(3) To coerce or fraudulently induce the execution of an
advance directive or a modification or revocation thereof is a
crime of the fourth degree.

(4) To require or prohibit the execution of an advance
directive or a modification or revocation thereof as a condition
of coverage under any policy of health insurance. life insurance
or annuity, or governmental benefits program, or as a condition
of the provision of health care is a crime of the fourth degree.

d. Commission of any of the acts identified in paragraphs (1),
(2), or (3) of subsection c.. resulting in the involuntary earlier
death of a patient, shall constitute a crime of the fourth degree.

e. The sanctions provided in this section shall not be construed
to repeal any sanctions applicable under other law.

30. This act shall take effect 180 days after the date of
enactment.

JUDICIARY

Designated the "New ersey Advance Directives for Health Care
Act.”
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ASSEMBLY, No. 111
STATE OF NEW JERSEY

Introduced Pending Technical Review by Legislative Counsel

PRE-FILED FOR INTRODUCTION IN THE 1990 SESSION
By Assemblywoman COOPER

AN ACT permitting certain persons to execute documents
directing discontinuance of maintenance medical treatment in
the event of terminal illness.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. This act shall be known and may be cited as the "Death
with Dignity Act.” .

2. The Legislature finds that adult persons have the
fundamental right to control the decisions relating to the
rendering of their own medical care, including the decision to
have life-sustaining. procedures withheld or withdrawn in
instances of a terminal condition.

In order that the rights of patients may be respected even
after they are no longer able to participate actively in decisions
about themselves, the Legisiature hereby declares that the laws
of this State shall recognize the right of an adult person to make
a written declaration instructing his physician to withhold or
withdraw life sustaining procedures in the event of a terminal
condition.

3. As used in this act:

a. "Attending physician” means the physician selected by, or
assigned to, the patient who has primary responsibility for the
treatment and care of the patient.

b. "Declaration” means a witnessed document in writing,
voluntarily executed by the declarant in accordance with the
requirements of this act.

c. "Life-sustaining procedure”’ means any medical procedure
or intervention which, when applied to a qualified patient, would
serve only to prolong the dying process and where, in the
judgment of the attending physician, death will occur whether or
not the procedures are utilized. "Life-sustaining procedure”
shall not include the administration of medification or the
performance of any medical procedure deemed necessary to
provide comfort care.

d. "Qualified patient" means a patient who has executed a
declaration in accordance with this act and who has been
diagnosed and certified in writing to be afflicted with a terminal
condition by two physicians who have personally examined the
patient, one of whom shall be the attending physician.

4. a. Any person of sound mind and 18 years of age or older,
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him or her to be of sound mind.
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b. A declaration may include other specific directions.
Should any of the other specific directions be held to be invalid,
the invalidity shall not affect other directions of the declaration
which can be given effect without the invalid direction, and to
this end the directions in the declaration are severable.

6. A declaration may be revoked at any time by the
declarant, without regard to his or her mental state or
competency, by any of the following methods:

a. By being canceled, defaced, obliterated, or burnt, torn or
otherwise destroyed by the declarant or by some person in his or
her presence and by his or her direction.

b. By a written revocation of the declarant expressing his or
her intent to revoke, signed and dated by the declarant. The
attending physician shall record in the patient's medical record
the time and date when he or she received notification of the
written revocation.

c. By a verbal expression by the declarant of his or her intent
to revoke the declaration. The revocation shall become
effective upon communication to the attending physician by the
declarant or by a person who is reasonably believed to be acting
on behalf of the declarant. The attending physician shall record
in the patient's medical record the time, date and place of the
revocation and the time, date and place, if different, of when he
or she received notification of the revocation.

7. a. An attending physician who has been notified of the
existence of a declaration executed under this act shall, without
delay after the diagnosis of a terminal condition of the
declarant, take the necessary steps to provide for written
certification and confirmation of the declarant’'s terminal
condition, so that declarant may be deemed to be a qualified
patient. .

b. An attending physician who fails to comply with this
section shall be deemed to have refused to comply with the
declaration and shall be liable as specified in section 9 of this
act.

8. a. The desires of a qualified patient who is competent
shall at all times supersede the effect of the declaration.

b. If the qualified patient is incompetent at the time of the
decision to withhold or withdraw life-sustaining procedures, a
declaration executed in accordance with this act is presumed to
be valid. For the purpose of this act, a physician or health care
facility may presume in the absence of actual notice to the
contrary that an individual who executed a declaration was of
sound mind when it was executed. The fact of an individual's
having executed a declaration shall not be considered as an
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declaration as a condition for being insured for, or receiving,
health care services.

13. Nothing in this act shall impair or supersede any legal
right or legal responsibility which any person may have to effect
the withholding or withdrawal of life-sustaining procedures in
any lawful manner. In this respect the provisions of this act are
cumulative.

14. This act shall create no presumption concerning the
intention of an individual who has not executed a declaration to
consent to the use or withholding of life-sustaining procedures
in the event of a terminal condition.

15. This act shall take effect immediately.

STATEMENT

Death with dignity is to be a personal decision if humanly
possible. This bill permits a person of sound mind, 18 years of
age or older, to legally direct that in the event of a terminal
illness no maintenance medical treatment is to be used to
prolong his or her life.

JUDICIARY

"Death with Dignity Act.”
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ASSEMBLY, No. 1341
STATE OF NEW JERSEY

Introduced Pending Technical Review by Legislative Counsel
PRE-FILED FOR INTRODUCTION IN THE 1990 SESSION

By Assemblyman BRYANT

AN ACT concemning the life-sustaining medical treatment of

terminally ill persons and supplementing Title 26 of the
Revised Statutes.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. This act shall be known and may be cited as the "Right to
Die Act.”

2. As used in this act:

a. "Attending physician” means the physician selected by, or
assigned to, the terminally ill person and who has primary
responsibility for the treatment and care of that person;

b. "Life-sustaining medical treatment” means any medical
procedure which utilizes mechanical or other artificial means to
sustain, restore or supplant a vital human bodily function and
which is designed solely to postpone the moment of death, when
death is imminent whether or not the procedures are utilized:;

c. "Minor” means a person under 18 years of age;

d. "Physician" means a physician or surgeon licensed to
practice medicine or surgery under chapter 9 of Title 45 of the
Revised Statutes.

e. "Terminal illness" means an incurable condition caused by
injury, disease or illness which, within reasonable medical
judgment, will ultimately produce death and the application of
life-sustaining procedures serve only to postpone the moment of
death.

3. A person 18 years of age or older may execute a right to die
document directing that if the person is ever certified to be
suffering from a terminal illness, life-sustaining medical
treatment shall not be administered to prolong that person s
life. The document shall be executed to meet the requirements
of a valid will as provided in chapter 3 of Title 3B of the New
Jersey Statutes.

4. a. [f a minor has been certified as terminally ill. the
following person may execute the right to die document on behalf
of the minor:

(1) the spouse of the terminally ill minor, if the spouse is not a
minor; or

(2) the parent or guardian of the terminally ill minor.

b. A person named in paragraphs (1) or (2) of subsection a. of
this section may not execute a document:
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or that the physician had actual notice of a revocation and failed
to act upon that revocation.

b. A health care facility or its employees shall be immune
from civil or cnnmunal liability when acting in reasonable reliance
on and in compliance with a right to die document.

8. a. The withholding or withdrawal of life-sustaining medical
treatment from a terminally ill person in accordance with the
provisions of this act shall not. for any purpose, constitute a
suicide.

b. The execution of a right to die document shall not restrict.
inhibit or impair the sale, procurement or issuance of a policy of
life insurance. nor shall it maodify the terms of an existing life
insurance policy. A life insurance policy shall not be legally
impaired or invalidated in any manner by the withholding or
withdrawal of life-sustaining medical treatment in compliance
with a right to die document, regardless of a term in the policy to
the contrary.

c. A physician, health care facility, health care service plan.
insurer issuing disability insurance, self-insured employee benefit
plan or nonprofit hospital service plan shall not require a person
to execute a right to die document as a condition for being
insured for, or receiving, health care service.

9. This act shall not impair or supercede a legal right or legal
responsibility which a person may have to effect the withholding
or withdrawal of life-sustaining medical treatment in a lawful
manner. In this respect, the provisions of this act are cumulative.

10. a. A person who knowingly and willfully conceals.
destroys. falsifies or forges a document with intent to create the
false impression that another person has directed that no
life-sustaining medical treatment be administered or a person
who knowingly and willfully conceals evidence of revocation of a
right to die document is guilty of a crime of the first degree.

b. A person who knowingly and willfully conceals, destroys.
falsifies or forges a document with intent to create the false
impression that another person has not executed a right to die
document is guilty of a crime of the third degree.

c. A person who executes a right to die document for the
benefit of a terminally ill minor when the person has actual
notice of indications made by that minor opposing the withholding
or withdrawal of life-sustaining medical treatment or actual
notice of opposition to the document by a parent guardian or
spouse of the minor is guilty of a crime of the second degree.

11. This act shall take effect immediately.
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ASSEMBLY, No. 1413
STATE OF NEW JERSEY

Introduced Pending Technical Review by Legislative Counsel

PRE-FILED FOR INTRODUCTION IN THE 1990 SESSION
By Assemblymen KAMIN and SCHWARTZ

AN ACT concerning the determination of death, enacting the
New Jersey Declaration of Death Act and supplementing Title
26 of the Revised Statutes.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. a. This act shall be known and may be cited as the "New
jersey Declaration of Death Act.”

"b. The death of an individual st all be declared in accordance
with the provisions of this act.

2. An individual who has sustaired irreversible cessation of all
circulatory and respiratory functions, as determined in
accordance with currently accept:d medical standards, shall be
declared dead.

3. Subject to the standards, procedures and exemptions
established in accordance with sections 4, 5, and 6 of this act, an
individual whose circulatory and respiratory functions can be
maintained solely by artificial means, and who has sustained
irreversible cessation of all fuaictions of the entire brain,
including the brain stem, shall be declared dead.

4. a. A declaration of death vpon the basis of neurological
criteria pursuant to section 3 of this act shall be made by a
licensed physician professionally qualified by specialty or
expertise, in accordance with currently accepted medical
standards and additional requirements, including appropriate
confirmatory tests, as are provided pursuant to this act.

b. Subject to the provisions of this act, the Department of
Health, jointly with the Board of Medical Examiners. shall adopt,
and from time to time revise, regulations or interpretive
guidelines setting forth (1) requirements, by specialty or
expertise, for physicians authorized to declare death upon the
hasis of neurological criteria; and (2) currently accepted medical
standards, including criteria, tests and procedures, to govern
declarations of death upon the basis of neurological criteria. The
initial regulations and interpretive guidelines shall be issued
within 120 days of the enactment of this act.

c. If the individual to be declared dead upon the basis of
neurological criteria is or may be an organ donor, the physician
who makes the declaration that death has occurred shall not be
the organ transplant surgeon, the attending physician of the organ
recipient, nor otherwise an individual subject to a potentially
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significant conflict of interest relating to procedures for organ
procurement.

d. If death is to be declared upon the basis of neurological
criteria, the time of death shall be upon the conclusion of
definitive clinical examinations and any confirmation necessary
to determine the irreversible cessation of all functions of the
entire brain, including the brain stem.

5. The death of an individual shall not be declared upon the
basis of neurological criteria pursuant to sections 3 and 4 of this
act when such a declaration would violate the personal religious
beliefs or moral convictions of that individual and when that fact
has been communicated to, or should, pursuant to the provisions
of section 6, reasonably be known by, the licensed physician
authorized to declare death. In these cases, death shall be
ceclared, and the time of death fixed, solely upon the basis of
traditional cardio-respiratory criteria pursuant to section 2 of
this act.

6. a. Prior to declaring an individual dead upon the basis of
neurological criteria pursuant to sections 3 and 4 of this act, the
licensed physician authorized to declare death, or another
responsible person designated for that purpose, shall make
reasonable efforts, in good faith, to determine whether this
declaration would violate the personal religious beliefs or moral
convictions of that individual. These efforts shall include, as is
appropriate under the circumstances, review of available medical
records, including advance directives for health care, and
reasonable efforts to contact a person or persons, such as a
family member, personal physician, religious leader, or friend,
who maintained a close association with the individual sufficient
to render that person knowledgeable concerning the nature and
content of the individual's personal religious beliefs or moral
convictions.

b. If a claim of exemption is reasonably advanced on the
individual's behalf under this act, a physician or other health
care provider responsible for the treatment and care of that
individual shall:

(1) refrain from declaring the individual dead upon the basis of
neurological criteria; and

(2) refrain from discontinuing, solely upon the basis of the
individual's neurological status. mechanical or other artificial
means employed to maintain the individual's circulatory or
respiratory functions. :

7. A licensed health care practitioner, hospital, or the health
care provider who acts in good faith and in accordance with
currently accepted medical standards to execute the provisions of
this act and any rules, regulations or guidelines issued by the
Department of Health or the Board of Medical Examiners
pursuant to this act, shall not be subject to criminal or civil



© X N DG e Wy

B [0 DO =t = = s e e e e
N 2 O W0 N WO e NP O

[3]

e s B s B e B b WD W W W W W W W WD NN
oo\zcnm,puw.-aowoo\lmm.‘sum.-»O‘wm\xmm.n

A1413

liability or to discipline for unprofessional conduct with respect
to those actions. These immunities shall extend to conduct in
conformity with the provisions of this act following enactment of
this act but prior to its effective date.

8. Changes in pre-existing criteria for the declaration of death
effectuated by the legal recognition of modern neurological
criteria shall not in any manner affect, impair or modify the
terms of, or rights or obligations created under, any existing
policy of health insurance, life insurance or annuity, or
governmental benefits program. No health care practitioner or
other health care provider, and no health service plan, insurer, or
governmental authority, shall deny coverage or exclude from the
benefits of service any individual solely because of that
individual's personal religious beliefs or moral convictions
regarding the application of neurological criteria for declaring
death.

9. a. Pursuant to the "Administrative Procedure Act",
P.L.1968, c.410 (C.52:14B-1 et seq.) the Department of Health
shall establish rules, regulations, policies and practices as may be
necessary to collect annual reports from health care institutions,
to gather additional data as is reasonably necessary, to oversee
and evaluate the implementation of this act, including provisions
relating to the exemption procedure established pursuant to
sections 5 and 6 of this act. The department shall seek to
minimize the burdens of record-keeping imposed by these rules,
regulations, policies and practices, and shall seek to assure the
appropriate confidentiality of patient records.

b. The Department of Health, the Board of Medical Examiners,
and the New Jersey Commission on Legal and Ethical Problems in
the Delivery of Health Care shall jointly evaluate the
implementation of this act and report to the Legislature.
including recommendations for any changes deemed necessary,
within five years from the effective date of this act.

10. If any provision of this act or its application to any
individual or circumstance is held invalid, the invalidity shall not
affect other provisions or applications of this act which can be
given effect without the invalid provision or application, and to
this end the provisions of this act are severable.

11. This act shall take effect on the 180th day following the
date of its enactment.

STATEMENT

This bill, "The New Jersey Declaration of Death Act", sets
forth the provisions for declaring an individual dead. An
individual who has sustained irreversible cessation of all
circulatory and respiratory functions shall be declared dead. An
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individual whose circulatory and respiratory functions can only be
maintained by artificial means, and who has sustained irreversible
cessation of all functions of the entire brain shall only be
declared dead upon the basis of neurological criteria by a
qualified licensed physician.

The Department of Health with the Board of Medical
Examiners shall adopt regulations or guidelines setting forth the
professional requirements of physicians authorized to make a
declaration of death upon the basis of neurological criteria and
set forth the medical standards, tests and procedures by which to
declare someone dead.

Where an individual is a potential organ donor, the physician
making the determination of death may not be the surgeon for
the organ transplant or the attending physician of the organ
recipient or otherwise be in a conflict of interest.

The bill sets forth an exemption to accommodate the personal
religious beliefs or moral convictions of the individual. An
individual shall not be declared dead based on neurological
criteria if the determination would violate his beliefs or
convictions and that fact has been communicated to the physician
or should be known by the physician authorized to make the
determination of death. The physician shall make reasonable
efforts to determine if the individual's beliefs or convictions
would be violated by reviewing the medical records and
contacting another person who maintained a close association
with the individual so as to know the individual's religious beliefs
or moral convictions.

The bill sets forth immunity from criminal or civil liability for
any health care provider who acts in good faith in accordance
with this bill.

The bill is not intended to impair or modify any health or life
insurance policy or governmental benefits program. Nor shall
coverage be denied solely on the basis of an individual's beliefs
regarding the neurological criteria for determining death.

The Department of Health, State Board of Medical Examiners
and the New Jersey Commission on Legal and Ethical Problems in
the Delivery of Health Care shall monitor and evaluate the bill
and report to the Legislature within five years.

HEALTH

Enacts the "New Jersey Declaration of Death Act.”
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ASSEMBLY, No. 2466
STATE OF NEW JERSEY

[ntroduced Pending Technical Review by Legislative Counsel
PRE-FILED FOR INTRODUCTION IN THE 1990 SESSION

By Assemblywoman RANDALL

AN ACT concerning the care and treatment of persons who are
terminally ill.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. This act shall be known and may be cited as the "Medical
Power of Attorney and Treatment Decision Act."

2. This act is to be administered strictly in accordance with
the general principles set forth in this section, which are declared
to be the public policy of this State:

a. The State has an important interest in preserving and
protecting life. Any doubts which arise under any of the
treatment decision procedures as set forth in this act shall be
resolved on the side of preserving life.

b. A person's interest in the integrity of his body is protected
by the doctrine of informed consent which acknowledges a
competent adult's right to decline to have any medical treatment
initiated or continued.

c. This right of self-determination may give way if the
person’s treatment decision would adversely and directly affect
the health, safety, or security of others.

d. It is the policy of this State that handicapped persons be
accorded the same dignity, respect and legal rights which are
accorded all other persons. Accordingly, decisions to withhold or
withdraw life-sustaining treatment shall not be based upon
assessment of the personal worth or social utility of a patient's
life to others.

e. This right of self-determination presupposes a person’s
competency to make a rational and considered choice after
examining the nature of the treatment, the risks. and alternative
therapies.

f. In order to insure that this right of self-determination
continues to be meaningful if a person becomes unable to actively
participate in a decision to have medical treatment initiated or
continued, the law of this State recognizes the right of a
competent adult person to make a written directive instructing
his physician to withhold or withdraw life-sustaining procedures
in the event of a terminal condition, as well as the right to make
a written directive reaffirming that life-sustaining procedures
should be continued or initiated. The law of this State also
recognizes a written medical power of attorney directive. The
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medical procedure or intervention necessary to stabilize a patient
in an emergency situation. The provision of food and fluids shail
be continued unless the attending physician has made a specific
determination that the continuation would be medically
inappropriate.

i. "Nursing Home" means a health care facility which is under
the jurisdiction of the Nursing Home Administrator s Licensing
Board established by P.L.1968, ¢.356 (C.30:11-11) et seq. as that
board was transferred to and vested in the State Department of
Health pursuant to section 2 of P.L.1972, c.109 (C.26:2H-28).

j. "Patient” means a person of any age who is under the care
of a physician and is receiving treatment or care in any heaith
care facility.

k. "Physician” means a physician or surgeon licensed to
practice medicine and surgery by the State Board of Medical
Examiners.

. "Terminal condition” means an incurable or irreversible
condition or combination of conditions that will result within a
relatively short time in death.

m. “"Witness" means a person of at least 18 years of age not
related to the person by blood or marriage and who would not be
entitled to any portion of the estate of the person upon his
decease under any will of the person or by. operation of law. [n
addition, a witness to a directive shall not be the attending
physician, an employee of the attending physician or a health
facility in which the person is a patient or any person who is
financially responsible for the person’s medical care.

4. a. Any competent adult may execute a directive stating
that his wish would be that life-sustaining procedures either be
(1) withheld or withdrawn, or (2) continued or initiated in the
event that he becomes unable to participate in treatment
decisions when he is terminaily ill. The directive must be signed
by the person in the presence of two subscribing witnesses who
shall attest that the declarant appears to be of sound mind and
under no constraint or undue influence.

b. A physican who is provided a copy of a directive shall make
it part of the person’s medical record.

c. A directive may, but need not. be in the following forms,
except that there shall be two witnesses who shall attest to the
declarant’'s being of sound mind:

REFUSAL OF LIFE-SUSTAINING PROCEDURES
DIRECTIVE TO PHYSICIANS
[ declare that if I should have an incurable or
irreversible conditinn or combination of conditions
that will cause my death within a relatively short
time, it is my desire that my life not be prolonged by
administration of life-sustaining procedures. If this
occurs and [ am unable to participate in decisions



O 0 N O U e W N~

-~ B B B R e B R DWW WWWW W W LWWENNDNDNNDNDRNNRNKNE S e e e e
":5?5ﬁmm»ww.—-omm\lmmpuwwomm\:mmpuNHomoo\:cnm.;.uN»-ao

A2466

Revocation does not preclude the person from issuing a
subsequent directive either pursuant to this section or pursuant to
section 5 of this act.

5. a. Any competent adult may execute a medical power of
attorney directive authorizing his agent to make decisions that
would effectuate what the agent believes would be his wish that
life-sustaining procedures either be (1) withheld or withdrawn or
(2) continued or initiated in the event that he becomes unable to
participate in treatment decisions when he is terminaily ill. In
the event a person executes both a directive pursuant to section +
of this act and a medical power of attorney directive pursuant to
this section, the agent's role shall be limited to effectuating the
wishes as stated in the directive executed pursuant to section 4.
The medical power of attorney directive must be signed by the
person in the presence of two subscribing witnesses who shall
attest that the declarant is of sound mind and under no constraint
or undue influence.

b. A physician who is provided a copy of the medical power of
attomey directive shall make it a part of the person's medical
record.

c. A medical power of attormey directive may. but need not.
be in the following form, except that there shall be two witnesses
who shall attest to the declarant's being of sound mind:

MEDICAL POWER OF ATTORNEY DIRECTIVE
[ declare that if I should have an incurable or
irreversible condition or combination of conditions
that will cause my death within a relatively short
time and [ am unable to participate in decisions
regarding my medical treatment,

[ APPOINT L.uiiiniiiiiiiiiiiinieii et eeee e rere e e e e eanseraans

(NAITIB) teeuerininirieeieiiere ettt eeneeeasereeenneens residing

L PN
(Street and Number, City and State)

(and telephone number, if available) ........c.....ceeveuiernernnnennnen.

to decide whether to withhold, withdraw, continue. or
begin life-sustaining procedures on my behaif.
[ trust this person’s judgment, have discussed this
matter with the person, and believe this person, as
my agent, will be able to choose a course of treatment
for me that [ would have chosen for myself.
Signed this............ day Of eeeuieiiiiiiiiiiiiines v
SIGNALUTG ...ivveeiiirnirrenniereiiniruneerriieierneerrineessronersnes
City, County and State of Residence ............ccceeeevvvueererrennnns,
We certify that declarant voluntanly signed this
document in our presence and, to the best of our
knowledge, the declarant is of sound mind and under no
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f. No physician. health facility, or other health provider, and
no health care service plan. insurer issuing disability insurance,
self-insured employee welfare benefit plan, or nonprofit hospital
plan. shall require any person to execute a directive as a
condition for being insured for. or receiving, health care services.

g. Health care facilities shall make forms, as set forth in
sections 4 and 5 of this act, available to all patients admitted to
the facility. Sample forms may be provided to patients at the
time of admission or other notice shall be provided in the health
care facilities' discretion in a means reasonably calculated to
inform admitted patients of the availability of the forms.

7. a. A person believing that life-sustaining treatment should
be withheld or withdrawn from a patient in a terminal condition
who is no longer able to make his own treatment decision may
bring the matter to the attention of the patient's attending
physician if he believes:

(1) The patient has either executed a directive pursuant to
section 4 of this act to that effect, or

(2) The patient has named him in a directive executed pursuant
to section 5 of this act and has indicated that course of action
wouid be his choice.

If the attending physician finds that the patient's medical
prognosis is terminal and has sufficient indication that a directive
exists indicating the patient's choice would be to withhold or
withdraw life-sustaining procedures, the attending physician shall
obtain the independent evaluation of two other physicians who
have personally examined the patient.

b. Persons who may bring the application for withholding or
withdrawal of procedures in the first instance to the attending
physician are:

(1) The person named in a medical power of attorney directive
executed pursuant to section 5 of this act; if there is no agent or
the agent is unable or unwilling to act, then;

(2) A family member, legal guardian or friend of the patient; if
there is no family, legal guardian or friend then:

(3) An employee of the health care facility where the patient is
admitted who has been involved in the patient's care: or

(4) In the absence of all of the above, the attending physician
may directly take the matter to two other physicians for
evaluation in accordance with the issues set forth is section 9 of
this act.

8. a. For patients for whom the Ombudsman for the
Institutional Elderly may act under P.L.1977, c.239 (C.52:27G-1
et seq.), and notwithstanding any provisions of P.L.1977, c.239
(C.52:27G-1 et seq.) to the contrary, for patients of any age
residing in a nursing home the Ombudsman shall conduct an
investigation in accordance with this section: and

b. (1) For mentally ill persons in institutions for which the
Public Advocate may act pursuant to P.L.1974, c.27 (C.52:27E-1
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c. Has that patient executed a directive which either indicates
treatment should be withdrawn or withheld or which names an
agent who is authorizing the withdrawal or withholding; and

d. Does that patient have an incurable or irreversible condition
or combination of conditions in the independent medical judgment
of the two physicians; and

e. If the condition is incurable or irreversible, will it result in
death in a relatively short time.

If the attending physician and two other physicians find that
the five issues stated above are answered affirmatively, then the
physicians shall concur in the treatment decisions expressed in
the directive executed pursuant to section 4 of this act or in the
treatment decision of the agent appointed by the directive
executed pursuant to section 5 of this act.

10. a. If any one of the three physicians acting pursuant to
section 9 of this act finds any of the issues set forth in that
section to be answered in the negative, then life-sustaining
procedures shall be continued. That decision shall be deemed
final for the purposes of appeal to the Superior Court. The
standard of review shall be whether the physicians acted
arbitrarily and capriciously as demonstrated by clear and
convincing evidence. Any appeal taken shall be filed within 14
business days of this final decision. The appropriate health care
facility shall be served notice of the appeal simultaneously with
the filing of the complaint.

b. Nothing this section shall be deemed to preclude further
evaluation of a patient pursuant to section 9 of this act where
there is a sufficient change of circumstances to warrant
reconsideration.

11. In the absence of actual notice of the revocation of the
directive to physicians or medical power of attorney directive.
none of the following, when acting in accordance with the
requirements of this act, shall be subject to civil liability
therefrom, or shall be guilty of any criminal act or of
unprofessional conduct: :

a. A physician or health care facility which participates in the
decision to withhold or withdraw life-sustaining procedures from
a patient.

b. A physician and a licensed health professional acting under
the direction of a physician, or both, who participate in the
withholding or withdrawal of life-sustainingprocedures.

12. The withhoiding or withdrawal of life-sustaining
procedures from a patient in accordance with the provisions of
this act shall not, for any purposes, constitute a suicide and shall
not constitute the crime of aiding suicide as prohibited by
N.J.S.2C:11-6.

13. Directives executed in accordance with the requirements
set forth in this act are entitled to a presumption of validity.

14. Notwithstanding the specific requirements set forth in this
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The "Medical Power of Attorney and Treatment Decision Act,"
establishes a procedure through which an individual can control
decisions regarding continuation of artificial life-support systems
when suffering from a terminal condition.
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ASSEMBLY, No, 2467
STATE OF NEW JERSEY -

Introduced Pending Technical Review by Legislative Counsel

PRE-FILED FOR INTRODUCTION IN THE 1990 SESSION
By Assemblywoman RANDALL

AN ACT concerning surrogate decision making for certain
persons who are terminally ill or in certain persistent states,
amending P.L.1977, ¢.239 and supplementing Title 26 of the
Revised Statutes.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. (New section) As used in this act:

a. "Attending physician” means the physician, selected by or
assigned to the patient, who has primary responsibility for the
treatment and care of the patient and who is familiar with the
patient.

b. "Directive’ means a written document voluntarily executed
by a person in accordance with the requirements of P.L. . c.
(C. ) (now pending before the Legislature as Assembly Bill
No. of 1988). The directive, or a copy of the directive, may
be made part of the person's medical records. The term includes
both the directive to physicians and the medical power of
attorney directive.

c. "Independent physician" means a physician who does not
have primary responsibility for the treatment and care of the
patient but who consults on the patient's case after examining
the patient and the patient's medical history.

d. "Life-sustaining treatment" means any medical procedure
which utilizes mechanical or other artificial means to sustain,
restore or supplant a vital human bodily function.

e. "Persistent vegetative state” means a condition where the
body can maintain only the vegetative parts of neurological
functions and where there is no reasonable hope that cognitive
capacity will be regained.

f. "Terminally ill" means having an incurable condition caused
by injury, disease or illness which, within reasonable medical
judgment, will ultimately produce death and the application of
life-sustaining treatment serve only to postpone the moment of
death.

2. (New section) a. A person believing that life-sustaining
treatment should be withheld or withdrawn from a patient who is
unable to make his own treatment decision when he is terminally
ill or in a persistent vegetative state and where the patient has

EXPLANATION——Matter enclosed in bold-faced brackets (thus] in the
above bill is not enacted and is intended to De omitted in the law.

Matter underlined thus is new matter.
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not executed any directive, may bring the matter to the attention
of the patient's attending physician and seek to act as surrogate
decision maker for the patient.

b. Persons who may bring the application for withholding or
withdrawal of treatment where there is no executed directive are:

(1) the patient’s spouse; or

(2) if there is no spouse, one of the patient's adult children;
or

(3) if there are no adult children, then either one of the
patient s parents; or

(4) if there is no parent, then one of the patient 's siblings;
or

(5) if there is no sibling, then the next most closely-related
family member who functions in the roie of the
patient's nuclear family.

3. (New section) a. The factors to be considered by the
surrogate decision maker shall include, but are not limited to, the
following:

(1) the patient's personal value system:

(2) facets of the patient's personality;

(3) the patient's religious beliefs and tenets of that religion;

(4) whether the tenets of the patient's religion are
generally in accordance with the definition of death as
stated in P.L. ,c. (C. ) (now pending before the
Legislature as Senate Bill No. of 1988 or Assembly
Bill No. of 1988);

(5) the patient's consistent pattern of conduct with respect
to medical care;

(6) the patient's comments as to his beliefs regarding
medical treatment or his reactions to treatment
administered to others;

(?) comments by any of the persons listed in subsection b.
of section 2 of this act concerning any of the factors set
forth in this subsection; and

(8) comments by any other person who was acquainted with
the patient on a personal or professional basis
concerning the patient's comments about his own
medical care.

b. The test to be applied by the family surrogate decision
maker following due consideration of all factors set forth in
subsection a. of this section is what would the patient have done
if able to choose for himself. not what a reasonable or average
person would have chosen to do under the circumstances.

4. (New section) If there are no persons to act on behalf of the
patient as listed in subsection b. of section 2 of this act and the
patient has not executed a directive, then an application for the
appointment of a medical guardian may be made to the Superior
Court by the attending physician or another interested party. If
appropnate, the court may appoint the Public Guardian as
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guardian pursuant to section 7 of P.L.1985, c.298 (C.52:27G-26).
The medical guardian may act as surrogate decision maker. This
surrogate decision maker shall consider as many of the factors
set forth in subsection a. of section 3 of this act as are
practicable. Nothing in this act shall preclude the surrogate
decision maker from seeking guidance from an appropriate
hospital ethics or prognosis committee.

5. (New section) When there is any application to withhold or
withdraw life-sustaining treatment by any surrogate decision
maker and there is no need to comply with the investigation
procedures set forth in-section 6 of this act, then the decision
maker shall obtain statements from two independent physicians
knowledgeable in neurology that:

a. the patient is in a persistent vegetative state: and

b. there is no reasonable possibility that the patient will ever
recover to a cognitive, sapient state.

The attending physician shall also submit a statement to this
effect. '

6. (New section) a. For patients for whom the Ombudsman
for the Institutionalized Elderly may act under P.L.1977, c.239
(C.52:27G-1 et seq.), the Ombudsman shall conduct an
investigation in accordance with this section.

(1) for mentally ill persons in institutions for the Public
Advocate may act pursuant to P.L.1974, c.27
(C.52:27E-1 et seq.); and

(2) for disabled persons who reside in an institution for the

developmentally disabled or mentally ill or any other
facility specializing in serving persons with disabilities,
licensed or operated by the Department of Human
Services for whom the Public Advocate may act
pursuant to P.L. 1981, c. 444 (C. 52:27E-41.1 et seq.),
the Public Advocate shall conduct an investigation in
accordance with this section.

b. When an application for the withdrawing or withholding of
life-sustaining treatment has been made by a surrogate decision
maker on behalf of any person residing in a health care facility
other than a hospital, the chief administrator of the facility shall
give notice to the Ombudsman for the I[nstitutionalized Elderly,
or the Public Advocate in accordance with the jurisdiction set
forth in subsections a. and b. of this section. It shall be the
responsibility of the Public Advocate or the Ombudsman for the
[nstitutionalized Elderly, as the case may be. to refer notice
inappropriately filed with either agency to the other agency.

c. The Ombudsman for the Institutionalized Elderly or the
Public Advocate shal' obtain statements from two independent
physicians who have evaluated the patient's medical condition.
These statements shall include: the medical alternatives
available, the risks involved, the likely outcome if medical
treatment is discontinued and the lack of reasonable possibility



O 0 N D U e W B s

SRS SRS W W WWWoWwWowowowownNRDR NN R — = s e s s e et
c‘égtaatSSSSwm\lmmbwmﬁowm\lmmwa»—-owcn\lcnr.n.uuwr-o

A2467
4

that the patient will recover to a cognitive, sapient state.

d. The Ombudsman or the Public Advocate shall defer to a
determination made by a surrogate decision maker, if there is
clear and convincing evidence that the patient’'s wishes are
sufficiehtly known to the surrogate decision maker who:

(1) has been appointed by directive; or

(2) who is one of the persons listed in subsection b, of
section 2 of this act; or

(3) has been appointed as medical guardian pursuant to
section 4 of this act.

e. f there is no clear and convincing evidence to persuade the
Ombudsman or the Public Advocate in accordance with
subsection e. of this section then a surrogate decision maker's
application to withhold or withdraw life-sustaining treatment
shall be approved if one of the following tests is satisfied:

(1) it is clear that the patient would have refused the
treatment under the circumstances:

(2) there is some trustworthy evidence that the patient
would have refused the treatment, and that the pain and
suffering with the treatment markedly outweigh the
benefits of any physical pleasure, emotional enjoyment,
or intellectual satisfaction that the patient may still be
able to derive from that life; or

(3) the pain and suffering of the patient's life with the
treatment clearly and markedly outweigh the benefits
that the patient derives from life. and the patient is
suffering from so much pain that it would be inhumane
to prolong life.

f. Life-sustaining treatment shall not be withdrawn or
withheld until notice has been received from the Ombudsman or
the Public Advocate informing the administrator of the health
care facility that the investigation is complete and that there is
no opposition to the withdrawing or withholding of life-sustaining
treatment. _

7. Section 2 of P.L.1977, ¢.239 (C.52:27G-2) is amended to
read as follows:

2. As used in this act, unless the context clearly indicates
otherwise:

a. "Abuse” means the willful infliction of physical pain, injury
or mental anguish; unreasonable confinement; or the willful
deprivation of services which are necessary to maintain a
person’'s physical and mental health. However, no person shall be
deemed to be abused for the sole reason he is being furnished
nonmedical remedial treatment by spiritual means through prayer
alone, in accordance with a recognized religious method of
healing, in lieu of medical treatment;

b. An "act" of any facility or government agency shall be
deemed to include any failure or refusal to act by such facility or
government agency;
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c. 'Administrator’ means any person who is charged with the
general administration or supervision of a facility. whether or not
such person has an ownership interest in such facility., and
whether or not such person's functions and duties are shared
with one or more other persons;

d. "Caretaker' means a person employed by a facility to
provide care or services to an elderly person, and includes. but is
not limited to, the administrator of a facility;

e. "Exploitation” means the act or process of using a person or
his resources for another person's profit or advantage without
legal entitlement to do so;

f. "Facility” means any facility or institution, whether public
or private, offering health or health related services for the
institutionalized elderly, and which is subject to regulation.
visitation, inspection, or supervision by any government agency.
Facilities inciude, but are not limited to. nursing homes. skilled
nursing homes, intermediate care facilities. extended care
facilities. convalescent homes, rehabilitation centers. residential
health care facilities, special hospitals, veterans’ hospitals.
chronic disease hospitals, psychiatric hospitals. mental hospitals.
mental retardation centers or facilities, day care facilities for
the elderly and medical day care centers;

g. "Government agency' means any department. division.
office. bureau, board, commission, authority, or any other
agency or instrumentality created by the State or to which the
State is a party, or by any county or municipality, which is
responsible for . the regulation, visitation. inspection or
supervision of facilities, or which provides services to patients.
residents or clients of facilities;

h. “Guardian” means any person with the legal right to manage
the financial affairs and protect the rights of any patient.
resident or client of a facility, who has been declared a mental
incompetent by a court of competent jurisdiction:

i. "Institutionalized elderly," "elderly’ or "elderly person’
means any person 60 years of age or older. who is a patient,
resident or client of any facility except that. with respect to a
person who has a surrogate decision maker acting for them in
accordance with the provisions of P.L. , C. . {C. ) (now
pending before the Legis lature as this bill) the person may be one
of any age who is a patient, resident or client of any facility;

j. "Office” means the Office of the Ombudsman for the
Institutionalized Elderly established herein;

k. "Ombudsman” means the administrator and chief executive
officer of the Office of the Ombudsman for the Institutionalized
Elderly;

l. "Patient, resident or client” means any elderly person who is
receiving treatment or care in any facility in all its aspects.
including, but not limited to, admission, retention, confinement.
commitment, period of residence, transfer, discharge and any
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instances directly related to such status.

8. (New section) The withholding or withdrawal of
life-sustaining treatment from a patient in accordance with the
pmvisigins of this act shall not, for any purpose, constitute a
suicide and shall not constitute the crime of aiding suicide as
prohibited by N.J.S.2C:11-6.

9. (New section) a. A health care facility and its employees
shall be immune from civil or criminal liability when acting in
good faith and in accordance with generally accepted medical
practices and in accordance with the provisions of this act.

b. A surrogate decision maker shall be immune from civil or
criminal liability when acting in good faith and in accordance
with the provisions of this act.

10. (New section) Nothing in this act shall impair or supersede
any legal right or legal responsibility which any person may have
to effect the withholding or withdrawal of life-sustaining
treatment in any lawful manner. In this respect the provisions of
this act are cumulative.

11. This act shall take effect on the 60th day after enactment.

STATEMENT

This bill establishes a procedure through which a person
suffering from a terminal condition, or in a persistent vegetative
state, who has become unable to make a treatment decision for
himself, can exercise his personal right to control the use of
life-sustaining treatment. The bill's use of the term " directive"
refers to the directive recognized by a companion bill which will
be introduced in 1988.

When a person has not executed a directive to physicians or a
medical power of attorney, a surrogate decision maker who
believes that the incompetent patient would have wanted
treatment withdrawn or withheld may bring the matter to the
attention of the attending physician. The bill establishes a
hierarchy of who may act as a surrogate decision maker.

The bill sets forth as the test to be used in determining
treatment decision, what the patient would have chosen for
himself.

The decision maker shall obtain statements from two
independent physicians that the patient is in a persistent
vegetative state and that there is no reasonable possibility that
the patient will ever recover to a cognitive, sapient state. The
attending physician shall also submit a statement to this effect.

The bill recognizes the role of the Ombudsman for the
Institutionalized Elderly and the Public Advocate with respect to
certain persons confined to institutions.
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g of life-sustaining treatment in the

Provides for the withholdin
power of attorney.

absence of a medical directive or
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ASSEMBLY, No, 2452
STATE OF NEW JERSEY

Introduced Pending Technical Review by Legislative Counsel
PRE-FILED FOR INTRODUCTION IN THE 1990 SESSION

By Assemblywoman RANDALL and Assemblyman SCHUBER

AN ACT concerning health treatment decisions and
supplementing Title 26 of the Revised Statutes.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. This act shall be known and may be cited as the "New
Jersey Health Care Directive Act."

2. The legislature finds and declares that individuals have the
fundamental right to determine whether to receive health care,
and that the right to have specific treatment or procedures
initiated, withheld or withdrawn, including life-sustaining
procedures, is in accord with the public policy of this State.

3. As used in this act:

a. "Declarant” means the person who executes a Treatment
Directive or Medical Decision Power of Attorney.

b.  "Health care" means medical, surgical, hospital,
psychiatric, nursing, nursing home, hospice, custodial and other
similar care provided to a declarant which affects his or her.
physical or mental condition and well-being.

¢. "Health care provider’ means any person or entity providing
health care to a declarant.

d. "Life-sustaining procedure” means any health care which is
or may be essential for the prolongation.of the declarant s life.

e. "Medical Decision Power of Attorney' means a written
document executed in accordance with the requirements of
section 5 of this act, which appoints another individual or
individuals as attorneys-in-fact to make health care decisions for
the declarant.

f. "Treatment Directive” means a written document, executed
in accordance with the requirements of section 4 of this act,
which provides guidelines or directives with respect to a
declarant’s health care, including but not limited to, provisions
for initiating, continuing, withholding or withdrawing any or all
life sustaiming procedures.

4. Any competent adult may execute a Treatment Directive.
The directive shall either:

a. Be signed by the declarant, or another at the declarant's
direction, in the presence of two witnesses, who shall sign as such
in the presence of the declarant; or

b. Be signed by the declarant, or another at the declarant's
direction, and be acknowledged before a notary public,
attorney-at-law or other person authorized to administer oaths.
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pregnancy has reached the third trimester.

b. Where the pregnancy has reached the third trimester or
where the Treatment Directive or Medical Decision Power of
Attorney does not contain a specific provision relating to the
contingency of pregnancy as provided for in subsection a. of this
section, a consultation by an appropriate medical specialist shall
be obtained to determine whether, to a reasonable medical
certainty, the fetus could develop to the point of live birth with
continued application of life-sustaining treatment. I[f the
medical consultation concludes that the fetus would so develop,
then the Treatment Directive or Medical Decision Power of
Attorney shall not be effective to withhold or withdraw
life-sustaining treatment and the decision whether to withhold or
withdraw life-sustaining treatment shall not be controlled by the
provisions of this act. The Treatment Directive or Medical
Decision Power of Attorney shall become effective upon birth or
a finding to a reasonable medical certainty that the fetus has
expired or is unable to develop to the point of live birth with the
continued application of life-sustaining treatment.

9. A Treatment Directive or Medical Decision Power of
Attorney may be revoked at any time by the declarant. or by
another at the declarant's direction, by written instrument
executed with the formalities provided by sections 4 or 5 of this
act, or by destruction of the document by the declarant or at the
declarant's direction.

10. A health care provider who is unwilling to comply with a
Treatment Directive or the directions of an attorney-in-fact
pursuant to a Medical Decision Power of Attorney shall. as
promptly as practicable, take all reasonable steps to transfer
care of the declarant to another health care provider who is
willing to comply.

11, a. Unless otherwise provided by law, in the absence of
knowledge of revocation, a person or health care provider is not
subject to «civil or criminal liability or discipline for
unprofessional conduct for complying with a Treatment
Directive, or complying with the instructions of the
attorney-in-fact acting pursuant to a Medical Decision Power of
Attorney.

b. A physician or other health care provider whose actions
under this act are in accord with reasonable medical standards is
not subject to criminal or civil liability or discipline for
unprofessional conduct.

12. A person is guilty of a crime of the fourth degree if he:

a. Willfully conceals, cancels, defaces, or obliterates a
Treatment Directive or Medical Decision Power of Attorney, or a
revocation thereof, without the declarant’'s consent.

b. Falsifies or forges a Treatment Directive or Medical
Decision Power of Attorney, or a revocation thereof, or conceals
or withholds personal knowledge of a revocation.
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the requirements of this act.

17. If any provision of this act or its application to any person
or circumstance is held invalid, the invalidity shall not affect
other provisions or applications of this act which can be given
effect without the invalid provision or application, and to that
end the provisions of this act are severable.

18. This act shall take effect immediately.

STATEMENT

This bill is intended to provide two mechanisms by which an
individual can exercise the fundamental right to determine
whether or not to receive health care, and the right to have
specific treatment or procedures initiated, withheld or
withdrawn, in the event the individual becomes unable to make
his own health care decisions. This bill is not intended to create
new rights or expand or limit existing or future substantive legal
limitations on a declarant's right to receive or refuse to receive
health care.

The first, a Treatment Directive, has commonly come to be
known as a "living will.” The second, a Medical Decision Power
of Attorney, is a power of attorney authorizing another to make
health care treatment decisions.

Some indivuals may wish to specify their treatment decisions in
a Treatment Directive and have those desicions followed in the
event they become unable to act. However, it is often impossible
for an individual, in advance of an illness or in advance of
commencing a course of health care treatment, to anticipate all
of the circumstances which may influence treatment care
decision, and it may be difficult to execute a Treatment
Directive covering all treatment decisions. [nstead, many
individuals may wish to entrust some or all treatment decisions to
a trusted person acting under a Medical Decision Power of
Attorney.

Under the provisions of the bill any competent individual may
execute a Treatment Directive or a Medical Decision Power of
Attorney, or both. If the declarant wishes to have life-sustaining
treatment withheld or withdrawn, the document must specifically
state so. A Treatment Directive or a Medical Decision Power of
Attorney may be revoked at any time. In the event a health care
provider is unwilling to comply with a Treatment Directive or
Medical Decision Power of Attorney, the provider shall take all
reasonable steps to transfer the declarant to another health care
provider. The bill also makes provision for a pregnant declarant
and provides immunity from all civil or criminal liability for
complying with the Treatment Directive or Medical Power of
Attorney.
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STATE OF NEW JERSEY

Introduced Pending Technical Review by Legislative Counsel
PRE-FILED FOR INTRODUCTION IN THE 1990 SESSION

By Assemblywoman RANDALL and Assemblyman NAPLES

AN ACT concerning health care decision making.

BE [T ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. This act shall be known and may be cited as the "New
Jersey Advance Directives for Health Care Act.”

2. The Legislature finds and declares that:

a. Competent adults have the fundamental right, in
collaboration with their health care providers, to control
decisions about their own health care. This State recognizes. in
its law and public policy, the personal right of the individual
patient to make voluntary, informed choices to accept, to reject,
or to choose among alternative courses of medical and surgical
treatment.

b. Modern advances in science and medicine have made
possible the prolongation of the lives of many seriously ill
individuals. without always offering realistic prospects for
improvement or cure. For some individuals the possibility of
extended life is experienced as meaningful and of benefit. For
others, artificial prolongation of life may seem to provide nothing
medically necessary or beneficial, serving only to extend
suffering and prolong the dying process. This State recognizes
that the fundamental right of individual choice extends to
decisions to have life-prolonging medical or surgical means or
procedures provided, withheld, or withdrawn.

c. In order that the right to control decisions about one s own
health care should not be lost in the event a patient loses decision
making capacity and is no longer able to participate actively in
making his own health care decisions, this State recognizes the
right of competent adults to plan ahead for health care decisions
through the execution of advance directives, such as living wills
and durable powers of attorney, and to have the wishes expressed
therein respected, subject to certain limitations.

d. The right of individuals to forego life-sustaining measures is
subject to certain interests of society. The most significant of
these societal interests is the preservation of life, understood to
embrace both an interest in preserving the life of the particular
patient and a related but distinct interest in preserving the
sanctity of all human life as an enduring social value. A second.
closely related societal interest is the protection of individuals
from direct and purposeful self-destruction, motivated by a
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specific intent to die. A third interest is the protection of
innocent third parties who may be harmed by the patient's
decision to forego therapy; this interest may be asserted to
prevent the emotional and financial abandonment of the patient's
minor children or to protect the paramount concemns of public
health or safety. A fourth interest encompasses safeguarding the
ethical integrity of the health care professions, individual
professionals, and health care institutions, and maintaining public
confidence and trust in the integrity and caring role of health
care professionals and institutions. Finally, society has an
interest in ensuring the soundness of health care decision making,
including both protecting vulnerable patients from potential
abuse or neglect and facilitating the exercise of informed and
voluntary patient choice.

e. In accordance with these State interests, this State
expressly rejects on both legal and moral grounds the practice of
active euthanasia, as by deliberate lethal injection intended to
cause death. No individual shall have the right to, nor shall any
physician or other health care professional be authorized to
engage in, the practice of active euthanasia.

f. In order to assure respect for patients’' previously expressed
wishes when the capacity to participate actively in decision
making has been lost or impaired; to facilitate and encourage a
sound decision making process in which patients, health care
representatives, families, physicians, and other health care
professionals are active participants; to properly consider
patients’ interests both in self-determination and in well-being;
and to provide necessary and appropriate safeguards concerning
the termination of life-sustaining treatment for incompetent
patients as the law and public policy of this State, the Legislature
hereby enacts the New Jersey Advance Directives for Health
Care Act.

3. As used in this act:

"Adult" means an individual 18 years of age or older.

"Advance directive for health care” or "advance directive”
means a writing executed in accordance with the requirements of
this act. An "advance directive' may include a proxy directive
or an instruction directive, or both.

"Attending physician” means the physician selected by, or
assigned to, the patient who has primary responsibility for the
treatment and care of the patient.

"Decision making capacity’ means a patient's ability to
understand and appreciate the nature and consequences of health
care decisions, including the benefits and risks of each, and
alternatives to any proposed health care. and to reach an
informed decision. A patient's decision making capacity is
evaluated relative to the demands of a particular health care
decision.
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"Declarant” means a competent adult who executes an advance
directive.

"Do not resuscitate order” means a physician's written order
not to attempt cardiopulmonary resuscitation in the event the
patient suffers a cardiac or respiratory arrest.

"Emergency care’ means immediate treatment provided in
response to a sudden, acute and unanticipated medical crisis in
order to avoid injury, impairment or death.

“Health care decision” means a decision to accept or to refuse
any treatment, service or procedure used to diagnose. treat or
care for a patient's physical or mental condition, including
life-sustaining treatment. “Health care decision” also means a
decision to accept or to refuse the services of a particular
physician, nurse. other health care professional or health care
institution, including a decision to accept or to refuse a transfer
of care.

“Health care institution" means all institutions, facilities, and
agencies licensed, certified, or otherwise authorized by State law
to administer health care in the ordinary course of business,
including hospitals, nursing homes, residential health care
facilities, home health care agencies, and hospice programs
operating in this State, but does not include mental health
institutions, facilities or agencies. or institutions, facilities or
agencies for the developmentally disabled. The term “health
care institution" shall not be construed to include "health care
professionals” as defined in this act.

"Health care professional’ means an individual licensed by this
State to administer health care in the ordinary course of business
or practice of a profession.

"Health care representative” means the individual designated
by a declarant pursuant to the proxy directive part of an advance
directive for the purpose of making health care decisions on the
declarant’'s behalf, and includes an individual designated as an
alternate health care representative who is acting as the
declarant's health care representative in accordance with the
terms and order of priority stated in an advance directive.

"Instruction directive” means a writing which may be a
component of an advance directive and which provides
instructions and direction regarding the declarant’'s wishes for
health care in the event that the declarant lacks decision making
capacity. An “instruction directive’ may be referred to as a
living will.

"Life-sustaining treatment”’ means the use of any medical
device or procedure, drugs, surgery or therapy that uses
mechanical or other artificial means to sustain, restore or
supplant a vital bodily function, and thereby increase the
expected life span of a patient.

"Other health care professionals” means health care
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professionals other than physicians and nurses.

"Patient” means an individual who is under the care of a
physician, nurse or other health care professional.

"Permanently unconscious” means a medical condition that has
been diagnosed in accordance with currently accepted medical
standards and with reasonable medical certainty as total and
irreversible loss of consciousness and capacity for interaction
with the environment. The term “permanently unconscious"
includes without limitation a persistent vegetative state or
irreversible coma.

"Physician” means an individual licensed to practice medicine
and surgery in this State.

"Proxy directive” means a writing which may be a component
of an advance directive and which designates a health care
representative in the event the declarant lacks decision making
capacity. A "proxy directive’ may be referred to as a medical
durable power of attorney.

"State" means a state, territory, or possession of the United
States, the District of Columbia. or the Commonwealth of Puerto
Rico.

"Terminal condition" means the terminal stage of an
irreversibly fatal illness. disease or condition. A determination
of a specific life expectancy is not required as a precondition for
a diagnosis of a “"terminal condition,” but a prognosis of a life
expectancy of six months or less, with or without the provision of
life-sustaining treatment, based upon reasonable medical
certainty, shall be deemed to constitute a terminal condition.

4. A declarant may execute an advance directive for health
care at any time. The advance directive shall be signed and
dated by, or at the direction of, the declarant in the presence of
two subscribing adult witnesses, who shall attest that the
declarant is of sound mind and free of duress and undue
influence. A designated health care representative shall not act
as a witness to the execution of an advance directive. An
advance directive may be supplemented by a video or audio tape
recording.

An advance directive may be made self-proved at the time of
execution by following the formal requirements stated in N.].S.
3B:3-4 for making a testamentary will self-proved.

5. a. A declarant may reaffirm or modify either a proxy
directive. or an instruction directive, or both. The reaffirmation
or modification shall be made in accordance with the
requirements for execution of an advance directive pursuant to
section 4 of this act.

b. A declarant, whether competent or incompetent, may
revoke a prior proxy directive, or a prior instruction directive, or
both. by the following means:

(1) Notification, orally or in writing, to the health care
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representative, attending physician. nurse or other health care
professional, or other reliable witness;

{(2) Destruction or attempted destruction of the document. or
other act evidencing an intent to revoke the document: or

(3) Execution of a subsequent proxy directive or instruction
directive. or both. in accordance with section 4 of this act.

c. Designation of the declarant's spouse as health care
representative shall be revoked upon divorce or legal separation,
unless otherwise specified in the advance directive.

d. Reaffirmation, modification or revocation of an advance
directive is effective upon communication to the health care
representative, the attending physician, nurse or other health
care professional responsible for the patient's care.

6. a. A declarant may execute a proxy directive, pursuant to
the requirements of section 4 of this act, designating a
competent adult to act as his health care representative.

(1) A competent adult. including, but not limited to, a
declarant's spouse, adult child, parent or other family member,
friend, religious or spiritual advisor, or other person of the
declarant's choosing, may be designated as a health care
representative.

(2) A declarant may not designate as a health care
representative an operator, administrator or employee of a health
care institution in which, at the time the advance directive is
executed, the declarant is a patient or resident, or has applied for
admission, unless the operator, administrator or employee is
related to the declarant by blood, marriage or adoption.

This restriction does not apply to a physician, if the physician
does not serve as the patient's attending physician and the
patient's health care representative at the same time.

(3) A declarant may designate one or more alternate health
care representatives, listed in order of priority. In the event the
primary designee is unavailable, unable or unwilling to serve as
health care representative, or is disqualified from such service
pursuant to this section or any other law, the next designated
alternate shall serve as health care representative. In the event
the primary designee subsequently becomes available and able to
serve as health care representative, the primary designee may,
insofar as then practicable, serve as health care representative.

(4) A declarant may direct the health care representative to
consult with specified individuals. including alternate designees,
family members and friends, in the course of the decision making
process.

(5) A declarant shall state the limitations, if any, to be placed
upon the authority of the health care representative.

b. A declarant may execute an instruction directive, pursuant
to the requirements of section 4 of this act, stating the
declarant's general treatment philosophy and objectives; or the
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declarant's specific wishes regarding the provision. withholding
or withdrawal of any form of health care, including
life-sustaining treatment; or both. An instruction directive may,
but need not, be executed contemporaneously with, or be
attached to, a proxy directive.

A declarant who chooses to instruct that artificially provided
fluids and nutrition should be withheld or withdrawn under certain
conditions shall so indicate by an explicit statement in the
instruction directive.

7. a. An advance directive becomes operative when (1) it is
transmitted to the attending physician or to the health care
institution, and (2) it is determined pursuant to section 8 of this
act that the patient lacks decision making capacity.

b. Treatment decisions pursuant to an advance directive shall
not be made and implemented until there has been an reasonable
opportunity to establish, and where appropriate confirm, a
reliable diagnosis and prognosis for the patient.

8. a. The attending physician shall determine whether the
patient lacks decision making capacity. The determination shall
be stated in writing, shall include the attending physician's
opinion concerning the nature. cause, extent, and probable
duration of the patient's incapacity, and shall be made a part of
the patient's medical records.

b. The attending physician's determination of a lack of
decision making capacity shall be confirmed by one or more
physicians. The opinion of the confirming physician shall be
stated in writing and made a part of the patient's medical
records in the same manner as that of the attending physician.
Confirmation of a lack of decision making capacity is not
required when the patient's lack of decision making capacity is
clearly apparent, and the attending physician and the health care
representative agree that confirmation is unnecessary.

c. If the attending physician or the confirming physician
determines that a patient lacks decision making capacity because
of a mental or psychological impairment or a developmental
disability, and neither the attending physician or the confirming
physician has specialized training or experience in diagnosing
mental or psychological conditions or developmental disabilities
of the same or similar nature, a determination of a lack of
decision making capacity shall be confirmed by one or more
physicians with appropriate specialized training or experience.
The opinion of the confirming physician shall be stated in writing
and made a part of the patient's medical records in the same
manner as that of the attending physician.

d. A physician designated by the patient's advance directive
as a health care representative shall not serve as the confirming
physician for the determination of a lack of decision making
capacity.
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e. The attending physician shall inform the patient. if the
patient has any ability to comprehend that he has been
determined to lack decision making capacity, and the health care
representative that: (1) the patient has been determined to lack
decision making capacity to make a particular heaith care
decision; (2) each has the right to contest this determination; and
(3) each may have recourse to the dispute resolution process
established by the health care institution pursuant to section 14
of this act.

Notice to the patient and the health care representative shall
be documented in the patient's medical records.

f. A determination of lack of decision making capacity under
this act is solely for the purpose of implementing an advance
directive in accordance with the provisions of this act, and shall
not be construed as a determination of a patient's incapacity or
incompetence for any other purpose.

g. For purposes of this section, a determination that a patient
lacks decision making capacity shall be based upon, but need not
be limited to. evaluation of the patient's ability to understand
and appreciate the nature and consequences of a particular health
care decision, including the benefits and risks of, and alternatives
to, the proposed health care, and to reach an informed decision.

9. a. A health care representative shall have legal authority
to make health care decisions on behalf of the patient. The
health care representative shall act in good faith and within the
bounds of the authority granted by the advance directive and by
this act.

b. If a different individual has been appointed as the patient’s
legal guardian, the health care representative shall retain legal
authority to make health care decisions on the patient's behalf,
unless the terms of the legal guardian’'s court appointment or
other court decree provide otherwise.

c. The conferral of legal authority on the health care
representative shall not be construed to impose liability upon the
health care representative for any portion of the patient s health
care costs.

d. An individual designated as a health care representative or
as an alternate health care representative may decline to serve in
that capacity.

e. The health care representative shall exercise the patient's
right to be informed of the patient’s medical condition. prognosis
and treatment options, and to give informed consent to, or
refusal of, health care.

10. In addition to any rights and responsibilities recognized or
imposed by, or pursuant to. this act, or by any other law,
physicians, nurses, and other health care professionals shall have
the following rights and responsibilities:

a. The attending physician shall make an affirmative inquiry of
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the patient, his family or others. as appropriate under the
circumstances, concerning the existence of an advance directive.
The attending physician shall note in the patient's medical
records whether or not an advance directive exists, and the name
of the patient's health care representative, if any, and shall
attach a copy of the advance directive to the patient's medical
records. The attending physician shall document in the same
manner the reaffirmation, modification, or revocation of an
advance directive, if he has knowledge of such action.

b. A physician may decline to participate in the withholding or
withdrawing of life-sustaining treatment or artificially provided
fluids and nutrition necessary to sustain life. in accordance with
his sincerely held personal or professional convictions. In such
circumstances, the physician shall act in good faith to inform the
patient and the health care representative, and the chief of the
medical staff or other designated institutional official, of this
decision as soon as practicable, to effect an appropriate,
respectful and timely transfer of care, and to assure that the
patient is not abandoned or treated disrespectfully.

In the event of transfer of a patient's care, the attending
physician shall assure the timely transfer of the patient's
medical records, including a copy of the patient's advance
directive.

c. A nurse or other health care professional may decline to
participate in the withholding or withdrawing of life-sustaining
treatment or artificially provided fluids and nutrition necessary
to sustain life, in accordance with his sincerely held personal or
professional convictions. In these circumstances, the nurse and
other health care professional shall act in good faith to inform
the patient and the health care representative, and the head of
the nursing or other professional staff or other designated
institutional official, of this decision as soon as practicable. to
cooperate in effecting an appropriate, respectful and timely
transfer of care, and to assure that the patient is not abandoned
or treated disrespectfully.

d. Nothing in this act shall be construed to require a physician,
nurse or other health care professional to begin, continue,
withhold, or withdraw health care in a manner contrary to law or
accepted professional standards.

11. a. The attending physician, the health care representative
and. when appropriate, any additional physician responsible for
the patient's care, shall discuss the nature and consequences of
the patient's medical condition, and the risks, benefits and
burdens of the proposed health care and its alternatives. Except
as provided by subsection b. of this section, the attending
physician shall obtain informed consent for, or refusal of, health
care from the health care representative.

(1) Discussion of the proposed treatment and its alternatives
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shall include, as appropriate under the circumstances, the
availability, benefits and burdens of rehabilitative treatment,
therapy, and services.

(2) The decision making process shall allow, as appropriate
under the circumstances, adequate time for the health care
representative to understand and deliberate about all relevant
information before a treatment decision is implemented.

b. Following a determination that a patient lacks decision
making capacity, the health care representative and the
attending physician shall, to a reasonable extent, discuss the
treatment options with the patient, and seek to involve the
patient as a participant in the decision making process. The
health care representative and the attending physician shall seek
to promote the patient's capacity for effective participation and
shall take the patient's expressed wishes into account in the
decision making process.

If the patient is found to possess adequate decision making
capacity with respect to a particular health care decision, the
patient shall retain legal authority to make that decision. In such
circumstances, the health care representative may continue to
participate in the decision making process in an advisory
capacity, unless the patient objects.

Notwithstanding any other provision of this act to the contrary,
if a patient who lacks decision making capacity clearly expresses
or manifests the contemporaneous wish that medically
appropriate life-sustaining treatment or artificially provided
fluids and nutrition necessary to sustain life be provided, that
wish shall take precedence over any contrary decision of the
health care representative and any contrary statement in the
patient's instruction directive.

c. In acting to implement a patient’s wishes pursuant to an
advance directive, the health care representative shall give
priority to the patient's instruction directive, and may also
consider, as appropriate and necessary, the following forms of
evidence of the patient's wishes:

(1) Reliable oral or written statements previously made by the
patient, including, but not limited to, statements made to family
members. friends, health care professionals or religious leaders;

(2) Other reliable sources of information, including the health
care representative's personal knowledge of the patient's values,
preferences and goals; and

(3) The patient's contemporaneous expressions, including
nonverbal expressions.

d. If the instruction directive, in conjunction with other
evidence of the patient's wishes, does not provide, in the
exercise of reasonable judgment, clear direction as applied to the
patient's medical condition and the treatment alternatives. the
health care representative shall exercise reasonable discretion, in
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good faith, to effectuate the terms. intent. and spirit of the
instruction directive and other evidence of the patient ‘s wishes.

e. If the patient's wishes cannot be adequately determined,
then the health care representative shall make a health care
decision in the patient's best interests.

12. a. If the patient has executed an instruction directive but
has not designated a health care representative. or if neither the
designated health care representative or any alternate designee is
able or available to serve, the instruction directive shall be
legally operative. If the instruction directive provides clear and
unambiguous guidance under the circumstances, it shall be
honored in accordance with its specific terms by a legally
appointed guardian. if any, family members, the attending
physician, nurses. other health care professionals, health care
institutions, and others acting on the patient's behalf.

b. If the instruction directive is, in the exercise of reasonable
judgment, not specific to the patient's medical condition and the
treatment alternatives, the attending physician, in consultation
with a legally appointed guardian. if any, family members. or
others acting on the patient's behalf, shall exercise reasonable
judgment to effectuate the wishes of the patient, giving fuil
weight to the terms, intent, and spirit of the instruction
directive. Departure from the specific terms and provisions of
the instruction directive shall be based upon clearly articulate
factors not foreseen or contemplated by the instruction directive,
including, but not limited to, the circumstances of the patient's
medical condition.

c. Nothing in this act shall be construed to impair the legal
force and effect of an instruction directive executed prior to the
effective date of this act. )

13. a. In addition to any rights and responsibilities recognized
or imposed by, or pursuant to, this act, or any other law, a health
care institution shall have the following rights and responsibilities:

(1) A health care institution shall adopt such policies and
practices as are necessary to provide for routine inquiry, at the
time of admission and at such other times as are appropriate
under the circumstances, concerning the existence and location
of an advance directive.

(2) A health care institution shall adopt such policies and
practices as are necessary to provide appropriate informational
materials concerning advance directives to all interested patients
and their families and health care representatives, and to assist
patients interested in discussing and executing an advance
directive. 7

(3) A health care institution shall adopt such policies and
practices as are necessary to educate patients and their families
and health care representatives about the availability, benefits
and burdens of rehabilitative treatment, therapy and services.
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including but not limited to, family and social services. self-help
and advocacy services. employment and community living, and
use of assistive devices. A health care institution shall. in
consultation with the attending physician, assure that such
information is discussed with a patient and his health care
representative and made a part of the decision making process
set forth in section 11 of this act, as appropriate under the
circumstances.

(4) In situations in which a transfer of care is necessary,
including a transfer for the purpose of effectuating a patient’s
wishes regarding the withholding or withdrawing of
life-sustaining treatment or artificially provided fluids and
nutrition necessary to sustain life, a health care institution shall,
in consultation with the attending physician, take all reasonable
steps to effect the appropriate, respectful and timely transfer of
the patient to the care of an alternative health care professional
or institution, as necessary, and shall assure that the patient is
not abandoned or treated disrespectfully. In such circumstances.
a health care institution shall assure the timely transfer of the
patient's medical records, including a copy of the patient’s
advance directive.

(5) A health care institution shall establish procedures and
practices for dispute resolution, in accordance with section 14 of
this act.

(6) A health care institution shall adopt such policies and
practices as are necessary to inform physicians, nurses and other
health care professionals of their rights and responsibilities under
this act, to assure that such rights and responsibilities are
understood, and to provide a forum for discussion and
consultation regarding the requirements of this act.

b. A private, religiously-affiliated health care institution may
develop institutional policies and  practices defining
circumstances in which it will decline to participate in the
withholding or withdrawing of specified life-sustaining
treatments or artificially provided fluids and nutrition necessary
to sustamn life. Such policies and practices shall be written, and
shall be properly communicated to patients and their families and
health care representatives prior to or upon the patient's
admission, or as soon after admission as is practicable.

If the institutional policies and practices appear to conflict
with the legal rights of a patient wishing to forego health care.
the health care institution shall attempt to resolve the conflict,
and if a mutually satisfactory accommodation cannot be reached,
shall take all reasonable steps to effect the appropriate, timely
and respectful transfer of the patient to the care of another
health care institution appropriate to the patient's needs, and
shall assure that the patient is not abandoned or treated
disrespectfully.
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c. Nothing in this act shall be construed to require a health
care institution to participate in the beginning, continuing,
withholding or withdrawing of health care in a manner contrary
to law or accepted medical standards.

14. a. In the event of disagreement among the patient, health
care representative and attending physician concerning the
patient's decision making capacity or the appropriate
interpretation and application of the terms of an advance
directive to the patient's course of treatment, the parties shall
seek to resolve the disagreement by means of procedures and
practices established by the health care institution, including but
not limited to, consultation with an institutional ethics
committee, or with a person designated by the health care
institution for this purpose.

b. A health care professional involved in the patient's care,
other than the attending physician, or an administrator of a
health care institution may also invoke the dispute resolution
process established by the health care institution to seek to
resolve a disagreement concerning the patient's decision making
capacity or the appropriate interpretation and application of the
terms of an advance directive.

c. If disagreement cannot be reconciled through an
institutional dispute resolution process, the parties may seek
resolution in a court of competent jurisdiction.

15. a. Consistent with the terms of an advance directive and
the provisions of this act, life-sustaining treatment, other than
artificially provided fluids and nutrition necessary to sustain life,
may be withheld or withdrawn from a patient in the following
circumstances:

(1) When the life-sustaining treatment is experimental and not
a proven therapy, or is likely to be ineffective or futile in
prolonging life, or is likely to merely prolong an imminent dying
process;

(2) When the patient is permanently unconscious, as
determined by the attending physician and confirmed by a second
qualified physician;

(3) When the patient is in a terminal condition, as determined
by the attending physician and confirmed by a second qualified
physician; or

(4) In the event none of the above circumstances applies, when
the patient has a serious irreversible illness or condition, and the
likely risks and burdens associated with the medical intervention
to be withheld or withdrawn may reasonably be judged to
outweigh the likely benefits to the patient from such
intervention, and imposition of the medical intervention on an
unwilling patient would be inhumane. In such cases prior to
implementing a decision to withhold or withdraw life-sustaining
treatment, the attending physician shall promptly seek
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consultation with a qualified institutional or regional reviewing
body in accordance with section 18 of this act, or shall promptly
seek approval of a public agency recognized by law for this
purpose.

b. Nothing in this section shall be construed to impair the
obligations of physicians, nurses and other health care
professionals to provide for the care and comfort of the patient
and to alleviate pain, in accordance with accepted medical and
nursing standards.

c. Nothing in this section shall be construed to abridge any
constitutionally-protected right to refuse treatment. based upon
the free exercise of religion or the right of privacy, under either
the United States Constitution or the Constitution of the State of
New |ersey.

16. a. Consistent with the explicit terms of an advance
directive and the provisions of this act, artificially provided
fluids and nutrition necessary to sustain life may be withheld or
withdrawn from a patient in the following circumstances:

(1) When the artificial provision of fluids and nutrition is likely
to be ineffective or futile in prolonging life. or is dkely to merely
prolong an imminent dying process;

(2) When the patient |is permanently unconscious, as
determined by the attending physician and confirmed by a second
qualified physician; or

(3) When the patient is in a terminal condition, as determined
by the attending physician and confirmed by a second qualified
physician, and the likely risks and burdens associated with the
least burdensome treatment modality likely to be effective may
reasonably be judged to outweigh the likely benefits to the
patient from such intervention, and imposition of the intervention
on an unwilling patient would be inhumane. In such cases. prior
to implementing a decision to withhold or withdraw artificially
provided fluids and nutrition, the attending physician shall seek
prompt consultation with a quaﬁfied institutional or regional
reviewing body in accordance with section 18 of this act, or shall
promptly seek approval of a public agency recognized by law for
this purpose.

b. Nothing in this section shall be construed to provide
authorization for the health care representative, or any other
individual acting pursuant to this act. to direct or implement the
withholding or withdrawal of artificially provided fluids and
nutrition necessary to sustain life in the absence of explicit
instructions to tnat effect in the patient's advance directive.

c. Nothing in this section shall be construed to impair the
obligations of a physician, nurse or other health care professional
to provide for the care and comfort of the patient and to
alleviate pain, in accordance with accepted medical and nursing
standards.
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d. Nothing in this section shall be construed to abridge any .
constitutionally-protected right to refuse treatment, based upon
the free exercise of religion or the right of privacy, under either
the United States Constitution or the Constitution of the State of
New Jersey.

17. a. Consistent with the terms of an advance directive and
the provisions of this act, the attending physician may issue a do
not resuscitate order.

b. A do not resuscitate order shall be entered in writing in the
patient's medical records prior to implementation of the order.

c. Nothing in this act shall be construed to impair any existing
legal authority to issue a do not resuscitate order when the
patient has not executed an advance directive.

18. a. An institutional or regional reviewing body which
engages in prospective case consultation pursuant to paragraph
(4) of subsection a. of section 15 and paragraph (3) of subsection
a. of section 16 of this act shall advise the attending physician,
patient and health care representative whether it believes that
the withholding or withdrawal of the medical intervention under
consideration would be in conformity with the requirements of
this act, including without limitation: whether such action would
be within the scope of the patient's advance directive; whether it
may reasonably be judged that the likely risks and burdens
associated with the medical intervention to be withheld or
withdrawn outweigh its likely benefits; and whether it may
reasonably be judged that imposition of the medical intervention
on an unwilling patient would be inhumane. The attending
physician. patient and health care representative shall also be

- advised of any other course of diagnosis or treatment

recommended for consideration.

The advice of the institutional or regional reviewing body shall
be documented in the patient’s medical records.

b. The advice of an institutional or regional reviewing body
acting in accordance with subsection a. of this section is not
legally binding. A health care representative, attending
physician, nurse, or other health care professional who believes
the advice should not be followed may choose to:

(1) Pursue an alternative course of treatment for the patient.
In this case, no immunity is conferred upon such actions by this
act, and the individual is subject to civil and criminal liability and
may be subject to’ discipline by the respective State licensing
board for professional misconduct;

(2) Seek review by a public agency recognized by law for this
purpose: or

(3) Seek review by a court of competent jurisdiction.

c. Nothing in this section shall preclude the transfer of the
patient to another appropriate health care professional or health
care institution. [n this case the health care institution



© O N D U e LN

— e e e e e s
N O e LW N= O

18

responsible for the patient’s care shall assure that the health
care professional or health care institution to which the patient is
transferred is properly informed of the advice given by the
institutional or regional reviewing body.

d. An institutional or regional reviewing body acting in
accordance with subsection a. of this section shall conform to
standards established by law and shall be subject to periodic
accreditation and review under procedures established by law.

19. a. Nothing in this act shall be construed to alter, amend or
revoke the rights and responsibilities under existing law of health
care institutions not governed by the provisions of this act.

b. Nothing in this act shall be construed to preclude mental
health institutions, facilities or agencies., or institutions,
facilities or agencies for the developmentally disabled. from
respecting an advance directive for health care executed by a
patient or resident pursuant to this act.

c. The provisions of this act shall not be construed to require
emergency personnel, including paid or volunteer fire fighters:
paramedics; members of an ambulance team, rescue squad. or
mobile intensive care unit; or emergency room personnel of a
licensed health care institution, to withhold or withdraw
emergency care in circumstances which do not afford reasonable
opportunity for careful review and evaluation of an advance
directive without endangering the life of the patient.

20. In accordance with the "Administrative Procedure Act.”
P.L.1968, c.410 (C.52:14B-1 et seq.) the Department of Health
shall establish rules and regulations necessary to carry out the
provisions of this act. The rules and regulations shall require a
health care institution to adopt policies and practices designed to:

a. Make routine inquiry, at the time of admission and at such
other times as are appropriate under the circumstances,
concerning the existence and location of an advance directive;

b. Provide appropriate informational materials concerning
advance directives to all interested patients and their famlies

. and health care representatives, and to assist patients interested

in discussing and executing an advance directive;

c. Educate patients and their families and health care
representatives about the availability, benefits and burdens of
rehabilitative treatment, therapy and services, as appropriate;

d. In cooperation with the respective State licensing boards,
inform physicians, nurses, and other health care professionals of
their rights and responsibilities under this act. to assure that the
rights and responsibilities are understood, and to provide a forum
for discussion and consultation regarding the requirements of this
act; and :

e. Otherwise comply with the provisions of this act, including
procedures for reporting to the department by health care
institutions, and the gathering of such additional data as is
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reasonably necessary to oversee and evaluate the implementation
of this act. The Department of Health shall seek to minimize the
burdens of record-keeping imposed by the rules and regulations
and shall seek to assure the appropriate confidentiality of patient
records.

21. The Department of Health and the New Jersey Commission
on Legal and Ethical Problems in the Delivery of Health Care
established pursuant to P.L.1985, c.363 (C.52:9Y-1 et seq.), shall
jointly evaluate the implementation of this act and report to the
Governor and the Legislature, including recommendations for any
changes deemed necessary, within five years from the effective
date of this act.

22. a. A health care representative shall not be subject to
criminal or civil liability for any actions performed in good faith
and in accordance with the provisions of this act:

(1) To carry out the terms of an advance directive; or

(2) To follow and implement the advice of an institutional or
regional reviewing body acting in accordance with subsection a.
of section 18 of this act.

b. A health care professional shall not be subject to criminal
or civil liability or to discipline by the health care institution or
the respective State licensing board for professional misconduct
for any actions performed in good faith and in accordance with
the provisions of this act and accepted professional standards:

(1) To carry out the terms of an advance directive:; or

(2) To follow and implement the advice of an institutional or
regional reviewing body acting in accordance with subsection a.
of section 18 of this act.

c. A health care institution shall not be subject to criminal or
civil liability for any actions performed in good faith and in
accordance with the provisions of this act to carry out the terms
of an advance directive.

23. The absence of an advance directive shall create no
presumption with respect to a patient's wishes regarding the
provision, withholding or withdrawing of any form of health care.
The provisions of this act do not apply to persons who have not
executed an advance directive.

24, The execution of an advance directive pursuant to this act
shall not in any manner affect, impair or modify the terms of, or
rights or obligations created under, any existing policy of health
insurance, life insurance or annuity, or governmental benefits
program. No health care practitioner or other health care
provider, and no heaith service plan, insurer, or governmental
authority, shall deny coverage or exclude from the benefits of
service any individual because that individual has executed or has
not executed an advance directive. The execution, or
non-execution, of an advance directive shall not be made a
condition of coverage under any policy of health insurance, life
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insurance or annuity, or governmental benefits program.

25. An advance directive executed in another state in
compliance with the laws of that state or the State of New
Jersey is validly executed for purposes of this act. An advance
directive executed in a foreign country in compliance with the
laws of that country or the State of New Jersey, and not contrary
to the public policy of this State, is validly executed for purposes
of this act.

26. a. The withholding or withdrawing of life-sustaining
treatment pursuant to section 15 of this act or of artificially
provided fluids and nutrition necessary to sustain life pursuant to
section 16 of this act. when performed in good faith, and in
accordance with the terms of an advance directive and the
provisions of this act, shall not constitute homicide. suicide,
assisted suicide, or active euthanasia.

b. To the extent any of the provisions of this act are
inconsistent with P.L.1971. c.373 (C.46:2B-8 et seq.) concerning
the designation of a health care representative, the provisions of
this act shall supersede those of P.L.1971, c¢.373 (C.46:2B-8
et seq.).

Durable powers of attorney for health care executed pursuant
to P.L.1971, ¢.373 (C.46:2B-8 et seq.) prior to the effective date
of this act shall have the same legal force and effect as if they
had been executed in accordance with the provisions of this act.

c. Nothing in this act shall be construed to impair the rights of
emancipated minors under existing law.

27. The Office of the Ombudsman for the Institutionalized
Elderly shall adopt policies and practices necessary to comply
with the requirements of P.L. , c. (C. ) (now pending
before the Legislature as this bill), and shall make a written
statement of its obligations under that act available to the public.

28. The Office of the Public Guardian for Elderly Adults shall
adopt policies and practices necessary to comply with the
requirements of P.L. , c. (C. ) (now pending before the
Legislature as this bill), and shall make a written statement of its
obligations under that act available to the public.

29. a. A health care professional who willfully fails to act in
accordance with practices and procedures established by this act
is subject to discipline for professional misconduct pursuant to
P.L.1978, c.73 (C.45:1-21).

b. A health care institution that willfully fails to act in
accordance with practices and procedures established by this act
shall be subject to a fine of not more than $1.000 for each
offense. For the purposes of this subsection, each violation shall
constitute a separate offense. Penalties for violations of this act
shall be recovered in a summary civil proceeding, brought in the
name of the State in a court of competent jurisdiction pursuant
to "the penalty enforcement law,” N.].S.2A:58-1 et seq.
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c. The following acts constitute crimes:

(1) To willfully conceal, cancel. deface. obliterate or withhold
personal knowledge of an advance directive or a modification or
revocation thereof, without the declarant's consent. is a crime of
the fourth degree.

(2) To falsify or forge an advance directive or a modification
or revocation thereof of another individual is a crime of the
fourth degree.

(3) To coerce or fraudulently induce the execution of an
advance directive or a modification or revocation thereof is a
crime of the fourth degree.

(4) To require or prohibit the execution of an advance
directive or a modification or revocation thereof as a condition
of coverage under any policy of health insurance, life insurance
or annuity, or governmental benefits program, or as a condition
of the provision of health care is a crime of the fourth degree.

d. The sanctions provided in this section shall not be construed
to repeal any sanctions applicable under other law.

30. This act shall take effect 180 days after the date of
enactment.

STATEMENT

This bill establishes procedures for the execution of advance
directives for health care. According to the bill, advance
directives for health care may encompass both the designation of
a health care representative, known as a proxy directive, and a
statement of personal wishes regarding health care in the event
of loss of decision making capacity, known as an instruction
directive.

The purpose of this bill is to assure the respect for patients’
previously expressed wishes when the capacity to participate
actively in health care decision making has been lost or
impaired. The bill establishes a procedure that facilitates and
encourages a sound decision making process in which patients,
their families and health care representatives, physicians, and
other health care professionals are active participants. In
addition, the bill provides the necessary and appropriate
safeguards ' concerning the termination of life-sustaining
treatment for incompetent patients.

The bill provides that:

(1) An advance directive becomes operative when it is
transmitted to the attending physician or to the health care
institution, and when the person is determined to lack decision
making capacity.

(2) Once operative. the advance directive designating a health
care representative confers upon that person the legal authority
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to participate in the decision making process and to make health
care decisions on the patient s behalf.

(3) In the absence of a designated health care representative
an instruction directive. once operative, shall be respected and
implemented.

(4) Life-sustaining treatment or artificially provided fluids and
nutrition necessary to sustain life may be withheld or withdrawn
from a patient pursuant to an advance directive only in certain
specified circumstances.

(5) An impaired patient’s contemporaneously expressed wish
that medically appropriate life sustaining treatment or
artificially provided fluids and nutrition necessary to sustain life
be provided shall take precedence over any contrary decision of
the health care representative and any contrary statement in the
patient's instruction directive.

(6) A declarant’s directive to withhold or withdraw artificially
provided fluids and nutrition must be explicitly stated in an
advance directive.

(7) Health care professionals may decline to participate in the
withholding or withdrawing of life-sustaining treatment or
artificially provided fluids and nutrtion necessary to sustain life
on the basis of sincerely held personal or professional
convictions. I[n such cases the health care professional shall
facilitate the appropriate, respectful and timely transfer of the
patient's care. .

(8) Private, religiously-affiliated health care institutions may
adopt institutional policies and practices defining circumstances
in which they will decline to participate in the withholding or
withdrawing of life-sustaining treatment or artificially provided
fluids and nutrition necessary to sustain life.

(9) Individuals and institutions acting in good faith and in
accordance with the provisions of this act to carry out the terms
of an advance directive shall be immune from legal liability and
from discipline for unprofessional conduct.

This bill is the result of the work of the New Jersey
Commission on Legal and Ethical Problems in the Delivery of
Health Care, established pursuant to P.L.1985, c.363 (C.52:9Y-1
et seq.). This commission was established by the Legislature in
1985 to provide a comprehensive and scholarly examination of the
legal and ethical dilemmas in the delivery of health care posed by
modem advances in science and medicine.

CIVIL JUSTICE

Designated the "New Jersey Advance Directives for Health Care
Act.”
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ASSEMBLY, No. 2957
STATE OF NEW JERSEY

INTRODUCED FEBRUARY 8, 1990

By Assemblymen KRONICK, KENNY, Roma
and Assemblywoman Ogden

AN ACT allowing an adult to execute a directive providing that
life-sustaining procedures be withheld or withdrawn in the
event of terminal illness, prescribing the form of the directive
and providing for the means of revocation thereof.

BE IT ENACTED by the Senate and General Assembly of the
State of New Jersey:

1. This act shall be known and may be cited as the "Natural
Death Act.”

2. As used in this act:

a. "Attending physician” means the physician selected by, or
assigned to, the patient who has primary responsibility for the
treatment and care of the patient.

b. "Directive" means a written document voluntarily executed
by the declarant in accordance with the requirements of section
3. The directive, or a copy of the directive, shall be made part of
the patient's medical records.

c. "Life-sustaining procedure” means any medical procedure
or intervention which utilizes mechanical or other artificial
means to sustain, restore, or supplant a vital function, which,
when applied to a qualified patient, would serve only to
artificially prolong the moment of death and where, in the
judgment of the attending physician, death is imminent whether
or not the procedures are utilized. "Life-sustaining procedure”
shall not include the administration of medication or the
performance of any medical procedure deemed necessary to
alleviate pain.

d. "Physician" means an individual licensed to practice
medicine and surgery by the State Board of Medical Examiners.

e. "Qualified patient” means a patient diagnosed and certified
in writing to be afflicted with a terminal condition by two
physicians, one of whom shall be the attending physician, who
have personally examined the patient.

f. "Terminal condition” means an incurable condition caused
by injury, disease, or illness, which, regardless of the application
of life-sustaining procedures, would, within reasonable medical
judgment, produce death, and where the application of
life-sustaining procedures serve only to postpone the moment of
death of the patient.

3. Any adult person may execute a directive directing the
withholding or withdrawal of life-sustaining procedures in the
event of a terminal condition. The directive shall be executed



O 0O NN D U e W

[ ol
W e W= O

s

-n.h.&z.c-.sa.b-h.h.c.pummwwumwuumwnmmwmmmmw»-4.-
coon\xmo\.th»-aowm\zmm»w&wowm\:mmpwwwou:oo\n

A2957

The declarant has been personally known to me and I believe him
or her to be of sound mind. [ am not related to the declarant by
blood or marriage, nor would I be entitled to any portion of the
declarant's estate on his decease, nor am [ the attending
physician of the declarant or an employee of the attending
physician or a health facility in which the declarant is a patient.
or a patient in the health care facility in which the declarant is
patient, or any person who has a claim against any portion of the
estate of the declarant upon his decease.

Witness.......cocovvvviniennnns
Witness......ocovevvininiininns
State of New Jersey
County of ..vvveevereiiniiriierninnnnn
Before me, the undersigned authority, on this day personally
appeared...........ccviiiniiianreeeeiiiin , and........ce.ee , known to me to

be the declarant and witnesses whose names are subscribed to the
foregoing instrument in their respective capacities, and, all of
these persons being by me duly swom, the declarant,
.......................... , declared to me and to the witnesses in my
presence that the instrument is his Directive to Physicians, and
that he had willingly and voluntarily made and executed it as his
free act and deed for the purpose therein expressed.

Declarant................. JO
Witness......ccccvvevennnnnnns
Witness......occvveeuiinninnnns
Subscribed and acknowledged before me by the Declarant,
............................... , and by the witnesses,....................., and
............................... . on this day of
.................................. 190
Notary Public in and for

........................ , County, New Jersey.

4. a. A directive may be revoked at any time by the declarant,
without regard to his mental state or competency, by any of the
following methods: )

(1) By being canceled, defaced, obliterated. bumt, torn. or
otherwise destroyed by the declarant or by some person in his
presence and by his direction;

(2) By a written revocation of the declarant expressing his
intent to revoke signed and dated by the declarant. The
revocation shall become effective only on communication to an
attending physician by the declarant or by a person acting on
behalf of the declarant or by mailing the revocation to an
attending physician. An attending physician or his designee shall
record in the patient's medical record the time and date when he
received notification of the written revocation and shall enter
the word "VOID" on each page of the copy of the directive in the
patient's medical records; or

(3) By a verbal expression by the declarant of his intent to
revoke the directive. The revocation shall become effective only
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physician to be undertaken are in accord with the existing desires
of the qualified patient and are communicated to the patient.

b. If the declarant was a qualified patient at least 14 days
prior to executing or reexecuting the directive, the directive
shall be conclusively presumed, unless revoked, to be the
directions of the patient regarding the withholding or withdrawal
of life-sustaining procedures. No physician, and no health
professional acting under the direction of a physician, shall be
criminally or civilly liable for failing to effectuate the directive
of the qualified patient pursuant to this subsection. A failure by
a physician to effectuate the directive of a qualified patient
pursuant to this subsection may constitute unprofessional conduct
if the physician refuses to make the necessary arrangements or
fails to take the necessary steps to effect the transfer of the
qualified patient to another physician who will effectuate the
directive of the qualified patient.

c. If the declarant becomes a qualified patient subsequent to
executing the directive, and has not subsequently reexecuted the
directive, the attending physician may give weight to the
directive as evidence of the patient's directions regarding the
withholding or withdrawal of life-sustaining procedures and may
consider other factors, such as information from the patient's
famiiy or the nature of the patient's illness, injury, or disease, in
determining whether the totality of circumstances known to the
attending physician justified effectuating the directive. No
physician, and no health professional acting under the direction of
a physician, shall be criminally or civilly liable for failing to
effectuate the directive of the qualified patient pursuant to this
subsection.

8. a. The withholding or withdrawal of life-sustaining
procedures from a qualified patient in accordance with the
provisions of this act shall not, for any purpose, constitute a
suicide.

b. Making of a directive pursuant to section 3 of this act shall
not restrict, inhibit, or impair in any manner the sale,
procurement, or issuance of any policy of life insurance, nor shall
it be deemed to modify the terms of an existing policy of life
insurance. No policy of life insurance shall be legally impaired or
invalidated in any manner by the withholding or withdrawal of
life-sustaining procedures from an insured qualified patient,
notwithstanding any term of the policy to the contrary.

c. No physician, health facility, or other health provider, and
no health care service plan or insurer issuing insurance, may
require any person to execute a directive as a condition for being
insured for, or receiving, health care services nor may the
execution or failure to execute a directive be considered in any
way in establishing the premiums for insurance.

9. A person who purposely conceals, cancels, defaces,
obliterates, or damages the directive of another without the
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revocation with the intent to cause a withholding or withdrawal
of life-sustaining procedures contrary to the wishes of the
declarant and thereby causes life-sustaining procedures to the
withheld or withdrawn, and death to thereby be hastened, would
be subject to prosecution for criminal homicide.

JUDICIARY

The "Natural Death Act.”



F U e LN e

w

10
11
12
13

15
16
17
18
19
20
2
22
23
24
25
28
27
28
29
30
31
32
33
34
35
36
37
38
39
40
11
42

SENATE, No. 1208
STATE OF NEW JERSEY

PRE-FILED FOR INTRODUCTION IN THE 1990 SESSION
By Senator AMBROSIO

AN ACT concerning the determination of death. enacting the
New [ersey Declaration of Death Act and supplementing Title
26 of the Revised Statutes.

BE [T ENACTED by the Senate and General Assembly of the
State nf New Jersey:

1. a. This act shall be known and may be cited as the 'New
Jersey Declaration of Death Act."

b. The death of an individual shall be declared in accordance
with the provisions of this act.

2. An individual who has sustained irreversible cessation of all
circulatory and respiratory functions, as determined in
accordance with currently accepted medical standards. shail be
declared dead.

3. Subject to the standards, procedures and exemptions
established in accordance with sections 4, 5, and 6 of this act, an
individual whose circulatory and respiratory functions can be
maintained solely by artificial means, and who has sustained
irreversible cessation of all functions of the entire brain,
inciuding the brain stem, shall be declared dead.

4. a. A declaration of death upon the basis of neurological
criteria pursuant to section 3 of this act shall be made by a
licensed physician professionally qualified by speciaity or
expertise, in accordance with currently accepted medical
standards and additional requirements, including appropriate
confirmatory tests, as are provided pursuant to this act.

b. Subject to the provisions of this act, the Department of
Health, jointly with the Board of Medical Examiners. shall adopt,
and from time to time revise, regulations setting forth (1)
requirements, by specialty or expertise, for physicians authorized
to declare death upon the basis of neurological criteria; and (2)
currently accepted medical standards, including criteria, tests
and procedures, to govern declarations of death upon the basis of
neurological criteria. The initial regulations shall be issued
within 120 days of the enactment of this act.

c. If the individual to be declared dead upon the basis of
neurological criteria is or may be an organ donor, the physician
who makes the declaration that death has occurred shall not be
the organ transpiant surgeon, the attending physician of the organ
recipient, nor otherwise an individual subject to a potentially
significant conflict of interest relating to procedures for organ
procurement.



-
- O OW M N DO U - W

4~.t-s..b.b-ca.c-»&uwuuwuuuuuNNNNNNNNNm.—.—a,—.-r-.—-.—a.-
m\zam.huNHowmﬂmmaunwomm\zmmauNMcom\amm.r.um

S1208

d. If death is to be declared upon the basis of neurological
criteria. the tume of death shall be upon the conclusion of
definitive clinical examinations and any confirmation necessary
to determine the irreversible cessation of all functions of the
entire drawn, inciuding the brain stem.

5. The death of an individual shall not be declared upon the
basis of neurological criteria pursuant to sections 3 and + of this
act when such a declaration would violate the personal religious
beliefs or moral convictions of that individual and when that fact
has been communicated to, or should, pursuant to the provisions
of section &, reasonably be known by, the licensed physician
authorized to declare death. I[n these cases, death shall be
declared. and the tume of death fixed, solely upon the basis of
traditional cardio-respiratory critema pursuant to section 2 of
this act.

6. a. Prior to declaring an individual dead upon the basis of
neurological criteria pursuant to sections 3 and 4 of this act. the
licensed physician authorized to declare death, or another
responsible person designated for that purpose, shall make
reasonable efforts, in good faith, to determine whether this
declaration would violate the personal religious beliefs or moral
convictions of that individual. These efforts shall include, as is
approprate under the circumstances, review of available medical
records, including advance directives for health care, and
reasonable efforts to contact a person or persons, such as a
family member, personal physician, religious leader. or friend,
who maintained a close association with the individual sufficient
to render that person knowledgeable concerning the nature and
content of the individual's personal religious beliefs or moral
convictions.

b. If a claim of exemption is reasonably advanced on the
individual's behalf under this act, a physician or other health
care pravider responsible for the treatment and care of that
individual shall:

(1) refrain from declaring the individual dead upon the basis of
neurological criteria; and

(2) refrain from discontinuing, solely upon the basis of the
individual’s neurological status, mechanical or other artificial
means employed to maintain the individual's circulatory or
respiratory functions.

7. A licensed health care practitioner, hospital, or the health
care provider who acts in good faith and in accordance with
currently accepted medical standards to execute the provisions of
this act and any rules, regulations issued by the Department of
Health or the Board of Medical Examiners pursuant to this act.
shall not be subject to crumunal or civil liability or to discipline
for unprofessional conduct with respect to those actions. These
immunities shall extend to conduct in conformity with the
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provisions of this act following enactment of this act but prior to
its effective date.

8. Changes in pre-existing criteria for the declaration of death
effectuated by the legal recognition of modern neurological
criteria shall not in any manner affect, impair or modify the
terms of, or rights or obligations created under. any existing
policy of health insurance. life insurance or annuity, or
governmental benefits program. No health care practitioner or
other health care provider, and no heaith service plan. insurer, or
governmental authority, shall deny coverage or exclude from the
benefits of service any individual solely because of that
individual's personal religious beliefs or moral convictions
regarding the application of neurological criteria for declaring
death.

9. a. Pursuant to the "Administrative Procedure Act."
P.L.1968. c.410 (C.52:14B-1 et seq.) the Department of Health
shall establish rules, regulations. policies and practices as may be
necessary to collect annual reports from health care institutions.
to gather additional data as is reasonably necessary, to oversee
and evaluate the implementation of this act, including provisions
reiating to the exemption procedure established pursuant to
sections 5 and 6 of this act. The department shall seek to
minimize the burdens of record-keeping imposed by these rules.
regulations, policies and practices, and shall seek to assure the
appropriate confidentiality of patient records.

b. The Department of Health, the Board of Medical Examiners.
and the New Jersey Commission on Legal and Ethical Probiems in
the Delivery of Health Care shall jointly evaluate the
implementation of this act and report to the Legislature,
including recommendations for any changes deemed necessary,
within five years from the effective date of this act.

10. If any provision of this act or its application to any
individual or circumstance is held invalid, the invalidity shail not
affect other provisions or applications of this act which can be
given effect without the invalid provision or application, and to
this end the provisions of this act are severabie.

11. This act shall take effect on the 180th day following the
date of its enactment.

HEALTH

Enacts the "New Jersey Declaration of Death Act.”
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ASSEMBLYWOMAN MARLENE LYNCH FORD (Chairman): Okay, I
think we are going to get started now. Pat, will you call the
roll please?

MS. NAGLE (Committee Aide): Assemblyman Stuhltrager?

ASSEMBLYMAN STUHLTRAGER: Here.

MS. NAGLE: Assemblyman-—-—

ASSEMBLYWOMAN FORD: Excuse me, we are doing to get
started now. (referring to disturbance from audience)

MS. NAGLE: Assemblyman Shusted?

ASSEMBLYMAN SHUSTED: Here.

MS. NAGLE: Assemblyman Pelly?

ASSEMBLYMAN PELLY: Here.

MS. NAGLE: Assemblywoman Ford?

ASSEMBLYWOMAN FORD: Here.

Today we're holding a public hearing on the numerous
bills that are in the Assembly and have been assigned to the
Assembly Judiciary Committee, dealing with the issues of
medical directives, -- what's commonly known as the living will
issue —- and also the declaration of death issue.

I wanted to hold this on a 1long legislative day
because I think that gives us the opportunity, without the
pressure of any time constraints, to hear the many people who
have expressed interest on these 1issues; to hear from the
sponsors of the various 1legislation, as to the differences
among the bills, and why perhaps one particular bill is more
appropriate than another.

The first person I would like to hear from is Senator
Ambrosio, who  has really taken the lead on this 1issue in the
Senate. So Senator, if you are ready with your testimony we'd
like to take that right now.

S ENATOR GABRTIEL M. AMBROSTIO: Thank
you, Chairwoman, and members of the Committee. The series of
bills that you are considering today 1literally deal with 1life
and death. They're not easy issues. They're not issues that




are Republican or Democratic issues. They're not liberal or
conservative issues, but they are extremely important to the
people of our State. They become increasingly more important
each day as the exploding medical technological revolution
literally allows us the sustain people between life and death,
for an unlimited period of time.

There are two bills that are on your agenda today that
I am the sponsor of. One is called the "Declaration of Death
Act" in which, Assemblyman Kamin is the sponsor of an identical
bill in the Assembly, and the second one is the "Advance
Directives Bill" otherwise known as the living will legislation.

I really would just like to give you a very brief
history of how these two bills got to your Committee. As you
are aware-— I'm sure the Committee members are aware that New
Jersey is one of the leading states in the nation in terms of
our Supreme Court activity in dealing with death and dying
issues; so much so that approximately 46 states have adopted
living will legislation, primarily based upon the rationale and
the decisions of the New Jersey Supreme Court.

New Jersey 1is one of the few remaining jurisdictions
that does not have a 1living will bill in place. The
Legislature, recognizing the need for us to clarify New Jersey
policy in this area, in 1985 established the Bioethics
Commission and directed this Commission to conduct a scholarly
review of the laws of this State and to come up with suggested
legislation to deal with these very very critical issues.

I served —— and I still serve -- as a member of that
Commission, which is a bipartisan Commission made up of 27
representatives who have worked very very diligently over the
past three years to come up with this proposed legislation.

You're going to hear from the Executive Director and
the Chairman of the Commission who will give you an overview of
the pains that were taken to delve into the questions that
these two bills present to you. I'm not going to do that. I'm



going to let others do that. 1I'd like to Jjust discuss the two
bills very briefly in terms of their content. The first one is
the Declaration of Death Act, which recognizes -- what 1is
already existing law in our State -- that death should be
declared based upon neurological criteria, because a person
whose brain has been totally destroyed is —-- in all senses of
the word —-- dead and should be declared dead.

Our New Jersey Supreme Court has already acted in this
area, in the Strechen case, in which total brain death has been
recognized as a means and a criteria for declaring death. This
is an important issue, because the technological capabilities
that we have today gives us the ability to keep people's hearts
and lungs alive after their brain has been destroyed.
Therefore, it allows us to Kkeep people alive and functioning on
machines; a wish that most people do not want to have -- or at
least want to make the choice as to whether or not that should
happen to them. So, what the Declaration of Death Act does is,
it recognizes what is already existing law and that is, that
total brain death is a criteria for declaring a person dead.

What it does do however, is it goes further and sets
up standards and criteria for how that death should be
declared, and builds in a series of safeguards to insure that
death is not declared prematurely. Before death is declared,
based upon neurological criteria, the appropriate medical and
confirmatory tests are performed and the person is in fact
totally brain-dead. There is one area in this bill that I will
put on the table as one that is still open to debate and
discussion. The Bioethics Commission was made up of members
that had different views on this issue. We heard testimony
from various groups and organizations and various interested
parties.

The bill that is before you, both Assemblyman Kamin's
bill, and my bill, has a provision calling for a religious
exception. That religious exception provision allows a person



whose religion does not recognize total brain death or death by
neurological criteria as a grounds or a method of declaring
someone dead the right not to have the death declared until the
standard method of determining death -- and that is when the
cessation of all cardiopulmonary activity -- 1is arrived at.
That religious exception is one that was built-in to the bill
by the Bioethics Commission as a compromise that was arrived at
after many many hours of debate and discussion.

I will tell you that it is not my personal view that
the religious exception should be in this legislation. You're
going to hear a lot of testimony. And I will tell you that if
the Committee, after hearing all of that testimony, makes a
judgment that the religious exception should not be included in
this legislation, that I, as a sponsor of the Senate Bill,
would accept that amendment. I know that Assemblyman Kamin
will speak on this bill and he may or may not have a different
position on that. So I will leave that for the discussion and
for further deliberation of this Committee, as to whether they
would release this bill without the religious exception. Just
a note; that my personal view is that that exception should not
be in the bill. On the Declaration of Death Act, that is
really the only controversial provision about it, and I will
say nothing more about that bill.

I would 1like to very briefly discuss the Advance
Directives Bill. The State of New Jersey and the State of New
York are the only two states that have established a Bioethics
Commission to 1look into this area. We have conducted
exhaustive hearings and debate on what type of legislation
should be recommended to deal with the issue of advance
directives. The legislation that you have before you is again,
a compilation of a lot of thought and a lot of philosophy, and
built-in, some additional compromises. I would just 1like to
focus on the basic provisions of the bill and the issues that
were compromised, that this Committee may wish to deal with.



The bill is rather straightforward in what it attempts
to do. It recognizes the right of privacy, the right of
self-determination of every individual, and the right of an
individual to control his or her own health care decisions.
What a living will does 1is, it recognizes that that right
should not be lost once a person 1is no longer capable of
communicating his or her wishes. It allows a person, while
they are alive and competent to set forth in writing two things:

1) A person or persons that they wish to designate as
a health care representative, to act in their place, should
they no longer be capable of communicating their decisions.

2) Allows a person to set forth in advance what
specific instructions they wish to have that health care
representative or anyone else making those decisions‘implement.

One is called an advance directive or the appointment
of a health care representative, and the other portion is
called an advance directive or a direction in terms of what
kind of decisions that person would like to have employed 1in
their health care. The bill allows someone to appoint a health
care representative and give instructions, or appoint a health
care representative  without instructions, or to leave
instructions without appointing a health care representative.
The bill then goes on further to deal with the technicalities
and the requirements of how this should be done and how the
advance directive should be implemented. I don't want to go
into the specifics of that bill, beyond what I said, because
you're going to hear a lot of testimony on it.

The one area that was - a controversy in which the
Bioethics Commission recommended a compromise dealt with the
issues of artificially provided fluids and nutrition. The
bill, as you have 1it, recognizes that artificial fluids and
nutrition should be treated separate and apart from other forms
of medical treatment. It provides that a living will can not
be used to withhold or withdraw artificially provided fluids



and nutrition unless the advance directive specifically allows
that to happen. I will tell you that that was a compromise
that was voted on by the Commission in a very close vote,

agreed to have that compromise included in the bill. My
personal view is that that is a compromise that I wish we
hadn't made. I leave on the table the question as to whether

or not that compromise should be eliminated by this Committee,
and that the question of artificially provided fluids and
nutrition -- in my judgment -- is another form of medical
treatment and should not be singled out as a special form of
medical treatment.

Again, you're going to hear testimony on both sides of
that issue and somewhere down the 1line, this Committee will
have to make a judgment as to whether or not my bill and the
corresponding Assembly bill should be amended to eliminate
artificial fluids and nutrition as a special form of medical
treatment.

At this point, Madam Chairwoman, I will step back and
let others speak on these bills. I thank you for considering
these bills today.

ASSEMBLYWOMAN FORD: Thank you, Senator. Assemblyman
Naples has joined us at the Committee table here.

ASSEMBLYMAN NAPLES: I can't vote though, right?
(laughter)

ASSEMBLYWOMAN FORD: No, you can't. If you'd like to
add anything, as one of the sponsors—-

ASSEMBLYMAN NAPLES: Except to say that I agree with
the Senator, that the. inclusion of that which he talked
about-- I think the artificial fluids and nutrition is just
another contribution to 1life without dignity, in the final
analysis. I'll speak on A-16, when it comes up.

ASSEMBLYWOMAN FORD: Assemblyman Kamin?
ASSEMBLYMAN RICHARD C. KA MTIN: Thank
you, Madam Chairman. Good morning members of the Committee. I



think as my colleague, Senator Ambrosio recapped what has
happened over the last four years with this Commission, an
awful lot of work has been done. I'd like to comment on the
two bills, one that I sponsor Jjointly with Senator Ambrosio,
and the one that is sponsored —— the advance directives.

The religious exemption, I think 1is something that 1is
open for debate. However, it was the compromise that did give
the Commission a unanimous vote in support of the language, as
you have it before you. There are some technical amendments, I
believe as well, that would have to be considered and addressed
by the Committee.

There is no question, in both cases, that there is a
need for legislation. I think all of us can agree on that.
But when it comes down to some very gut issues, some very
closely held personal beliefs by people, then there are
differences of opinion. Those differences of opinion are
properly debated here and probably on the floor of the

Legislature. We effectively, on the Commission, worked as a
Committee of the whole. It's not easy to get unanimous
opinions under any set of circumstances; certainly when

everyone 1is participating each and every month and sometimes
more often than that. Their subcommittees also meet each and
every month on the merits of the two pieces of legislation.

I must disagree with some of the opinions expressed
here so far on the second bill, on the advance directives. I
do have a strongly held view that intravenous or artificial
means of food and nutrition, to my mind, is non-debatable. It
is a part of what should be always given to any patient in
need. But again, that is going to be the decision of the
Committee, in how these bills are handled. Since I am not a
sponsor, I have little control on that one, but certainly there
will be some debate here as well as on the floor of the house.

I thank the Committee for addressing these issues, and
once again just echo, and say thank you to the members of the



Commission for their hard work over these many years. I'd like
to single out Alan Weisbard, who was the former Executive
Director, and Rob Olick, who is our current Executive Director,
as well as Paul Armstrong, the current Chairman, and Dan
O'Connell, who served as Chairman, and guided us through the
passage of both of these bills, to get them this far out of the
Commission.

We've worked very hard. The Commission itself has
been functioning under a very strained economic situation, by
having its budget cut for the last two to three years in a row,
yet has been able to complete its business, and help you, and
help the people of New Jersey with advancing, I think, a very
needed agenda, which has been brought before you today. Thank
you Madam Chairman.

ASSEMBLYWOMAN FORD: Thank you, Assemblyman. Okay, I
have a number of people who notified the Committee in advance.
I'm going to try to go through the list of those people, as
they notified the Committee in advance of their interest in
participating on this. The first person I have on my witness
list is Dr. Russell McIntyre.

RUSSELL L. McINTYRE, Th.D.: Good morning.

ASSEMBLYWOMAN FORD: Good morning.

DR. McINTYRE: Thank you very much for the opportunity
to testify. It is my pleasure to appear here as an official
representative of the University of Medicine and Dentistry of
New Jersey. And in that regard, you have received an official
letter from Dr. Stanley Bergen, in support of both bills;
§-1208, the New Jersey Declaration of Death Act, and the bill
S-1211, the New Jersey Advance Directives for Health Care Act.

Let me enter into the record, Dr. Bergen's letter to
you: “"Dear Assemblywoman Ford: The University of Medicine and
Dentistry of New Jersey, wishes to offer its support for two
bills being considered by your Committee: namely, S-1208, the
New Jersey Declaration of Death Act, and S-1211, the New Jersey
Advance Directives for Health Care Act.



"This legislation provides a comprehensivé approach to
living wills and allows competent adults to specify in writing
their medical treatment preferences. The measures also clarify
the uncertainties regarding the 1legal status of advance
directives and the obligations of health care professionals to
honor such documents.

"The concept of brain death and advance directives are
currently recognized by statute in 44 states and the District
of Columbia. These measures will enhance New Jersey's
reputation as a national leader in addressing legal and ethical
dilemmas in the delivery of health care.

"Thank vyou for your consideration of these views.
Sincerely, Stanley S. Bergen, Jr., M.D.; President, University
of Medicine and Dentistry of New Jersey."

My name 1s Russell McIntyre. I am a Professor of
Medical Ethics at the University of Medicine and Dentistry of
New Jersey, the Robert Wood Johnson Medical School.

In 1976, when our State Supreme Court decided the
landmark case of Karen Ann Quinlan, New Jersey, not only
captured the national and international spotlight on these
issues surrounding the care of the critically ill and dying
patients, but it literally created that spotlight. There was
no public discussion of these issues prior to Quinlan. In the
intervening 14 years since Quinlan, these two concepts -- the
declaration of death, based on medical defined neurological
criteria, and the right of person to articulate for themselves,
in written form, their advance directive for health care
decisions -- have become the cornerstones for protecting the
rights of us all.

Undoubtedly, you have heard that many of those who
oppose these bills, claim that if a person signs a living will
or advance directive, they will 1lose their rights forever.
Nothing could be further from the truth. And for the elderly,
who might be closer to death than most of us, it is a cruel and



injurious lie. The Declaration of Death Act on neurological
criteria -- brain death -- requires the complete cessation of
electrical impulses in the total brain, including the brain
stem, which automatically acts to control the mechanical body
functions such as breathing, heartbeat, circulation of the
blood, and peristalsis or movement of our bowels. When we have
lost the electrical impulses in our brain stem, we are dead --
even if we are connected to a respirator -- and the machine is
£i1ling our deceased lungs with air.

The advanced directive legislation allows all of us to
set forth specific directions, as to how we wish to be treated
when we are dying, or have permanently lost the ability to
benefit from the medical technology available to support our
lives. It also allows us to appoint someone that we trust, to
make decisions for us, if we are not competent.

But the bill before you is accommodative. Even those
who reject the notion that patients ought to have this right,
will have the right to say they want everything done to
preserve their 1life for as long as possible. It is my
professional and personal opinion that the citizens of New
Jersey needs these bills in order to protect their wishes, and
their own rights to decide. I strongly urge you to pass both
§-1208, the New Jersey Declaration of Death Act, and S-1211,
the New Jersey Advance Directive for Health Care Act.

Thank you.

ASSEMBLYWOMAN FORD: Thank you very much, Dr.
McIntyre. Steele Chadwell?
S TEETULE R. CHADWELL, ESQ.: Good morning,
Madam Chairwoman, Honorable Committee members, Senator

Ambrosio, Assemblyman Kamin, and distinguished colleagues, and
other members of the public. My name is Steele Chadwell. I am
a member of Cooper, Perskie, April, Niedelman, Wazenheim, and
Levenson; an Atlantic City law firm that represents a number of
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physicians, nurses, health care facilities, and others, who are
involved in New Jersey's health care system as both providers,
and consumers.

Before I became a member of the Health and Hospital
Law Department of Cooper and Perskie, I served as General
Counsel with the New Jersey Office of the Ombudsman for the
Institutionalized Elderly, where I was deeply involved with the
issue before your Committee today. That involvement was on a
theoretical, policy 1level, and also on a practical, personal
level with real patients, their families, and their caregivers.

It was my privilege to first think deeply about, and
then brief, and argue the Peter and Jobes cases for the New
Jersey Supreme Court. But more importantly, over the
five—and-a-half years that I was with the State Ombudsman
Office, it was my Jjob to carefully and conscientiously carry
out New Jersey law according to the Supreme Court's, Conroy and
Peter guidelines. As a result, I saw the issue that is now
before your Committee on a regular basis, and I saw it from a
close-up, personal perspective. Given my experience, with what
is always an intensely, emotional, and highly personal issue
for anyone who faces it, I respectfully submit that you have a
responsibility to act favorably on this bill -- and I am
directing my remarks to Senate Bill No. 1211.

Simply put, this bill will help a lot of New Jerseyans
who need help in circumstances where a living will or a medical
power of attorney comes into play. Experience has shown me how
much a bill like S-1211 is needed; not just on a professional
level, or from a lawmaking perspective, but on the purely
personal level. By that I mean that your Committee should
release this bill for just one reason alone: Its enactment
would help patients, their families, physicians, nurses, social
workers, nursing homes, hospitals, and other health care
facilities, and the many people who staff those facilities.
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The bill's enactment would even help New Jersey
attorneys 1involved in health care law, some of whom face
biocethical dilemmas that recur again and again on a daily basis
-— or regular basis. The bill would help these individuals by
given clear, legal effect, to the patient's choice as expressed
in a living will or medical power of attorney.

Many of our clients have told us that they strongly
feel New Jersey lawmakers should give patients the legal right
to make their own health care decisions. They believe that
those health care choices should be respected under the law.

Now I know I part company here with a number of other
lawyers, in the health and hospital law field, who said, they
would 1like perhaps -- they would prefer a bill that uses
different wording or 1is simpler in form. And in response, I
can only say that we have needed a living will and medical
power of attorney statute on the books in New Jersey even
before the New Jersey Supreme Court encouraged the Legislature
to enact one; first, speaking unanimously in its opinion in the
Conroy case. The Conroy case was decided in January of 1985,
and such a statute still has not been enacted.

If New Jersey had such a statute, but the statute
needed to be amended after the experience of working with it
for a period of time, New Jersey would at least have such a law
on the books. And that law would then have already helped a
great many New Jerseyans 1in health care decisions. New
Jerseyans are going to be making and carrying out these
decisions with or without laws that apply to the health care
dilemmas facing them. These New Jerseyans have wanted your
guidance and your help for some time. I respectfully submit
that they deserve that legal guidance and that help, and that
they deserve it now.

And unless you have a question or two, I'd just 1like
to thank you very much, both personally and on behalf of
Cooper, Perskie, and our clients.
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ASSEMBLYWOMAN FORD: Thank you, Mr. Chadwell. Elmer

Matthews, from the New Jersey Catholic Conference? By the way,
if any member of the Committee has a question for anyone, Jjust
pipe up. That's fine. Thank you, Mr. Matthews.
ELMER M. MATTHEWS, ESQ.: Good morning Madam
Chairman, and members of the Committee. For those of you who
don't know who I am, my name is Elmer Matthews. I serve as
General Counsel to the New Jersey Catholic Conference of
Bishops.

I have appeared before legislative Committees over a
few years now —-—- I have to admit -- on this specific subject.
I can remember testifying before the Senate Judiciary Committee
on Senator Russo's bill on advance directives, that spawned the
creation of the Bioethics Commission; the Commission that I was
privileged to serve on -- leave a preposition dangling -- for
most of the 1life of the Commission, while these bills were
being crafted and drafted. I had to resign from the Commission
just before the actual vote on these final bills, because a
question was raised as to whether in my professional capacity,
as the General Counsel to the Catholic Conference, I could
testify at legislative hearings such as this, because of my
service on the Commission.

I enjoyed my work on the Commission. I believe that
the persons who served on it were worthy, loyal, and dedicated
people. But I'm afraid, as 1is always the case, where
legislatively we talk about issues that are really moral, we
sometimes find ourselves driven to create a morality by
consensus, and unfortunately, that does not too often, serve
the public good.

I don't want to take too much of your time, I know you
have a lengthy witness list, but there are a few things that I
feel bound to say to you and to report to you. There are two
main bills as you have heard from the previbus witnesses, that
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are the subject of this discussion, although your Committee
listing calls for consideration of all of the bills touching on
the subject that are before the Committee.

I will present to the Committee after the hearing, or
after my testimony, a statement of the Conference that deals
with all of the facets of these bills, but I won't presume upon
your ears to talk about them all this morning.

I would 1like to start my testimony by talking
initially about the termination of death bill -— the
Declaration of Death Bill, Senate Bill No. 1208. By the terms
of Senate Bill No. 1208: "An individual whose circulatory and
respiratory functions can be maintained solely by artificial
means and who has sustained an irreversible cessation of all
functions in the entire brain including the brain stem, shall
be declared dead." The New Jersey Catholic Conference supports
this bill because it sets the standard for declaration of death
as total brain-dead.

The bill recognizes that the actual determination of
death is to be limited to those situations where all activity
of the brain has ceased, including that of the brain stem. We
believe it is more within the province of the Legislature and
not the courts to set such a standard. We actually regard this
measure as a protection of human 1life, because it set a
standard as a protection for human 1life, which prevents a
premature termination of any person's death. The bill draws
the line, at life's end, where it should be drawn; not at some
point earlier when health or consciousness is fading.

Interestingly enough, this bill is a product of the
President's Commission, and was originally sponsored in this
Legislature by Senator Russo. It passed both houses with the
support of the New Jersey Catholic Conference about four or
five years ago. That bill was vetoed by Governor Kean because
of the lack of religious exemption as it pertained to Orthodox
Judaic belief -- their understanding of death, according to the
Talmud.
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The Bioethics Commission, as Senator Ambrosio
indicated, struggled long and hard with the problem of this
exemption. And although we supported the bill originally,
without the exemption, we now feel very very strongly in
support of Orthodox Jewry, that this exemption should remain in
the bill. We are talking about the practice of religion, of a
segment of our society, and we strongly support the protection
of the rights of the people of that sect.

The next item on the agenda: The New Jersey Advance
Directives for Health Care Act, S-1211. In addressing S-1211,
we think it is important to know the discussion I just had
about the Declaration of Death Bill -- having been amended to
accommodate the belief of certain religious persuasions. We
submit that similar considerations ought to be given to the
beliefs of other groups who find that §-1211, and similar
legislation raises significant moral problems.

Now we recognize the travails, as I've have indicated,
that have gone into the studies of the Bioethics Commission.
Nevertheless, some of the provisions of this proposal raise
significant moral problems, highlighting the need for serious
debate on the purpose and risk of legislation on this subject.
The Catholic Bishops feel a responsibility to contribute to
this debate. They are concerned that 1legislation, which 1is
ethically unsound, will further compromise the right to life,
and respect for life in our society.

The provisions of the proposed act -- which we will
discuss in this statement —-- are so fundamentally inconsistent
with our moral tradition, that if they remain in the bill in
their present form, it is our opinion and our position that
they will intrude on the religious and moral beliefs of the
substantial majority of the citizens of this State.

The depravation of 1life sustaining treatment, of
fluids, and nutrition, to patients who are not terminally 1ill,
and the absence of a section dealing with the provision of
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these life sustaining measures to a pregnant woman, are the
most notable examples of the deficiencies of this act in our

judgment. Firmly embedded in our moral tradition is the
principle that it is possible to kill innocent persons by acts
of omission as well as acts of commission. Whenever the

failure to provide appropriate medical treatment or adequate
food and fluids carries out a proposal adopted by choice to end
life, such an action is an act of killing by omission. In
short, it 1s passive euthanasia. We absolutely reject
euthanasia, by which we mean any affirmative or deliberate act
or any deliberate omission intended to end life rather than to
permit the natural process of dying.

The most critical provisions of the act involve those
dealing with the decisions to forego life sustaining treatment
and artificially provided fluids and nutrition. Every person
has the duty to preserve his life, care for his own health, and
seek necessary medical care from others, but these principles
do not mean that all possible remedies must be used in all
circumstances. One 1is not obliged to wuse "extraordinary"
means; that is, means which offer no reasonable hope of benefit
or which involve excessive hardship. Such decisions are
complex and should be made by the patient in consultation with
his or her family and physician, whenever possible.

Obviously, the easiest case is presented by a patient
who 1is conscious and competent and has had the opportunity of
full consultation with the medical staff and the family. The
worst scenario would be to create an advance directive statute
which might make the law a partner by virtue of an automatic
triggering of an advance directive; in one case, in creating a
life-threatening situation actually opposed to the best
interests of a non-dying, unconscious, or incompetent patient;
or secondly, in substituting a decision of the remote past,
possibly not geared to the medical and personal realities of
the present.

16



What can readily apply to the truly terminally 1ill
does not, and should not, apply to non-dying patients, even
those who are comatose or unconscious.

A basic point that must be kept in mind is that, for
non-dying patients the discontinuance of fluids and nutrition
does not simply allow the person to die from existing
pathology. It initiates a new cause of death -- starvation or
dehydration. Too often, 1lurking behind the decision to
withdraw fluids and to withdraw nutrition 1is the assumption
that the quality of life has so deteriorated that the patient
would be better off dead. Such thinking opens the door to
euthanasia.

Human 1life, however, 1is a basic good and the
foundation of other goods, notable personal dignity, and human
rights. All reasonable efforts should be made to sustain life,
and thus, there should be a presumption in favor of providing
fluids and nutrition to the unconscious, non-dying patient,
unless or until the benefits of fluids and nutrition are
clearly outweighed by a definite danger or burden to the
patient, or are totally useless. Of and by itself, coma --
permanent of not -- does not justify direct termination of a
patient's 1life. It must be emphasized that the judgment made
here is not that the person's life 1s useless or excessively
burdensome; rather, the judgment made is that the means used to
preserve life are useless or excessively burdensome.

Thus, our position is -- and I've read it so that it
can be explicitly stated -- that the withdrawal or withholding
of life sustaining treatment or the artificial provision of
fluids and nutrition should be 1limited to terminal cases
arising from irreversible pathology from which death is
imminent. Terminal illness would be defined -- by amendments
that we proposed to these bills -- as, "an 1incurable or
irreversible condition that, according to the best available
medical Jjudgment, will result 1in imminent death from an
irreversible pathology."
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The statement, which I will submit to you this
morning, runs about 10 or 12 pages, and I have no intention of
reading that to you. But I would like to emphasize that my
clients -- the Catholic bishops of New Jersey -- are not
opposed to an advance directive bill. We have supported
advance directive bills around the country. We are opposed to
certain provisions of this bill which fly in face of our
theology, of our tradition, and the lives of the members of our
church. And we cannot be more serious in advancing = that
argument to you.

I'd just like to touch upon a couple of other items,
with respect to the language of the bill. You'll see that in
my statement, I have specific amendments directed toward our
criticism: of the bill.

In subsection e. on page two, we would propose to
delete the reference to active euthanasia. It is our position,
that we maintain that there should be no distinction between
active and passive euthanasia. There should be no doubt, for
example, that assisted suicide or omissions, creating a threat
to 1life not otherwise at risk, would clearly constitute
euthanasia.

On page three of our submission, we have added a
definition of euthanasia, the absence of which, in this bill,
is a serious deficiency. Euthanasia means: "Any affirmative or
deliberate act or any deliberate omission intended to end 1life

rather than to permit the natural process of dying." We: have
drawn this formulation from section 11 of the Florida law ——
Life-Prolonging Procedure Act -- which is the citation to which

we refer in our statement.

With respect to the definition of "terminal condition"
-— which again we feel 1is a glaring of error in the proposed
legislation -- we feel that the current definition is
defective. The definition should not say what it is not, or
should not be based on preconditions or periods of time. We
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propose the following: "Terminal illness means an incurable or
irreversible condition that, according to the best available
medical judgment," -- as indicated early -- "will result in
imminent death from an irreversible pathology."

Interestingly enough, if you refer to one of the other
bills on your 1list before you this morning, A-1341 -- the
so-called Right to Die Act -- under the definition of terminal
illness in that bill, actually a person who has diabetes -- and
did not want to consider treatment -- could be considered
terminally ill under that definition. It sounds ridiculous,
and I really believe it 1s ridiculous, but I think we should
firm that up.

Finally, but by no means less important, I'd like to
turn to the subject -- the area where we recognize a
professional conscience in an institution. We enthusiastically
support the provision 1in section 10., which protects the
professional conscience, and the provision in section 13.,
which protects the conscience of religiously affiliated health
care institutions.

Our amendment would delete "religiously affiliated" so
that that provision would apply to all private health care
institutions. The failure to include all institutions ignores
the fact that the moral values —-- that 1s the Hippocratic oath;
respect for life -- on which professional conscience is based
also may shape the institutional conscience of the institution
in which a medical practitioner practice.

We submit that there 1is ample 1legal authority for
applying institutional conscience to nonreligiously affiliated
hospitals. The Bioethics Commission's proposed legislation on
determination of death, recognizes not only a religious
exemption but also one grounded in personal moral convictions.
Our Supreme Court in Jobes, left open the possibility that an
institution's policy not to participate in the withdrawal or
withholding of artificial feeding, if communicated in advance
to the patient would be upheld.
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Throughout the Act is the notion that patient choice
is paramount. What is neglected is the equally viable
principle that a hospital or a health care institution should
not be compelled to violate its moral and ethical principles.
If a private, nonreligiously affiliated health care institution
notifies a patient that its policy prohibits the withdrawal or
withholding of 1life sustaining treatment and artificially
provided fluids and nutrition, such a policy should be honored
so that the institution can be faithful to its own code of
ethics.
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