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CHAPTER 2
APPEALS, DISCIPLINE AND SEPARATIONS

Authority
N.J.S.A. 2C:51-2, 11A:1-2(e), 11A:2-6, 11A:2-11(h), 11A:2-13 et
seq., 11A:4-15(c), 11A:7-1 et seq., 11A:8-4 and 52:14B-10(c);
and 49 C.F.R. Parts 382 et seq.

Source and Effective Date

R.2003 d.112, effective February 13, 2003.
See: 34 N.J.R. 3570(a), 35 N.J.R. 1407(b).

Chapter Expiration Date

In accordance with N.J.S.A. 52:14B-5.1c, Chapter 2, Appeals, Disci-
pline and Separations, expires on August 11, 2008. See: 40 N.JR.
1402(a).

Chapter Historical Note

Chapter 2, Appeals, Discipline and Separations, was adopted as
R.1987 d.407, effective October 5, 1987. See: 19 N.JI.R. 1013(a), 19
N.J.R. 1827(a). See, also, Title Historical Note prior to N.J.A.C. 4A:1.

Pursuant to Executive Order No. 66(1978), Chapter 2, Appeals,
Discipline and Separations, was readopted as R.1992 d.414, effective
September 22, 1992. See: 24 N.J.R. 2491(a), 24 N.J.R. 3716(a).

Pursuant to Executive Order No. 66(1978), Chapter 2, Appeals,
Discipline and Separations, was readopted as R.1997 d.435, effective
September 22, 1997. See: 29 N.J.R. 3102(a), 29 N.J.R. 4455(b).

Chapter 2, Appeals, Discipline and Separations, was readopted as
R.2003 d.112, effective February 13, 2003. See: Source and Effective
Date.
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SUBCHAPTER 1. APPEALS

4A:2-1.1 Filing of appeals

(a) All appeals to the Commissioner or Board shall be in
writing, signed by the person appealing (appellant) or his or
her representative and must include the reason for the appeal
and the specific relief requested.

(b) Unless a different time period is stated, an appeal must
be filed within 20 days after either the appellant has notice or
should reasonably have known of the decision, situation or
action being appealed.

(c) The appellant must provide any additional information
that is requested, and failure to provide such information may
result in dismissal of the appeal. ’

(d) Except where a hearing is required by law or these
rules, or where the Commissioner or Board finds that a
material and controlling dispute of fact exists that can only be
resolved by a hearing, an appeal will be reviewed on a written
record. In written record appeals:

1. Each party must serve copies of all materials sub-
mitted on all other parties; and

2. A party may review the file at the Department of
Personnel during business hours.

(e) A party in an appeal may be represented by an attor-
ney, authorized union representative or authorized appointing
authority representative. See N.J.A.C. 1:1-5.4 for contested
case representation at the Office of Administrative Law.

Amended by R.1992 d.414, effective October 19, 1992.

See: 24 N.J.R. 2491(a), 24 N.J.R. 3716(a).
Added new (d)1.-2.
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Law Review and Journal Commentaries

Civil Service—Disability Retirement—Police Seniority.  Judith

Nallin, 133 N.J.L.J. No. 13, 55 (1993).

Case Notes

Time in which fire fighter was required to appeal decision of town-
ship board of fire commissioners classifying fire fighters commenced
when fire fighter learned of representations. Matter of Tavani, 264
N.J.Super. 154, 624 A.2d 75 (A.D.1993).

Appeals to Department of Personnel (DOP) and Merit System Board
by police officer were timely. Matter of Allen, 262 N.J.Super. 438, 621
A.2d 87 (A.D.1993).

Removal of provisional juvenile detention officer from eligible list
was improper without hearing by Merit System Board to resolve good
faith factual disputes. Matter of Wiggins, 242 N.J.Super. 342, 576 A.2d
932 (A.D.1990).

Civil Service Comm’n acted within its discretionary powers to deny
hearing and only allow petitioner to submit additional facts for review
(citing former N.J.A.C. 4:1-5.1). Honachefsky v. New Jersey Civil
Service Comm’n, 174 N.J.Super. 539, 417 A.2d 67 (App.Div.1980).

Employee’s failure to appear at scheduled hearings on removal action
supports employer’s motion to dismiss appeal. Maycheck v. Atlantic
City Housing Authority, 97 N.J.A.R.2d (CSV) 182.

No timely appeal to the Merit Systems Board. N.J.S.A. 11A:1-1 et
seq. Pryor v. Township of Morristown, 92 N.J.A.R.2d (CSV) 18.

Time limits for appeal construed to have been met when petitioner
was advised a letter sent prior to final notice of disciplinary action would
act to reinstate her appeal (citing former N.J.A.C. 4:1-5.3). Clark v. New
Jersey Dep’t of Agriculture, 1 N.J.A.R. 315 (1980).

4A:2-1.2 Stay and interim relief requests

(a) Upon the filing of an appeal, a party to the appeal may
petition the Commissioner for a stay or other relief pending
final decision of the matter.

(b) A request for a stay or interim relief shall be in writing,
signed by the petitioner or his or her representative and must
include supporting information for the request.

(c) The following factors will be considered in reviewing
such requests:

1. Clear likelihood of success on the merits by the
petitioner;

2. Danger of immediate or irreparable harm if the
request is not granted,

3. Absence of substantial injury to other parties if the
request is granted; and

4. The public interest.

(d) The filing of a petition for interim relief will not stay
administrative proceedings or processes.

(e) Each party must serve copies of all materials submitted
on all other parties.
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(f) Following a final administrative decision by the
Commissioner or the Board, and upon the filing of an appeal
from that decision to the Appellate Division of Superior
Court, a party to the appeal may petition the Commissioner
for a stay or other relief pending a decision by the Court in
accordance with the procedures and standards in (b) and (c)
above. See N.J. Court Rules 2:9-7.

(g) See N.J.A.C. 1:1-12.6 for interim relief rules on
matters pending before the Office of Administrative Law.

Amended by R.1989 d.569, effective November 6, 1989.
See: 21 N.J.R. 1766(a), 21 N.J.R. 3448(b).
Changed title from “Interim relief.”
Added new (f) and relettered old (f) as (g) with stylistic revisions.

4A:2-1.3 Adjournments

(a) Any party requesting an adjournment of a hearing or
other review must establish good and sufficient reason for
such request. Such reason may include, but is not limited to:

1. Unavoidable appearance by an attorney for a party in
any state or federal court; or

2. Iliness of a party evidenced by an affidavit and a
doctor’s certificate.

(b) Where an adjournment is found not to be for good and
sufficient reason, the Commissioner or Board may impose a
fine or penalty.

(c) See N.J.A.C. 1:1-9.6 for Office of Administrative Law
adjournment rules.

Case Notes

Appeal of suspension of deceased medical technician was dismissed
without prejudice. McCormick v. City of Glouchester, 96 N.J.A.R.2d
(CSV) 475.

Appeal dismissed due to retirement and resignation of employees
(citing former N.J.A.C. 4:1-5.9). Tyler et al. v. City of Paterson, 2
N.J.AR. 272 (1979).

4A:2-1.4 Burden of proof

(a) In appeals concerning major disciplinary actions,
N.J.A.C. 4A:2-2.1 et seq., the burden of proof shall be on the
appointing authority.

(b) In appeals concerning minor disciplinary actions, see
N.J.A.C. 4A:2-3.7(f) for burden of proof standards.

(c) In all other Commissioner and Board appeals, the
burden of proof shall be on the appellant.

Amended by R.1989 d.569, effective November 6, 1989.
See: 21 N.J.R. 1766(a), 21 N.J.R. 3448(b).
Added new (b) and relettered old (b) as (c).

Case Notes

Police officer was reinstated when removed on hearsay evidence that
was less than competent. Rhodes v. Union City Police Department, 95
N.J.A.R.2d (CSV) 643.
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required information is provided, and may result in a reduced
back pay award pursuant to N.J.A.C. 4A:2-2.10(d)4.

Amended by R.1995 d.416, effective August 7, 1995.
See: 27 N.J.R. 1837(b), 27 N.J.R. 2884(b).
In (a), added the provision governing receipt of notice by the
employee’s attorney or union representative.
Amended by R.1998 d.518, effective November 2, 1998.
See: 30 N.J.R. 2325(a), 30 N.J.R. 3935(a).
Added (c) through (e).

Case Notes

Director of county board of social services possessed final authority
regarding the board’s personnel and discipline decisions, as required for
municipal liability under § 1983 based upon former county employee’s
First Amendment retaliation claims. U.S.C.A. Const.Amend. 1; 42
US.C.A. § 1983; N.J.Admin. Code tit. 4A, §§ 2-2.8, 2-3.2. Marrero v.
Camden County Board of Social Services, 164 F.Supp.2d 455 (D.N.J.
2001).

Administrative code section providing the receipt of Final Notice of
Disciplinary Action on a different date by the employee’s attorney or
union representative shall not affect the appeal period did not conflict
with the legislative intent of the Civil Service Act. Mesghali v. Bayside
State Prison, 334 N.J.Super 617, 760 A.2d 805 (N.J.Super.A.D. 2000).

Remand to Commission for supplemental hearing. Dept. of Law and
Public Safety v. Miller, 115 N.J.Super. 122, 278 A.2d 495
(App.Div.1971).

Receipt of second copy of final notice of disciplinary action did not
extend time for filing appeal. Russ v. Human Services Department, 95
N.J.A.R.2d (CSV) 647.

Terminated employee did not file an objection to the employer’s
action in terminating her employment within reasonable period of time.
Gibbons v. Vineland Developmental Center, 92 N.J.A.R.2d (CSV) 491.

Charges against psychiatric hospital worker would be dismissed
where alleged victim left the state and could not be located. Godwin v.
Marlboro Psychiatric Hosp., 92 N.J.A.R.2d (CSV) 96.

4A:2-2.9 Board hearings

(a) Requests for a Board hearing will be reviewed and
determined by the Commissioner or Commissioner’s
designee.

(b) Major discipline hearings will be heard by the Board or
referred to the Office of Administrative Law for hearing
before an administrative law judge. Minor discipline matters
will be heard by the Board or referred to the Office of
Administrative Law for a hearing before an administrative
law judge for an employee’s last suspension or fine for five
working days or less where the aggregate number of days the
employee has been suspended or fined in a calendar year,
including the last suspension or fine, is 15 working days or
more, or for an employee’s last suspension or fine where the
employee receives more than three suspensions or fines of
five working days or less in a calendar year. See N.J.A.C. 1:1
for OAL hearing procedures.

1. Where an employee has pled guilty to or been
convicted of a crime or offense which is cause for
forfeiture of employment under N.J.S.A. 2C:51-2, but the
court has not issued an order of forfeiture, the Board shall
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not refer the employee’s appeal for a hearing regarding the
applicability of N.J.S.A. 2C:51-2 nor make a determination
on that issue. See N.J.A.C. 4A:2-2.7.

2. Where a court has entered an order of forfeiture, and
the appointing authority has so notified the employee, but
the employee disputes whether an order of forfeiture was
actually entered, the Board may make a determination on
the issue of whether the order was actually entered. See
N.J.A.C. 4A:2-2.7.

3. Notwithstanding (b)1 and 2 above, the Board may
determine whether an individual must be discharged from a
State or local government position due to a permanent
disqualification from public employment based upon the
prior conviction of a crime or offense involving or
touching on a previously held public office or employment,
provided, however, that the Attorney General or county
prosecutor has not sought or received a court order waiving
the disqualification provision. See N.J.S.A. 2C:51-2(d) and

(e).

(c) The Board may adopt, reject or modify the
recommended report and decision of an administrative law
judge. Copies of all Board decisions shall be served
personally or by regular mail upon the parties.

(d) The Board may reverse or modify the action of the
appointing authority, except that removal shall not be
substituted for a lesser penalty.

Amended by R.1995 d.417, effective August 7, 1995.
See: 27 N.J.R. 1838(a), 27 N.J.R. 2885(a).
In (a), substituted the Commissioner or the Commissioner’s designee
for the Board as the party that does the review.
Amended by R.2000 d.433, effective October 16, 2000.
See: 32 N.J.R. 2275(a), 32 N.J.R. 3870(a).
In (b), amended the N.J.A.C. reference in the introductory paragraph,
and added 1 through 3.
Amended by R.2006 d.271, effective July 17, 2006.
See: 37 N.J.R. 4345(a), 38 N.J.R. 3016(b).
In (b), added the second sentence.

Case Notes

Civil Service Commission’s duty to review findings of administrative
law judge prior to acceptance or rejection of judge’s recommendations
(citing former rule N.J.A.C. 4:1-5.4). In the Matter of Morrison, 216
N.J.Super. 143, 523 A.2d 238 (App.Div.1987).

Removal hearing—employee service record must be in evidence
(citing former N.J.A.C. 4:1-16.9). In the Matter of Parlow, 192 N.J.
Super. 247, 469 A.2d 940 (App.Div.1983).

Entitlement to hearing as matter of fundamental fairness. Cunningham
v. Dept. of Civil Service, 69 N.J. 13, 350 A.2d 58 (1975).

Receipt of second copy of final notice of disciplinary action did not
extend time for filing appeal. Russ v. Human Services Department, 95
N.J.A.R.2d (CSV) 647.

County sheriff’s officer was required by settlement agreement to

submit to psychiatric examinations. Petescia v. County of Essex, 92
N.J.A.R.2d (CSV) 388.

Supp. 7-17-06
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4A:2-2.10 Back pay, benefits and seniority

(a) Where a disciplinary penalty has been reversed, the
Board shall award back pay, benefits, seniority or restitution
of a fine. Such items may be awarded when a disciplinary
penalty is modified.

(b) Where a municipal police officer has been suspended
based on a pending criminal complaint or indictment,
following disposition of the charges the officer shall receive
back pay, benefits and seniority pursuant to N.J.S.A. 40A:14-
149.1 et seq.

(c) Where an employee, other than a municipal police
officer, has been suspended based on a pending criminal
complaint or indictment, following disposition of the charges
the employee shall receive back pay, benefits and seniority if
the employee is found not guilty at trial, the complaint or
indictment is dismissed, or the prosecution is terminated.

1. Such items shall not be awarded when the complaint
or indictment is disposed of through Conditional
Discharge, N.J.S.A. 2C:36A-1, or Pre-Trial Intervention
(PTI), N.J.S.A. 2C:43-12 et seq.

2. Where disciplinary action has been taken following
disposition of the complaint or indictment, such items shall
not be awarded in case of removal. In case of suspension,
where the employee has already been suspended for more
than six months pending disposition of the complaint or
indictment, the disciplinary suspension shall be applied
against the period of indefinite suspension. The employee
shall receive back pay for the period of suspension beyond
six months, but the appointing authority may for good
cause deny back pay for the period beyond the disciplinary
suspension up to a maximum of six months.

(d) Back pay shall include unpaid salary, including regular
wages, overlap shift time, increments and across-the-board
adjustments. Benefits shall include vacation and sick leave
credits and additional amounts expended by the employee to
maintain his or her health insurance coverage during the
period of improper suspension or removal.

1. Back pay shall not include items such as overtime
pay and holiday premium pay.

2. The award of back pay shall be reduced by the
amount of taxes, social security payments, dues, pension
payments, and any other sums normally withheld.

3. The award of back pay shall be reduced by the
amount of money which was actually earned or could have
been earned during the separation. If an employee also
held other employment at the time of the adverse action,
the earnings from such other employment shall not be
deducted from the back pay. However, if the employee
increased his or her work hours at the other employment
during the back pay period, earnings from such additional
hours shall be subtracted from the back pay award.

Supp. 7-17-06
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4. The award of back pay is subject to reduction by any
period of delay of the appeal proceedings caused on behalf
of the employee.

5. Funds that must be repaid by the employee shall not
be considered when calculating back pay.

(e) Unless otherwise ordered, an award of back pay,
benefits and seniority shall be calculated from the effective
date of the appointing authority’s improper action to the date
of the employee’s actual reinstatement to the payroll.

(f) When the Board awards back pay and benefits,
determination of the actual amounts shall be settled by the
parties whenever possible.

(g) If settlement on an amount cannot be reached, either
party may request, in writing, Board review of the
outstanding issue. In a Board review:

1. The appointing authority shall submit information on
the salary the employee was earning at the time of the
adverse action, plus increments and across-the-board
adjustments that the employee would have received during
the separation period; and

2. The employee shall submit an affidavit setting forth
all income received during the separation.

Amended by R.1992 d.414, effective October 19, 1992.
See: 24 N.J.R. 2491(a), 24 N.J.R. 3716(a).
Redesignated part of existing text in (a) to (d); added new (b)-(c);
redesignated existing (b)-(d) to (e)-(g).
Amended by R.1997 d.435, effective October 20, 1997.
See: 29 N.J.R. 3102(a), 29 N.J.R. 4455(b).
Inserted new (d)4; and recodified existing (d)4 as (d)5.

Case Notes

On a backpay claim where a State employee has been removed from
employment due to his or her own misconduct but is later reinstated, the
availability of substitute employment is relevant to the establishment of
a failure-to-mitigate defense by the appointing agency, and the
employee’s failure to seek substitute employment during separation is
not a sufficient basis to deny the claim without any consideration of the
availability of such employment. O’Lone v. Department of Human
Services, 357 N.J. Super. 170, 814 A.2d 665.

Regulation applies in those circumstances where employee has been
completely exonerated of the criminal charges, yet there is basis for
disciplinary suspension despite employee’s exoneration. Walcott v. City
of Plainfield, 282 N.J.Super. 121, 659 A.2d 532 (A.D.1995).

Merit System Board’s adoption of rules regarding back pay for police
officers during periods of nondisciplinary suspension requires public
notice of anticipated action. DelRossi v. Department of Human Services
(Police), 256 N.J.Super. 286, 606 A.2d 1128 (A.D.1992).

Police officer was not entitled to back pay and benefits during period
of nondisciplinary suspension resulting from criminal charges. DelRossi
v. Department of Human Services (Police), 256 N.J.Super. 286, 606
A.2d 1128 (A.D.1992).

Merit System Board must exercise power to award back pay for
periods of nondisciplinary suspension through rule making. DelRossi v.
Department of Human Services (Police), 256 N.J.Super. 286, 606 A.2d
1128 (A.D.1992).

Next Page is 2-30.2.1
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Merit System Board’s role in determining whether to award back pay
for periods of disciplinary suspension is adjudicatory. DelRossi v.
Department of Human Services (Police), 256 N.J.Super. 286, 606 A.2d
1128 (A.D.1992).

Corrections officers who were dismissed for violation of mandatory
drug test order were not entitled to award of back pay as remedy for due
process violations at pretermination hearings. Caldwell v. New Jersey
Dept. of Corrections, 250 N.J.Super. 592, 595 A.2d 1118 (A.D.1991),
certification denied 127 N.J. 555, 606 A.2d 367.

Where discharge of employee was in error, back pay could be
awarded (citing former N.J.A.C. 4:1-5.5). In the Matter of Williams,
198 N.J.Super. 75, 486 A.2d 858 (App.Div.1984).

Determination of back pay—prior disciplinary record not a
consideration (citing former N.J.A.C. 4:1-5.17). Steinal v. City of Jersey
City, 193 N.J.Super. 629, 475 A.2d 640 (App.Div.1984) affirmed 99
N.J. 1,489 A.2d 1145 (1985).

Suspended employee not entitled to back pay and benefits for
accepting plea agreement. Ward v. Department of Labor, 97 N.J.A.R.2d
(CSV) 180.

Firefighter entitled to back pay for period of suspension while
awaiting outcome of criminal indictment. Naro v. Trenton Fire
Department, 96 N.J.A.R.2d. (CSV) 234.

Reinstatement of guard at correctional facility was required when he
did not intentionally trip or kick inmate. Finley v. Wagner Youth
Correctional Facility, 95 N.J.A.R.2d (CSV) 676.

Agency awarding employee back pay was entitled to offset
unemployment benefits as long as state was reimbursed. Bellamy v.
Essex County Hospital, 95 N.J.A.R.2d (CSV) 652.

Public employee was entitled to back pay for period of indefinite
suspension that was improper, incorrect and invalid. Gonzalez v. Essex
County, 95 N.J.A.R.2d (CSV) 200.

Medical expenses to be paid after improper reduction in force action.
Takakjian v. Fairview Borough Board of Education, 93 N.J.A.R.2d
(EDU) 184.

Employee was entitled to back pay following acquittal. Scouler v.

Housing Services and Code Enforcement, City of Camden, 93
N.J.A.R.2d (CSV) 40.

Next Page is 2-30.3
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Employee not entitled to back pay for period of suspension even if she
successfully completed intervention program. Amison v. New Jersey
Department of Environmental Protection, 92 N.J.A.R.2d (CSV) 568.

Employee was entitled to back pay for period of suspension pending
disposition of criminal charges. Kelly v. City of Camden, 92 N.J.A.R.2d
(CSV) 537.

Initial suspension from employment violated due process; later valid
removal; no entitlement to back pay. Brantley v. New Jersey State
Prison, 92 N.J.A.R.2d (CSV) 37.

Employee entitled to reinstatement and back pay. N.J.S.A. 11A:1-1 et
seq. Holmes v. Essex County, 91 N.J.A.R.2d (CSV) 65.

Appellant, removed from employment and later reinstated with back
pay, denied counsel fees; appellant entitled to award of 30 vacation days
(citing former N.J.A.C. 4:1-5.5). Harrington v. Dep’t of Human
Services, 11 N.J.A.R. 537 (1989).

Appellant suspended and subsequently removed from title of Senior
Systems Analyst reinstated to duties appropriate to his permanent title;
appointing authority failed to support charges of falsifying residency
address, falsely signing affidavit with intent to defraud county and
failing to complete assignments timely and correctly (citing former
N.J.A.C. 4:1-16.14). Valluzzi v. Bergen County, 10 N.J.A.R. 89 (1988),
adopted—Merit System Bd., App.Div. A-3269-87, 3/3/88.

4A:2-2.11 Interest

(a) When the Commissioner or Board makes an award of
back pay, it may also award interest in the following
situations:

1. When an appointing authority has unreasonably
delayed compliance with an order of the Commissioner or
Board; or

2. Where the Board finds sufficient cause based on the
particular case.

(b) Where applicable, interest shall be at the annual rate as
set forth in New Jersey court rules, R.4:42-11.
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