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ORDER TO SHOW CAUSE.
(Served Oct. 27, 1927, on defendant personally.)

IN CHANCERY OF NEW JERSEY.

Between 10
Mary Warsoxn REIK, On Bill for Mainte-
Complainant, nance.
and Order to Show
Hexry O. REIg, Cause.
Defendant.

Upon reading and filing the bill of complaint with
affidavit thereto. 20
It is on this 26th day of October, nineteen hun-

dred and twenty-seven, on motion of Cole & Cole,

solicitors of complainant.

Ordered that the defendant show cause before the
Chancellor, at chambers, Law Building, Atlantic
City, on Wednesday, the 9th day of November, 1927,
at the hour of ten o’clock in the forenoon, why he
should not be required to make an allowance for
the support and maintenance of the complainant
pending the suit, and also pay a counsel fee.

It is further ordered that complainant be allowed -
to produce testimony before the Court on the re-
turn of this order in support of the application for
support and maintenance and counsel fee, and that
the defendant be allowed to produce counter testi-
mony at the same time.




Bill of Complaint

It. is further ordered that a copy of said bill, affi-
davit and of this order, none of which need be cer-
’riﬁgd but marked as true copies by solicitors of com-
plainant, be served upon the defendant within nine
days from the date hereof.

Respectfully advised,
R. H. IxcERsoLL,

V.C.

BILL OF COMPLAINT.
(Filed Oct. 26, 1927.)
IN CHANCERY OF NEW JERSEY.

nm * Ao o
To His Honor, Edwin Robert Walker, Chancellor of
the State of New Jersey:

A\ > { i i s >
st omplzrunam, Mary Watson Reik, of Baltimore,
Maryland, respectfully shows that:

‘ : .,

71. Complainant, whose maiden name was Mary
W atsi)n, was lawfully married to Henry O. Reik on
the 17th day of June, 1896, and they lived together

(113 husband and wife from that time until the vear
919. :

.‘.2. Sometime during the year 1919 her husband
without any justifiable cause, abandoned and sepj
arated himself from her and now refuses and ne-
glects to maintain and provide for her.

9 S ey 5 > = s
3. After such abandonment and separation, and
atter defendant’s refusal and neglect to support
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her, complainant instituted proceedings in the Su-
preme Court of the State of New York, in and for
the County of New York, in the Borough of Man-
hattan, for support and maintenance, and such pro-
ceedings were had thereon that on the 13th day of
May, 1921, the Court decreed that defendant pay
to the complainant the sum of $50 per week as and
for her support and maintenance which on June 6,
1921, was modified that commencing with April 1st,
1923, he should pay the sum of $150 per month. Pay-
ments were accordingly made until the month of
March, 1924, in which month the defendant paid the
sum of $75 and not the sum of $150, as provided,
and he has paid nothing since. Said defendant is
a resident of Atlantic City, New Jersey.

4. Complainant files this bill under Section 25 of
the Divorce Act.

Complainant is without adequate remedy in the
courts of law, and therefore prays:

(1) That Henry O. Reik, who is the defendant to
this suit, may answer this bill of complaint, without
oath, and each statement therein made.

(2) That it be decreed that the defendant be re-
quired to make suitable support and maintenance
for her and to be made out of his property if neces-
sary and for such time as the nature of the case and
cireumstances of the parties render suitable and
proper.

(3) That defendant be compelled to give reason-
able security for such maintenance and . allowance,
and that the Court from time to time make such
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further orders touching the same as shall be Just
and equitable and to enforce such decree as provided
in said act.

(4) That a writ of subpoena may issue command-
ing said defendant to answer this bill of complaint
and abide by such order or decree as the Court shall
make in the premises.

CoLe & CoLg,
Solicitors for and of Counsel
with Complaimant.

StaTe o MARYLAND, )
Ciry or BALTIMORE, % 5

Mary Warsox Ruix, of full age, being first duly
sworn according to law upon her oath says:

I have read the bill of complaint hereto and say
that the facts therein stated are within my personal
knowledge and are true. It is true that T was mar-
ried to the defendant as stated; that he abandoned
me at or about the time stated; that we have not
since lived together as husband and wife; that a de-
cree was entered as stated; and that he has made
no provision for my support or maintenance since
the month of March, 1924.

Defendant is a resident of Atlantic City, New
Jersey; he is in the employ of the Medical Society
of New Jersey, and is the editor of its journal and
executive secretary and lives at 22 Grammerey
Court, Atlantic City, New Jersey. Under the law
of the State of Maryland, applicable to Baltimore
City and in force prior to the year 1922, one entitled
to vote was compelled to register every two years;
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beginning with the year 1922, one was compelled
to register each four years, but in every year
since the year 1920, a supplemental registration
was had, when those entitled to register could do so,
but the defendant has not registered since October
12th, 1920, at which time he registered from No. 300
Kast 30th Street, Baltimore, Maryland. He has not
lived there for upwards of two years last past.
Plaintiff is at present employed, earning one hun-

dred and fifty dollars per month, but she should 10

have two hundred and fifty dollars per month for
proper maintenance and support.
Mary Warson REIE.

Sworn and subseribed to before me this 14th day

of October, 1927.
C. RorLuins RoGErs,
Notary Public.

My commission expires May 6th, 1929.
A true copy.

Core & Corg,

Solicitors of Complainant.
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Judgment and Notice of Settlement

* Mary W. Riurx,
Plaintiff,)
| against ]
Hexry O. Reix, g
Defendant.

e 2 e 1 :
-, The z.ﬂ)o.\'f\, ‘cn‘u.HL:(l action having been brought by
I]IC.. plaintiff for a judgment of separation from the
defendant on the ground of abandonment. and the
511111111110115 and complaint having been dulx’* person-
Now Yort il e L e
; | g appeared and
having served a verified answer by his attornevs
l\[('s.\,‘lis. Covington & Moesel, and the issues havfﬁoz
be.on duly brought on for trial and having been dn]:f
f].‘l’Ctl at special term, part IV of this court, without
a jury, on the 13th day of May, 1921, and t,he pl‘lill;
tiff having appeared thereat by Rol,)ert ‘B. Hbl(le\r'—
man, Esq., her attorney, and the defendant having
appeared thereat by his attorneys, Messrs. (xfovin:'i
ton & Moesel, and the proofs and alleqationé of tl?e
pzu;hos having been duly heard and considered |
Now, on motion of Robert B. Honeyman th.e at-
torney for the plaintiff, it is . :
7‘ Ordered, adjudged and decreed that the plaintiff
Mary W. Reik be and she hereby. is forever se ')—,
arated from the defendant, his bed and f)()in'(l ouk 1'111(*
ground f)f abandonment providing, however ’chatj
1’110.1)11'1%'10:\' hereto may at any time heroaftér by
111.011'. Joint petition, apply to this Court to l,mv.(*
this judgment modified or dischareed: and it is fu -
ther el S
Ordered, adjudged and decreed that neither of
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the said parties is at liberty to marry any other
person during the lifetime of the other party; and
it is further
Ordered, adjudged and decreed that commencing
the 13th day of May, 1921, the defendant pay to
the plaintiff the sum of fifty dollars ($50) per week
as and for her support and maintenance.
Enter,
(Signed) G. V. M,
e S0
Wwm. F. SCHNEIDER,

Clerk.

Sirs:

Please take notice that the within order will be
presented to the Hon. George V. Mullan, a Justice
of the Supreme Court of the State of New York, at
his Chambers, in the Borough of Manhattan, City
of New York, on the 20th day of May, 1921, at 10.30
o’clock in the forenoon of that day, for settlement
and signature.

Dated, New York, May 17th, 1921.
Yours, ete.,
RoserT B. HoNEYMAN,
Attorney for Plamitiff.
To CovinaroN & MoeseL, Hses.,
Attorneys for Defendant.

10




10 Judgment and Notice of Settlement
[ENXDORSEMENT]

3890-1920

SUPREME COURT

County of New York.

MARY W. REIK,
Plaintif,

V.

HENRY O. REIK,

Defendant.
JUDGMENT AND NOTICE OF
SETTLEMENT.

Service of a copy of the within Order
admitted this day of May,
1921. Ed

Attys. for PItff.
Filed June 7, 1921
ROBERT B. HONEYMAN,
Attorney for Plaintiff,
No. 61 Broadway,
Borough of Manhattan,
New York City.

All \\'hi(‘h we have caused by these presents to be
exemplified and the seal of our said Supreme Court
to be hereunto affixed.

\\Hjnoss, Hon. Isidor Wassewogel, a Justice of

30 the Supreme (*Quri' for the County of New York,
the tenth day of November, in the year of our Lord
one thousand nine hundred and 27; of our indepen-
dence the one hundred and fifty-one.

Wirtniam T. CoLuiNs.

(Seal)

Judgment and Notice of Settlement 11

[, Tspor WassEwoekL, a Presiding Justice at a
special term of the Supreme Court of the State of
New York for the County of New York, do hereby
certify that William T. Collins, whose name is sub-
seribed to the preceding exemplification is the clerk
of the said County of New York, and clerk of said
Supreme Court for said county duly elected and
sworn, and that full faith and credit are due to his
official acts. I further certify that the seal affixed
to the exemplification is the seal of our said Su-
preme Court, and that the attestation thereof is in
due form.

Dated, New York, Nov. 10, 1927.
Isipor WASSEWOGEL,
Justice of the Supreme Court
of the State of New York.

StaTE oF NEW YORK, |
County oF NEwW YORK, §

SO

I, Wuiam T. Cornins, clerk of the Supreme
Court of said State in and for the County of New
York, do hereby certify that Hon. Isidor Wasse-
wogel whose name is subscribed to the preceding
certificate, is Presiding Justice at a special term of
the Supreme Court of said State in and for the
County of New York, duly elected and sworn, and
that the signature of said Justice to said certificate
is genuine.

In testimony whereof, I have hereunto set my
hand and affixed the seal of the said Court this 10th
day of Nov., 1927.

WitLiam T. CoLLins,
(Seal) Clerk.




Defendant’s Exhibit

EXHIBIT Di.
11/22/27L,

THE PEOPLE OF THE STATE OF NEW YORK
BY THE GRACE OF GOD FREE AND
INDEPENDENT
10 To all to whom these presents shall come or may

concern, GREETING :

KNOW Y]u, That we having examined the records
and files in the office of the Clerk of the
County of New York and Clerk of the
Supreme Court of said State for said

(Seal) County, do find a certain

JUDGMENT
there remaining, in the words and figures

following, to wit:

At a Special Term of the Supreme Court of the
State of New York, Part IV thereof, held in and for
the County of New York, at the County Court
House, in the Borough of Manhattan, City of New
York, on the 6th day of June, 1921.

Present:

HON. GEORGE V. MULLAN,
JUSTICE.

Defendant’s Exhibit

MARY W. REIK,
Plaintiff,
against

HENRY O. REIK,
Defendant.

The above entitled action having been brought by 1()

the plaintiff for a judgment of separation from the
defendant on the ground of abandonment, and the
summons and complaint having been duly person-
ally served upon the defendant within the City of
New York, and the defendant having appeared and
having served a verified answer by his attorneys,
Messrs. Covington & Moesel, and the issues having
been duly brought on for 111(11 and having been duly
tried at Spocnﬂ Term, Part IV of this Court, with-
out a jury, on the 13th day of May, 1921, and the
plaintiff having appeared thereat by Robert B.
Honeyman, Esq., her attorney, and the defendant
having nppealod thereat by his attorneys, Messrs.
Covington & Moesel, and the proofs and allegations
of the parties having been duly heard and consid-
ered;

NOW, on motion of Robert B. Honeyman, the at-
torney for the plaintiff, it is

ORDERED, ADJUDGED and DECREED that
the plaintiff, \Im\ W. Reik, be and she hereby is
forever separated from the (1({011(1&]11 his bed and
board on the ground of abandonment, providing,
however, that the parties hereto may at any ﬁme
hmoaftm by their joint petition, apply to this Court
to have this judgment modified or discharged; and
it is further
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QRDERED, {XDJUDGED and DECREED that
nfllther of the said parties is at liberty to marry any
other person during the lifetime of tl - party;
and it is further 3 st b=l

ORDERED, ADJUDGED and DECREED that
commencing the 13th day of May, 1921, the defen-
dant pay to the plaintiff the sum of Fifty Dollars

($50.) per week as and for her support and main-
tenance.

Enter,
G. V. M,,
S SE
Wm. F. Schneider,
Clerk.

Sirs:—
PLEASE TAKE NOTICE that the within Order

20 will be presented to the Hon. George V. Mullan, a

Jrustice of the Supreme Court of the State of New
York, at his Chambers, in the Borough of Manhat-
tan, City of New York, on the 20th day of May, 1921
at 10:30 o’clock in the forenoon of that (1;1’}7 f01:
settlement and signature. :
Dated, New York, May 17th, 1921.

Yours, ete.,

ROBERT B. HONEYMAN,

Attorney for Plaintiff.

r B P ‘
30 To Covington & Moesel, Esq.,

Attys. for Defendant.

Defendant’s Exhibit

3890-1920
SUPREME COURT,
COUNTY OF NEW YORK.
MARY W. REIK| '
Plaintiff,
VS.
HENRY O. REIK,
Defendant.
JUDGMENT
and
NOTICE OF SETTLEMENT
Service of a copy of the within Order
admitted this day of May,

1921.
Attys. for PIff.

Filed June 7-1921
ROBERT B. HONEYMAN,
Attorney for Plaintiff,

No. 61 Broadway,
Borough of Manhattan,

New York City.

——

All which we have caused by these presents to
be exemplified, and the Seal of our said Supreme
Court to be hereunto affixed.

Witness, Hon. Isidor Wasserwogel a Justice of
the Supreme Court for the County of New York,

the Tenth day of November in the year of our . .

Lord one thousand nine hundred and 27, of our -

independence the one hundred and Fifty-one.
William T. Collins

(Seal)

I, Tsidor Wasserwogel, a Presiding Justice at a
Special Term of the Supreme Court of the State
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of New York for the County of New York, do
here}')}" certify that WILLIAM T. COLLINS, WilOSe
hame 1s subseribed to the preceding exemplification
1s the Clerk of the said County of New York and’
Clerk of said Supreme Court for said Countv’duly
elected and sworn, and that full faith and credit
are due to his official acts. I further certify that the
Se_al affixed to the exemplification is the seal of our
said Supreme Court, and that the attestation there-

[0 of is in due form.

Dated, New York, Nov, 10, 1927.
Isidor Wassewogel
Justice of the Supreme Court
of the State of New York.

STATE OF NEW YORK
COUNTY OF NEW YORK, { 5

: iF \VH.JLIAM T. COLLINS, Clerk of the Supreme
Court of said State in and for the County of New
York, do hereby certify that Hon. Isidor Wasser-
wogel whose name is subsecribed to the preceding
certificate, is Presiding Justice at a Special Term obf
1}'10 Supr(?me Court of said State in and for the
County of New York, duly elected and sworn, and
that the signature of said Justice to said certificate

Is genuine.

IN TESTIMONY WHEREOF, I have hereunto
sof( my hand and affixed the seal of the said Court
this 10th day of Nov. 1927.

: William T. Collins
(Seal) Clerk.

Conclusions

CONCLUSIONS.
IN CHANCERY OF NEW JERSEY.

) . .
Bptlween T : On Bill for Mainte-
Mary Warson REIK,
Complamant Lane
e 4 On Order to Show

n
Hexry O aP?n (Cause.
iNRY U, IWEIK :
; = Conclusions.

Defendant.

Mzssrs. Core & Corg, for the complainant.

MEessrs. Bourgrors & Couvroms, for the defendant. 20

IngErsorr, V. C.:

The complainant files her bill for maintenance al-
leging: 1. Marriage. 2. Abandonment and refusal
to support. 3. Proceedings in the Supreme Court of
New York, and decree thereon on May 13th, 1921,
that defendant should pay to complainant $50 per
week. 4. Modification thereof on June 6th, 1921, re- -
ducing said payments to $150 per month. 5. No
payments since March, 1924. 6. Defendant is a
resident of New Jersey. 7. Bill filed under Section
25 of the Divorce Act.

Upon the filing of the verified bill an order to
show cause was granted. Upon the return of said
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01}191' to show cause the defendant files answerine
affidavits in which it is stated: ‘“‘That said judofi
ment was entered against him in said cause a]?d
that said judgment still remains of record ’unre-
versed in said court,”” and offered in evidence an
exeznpliﬁed copy of said judgment.

. No denial was made of the allegation that said
gu@gmont‘ was modified by the New York Court. and
1t 1s therefore assumed that that court had p’ower

10 so to do. Tehsman v. Tehsman (93 N. J. Eq. 76,

at p. 78) ; Bolton v. Bolton (86 N. J. Law, 622 630)
. Th.e defendant insists this Court has n,o ]'u;‘isdie-:
tion in this matter in itg present form, by reason of
t‘h.e clause in the federal constitution réqdirin@ il
faith and credit, &e.,”” and cites Bates . BO(U; (Jan-
uary 21st, 1918), (245 U. S. 520).
Ermm(l v. Freund (71 N. J. Kq. 524; affirmed per
curiam, 72 N. J. Eq. 943, is authority for the stato.
ment that, ‘““The decree for futuroualimon\j' being

20 thus subject to future modifications, it was not a

30

ﬁl)lél] Judgment within the full faith and credit clause
of the federal constitution. Lynde v. Lynde (10()6)
(181 U. S. 183).7” " i

Viee-Chancellor Emery proceeded further and
stated (at p. 528, 71 N. J. Kq.): “Whether, inde-
pendent of the full faith and credit clause, an’d as a
matter of comity, decrees of this character, sub-
Ject to future modification, will be enforced l’)v ac-
tions at law or in equity so long as they remain un-
1:0\'0]{0.(1 or unaltered, has not been e.xpresslvn de-
cided in this State. In the courts of some states
they have bheen enforced, but many of the decisi()ns
are rested on the full faith and ecredit clause énd
being rendered hefore decision in the Lynde ,C'a.e(?
these decisions are to this extent overruled bvrt‘haf’
case. The authorities are collected in 1 Whart.

Conclustons 19

Confl. L. (3d Ed.) (525, 239, c.). In a later case,
Wagner v. Wagner (R. 1.) (1904) (57 Atl. Rep.
1058), recovery of the future alimony on such de-
cree, so long as it was unrevoked, was allowed on
the basis of comity. These provisions are provi-
sions for maintenance and are not usually consid-
ered as property or property rights, and in the ab-
sence of special circumstances more than one year’s
arrears will not be enforced by the Court which
made the decree. Kerr v. Kerr (1897), (2 Q. B.
439, cited in Lynde v. Lynde, 64 N. J. Eq.) (19
Dick.) (Court of Errors and Appeals, 1902) (736,
757). In view of this practice it is evident that the
questions of the right of action in another court
upon such decrees, and the nature of the defenses
to such action, and the extent of recovery, are mat-
ters for such consideration that a decision should
not be made upon them in the present case unless
necessary. I will not now pass on the question, for
the reason that, in my judgment, the present bill
must be treated purely as a bill for alimony under
our statute, and the decree must be confined to this
relief. The bill in this aspect is a bill to enforce a
purely statutory right against the defendant, now
a resident of this state, and the complainant can-
not, in my judgment, have any additional relief to
which she may be entitled by reason of the amount
due on the New York judgment or any other prop-
erty right or claim. For relief on such independent
claim she must be remitted to her separate and in-
dependent action, and the prayer for this relief
will therefore be denied, but without prejudice.
Treating the bill as a bill purely for alimony un-
der the statute, the New York decree set out in the
bill is evidence of the wife’s right thereto, as was
said by Mr. Justice Dixon in a similar case. Van
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Orden v. Van Ordern (58 N. J. Eq.) (13 Dick.)
(Court of Krrors and Appeals, 1899) (545), and
the first question is how far it is conclusive on this
point.
This judgment was rendered by a court having
jurisdiction in a cause in which the defendant ap-
peared and defended, denying the abandonment, and
I think the judgment is conclusive evidence of the
abandonment by the husband at the time therein
fixed (December, 1881), and sufficiently proves a
case of abandonment then commencing. If the
former judgment for abandonment had been recov-
ered in this State it would have been conclusive evi-
dence of the abandonment and of the time of its oc-
currence in a subsequent suit for desertion. Swmuth
~v. Smath (55 N. J. Eq.) (10 Dick.) (Vice-Chancellor
Pitney, 1897, 222, 225). And under the federal con-
stitution and laws, the judgment in New York hav-
ing been rendered by a court having jurisdiction of
the parties and the subject-matter, and after a trial
on the merits, is conclusive upon the issues deter-
mined as the foundation for the judgment of divorce
or separation. Bullock v. Bullock (52 N. J. Eq.) (7
Dick.) (Court of Errors and Appeals, 1894) (561,
067, 575) Bullock v. Bullock (57 N. J. Law) (28 Vr.)
(Supreme Court, 1895) (508). The same effect is
given to such decrees for future alimony in the
State of New York. Lynde v. Lynde (1900), (162
N. Y. 405, 418). Independent of the full faith and

( credit clause the general principle recognized by all

courts is, that in a subsequent action between the
same parties as plaintiff and defendant, involving
the same issues as those of a former action, the
judgment in the former suit, whether in a domestic
or foreign court, is an estoppel as to the issues act-
tually litigated and determined in the first section.

Order 21

Cromwell v. County of Sac (1876), (94 U. S. 351,
353) ; (2 Black Jud. 610) ; Lazier v. Wescott (1862),
(26 N. Y. 146, 151).

It follows that this case is within the case of
Freund v. Freund, and this Court has jurisdietion
in this cause, and the order will be advised in ac-
cordance with the oral statement made by the Court
at the hearing.

ORDER.

IN CHANCERY OF NEW JERSEY.

Between
Mary Warsoxn REeix, On Bill, &ec.
Complainant,\ On Order to Show
and Cause,.
Hexry O. REix, Order.
Defendant.

This matter coming on to be heard on the 22}1(1
day of November, 1927, in the presence of Maurice
Y. Cole, of Cole & Cole, solicitors of complainant,
and George M. Shipman, Jr., representing Bour-
geois & Coulomb, solicitors of defendant, and the
Court having considered the bill, affidavit and an-
swering affidavit, and being of the opinion that the
complainant is entitled to maintenance pending the
final hearing of the cause, and until the further or-
der of the Court.

It is on this twenty-#hird day of November, 1927,
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on motion of Cole & Cole, solicitors of complainant,
ordered that the defendant pay to the complainant,
or to her solicitors, the sum of fifty dollars a week,
beginning with the date hereof, as and for mainte-
nance as prayed for in the bill, and until the further
order of the Court. The matter of counsel fees is
reserved.
Respectfully advised,
K. R. WALKER,
C.

Roserr H. INGERSOLL,
|S506)
A true copy.
Core & CoLg,
Solicitors.

SUPPLEMENTAL ORDER.

66/38.
IN CHANCERY OF NEW JERSEY.

——

Between
Mary Warson RErx, )
Complainant,\ On Bill, &e.
and Supplemental Order.
Hexry O. REex, S
Defendant.

D e —

It being represented to the Court that the defen-
dant, Henry O. Reik, is unable to pay the sum of
fifty dollars ($50.00) per week alimony, pursuant
to an order of this Court bearing date the 23rd day
of November, 1927, and the counsel of the respec-
tive parties in open court assenting.

Supplemental Order 98-

1t is, on this twenty-first day of December, 1927,
ordered that said order of November 23rd, 1927, be
modified in the following respects, to wit: That_t!le
defendant pay to the complainant or to her solicit-
ors, the sum of twenty-five dollars ($25.00) per
week, beginning with the date of said order, to wit,
the twenty-third day of November, 1927, as and for
maintenance until the further order of the Court;
and that a counsel fee of one hundred dollars

($100.00) be paid by defendant to complainant’s ()

solicitors. .
Respectfully advised,
E. R. WALKER,
C.
RoserT H. INGERSOLL,

V. C.
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NOTICE OF APPEAL.
(Served December 21, 1927.)
(Filed December 23, 1927.)

66/38. 3
IN CHANCERY OF NEW JERSEY.

Between
Mary Warsox REIk,
‘mgomplaiwmzf, ) % ?n Bifu’A ete.
& Notice of Appeal.
Hexry O. REIR, e
20 Defendant.

The defendant, Henry O. ik reby
from the whole a,nd every (];alfi)lé\,tl]}:}eliﬁl?’ s
| 3 erlocutory
O}der of the Court of Chancery of New Jersey, ad-
}’Jsed_ by Vice-Chancellor Robert H. Ingersoll .ir’lade
1 this court, in the above-entitled cause, on th,e 23rd
day of November, A. D. 1927, and fro,m a supplé-
mental and modifying interlocutory order made in
said court on the 21st day of December, A. D. 1927
whereby the defendant, Henry O. Reik, :VZIS direetec'i
geﬂpay ltliS} wife,l the complainant, Mary Watson
<, or to her solicitors, the 95 per week
beginning with tllgci{[;‘(leq’(}gl(;‘i?lm (‘)'f"ﬂ’% pe‘l “‘Qel\,
: : said original order, to
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wit, November 23, 1927, as and for her maintenance,
until the further order of the said Court, and di-
recting said defendant, Henry O. Reik, to pay a
counsel fee of $100 to the solicitors of said com-
plainant, to the Court of Errors and Appeals, the
last resort in all causes.
Bourerois & CouLoms,
Solicitors for Defendant.
H. R. CouLoms,
Of Counsel with Defendant.

1 conceive there is good cause for appeal in the
above-entitled cause.
H. R. Couroms,
Of Counsel with Defendant.
Dated: December 21, 1927.
To: Core & Corg, Eses.,
Solicitors for and of Counsel
with Complamnant.

| ENDORSED ]

Service of the within Notice of Ap-
peal is hereby acknowledged this 21st
day of December, A. D. 1927.

Cole & Cole,
Solicitors for Complainant.
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Petition of Appeal

PETITION OF APPEAL.
(Served December 21, 1927.)
(Filed December 23, 1927.)

NEW JERSEY COURT OF ERRORS
AND APPEALS.

Between
Mary Warsoxn Reix,
Y Y mit 2 Q ) >
Complamant-Respondent, On Bill, ete.

and : Petition of Appeal.
Hexry O. RE1x, | Pp

Defendant-Appellant.

To the Honorable, the New Jersey Court of Errors
and Appeals i the Last Resort in all Causes

The petition of Henry O. Reik, defendant-appel-
ant, respectfully shows, that your petitioner finds
himself aggrieved by the whole and every part of
the interlocutory order of the Court of Chancery
made on the 23rd day of November, A. D. 1927 an.’d,
the supplemental and modifying interlocutory (;1'(101‘
made on the 21st day of December, A. D. 1927, by
th? .C()ur't of Chancery of New Jersey, in that ;aia
original interlocutory order, and said supplemental
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and modifying interlocutory order, orders and de-
crees that he pay to his wife, the complainant-re-
spondent, the sum of $25 per week, beginning with
the 23rd day of November, A. D. 1927, until the fur-
ther order of said Court, and that he, said Henry O.
Reik, defendant-appellant, pay to the solicitors of
said defendant, the sum of $100 counsel fees.

And your petitioner hereby appeals from the
whole and every part of said interlocutory orders on
the ground that the same are erroneous, because
said Court of Chancery was without jurisdiction to
make any order or decree in said cause requiring
defendant-appellant to pay alimony or counsel fee,
and further, because said interlocutory orders are
in contravention of Article 1, Section 4, the Federal
Constitution providing that each State must give
full faith and eredit to the records and judicial de-
crees and judgments of any other State.

Your petitioner, therefore, prays that said decree
may be reversed, set aside and for nothing holden.
And your petitioner may have such relief in the
premises as to this Homorable Court shall seem
meet.
Bourcrors & CouLoMB,
Solicitors for Defendant-
Appellant.
H. R. CouLoms,

Of Counsel.

[ ENDORSED |

Service of the within petition of ap-
peal is hereby acknowledged this 21st
day of December, A. D. 1927.

Cole & Cole,
Solicitors for Complainant.
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The answer of Mary Watson Reik, complainant-
respondent to the petition of appeal of Henry O.
Reik, defendant-appellant.

This respondent says that she is advised and be-
lieves that the interlocutory order and the supple-
mental order thereto, from which said appeal is
taken, are in all respects in accordance with equity
and prays that the same may be affirmed with costs.

Core & CoLg,
Solicitors of Complainant-
Respondent.

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between
Mary Warson REBIK, ;
Complainant-Respondent,
and
Hexry O. REIK,
Defendant-Appellant.
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BRIEF OF DEFENDANT-APPELLANT.

The appeal in this case brings up for review two
interlocutory orders of the Court of Chancery of
New Jerse}; advised by Vice-Chancellor Ingersoll
awarding alimony to the complainant. The ﬁrs;t
order was made on the 23rd day of November, 1927,
and awarded the sum of $50 per week. A supple-
mental order was subsequently made on the 21st day
of December, 1927, modifying the original order by
reducing the alimony to $25 per week.

The defense to the making of these two orders
was that an order had been made by the Supreme
Court of the State of New York, whereby the com-
plainant and the defendant were divorced a mensa
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et thora at the suit of the complainant, and that
under said decree the complainant had been awarded
by the New York court the sum of $50 per week,
and that, therefore, under the full faith and credit
c'lause of the Federal Constitution, Article 1, Sec-
tion 4, the Court of Chancery of this State was with-
out jurisdiction to make any further order touching
or concerning alimony. g

FACTS.

Prior to the 6th day of June, 1921, the complain-
ant and defendant resided in New York and lived
T'og'ether as husband and wife. The defendant hav-
ing abandoned the complainant, she brought suit in
the New York Supreme Court, in and for the County
gf Ne}\' York, for divorce from bed and board and
for alimony. The matter was heard on the 13th day
of May, 1921, and on the 6th day of June, 1921 an
oyder was entered whereby the complainant ,\\'as
divorced a mensa et thora from her husband, and her
husband, the defendant herein, was 1'o<1ni1'o/d to pay
tl‘le sum of $50 per week alimony., The Court ])ro'—
\'_1(10(1 that either party might apply for modifica-
tion. (See copy of Judgment, p. 12-16, State of
Case.) 7

'l’h.is decree was modified so that the husband was
required to pay $150 per month. Payments were
made by the husband until March, 1924, |

Th‘at’ since March, 1924, the defendant has paid
nothing to complainant.

S()mpiimc after March, 1924, the husband came to
Atlantic City, and the wife, the complainant herein,
became a resident of Baltimore, Maryland.
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On or about the 26th day of October, 1927, Mrs.
Reik filed her bill of complaint in the Court of C’han—
cery in this State asking for alimony. She likewise
filed a petition in the same cause a sking for tempor-
ary alimony until final hearing.

The above facts, including “the judegment record
in the New York Supreme Court, were before the
Court of Chancery upon the argument on the peti-
tion for alimony pendente lite, resulting in the
orders above referred to.

ARGUMENT.

Tt is conceded in this case that the appellant is in
default in the New York decree. It is further con-
ceded that that decree is subject to modification. It
is, nevertheless, contended that the complainant’s
onh remedy is by suit at law in this State to recover
the back alimony and the future installments of ali-
mony as they acerue, or if the defendant were with-
in the jurisdiction of the New York Court, he apply
to that court for relief.

We contend that in face of the New York decree,
the Court of Chancery of this State is without juris-
diction to award alimony either temporary or
permanent.

The learned Viee-Chanceller, in his opinion, re-
lied upon the case of Freund v. Freund (71 N. J. HEaq.
524, affirmed, 72 Eq. 943). Neither in this case nor
in any of the other cases referred to in the Vice-
(Chancellor’s opinion was the point here presented

raised or discussed.

Tn the Freund case, the complainant sought to re-
cover lack alimony due under a New York decree in
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her favor and to compel the defendant thereafter to
pay the installments of alimony as they acerued
under the New York decree, v .

The complainant, in the Freund case, contended
f[hat she had a right to enforce the New 57(01‘1\: decree
in our Court of Chancery under the full faith and
cre(}}t clause of the Federal Constitution.

.Y ice-Chancellor Emery held that while our courts
might, as a matter of comity, enforce said decreé
th'e remedy was in the Courts of Law to recover back’
alimony or future alimony.

The .Court of Chancery, however in the Freund
case, did award alimony to the complainant under
our Statute. |

m 3
3 The question here raised, namely, that the New
101‘1'< decree finally adjudicated the rights of the
pz’u‘t.les, and that, therefore, under the fl?ﬂ faith and
crgdlt clause, was a bar to further proceedings in
‘rhlrs1 Sta‘{e, was not raised in the Freund case. i

lhe' situation is this: The decree in New York
?l(llé]u(hcatled. the marital status of the defendant and

complainant in this ‘ r adjudi
cated the obligation of thceagziéliiﬂ(}ltfltlgtlsﬁl ad“‘]ud'l—
A 4 support his
wife .by the payment of the stipulated sum by way
of alimony. That decree has never been altered or
amended. It is still a valid subsisting decree, and
fan be sued upon wherever personal service cz,m( be
md upon)the defendant, or can be enforced in rem
1‘;3' way of 'aﬁ‘achmont wherever property of the de-
fendant might be found. The fact that the defen-
dant was paying alimony under an independent de-
cree in this State would be no defense to Su('h ~131
a.(*tlon, nor would a recovery under su(;h a('ti(;nA
either for past-due alimony or the acerning illﬂt‘l“—’
ments?of alimony, be a defense in ]’)l‘OCO(‘?“U”“S(]"\'
way of contempt or otherwise under the decre: 110'\'\'
before this Court. ;
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The complainant is not, however, without remedy.
She can bring suit for her back alimony in our courts
of law, and she can bring suit for each recurrent
installment of alimony.

Tt is our contention that this case 18 governed by
Bates v. Bodie (245 U. S. 520, 62 L. Ed,, 444, 1. R.
A. 1918, C. 355). In this case the husband and wife
had been divorced by the courts of Arkansas, the
wife being the successful party. She was awarded
a certain lump sum in lieu of alimony, which sum
was paid. It was her contention that under the laws
of Arkansas, the only property which could be taken
0 consideration in determining the amount of this
award was property located in Arkansas. She there-
upon brought suit in Nebraska, where her husband
had owned property for the purpose of being
awarded alimony based on the value of the Nebraska
property.

In the Nebraska case, the husband set up the
Arkansas decree as a bar. The Nebraska courts
overruled this contention, and awarded a further
sum of alimony to the wife.

The husband, who was the defendant in the Ne-
braska proceedings, thereupon prosecuted a writ of
orror to the United States Supreme (Clourt. In that
court, the Nebraska decree awarding further ali-
mony to the wife was reversed and set aside, There
appears to have been some doubt as to whether in
making the award of alimony in the Arkansas de-
cree, the value of the Nebraska property was con-
sidered.

Mr. Justice MeKenna, who wrote the opinion in
the Supreme Court, did not take in consideration,
in arriving to his conclusion, whether the Arkansas

Court had considered the Nebraska property or not,
but proceeded upon the theory that the wife having
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obtained a judgment in the courts of Arkansas
under the full faith and eredit clause of the Consti-
tution must be considered as final, and all of the
rights of the parties merged therein.
Mr. Justice MecKenna said (62 L. Ed., 449):
““The case is not in broad compass and de-
pends upon the application of the quite familiar
principle that determines the estoppel of judg-
ments, and the principle would seem to have
special application to a judgment for divorce
and alimony. They are usually concomitants
in the same suit—some cases say must be— or
rather, that as alimony is an incident of divorece,
it must be awarded by the same decree that
grants the separation. And it is the practice
to unite them, as alimony necessarily depends
upon a variety of circumstances more ade-
quately determined in the suit for divorce; not
only the right to it, but the measure of it, all
circumstances upon which it depends then nat-
urally brought under the view and judgment ot
the Court. Whether, however, the right to it
should be litigated in the suit for divorce, or
may be sought subsequently in another, the
principle is applicable that what is once ad-
judged cannot be tried again. And this Court
has established a test of the thing adjudged and
the extent of its estoppel. It is: If the second
action is upon the same claim or demand as that
in which the judgment pleaded was rendered,
the judgment is an absolute bar not only of what
was decided, but of what might have been de-
cided. If the second action was upon a differ-
ent claim or demand, then the judgment is an
estoppel only as to those matters in issue or
points controverted, upon the determination of

Brief of Defendant-Appellant 7t

which the finding or verdict was rendered.”
Cromwell v. Sac County, 94 U. S. 351, 353, 24 L.
Ed. 195, 198; Virginia-Carolina Chemical Co. v.
Kirven, 215 U. S. 252, 54 L. Ed. 179, 30 Sup. Ct.
Rep. 78; Troxell v. Delaware L. & W. R. Co,,
997 U. S: 434, 57 1. Bld.7 586133 Siip. Gt Rep.
274 ; Radford v. Myers, 231 U. S. 725, 58 L. Ed.
454, 34 Sup. Ct. Rep. 249; Hart Steel Co. v.
Railroad Supply Co., 244 U. S. 294, 61 L. Ed.
1148, 37 Sup. Ct. Rep. 506.

But how find the matters in issue or the
points controverted upon the determination of
which the judgment was rendered? The obvious
answer would seem to be that for the issues we
must 2o to the pleadings; for the response to
them and their determination, to the judgment;
and each may furnish a definition of the other.
National Foundry & Pipe Works v. Oconto
Water Supply Co., 183 U. S. 216, 234, 46 L. Ed.
157, 169, 22 Sup. Ct. Rep. 111.”’

The case of Bates v. Bodie was decided January
28, 1918. The Freund case was decided May 15,
1906, so that, of course, Vice-Chancellor Emery did
not have the decision of the United States Supreme
Court upon this point before him when he decided
the Freund case.

In the Bates v. Bodie case, the Arkansas decree
had been fully satisfied while in this case, the New
York decree has not been satisfied.

The equitable maxim ‘“He who seeks equity, must
do equity’’ does not apply to defendant.

Pomeroy says:

“The rule only applies where a party is ap-
pealing as actor to a Court of Hquity in order
to obtain some equitable relief; that is, either
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some relief equitable in its essential nature, as
an injunction or a cancellation, or equitable be-
cause 1t may come within the power of the
Court to administer by virtue of its concurrent
jurisdiction.”’ " (Pom. Eq. Jur., 4th Ed., Vol. 1,
Sec. 386, pages 716-717.)

The same is true with respect to the maxim ¢‘He
who comes into equity must come with clean hands.’’

Like the preceding maxim, this applies only to
complainants or those seeking some affirmative
relief.

With respect to this maxim, Pomeroy says:

““That whenever a party, who as actor, seeks
to set the judicial machinery in motion and ob-
tain some remedy, has violated conscience or
good faith; or some other equitable principal in
his prior conduect, then the doors of the Court
will be shut against him in limine; the Court
will refuse to interefere on his behalf, to ac-
knowledge his right, or to award him any
remedy.’”’ (Pom. Eq. Jr., 4th Ed., Vol. 1, Sec.
397, p. 738.)

It will thus be seen that neither of these maxims
can be applied to defendant who seeks to take ad-
vantage of some rule of law precluding the complain-
ant from enforcing his or her demand.

Where a cause of action has been reduced to judg-
ment, whether in the home State or a sister State,
there can be thereafter no recovery on the cause of
action itself in any State.

The judgment creditor is limited to his action on
the judgment.

‘ ““As between the several States of the Amer-
ican Union (contrary to the rule in regard to
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judgments from foreign countries), it is well
settled that the recovery of a judgment in one
State, in a court having jurisdiction, merges the
original cause of action, so that it cannot there-
after form the basis of a fresh suit in another
State. And so, where the plaintiff, after com-
mencing an action in one State, sues the defen-
dant on the same claim in another State and
obtains a valid judgment against him, that judg-
ment will constitute a bar to the further prose-
cution of the action first begun. For, as the
foreign judgment is entitled to the same credit
as a domestic one, the plaintiff would have two
judgments against the same defendant for the
same cause of action. Butif the judgment is not
ex-territorially valid for want of jurisdietion—
as where it has been obtained against a non-
resident without service upon him or appear-
ance—such judgment, if unsatisfied, will con-
stitute no bar to a subsequent action against him
in the State of his domicile on the original de-
mand. But a judgment thus recovered in an-
other State and partially satisfied will bar a re-
covery upon the original demand to the extent of
the sum paid in such partial satisfaction, but
no further. And where joint debtors reside in
different States, they may be sued separately,
in the respective States having jurisdiction of
their respective persons or property, and a
judgment in such case against one in one State,
is no bar to a recovery against the others, in
another State. A report of a commissioner of
insolvency in one State, in favor of an adminis-
trator there, accepted and recorded by the
Probate Court to which it is returned, and ac-
quiesced in by the parties, is such a judgment
that the same person as administrator in an-




Brief of Defendant-Appellant

other State may plead it in bar to a suit by the
same claimant upon the same cause of action.
Where a suit is brought in one State upon the
same cause of action on which judgment has
been recovered in another State, and such judg-
ment is pleaded in bar to a recovery in the sec-
ond suit, it is no sufficient answer to such plea
to allege that a motion was filed by the defen-
dant in the court in which the judgment was
rendered to set the same aside, on the ground
that he was not indebted to the plaintiff and that
he had not been served with process, and that,
for the purpose of pleading the said judgment
in bar in the second suit, the defendant fraudu-
lently consented to have the said motion over-
ruled.”’

It has been held that where a judgment has been
recovered in a court of competent jurisdiction in one
State, upon a judgment previously recovered in an-
other State, the latter judgment is merged in the
former, all of its liens or priorities upon lands in the

State of its rendition are abandoned, and the owner
of such lands may enjoin a sale of the same upon an
execution issued upon the original judgment. But
this view has been denied. And indeed, as pointed
out by Mr. Bigelow:

““It may be inconvenient that two judgments
should subsist in the same State against the
same person on the same demand; but no such
inconvenience can exist in the case of judgments
rendered in different States, and there is no
sufficient reason for the application of the
purely technical doctrine of merger, subver-
sive of substantial justice as it would be in such
cases.”” Black in his work on Judgments (Vol.
11, Second Edition, Section 864).
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In our own State, it is held that parties having a
judgment in another State, legally rendered by a
court of common law jurisdiction, cannot maintain
an action in this State on the original debt or cause
of action. Barmes v. Gibbs (31 N. J. L. 317).

In the above case it was further held that ‘‘the
effect of a common law judgment is practically to
destroy, so long as it exists, the grounds upon which
it rests.”’

To the same effect is Traflet v. Empire Life Ins.
Co. (64 N. J. L. 387, 85Vzr.).

We contend that the right of the Court of Chan-
cery to award alimony under the present situation
was a cause of action which had its origin in New
York State, namely, the desertion of the complain-
ant by the defendant in that State. That that breach
of marital duty gave rise to the cause of action in
New York, and resulted in a decree of divorce a
mensa et thora and an award of alimony; that the
failure to pay the alimony thus awarded 1s not a
breach of any marital duty but a breach of the duty
imposed by the judgment of the New York Supreme
Court, for which breach a suit might be brought in
our courts, either by way of comity or by reason of
the full faith and credit clause of the Constitution
to recover the amounts of alimony due and unpaid,
and that, therefore, a failure to pay those amounts
does not create a further breach of marital duty,
which will justify the New Jersey Court of Chan-
cery in entertaining a bill for alimony based upon
such breach. : ,

To put the matter somewhat differently: The de-
fendant having abandoned his wife, without appar-
ent justification, the New York Supreme Court held
that he violated his marital obligations, and that in
so doing, his wife was entitled to a limited divorce
and to alimony. There was no violation of that de-
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‘eree on the part of the defendant merely hecause he
‘continued to live separate and apart from his wife.
The violation of the decree consisted in the failure
‘to pay the alimony. The parties having been di-
vorced, the failure to meet this obligation, was not
‘a violation of his marital duty towards his wife but
was merely a violation of the decree.

The cause of action which the Court of Chancery
sought to indicate was not that he had failed to per-
form his duties in the support of his wife, but that
he had failed to perform the decree of the New York
court. This must be so, beeause if the New York
decree had failed to provide any alimony or had re-
fused a wife alimony, it is quite apparent that our
court could have had no jurisdiction to compel the
husband to pay alimony when the New York court
had failed or refused to grant it. Her sole remedy
would have been to apply to the New York court
for a modification of the decree. So, if the New
York court had provided for a lump sum, which had
not been paid, the right of the complainant would
have been limited to a suit to recover that sum.

To permit the Court of Chancery, as an independ-
ent tribunal, to impose alimony in addition to the
alimony imposed by the New York court, leaving
both judgments stand so that a suit may be brought
upon both to recover the amount allowed in each, is
to violate the full faith and credit provision of the
Federal Constitution, just as much as it would be to
permit judgments in several States for the same
sause of action, a practice which, as we have pointed
out, is forbidden by our own courts.

We respectfully submit that the original and sup-
plemental orders should be set aside.

BOURGEOIS & COULOMB,
Solicttors for and of Counsel
with Defendant-Appellant.
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and

Hexry O. REIE,
Defendant-Appellant.
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BRIEF FOR RESPONDENT.

STATEMENT.

Appellant’s brief states the essential facts and
presents the single legal question involved.

ARGUMENT.

The orders under review should be affirmed.

Freund v. Freund, cited by the Vice-Chancellor,
was affirmed in this court in 72 Equity 943, on the
opinion of Vice-Chancellor Kmery. The facts in
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that case are analagous to the facts in the instant
case for the purpose of disposition of the legal ques-
tion raised by appellant. That case is stare decisis
unless this Court shall feel that the case of Bates .
Bodie, in the U. S. Supreme Court and cited by ap-
pellant is to govern rather than Freund v, Freund.
There is a clear and marked distinetion between the
two cases. In Bates v. Bodie the divorce was abso-
lute and the decree fixed a distinet lump sum for
alimony so that the judgment was final both as to
the divorce and the amount of alimony. In the in-
stant case the divoree is not absolute and the amount
of alimony is subject to modification. Such are the
facts in Freund v. Freund.

The distinction pointed out in that case holds that
under its facts judgment was not final so as to be
entitled to full faith and eredit under the Federal
Constitution. In the instant case the appeal is un-
der the statute as was Freund v. Freund. The bill
does not seek to recover alimony previous to the
date of filing and the amount awarded is less than
that awarded by the New York decree. Should re-
spondent institute suit on the New York decree to
recover any payment following the date of the filing
of the bill it would be a perfect defense that pay-
ments had been made under the orders in this case.

The orders are correct and proper and should be.
affirmed.

Respectfully submitted,
COLE & COLE,
Solicitors for Respondent and
C. L. COLE,
Of Counsel.








