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Notice of Appeal. 

Filed March 13, 1931. 

NEW JERSEY SUPREME COURT. 

J osEPHIN A DE RosE, Administra-
trix of the Esfate of Alfonso 
De R,ose, ( also known as Nick 10 
Rose) deceased, 

Plaintiff, 

vs. 
DELA WARE, LAC KA w ANN A & w EST-

ERN R. R. CoMPANY, a corpora-
tion of the State of Pennsyl-
vania, authorized to do busi-
ness in the State of New 
Jersey, 

Defendant. 

Action at Law. 

To JOHN 0. BENSON, EsQ., Attorney of Plaintiff: 
Sir: 

You WILL PLEASE To TAKE NOTICE that the a.hove 
defendant herewith appeals to the New Jersey 
Court of Errors and Appeals from the judgment 

20 

and all and every part thereof, entered jn the 30 
above entitled cause on the 2nd, day of February, 
1931, and that it will, as prescribed by the rules 
in such cases made and provided, file and serve 
upon you its grounds of appeal within the time 
prescribed by said rules and the practice in such 
cases made and provided. 

Yours, &c., 

Dated, March 12, 1931. 

FREDERIC B. ScoTT, 
Attorney of Defendant. 

40 
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Grounds of Appeal. 

NE:W JERSEY COURT OF ERRORS AND 
APPEALS. 

Filed March 21, 19'31. 

10 JosEPHINA DE RosE, Adminis-

tratrix of the Estate of Alfon-
so De Rose ( also known as Nick 
Rose) deceased, 

Plaintiff-Respondent 

vs. 

THE DELA w ARE, LAC KA w ANN A AND 

vVEsTERN RAILROAD CoMPANY, 

Action at Law 

20 Defendant-Appellant. 

The Delaware, Lackawanna and Western Rail-
road Company, appealing to the New Jersey 
Court of Errors and Appeals from the judgment, 
and all and every part theTeof, entered in the 
above entitled cause in the New J e.rsey Supreme 
Court o,n the 2nd day of February, 1931, herewith 

30 sets forth and writes down its reasons and 
grounds of appeal, to-wit: 

40 

1. That the Trial Court refused to direct a non-
suit as against the plaintiff and in favor of the 
defendant on the trial of said cause, for the follow-
ing reasons stated to the Trial Court: 

1. The fi.r,st reason is that the accident, if 
it occurred by the deceased coming in contact 
with Train 66, the accident was caused by the 
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Grounds of Appeal. 

sole negligence of the plaintiff's decedent, and 
therefore his sole negligence was the proxi-
mate cause of this accident. 

2. That there has been no negligence shown 
on behalf of the railroad cO:mpany. 

3. That the plaintiff's decedent assumed 
the risk of the accident which happened to 
him. 

2. Because the Trial Court refused to direct a 
verdict in favor of the defendant-appellant .and 
against the plaintiff-respondent for the same rea-
sons urged by the defendant-appellant on its mo-
tion for a nonsuit on the trial of said cause, which 
reasons are set forth in the preceding ground of 
appeal as they a pp ear from the record on the trial 
of said ca use. 

FREDERIC B. ScoTT, 

Attorney of Defendant-Appellant. 

10 

20 

30 

40 
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Summons. 

THE STATE OF NEW JEiRHEY 

TO 

DELAWARE., LACKAWANNA & WESTERN R. R. COM-
PANY, a corporation of the State of 

L. S. Pennsylvania, authorized to do business 
in the 8ta te of New Jersey. 

You ARE su 1MMONED to answer the annexed com-
plaint of Josephina De Rose, Administratrix of 
the Esitate of Alfonso De Rose (also known as 
Nick Rose) deceased, in an action at law in the 
Supreme Court. And TAKE NOTICE that unless you 
file your answer to said complaint with the Clerk 

20 of ,Supreme Court, at Trenton, within twenty days 
after service upon you of this writ and the an~ 
nexed complaint, the plaintiff may proceed in the 
suit, and judgment may be entered against you. 

Witness, William S. Gumm ere, Chief Justice of 
the Supreme Court, at Trenton, this eighth day of 
August, nineteen hundred and twenty..,nine. 

FRED L. BLOODGOOD, 
Clerk. 

30 JORN 0. BENSON, 
Attorney. 

40 
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Complaint. 

Filed Aug. 18, 1929. 

NEW JERSEY SUPREME COURT 

p ASSAIC COUNTY. 

JosEPHINA DE RosE, Administra-
trix of the Esfate of Alfonso 
De Rose, ( also known as Nick 
Rose) deceased, 

Plaintiff, 

vs. 
DELA WARE, LAC KA w ANN A & w EST-

ERN R. R. CoMPANY, a corpora-
tion of the State of Pennsyl-
vania, authorized to do busi-
ness in the State of New 
Jersey, 

Defendant. 

Action at Law 

The complaint of Josephina De Rose, Adminis-
tratrix of the Estate of Alfonso De Rose (also 
known as Nick Rose), deceased, of the City of Pat-
erson, in the County of Passaic and State of New 
Jersey, respectfully shows: 

FrnsT CouNT. 

1. That the defendant is a corporation of the 
State of Pennsylvania, authorized to transact 
business in the State of New Jersey, with its prin-
cipal office at Hoboke ,n, in the County of Hudson. 

JO 

20 

30 

2. That Alfonso De Rose ( also known as Nick 
Rose) on the 19th day of February, 1929, and for 40 
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Complaint. 

a long time prior thereto was employed by said 
defendant corporation as a track worker and la-
borer, and that said Alfonso De Rose ( also known 
as Nick Rose) was so employed as a track worker 
.and laborer on the said 19th day of February, 

10 1929, at a point about fifty feet east of the rail-
road station of the said defendant corporation 
at Paterson, in the County of Passaic, and State 
of New Jersey, and was then and there perfor:m-
ing his ser~ices as a track laborer and worker for 
and on behalf of said defendant corporation. 

3 That said tracks of the said de.fendant cor-
poration on which the said plaintiff's intestate 
was employed as aforesaid, were regularly used 
by said defendant corporation as a common car-

20 rier between New Jersey, New York and else-
where, and that at all times stated, said plaintiff's 
intestate was employed in and the said defendant 
corporation was engaged in interstate commerce. 

30 

40 

4. That said defendant for its purposes and 
uses as a common carrier, operated over its said 
railroad and railroad tra ,cks, from time to time, 
certain engines, cars and trains which passe:i over 
and along said track at a high and excessive rate 
of speed, and subjected plaintiff's intestate, while 
employed in his capacity as a track laborer and 
worker to great bodi ly peril and danger of life. 

5. That on or about the said 19th day of F1:bru-
ary, 1929, at the place aforesaid, said plaintiff's 
intestate ·while employed by said defendant cor-
poration in interstate commerce as aforesaid, was 
seriously injured at a point distant about fifty feet 
east of the Paterson station as aforesaid, by be-
ing run down by an engine of the def enda ·nt corpo-



7 

Complaint 

ration, which engine is known as Engine No. 66, 
which was bei,ng operated in an easterly direction. 

6. That as a result of the said injuries the said 
plaintiff's intestate on the 22nd day of February, 
1929, died at the St. Joseph's Hospital in the City 
of Paterson aforesaid. ] 0 

7. That said death of plaintiff's intestate re-
sulted in whole or in part from the negligence of 
the officers, agents and employees of said defend-
ant corporation by reason of defects in a certain 
engine, cars, brakes, signals, appliances, tracks 
and road-bed due to defendant's negligence. 

8. That said defendant's negligence consisted 
in this, that at the time and place aforesaid, while 
plaintiff's intestate was then a11d there so employ-
ed by defendant corporation in interstate com-
merce as aforesaid, and was working on one of the 
said parallel tracks in such a position as to pre-
vent his seeing the apprnaching train, while the 
said plaintiff's intestate was visible for a con-
siderable distance to defendant's agents, servants 
and employees who were then and there operat-
ing defe11da,nt 's engine on said track, that defend-
ant by its agents, servants, and employees negli-
gently caused one of its trains or engines to be 
operated at a high and excessive rate of speed to-
v.rard said plaintiff's intestate without slackening 
its speed and without any signal or warning of 
any kind being given to the said plaintiff's intes-
iate of the approach of said engine. 

9. That on the 5th day of July, 1929, the Sur-
rogate of the County of Passaic granted Letters 
of Adminisfration upon the Estate of said Alfonso 
De Rose ( also knovm as Nick Rose) deceased, to 

20 

30 

40 
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Complaint. 

sa~d plaintiff who accepted same and duly quali-
fied as such Administratrix of the goods and chat-
tels, rights and credits which were of the said 
Alfonso De Rose ( also known as Nick Rose) de-
ceased. 

10 10. That said plaintiff's intestate left him sur-

20 

30 

40 

viving, the plaintiff who is his widow and the fol-
lowing children, viz., James De Rose, Katie Tede-
schi, William De Rose, Margaret De Rose, Annie 
De Rose and Anthony De Rose, and that they are 
his only next of kin, and that they have sustained 
great pecuniary loss, damage and injury for and 
by reason of the death of said plaintiff's intestate 
by reason of the negligence of said defendant, by 
its agents, servants and employees as aforesaid. 

11. That this suit is brought . within twenty-
four calendar months of the death of said plain-
tiff's intestate, and is also brought pursuant to 
the provisions of the Federal Employers' Liabil-
ity Act in such cases made and provided. 

Plaintiff demands as damages on the first count 
herein, the sum of $50,000, together with costs of 
suit. 

SECOND CouNT. 
1. Plaintiff repeats paragraphs one, two, three, 

four, five, six, seven, eight, nine and ten of the 
first count herein, and makes the same a part of 
this count. 

2. That said plaintiff's intestate was so seri-
ously injured on the said 19th day of February, 
1929, that he was removed to the St. Joseph 'B 
Hospital in the City of Paterson, County of Pas-
saic, and State of New Jersey. 
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3. That said plaintiff's intestate departed this 
life on the 22nd day of February, 1929, and that 
from the time he was injured to the date of his 
death, to wit, the 2'2nd of February, the saiu 
plaintiff's intestate · did undergo great pain and 
suffering. 10 

4. That by reason of the injuries a,nd death of 
the said plaintiff's intestate as a result of the neg-
ligence of said defendant by its agents, servants 
and employees, the said plaintiff was obliged to 
incur hospital and medical expenses for the treat-
ment of the injuries so sustained by plaintiff's 
intestate and to alleviate his pain and suffering. 

Plaintiff on the second count claims as damages 
the sum of $10,000. together with costs of suit. 20 

JOHN O. BENSON, 

Attorney for plaintiff, 
129 Market Street, 

Paterson, New Jersey. 

30 

40 
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Answer. 

Filed Aug. 30, 19·29. 

NEW JERSEY SUPREME COURT 

PASSAIC CouNTY. 

JosEPHINA DE RosE, Administra-
trix, etc., of Alfonso De Rose 
( also known as Nick Rose), de-
ceased, 

Plaintiff, 

vs. 
THE DELAWARE, LACKAWANNA AND 

Action at Law 

20 WESTERN RAILROAD COMPANY, 
Defendant. 

For answer to the complaint herein, defend-
ants, The Delaware, Lackawanna and Western 
Railroad Company, says: 

FIRST DEFENSE TO THE FIRST CouNT. 

30 1. It admits the allegations of paragraphs 1, 2, 

40 

and 11 of the :first count. 

2. It has no knowledge or information sufficient 
to form a belief as to the truth of the allegations 
of paragraph 9 of the first count, and in so far as 
they may be deemed material it demands due 
proof thereof. 

3. All other allegations of the complaint are 
denied. 
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Answer. 

SECOND DEFENSE TO THE FIRST CouNT. 

4. Plaintiff's intestate was guilty of contribu-
tory negligence in the following particulars, viz : 

(a) In failing and neglecting to take due and 
proper precautions for his own safety as required 
by defendant's rules. 

(b) In failing and neglecting to look for the 
approach of the trains or train and engines or en-
gine referred to in the complaint, in violation of 
defendant's rules. 

(.c) In taking- a position so close to the track 
on which the train or engine which it is alleged 
ran pl~intiff 's intestate down was running as to 

10 

endanger the safety of said intestate. 20 

THIRD DEFENSE TO FIRST COUNT. 

5. Plaintiff's intestate assumed the risk of the 
accident and injury complained of. 

FIRST DEFENSE TO THE SECOND CouNT. 

6. Defendant, for answer to paragraph 1 of the 
second count, repeats paragraphs 1, 2 and 3 of its 
first defense to the first count. 

7. It denies the allegations of paragraphs 3 and 
4 of the second count. 

8. The allegations of paragraph 2 of the second 
count are admitted. 

SECOND DEFENSE TO THE SECOND COUNT. 

9. Defendant repeats and realleges the allega-
tions contained in its second defense to the first 
count. 

80 

40 
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Answer. 

THIRD DEFENSE TO THE SECOND CouNT. 
10. Defendant repeats and re-alleges the allega-

tions contained in its third defense to the first 
count. 

lO WHEREFORE, defendant demands that the com-
plaint be dismissed-, with costs. 

FREDERIC B. ScoTT, 
· Defendant's Attorne y. 

20 

30 

40 



13 

Reply. 

Filed Sept. 6, 1929. 

NNW JERSEY SUPREME COURT, 
PASSAIC CouNTY. 

J osEPHINE DE RosE, Administra-
trix, etc., of Alfonso De Rose 
( also known as Nick Rose), de-
ceased, 

Plaintiff, 

vs. 
THE DELAWARE, LACKAWANNA AND 

VVESTERN RAILROAD COMPANY, 

Defendant. 

Action at Law 

Plaintiff by way of reply to the answer filed in 
the above cause, says: 

1. That she denies that said plaintiff's intestate 
was guilty of contributory negligence as stated in 
paragraph 4, constituting the second defense to 
the First Count of said answer. 

2. That she denies that plaintiff's intestate as-
sumed the risk of the accident and the injury com-
plained of as stated in paragraph 5, constituting 
the Third Defense to the First Count. 

3. That she denies the allegations contained in 
paragraph 6, constituting the First Defense to the 
Second Count of said answer. 

10 

20 

30 

40 
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Reply. 

4. That she denies the allegations contained in 
paragraph 9 constituting the Second Defense to 
the Second Count. 

5. That she denies the allegations contained in 
paragraph 10 constituting the Third Defense to 

10 the Second Count of the answer. 
Attorney for Plaintiff . 

JOHN 0. BENSON, 

20 

3'0 

40 
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Postea. 

Filed Feb. 1, 1930. 

NEW JERSEY SUPREME COURT 
PASSAIC Cou :w:rY. 

JosEPHINA DE RosE, Administra-
trix of the Estate of Alfonso 
De Rose, ( also known , as Nick 
Ros ·e) deceased, 

Plaintiff, 

vs. 
DELAWARE, LACKAWANNA & WEST-

ERN R. R. CoMPANY, a corpora-
tion of the State of P ,ennsyl-
vania, authorized to do busi-
ness in the State of New 
Jersey, 

Action at Law 

Defendant. ·-

This cause was tried before Judge William B. 
Mackay with a jury at the Passaic Circuit, on Jan-
uary 30th, 1930. 

The jury rendered a general verdict against the 
defendant and in favor of the plaintiff for Sixteen 
thousand ($16,000) dollars. 

w. B. MACKAY. 
Judge 

]0 

20 

• 
30 

40 
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30 
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16 

Judgment. 

Entered Feb. 1, 1930. 

NEW JERSEY SUPREME COURT. 

J osEPHINE DE RosE, Administra-
trix of the Estate of Alfonso 
De Rose, ( also known as Nick 
Rose) deceased, 

Plaintiff, 

vs. 
DELAWARE, LACKAWANNA & WEsT- A·ction at Law 

ERN R. R. CoMPANY, a corpora-
tion of the State of P ,ennsyl-
vania, authorized to do busi-
ness m the State of New 
Jersey, 

Defendant. 

IT 1s ORDERED that judgment be and hereby is 
entered in favor of plaintiff and against the de-
fendant for the sum of sixteen thousand dollars, 
besides costs to be taxed nisi. 

Entered: February 1, 1930. 

$16,000.00 
77.09 

$16,077.09 

On motion of 
JOHN 0. BENSON, Atty. 
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Testimony. 

NEW JERSEY SUPRE ,ME COURT 

PASSAIC CouNTY. 

J osEPHINE DE RosE, Administra-
trix of the Estate of Alfonso 
De Rose, ( also known as Nick 
Rose) deceased, 

Plaintiff, 

vs. 
DELAWARE, LACKAWANNA & WEST-

ERN R. R. CoMPANY, a corpora-
tion of the State of P ,ennsyl-
vania, authorized to do busi-
ness in the State of New 
Jersey, 

Defendant. 

Action at Law 

Paterson, N. J., January 28, 1930. 

Before HoN. WILLIAM B. MACKAY, Judge, and a 
Jury. 

10 

20 

Appearances: 30 
For the Plaintiff: JOHN 0. BENSON, Esq. 
For the Defendant: FREDERIC B. ScoTT, Esq., 

and JAMES MuRNER, Esq. 

(A jury was called and sworn.) 
(Mr. Benson opened the case to the jury on 

behalf of the plaintiff.) 
Mr. Scott opened the case to the jury on be-

half of the defendant.) 

40 
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Josephine DeRose, for Pl a.inti ff, Direct. 

STIPULATION. 

Mr. 8cott: We have agreed upon certain fun-
damental questions. here and I should like to put 
them on the record. 

The Court: All right. 
10 Mr. S,cott: It is agreed by the def ,endant that 

both the decea .sed, Nick Rose, and the Delaware, 
Lackawanna and Western Railroad Company at 
the time of the alleged happening or the happen-
ing of the alleged accident in this case, were 
engaged in interstate commerce. 

It is further agreed that Mr. DeRose was sixty-
one years of age and that from the exp·ectancy 
tables furnished by the Prudential Insurance 
Company he had an expectancy of 13.4 years; 

20 that is, from an insurance standpoint. 

J osEPHINE DERosE, sworn. 

Mr. Benson: I offer the letters of admin-
istration in evidence. 

(Papers marked exhibits P-1 and P-2 m 
evidence. 

30 Direct exa.minahon by Mr. Benson. 

Q. Where do you live, Mrs. DeRose 1 A. 62 
Murray Avenue. 

Q. ·where is that? In what city? A. Paterson. 
Q. Are you the widow of Alfonse DeRose 1 A. 

Yes, sir. 
Q. How long were you married? A. Twenty-• four years. 
Q. Where were you married, Mrs. DeR-o-se 1 

40 A. On Bridge Street, down there, you know. 
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J osep,hine DeRose, for Plaintiff, Dierct. 

Q. In what city? A. In Paterson. 
Q. You have lived in Paterson since then? A. 

Yes, sir. 
Q. How many children are there? A. I got four 

home and two married. 
Q. Can you tell us the ages of your children? 10 

A. Yes, sir. 
Q. vVill you just tell us the names and the 

ages? A. One twenty-one. 
Q. W,hat is his name? A. Bill Rose. 
Q. Yes? What is the next one? A. Margaret 

DeRose. 

By t~e Court: 
Q. How old is she? A. Is thirteen. 

By Mr. Benson: 
Q. What is the next one? A. Anna DeRose. 

By the Court: 
Q. How old is she? A. He was ten years old. 
Q. Anna? A. Yes. 

By Mr. Benson: 
Q. All right. A. Anthony, he is seven. 

By the Court: 

Q. Anthony? A. Tony. 
Q. Yes, how old? A. Seven. 

By Mr. Benson: 

20 

30 

Q. Any others? A. And James, twenty-nine. 
Q. Do you have a daughter by the name of 

Catherine? A. Yes. 40 
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Josephine DeRose, for Plaintiff, Direct. 

Q. How old is she? A. Twenty-six. 
Q. That was in February, 1929? A. Yes. 
Q. Do you know what your husband's work 

was? A. What my man worked a,U 
Q. Yes. What did • he do? A. Everything, oiled 

10 the switches and walked the track, ev,erything. 
Q. And on the morning-do you recollect the 

morning of February 19, 1929? A. Yes, sir. 
Q. vVhat was the condition of his health a.t that 

time? A. He wa,s happy, all the time happy. 
Q. All the time happy or healthy? A. Happy. 
Q. Happy? A. Yes. 
Q. And what was the condition of his health? 

A. He was all ri ,gh t ; he never was sick at alJ. 
Q. Do you know how many years he worked 

20 for the company? A. Twenty-eight years. 
Q. Do you know whether he lost any time of 

any kind? A. No, he never lost no time at all. 
Q. What kind of a day was February 19, 1929? 

A. Sometime a little cloudy and sometime, you 
know, the sun come up. 

Q. "\Vas it clear or rainy? A. No, it was a 
nice day, clear; it wasn't raining. It was cold. 

Q. Now, then, do you know-what did your 
husband do with his pay, Mrs. DeRose? A. He-

~H) gave it to me. 

40 

Q. Do you know what was the average pay he 
received? A. Yes, he have a check. He bring to 
me. 

Mr. Scott: Just a moment. I object to that. 
The Court: Why? 
Mr. Scott: A mere opinion-I perhaps 

oug·ht to ask a preliminary question. 
The Gou rt: Yes. 
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Josephine DeRose, for Pla,intiff, Direct. 

By Mr. Scott: 

Q. How did you receive this pay, Mrs. DeRose t 
A. A check. 

~- A check 1 A. Yes. I told you. Didn ''t you 
hear1 

By the Court: 

Q. What kind of a check 1 A. A check on the 
railroad. 

Q. A railroad check 1 A. Yes. 

The Court: All right. 

By Mr. Benson: 

Q. Do you know how much the average pay he 
received was 1 A. W 1ell, sometime bring fifty dol-
lars; sometime he worked over-time and bring 
more. 

Q. How much more would he bring 1 A. Some-
time he worked on Sunday, you know. 

Q. How much more would he bring, A. Maybe 
sixty dollars every two weeks. 

Q. For how many weeks would that be 1 A. 
Every two weeks. 

10 

20 

The Cour ,t: How much 1 30 
Mr. Benson: Sixty dollars every two weeks. 
The Court: Sixty dollars extra, 
Mr. Benson: No, every two weeks. Some-

times he would get fifty dollars every two 
weeks, sometimes sixty. 

Q. Is that what you said 1 A. Yes. 
Q. Do you recollect just before he died, just 

before Fe-bruary 19, 1929, wha,t his checks were, 
A. · It was fifty dollars, the check. 40 



22 

Josephine DeRose, for Plaintiff, Cross. 

Q. Fifty dollars 1 A. Yes. 
Q. Would he get more in the winter than in 

the summer 1 A. Y e-s, in the summer he wouiu 
get more; in the winter cut the pay. 

Q. What did you do with the checks, with this 

10 money, Mrs. DeRose? A. vVell, support the home. 
Q. Support the family? A. Yes. 
Q. Now, what time did he leave his house on 

February 19, 1929? A. Seven o'clock. 
Q. And where was the next place you saw your 

husband? A. In the hospital. 
Q. What hospitaH A. St. Joseph's Hospital. 
Q. Did you make any observation? Did he ap-

pear to be injured? Did you see any mjury about 
him? A. Yes. He was all scratched up on the 

20 face and they had all bandaged up. 
Q. Could he talk? A. No. 

30 

Q. What did he do? A. He was breathing like 
that (illustrating). I thought he was dying. 

Q. How many days did he remain in the hos-
pital? A. Three days. 

Q. And then what happened to him, Mrs. Do 
Rose 6! A. And he died. 

Q. And then you were appointed administra-
trix? A. Yes. 

Mr. Benson: That is all. Take the witness. 

Cross-examina.tion by Mr. Scott. 
Q. Those pay checks, Mrs. DeRose, you say 

were sixty dollars every two weeks 1 A. No, it 
was sixty dollars every two weeks. 

Q. You say Nick, your husband, gave you his 
pay checks? A. Yes, the pay checks. 

Q. And you say that they were sixty dollars, 
40 a pay check for sixty dollars every tvrn weeks 1 



23 

Josephine DPRose, for Plaintiff, Cross. 

A. Y·es. Sometimes every two weeks sixty dollars. 
Q. Was that every two weeks that he brought 

home a sixty dollar pay check 1 A. No, every 
week; ·sometimes when he worked over-time, when 
he worked on Sundays, too, times. 

Q. v\Then he worked over-time, then he brought ] 0 
home a pay cheek for every two weeks 1 A. Every 
two weeks. . 

Q. For sixty dollars 1 A. Yes. 
Q. But when he didn't work over-time how 

much did he bring home 1 A. Fifty dollars a week. 
Q. Fifty dollars a week 1 A. Every two weeks. 
Q. Fifty dollars for every two weeks 1 A. Yes. 
Q. When did you see the last pay check, Mrs. 

DeRose1 A. When the company give me the last 
pay; they was give me the Monday after. L.0 

Q. When did you see the last pay check before 
Nick died 1 A. Oh, this month 1 

Q. The month before 1 A. Yes. 
Q. How much was that check1 A. Fifty dollars. 
Q. 'rha t was for fifty dollars 1 A. Y-es. 
Q. For fwo weeks 1 A. For two weeks. 
Q. Do you know how much the one before that 

was fod A. HuM 
Q. How much was the one before tha t1 A. The 

·one before tha U 30 
Q. Yes. A. The same, you know, when he 

worked more, some over-time and Sunday, he 
would get more. You know, he ,vorked on Sundayl 
too. 

Q. But you are sure the last two pay checks 
before he died were fifty dollars each 1 A. Ye-s, 
fifty dollars each. 

Q. And when did he get the sixty dollar checks 1 
A. Before he took the sixty dollars, because he 

40 
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was working on the New Year's and Christmas; 
he had to work that day. 

Q. On Christmas and New Year's he got fifty -
dollar checks? A. He was working, you know, he 
got more. 

10 Q. Sixty dollars? A. Because he was on track 
work, too. 

Q. How many times during tpe year before he 
died did he bring home these sixty-dollar checks? 
A. We11,--

Q. Once or twice, or-- A. More than twice. 
In the summertime he would get more, you know. 

Q. Well, how many times? A. What I know? 
Do you think I remember everything? I never 
remember everything. 

20 Q. 1lv ell, just tell the Court and jury when you 
saw the · last sixty-dollar check, the last before he 
died. A. Before he died he was working, you 
know. He was working Christmas and the New 
Year's. He took the pay, and the next he takes 
fifty dollars. He was working. 

Q. When was the last you saw a sixty-dollar 
check before he died? He died in February? A. 
Yes, he died in February. 

Q. Now, did you see-- A. W·ell, probably for 
30 Christmas-no, New Year's he take the pay, after 

New Year's. 
Q. The pay check around New Year's, that was 

for sixty dollars? A. No, fifty dollars. I don't 
know the other one, no. 

Q. Don't you remember 1 A. I never remember 
the other one. This iR the fifty dollar I remember; 
I never remember the other one. 

Q. Oh, you don't remember when he received 
a sixty-dollar check during the year before . he 

/40 died? A. No. 
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Q. Do you understand me, Mrs. DeRo-se? A. 
I don't much understand. 

Q. The checks were not under fifty dollars, 
were they? A. Yes, one is fifty dollars. 

Q. I say, none of them were less than fifty dol-
lars? A. No, it ain't less than fifty dollars. 10 

Q. Always fifty dollars? A. Yes. 
. Q. And sometimes sixty dollars? A. Yes, sixty. 

Q. But never smaller than fifty dollars? A. No, 
never was smaller. 

Mr. Scott: That is all. 

JAMES DERosE, sworn. 
Direct examina,tion by Mr. Benson. 

Q. Are you one of the children of Alfonse and 
Josephine DeRo-se 1 A. Yes. 

Q. Where do you live, Mr. DeRose1 A. 95 
Sherman Avenue. 

Q. What city? A. Totowa. 
Q. And what is your -age? A. Twenty-eight. 
Q. When did you leave · your home, that is, the 

home of your father and mother? A. Two years 
and four months. 

Q. Do you know how long your father was 
em ployed by the D. L. and W. Railroad 1 A. 
'l\venty-eight years. 

Q. Do you know anything about his regularity 
at work 1 A. Fla,gman, pick and shovel, track 
walker; he done everything in gang he could do 
on the job. 

Q. '-lv as he regular in his work? A. Yes, sir. 
Q. What was his condition of health, so far as 

you observed? A. Good. 

20 

30 

40 
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James DeRose, for Plaintiff, Direct. 

Q. What was - his condition of health about 
February 19, 19291 A. All right, good, too. 

Q. How many constituted the DeRose familyt 
A. Six. There is four more home. 

Q. Four at home 1 How many are married 1 

10 A. Two. 

20 

30 

40 

Q. Are you familiar with the track and the 
location of the station, along the station at Pater-
son 1 A. Yes, sir. 

Q. Did you ever work on the D. L. and W. 
Railroad 1 A. Seven months in 1919. 

Q. What capacity did you work in 1 A. West 
Paterson. 

Q. In what kind of work1 A. Pick and shovel, 
flagman. 

Q. Anything else 1 A. That is all. 
Q. Did you do any track walking 1 A. No, 1 

never done no track walking. 
Q. While you were employed did you make any 

observation as to-did you ever observe any men 
working alone on the track 1 

Mr. Scott: I object. ·what happened in 1919 
has no relevancy or bearing on what hap-
pened at this time. 

Mr. Benson: It may have as to custom, it 
seems to me, if he knows whether that cus-
tom continued on down to the present time. 

The Court: He only worked - there seven 
months. 

Mr. Benson: He may have made observa-
tions and know just what the custom was. 
Later, by virtue of the father working there, 
he would naturally be interested in the con-
dition and the general operation of railroad 
·work. 
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The Court: I hardly think that would prove 
a custom. 

Mr. Benson: He knows what happened in 
1919. That may be remote, but we may be 
able to connect it up to show that custom 
continued on down to 1929. 10 

The Court: I suppose if you can connect 
it up. If you can't connect it I would have 
to strike it out. 

Mr. Benson: I will ask him that subjeet to 
that ruling. 

Q. Do you know what the custom was where 
a man was working alone on the approach of any 
engine or train or freight car 7 

Mr. Scott: May I at this time ask a pre- 20 
liminary question, sid 

The Court: Yes. 

Cross-examina.tion by Mr. Scott. 
Q. Mr. DeRose, you worked for the railroad 

company when 7 In 1919'1 A. 1919. 
Q. And you worked seven months 7 A. Seven 

months. 
Q. After that where did you go to work7 A. I 30 

di'd1i 't work; I loafed. 
Q. You loafed 7 A. Yes. 
Q. You loafed up to the present time 7 A. No, 

I didn't loaf up to the present time. 
Q. ,Vhen did you get a job after you left the 

railroad compa,ny7 A. Oh, about five months 
after. 

Q. Arid you have worked steadily ever since 7 
A. Certainly. 

Q. For the same concern 7 A. No, no. 4 O 



28 

J a,mes DeRose, for Pla.intiff, Cross. 

Q. What concerns did you work for? A. I 
worked for the Dairy Maid now. 

Q. What concern did you work fod What was 
the first concern you worked for after you left 
the railroad company and got a joM A. Wash-

lO ington Pie.ce Dye Works on a truck. From there 
up to the Dairy Maid. 

Q. On a truck? A. Yes. 
Q. Would that job take you into Paterson? A. 

No, took me to New York. 
Q. How long did you work for them? A. Eight 

months. 
Q. Eight months? A. Yes. 
Q. Did you go to New York every day you 

worked? A. Every day. 
20 Q. And you worked every day in the week? A. 

Every day. 
Q. After you left them where did you go? A. 

Dairy Maid Ice Cream Company. 
Q. Driving a truck for them? A. No, sir, ice 

cream maker, inside. 
Q. Oh, you were an ice cream maker? A. Yes. 
Q. How long did you work for them? A. Five 

years and a half. 
Q. During all that time you worked six days a 

~W week or seven? A. I work every day up there, 
Sunday and all. 

Q. Sunday and all? A. Certainly. 
Q. And your work is at the factory or the place 

where they make the cream? A. ·where they 
make the cream, inside. 

Q. And your hours are what? A. I haven't got 
any hours. I work from seven until I get done. 

Q. And does that take you late at ni1giht? A. 
No, hal~ past one, two o'clock, three o'clock, half 

40 past. 
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Q. Two or three o'clock is the latest? A. Yes. 
Q. All your work is confined, done in the plant 

or factory? A. Right in the plant. 
Q. Do you work for them at the present time? 

A. Five years and a half. 
Q. You are working for them now? A. Yes. 
Q. Yes, you still work for them? A . .Still work-

ing there yet. 
Mr. Scott: _ May it please the Court, I press 

my preliminary objection to the question for 
the purpose of making the objection to the 
question Mr. Benson has just . asked, as to 
what the custom was. 

The Court: I don't think he is qualified. 
Mr. Benson: He may have made an obser-

vation. He doesn ~t of necessity-he is work-
ing steadily at the Dairy Maid Ice Cream 
Company, which would not preclude him from 
making observations on the D. L. and W. 
Railroad from time to time. 

The Court: No, that wouldn't preclude him 
from making observations, but when you say 
to him, ''What was the custom''--

Mr. Benson: He would know whether that 
custom was carried along the same as it was 
when he was working there. 

The Court: He would hardly be in a posi-
tion to know, if he is driving a truck, as to 
what would happen to a man walking the 
tracks or a man working on the tracks . 

. He might see them there, but I don't see 
what weight that could have. I don't see 
what evidential value it would have. 

10 

20 

30 

Mr. Benson: I don't know whether he has 
made the observation, but I was laying-- 40 
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The Court: Of course, if you can connect 
it up all you have got to do is to ask him 
what may have occurred during · the time that 
he was working for them. Of course, if you 
can connect it, why, you just continue from 

10 the point where he quit working for them and 
make your connection down to the time of the 
accident, so you might ask him as to what ac-
tually was done so far as that particular sit-
uation was concerned during the time that he 
was employed there. 

20 

30 

40 

Mr. Benson: All right, I will ask him that, 
then. 

Mr. Scott: Will you put a question so I 
can object1 

By Mr. Benson: 

Q. What was the custom during your employ-
ment with the D. L. and W. Railroad with respect 
to warning any man engaged in working on the 
tracks 1 

Mr. 8cott: I obje:et. 

A. Three blows. 

Mr. Scott: First, on the ground that it is 
too remote; second, on the ground that there 
does not appear at the present time any sim-
ilarity of situation with respect to the 
decedent. There is nothing to show what the 
decedent was doing, whether he was work-
ing on the track or whether he was walking 
on the track or what he was doing. 

·The Court: I will have to sustain the objec-
tion and strike out the answer. 
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Mr. Benson: I will ask permission, then, 
to withdraw this witness at this time so that 
I may lay the foundation by another witness. 

The Court: Yes. 
(The witness was temporarily withdrawn.) 

THOMAS MURPHY, sworn. 

Direct exa,mination by Mr. Benson. 
Q. Where do you live, Mr. Murphy1 A. 153 

Post A venue. 
Q. Where is that1 In what city1 A. Lynd-

hurst. 
Q. What business are you engaged in 1 A. Sec-

10 

tion foreman. 20 
Q. For what railroad 1 A. Delaware, Lacka-

wanna and vV es tern Railroad. 
Q. How long have you been so employed 1 A. 

Since 19·21. 
Q. Did you know Alfonse DeRose 1 A. Yes, 

sir. 
Q. Was he immediately under you 1 A. Yes, 

sir, he was. 
Q. Do you remember the morning of February 

19 Mr. DeRose reporting for work 1 A. Yes. 30 
Q. He was rather regular, wasn't. he, in his 

reporting for work 1 A. Yes, he was. 
Q. And did you give him directions what he 

should do 1 A. Yes. 
Q. What did you tell him to do, Mr. Murphy? 

A. I gave him instructions how to walk the track 
and oil the switches. 

Q. Oil the switches? A. Yes. 
Q. Now, did you tell him what switch to oil? 

A. Sure. 40 

New Jersev state Library 
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Q. Are you familiar with the lay of the land 
at the railroad station at Paterson, the main sta-
tion1 A. Yes, sir. 

Q. You have been working in that locality for 
how long1 A. I have been working there since 

lO July, 1927. 
Q. I show you a photograph. Does that truly 

depict the conditions that existed in Fe ·bruary, 
19291 A. That is the station up there, isn't i U 

Q. Yes, that is the station up here 1 A. What 
is it 1 

20 

Q. Is that a true picture of what conditions 
were in February, 19291 A. Yes, that looks like 
the track. 

Mr. Benson: Now I offer that. 

(Photograph marked ·exhibit P-3 m evi-
dence.) 

Q. I show you a photograph, Mr. Murphy, look-
ing down, from the railroad station at Paterson, 
looking east. Does that truly depict the conditiOli 
that existed in February, 19291 That is, looking 
east from the railroad station. Look at it, if you 
want to take it in your hand and examine it. A. 

·3() Yes, that looks like it. 

Mr. Benson: I offer it in evidence. 

· (Photogarph marked exhibit P-4 in evi-
dence.) 

Q. As shown on exhibit P-2, the connection of 
a track that extends from the railroad station to 
a switch, does that indicate the point where you 
directed Mr. DeRose to work on February 191 



33 

Thoma ,s Murphy, for Pla ,intiff, Direct. 

Mr. Scott: I object, on the ,ground that the 
witness has said that he told him to oil 
switches. 

Mr. Benson: That is one of the switches. 
Mr. Scott: Mr. Benson wants to know if 

this is the particular point, as if that was 10 
the only thing he was supposed to do on this 
particular day. I have no objection if Mr. 
Benson will incorporate. Is that one of the 
places? 

Mr. Benson: I haven't any objection to 
that. 

Q: Does that indicate one of the switches that 
he was supposed to oil, Mr. Murphy? A. Well, 
I suppose that took in some of them; that is not 20 
the particular one I asked him to. 

Q. Well, now, how far would you say that that 
switch is from the main station at Paterson? 
How many feet, about? A. It is about eight hun-
dred feet. 

Q. About eight hundred feet. Now, then, do 
you know whether he went to work there or not, 
Mr. Murphy? When did you give him the instruc-
tions? In the morning? A. In the morning, just 
as we left the tool house. 30 

Q. Did you see him at the tool house? A. Yes. 
Q. And in addition to oiling was he to do any 

other work, Mr. Murphy? A. He was supposed 
to look over the track and track-walk besides. 

Q. And track-walk besides 1 A. On his jour-
ney. 

Q. What? A. On his journey he was supposed 
to look after the tracks, see that it was safe, no 
broken rails or anything of the like, see. 

Q. And did he carry with him any tools 1 A. 40 
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No, just he had a small pail and brush for to oil 
the switches. 

Q. Did he have any wrenches with him? A. No. 
Q. Did you give him any tools other than the 

pail and-- A. Pail and oil. 
10 Q. And whaU A. And a can of oil. 

Q. Now, then, where did you go then, after 
that? A. We went down about our work, west. 

Q. Did you accompany Mr. DeRose or did you 
leave him there to attend to his work? A. I left 
him there to attend to his work. 

Q. Now, then, how long did you say you have 
been working for the railroad? Since 1921? A. 
Yes. 

Q. And what is your position? A. Section fore-
20 man. 

Q. Section foreman. Are you familiar with the 
custom in the protection of employes in the rail-
road? A. Yes. 

Q. And when a man is on a track alone is it 
the custom of the oncoming train, whether freight 
or otherwise, to give any warning or signal? A. 
Well, yes. 

Q. What signal must he give? A. He blows 
the whistle. 

~HJ Q. He blows the whistle how many times? A. 
About three times. 

Q. Three times. And that has been the con-
. tinuous custom in the railroad, on the D. L. and 
,¥.? A. Yes. 

Q. Now, then, do you recollect, Mr. Murphy-
withdraw that. 

Q. When was your attention first called to the 
injury of Mr. DeRose? A. The first time my at -
tention was called to it is about ten minutes to 

40 one. 
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Q. And where were you at that time1 A. At 
ten minutes to two, I should say. 

Q. At ten minutes to two. Yes1 A. I was at 
Little Falls. 

Q. Did you immediately come back to Pater-
son 1 A. Yes, sir. 

·Q. Do you recollect where Mr. DeRose was 
picked up 1 A. Well, he was picked up already 
when I got down. 

Q. Well, do you know the location 1 

Mr. Scott: I object. If he was picked up 
when he was not there. 

Q. Was there anything on the ground indicat-
ing that he had been injured 1 

Mr. Scott: I object on the further ground 
that that doesn't indicate where he was 
picked up. If there was something on the 
ground that doesn't indicate where he was 
picked up; it doesn't indicate where he was 
hit. 

Mr. Benson: All right, I will withdraw the 
question. 

The Court: Sustain it. 

Q. Did you see Mr. DeRose after that-with-
draw that. Did you see him during the afternoon i 
A. No. I went to see him at the hospital but I 
wasn't able to see him. 

Q. Did you see him at any time the following 
day 0? A. No, sir. 

Q. Never saw him after that at all alive1 A. 
Well, I saw him once. 

Q. Where 1 A. In the hospital. 

10 

20 

30 

40 
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Q. Was he able to talk or not? A. No, he wasn't 
able to talk. 

Mr. Benson: I think that is all. Take the 
witness. 

10 Cross examination by Mr. Scott. 

20 

Q. As I understand it, DeRose worked under 
you as one of your g,ang? A. Yes, sir. 

Q. You were the s·ection foreman? A. Yes, sir. 
Q. And on the morning of February 19, 1929, 

the gang all met where? At the tool house? A. 
At the tool house. 

Q. Where is tha.U Near the Paterson station 1 
A. Yes, that is just east of the Paterson station. 

Q. Sid A. Just east of the Paterson station. 
Q. Just east of the Paterson station? A. Uh 

huh. 
Q. And they opened up the tool house and each 

fellow would get the tools he was going to us6 
that day? A. Yes, sir. 

Q. Now, on this particular day you had desig-
nated or told Nick that he was to do track-walk-
ing work, did you not? A. Yes, sir, I did. 

Q. And the rest of the gang were to go up to 
~H) Little Falls to work? A. Yes, sir. 

Q. And you went up to Little Falls with the 
rest of the gang1 A. Yes, sir, I did. 

Q. And as I think you told Mr. Benson, Nick 
took a pail and some oil 1 A. Yes, sir, he did. 

Q. And no wrenches with him 1 A. No wrench 
that morning. 

Q. And before Nick left, I think you told Mr. 
Benson, you instructed Nic>k- A. I did, sir. 

Q. And you told Nick when he left or before 
4 () he left that morning to look out for trains, did 

you not? A. I did, sir. 
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Mr. Benson: I object to that. Just a 
moment. I don't think he said that. He 
didn't say that on his direct examination. 

Mr. Scott: _ You asked him if he gave him 
instructions and directions. 

Mr. Benson: As to work, not as to any pro- lO 
tection of safety at all. 

The Court: Well, I hardly think you caH 
limit the cross examination to that extent. 

Mr. Benson: He was only asked-if he 
wants to make him his witness on that sub-
ject, why, he may, but I only asked him as 
to his work. I was very particualr about 
that, as to instructions as to work. 

The Court: I think it is proper. I will 
permit it and allow you an exception. 

Mr. Benson: All right, sir. 
( The question and answer were read by 

the reporter.) 

Q. The difference between a track-walker and 
the gang work, or the work of a track-walker and 
when the gang works, the gang works as a bunch 
or together, don't they, and a track-walker goes 
alone and by himself 1 A. Yes, sir. 

Q. And Nick had done track-walking work .be-
fore that day1 A. Oh, yes, often. 

Q. How often 1 A. Off and on ever since he 
was m my gang. 

Q. And when you worked as a gang or when 
your gang was working together how would you 
warn your men of a train coming 1 

Mr. Benson: I object to it as not proper 
cross examination. We didn't ,go into any 
question of gang. This was a question of one 

20 

30 

man working alone, ·what the custom was. 40 
Mr. Scott: Well, I will withdraw that, then. 
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Q. When a man was working alone as a track-
walker, would he have to look out for himself 
with respect to trains? A. Yes, sir, he would 
have to look out for himself. 

Q. And those had been your instructions from 
10 time to time to Nick? A. Yes, sir. 

-Mr. Benson : I object to that. That is too 
indefinite, from time to time. 

Q. Wasn't it? A. Yes. 
The Court: That is a little indefinite. · 

'Q. Those were Nick's instructions on this par-
ticular morning, were they not? A. They were, 

20 sir. 
Mr. Scott: That is all. 

Redirect examination by Mr. Benson-. 
Q. Just a minute, Mr. Murphy, please, Did 

Mr. De Rose ever work in the gang? · A. Yes sir. 
he did. 

Q. And when he worked in the gang, of course, 
the foreman had to look out for the .trains, didn't 
he? A. Yes, sir. 

SO Q. How long did you say Nick worked for the 
railroad? A. I don't know how long he worked 
for the railroad. 

·Q. He worked a good deal longer than you, 
didn't he? A. He worked longer than I did, yes, 
so therefore I cou1dn 't tell you. 

Q. And he had far more experience than you 
had? A. I guess so. 

Q. On track work hadn't he had more expen• 
40 ence than you did 1 A. In track work1 

Q. Yes. A. I think so. 
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·Q. How many years have you had experience in track work 1 A. How many 1 
Q. How many1 A. I have been doing track work since 1905. 
Q. 19051 A. Uh huh. 
Q. And Nick was always a very careful em- 10 ploye, wasn't he 1 A. Yes, he was. 
Q. You are still employed by the D. L. and W. Railroad 1 A. Yes, sir. 

By Mr. Benson: 

Q. When did Nick arrive on that morning of 
February 191 A. He arrived about half past seven. 

·Q. And you say you sent him out to inspect the tracks 1 A. Yes, sir. 
Q. And did you send any other person out be-

sides Nick-alone 1 A. Any other person 1 
Q. Yes. A. Sure. 
Q. How many others 1 A. Not that morning. 
Q. That particular morning1 A. That parti-

cular morning I only sent himself; one man. 
Q. Now, then, Nick prior to that time had been 

a flagman, hadn't he 1 A. Occasionally, yes. 
Q. Did he do any other work other than flag-

man and track-walker1 A. Yes, sir, sure. He 
worked with the men in the gang. 

Q. Worked with the men in the gang1 A. Yes. 
Q. You said, Mr. Murphy, I understood, on 

your direct examination, that when a train ap-
proached a man working alone on the track, that 
the engineer would give three blasts of the 
whistle; is that true 1 A. Yes, that is true. 

Q. And that would be- would that be the 
warning that would warn a man to look out for 

20 

30 

40 
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himself, to get off the track after that whistle 
was given 1 Isn't that the facU A. Yes, that is 
what it meant. 

Mr. Benson : That is all. 

10 Recross exa,mina.tion by Mr. Scott. 

Q. That is if the engineer saw him? A. Oh, 
yes. 

Q. He would give a whistle? A. If he saw him, 
yes. 

Q. If he saw him? A. If he didn't see him, of 
course he wouldn't blow the whistle. He couldn't. 

Q. And on this particular occasion and prior, 
on the different occasions when Nick was work-

20 ing as flagman, as Mr. Benson brought out, Nick 
was obliged to look out for himself, was he not? 
A. Yes, sir. 

Q. And those were the instructions when he 
was flagman, that he look out for himself? A. Oh, 
yes. 

Q. And look out for the coming of trains? A. 
Yes, sir. 

Q. And that had been going on for a number 
of years while Nick was working for you, had it 

30 not? A. Yes. 
Q. And when a man is a flagman he works 

40 

al01·e, too, doesn't he? A. Yes. 
Q. Away from the gang? A. Yes, he does. 
Q. And at those times he looks out for himselH 

A. Yes. 
Mr. Scott: That is all. 
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Redirect exa ,mination by Mr. Benson. 

Q. There is a curve just above the station, is 
there not 1 A. Yes. 

Q. Now, then, when he reached the point about 
eight hundred feet from the place where the tracks 
connect again, as indicated on P-4, does the engi- 10 
neer have a clear vision down the track 1 

Mr. Scott: I object to that on the ground 
it calls for--

Mr. Benson: Well, I will withdraw it and 
put it in this form. 

Q. At a point eight hundred feet to the west 
of where the track shown on exhibit P-4 is, are 
there any obstructions to obstruct the view of the 
engineerf 

Mr. Scott: I object, on the ground that the 
witness has testified that on that particular 
day he was up at Little Falls. 

The Court: Oh, yes, but he may know the 
condition of the tracks, he is so familiar with 
it. 

Mr. Scott: He is talking about obstruc-
tions, sir. 

20 

The Court: Well, I suppose what you want 30 
to find out is what ordinarily is the situa-
tion--

Mr. Benson: Yes. 
The Court (continuing) : -with respect to 

whether the tracks are straight or crooked; 
is that iU 

Mr. Benson: Yes. 
Mr. Scott: Fixed objects 7 Nobody is com-

plaining about the fixed objects. 
40 
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The Court: Well, then, I suppose that is 
what he wants to find out, as to what kind of 
a view he could get and how far you can see 
from that point. 

Mr. Scott: I am objecting if Mr. Benson 
1.0 is trying to tell what the engineer could see. 

Mr. Benson: Then I will ask him if he had . 
fair sight. 

The Court: I suppose there is no question 
a.bout an engineer being able to see, or he 
would not be an engineer. 

Mr. Benson: At least on the D. L. and W. 
they do see. 

The Court: But I suppose the point of 
-counsel for the defendant is that there may 

20 have been some obstruction there, such as 
cars or something else, and if this man wasn't 
there at this particular time he couldn't tell 
what obstructions may have been there. But 
on the assumption that there were no cars or 
obstructions, to what extent he could get a 
view from one point to another would be 
permissible. I will allow that. 

Mr. Scott: May I have that put in the ques-
tion 1 

30 The Court: Yes. 

By Mr. Benson: 

Q. From the point as indicated on exhibit P-4, 
which is approximately, you said, I think, ei,ght 
'hundred feet from the intersection of the tracks 
as shown on the photograph, is that a straight 
line1 

Mr. Scott: I object. I think the picture 
4 O speaks for itself. 
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Mr. Benson: I want to lead up to it. 
The Court: He can ask the witness out-

side of the picture, I suppose, and the use 
of the picture is only to indicate a point and 
make it certain. What is t1he answer? 

A. It is not a straight line. 
Q. '\Vhat kind of a line is it? A. It has a little 

curve going into a straight line. 
Q. Well, from a point eight hundred feet to the 

west of where the tracks join, as indicated on P-4, 
is that such a line that if there was no obstruc-
tion a person could see an object from the point 
ei,ght 1hundred feet to the point where the inter-
section of the tracks was? 

10 

Mr. S.cott: I object-could you see an 20 
object? 

Q. An object the size of a human being. 

Mr. Scott: I object to that. It contains an 
unwarranted assumption of fa.ct. There is 
no evidence in this case, if this man- I will 
put it that way-if this man was struck on 
the track. 

Mr. Benson : We have to connect it up. We 
have to start somewhere. 

Mr. Sc-ott: In the second place, there is 
nothing to indicate where this object is that 
Mr. Benson is trying to have the witness 
designate. 

The Court: vVell, let him mark the point 
on the photograph so that we will get it 
definitely. 

Q. Can you mark the point? 40 
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The Court: Where the tracks come to-
gether. 

Q. Where the tracks come together? Can you 
mark that, Mr. Murphy? 

lO By the Court: 

20 

Q. Can you see the point where the tracks come 
together on that photograph? A. Yes, sir. 

'Q. Will y,ou just make an X-mark where they 
came together? A. Where the tracks come to -
gether? 
- Q. Yes. A.. They come together here. They 

come together right at the frog. 
Q. Just make an X on there. A. Right here. 

Mr. Scott: Mark it at the frog. 

By Mr. Benson : 

Q. Now, then, from the point that you have 
indicated and marked on exhibit P-3, how far is 
the visibility to the west from that point, how 
many feet? A. Oh, you could see about six hun -
dred feet. 

Q. Six hundred feet. In your experience as a 
30 foreman, Mr. Murphy, if you see a section man 

walking and if his back was to the engine, would 
the engineer give a signal? 

Mr. Scott: I object to it as immaterial, 
incompetent, and irrelevant. 

The Court: What would that prove, Mr. 
Benson? 

Mr. Benson: Just to see whether under any 
circumstance--

40 The Court: You have proven it is the ens-
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tom of the trainman to blow the whistle three 
times and that it has been a ·continuous cus-
tom of the D. L. and W. 

Mr. Benson: All right, that is all. 

vVILLIA.M GUSTA, sworn. 

Direct examination by Mr. Benson. 

Q. Where do you live, Mr. Gusta 1 A. 40 Peach. 
Q. In what cityf A. Paterson. 
Q. How long have you lived in Paterson, Mr. 

Gustaf A. Twenty years. 
Q. Twenty years f A. Yes. 
Q. What kind of work do you dof A. Laborer. 

10 

Q. For whom do you workf A. All over. 20 
Q. What is the name of the people that you 

work forf A. Nowf 
Q. Yes. A. Lackawanna Coal Company. 
Q. Where is that f A. Over there (indicating). 
Q. How far i,s it from the station at Paterson f 

A. I don't know. I 0an 't figure it up. 
Q. Is it anywheres ne1ar the-I show you 

exhibit P-3. Do you recognize that picture1 A. 
Yes. 

Q. Now, can you say about where the Lacka-
wanna Coal Company is there f Can you find it 
there 1 A. Here is the coal pocket, I know; here 
is the coal pocket. 

Q. Will you mark that with pen and ink1 Just 
mark t1here with a cross, right there on the flat 
surface. A. (The witness complied.) 

Q. Now, looking at exhibit P-3, can you tell 
where you were on February 19, 1929, just before 
Mr. Alfonso DeRose was injured, was hurt f A. 

30 

40 
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I can't speak English, you know. On the tool 
house. 

Q. Just mark it on the photograph. A. On the 
tool house. 

Q. What were you doing, William, at the time 
10 just right after dinner? A. After dinner I got 

on the job--

(A :five-minute recess was taken.) 

AFTER RECESS. 

(Thomas Vigorito was sworn as Italian 
interpreter.) 

By Mr. Benson: 

20 Q. I will withdraw the last question. How long 
did you know Alfonso DeRose? A. Fifteen years 
-eleven. 

Q. Did you see him on the 19th day of Feb-
ruary, 1929? A. Yes. 

Q. And where did you see him? A. On the 
track where we were working. 

Q. Did you see him in the morning of the 19th? 
A. Yes, sir. 

Q. Do you recollect seeing him ri ,ght after 
30 dinner 1 A. Yes, sir. 

Q. You have marked a cross. Is that the place 
where you were right after lunch? A. T1his is 
the place where I was, and he was here. 

Q. Where the cross-point to it. Right near 
the frog of the railroad track; is that righU A. 
He was right here, working. 

Q. Now, which way-withdraw that. Do you 
recollect seeing any freight train, the :first freight 
train go through? A. Yes. 

40 Q. Now, then, did you see Alfonso after that 
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:first train went through, working on the track f 
A. He was working. 

Q. Now, which way was he facingf Toward the 
mountain or toward the City of Paterson f A. 
Facing the mountain. 

Q. And what kind of a day was it, William1 lO 
A. A bad day. It was cloudy. The sun would 
shine and then would not shine. 

Q. Was it clear, though 1 Was there any rain 
or anything1 A. No min. 

Q. And was there anyone sitting-withdraw 
that. At the point you have indicated on this ex-
hibit P-3, what was there there about that place1 
A. Nothing. 

Q. What were you doing1 Standing up or sit-
ting down after lunch 1 A. Sitting down. 20 

Q. Was anyone with you at the timef A. A 
friend of mine, a companion. 

Q. Where does he workf A. In a eoal yard. 
Q. Was he vrnrking in t:he same place 7 A. 

Same place. He works downstairs and I work up-
stairs. 

Q. And after this first train went by do you 
remember how soon after that the second freight 
train went by1 A. Seven or eight minutes. 

Q. Now, then, when did you first see that sec- 30 
ond freight train 7 A. Seven or eight minutes 
after the first train passed. 

Q. Well, now, then, where did you first see it, 
Mr. Gusta 7 A.· I heard the noise and I turned 
and saw the train coming. 

Q. vVas there any whistle or bell blown at any 
time 1 A. No bell and no whistle. 

Q. And then what happened, after that1 . A. A 
couple of minutes after my companion and part-
ner turned and he saw the man lying on the track. s.O 
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Q. What can you say of the • speed of the train f 
A. It was traveling fa.st, because it was a pas-
senger train. 

Q. Because it was a whaU 

Mr. Murner: '' A passenger train,'' he said. 

Q. What kind of a triain was it that you saw 
right after the freight, right after the first 
freightf 

Mr. Murnej:·: Wait a minute. How many 
questions is thaU I think the interpreter 
asked him two, didn't he f 

The Interpreter: N,o. 

A. The first freight passed and the second 
freight pas ·sed. 

Q. And then what happened after the second 
freight passed f A. We saw Nick lying on the 
ground. 

Q. How far from the point that you have 
marked with a cross at the frogf Just indicate 
here, will you f A. He was right here. 

Q. Mark that. A. (The witness complied.) 

Mr. Benson: I would like to ask the Court 
30 if it had better be marked by some designa-

tion, because there are several marks on here. 
Will I mark an A to designate thatf 

The Court: Yes, all right. 
Mr. Scott: What does the A indicate1 
Mr. Benson: The location where he saw 

Nick after the frei ,g ht train had left or had 
gone by. 

Q. Now, what did you do when you saw Nick 
40 lying in th e position a indicated A in exhibit P -



49 

William Gusta, for Plaintiff, Cross. 

3? A. We went after him, and one of the part-
ners said, "What is he doing; he is lying"--

Mr. SDott: We don't want to hear what he 
said, of course. 

The Court: No. 

Q. What was he doing 1 A. He was lying- he 
was lying on the ground, and my partner observed 
that he was lying on the ground. 

Q. And then what did he do 1 A. We went after 
him. 

Q. And then what happened after that? Just 
tell us what happened after that? A. vVe brought 
him in to the freight house on the pushcart. 

Q. And from there what happened 1 A . The 
flagmen came ai1d he called the boss. The boss 
came and he put his handkerchief over the head. 

Q. How many feet would you say it was from 
the place where you stood or went dovm to the 
point where Alfonse was struck? A. I cannot 
tell but it may have been fifty feet; it may have 
been a thousand feet. 

Q. You are not sure, then 1 A. Three hundred 
feet. 

Q. Could you see him there just before he was 
hurt 1 A. Yes. 

Q. Do you know, Mr. Gusta, whether or not 
Alfonse was conscious at the time you got there? 
A. He wasn't; he heard nothing. 

Q. Did he have anything in his hand at all? 
A. He had a brush, a bucket, and a wnmch. 

Mr. Benson: r_rake the witness. 

10 

20 

30 

40 
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Cross-exa ,min.ation by Mr. Scott. 

Q. You had been working over at the coal 
pockets all the morning of the day that Nick wa s 
hurU A. I wasn't working. I was waiting for 
coal and the engine didn't come with the eoal. 

10 Q. What were you doing? Just sitting aroun d 
all -morning? A. Swept the floor and waiting for 
orders from the boss. 

·Q. And you saw Nick working around th e 
tracks that morning? A. Yes. 

Q. Then you had your lunch? A. I went hom e 
to lunch. 

Q. You went home to lunch and when you cam e 
back from lunch what time was iU A. One o'clo ck. 

Q. When you got back from lunch did you see 
20 Nick working around the tracks then? A. Yes . 

Q. And while Nick was working around the 
tracks after lunch you say a freight train wen t 
by? A. Yes. 

Q. How do you know that freight train was 
c-oming down toward the coal pockets? Did you 
hear it making a noise? A. I was on the bridg e. 

·Q. On what bridge? The coal trestle? A. Yes. 
Q. I asked you 'how you knew that this freight 

30 
train was coming down from Boonton towar d 
the coal pockets. Did you hear it coming down ? 

40 

Mr. Benson: I object to that unless he fixes 
the place where he heard it. It is rather in-
definite . He says from Boonton. Does th at 
indicate he heard it when it was at Boonton 1 

Mr. Scott : From Boon ton direction. 
The Court: He is ref erring to the dire c-

tion. 
Mr. Scott: I will withdraw that, Mr. Ben-

son. 
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Q. What directions were those trains corning 
frorn and where were they going to, that you saw, 
these freight trains? A. They were going to 
New York. 

Q. Corning frorn Paterson and going dovm to-
ward New York? A. Yes, to New York. 10 

Q. About how soon after one o'clock was it 
that you saw the first freight train go by? A. 
About one-thirty. 

Q. About one-thirty? A. Yes, sir. 
·Q. And how do you know that this train that 

passed by at one-thirty was corning down from 
Paterson? Did you hear it? A. Certainly. I 
was ,on the bridge and I saw it. 

Q. You saw it corning down? A. I saw the 
train corning. 20 

Q. V\That was Nick doing at the tirne you saw 
this train corning? A. He saw the train and he 
walked frorn the track. 

Q. Now, then, about ten or twenty minutes 
after that did you see another freight train corn-
ing by? A. No, sir, seven or eight minutes after. 

Q. Now, this first train, did that have- how 
rnany cars did that have attached to it? A. May-
be twenty or thirty cars; I don't know how rnany 
cars were on it. 30 

Q. Was it a big train? A. Yes. 
·Q. "\Vhere was it when you first saw it? Up 

near the Paterson station? A. No, it was near 
rne. 

Q. How far away frorn you? A. About seventy 
or eighty feet. I couldn't figure out the exact 
distance. 

Q. Which way were you looking? At the train 
or up toward Paterson? A. I look up on the 
mountain, looked out at the mountain. 40 
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Q. Could you see about eight hundred feet up 
the track towards the Paterson station from 
where you were? A. When the line is direct, yes . 

Q. Was it direct where you were? A. Yes, sir , 
just a small curve. 

10 Q. You were looking up that way and you 

20 

couldn't see the train comin~;? 

Mr. Benson: I object to that. He . has al-
ready testified that he was standing--

The Interpreter : I didn't hear that, your 
Honor. 

Mr . Benson: I object to it, because he ha s 
already testified he was stanidng on th e 
bridge and saw it coming. I think that is his 
testimony. 

Mr. Murner: We have a right to ask how 
far away it was. your Honor, when he fir·st 
saw it. 
. The Court: I will permit it. I think it is 
proper. 

( The question was read by the reporter .) 

Mr. Benson: I object to that. The questio n 
is, '' You were looking up that way''; ther e 

~H) is no foundation for that. He didn't say 
that. He said he was on the bridge and saw 
the train. That indicates that he might hav e 
·been looking, but it doesn't say he looke d 
continuously. 

40 

The Court: Well, ask him if he was look-
ing up that way. 

The Interpreter: He says, '' Certainly, I 
was standing in this position on the brid ge 
and I saw it." 
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By Mr. Scott: 
Q. How far away was that train when you 

first saw it f A. Is that the first or second f 
Q. When you first saw it. 

Mr. Benson: No, the first or second train. 
The Court: He means the first freight or 

the second. 

Q. How far away was the first freight train 
wihen you first s1aw it f A. From the wall in back 
to the other wall. 

Q. Now, what attracted your attention to this 
train f 

Mr. Benson: ·which one? 

10 

20 
Q. The first freight train. A. I was just lean-

ing over the bridge and I saw that Nick was 
working. 

Q. What attracted your attention first to this 
first freight train, not what Nick was doingf A. 
Nothing except that I was just standing and look-
ing and I saw the train. 

Q. Now, you-that train was a long freight 
train, the first train? A. Certainly, freight trains 
are long. They maybe had forty or fifty cars. 30 

Q. Was this a long freight train or not f A. 
Long. 

Q. Now, after that freight train passed what 
did you see Nick doing f A. He was g;reasing the 
1 racks. 

The Court: Greasing the what 1 
The Witness : T·he tracks. 

Q. Now, from the time you first saw the first 
freight train go down toward New York did any 4.0 
trains go up the other way1 A. No, sir. 
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Q. Now, after the first freight train passed 
him, what track was Nick on? A. Side track. 

Q. Which side track? Can you show us on this 
picture? A. Right there (indicating). 

Q. He just indicated, your Honor, right here. 

10 The Court: .. Which one would that be? East, 
west, or north, or south-bound? 

Mr. Scott: That would be wlrat they call 
the middle track. 

The Court: The middle track? 
Mr. Scott: Yes, sir. 
The Court: I see. 

Q. This track here is what we call the middle 
track? A. Yes. 

20 Q. This is the track that comes from Paterson 
down to New York? A. Yes. 

Q. This is the middle track and this is the track 
that they go up to Paterson from New York? A. 
You come into Paterson. 

Q. Coming into Paterson from New York? A. 
Yes. 

Q. And Nick was on the middle track? A. The 
middle track, this track. 

Q. Right where I have my finger, about? A. 
30 Yes, over there; perhaps there could be a differ-

ence of two or three inches. 
Q. Now, will you point where Nick was after 

the first train, the first freight train, went by? 
Point out on this picture? 

Mr. Benson: I would like to know how soon 
after. 

Q. How soon after the first frei ,g-ht train ·went 
40 by did you .see Nick near the tracks? A. Two or 

three minutes. 



55 

Willia.m Gu.sta., for Pla,intiff, Cross. 

Q. And then where did you see him 1 Point out 
on the picture. ·· A. Where 1 Here is where we 
saw ihm. 

Mr. Scott: May we just mark that with this 
fellow's name, William 1 Wf May we mark 
,that with a Wf JO 

Q. Is that the point where you S'aw Nick right 
after, two or three minutes after the train passed 1 
A. Yes. 

Mr. Benson: That is the first train 1 
Mr. Scott: The first train, yes. 

A. Yes, the first train. 
Q. Now, the freight train came right down this 

track here, did it not, ,on the track to the left of 
the picture, the track nearest the left of the pic-
ture 1 A. This is the triac"k on which the train 
came, and Nick was here working. 

Mr. Benson: Wait a minute. He ought to 
point that out. 

Mr. Scott: If the interpreter will ask this 
question. ~ 

The Interpreter: Yes 1 

Q. The train came down on the track that I 
have indicated here, that being the track to the 
left side of the picture 1 Tell him to answer 
the question and not fiddle around so much. A. 
The train was coming on this track. 

Mr. Benson: Indicating the lef.t track on 
the picture; is that right 1 

Mr." Scott: Yes. 

20 

30 

4-0 



56 

Willia .m Gusta ., for Plaintiff, Cross. 

Q. Where was the first train-the second 
freight train when you saw it 7 ·where was iU 

The Interpreter: He made the same an-
swer, seven or eight minutes. 

Mr. Scott: Repeat the question to him. 
10 (The interpreter repeated the ques ,tion.) 

20 

A. The train was on the tmck. I couldn't tell 
you where it was. The first I noticed was just be-
fore my eyes. 

By the Court: 

Q. Did you see it coming, the second train 7 A. 
Sure, I saw it. 

Q. And when you saw it coming how far awa y 
was it from where you were 7 A. About thirty 
feet-from this wall to that wa.11. 

By Mr. Scott: 

Q. W:here were you standing at that time ·~ A. 
I was there doing nothing, waiting for the engine 
to bring the coal. 

Q. Can you show us where you were sitting do-
ing nothing 7 Where were you sitting doing noth-

30 ing '? A. Right there. 
Mr. Benson: I think it is marked there. 

A. At the place marked with an X, ye,s, sir. 
Q. Now, which way were you looking or facing 

when you saw this train 7 

Mr. Benson: I object to that, which ,vay 
were you looking or facing 7 It is kind of- -

,1,0 Q. Which way were you looking? A. In this di-
rection (indicating). 
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Q. Was that looking · at the mountain or look-
ing at the train? A. Looking at the mountain, in 
the direction of the mountain. 

Q. Then you heard the train coming? 

Mr. Benson: He didn't say that. I object 
to that. 10 

Mr. Murner: This is cross examination. 

Q. You heard the train coming, didn't you? A. 
Yes. 

Q. And then you turned your head away? 

Mr. Benson: I objed to that. He didn't 
say that. · 

A. Certainly, I turned; I turned in the direc-
tion of the train. 

Q. You turned your head away from the train, 
too, didn't you 0? A. The train is coming in this 
direction and my head was standing firm. 

Q. Was Nick standing in the same place you 
showed us on this picture at the time you saw the 
train, the second train? 

Mr. Benson: What train do you refer tot 
Mr. Scott: This train I am questioning him 

20 

aboul 30 

Q. Was Nick standing here? A. The first or 
second train. 

Q. The second train? A. Right there. 
Q. Right there, and there means that point? A. 

Before the train he was standing there on the in-
side, working. 

Q. And when you first saw the train where was 
Nick? A. Right there. 

Q. Right where y,ou-- A. Put the mark. 40 
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Q. Near the W on the track? Near this W? A. 
Yes, yes. 

Q. Then, when you saw the second train you 
turned your head away, didn't you? 

Mr. Benson : I object to that. He didn't 
10 say that. 

20-

Mr. Scott : I am asking him what he did. 
Mr. Benson: He has already said he didn't 

turn his head away, he kept looking firm. 
The Court: It is cross-examination. 

A. And I was sitting and my head remained 
firm. 

Q. When you saw the train at the time you told 
us Nick was standing on the track, where you have 
indicated, the train was thirty feet away from 
you, wasn't it? A. It may have been thirty feet 
from the main line from where I was standing, 
but from where Nick was standing it could have 
been sixty or seventy feet; it could have been a 
thousand feet, also. I don't know. I didn't figure 
it out. 

Q. Do you know what a foot is? A. I don't 
know it, because I didn't attend school. 

Q. Do you know whait a pace is? A. A pace 
may be two feet. 

Q. Well, how may paces was it? 

Mr. Benson: From where? Wait a minute . 
I object until he tells him where, from what 
point to what point. 

Q. How many paces was it from the point where 
you were to the second train when you first saw 
it? A. I have told you from this wall to the other 

40 wall, the second train, from this wall to the other 
wall. 
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Q. And how far was the train at that time from 
NicH A. It could have been forty or fifty, 
seventy, or two hundred; I don't know. I can't 
figure how long the track is. 

Q. Well, how far were you from where Nick 
was at thjtt time? A. I have told you it could 
have been fifty or sixty, a hundred, or two hun-
dred. I don't know. 

Q. Could you see his face where you were f A. 
I could see him, but not his face. He was by the 
mountain. 

Q. As you were watching toward Nick you saw 
the train coming, didn't you? 

Mr. Benson: I object to that. He has al-
ready answered that he saw the second train 

10 

as he was looking. He expresses himself by 20 
standing up and looking in the direction of 
the track, and it is a limitation of the same 
question a number of times. 

The Court: Yes, it seems to be, but I don't 
know. 

Mr. Scott: I have a particular reason for 
asking in that particular phraseology, sir. 

Q. As you were watching toward Nick you saw 
the train coming, meaning the second train, did 30 
you not? A. The first passed and the second 
came. 

Q. Just answer this question yes or no. As you 
were watching towards Nick you saw the second 
train coming? Yes or no. 

Mr. Benson: Now, I object to that. That 
question cannot be answered by yes or no. 

The Court : Why? 

40 
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Mr. Benson: For the simple re ,ason that 
there is the premise as you were looking to-
wards Nick, and he already said his head was 
firm in a certain position and he was looking 
and he .saw the train. 

1.0 The Court: All ri,ght. • 
Mr. Benson: Now, then, it doesn't say he 

was looking towards Nick. At what time1 At 
what specific time. The question isn't fair to 
the man. 

The Court: He said he was looking towards 
Nick and he saw his back, but could he see 
his .face 1 

Mr. Benson: I think he ought to premise 
that question, did he continue to look in one 

20 direction, yes or no 1 If he did, then he is 
laying the foundation for it, but this way it 

40 

is not fair to the witness. 
The Court: Oh, I will permit it. 
(The question was read by the reporter.) 

A. Yes. 
Q. After you saw the train coming you paid 

no more attention to the train, did you 7 A. No, 
sir. 

Q. About ten minutes after-- A. Seven or 
eight or ten minutes. 

Q. But ten minutes after the train went by you 
looked over toward Nick and then you saw Nick 
lying on the ground 7 

Mr. Benson: I object to that. There is no 
testimony indicating that. He said he saw 
the train go by and then he saw the man 
right after. 

The Court: Well, he is asking now if that 
is so, I suppose, to attempt to contradict. 
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A. Yes. 
Q. You didn't see any train hit Nick, did you? 

I say, you didn't see any train hit Nick? A. No, 
sir, I saw him after the train passed. 

Q. And you didn't look back toward where Nick 
was for ten r:nilmtes after the train passed? 

Mr. Benson: I object to t:hat, unless it is 
determined whether the witness knows the 
length of a minute. I obje-ct to it unless it is 
determined--

The Court: No, I didn't stop you when you 
asked him. 

Mr. Benson: But on direct examination I 
didn't ask him a question about minutes. 

The Court: Well, you asked him how long 
and he told you. 

Mr. Benson: And he told that the train had 
gone on right after. 

The Court: He told you about the minutes 
and he said the second freight train passed 
seven or ei,g-ht minutes, so he must know what 
minutes are, I assume. 

Mr. Benson: All right, all right. 
(The question was read by the reporter.) 
Mr. Benson: I object to the question in that 

form. It says, "didn't look back." Does that 
indicate looking back towards the City of 
PaJerson or up the track or down the track? 
It confuses the witness. 

The Court: I think that question in that 
form is not sufficient. It is not a question. 

Mr. Scott: Your Honor will see just a few 
questions before he says in answering he 
turned his head away. 

The Court: I know, but you just simply said 
to the witness, "You didn't look back until 

JO 

20 

30 



William Gusta, for Plaintiff, Cross. 

ten minutes after the train passed.'' That 
is merely a statement of fact. 

Q. Did you look back-how long was it after 
you turned your head a way after· the train passed 

lO that you looked back toward where Nick was~ A. 
A couple of minutes. 

20 

Q. Do you remember being up here at the Court-
house on July 8 of last year before Mr. Kelly, 
the court stenographer~ A. Yes- I don't know 
who he was, but I remember I was here. 

Mr. Benson: I object to that. Was he un-
der oath or what was the situation 1 

Mr. Scott: Let me develop it. I will de-
velop it. 

'Q. Do you remember that this gentleman sit-
ting here, the stenographer, was present~ A. Not 
in here ; I was in another room. 

Q. In another room. Do you remember that this 
gentleman here was present~ A. I don't remem-
ber if he was here. 

Q. And do you remember at that time giving 
a statement to me~ A. Yes, I remember. 

Q. After you were sworn by Mr. Kelley~ A. I 
3o saw him first, indicating the attorney, and then 

40 

the other. 

By the Court: 
Q. ·vv ere you svrnrn under oath? A. Yes~ sir. 

By Mr. Scott: 
Q. And do you remember at that time being 

asked this questi.on--
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Mr. Benson: Now, I object to that, unless 
it is indicarted that there was an interpreter 
there and who he was. 

Mr. Scott: I will get that, too. 

·Q. And do you remember at that time there was 
an Italian interpreter there by the name of Nicho-
las Scalzetti A. Yes, yes. · 

Q. And do you remember at that time being 
asked this question and did you answer in this 
way or in this language--

Mr. Benson: Now, I object to that, unless 
the witness understood at that time that Mr. 
ScalzeHi was the representative of the D. L. 
and W. Railroad Company. 

Mr. Scott: No, he was an interpreter. 
Mr. Benson: He was an interpreter and 

was there in their employ. 
The Court: The question was put under 

oath and counsel said he was an interpreter-
Mr. Scalzetti - and I assume he put the ques-
tion. 

Mr. Benson: I think the foundation ought 
to be laid as to the character of the proceed-
ings of the examination of this witness. 

The Court: Oh, I don't know, it may have 
been some informal proceeding. 

Mr. Benson: I know, but what was the rea-
son for it all. If it is a written statement, 
that is one thing, but here is testimony taken 
of a witness before a trial. 

The Court: What is the difference between 
a written statement under oath and testimony 
under oath~ 

Mr. Benson: I think it has quite a differ-

10 

20 

30 

40 
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ence. In the written statement under oath 
the witness has an opportunity to re-read and 
read it back and all those conditions are sur-
rounding, but here is a case where an illiter-

. ate person is brought to the Court-house with 
10 the attorney for the railroad, with the em-

ploye -as an interpreter--
The Court: You brought him here today, 

didn't you1 
Mr. Benson: Who 1 
The Court : You. Did you bring him here 1 
Mr. Benson: I brought him here under sub-

poena. 
The Court: Yes, but whether you brought 

him under subpoena or not-what difference 
20 does it make 1 

Mr. Benson: I think it makes quite a differ-
ence. 

The Court: You bring him here. 
Mr. Benson: In the usual course. This was 

an unusual situation. 
The Court: You don't mean to say that you 

think that he is not telling the truth, do you 1 
Mr. Benson: I don't say that he isn't but 

I say under the confusing circumstances and 
30 the surrounding circumstances--

The Court: What would be confusing, any 
more than this 1 · 

Mr. Benson: Or where there could be a 
chance of being misunderstood. 

The Court: The larger the audience, the 
more he would be apt to be confused. He 
·would be more a pt to be confused today than 
he was then. 

Mr. Benson: I say this wasn't a regular 
40 
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proceeding where he was under any obliga-
tion to speak. 

The Court: No, and he probably voluntarily 
spoke. The question is, Did you say so-and-
so, putting the direct question and answer, 
and did you answer it so-and-so 1 

Mr. Benson: Then I think it is also im-
proper cross-examination. • 

The Court: Do you want to show that there 
was something improper about the proceed-
ingf 

Mr. Benson: I don't know. It may develop. 
I don't know, but I object to the question. 

The Court: I will permit it. 
Mr. Scott: There is no question before the 

Court yet. 
Mr. Benson: I object to it as a preliminary 

question, as to whether or not you have the 
right to. 

The Court: Put your question. 

By Mr. Scott: 

Q. Do you remember on July 8, 1929, giving to 
me a statement under oath before Mr. Kelley, the 
official court stenographer, •in the presence of 
Nicholas Scalzetti, an interpreter 1 A. Yes, I re-
member. 

Q. Did you say at that time-was this question 
asked you and. did you say or answer as follows: 
''Well, how far was the train from Nick when 
you last looked over that way" and did you an-
swer, "About thirty feet 1" Just answer yes or 
no. 

(The witness made a lengthy reply in Ital-
ian which was not translated.) 

10 

20 

30 
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i.Mr. Scott: I don't understand that, but 
may it be stricken out. 

Mr. Benson: I object to it, until I hear what 
it is. 

The Court: I didn't understand it either. 
10 How can you strike it out if you don't under-

stand it? 
Mr. Scott: It is not either yes or no, I know 

that much of Italian. 
The Court: We don't know that yet. 
Mr. Scott: Was it? Was that yes or 1101 
The Interpreter: He said,'' How do I know? 

The tracks are running here and there and 
I don't know anything about the distance." 

The Court: No, that is not the question. He 
20 asked you a question. Now, this interpre-

ter will give you the question again and you 
say whether or not on that day you answereu 
that question the way they say you answered 
it. 

( The la.st question was read by the re-
porter as follows : ) 

'' Q. Did you say at that time-was this 
question asked you and did you say or an-
swer as follows : 'Well, how far was the train 

30 from Nick when you last looked over that 
way,' and did you answer, 'About thirty 
feet'? Just answer yes or no." 

40 

A. The distance of the track this way, thirty 
feet, but the distance in the other direction could 
be sixty or seventy or I don't know. 

Mr. Scott: I ask to have it stricken out, 
sir. 

The Court: Strike out the part that is not 
responsive. 
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Mr. Scott: Yes, I mean the irresponsive 
part. 

Q. I will repeat the question to the witness and 
ask him whether he was asked this question: '''Q. 
Well, how from Nick''--

The Court: Is this the same question 1 
Mr. Scott: Yes, sir. 
The Court: The same one? What was the 

answer before1 
Mr. Scott: He didn't answer it. 
The Court: He answered it partly. What 

did he say "? 
( The last answer was read by the re-

10 

porter.) 
Mr. Scott: I asked him whether that ques- 20 

tion was put and whether he made that an-
swer. 

'I1he Court: Yes. 
Mr. Scott: Now, he either did or he did11 't. 
'I1he Court: Yes, all right, just ask the 

question again. 

Q. Do you remember being asked this question: 
"Well, how far was thB train from Nick when you 
last looked over that way," and did you answer, 
'' About thirty feet?'' A. I have told you fifty 
or sixty feet. I can't figure whether it is two 
hundred or one hundred feet. The distance in 
this direction could be two hundred or one hun-
dred, and the other way thirty feet. 

The Court: vVell, that is probably all right. 
Mr. Scott: He has already testified today 

he first saw the second train thirty feet avrny. 
Mr. Scott: I won't press that question if 

30 

40 



68 

William Gusta, for Plaintiff, Cross. 

that is the only answer he will give ai1d your 
Honor rules that that is an answer to my 
question. It is not an answer. 

The Court: You can try it again if you 
think you can succeed. 

10 ·Mr. Scott: I think between the Court and 
the counsel we ought to succeed, because that 
is the purpose of a court of justice. 

The Court: If he can understand it and 
grasp the situation and answer it, why, cer-
tainly. 

Mr. Scott : In other words, I don't know-
The Court: But I won't grab any witness 

by the neck, even if I am a judge, and I won't 
hang him up and make him answer because 

20 he can't. 
Mr. Scott: No. 
The Court: No rv, try it again and sec how 

you make out. 
Mr. Scott: Very well, sir. May I ask that 

the interpreter ask that the witness answer 
yes or no to my question. 

11he Court: Just answer yes or no. 

A. Yes. Fifty or sixty feet in that direction; 
~H) my calculation was about thirty feet in this direc-

tion. 
The Court: Now, tell h1m that is not the 

question. Tell him he doesn't understand. 
He must listen carefully to the question. Tell 
him that. Tell him, now, to listen carefully. 
On July 8, 1929, did you say--

Q. In answer to the following question, "Q. 

40 
·well, how far was the train from Nick when you 
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last looked over that way," did you answer, 
"About thirty feeU" A. How many times must 
I tell you I can't remember whether I said thirty 
feet. 

Mr. Benson: That is the answer. 
The Court: He can't remember, he says. ] 0 

Q. Now, do you remember at that time being 
asked this question: '' Q. vVhy did you turn your 
head -away," and did you answer it, "Why, the 
reason I wasn't looking and didn't see what hap-
pened at that moment, my eyes were not direct 
all the time, my eyes wasn't directed to where 
Nick was. Naturally, when the train was ap-
proaching- I happened to turn the other way.'' A. 
Yes. 20 

Mr. Scott: His answer is "Yes 1" 
The Interpreter: Yes. 

Redirect examina,tion by Mr. Benson. 
Q. I would like to ask him just one or two ques-

tions. When you first saw train number two pass 
y,ou, did you see the locomotive 1 A. Yes, I saw 
the engine. 

Q. Did you see anyone in the cab of the engine 1 30 
Mr. Scott: I object to it as leading. 

Q. What did you see in the cab of the engine 1 
A. Nobody. 

Q. Did you look1 A. Sure I looked, because 
the train ·was traveling this way, and I saw no-
body. 

Q. vVhere 1 A. On this side. On my side. 

40 
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The Court: We will take a recess until to-
morrow morning at ten o'clock. 

(Adjourned to Wednesday, January 29, 
19-30, at ten o'clock in the . forenoon.) 

Paterson, N. J., January 29, 1930. 

(Trial of the Cause Continued.) 

W ILLI~M GusTA, resumed. 
Redirect examination (continued) by Mr. Benson. 

Q. Mr. Gusta, showing you exhibit P-3, will you 
point on there to the exact lo.cation where Mr. 
DeRose was working just before train number 
two came by? 

Mr. Scott: I object. The witness has 
already answered that question, and it is not 
re di red examination. 

The Court: I thought he had. 
Mr. Sc-ott: He brought it out. 
The Court: He marked it, didn't he f 
Mr. Benson: As I understood, it was over 

here but I wanted to be sure so I can mark it 
with some other designation. 

Mr. Scott: The record will show that he 
marked it with a W. 

Mr. Benson: I beg your pardon, he did not. 
In the first instance, when you asked him, he 
marked it with a W over here, but when I 
asked him it was over where the frog on the 
track was. 

The Court: If there is any doubt about it, 
40 get it straight. 
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Mr. Scott: As Mr. Murner well calls my 
attention, he put that when Mr. Benson had 
him first marking. 

The Court: I will permit the questiion. 
There is no use discussing it. 

Mr. Scott: May I have an exception, sid 
The Court: If you like. 
( The question was read by the reporter.) 
Mr. Seiott: I object to the question as to 

train number tw·o, because their complaint 
specifically charges train number 66. Now, 
if this is some other designat ,ion, I object to 
it as not within the specific language of the 
pleadings. 

The Court: Well, they came by within a 
few minutes of ea.ch other. I think you went 
into the question of which train passed first 
and which train passed second and so forth, 
didn't you? That is my recollection, that 
you went into it. 

Mr. 8cott: But now Mr. Benson wants to 
know where he was when train number two-

The Court: Well, he had better designate 
it by some other method. 

Mr. 8cott: Yes, that is what I had in mind. 
Mr. Benson: I will withdraw that for the 

present. 

By Mr. Benson: 
Q. Do you know what number this freight tr-ain 

was that came after the first freight train? A. 
66. 

Q. And will you show us on the photograph, ex-
hibit P-3, the position that Mr. DeRose was in 
just before train 66 passed, on the photograph? 

10 

20 

30 

40 



72 

William Gu,sta, for Plaintiff, Recross. 

Tell him t,o mark where he was in reference to the 
tracks. 

The Court: Mark where DeRose was. 
Mr. Benson: Yes. 
Mr. Murner: May we know what he asked 

10 the interpreter? 

20 

The Interpreter: He said, ''When we are 
working," and I said, "Before the second 
train came down.'' 

Q. All right. A. ( The witness complied.) 
Q. Will we mark that Y so it has some designa-

tion on the record? 
The Court: Yes, whatever is convenient. 
Mr. Benson: That is all; . take the witness. 

Recross examina ,tion by Mr. Scott. 
Q. Where did you go last night after court ad-

journed? Home? A. Where could I go else-
where? I went home. 

Q. Well, did you go home? A. Yes, I went 
home, because I had to eat. 

Q. After the court adjourned last night did the 
lawyers, Mr. Benson or his ass ,ociate, show you 

30 this photograph? A. No, sir. 
Q. Didn't you look at it at all? A. (In English) 

40 

No, sir. 
Q. Do you understand English? A. I under -

stand English, that part. 
Q. Did you see this photograph after you went 

off the witness stand last night? A. (Through 
the interpreter) No, sir. 

Q. Did anybody talk to you about-- A. (In 
English) No, sir. 
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Q. Didn't talk to you about anything-? Did any-
body talk to you this morning 1 A. Nobody talks. 

Q. No body talked to you? A. No, sir. 
Q. Did-why did you change the position of 

Nick from where you designated it yesterday 
afternoon to a different place this morning1 lO 

Mr. Benson: I object to that, because he 
didn't change-in his direct testimony, and 
then under cross-examination under pressure 
he did change it a little bit, but he didn't 
change it on direct examination. 

The Court: Well, he is asking-I don't 
think he asked why he changed it. 

A. I haven 't changed it. 

Mr. Scott: Have you got that photograph 1 

Q. Yesterday afternoon you put this W on the 
photograph 1 

Mr. Benson: I beg your pardon. Mr. Scott 
put the vV on there. 

Mr. Scott: I guess that is quite correct. 

Q. Yesterday afternoon you indicated a place 

20 

on the track where I put the W. Do you remem- 30 
ber that1 

Mr. Benson: I object to that, because the 
place where he indicated the W was the place 
where he was after the train had passed. 

Mr. Scott: I am just asking him for his rec-
ollection. 

The Court: He has a right to ask him did 
he answer the question. 

A. He was here working. 40 
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A. And he was lying on the ground at this. 
The Court: At the W. 
Mr. Bens ,on: Where the W was. 

Q. Mr. Gusta, what was that mark in here fod 
10 Is that an R1 

20 

4U 

Mr. Benson: I put an A there. 
Mr. Scott: That is an X1 
Mr. Benson: Yes. That X is just to be de-

signated, I suppose, as A. 

Q. Yesterday you designated a point right here 
on the photograph. What was that point 1 

The Court: Ask him, Mr. Interpreter. 

A. That is where I picked him while he was ly-
ing on the ground. 

Mr. Benson: That is, indicating the A 
mark, isn't it, Mr. ScotU 

Mr. Scott: That is the A. 

Q. And there is a mark here, X, near the A. 
What was that place 1 

Mr. Benson: Excuse me, I think that is 
what it was. Isn't A--

Mr. Sc,ott: No, A isn't X. 
The Court: Didn't somebody else mark the 

photo gr.a ph besides this man 1 I mean, some 
other witness marked it? 

Mr. Benson: Maybe Mr. Murphy did. I 
don't think he did though. I am uot sure. 

The Court: Maybe he did. I don't know. 
Mr. Scott: May I have that question 1 
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( The Ia.st question was re ,ad by the re-
porter.) 

A. That is one inch e,ither way, my mark is, 
here. I couldn't make an exact mark. 

The Court: I have here in my notes that 
the witness stood there just before the acci-
dent. He made an X-mark. 

Mr. Scott: That was this present witness 1 
The Court: Yes. 
Mr. Scott: That is all. 

GrATANO TASHA, sworn. 

Direct examina.tion by Mr. Benson. 

Q. Where do you live, Mr. Tasha? A. 14 Peach. 
Q. Peach StreeU A. Peach. 
Q. Where is that? A. Paterson. 
Q. How long have you lived in Paters ,on 1 A. 

I be fifteen years. 
Q. Fifteen years? 

The Court: Do you need the interpreter 
for him? 

10 

20 

Mr. Benson: On these simple questions he 30 
may be all r,ight, but I think later on I will 
need him. 

Q. Who did you work for, Mr. Tasha., on Feb -
ruary 19, 19·29? A. McNab. 

Q. What kind of business is it? · A. Foundry. 
Q. And who did you work for? A. I don't know 

the boss. I don't remember him. I work over 
there after I work in the coal company. 

40 
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Q. In the coal company? A. Yes. 
Q. Did you work in · the coal pockets m Feb-

ruary, 1929? A. Yes, sir. 
Q. Did you know Alfonse DeRose? A. Yes, sir. 
Q. How long had you known him? A. Seven 

l0 years. 
Q. Seven years "I A. Yes, sir. 
Q. Did you see him working on February 19, 

19291 A. (No audible response.) 

By Mr. Scott: 
Q. ·w ,ha t is the answer? A. No. 

By Mr. Benson: 

20 Q. Do y,ou remember-withdraw that. Did you, 
r~ght after-withdraw that. Were you busy right 
after lunch? A. Yes, sir, I going upstairs. 

Q. Now, where did you go upstairs? A. I go 
upstairs because I ain't got any job downstairs, 
see. 

Q. Where did you go after you got upstairs 
(handing an exhibit to the witness)? A. Right 
here (indicating). 

Q. Indicating a cross near the tool house? A. 
~H) Yes. 

Q. And what did y,ou do while you were there1 
A. Sit down. 

Q. vVho wa,s with you? A. The other fellow. 
Q. Mr. Gusta? A. Yes, sir. 
Q. How long did you stay there f A. Until one 

o'clock. 
Q. About one hour? A. About one hour, yes, 

sir. 
Q. Did you see a freight train go by? A. After 

4 O I saw the Paters ,on train passed. 
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Q. The Paterson train pass? Was that the first 
or the second train? A. No, the second train. 

Q. How far from the-withdraw that. When 
was the first time you saw the Paterson train 
pass? A. When it passed, because I sit down 
beliind the box over there. 

Q. Behind the tool box, you mean? A. Yes. 
Q. What can you say of the speed of that train? 

A. Well, they going fast; they got quarter to two 
train behind him. 

Q. Do you know whether or not as the train 
passed you or before that time it had blown any 
whistle or bell? A. No, sir. No, sir. 

Q. Then what did you do after that, Mr. Tasha 1 
A. I seen Nick DeRose on the side of the track. 

Q. How soon after the train passed? A. Maybe 20 
three minutes. 

Q. What did you do? A. I ,go over there. I 
told my friend, you know, that guy over there, to 
see that is Nick DeRose; he don't work. I go 
and pick it up. 

Q. Now, will you put a mark, an O? Do you 
know what an O is? A. No. 

Q. Make a cross, then, just where you found 
Mr. DeRose. A. Here. 

Q. Just make some kind of a mark with th€ 30 
pen. A. That is where I find him. 

Mr. Benson: He marks a cross right over 
the A that was indicated on the photograph; 
is that rig .ht? 

Mr. Murner: That is right. 

Q. And what did you do then-withdraw that. 
What was Mr. DeRose doing? A. Well, I g0 
down the tr.ack and picked him up. 

Q. You picked him up? 'What did he appear 4-0 
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like 1 A. The he,ad bust, all the blood in the face 
and in the mouth. 

Q. And did he talk? A. No, sir. 
Q. Now, where was the train when you got 

there? Down where Mr. DeRose was? A. The 
10 tr.ain pass. 

Q. Do you know whether or not it stopped 1 
A. No, sir, no stop to it. 

Q. And then what did you do with Mr. DeRose1 
A. vV ell, I bring in the tool house. 

Q. And then what happened, after that? A. 
The big fellow came in and said they will go to 
the hospital. 

Q. Which hospitaH A. St. Joseph's Hospital. 
Q. St. Joseph's Hospital? A. Yes. 

20 Q. Do you recollect what happened to Mr. De 
Rose where they took him? A. I don't know. 

Q. You don't know. Do you know from the 
position where you were sitting up by the tool 
house, could you see .clearly down to the point 
where you found Mr. DeRose? A. Oh, yes. 

Q. What kind of a day was it? A. Well, that 
is just like today. 

Q. Like today. When you reached where Nick 
was did you see any tools of ,any kind? A. No, 

30 I didn't think for tools. I look for the guy and 
picked it up. 

Q. Did you see any blood anywhere 1 A. N' o, 
I see on the face, that is all. 

Q. Now, when the train passed did you look 
up1 A. No. 

Q. When it passed by you where were you sit-
ting? A. Oh, yes. 

Q. Did you see anyone in the engine 1 A. No; 
sir. 

40 Mr. Benson: That is all; take the witness. 



79 

Giatano Tasha, for Plaintiff, Cross. 

Cross exa,minaition by Mr. Scott. 

Q. The first time you saw Nick that day was 
after he vrns hurt, wasn't it"? A. Yes. 

Q. And you didn't see him hit by any train 1 
A. No sir. After the Paterson train pass I see 
him. 10 

Q. Did you say you saw him after the pas-
senger train passed? A. The freight Paterson 
train passed. 

Mr. Benson: The Paterson train. 

Q. After the freight passed? A. Yes. 
Q. And then that was the first time you saw 

him? A. That is the first time, when the Pater-
son train pass. 20 

Q. That was the first time you saw Nick. after 
the train passed? A. Yes, yes. 

Q. What do you do in the coal pockets 1 A. No 
work that day. 

Q. You didn't work that day1 A. Iain 't got no 
work. 

Q. You were just sitting around 1 A. Yes. 
Q. What were you doing downstairs before you 

came up 1 A. Well, put the coal in the boiler room 
for the boiler. 30 

Q. That is all? A. That is all. 

Mr. Benson: Yes, that is all. 

40 
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Albert Rose, for Plaintiff, Direct, Cross. 

ALBERT RosE, sworn. 
Direct exa,mination by Mr. Benson. 

Q. Where do you live, Mr. Rose? A. 79 Pacific 
Street, Clifton. 

10 Q. 'What business are you engaged in? A. 
Police officer. 

Q. Where? A. Clifton. 
Q. And prior to your employment as police 

officer in Clifton ·what work did you do? A. I was 
in the police department of the D. L. and W. Rail-
road. 

·Q. For how long did you serve in that capacity? 
A. Three and a half years. 

Q. What were your duties? A. vVell, different 
20 kinds ·of work. 

Q. I mean, did it call you out on the road itself? 

30 

40 

A. On the road, in the yards, riding trains. 
Q. Do you know or did you make any o bserva-

tions as to the custom, whether or not when a 
man was working on the tracks alone, whether it 
was the usual custom to give a warning of the 
approach of a train? 

Mr. Scott: Just a moment. May I ask a 
preliminary question, sir 1 

The Court : Yes. 

Cross exa,mination by Mr. Scott. 
Q. When did you leave the police department 

and became connected with the Clifton Police De-
partment? A. Nearly six yoars ago. 

Q. Six years ago? 
Mr. Scott: There is no question? 
Mr. Benson: Yes, I asked him a question. 

A. I shook my head, but I will say yes. 
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Redirect examination by Mr. Benson. 

Q. What was that custom? 

Mr. Scott: May I object as being too remote 
in time with respect to the accident in ques-
tion, six years before 0? 

Mr. Benson: He was an employe six years 
ago. 

The Court: What makes a custom? 
Mr. Scott: Well, custom presupposes a 

length of time of usage, but it doesn't-
merely because the custom six years ago, 
when Rose was there, there is no presump-
tion that that situaJtion continued, sir. 

The Court: Well, isn't there other testi-
mony of a similar custom at a later date? 
Thomas Murphy testified to it. 

Mr. Scott : Sid 
The Court: Thomas Murphy testified to it. 
Mr. Scott: Well, but irrespective of what 

some other witnesses testify, this witness 
here, I say again-assuming your Honor 
might say that there is such testimony in 
the case-(Discussion.) 

The Court: I will permit it for the pur-
pose of showing that there was a custom 
between those parties. 

Mr. Scott : May I respectfully ask an 0xcep-
tion? 

The Court: Yes. 

A. Yes. 
Q. Just describe, will you, Mr. Rose, what that 

was? A. Well, if an engineer sees anything or 
anyone on the track it is customary to give several 

10 

20 

30 

short blasts of the whistle. 40 
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Q. Are you familiar with the location at the 
Paterson station, Mr. Rose? A. Not since the 
new station has been built. 

Q. Have the tracks been changed at all since the 
building of the-- A. I think they have. 

10 Q. Do you know from the Paterson station 
down to the point indic ,ated on P-3 as A about 
how many feet it would be? 

.Mr. Scott: I object. He says he is not 
familiar with it, change in the layout. 

By the Court: 
Q. Are you familiar with it? A. Well, the only 

thing on this photograph that is familiar is\ the 
20 coal pockets. You see, the station wasn't there 

when I worked for the company. 

By Mr. Benson: 

·Q. Well, that is all right. vVill you describe, 
Mr. Rose, just the signals that an engineer would 
customarily give if he saw someone was on the 
track ahead of you? A. Why, he would toot-toot-
toot, three blasts. 

Q. Of what? A. Of the whistle. 
30 Q. Of the whistle. And suppose the object 

40 

didn't move, what was the custom? 
Mr. Scott: Now, if your Honor please,--
The Court : If he knows. 

Q. If you know. A. Well, naturally, he would 
try to stop. 

Q. vVould he add any more blasts to the whistle 1 
A. Yes, he would continue to blow. 
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Mr. Scott: I object to what might have, 
and leading the witness. 

The Court : Yes, don't lead the witness. 
Mr. Benson : That is all. 

Recross exa,mina,tion by Mr. Scott. 
Q. If the man was not on the tr-ack on which 

the engine was running there was no custom to 
blow a signal for a man on another track, was 
there 1 A. The first part of your question, Mr. 
Scott, I didn't get. 

(The question was read by the reporter.) 

A. Not necessarily, no. 
·Q. vVell, your answer to that 1s ''No,'' then, 

isn't it1 A. No. 
Mr. Benson: I object to that. He said, 

''Not necessarily no.'' 
Mr. Murner: Then he said no. 
Mr. Scott: He said, ''No,'' Mr. Benson. 

By Mr. Scott: 
Q. Well, as I asked you before, Mr. Rose, if 

the employe that you have observed was on an-
other track, not on the track on which the engine 
or train was being operated, there was no cus-
tom that you ever observed for the engineer to 
blow for a man on another track 1 A. No. 

Mr. Scott: That is all. 

10 

20 

30 

40 
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Albert Rose, for Plaintiff, Re-Redirect-
Re-Recross. 

Redirect exa,1nina,tion by Mr. Benson. 
Q. Mr. Rose, if a man was working · near the 

proximity of a track, such as is indicated on P-3, 
near the frog, would the warning be given 1 

Mr. Scott: I object on the ground that this 
witness has shown no familiarity or knowl-
edge of special and particular situations. 

Mr. Benson: He has a general knowledge. 
T:he Court : Yes, I think he answered your 

question satisfactorily. 

A. Well, Mr. Benson, if a man is working here 
where this frog •Or where this guard rail is, it 

20 
would be impossible for an engine to pas ,s with-
out striking him, and the engineer would give 
warning if he saw him; but if he had been over 
here it would be different. 

Q. You are referring to the westb01md tra.ck. 
But if he was within range of where this mark 
A and Y would a warning be 1gi ven? A. Yes, sir. 

Recross exa,mination by Mr. Scott. 
Q. Do you recollect any particular occa,sion or 

~30 any specific occasion where . a man was working 
at that particular point in that track when the 
whistle was blown for him? A. At that particular 
point? 

Q. Yes. A. No, I -can't say that I remember. 

Mr. Scott: That is all. 

40 
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Albert . Rose, for Pla.initiff, Re-Redirect. 
James DeRose, Recalled, for Plaintiff, Direct. 

Redirect examinahon by Mr. Benson. 

Q. At any other poinU A. Well, Mr. Benson, 
I couldn't spe,cify any particular point where I 
seen the warning given. It was so Tegular you 
don't notice anything of that kind. ] 0 

Q. It what 1 A. It happened so regular you 
wouldn't notice anything of that kind. 

JAMES DERosE, recalled. 

Direct examination by Mr. Benson. 
Q. Mr. DeRose, you were on the stand ye,ster-

day and I think you testified you were a pick and 20 
shovel man 1 A. Yes. 

Q. For about how long1 A. Seven months I 
worked on the railroad. 

Q. On what railroad 1 A. D. L. and W. 
Q. And were you ever sent out alone at any 

work1 A. Yes, sir. 
Q. Wha1t, if anything, would occur when a train 

would be coming on the track upon which you 
were working1 A. Why, they give you a blow. 

Q. Just de.scribe what-- A. Three blows. 30 
Q. Do you know whether or not that was the 

custom 1 A. That was the custom of the railroad. 
Q. Do you know whether that cor1tinued down 

to February, 19191 

Mr. Scott: I object to that. He showed 
yesterday his unfamiliarity. 

The Court: What does he know1 
Mr. Benson: I don't know whether he vis-

ited his father at any time. 40 
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The Court: He visited his father? Unless 
he went on the trac~s to visit him. 

A. Yes, I visited my father, too. 
Q. T beg your pardon 1 A. I used to go up and 

10 visit my father. 
The Court: He means at his home. 

By the Cour ,t: 
Q. You visited at the home 1 A. Well, some-

times I used to bring up his lunch and all when 
he used to work in around the new tunnels they 
built. 

20 
By Mr. Benson: 

Q. Did you make any observations then 1 A. 
No. 

Q. Well, all right, if y,ou didn't. Are you famil-
iar with the sta :tion up at Paterson 1 A. Yes, but 
not the new ,station; the old station. 

Q. The new station 1 A. No, the old station. 
Q. Have you been there recently1 A. Oh, I 

have been up there about three weeks ago. 
Q. Yes. Did you make any measurement of the 

30 distance from in front of the present station 
down to the point where on P-3 it is marked Y1 
A. About ei,ght hundred feet. 

Q. Do you know whether or not there is a 
curve in the railroad at the Pa ter ,son station 1 A. 
Yes, away up past the station. 

Q. Well, how far past the station 1 A. Oh, 
about three hundred fee!t. 

Q. Is it a clear-can you see from a point on 
exhibit P-3 marked A, could you see three hun-

40 dred feet above the railroad station 1 
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Mr. Scott: I object. It is immaterial what 
this witness can see. The charge, the spe ,cific 
charge is with respect to an engineer, an en-
gineer. There is nothing to show, although 
I think the Court will take judicial knowledge 
that locomotives are run from the right-hand ] 0 . 
side. This witness is not competent to give 
an opinion as to what an engineer would do. 

Mr. Benson: I didn't ask that. 
Mr. Scott: What view a person would have. 

His view wouldn't be an engineer's view, nec-
essarily. 

Mr. Benson: I am speaking of a person 
standing down at Y as designated on P-3, 
looking westerly three hundred feet beyond 
the Paterson station. 20 

Mr. Scott : Y.ou mean a person down at the 
point Y? 

Mr. Benson: At the point where Mr. De 
Rose was killed. 

A. Yes, you can see. 
Q. Three hundred feet beyond the station? A. 

Three hundred or about 370 feet. 
Q. Are there any obstructions shown on P-3 

that in any way would affect the visibility of a 30 person standing here looking up the track beyond 
the station? 

Mr. Scott; I object. Will you make it more 
definite? You say '' from here.'' 

Q. From the point marked Y on P-3, are there 
any obstructions respecting the oncoming, or a 
train above the station? A. Sure. 

Q. ·what is the answer? A. Yes. 
40 
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James DeRose, Recalled, for Plaintiff, Cross. 

Q. What obstructions? A. You can see a train 
coming. 

Q. What obstructions? What are they? A. I 
don't get that word. 

Q. What things are in the way of your view? 
10 A. There ain't nothing in the way. 

Q. There is nothing in the way of the view? 
A. No, sir. 

'Q. And from a point eight hundred feet to the 
west of the point marked Y on the photograph, 
is that a clear view? A. Yes. 

Q. Do you know of your own knowledge, Mr. 
DeRose, what your father was earning at the time 
of his death? A. vVell,--

Q. Do you know? Yes or no. A. I know that. 
20 Q. How do you know? A. I used to see the 

pay, his checks. 
Q. Do you know what he was receiving? A. 

In the winter-time he was getting $3.20 a day, 
and in the summertime he was getting about $4.40, 
or $4.80 a _day, something like that. 

Q. You don't know what the average was? A. 
Well, he got paid twice a month. 

'Q. What was the general health of your father 
before February 19, 1929? A. Good health. 

30 Q. Do you know whether he worked each day, 
every day? A. vVhile I was there he worked every 
day. 

Mr. Benson: Take your witness. 

Cross exa,mination by Mr. Scott. 
Q. How far from that point X on the photo-

gTaph was the station? The X is this point here. 
How far is the station? About a thousand feet? 

40 A. The station? No, about 375 feet. 
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James DeRose, Recalled, for Plaintiff, Redirect. 

Q. About 3751 A. Yes, yes. 
Q. And then the station proper, that is, the 

platform and the building, about how long is thaU 
A. Well, I couldn't tell you how long exactly. 

Q. Well, about ·how long1 You were up there 
three weeks ago, weren't you 1 A. About 125 feet, 10 
about a hundred feet, something like that. 

·Q. That is a hundred feet 1 A. Maybe about 
two hundred feet, for all I know. 

Q. Well, what the jury wants to know is what 
you do know, now. A. Well, between 100 and 200 
feet. 

Q. The station is about two hundred feet 1 A. 
Yes. 

Q. And from that point Y on the photograph 
up to the station you say was how many feet 1 20 
A. About 375 feet. 

Q. From the point Y up to the station is 375 
feet, and one of the measurements of the station 
was as much as two hundred feet, one hundred 
to two hundred. That is all. 

R edirect ex amination by Mr. Ben ,son. 
Q. I understood you to say, Mr. DeRose, that 

the point from Y up to the curve was eight hun-
dred feet; is that righU A. Yes, but the curve 
is away past the station, you want to figure that. 

A. The curve, I said, was away up past the sta-
tion. You figure it up. 

'Q. Is there any curve in the track up in front 
of the station 1 A. No, no curve at all. 

Q. Did you pace it off at all from the point 
marked Yup to the railroad station 1 A. I didn't 
t hink about that, but I paced it from the point all 

30 

40 
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James DeRose, Recalled, for Plaintiff, Recross. 

the ways up around the curve. It is about eight 
hundred feet. 

Q. Eight hundred feet. 

Recross examina.tion by Mr. Scott. 

10 Q. From the station to the curve 1 A. No, from 

20 

30 

40 

the point all the ways up to the curve. 
Q. From the point Y all the way around the 

curve or up to the curve 1 A. Up to the curve. 

By Mr. Benson: 
Q. Up to the curve 1 Up to the curve 1 A. Yes, 

yes, about eight hundred feet. 

By Mr. Scott: 
Q. From the point Y up to the point where it 

,starts to curve is eight hundred feet 1 A. It is 
about eight hundred feet. 

Mr. Bens •on: There is one error in Mrs. 
DeRose 's testimony. I think she said she was 
married twenty-four years. 

A voice: Thi try-four years. 
Mr. Benson: Thirty-four instead of twenty-

four. 
Mr. Scott: We will admit that. 

THE PLAINTIFF RESTED. 
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Motion for a, Non-Suit. 
Frarnk Pa,screll, for Defendant, Direct. 

MoTION FOR A NoN-SurT. 

Mr. Scott: At this time, may it please the 
Court, I will ask the Court to grant a non-
suit for three reasons. The first reason is 
that the accident, ,if it occurred by the de-
ceased coming in contact with train 66, the 
accident was caused by the sole negligence 
of the plaintiff's decedent, and therefore his 
sole negligence was the proximate cause of 
this aeciden t. 

,Second, that there has been no negligence 
shown on behalf of the railroad company. 

Third, that the plaintiff's decedent assumed 
the risk of the accident which happened fo 
him. 

(Mr. Scott argues.) 
The Court: I will deny the motion and 

allow you an exception. 

DEFENDANT'S TESTIMONY. 
FRANK P ASCRELL, .sworn. 

Direct examina.tion by Mr. Scott. 

Q. Mr. Pascrell, you live in Paterson? A. Yes, 
sir. 

Q. And you knew Nick DeRose? A. Yes, sir. 
Q. And you know Mr. Murphy, the section fore-

man? A. Yes, sir. 
Q. On the morning of February 17, 1929, diid 

you see Mr. DeRose? A. Yes, sir. 
Q. Whereabouts? A. At the tool house. 

10 

20 

30 

Q. At the tool house? A. Yes, sir. 40 
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Frank Pa ,screll, for Defendant, Direct. 

Q. Where was that? A. Where we report to 
work in the morning. 

Q. At Paterson? A. Yes, sir. 
Q. W 1hat is your position? A. Assistant fore-

m,an. 
10 Q. Assistant foreman? A. Yes, sir. 

Q. Murphy's assistant foreman? A. Murphy's 
assistant foreman. 

Q. And on that morning did you see-you say 
you saw Nick DeRose? A. Yes, sir. 

Q. About what time? A Well, about . seven-
thirty, when we started to work. 

Q. Were you present when Mr. Murphy told 
Nick what he wa,s to do that day? A. Yes, sir. 

Q. And were you present when Mr. Murphy in-
20 structed Nick how to go about his work? A. Yes, 

sir. 
Q. Did you say anything to Nick, as assistant 

foreman, before he left to go about his work? A. 
W e11, I told him to watch for himself for trains 
,or motor cars of any kinds 1 as he was going to 
oil switches. 

Q. He was going to oil switche 1s? A. Yes, sir. 
Right after Mr. Murphy told him in American I 
explained it to him in Italian, which I always do 

~H) w~th any men of my own nationality. 
Q. After Mr. Murphy explained that he look 

out for trains? A. Yes, sir. 
Q. You explained it to him in Italian? A. Yes, 

sir. 
Q. You did on this particular day? A. Every 

mornmg--
The Court: No, just thi ;s particular day. 

Q. Not every morning, but on this particular 
40 day. 
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The Court: Just this particular time we 
are talking about. 

A. Yes, sir. Yes, ,sir. 
Q. You didn't see DeRose again that day, did 

you? A. We left. 
Q. :Sid A. We left Paterson right after that 

with the gang. 
Q. You went where? A. Little Falls. 
Q. To Little Falls? A. Yes, sir. 
Q. And which way did Nick go? A. He went 

erust. 
Q. He went east? A. On the westbound track. 

Mr. Scott: That is all. 

Cross exa,mination by Mr. Benson. 

Q. Where do you live, Mr. Pascrell 0? A. What 
is that? 

Q. Where do you live? A. 85-101 Newark 
Avenue. 

Q. Do you remember you stated on your direct 
examination this wa1s on the 17th of February? 
Was that right, when you gave him these instruc-
tions? A. Yes, sir. 

Q. You are sure of that, aren't you? A. Yes, 
SU. 

Q. Did you give any instructions the next day? 
A. The next day to the gang, the man who goes 
on the walking of the track. 

Q. Well, Mr. Pascrell, did Mr. DeRose go with 
the gang the next day? A. V\T ell, the next day he 
was killed. 

Q. He was killed? Are you sure it was the 17th 
when you gave him instructions? A. I don't re-

10 

20 

30 

member special date, whether it was-- 40 
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Q. You don't remember that, do you; isn't that 
true? You are not sure about it, are you? A. The 
17th? 

Q. You aren't sure about the time, are you? 
A. I don't, to tell you the truth. 

10 Q. We want you to tell the truth. A. Yes, not 
anything but the truth. I don't remember the date 
when he got killed. 

Q. You don't remember? A. No. 
'Q. You don't remember specifically any instruc-

tions that you gave him on that particular day, do 
you? A. I don't? 

Q. You don't remember that, just every word 
that was spoken on that day? A. Well, the only 
thing, I told him--

20 Q. Do you remember every word that was spok-
en to Nick that day? A. Yes, sir. 

Q. What makes you remembed There was noth-
ing extraordinary about it, was there? A. ,vhat 
is it? 

Q. It was just the ordinary work of the rail-
road, wasn't it? A. Well, because he was an 
Italian and I explained it to him. 

Q. Well, I know, but how long had he worked 
there, do you know? A. Yes, he had worked there 

30 a good many years. 
·Q. How many? A. Quite a few many years. 
Q. A good deal longer than you had worked 

there, hadn't he? A. Yes, sir. 
Q. Yes, and he was usually a very careful man, 

wasn't he? A. Yes, sir. 
Q. And it was known not only to you but to Mr. 

Murphy that he was a careful man? A. Yes, sir. 
Q. And in spite of knowing that he was a care-

ful man you spoke to him about looking out? A. 
40 I do with everybody in the gang. 
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'Q; It was a nice, clear day, wasn't iU A. Yes, 
sir. 

Q. No fog on the track? A. No, sir. 
Q. And there was nothing especially dangerous 

that day, was there 1 A. No, sir, the s·ame as any 
other day. 10 

Q. And you said you don't remember the day 
he was killed and you can't tell us definitely just 
what you said to him, can you? A. Well, I re-
member what I said to him. 

Q~ But what is there to make you so sure? A. 
No, I know I said, '' Look out.'' 

Q. What makes you so sure? A. Well, because 
I remember it. 

Q. You remember what? A. I remember that. 
Q. vVhat did you say to him on the 18th? A. 20 

The 18th day of what? 
Q. Of February, 1929. A. vVhen the accident 

happened 1 
Q. N·o, the day before. A. Oh, well, I said to 

him to look out in Italian. 
'Q. Where did he work on the 18th? A. On the 

18th? 
Q. Yes. A. He worked in the gang. 
Q. Yes. Why did you tell him to look out when 

he went to work in the gang? A. Well, he was 30 
along there with us, just the same as--

Q. The foreman gives the warning, doesn't he, 
when the train is approaching? A. Yes, sir. 

Q. You don't tell the gang when they are going 
out, the whole crowd, to look out; you look after 
them yourself, don't you? A. Yes. 

'Q. So you didn't tell him the morning of the 
18th to look out, did you 1 A. Yes, I certainly 
did. 

40 
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Q You did tell him that in spite of that 1 A. 
In Italian. 

Q. Why did you pick out Mr. DeRose to tell 
him to look •On the 18th f A. I didn't pick him 
out, but I t.old him just the same as Mr. Murphy 

1 o told me. I explained it to him in Italian. 
Q. Wasn't it your duty to look out after him on 

the 18th f A. Well, I generally do that with any 
of the Italian men. 

Q. Wasn't it your duty •on the 18th to look after . 
him when he was in the gang and give warning 
of the approach of any train f A. It was. 

Q. It was not f A. Sure, it was. 
Q. So it wasn't neces:sary to tell ·him in the 

morning to look out, was itf A. Well, I always 
20 do. 

Q. How many ·were there in the gang on the 
18th f A. Why, we have a full gang. 

Q. How many f A. Six or seven. 
Q. You aren't sure ,of that, are you f A. I don't 

keep the time. 
Q. No, you don't keep track of the time; you 

tell the men to look out, do you f A. Yes, sir. 
Q. Why do you take care of that f A. Well, 

because the railroad giving me the ,safety first 
30 bo-ok. · 

40 

Q. The safety first f A. Yes. 
Q. And you told each man in that gang on the 

18th to look out? A. Well, any ones we had work-
ing under us were right there. 

Q. And Nick DeRose was right under you on the 
18th, wasn't he? A. Yes. 

Q. So you didn't give him any warning on the 
18th, then f A. Well, I did. 

Q. ·why "? You said that those that were work-
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ing under you, it wasn't necessary. A. Well, he 
was on a different job. 

Q. On the 18th? A. No, the day that h~ got 
killed. 

Q. I am speaking of the 18th. A. He got killed 
on the 19th? · 10 

Q. Yes. The day before he was killed he was 
working in the gang with you? A. I see. 

Q. Y,ou didn't tell him to look out, then, did 
y,ou? A. I told him anyway. 

Q. Why, you just stated-- A. Not when the 
gang is all together, I never told him to look out, 
but if a train is, I am watching. 

Q. You are watching for trains? A. Yes. 
Q. And if the men had to look out for trains 

when would they work? A. If the men is what? 20 
Q. If the men had to look out, when did you ex-

pect them to work? 

By the Court: 

Q. If they had to look out for trains-- A. Yes, 
Judge? 

Q. ( Continuing )--how could they work? A. 
vVell, I watch myself. 

Q. That i1s what he means. 

By Mr. Benson: 

Q. T·hat was your duty, wasnt it? A. Yes. 
Q. Why would you tell them to look out when 

it was your work t,o look out? A. Well, we don't 
allow only one man when he walks the track; we 
don.'t allow anybody to watch for him. 

Q. I am speaking of the gang, now, on the 18th. 
A . Yes. 

30 

Q. ,Vhy were ~Tou tellin°· these men to look out 40 
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when it was your duty to be on the look-out and 
inform them when a train came? A. It is a habit; 
I generally tell anybody. 

Q. Why are you so sure? A. Because I got 
the ,gang to prnve it, and our book of ruleis. 

10 Q. Never mind the book of rules. You .say that 
you know that on the 19th you gave him instruc-
tions? A. Yes. 

Q. Why are you so sure of that? A. vVell, I 
am sure. 

Q. Isn't it because you generally gave him in-
structions? A. Well--

Q. Isn't that the reason? A. That is our rule. 
'Q. Isn't that the reason? A. What do you 

mean? 
20 Q. That you gave them instructions, whether 

they were working in a gang or whether they were 
working alone, to look out; isn't that what you 
do? A. Sure, to look out. 

Q. And because you usually gave them that in-
struction, isn't that the reason you think you gave 
him instructions on the 19th? A. I generally 
give them. 

Q. Don't you know that Mr. DeRose cou1d un-
derstand English? A. Well, he ,could understand 

:.30 a little. 

40 

Q. Do you know how long he had been in this 
country? A. Well, he could understand some. 

Q. Do you know how Jong· he had been in this 
country? A. Yes, sir. 

'Q. How long? A. I pTetty near know it. 
Q. How many years? A. About thirty years. 
Q. And he was working on the D. L. and · W. 

when you came there? A. Well, I only started-
Q. Didn't he break you in as an employe? 
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Mr. Scott: Let the witness answer the 
question. 

Q. What was the answer 1 A. He was there 
when I was-when I went there as assistant. 

Q. How old are you 1 A, Thirty-five. 10 
·Q. How long have you worked there1 A. About 

six, seven, eight years, something like that, on and 
off. 

Q. And at the time you first went there Nick 
DeRose could understand English pretty well, 
couldn't he 1 A. Well--

Q. Talk as well as you do now1 A. No, he 
couldn't speak as well as I could. 

Q. He couldn't speak as well as you 1 A. No. 
Q. But you could understand him pretty well, 20 

couldn't you 1 A. Oh, I could understand him, 
some of it. 

Q. You could understand him generally, what-
ever he said 1 A. Well, pretty near, because--

Mr. Benson: Yes, that is all. 

Redirect examination . by Mr. Scott. 

'Q. Mr. Pascrell, when was the last time you saw 
Nick DeRose 1 A. The last time 1 30 

Q. Yes. A. Why, in--
Q. I mean, when you heard about him being 

hurt 1 A. Why, in the morning at the tool house. 
The date I don't remember. The 18th, I think, or 
19th. 

Q. The day he was hurt, that was the last time 
you saw him 1 A. Yes, sir, but I was in the hos-
pital, too. 

Q. Well, the last time you saw him before you 
40 
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were in the hospital was where 1 A. At the tool 
house. 

Q. Will you tell the Court and jury what the 
last words you had with Ntck DeRose were 1 A. 
W,ell, that I instructed him to look out for the 

lO trains. 

20 

Mr. Benson: Does he say he heard any-
thing1 

Mr. Scott: He said the last words he had 
with Nick DeRose. 

Mr. Benson: Yes. 
Mr. Scott: Were when he instructed him, 

and then you interrupted. 
Mr. Benson: When he instructed him at the 

station, you mean 1 
Mr. Scott: At the tool house. 
Mr. Benson: Oh, yes. 

A. Seven-thirty in the morning. 
'Q. At what time 1 A. About seven-thirty, 

seven-twenty, something like that. 

Recross examinaition by Mr,. Bens on. 
Q. Murphy didn't say anything; you just told 

~30 him that1 A. vVell- -
Q. Well, you told him 1 A. Yes. 

40 

Q. Murphy didn't say anything 1 A. Well, yes, 
he told me to iell him and explain in Italian to 
make sure they get them. 

Q. Which one told him 1 Did Murphy tell him or 
did you tell him "? A. Mr. Murphy, he told him 
first, and then I told him second. 
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JOHN C. CARROLL, sworn. 

Direct examination by Mr. Scott. 

·Q. Mr. Carroll, you live where? A. In East 
Orange. 

Q. You are employed by the Lackawanna Rail-
road in what position? A. As a train despatcher. 

Q. And have been for how long? A. Twenty 
years. 

Q. Paterson is on what is known as the Boon-
ton branch of the Lackawanna Railroad? A. It is. 

Q. And your duties as des patcher have ref er-
-ence to-in February-to Boonton branch? A. 
On certain days they did, yes, sir. 

Q. And as despatcher what were your duties 

10 

with respect to movements of trains and record- 20 
ing of those movements? A. Well, in general, I 
would say the duties of a despatcher consist of 
supervising the movement of trains over a certain 
district and keeping a record of the movements. 

Q. And those train movements are recorded by 
whom? A. They are recorded by the despatcher. 

Q. The despatcher on duty at the time? A. Yes, 
SU. 

·Q. And they are recortled just as soon as they 
are re-ceived, in what manner? A. They are en- 30 
tered on what is known as a train sheet. 

Q. N mv, without looking at a train sheet I imag-
ine you couldn't tell us with respect to the move-
ment of the trains on any of the divisions at any 
particular time that had passed? A. Not accur-
ately, no sir. 

Q. You would have to refresh your recollection? 
A. I would. 

Q. I show you a paper here and ask you if this 
40 
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is-what this paper is and whether you had any-
thing to do with making it. A. This is the train 
sheet of Tuesday, February 19, 1929, embracing 
the twenty-four hours between midnight and mid-
night. 

10 Q. From what midnight to what midnight? A. 
That would be from Monday midnight until the 
following midnight, Tuesday midnight. 

Q. The 18th and 19th? A. Well, from 12 :01 
a.m. on the 19th until 12 :01 a. m. on the 20th. 

Q. And as a despatcher your trick of duty was 
what on that day? A. On that day it was from 
the--

Q. On the 19th? A. From eight in the morning~ 
until four in the afternoon. 

20 Q. You say from eight in the morning until 
what time? A. Four in the afternoon. 

Q. And as a des patcher can you tell us whether 
or not during your tour of duty there was any 
train engine known as 66 moving over the Boon-
ton branch? A. I Can, yes, sir. 

'Q. Was there any engine of that number mov-
ing over the Boonton branch? A. There was no 
engine of that number, no, sir. 

Q. Was there any train by that number known 
30 as 66? A. There is no train that would be prop-

erly number 66, but there is an extra train that 
was commonly known as 66. 

Q. And what was that kind of a train, Mr. Car-

40 

roll? A. That was a local freight train. 
Q. And that traveled up and down the Booi1ton 

branch? A. It traveled between Port Morris and 
Hoboken. 

Q. ·what engine hauled that particular train, 
Mr. Carroll? A. Engine 1250. 
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Q. 'That train left Port Morris at what time! 
A. At 11.38 a. m. 

·Q. And it was made up of-what was the con-
sist of the train 1 A. The total consist of the 
train was forty-six cars leaving Port Morris, and 
they were cars for-beginning with Little Falls. 
practically all the stops east of Little Falls. 

Q. At Little Falls they set out one of the cars 1 
A. They set out one car, yes, sir. 

Q. And then from Little Falls where did they 
set out any other cars or the next stop 1 

Mr. Benson: I object to this unless he has 
a record in his own handwriting, because it is 
purely heresay unless he was there and can 
tell whether they left a car off at Little Falls. 

The Court: What difference does it make 1 
Mr. Benson: It is purely heresay, it seems 

to me. 
The Court: Well, it is probably just routine 

to connect up something. 
Mr. Scott: Have I a question 1 

(The last question was read by the re-
porter.) 

10 

20 

A. The next stop east of Little Falls was Pater- 30 
son Junction. 

Q. Can you tell us, as train despatcher, when 
that train reported to you west of Paterson 1 

Mr. Benson: I object to that unless it is 
actually-pure heresay, what someone told 
him. 

The Court: The man in charge of the train 
might call him and tell him. '' My train is at 

40 
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such and such a place;'' that wouldn't be 
heresay. 

Mr. Benson: If he was told it was there. 
He wouldn't know definitely unless somebody 
told him. 

10 The Court: I don't know what the object of 
the testimony is, but I don't think that it 
means anything so far. I suppose technically 
you are correct. 

20· 

30 

40 

:Mr. Benson: I don't see what relevancy it 
has, anyway. 

The Court: It is heresay, isn't it, Mr. 
Scott? 

Mr. Scott: Sir? These ~heets have been 
universally recognized by the Courts as a 
proper method of proving train operations, 
sir, and I have never had them-I have never 
heard in any of our cases or anybody else's 
railroad cases that anybody seriously ques-
tioned that it wasn't the proper method of 
proving train movements. Here is the man 
that has direct charge of the movement of the 
trains over a division, the responsibility of 
both lives and freight--

The Court : vVha t difference does it make 
if they let off a freight car at Little Falls or 
Boonton or some other place? 

Mr. Sc-ott: I can't develop my whole case at 
once, sir, but it has a material bearing. 

The Court: On the question of time~ 
Mr. Scott: rrhe time and the character of 

this train as it passed the place where this 
accident is supposed to have happened. 

The Court: \'v ell, I don't suppose you ob-
ject to that. 

(Discussion.) 

I 

1 

1 

t 
d 
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The Court: If the man was struck by a 
train, there is no question but that it would 
be an inter-state train, is there? 

Mr. Scott: Yes, it was engaged in inter-
state commerce. 

By the Court: 

Q. Then, what did it do at Little Falls, Mr. 
Carroll? A. May I have the question again? 

( The last question was read by the re-
porter as follows : ) 

'' Q. Can you tell us, as a train despatcher, 
when that train reported to you west of Pat-
erson?'' 

A. The last report west of Paterson? 

By Mr. Scott: 

Q. Yes. A. Was Lincoln Park. 

The Court: "Lincoln Park," he said. 

Q. And at what time? A. At 12 :32 p. m. 
·Q. When did j t next report? A. The next re-

port is its arrival at Paterson Junction at 1 :06 
p. m. 

Q. Now, Paterson Junction is about how far 
west-east of the Paterson station, approxi-
mately? A. Approximately one mile. 

Q. And how far is it from Lincoln Park, where 
it reported, to Paterson Junction, approximately? 
A. Roughly it is nine miles from Lincoln Park. 

·Q. Now, I will just ask you if your records show 
the engineer of the train in question 1 A. They 
do, yes, sir. 

10 

20 

30 

40 
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Q. And what was his name1 A. R. Schroeder. 
Q. And what was the number or what was the 

proper railroad designation number of that par-
ticular train 1 What was it known by? What did 
you know it by1 A. Well, the proper designation 

10 was extra 1250. 
Q. Extra 1250? A. Yes, sir. 

20 

Q. That is taken from the engine numbed A. 
That is it, yes, sir. 

Q. You say they set a car ·out at Little Falls 
and then the next set of cars were set out at Pat-
erson Junction 1 A. Yes, sir. 

Mr. Scott: That is all. 

Cross examination by Mr. Benson. 
Q. This information that you have on that sheet, 

it is all the information given you by someone 
over the telephone, is that right? A. It is, yes, 
sir. 

Q. You don't know, as a matter of fact, the in-
formation that was on the sheet respecting the 
time of leaving Port Morris other than some-one 
transmitting it to you 1 A. As it is given to me, 
yes, sir. 

:JO Q. Who gives you the information at Port Mor-
ris? A. On that train it ·would be the towerman 
at Port Morris Junction. 

Q. Do you know who he was in 1929'? A. I 
couldn't say for sure, no, sir. 

Q. Don't you make a record of it? A. Of the 
towerman 1 

Q. Of the man who gives you the information. 
A. No. 

Q. Do you know, as a matter of fact, whether 
40 there vrns any passenger train immediately fol-

lowing number 661 
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Mr. Scott: May I hear that question 1 

( The question was read by the reporter.) 

A. There was no passenger train immediately 
following. There was one within an hour, less 
than an hour. 10 

·Q. How much less than an hour? A. Why, 
forty-five minutes, forty-six minutes. 

Q. After this train left-I am speaking now of 
Port Morris-- A. Oh, at Port Morris~ 

Q. Yes. A. T·he next train that followed this 
train through Paterson was a train which started 
from Dover. 

Q. Well, how far behind-withdraw that. What 
is the lapse of time between the schedule of start-
ing of this train at Dover and this passenger 20 
train? A. It is one hour and one minute. 

Q. Now, then, do you know whether or not this 
train leaving Dover left-switched at any place 
to permit any other traffic to go through? A. I 
will take back that last answer, if you please. It 
is fifty-two minutes. 

Q. Fifty-two minutes? A. Fifty-two minutes. 
Q. Do you know whether it switched at any time 

after it left Dover for the purpose of letting any ~w through traffi -c go by? A. The passenger train? 
Q. This freight that we are speaking of. A. No, 

sir, they continued their way; they had a clear 
road all the way to Paterson. 

Q. Until they reached Little Falls? A. Yes, 
sir. 

Q. What did they do there? Did they stop? A. 
They stopped to leave one car. 

Q. And that consumes a considerable time, 
does it not? A. No, possibly ten minutes. 40 



108 

John C. Carroll, for Defendant, Cross. 

Q. Possibly more? A. Not as a rule, no, sir. 
'Q. "\Vell, it is possible to be more? A. It is pos-

sible under certain conditions. 
Q. Yes. Now, then, what time did you have the 

train at Little Falls? A. We have no report from 
Little Falls. We have no time shown there at all. 10 

Q. You don't know, then, as a matter of fact, 
whether or not when the train left Little ]7 alls, 
the-withdraw that. What is the average speed 
of a freight such as 66 that has been referred to? 
A. Thirty miles an hour. 

Q. With forty-six cars on it? A. ~0 1rty-six 
cars, yes. 

Q. And that was continuing at that time a con-
tilmous speed of thirty miles an hour, you say? 

20 A. Well, allowing for time lost in starting and 
stopping, it--

Q. How fast would that regular passenger train 
·which immediately followed this go? A. vVell, it 
made about the same speed average. 

Q. I didn't say the average. I say from Dover 
down to Little Falls. A. The speed would vary 
between stations; I imagine the highest speed 
would be possibly fifty miles an hour between sta-
tions. 

:w Q. Now, was there any through train from Buf-

40 

falo that passed about this time? A. There was 
not, no, sir. 

Q. When does that train go by? A. Do I under-
stand passenger train? 

Q. Yes, passenger train. A. No passenger 
train, no, sir. 

Q. No passenger train at that time 1 A. No, 
sir. 

Q. From any distance farther than Port Mor-
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ris 1 A. Not until three hours afterwards. 
Q. Three hours afterwards. 

The Court: We will take a recess at this 
time. 

( A recess was taken until two o'clock p. m.) 

Afternoon Session, 2 P. M. 
JOHN C. CARROLL, resumed. 

Mr. Scott: I would like at this time to offer 
in evidence a certified copy ,of the death cer-
tificate in this case. 

Mr. Benson: I want to enter an objection 
to its being offered, because a portion of the 
death certificate, it seems to me, has got an 
unwarranted assumption as to the cause of 
death, purely based on heresay. The purpose 
of the certificate is the question of the death. 

Mr. Scott: That is my very purpose. 
Mr. Benson: Not the cause of it, but the 

fact of the death. In this particular instance 
it refers to the cause. 

(Discussion.) 

The Court : I don't think there is anything 
out of the way in that, Mr. Benson. 

(Paper marked exhibit D-1 in evidenee.) 

Cross examination (continiied) by Mr. Benson. 
Q. Do you say, Mr. Carroll, that there was no 

passenger train scheduled to pass between-pass 

10 

20 

30 

the station at Paterson between twelve and one 40 
o'clock that day1 A. I couldn't answer that with-
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out referring to the time-table that was current 
on that date. 

Q. Don't you know, as a train despatched-
wouldn't you know that 1 A. Yes, but schedules 
vary from one part of the year to another. 

10 Q. You will not say whether or not a train did 

20 

30 

40 

pass sometime-I will change that-sometime be-
tween twelve-thirty and one-twenty1 A. I 
couldn't tell you now, without referring to the 
train sheet. 

Mr. Scott: Do you want the sheet, Mr. Ben-
son 1 

Mr. Benson: If it can assist us. 

Q. Thanks. Is that twelve-thirty and one-
twenty, sir 1 In that neighborhood 1 A. No, no 
passenger train. 

Q. No passenger train at alH A. No. 
Q. You are sure of that, aren't you 1 A. I am 

positive, yes, sir. 
Q. And on any day-I am not speaking now of 

February 19, 1929-was there any passenger 
train that would pass the Paterson station be-
tween twelve-thirty and one-twenty1 A. No pas-
senger train in that time, no, sir. 

Q. When this train made up at Port Morris 
were they loaded freight cars 1 A. They were-
well, I couldn't tell about that. They were prac-
tically all loaded. 

Q. Isn't your record precise in respect to that f 
A. It is not, no,-well, yes, I "Will take that bark. 
It is. 

Q. How many cars were loaded and how many 
empty1 A. Forty-six loader1. 

Q. How many empties 1 A. And one caboose. 
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Q. What was the number of that caboose 1 A. 
I don't know. We have no record. 

Q. You have no record of it 1 A. Not on the 
sheet, no. 

Q. Was there a number of the caboose Jf A. 
There is, yes, sir. 10 

Q. Don't you keep a record of where that par-
ticular ·caboose would be 1 A. No, we do not. 

Q. Do all trains-I think you called this a local 
freight 1 A. A local freight, yes, sir. 

Q. Did the other through train, freight, stop 
at Port Morris 1 A. Not all. Practically all, but 
not every train. 

Q. When did you say this freight left Port 
Morris 1 A. At 11 :38 a. m. 

Q. Did any other freight leave that locality 20 
about that time f A. A freight train left at 12.20 
p. m. and one at 12 :37 p. m. 

Q. vVhat kind of a freight was the one that left 
at 12 :201 A. It was a train consisting of seventy 
cars of coal and three friegh t. 

Q. That was 12 :20, wasn't it 1 A. Yes, sir. 
Q. And did that train stop at any station on 

the way down from Port Morris 1 A. It stopped 
at Lincoln Park. 

Q. For what purpose 1 A. For the purpose of 30 
letting a high-class freight train pass. 

Q. ,¥hat high-class freight train was that 1 
Mr. Scott: I object to any further inquiry 

·with respect to any other train, except fo!' 
the purpose, perhaps, of te.sting the witness's 
credibiliity, because the complaint alleges 
train 66. The witness that the plaintiff pro-
duced referred to train 66. Now, that is the 
only train that is involved here, and Mr. Car- 40 
roll ha identified the train as 66. 
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The Court: Well, if it is admissible for the 
purpose of testing his credibility I will admit 
it for that purpose. 

Mr. Benson: In addition to that, your 
Honor, in the complaint it refers to his work-10 ing •on said parallel tracks in such a position 
as to prevent him seeing the approaching 
train; then it refers to the defendant's en-
gine and train there, without specifically stat-
ing train 6·6. 

Mr. Scott: You would have to read your 
complaint as a whole, and it designates 66 as 
the offending train. 

(Discussion.) 
20 The Court: I will overrule the objection 

and allow you an exception, Mr. Scott. 

Q. Will you answer that question 1 
Mr. Scott: I can't do any more than try 

to follow the rule. 
The Court: No, that is right. 

A. May I have the question, please1 

30 (The question was read by the reporter.) 

A. That was extra 1405. 
Q. Now did that 1405-what time was that at Lincoln Park 1 

Mr. Scott: May I have it noted that out oi 
respect for the Court I am not going to con-
tinually interrupt, that I am follo'wing the 
Court's directions, and I object generally, 
although I understand that doesn't mean any-40 thing? I do object generally. 
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The Court: Yes, you object to the partic-
ular line of evidence. 

Mr. Scott : Yes. 
The Court: For the same reason that you 

have , made in your previous objection. 
Mr. Scott: I don't want to have the Court 10 

think I am sitting quietly by--
The Court: I will consider that your objec-

tion stands to this also, so as to give you 
the benefit of it, and allow you an exception. 

Q. What time was it at Lincoln Park, Mr. 
Carroll 1 A. It was at Lincoln Park at 1 :20 p. m. 

Q. How far is Lincoln Park from Paterson 1 A. 
From Paterson Junction to·wer that is approxi-
mately nine miles. 20 · 

Q. Have you any report as to when it reached 
Paterson, that train 1 A. I have. 

Q. What time1 A. 1 :37, the time it passed Pat-
erson Junction. 

Q. Has that train any specific name other than 
extra 14051 A. It was also known as 454. 

Q. 4541 A. 454, fourth section of number 54. 
Q. Was that an extra train 1 A. It was, yes, 

sir. 
Q. Not on the regular schedule, was it 1 A. It 30 

·was not scheduled, no, sir. 

Mr. Benson: That is all 

Redirect exa ,mination by Mr. Scott. 
Q. Mr. Carroll, when you call a train a sched-

uled train you mean a train that runs on a regu-
lar schedule from one point to another and has a 
particular designation? 

Mr. Benson: The question is rather lead-
ing. 

40 
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Mr. Scott: Oh, I will withdraw it. 
The Court: Well, I will permit it. 

Q. Just explain to the Court and jury what a 
scheduled train is. A. A scheduled train is one 

0 that is shown in the working time-table; it has a 1 
definite time at each station. 

Q. And with respect to the frei,ght service are 
there-what proportion of the trains in the 
freight service going over the Boonton branch 
are known as scheduled trains f A. We have none 
at all. 

Q. You have none at all f A. No, sir 
Q. But they are known as extra trains 1 A. 

They are properly known as extra trains, yes, sir. 
20 Q. And every designation of extra, their num-

ber is taken from the engine f A. That is it. 
Q. If it is extra 1000 that would be train 

pulled by engine lOOOf A. Yes, sir. 
Q. And like that f A. Yes. 

Mr. Scott: That is all, Mr. Carr_oll. 

Recross examination by Mr. Benson. 

Q. Just one question, Mr. Carroll: When you 
30 speak of not on s-chedule, there is a distinction 

bet-ween what you call regular freight trains, isn't 
there f A. There is, inasmuch as we have certain 
through runs and also certain local runs that are 
regular trains, that is, they are represented by 
some extra train every day, but they are not 
shown on the time-table, they have no definite 
time at any particular station. 

Q. Was number 66 a regular train f A. It 
wasn't. 

4 o Q. ,iV as that an extra f A. That was an extra. 

• 
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Q. And the men working on the track, having 
a time-table, would not know of the existence of 
that train, would they f A. They would have no 
notice of that, unless they secured it themselves. 

Q. On that particular dayf A. Yes, sir. 
Q. Now, then, when you refer to this train 10 known as 54, that didn't run the day before, did itf A. It did, yes. 
Q. Did it pass on that particular track f A. It 

would be on the same track, yes, sir. 
Q. 54 from Port Morris to New York 1 A. Well, 54 is from Buffalo to Hoboken. 
Q. Are there more trains designated than one 

54 f A . As a rule there are two or three, possibly four, sections. Sometimes more. 
Q. Well, how many sections were there to 54 on 20 this particular day1 A. On this date we have 

three sections east of Port Morris. 
Mr. Benson: That is all. 

FRANK ScHWARTz, sworn. 
Direct exa,mina.tion by Mr. Scott. 

Q. Mr. Schwartz, you were .the conductor f A. :w Yes. 
Q. Of what is known as extra freight train 1250 f A. Yes, sir. 
Q. On February 18, 19,291 A. February 19. 
Q. Do you keep a record of the cars on your train f A. Yes, sir. 
Q. And that is what is known as your train book 1 A. Yes, sir. 
Q. vVi thou t looking at that book could you tell 

the Court and jury just what particular cars you 40 . had on that particular day1 A. No, sir. 
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Q. I show you two books and ask you if those 
were your train books and whether they were 
made by you at the time you made up your train 
and whether the books are in your handwriting1 
A, Yes, sir, they are. 

10 Q. Now, will you, tell us if your record shows 
what engine you had on extra 1250 going east on 
the day in question 1 A. The engine 1 

Q. Yes. A. 12'50. 
Q. 1250. And you picked up or took charge of 

the train where1 A. In Secaucus, or Hoboken, 
New Jersey. vVe went westbound first and then 
returned east from Port Morris; it is a round trip. 

Q. And when you were going ea.st how many 
cars did you have leaving Port Morris 1 A. How 

20 many did we have leaving Port Morris? 
Q. Yes, yes. A. My record shows forty-six, 

without the caboose. The caboose would be forty-
seven. 

Q. Did you set any cars out before you got to 
Paterson Junction 1 A. It shows setting a car up 
at Little Falls. 

Q. Can you tell us what time you set that car 
· out there 1 A. It shows here 12 :45 and 12 :50 p. m. 

Q. What is the 12 :50, the time you left? A. 
~W Yes, the 12 :45 is arriving and 12 :50 is leavjng. 

Q. So that you were five minutes setting that 
car out 1 A. Yes, sir. 

Q. You got down to Paterson Junction at what 
time, if you have a record? A. Why, this record 
shows 1 :05 p. m. 

Q. 1 :05 p. m. And there you set out some more 
ears 1 A. Yes, sir. 

Mr. Scott: That is all. 

40 
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Cross examination by Mr. Benson. 

Q. Mr. Schwartz, are you sure that it was 1 :051 
A. Why, I have got my own handwriting as a 
re cord. 

Q. vVhen did you make that record, Mr. 
Schwartz? A. On the--at the particular time 
tha t it is marked. 

Q. In your own handwriting? A. Yes, sir. 
Q. Did you report that to Mr. Carroll 1 A. Re-

port what? 
Q. And time of arrival in Paterson? A. No, I 

don't report no time to Mr. Carroll. This is a 
personal record of my own. 

Q. Well, is any report made to Mr. Carroll? A. 
Yes, sir. Not of mine. I don't make any report 
to him with respect to my times. 

Q. You don't? A. No, this is for my personal 
rec ord. 

Q. Well, it is your personal record; it is not for 
Mr. Carroll? A. No, sir. 

Q. Does that record show how many cars were 
loa ded of the forty-six? A. Yes, sir. 

Q. How many? A. All of them. 
Q. All loaded ,? A. Yes, sir. 
Q. Do you have any record of the number of the 

caboose? A. Yes, sir. 
· Q. What was it? A. 768. 
Q. 768. Do doubt about that, 1s there? A . 

. Why, I don't think so. 
Q. Well, then, when you reached Port Morris 

what time was it? A. ·when I arrived there on 
the ·westbound trip? 

Q. Yes. A. W·hy, my record shows 10 :45 a. m. 
Q. And when did you start to return from Port 

Morris? A. The leaving time is marked 11 :35 
a.m. 

10 

20 

30 

40 
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Q. 11 :35. Now, then, did you stop at any place 
on the way down 7 A. Well, that I wouldn't be 
able to tell you. I wouldn't be able to remember 
that. It is possible we might have stopped some-
where, but if there was any stop to take on or let 

10 off cars, why, that record would have shown; oth-
erwise it would not. Not on this record. I have 
a detention report which covers the time, and the 
detention report would show that, if we made any 
other stops, but with respect to setting •out cars 
this is the only one that would show it. 

Q. Now, Mr. Schwartz, do you recollect a fast 
freight passing you 7 A. Well, no. 

Q. Did it pass you 7 A. I can 't_:__I can't recall 
any particular freight passing me. 

20 Q. Well, did you give way to any freight 7 A. 
vVell, I can't tell you that, because we have a four-
track section from East Dover to this side of Lin-
coln Park, and they give us a track and give the 
other train a track and, of course, I wouldn't pay 
any particular attention. I might at the time, but 
I ·wouldn't recollect that now. 

Q. vVhen you reached any point from the road 
down from Dover you don't recollect stopping to 
let any freight go through 7 A. No, I couldn't say. 

30 Q. How fast was the speed of your train, the 

40 

average speed, when you reached Paterson 7 A. 
Well, for instance, the average speed bet wee11 
Little Falls and Paters-on, is that what you mean 7 

Q. Well, I would say from West Paterson into 
Paterson. A. Well, I couldn't tell you exactly 
what it is on this date, but about what it ought 
to be, it ought to be twenty-five miles an hour. 

Q. And is there a grade from the-just this 
side of "\;Vest Paterson on into Paterson 7 A. Yes. 
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Q. A down-grade, I should say. A. This side 
of west Paterson? 

Q. East of West Paterson, yes. A. Is there a 
grade? 

Q. Yes. A. It starts to descend, I should say, 
just east of the station, but west of the station I 
should say it was practically flat. 

Q. And is that a marked decline or is it what 
percentage, do you know? A. Well, it is what 
we call a light grade. 

Q. A light grade. Did you have any schedule 
on that date to be in Paterson at any particular 
time? A. No, sir. 

Q. No fixed time at all, had you ? A. No, sir. 
Q. Did that mean that you could run her out 

an hour later and it would be all righU A. That 
would depend on your work. They expect you to 
make the best time possible consistent with safety 
and delays, and you can never tell-you never 
can foresee. 

Q. But there was no fixed schedule for you to 
arrive in Paterson at any particular time, was 
ther ·e? A. No, sir. 

Q. You don't know and have no recollection 
of any train passing you at all? A. No, I wouldn't 
say that I had, because I don't recollect. 

Q. Is there any other freight train, do you know, 
as a railroad operator, that followed close -
ly behind you in the regular schedule? A. Why, 
I wouldn't swear to it, but it seems to me that a 
couple of trains passed us after we got on the 
fourth track east of Paterson; there is another 
four-track section from Paterson Junction. 

10 

20 

30 

Q. Oh. Do you know whether they were fast 
freights or local freights? A. vVell, there 
wouldn't be any locals because I really don't know 40 



120 

Richard H. Schroeder, for Def endaint, Direct. 

where they would come from. If a freight passed 
it would be what we call a fast freight. 

Q. What is the speed, usually, of a fast freight f 
A. Well, it depends on the place where it is oper-
ating. 

10 'Q. I mean as it passed you down at the Pater-
son Junction, how fast would it go? A. Oh, Pat-
erson J undion, if it had clear signals it would 
probably make forty or fifty miles an hour. 

Q. Do you know, other than seeing these two 
trains pass, as you say, do you know whether 
there was any other freight right behind you on 
the same track that you were operating on? A. 
No, I don't remember. There could have been, 
but I do:n't remember the cireumstances, because 

20 it is too long ago for me to remember that. 

30 

40 

Q. It is possible, though, that there was a train? 
A. Yes. 

Mr. Benson: That is all. 

RICHARD H. ScHROEDER, sworn. 

Direct examina,tion by Mr. Scott. 

Q. Mr. Schroeder, you live where, sir? A. Jer-
sey City. 

Q. How old are you, sir? A. How old? 
Q. Yes. A. Sixty-one. 
·Q. And you are an engineer of the Lackawanna 

Railroad 1 A. Yes, sir. 
Q. And you have been employed by them how 

long 1 A. Twenty-five years. 
Q. How long have you been in the train service 

as an engineer 1 A. About thirty-five years. 
Q. As an engineer 1 A. Yes, ir. 
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Q. And in February, 1929, what service were 
you in? The freight or passenger? A. Local 
fr eight service. 

Q. And you were running on the Boonton 
branch 1 A. Yes, sir. 

·Q. Between what points 1 A. Port Morris and 10 
H oboken. 

Q. And in February did you have any particu-
lar train to haul 1 A. Nothing more than our 
reg ular extras, extra pick-up between Port Mor-
ris and Hoboken. 

Q. Did you have any regular engine 1 A. My 
reg ular engine is 1250. 

Q. 12501 A. Yes, sir. 
Q. And you would get that train at Secaucus, 

New Jersey"! A. Hoboken at that time. 20 
Q. Hoboken, and go out to Port Morris 1 A. 

To Port Morris. 
Q. By way of the Boonton branch 1 A. Boon-

ton branch. 
Q. And then you would get another train and 

ha ul it back 1 A. And return, yes. 
Q. Now, on February 19, 1929, were you oper-

at ing that extra 12501 A. Yes, sir. 
Q. From Port Morris east to Hoboken 1 A. 

P ort Morris to Hoboken. 30 
Q. And how frequently have you traveled over 

the Boonton branch 1 A. How frequently1 Well, 
I have been on that job a iittle over two years. 

Q. Over two years 1 A. Yes. 
Q. That particular joM A. That particular 

job . 
Q. And prior · to that how frequently had you 

been over it 1 A. Well, I been on work. extras 
three years- before that; that would be five years 
al together. 40 
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Q. On the Boonton Branch 1 A. Yes. 
Q. You are famil 1iar with the vicinity of the 

Paterson station 1 A. Yes, sir. 
Q. And the Paterson junction 1 A. Yes, sir. 
Q. And you know where the express or milk 

10 platform is 1 A. Yes, sir. 
Q. East of the Pater.son station 1 A. Yes, sir. 
Q. That is on which sid.e of the train going east, 

the right or left-hand side 1 A. On the south side 
of the east-bound track. 

Q. And that i1s on your right-hand side 7 A. On 
the right-hand side, yes. 

· Q. Now, I guess we all know about where it is, 
but I would like to have it noted on the record. 
In operating a locomotive like 1520-- A. Yes. 

20 Q. (Continuing)-which side of the locomotive 
do you operate it ,from 1 A. The right-hand side. 

Q. The right-hand side 1 A. Yes, sir. · 
Q. And as y,ou approached Paterson station, 

coming east, and coming down toward Pater.son 
Junction, will you tell the Court, aside from your 
duties of running locomotives, what other signs 
or places you are under an obligation to observe 
in running your train 7 A. Y e,s, sir. 

Q. Take it just as you are approaching Pater-
30 son station. A. v\Tell, just west of Paterson sta-

tion there is an automatic signal which we look 
for--

Mr. Benson: I ask to have it stricken out, 
"what 1.:ve look for." 

A. Well, it is there for us; we must know it is 
there. 

Mr. Benson: If he looked that is one thing. 
40 He say s "We looked for it." 
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The Court : Well, he means that that is the 
custom,--

A. It i1s there for us to look for. 

The Court: ( Continuing )-that there was 
a regular, stationary signal there, and I sup- 10 
pose he means he looked for it that day and 
that they always do look for it, I suppose. 

Q. That is just west of the-- A. Just west of 
the station. 

Q. Now, is that down on the ground or where 
is it f A .. No, sir, it is on a high pole. 

Q. On a high pole f A. Yes, sir. 
Q. To the right or left f A. To the right side 

of the track. 
Q. Sir f A. To the right-hand side of the track. 
Q. Then, after you-- A. Then comes the sta-

tion, the platform to be taken care of, looked 
after, to see whether there is any traffic going 
back and forth. It means that I have to watch 
out for the gates, baggage men and expressmen 
and the likes of that. Tlien when we ,get down 
below about near the express office, why, then we 
begin to get looking down towards your depot, 
down near the cross-over where they claim this 
trouble was. There was nothing down in there for 
me to draw any of my attention to anything. 

Mr. Benson: He has not been asked--
Mr. Scott: All right, I will consent to strike 

it out. 
The Co.urt: I suppose he is just going on 

with his story. You had better put it in ques-
tion form. 

20 

40 
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By the Court: 
Q. You .say "where , this trouble was" ; was it 

pointed out to you 1 A. Why, it wa 1s said to me, 
when they told me thatthere was trouble, that the 
man got hit there. T·hey told me that the day it 

10 happened, but I didn't know just where it was, 
but now I know. 

Q. Was it pointed out to you later1 A. No, it 
wasn't exactly pointed out. It has been spoke 
about enough s•o that I should know. 

Q. About how far could you see1 A. About 
350 or 400 feet. 

Q. How fast were you traveling that day1 A. 
About eighteen or twenty miles an hour. 

Q. Within what distanec could you stop your 
20 train 1 A. Oh, I don't know whether I g,oing stop 

it to clear that man if I saw him there in that 
time. I might. 

Q. Well, have you ever tried to stop your train 
going eiigMeen or twenty an houd A. Yes. 

Q. Within what distance do you stop1 A. Ac-
cording to what kind of grade I am on or what 
kind of a train I have got. 

Q. A grade such a;s this and a train such as 
:w you had that day 1 A. It is level ground; I 

wouldn't be hardly able to stop it to clear that 
man. 

Mr. Scott: May I interrupt the Court to 
hear that last answed 

The Court : I think he said he wouldn't 
quite be able to stop to clear the man. 

By Mr. Scott: 
Q. Now, you learned - was your Honor 

40 thro~gh 1 
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The Court: I thought he was going to give 
me the distance. I didn't kn9w. 

By the Court: 

Q. You say you have tried to stop 1 A. Well, 
we had occa,sions where we tried to stop, of 0ourse. 1 O 

Q. Under similar conditions 1 A. Where we 
saw something in the way and tried to stop, of 
course. I have sometimes stopped and sometimes 
I don't. 

rrhe Court : I see. · 

By Mr. Scott: 

Q. That question of stopping depends-- A. 
On the-- 20 

Q. ( Continuing )-on the condition of the train 1 

Mr. Benson: Don't lead him. 
Mr. Scott: All right. 

Q. Just what are the conditions that you have 
to figure on in stopping- a train 1 A. The weight 
of the train and the grade. 

Q. The what 1 A. The weight of the train and 
the grade. ·~o Q. And does the condition of the rail-- A. fJ 

Oh, yes. 
Q. And your sp•8ed have something to do ,vith 

it 0? A. And the spBed. 
Q. rrhey enter into your calculation 1 A. Yes, 

it has something to do with it. 
Q. Now, you learned, I think, subsequent to the 

time Mr. DeRose was found down near the coal 
pockets, you learned that there had been an acci-
dent down there? A. Yes, sir. 40 
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Q. How soon after was it you learned 1 A. On 
my arrival in Hoboken. 

Q. On your arrival at Hoboken 1 A. Yes. 
Q. Having that in mind-- A. In whaU 
Q. Having tha.t fact in mind, that when you got 

10 to Hoboken-- A. Yes. 
Q. ( Continuing )-you learned that somebody 

had been hurt up near the c-oal pockets east of 
the Paterson stat,ion-- A. Yes. 

Q. (Continuing)-can you tell us whether, when 
you were coming down there that day and passing 
the station, whether or not there were any 
obstructions of any character on your east-bound 
track1 A. No, sir. 

Q. Sir 1 A. Nothing in view at all; nothing in 
20 the way whatever. There wasn't a man to be 

seen, nothing to stop me. 
Q. On your east-bound track 1 A. On the east-

bound track, nothing. 
Q. Do you recollect whether your bell was ring-

ing or not 1 A. My bell was ringing, yes, sir. 
Q. As you came down that day1 A. Yes, sir, 

my bell was ringing. 
Q. How does that bell ring1 A. By air. 
Q. By air1 A. Yes, sir. 

30 Q. Just one other question, Mr. Schroeder: A 
train of forty-six loaded cars, do you use steam 
coming down 1 A. Oh, yes, yes, sir, both ways. 

Q. Toward the Paterson station 1 A. Both 
ways. · 

Q. Both ways 1 A. Yes, sure. 
Q. In other words, you don rt drift down? A. 

Don't drift, no. 
Q. From West Paterson down1 A. Oh, no. No, 

sir, not at all. 
40 Q. Into East Paterson 1 A. No. 
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Q. Now, you say that there wa,s nothing on 
your track 1 A. Nothing on my track to be seen 
nowheres all the way down. 

Q. Until where1 A. Until I arrived the Pater-
son Junction. 

Q. And then what did you see1 A. There was 10 
a gang of men working down there. 

Q. There was a gang of men working there 1 
A. Yes. 

Q. At Paterson Junction 1 A. Yes. 

Mr. Scott : That is all. 

Cross examina.tion by Mr. Benson. 

Q. You do drift sometimes, don't you, Mr. 
Schroeder 1 A. Not unless we are coming down 20 
with a si,gnal to stop. That is the only time to 
put the brake on and stop in a short distance; 
don't g,o far. 

Q. Drifting is going without any great force 
of steam 1 A. No, sir, not any. 

Q. There is grade there, isn't there 1 A. Yes, 
a level grade, level ground. 

Q. Absolutely level from Paterson station east 1 
A .. Just level enough so they wouldn't run there. 

Q. In other words, you would have to be on full 30 
steam 1 A. Full steam all the time. 

Q. And from the Paterson station down to 
Barclay Street is on a dead level 1 A. After you 
get down a little ways below the cross-over, down 
into Barclay Street, it begins to g•o down. 

Q. I mean, between the new station and Bar-
clay Street, would you say it was on a dead level 1 
A. \Yell, up to Barclay Street is level. 

Q. Absolutely level~ A. About level. It may be 
a little bit up instead of down. After Barclay 40 
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Street it is a little bit down, and the further down 
you go the heavier it gets. 

Q. Isn't there a slight grade fr.om Paterson 
station down 1 A. I shouldn't think so. 

Q. You have been on the railroad for twenty-
lO five or thirty years 1 A. On different train runs. 

Q. Can't you tell by looking at a track whether 
or not there is a drop1 A. Well, you miight tell, 
but we know where we got to pull them and where 
we don't. 

Q. I show .you exhibit P-4. A. Ye,s, sir. 
Q. Would that indicate that there wa,s a grade 1 

A. It might indicate it on the picture, but not on 
the ground. 

Q. rrhe picture, then, you say, does not depict-
20 A. The picture of the grounds makes it a pp ear 

as if it was going down-grade. 
Q. "\Vell, would you say, then, the picture isn't 

accurate 1 A. The picture is all right, . yes. 
Q. Well, if it is all right, tell me-- A. But it 

looks to some people, if they looked at it, they 
would think there was a grade, but there is no 
grade there until after you go by Barclay Street. 

Q. On the day in question when you left Lin-
coln Park how fast did your train run up there 1 

30 A. How fast did we make up there 1 
Q. Y e-s. A. About the same speed we did here. 
Q. How fa.st, fifteen or twenty miles an hour 1 

A. Eighteen to twenty miles an hour. 
Q. Eighteen to twenty1 A. Eighteen to twenty. 
Q. Do you keep any re.cord of that 1 A. No. 
Q. Do you keep any re-cords of anything 0? A. 

No, sir, not of that kind. 
Q. When you were up, you say, at Little Falls 

or Lincoln Park you ran ei,ghteen to twenty miles 
40 an hour? A. Yes. 
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Q. When you got down to Little Falls you were 
going about the same; is that right 1 A. Yes. 

Q. When you reached Paterson you were going 
exactly the same? A. We stopped at Little Falls. 

Q. After you got going again? A. After we got 
going again, about the same gait. 10 

Q. When you approach a large city don't you 
slacken up a little bit? A. You have got to watch 
and see Vi~ha t is ,g'Oing on, and if there is anything 
particular, do the next best we can. 

Q. Just answer my question, please. A. Yes. 
Q. When you reach any large city don't you 

have to slacken speed? A. I never heard of it at 
all. 

Q. You go just as fast through the station as 
anywhere elsd A. Unless the yard limit restric- 20 
tion is there. 

Q. Approaching the station you would go just 
as fast? A. Yes, sir. 

Q. So when you reached Pater ,son station you 
just proceeded right on; is that right? A. ,Vhat 
is that? 

Q. When you reached the Paterson station you 
proceeded at the same speed? A. I come in and 
go out the same as I come in if I have got to stop 
iliera 30 

Q. And you are familiar-you have been work-
ing on this particular division for some time, 
haven't you? A. Yes. 

Q. There were trains going down that particu-
lar track quite frequently during the day, weren't 
there? A. Sure, every day. 

Q. The D. L. and W. is a heavy freight rail-
road, isn't it? A. Yes. 

Q. There was a great deal of freight being 
40 
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hauled during the month of February over the 
division south or east of Port Morris 1 A. Yes, 
·Sir. 

Q. And the trains ran how far a part, the 
freight trains 1 A. That is not for me to tell. 

10 Q. Would they be about fifteen or twenty min-
utes apart 1 A. Maybe that far, maybe farther, 
maybe closer. It is hard for me-I wouldn't know 
where they were behind me. 

Q. There was a freight ahead of you, waisn 't 
there 1 A. Not as I know of. 

Q. You had no signal for any freight ahead of 
you1 A. No. 

Q. Did you know whether there was any ahead 
of you1 A. I didn't know that. 

20 Q. You never made any inquiry, did you 1 A. 
I had no reason to. 

Q. There is a bend in the railroad at the Pater-
son station, isn't there 1 A. Yes, ,sir. 

Q. Quite a considerable bend, isn't there 1' · A. 
Yes, sir. 

Q. And when you go around curves don't you 
slacken 1 A. No. 

Q. Disregard the curves entireiy and continue 
on the same speed 1 A. Keep on going the same. 

~30 Q. Now, when you got five hundred feet to the 
west of the Paterson station you have no vision 
down the track from the Paterson station, have 
you 0? A. No, not five hundred feet, I wouldn't 
have. 

Q. And when you were really right in front of 
the Paterson .station you couldn't see down to 
the point where this Y-mark is on exhibit P--31 
A. No, hardly. 

Q. But when you reached the- - A .. E'xpress 
40 office 1 
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Q. Now, then, as you approached the Paterson 
station you continued at the same speed 1 A. Yes, 
sir. 

Q. Where was your fireman at that time 1 A. 
Well, now, that is something I couldn't tell you, 
unless he was over on the left side or back in the 10 
tank. , , 

Q. Isn't it part of his duty to be on the left 
side 1 A. Not particular. 

Q. Isn't it part of his duty? A. No, only when 
he has got nothing else in his own line of work 
to do. 

Q. Do you know at that particular time whether 
he was working? A. Well, not, I told you I don't 
know. I couldn't say that, whether he was work-
ing or -sitting in the cab or in• the tank. 20 

Q. When it was called to your attention that 
there had been an injury there, didn't you make 
any inquiry to find out where he was? A. Well, 
at that time it was too late to find out where he 
was. 

Q. He was on the train with you, wasn't he 1 
A. He was on the train, sure he was. 

Q. Yes, and didn't you inquire of him whether 
he had seen a man on the track 1 A. Well, he 
didn't see him. :w 

Q. He didn't see him 1 A. No. 
Q. ,Vhat did he say he was doing at the time1 

A. He wouldn't have been able to see him if he 
was there because he was on left side of engine. 

Mr. Scott: I think this is not proper cross 
examination, and I object. 

Mr. Bens -on: All right. 

Q. Did you speak to him about it 1 A. I don't 
t11ink we did that day. 

40 
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Q. Did you speak to him at any time about it 1 
A. I didn't really know anything about it that 
day. 

Mr. Scott: I object. I can't see how-does 
this test his ere di bili ty? 

10 The Court: No. 
Mr. Scott: I don't think it is directed to 

anything I asked him on my examination. 
The Court: No. 
Mr. Benson: All right, I won't go any fur-

ther with it. 

Q. Now, how many feet would you judge it was 
from where you can see right down to the point 
Y? A. About 350 feet. 

20 Q. Only about 350 feet? A. That is about all. 
Q. Are you sure of that? A. Well, 350 or 300 

or 400. About 350 feet, I should judge. 
Q. How are you po.sitive 1 A. Well, I won't say 

anything different. I can't. 
Q. You never measured it, did you? A. No, 

sir. 
Q. It is just a guess, isn't it 1 A. That is all. 
Q. Now, then, at the point marked Y on this 

photograph, if a man was working at the frog ~w indicated as Y on exhibit P-3,-- A. Yes. 
Q. You could easily see him as you passed the 

station, couldn't you? 
Mr. Scott: May I hear that question? 

A. Not 350 feet passing the station I couldn't 
see him. 

( The question was read by the reporter.) 
40 Q. At what point could you see this man 1 A. 

About down by the express office. 
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Richa,rd H. Schroeder, for Defendamt, Cross. 

Q. How far is that below the Paterson station? 
A. Oh, that might be a hundred feet. 

Q. I show you exhibit P-4. At what point there 
would you be able to see? A. That has got the 
express platform out of it, hasn't it? 

Q. Yes. A. The expres -s platform ought to be ] 0 
in about here. 

Q. Yes. A. A little more around the curve-
at the express platform where I should be,gin to 
see down there, and I should judge it was nearly 
350 feet or 400 feet. 

Q. 400 feet? A. 350 or 400 feet, not any more. 
Q. This wa,s a clear day, wasn't it? A. Yes, sir. 
Q. You said something about a bell? _ A Yes. 
Q. ,iVhen did you start to ring the bell? A. The 

bell is started when I go by the automatic signal, 20 
before you come to the depot. 

Q. Where is the automatic signal?_ A. Sir? 
Q. Where is the automatic signal? A. Just be-

fore you come to the depot. 
Q. Just how far is it from the depot? A. Until 

you get down fo Barclay Street. I don't know, 
maybe about a hundred feet. 

Q. I show you a post-- A. Yes. 
Q. -Marked on exhibit P-4. What does that 

indicate? A. 0 h, that is a fl.anger. 30 
Q. That is not a signal post, is it? A. No, thi3 

is for a man to stand by the track and raise and 
lower the fl.anger. 

Q. How long did that bell continue to ring after 
that? A. Until you get down to about Barclay 
Street. 

Q. Did the engine make any noise? A. I guess 
she would, pulling forty-six cars. 

Q. Was it pulling hard or easy? A. It was 
pullin°· hard. 40 
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Richard H. Schroeder, for Defen.dant, Cross. 

Q. Is forty-six cars a long train 7 A. Well, 
forty-six car ,s is pretty nearly a half a mile. 

Q~ What was your reason for ringing the bell 
if there wasn't anything on the track 7 A. We 
always do that going by a station like that. 

10 Q. That was the only reason 7 When you passed 
the ,station you stop 7 A. It is a rule in the time-
table, in the book of rules. 

Q. After you pass the station, then you stop7 
A. Sure. 

Q. Sure. This was an extra train, wasn't it f 
A: Yes, sir. 

Q. N,o schedule7 A. No, sir. 
Q. Liable to get in Paterson at one o'clock or 

two o'clock, depending on the circumstances 7 A. 
20 One o'clock or two o'clock or four o 'dock. 

Q. You mentioned something about your rules, 
your rules, you mentioned something about the 
rules. A. I don't remember what it was. 

Q. rrhe book of rules. A. Well, what wa,S it 7 
Q. Didn't you mention something about your 

book of rules 7 A. Well, the rules what we got to 
work by. 

Q. Doesn't your book of rules specifically pro-
vide that you must sound a whistle at particular 

30 intervals where the view is obstructed 7 Will you 
say there is no such rule 7 A. Never, not on the 
whistle. 

40 

Q. vVhat is it on fod A. Why, in case we see 
something or come to a grade crossing or some-
thing like that, I blow my whistle, but where is 
nothing to be seen--

Q. You mean to say whenyou are going around 
this sharp curve you don't blow a whistle 1 A. 
No. 

Mr. Benson: That is all. 
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Richa ,rd I-I. Schroeder, Recalled, for Defen.d ,ant, 
Cross. 

FRANK HENDERSON, sworn. 
(The witness was temporarily withdrawn.) 

RrcHARD H. ScHROEDER, recalled. 
Cross examination (continu ,ed) by Mr. Benson. 

Q. When you reached Hoboken that day-- A. 
Yes. 

Q. -you received a report that a man wa,s 
injured, didn't you~ A. Yes. 

Q. What officer of the company gave you that 
report~ A. I think, if I am right, they were wait-
ing for the engme to 0ome in for inspection. 

Q. Who gave you the report~ A. I couldn't tell 
you who gave it to me now, it is so long ago I 
forget who gave me the notice. 

Q. Even with an important matter like that~ 
A. We got more things than that-we got more 
things on our minds since that than that. You 
don't stand still when you get through with any-
thing like that, for one thing. 

Q. How do you remember, than- - A. I re-
member. 

Q. You remember, don't you~ A. Ye,s, siree. 
Q. And you don't remember anything about a 

report other than a man was injured and killed~ -
A. He wasn't killed; he was injured. 

Q. As a result of the injury~ A. Yes, sir. 
Q. And you don't know the name of the person 

who reported that to you 1 A. No, sir. 
Q. You haven't the slightest idea 1 A. I didn't 

know the man that was injured. 
Q. Not the slightest idea~ A. No. 

10 

20 

30 

40 
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Ric ha.rd II. Schroeder, Recalled, for Def endarnt, 
Cross. 

Q. You didn't make any report after you had 
received this information 1 A. I had no report 
to make. 

Q. Didn't you make a report that you didn't 
10 make any observation of any man on the track 1 

A. What I don't see I don't report. 
Q. What you don't see you don't report 1 A. 

Yes, sir, I don't report. 
Q. Was it a cold day that day1 A. Well, I 

wouldn't say whether it was very cold that day 
or not. I don't remember that. 

Q. Did they state to you that it was your train 
that struck the man 1 A. Well, they thought it 
was my train. 

20 Q. Didn't they state it was your train 1 A. No, 
SU. 

Q. Only that they thoughU Who said that they 
thought it was your train 1 A. The same party 
that I got the information from. Now I don't 
know who the party was. 

Q. "\Vas it a man or a woman that you received 
that information from 1 A. I wouldn't hardl y 
think it would be a woman in the railroad line of 
business, not in the round-house or around in the 

30 yard. 

40 

Q. You say it was a man 1 A. Why, it must be. 
Q. You don't know anything about iU You 

can't describe him 1 A. No, sir, any more than 
I got the word that they were waiting for me. 

Q. That day wasn't your window closed 1 A. 
I don't know now. I don't think so. 

Q. You weren't hanging out of your cab look-
ing forward 1 A. No, sir, I don't hang out of the 
cab. 
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Richa ,rd H. Schroeder, Recalled, for Def enda;nt, 
Redirect. 

Frarnk Henderson, for Defendant, Direct. 

Q. You don't lean out at all? A. I do my work 
all inside. 

Q. All inside? A. Yes. 
Q. Was your window-- A. It may have been 10 

open; it may have been closed. If it was closed 
I could have seen that man if he was down there. 

Q. You could have seen him? A. Yes. 

Mr. Benson: That is all. 

Re direct exa-mina,tion by Mr. Scott. 

Q. And the first knowledge you had, Mr. 
Schroeder, was when you got to the round-house, 
as I understand it, on this day? A. When I ar-
riv ed at the round-house. 

Q. They wanted to make an inspection of the 
engine? A. Make an inspection of the engine; 
that was the first word I got. 

Q. That was at Hoboken A. Hoboken-Jer-
sey City. 

FRANK HENDERSON, recalled. 

Dir ect exa ,mina,tion by Mr. Scott. 

Q. Mr. Henderson, you are employed by the 
Lackawanna Railroad, and you worked at Hobo-
ken, didn't you? A. I worked at Jersey City. 

Q. Jersey City? A. Yes, sir. 
Q. On February 19, 1929, whereabouts in J er-

sey Cit y did you work? · A. Jersey City round-
house . 

20 

30 

40 
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Frank Henderson, for Defendant, Direct. 

Q. What was your position .there1 A. Round-
house foreman. 

Q. Round-house foreman 1 A. Yes, sir. 
Q. And on the afternoon of February 19, 1929, 

did you have occasion to do anything with respect 
to engine 12501 A. Yes, I inspected 1250. 

Q. For what purpo1se 1 A. Why, the train de-
s patcher told me to inspect 1250, that there was a 
man found lying alongside of the tracks at Pater-
son, to see if I could find any marks on that en-
gine. 

Q. And as a result of that information that a 
man wais found alongside of ,the tracks-did you 
say at Paterson or where1 A. Yes, Paterson. 

Q. As a result of that request to examine that 
engine on account of a man being found lying 
alongside of the tracks did you examine engine 
12'501 A. Yes, I did. I examined it, ye1s. 

Q. And where did your examination-how soon 
after the engine ,got to the round-house, would 
you say1 A. Well, I would say about ten minutes, 
fifteen minutes. 

Q. Before the engine was cleaned or not 1 A. 
Yes, before the engine was cleaned. 

Q. And what kind of an examination did you 
30 make of the engine 1 A. Well, I went all over the 

engine, both sides, engine and tank. 

40 

Q. And as a result of that examination did you 
come to any conclusion as to whether that engin e 
had struck anything or person 1 A. No, I seen no 
marks. 

Q. I asked you, Did you come to any conclu -
sion 1 A. No, I didn't come to any. 

Q. Or did you make a conclusion 1 A. Yes, I 
did. 
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Frank H en,derson, for Defendant, Cross. 

Q. Now, it may be objected to, so don't answer 
it. What conclusion did you come to 1 

Mr. Benson: I object to that. He can tell 
us what he saw, if he found anything. 

Mr. Scott: All right, all right, put it that 
way, then. 

Q. What did you find in the course of your 
examination to indicate whether the engine had 
struck any person or any obstruction 1 A. Well, 
I found no marks of any kind. 

Q. You found no marks of any kind 1 A. No 
marks of no kind. 

Q. And you examined the engine entirely1 A. 
Yes, I did. 

Q. And by the entire engine just tell the jury 
what part of the engine you mean by that. A. 
,Vhy, that is the steps, upright, cylinders, tank, 
everything included; that is the whole engine. 

Q. You found no marks 1 A. No, I didn't. 
Q. On the engine 1 A. No. 

Cross examina.tion by Mr. Benson. 

Q. You didn't visit the place to find out just 

10 

20 

the location where the man was injured, did you 1 :w 
A. No, not at that time. 

Q. v\T ell, at the time of the inspection that you 
referred to f A. No. 

Q. And you just made the inspection from in-
formation you received from others 1 A. Yes. 

Q. Now, when did you first get the information 
that a man was injured at the Paterson-at Pat-
erson? A. Well, I don't know. I might have re-
ceived it around half-past two, somewhere around 
there. I couldn't just exactly say the time. 4 0 



Fmnk Henderson, for Defendant, Cross. 

Q. Don't you keep any record of those things f 
A. No, I don't keep ·no record. 

Q. You made no notes at the time f A. No. 
Q. And that train was a local freight, wasn't 

it f A. As far as I know, it was. 
10 Q. Yes. It stopped at the Paterson Junction, 

didn't it 1 A. I couldn't say. 
·Q. You don't know how long it had been at the 

Paterson Junction, do you 1 A. No, I don't. 
Q. You don't know how long it took from the 

time it left Paterson before it reached your yard, 
do you 1 A. No, I don't. 

Q. It is possible that any marks that were on 
the engine could have been removed 1 A. Well,-

Q. It is possible, I say. A. I don't know what 
20 way. 

30 

40 

Q. Well, it is possible that they could have been 
removed 1 A. I suppose it could have been re-
moved. 

Q. Yes. And it is possible that when the engine 
struck the man there wouldn't have been any 
marks on the engine 1 A. Possible. 

Mr. Benson: Yes, that is all. 
Mr. Scott: Would you mind reading that 

last question 1 

( The last question and answer were read 
by the reporter.) 
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Richard H. Schroeder, Recalled, for Defendamt, 
Direct, Cross. 

RICHARD H. ScHROEDER, recalled. 

Direct exa .mina.tion by Mr. Scott. 

·Q. Will you tell the Court and jury who had 
charge of the engine from the time you passed the 
P aterson station ·on the 19th of February, 19'29, 
until you got to the round-house in Hoboken? A. 
Well, I had charge of the engine and run the en-
gine myself from Hoboken to Port Morris and re-
turned to Hoboken. 

Q. Vlho took it to the round -house? A. Well, 
when I got to Jersey City the round-house author-
iti es took it over, of course . 

Q. Well, now, from the time you got into Ho-
boken or Jersey City, whichever it was, on the 
east-bound trip, during that time did anybody-
did you see anybody removing any marks? A. No, 
si r, never removed nothing, because nobody knew 
anything until we got to Hoboken till the man in 
charge there for inspection took charge of her ; 
'.nobody knew anything until that man took charge 
of her in Jersey City. 

Cr oss exam ,ination by Mr. Benson. 

Q. Just a minute, Mr. Schroeder. Now, you 
were in the round -house a little while? A. Who? 
I was? 

Q. Your engine, I am speaking of. A. When 
we arrived there? 

Q. Yes. A. Yes, the engine was. 
Q. After you left the point indicated as Y on 

this exhibit, P-3, you went to the Pa terson Junc-
tion, didn't you? A. Yes, sir. 

Q. And what did you do there? A. Set out 
cars. 

10 

20 

30 

40 
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Richa .rd H. Schroeder, RecaUed, for Defendant, 
Cross. 

Q. How long were you there? A. We might 
have been there ten or fifteen minutes. 

Q. And what do you mean, drilling cars back 
and forth or at a standstill 0

/ A. Setting out cars 
10 and getting on again. 

Q. Was there anybody arounri the front of the 
locomotive at the time? A. I don't know. I 
didn't see any of the crew. The fireman had been 
in the cab with me all the time. 

Q. You aren't sure, though, are you? A. Well, 
I dont know that anybody might be out in front; 
I can't see them over on the left side, out of my 
view. 

Q. You can't say there wasn't anyone there? A. 
20 I wouldn't say there wasn't anybody there. 

Q. No. And when you came into the station or 
the round-house at Jersey City you didn't see Mr. 
Henderson-- A. When I arrived there 1 

Q. -ten minutes after, did you? A. When I 
arrived there they were ready to take charge. 

Q. Are you sure of that? A. Well, I know they 
were waiting for me. 

Q. Why are you sure that Mr. Henderson took 
charge immediately upon your arrival? A. Well, 

30 that is the way he spoke. 

40 

Q. What do you mean? A. They told me they 
were waiting for the engine. 

Q. You are sure that the minute you landed in 
that round-house that Mr. Henderson was there 
to examine your engine? A. I don't know whether 
it wa·s Mr. Henderson, but somebody spoke to me 
on my arrival, before I was off the engine. 

Q. Now, you know Mr. Henderson, don't you 1 
A. I do. 
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Richa ,rd I-I. Schroeder, Recalled, for Defendarnt, 
Cross. 

Q. How long have you known him 1 A. Oh, 
about ten years. 

Q. And surely you can remember-- · A. There 
is other men there just as he is that might have 
spoke to me. He said they were going to inspect l 0 
the engine. 

Q. Now, isn't it a matter of fact that Mr. Hen-
derson didn't come there for ten minutes 1 A. He 
was there when I got off the engine. 

Q. Mr. Henderson was 1 A. Somebody was there 
and said they were going to inspect the engine and 
wanted to know what I knew about it. 

Q. I am asking you whether you 'Saw Mr. Hen-
derson there 1 A. I wouldn't say whether I did or 
not. 20 

Q. You don't know 1 A. I don't know. 

Mr. Scott: We rest. 

THE DEFENDANT RESTED. 



144 

W illia,m Gusta, for Plaintiff, in Rebuttal, 
Direct, Cross. 

PLAINTIFF'S TESTIMONY IN REBUTTAL. 

WILLIAM GusTA, recalled. 
(The te:stimony of this witness in rebuttal 

10 was given without an interpreter.) 

20 

30 

Direct examination by Mr. Benson. 
Q. I want to ask one question. I think you can 

tell us. Do you know, Mr. Gusta, the number of 
the ,caboose on the train? A. Yes. 

Q. That struck Mr. DeRose? A. Yes. 
Q. What was it? A. 768. 

Cross examination by Mr. Scott. 
Q. Mr. Gusta, you know this number 66 train, 

don't you? A. I said the number of the caboose. 
Q. What is that? A. The number of the caboose, 

the caboose. 
Q. This second freight train that you saw go 

by was what you call number 66, wasn't it? A. 
Yes. 

Q. And you knew that it was 66 because that 
was the train which wo-ald sometimes bring coal 
down to you? A. Yes . 

Q. And it would come down most every after-
noon, down the track? A. Two times a day, three 
time a day. 

Q. How did you know that they called this train 
66? A. Everybody, the bi,g· boss, too. 

Q. The big boss told you to call it 66? A. Yes, 
yes, call it. 

Q. You are sure 1 A. Yes. 
Q. Tha.t the second freight train was 66? A. 

40 
Yes. 
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Willia ,m Gusta, for Pla,intiff in Rebuttal, Redirect. 

Q. How do you remember the number of the ca-
boose? A. Is that number I see every day. 

Q. What is that? A. I see every day. 
Q. The same caboose every day? A. Yes. 
Q. Is that the only caboose you ever saw go-

ing up and do·vm past your place? A. I see that 10 
morning, and I see at night, too. 

Q. · What is that? A. Sometimes I see in the 
morning, sometimes at night. 

Q. Yes, but I say, is that the only caboose you 
ever saw going up and down at that place? A. Yes. 

Q. Tha,t is the only train has a caboose on? A. 
A lot of cabooses got on the trains. 

Q. A lot of trains have cabooses on? A. Sure, 
the freight trains. 

Q. What are the numbers of those cabooses? 20 
A. I don't know. Sometime they got 175. 

Q. 175? A. A lot of number they got that I 
don't know. 

Q. vVhat are the other numbers of the cabooses? 

Mr. Benson: Of what trains? 

A. You go ahead and ask him. I said I just see 
this got number 6'6, the caboose is number 768, 
Paterson train. 

Redirect examina.tion by Mr. Bens on. 

Q. Just one question: Did you see Mr. Murphy 
there? A. Yes. 

Q. ,Vhich Mr. Murphy was that? A. Down at 
the station. 

Q. At the station? A. Yes. 
Q. 'Which one? A. Paterson station. 
Q. ·which Mr. Murphy? There are two Mr. 

30 

Murphys, aren't there? A. No, the big boss. 40 
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William Gu.sta, for Plain,tiff in1 Rebuttal, Recross. 

Q. The big boss? A. Yes. 
Q. Is that the man that helped you-helped Mr. 

DeRose? A. After the engine-the flagman was, 
too, you know. 

Q. Was there anything said about train number 
10 66 at that time? A. That is all, there was a pas-

se·nger train after. 
Q. But was anything said then about train ' 66? 

A. The engine? 
Q. When Mr. Murphy was there? A. Mr. 

Murphy was there you know, down at the station. 
Q. Was anything said about train 66? A. I 

don't understand g·ood. 
·Q. Don't you understand? What did Mr. Mur-

phy say about train 66? A. Well, because whe11 
20 Mr. Murphy--

30 

Q. No, what did he say about train 6'6? A. He 
says that train is 66. 

Mr. Scott: May it please the Court, I don't 
like to interrupt this witness and counsel, but 
I don't see what Mr. Murphy said had a·ny-
thing to do ·with the case, in the first place; in 
the seeond place, I don't think it is prope r 
rebuttal. 

The Court : I don't think he could be per -
mitted to tell what Mr. Murphy told him or 
said. 

Mr. Benson: All right, withdraw the ques-
tion. That is all. 

Recross examina ,t-ion by Mr. Scott. 
Q. What was the number of the engine on tha t 

freight train? A. 66. 
Q. The number of the engine? A. How man y 

40 times do you want to call now? Didn't you call 
before? 
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Motion for Directed Ver diet. 

By the Court: 

Q. What numbed 66. 
Q. The engine~ A. Yes. 
'Q. Or the caboose~ The caboose, 768. 
Q. The caboose was 768 A. Yes. 
Q. And the engine 616 A. Yes. 10 
Q. 768. 7-68, and the engine was number 66~ 

A . Yes. 

Both sides rested. 

MoTION FOR DIRECTED VERDICT. 

Mr. Scott: At this time I would like to re-
new my motion for a direction of a verdict 
without the argume :nt, and I would like to Te-
assign as my reasons the three reasons that [ 
gave on my motion to non-suit. 

The Gour ,t: Yes: I will deny the motion 
and allow you an exception. 

20 

(A recess was taken until Thursday, J anu- 3o 
ary 30, 1930, at ten o'clock in the forenoon.) 

40 
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Court's Charge to .the Jury. 

Paterson, N. J., January 30, 19'30. 

MACKAY, J.: 

Members of the Jury: 

This is an action: brought by Josephine DeRose, 
administratrix of the estate of Alphone DeRose, 
also known as N1ick Rose, deceased, against the 
Delaware, Lackawanna and Wes tern Railroad 
Company, under the first section of the Federal 
Employers' Liability Act. The Federal Act is an 
Act of Congress, an act passed by the House of 
Representatives and the United States Senate, so 
it is a Federal law and not a State law. 

That section reads as follows : 

''That every common carrier by railroad 
while engaged in commerce between any of 
the several states or territories, or between 
any of the states and territories, or between 
the District of Columbia, and any of the 
States or territories, or any of the State s 
or territories, and any foreign nation or na -
tions, shall be liable in damages to any per -
son suffering injury while he is employed by 
such carrier in such commerce ; or in case of 
the death of such employee to his or her per -
sonal repre .sentative, for the benefit of th e 
surviving widow or husband and children of 
such employee, and if 110ne, then to such em-
ployee's parents, and if none then to the next 
of kin dependent upon said employee fo:r such 
injury or death resulting in whole or in par t 
from the negligence of any of the officers 
agents, or employees of said . carrier, or by 
reason of defect or insuffi·cie11cy due to its neg -
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ligence in its cars, engines, appliances, ma-
chinery, tracks, road-bed, works, boats, 
wharves or other equipment." 

It is admitted by counsel for the defendant that 
the defendant corporation is engaged in inter-
sta te commerce and was so engaged on February 
19, 1929, and that the deceased, Nick Rose, was in 
the employment of the defendant company. 

On February 19, 1929, the deceased was em-
ployed by the defendant as a track walker and 
laborer. As I recall it, it is claimed that he was at 
a point about eight hundred feet from the begin-
ning of the curve beyond the railroad station of 
the defendant at Paterson, and that while so em-
ployed he was injured by being run down by the 
engine of the defendant's train known as number 
66, which was being operated in an easterly direc-
tion, and that as a result of the injuries Nick 
Rose, as he was called, died on the 22nd day of 
February, 1929, at St. Joseph's Hospital in the 
City of Paterson. 

Now, the object and purpose of this federal law 
was and is that first it modifies the old law of neg -
ligence of co-employees. The old law took root in 
the United States about two generations ago and 
was to the effect that an employee injured by the 
negligen ce of a fellow workman could not recover. 
The proposition was that an employee injured by 
the negligence of a fell ow servant could not re-
cover. This statute abolishes that doctrine and 
gives the employee a right to recover for injuries 
arising from the negligence of the fe.llow work-
man. Secondly, it modifies the law whereby in 
other times workmen were held by the Court to 
as sume the risks arising from defective ma -

]() 

20 

30 

40 



10 

20 

30 

40 

150 

Coiirt's Charge to the Ju .ry. 

chinery. Thirdly, this statute modifies radically 
the law ·of contributory negligence as adminis-
tered by our Court, it having been universally held 
that an employee suffering an injury to which his 
own negligence contributed cannot recover, that 
is, by reason of his participation in the injury. 

This statute, however, liberalizes that law. It 
is a statute based upon the theory that where an 
indury occurs partly by reason of the negligence 
of an employee the jury ought to determine what 
proportion of the injury arises from the negli-
gence of the deceased, as in this case, and take 
away from the sum total of the damages allow-
ed that part which can pr •operly be apportioned 
to his own negligence. 

Now, I want you to give this case your very 
careful and thorough attention. The evidence, to 
give it to you briefly, is that the plaintiff has pro-
duced evidence attempting to shff\V that it was a 
custom of the defendant company for a number 
of years past that when an employee was working 
on the track the blasts of the whistle of the engine 
were blown-I think the evidence ·was that thre e 
blasts were to be blown-that the engineer had a 
clear view of about eight hundred feet from where 
the accident is alleged to have occurred when he 
first had an opportunity to view that particular · 
place. Of course, I am speaking now about the 
plaintiff's side. That is not so so far as the de-
fendant's evidence is concerned, as I will tell you 
later. 

The plaintiff says that no vvh:s tle was blown or 
signal given to the d0ccascd and that it -was the 
duty of the engineer to do so; that the train was 
traveling at a high rate of speed-the viTitness did 
not say how fast ;-tha t there was no one on th e 
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left side of the engine or the cab of the engine to 
make observations; and the plaintiff claims, that 
is, the administratrix, that she relies on the cus-
tom for notice and vrnrning. 

Evidence has been adduced as to the train 
known as number 66. The plaintiff claims that the 10 
deceased was seen working at a frog marked Y on · 
exhibit P-3, which is the photograph that is in 
evidence in this rase and which you will have with 
you in the jury-room, and that that was just be-
fore the train passed which they claim caused the 
accident, and that after it had passed the deceased 
was lying at a place marked vV on exhibit P-3. I 
think there is also an X mark or some other mark 
to shovir where the witness William Gusto, or what-
ever his name was, was sitting at the time he said 20 
he saw the man working there and the train go by. 

Now, the plaintiff claims that the next of kin 
suffered pecuniary loss; that the deceased en-
dured pain and suffering from the time of the acci-
dent until the time of his death. 

The defendant claims that there was no negli-
gence on its part and that the sole and proximate 
cause of the accident and injuries was the negli-
gence of the deceased, Nick Rose. The defendant 
produced witnesses who testified as to the move- :m 
ment of the trains, and that train number 66 did 
not cause the accident in question, and also that 
Mr. Murphy, the section foreman, gave instruc-
tions to the deceased on the day -of the accident 
and prior to the accident to walk the track, oil the 
switches, and look out for broken rails; that the 
deceased had often walked the track before but 
he gave special instructions also to look out for 
himself for trains. The assistant foreman heard 
Murphy give these orders and he says that he, too, -10 
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told the deceased in Italian to watch out for trains 
and motor cars. I presume by motor cars he 
meant those little cars that we see that are worked 
by the men, the workmen themselves. They used 
to be called hand-ca.rs on the railroad. I presume 

10 t_hat is what he meant. I don't know, but that 
would be for you to say, anyway. 

The engineer said he was only going eighteen to 
twenty miles an hour; that his bell was ringing 
just before the accident. I am not sure whether 
he said just prior to the accident, but I think he 
said at or near the station, either just before he 
rached the Paterson station or while he was at it 
or as he was just passing it. That is for you to 
say, too, and you must remember what the evi-

20 dence is and disregard anything I may say that 
you think is incorrect. 

The engineer said that he could see a distance 
of from three hundred to three hundred and fifty 
feet, and then he finally said perhaps four hun-
dred feet, from the time he could get a view of the 
place where the deceased was alleged to have been 
injured. He didn't know where the place was un-
til after it had been called to his attention at u 

later date, as I understand it. He said that some-
30 times he could and sometimes he could not stop 

his train in that distance; that he looked ahead 
and was looking ahead and saw no one on the 
track. 

Now, the first thing for you to do is to deter-
mine from the evidence that is before you just 
what you believe the facts to be. You have the 
right to draw all infGrence from the testimony 
that the tr~in which the plaintiff claims struck 
the deceased did strike the deceased and raused 
the injuries complained of, or you may draw an 
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inference that it did not. That is for you to say. 
If you infer from . the circumstantial evidence, 
and it is circumstantial evidence because no one 
saw him struck, that the train did not strike him, 
then that is the end of the plaintiff's case and 
your verdict must be for the defendant, no cause 10 
of action. If you infer that it did strike him, 
then you would come to the question of custom 
and determine that question from the weight of 
the evidence before you. 

The burden of proof is upon the plaintiff to 
prove custom by the fair preponderance of the 
testimony, and if the testimony on that point is 
evenly balanced or preponderates in favor of the 
defendant, then your verdict must be for the de-
fendant, no cause of action. 20 

If you find from the evidence before you that in-
structions were given to the deceased to look out 
for trains, or words to that effect, that would show 
contri 1butory negligence on the part of the de-
ceased, contributing to the injury which would 
bar a recovery by the plaintiff, unless you find a 
negligent act on the part of the defendant, in 
which event the contributory negligence would 
mitiigate the plaintiff's damages, as I shall here-
after mention. 30 

You mus 1t determine from the evidence what 
view the engineer had, how far away he could see 
the place where the deceased was working, 
whether it was three hundred feet or eight hun-
dred or more than three hundred feet or less than 
eight hundred feet. In other words, from the con-
flicting testimony jU:st how far he could see. You 
must determine vi!hether the train was going at a 
reasonable rate of speed or a high rate of speed 

d . . 4() an w1thrn what distance the engineer could stop 
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this heavy train which, as was testified to, was 
about half a mile long, and whether under all the 
circumstances he used such care as a reasonably 
prudent person would exercise under the circum-
stances at the time and just prior to the accident. 

Now, the first rule of law, one with which you 
are no doubt 1by this time familiar, is that the bur-
den of proof is upon the plaintiff t,o satisfy you 
by a fair preponderance of the evidence that the 
defendant was negligent in one or more of the 
particulars alleged in the complaint in this action, 
with consequent injuries, and that such negligence 
was the proximate cause of the accident and in-
juries. That means by the greater and weightier 
evidence; i,t means by the more convincing testi-
mony. If you find that the testimony on this score 
is equally balanced or that it preponderates in 
favor of the defendant, then your verdict must be 
in favor of the defendant and against the plain-
tiff, no cause of action. 

On the question of contributory negliigence let 
me say that if the deceased was guilty of an act of 
negligence which directly contributed to the in-
jury or was guilty of any lack of ordinary care 
on his part, whether the act be an active one or an 
omission to do what he ought to have done under 
the circumstances, and such lack of care, act, or 
omission contributed to the accident, that is a fac-
tor to ·be taken into consideration under the 
third section of the Federal Employers' Liability 
Act. in determining the amount of compensation 
to be a warded in case you find for the plain tiff. 

Now, I charge you, also, on the question of con-
tributory 11egligence that if you find that the de-
ceased was negligent and that his negligence was 
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the sole and proximate cause of the injury, _then 
your verdict must be for the defendant and 
against the plaintiff, no cause of action. 

The Federal law or statute provides that con-
tributory negli ,gence shall not bar a recovery, but 
shall be considered in abatement of a recovery in 
accordance with the degree. No degree of con-
tributory negligence, however great, will bar a 
recovery of any damages. It is only when the 
plaintiff's, or as in this case the deceased 's act 
is the sole cause, where the defendant's act is no 
part of the c,a usa tion, as it is called, that the de-
fendant is free from liability under the Act. 

Now, as to the degree of care required by the 
deceased and the defendant, I charge you that 
they ,vere both bound to use such care as an ordi-
narily prudent person would exercise under the 
conditions existing at the time they are called 
upon to act. 

If you find that the plaintiff has sustained the 
burden of proof by a fair preponderance of the 
testimony and the negligence of the de·ceased, if 
any, was not the sole and proximate cause of the 
accident and injuries, you would come to the ques-
tion of damages. Under this Federal statute this 
is simply an action to recover in dollars and cents 
a compensafon for the loss and damag;es, whir>h 
have been sustained. vVhat those services might 
reasonably have been expected to have been worth 
the plaintiff would be entitled to recover for the 
benefit of the surviving widow and children. 

Nothing can be allowed for mental anguish 
which the next of kin or the widow and children 
are supposed to have suffered; nothing for the 
loss of the satisfaction and comfort of having the 

JO 

20 
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father; nothing for the loss of society or associa -
tion or funeral expenses. In other words, the ad-
ministratrix, the plaintiff who brings this action 
for the benefit of the widow and children, is en-
titled to nothing more than a deprivation of a rea-

10 sonable expectation of the pecuniary advantage 
which would have resulted by a continuance of the 
life of the deceased, and it is upon this principle 
that the statute is to be applied. 

You must weigh the probabilities and, to a large 
extent, form your estimate of the damages upon 
conjectures and uncertainties. 

By the word ''pecuniary'' is meant pertaining 
to money. Therefore, a pecuniary loss is a money 
loss. What do the widow and children lose in 

20 money1 
There was evidence that the deceased was earn-

ing fifty dollars, and occasionally sixty dollars, 
every two weeks; that he was sixty-one years of 
age; that he had an expectancy of life, accord-
ing to tables of autho :rity, and I don ''t lwow 
whether it was admitted that they were some in-
surance tables or mortality - -

Mr. Benson: May I interrupt the Court 1 The 
data was obtained from the Prudential Insurance 

ao Company. 
The Court: Which, of course, was as authentic 

as you can get it. According to the plaintiff's own 
claim, which the defendant did not dispute, but 
agreed to, this man had an expectancy of 13.4, 
and I think that means four one-hundredths, al-
though I am not sure whether it means four-tenths 
or four months or four hundredths, but in any 
event it is · a little over thirteen years, and, of 
course, less than fourteen years; in fact, less tha n 

4-0 thirteen and one-half years. 
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There was testimony, also, that he was in good 
health prior to the accident and just before the ac-
cident. 

Now, remember this: that if you should :find for 
the plaintiff and should also find that the deceased 
was guilty of negligence which contributed to the 10 
injury, the defendant is entitled to a deduction in 
such sum as would be just and reasonable under 
the circumstances, depending on what you believe 
the extent of his contributOTy negligence was. I 
may be able to give it to you a little more exactly, 
but it is, as counsel have said, smnewhat of a ratio 
proposition that you take into consideration. 

Where the plaintiff, in this case, of course, it 
would be the deceased-is guilty of contributory 
negligence, the damages should be diminished in 20 
proportion to the amount of the negligence attrib-
utable to the plaintiff. Now, that is about as near 
as I can give it to you. 

The plaintiff, if you find the plaintiff is entitled 
to a verdict under the rules which I have already 
given you, would be entitled, also, to such sum 
as you believe to be fair and reasonable and just 
for the pain and suffering that the deceased actu-
ally endured, if any, from the time of the accident 
to the time •of his death. On that score, of course, 30 
you would take into consideration the evidence of 
the physician as to ·whether he ·was or was not con-
scious of pain ·Or if he did feel pain during any 
part of the time. There was evidence to the ef-
fect, I think, that he was unconscious a good part 
of the time, and then there was evidence by Dr. 
Morrill to the effect that the de-ceased was semi-
conscious and in his •opinion, the doctor's, it was 
probable that he suffered. That you would take 
into consideration, but that, of course, is only, as 40 
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I rec,all it, a period of four or five days in all. 
That is another claim the plaintiff has in this 
case, if you find for the plaintiff. 

Now, the plaintiff has requested me to charge, 
First, '' Where there is a system or custom of 

warning employees under certain circumstances, 
the employee when su:ch circumstances arise, has 
the right to rely upon such warning being given 
and the negligent failure to give such warning 
resulting in injury to the employee is actionable." 

I so charge you. 
'' Lf you find from the evidence that there was a 

a system or custom of warning a trackwalker, 
or trackworiker of the approach of a train, and 
the engineer was negligent and did not give such 
warning, and DeRose did not assume the risk of 
the negligence of the engineer, and if the death 
of DeRose was due to the negligence of the engi-
neer in failing to give such warning, the plaintiff 
should recover.'' 

I so charge you. 
Number three I refuse. 
Four, '' There is no presumption that DeRose 's 

death was the result of his own negligence, for 
the rule is that negligence is never presumed but 
must be proved by the evidence, equally applie s 
to the deceased as well as to the defendant.'' 

I so charge you. 
Number five I refuse to charge. 
Number six, "If the plaintiff is entitled to re-

cover anything she is entitled to recover a sum 
which will satisfy the pecuniary injury resulti ng 
from Mr. DeRose 's death to his widow and c;hil-
dren. This means the deprivation of a reaso n-
able expectation of the pecuniary advantages tha t 

40 would have resulted by the continuation of Mr. 
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DeRose 's life. You should take into considera-
tion the wages he was earning at the time of his 
death; his age; and the condition of his heal th; 
his probable expectation of life; the probability 
of his becoming injured or incapacitated by dis-
ease; the certainty of approaching old age; and 10 
the question of whether his earning power will 
decrease or diminish as he grows older.'' 

I so charge you. 
The defendant has requested me to charge: 
First, "The mere happening of an accident to 

DeRose proves nothing. The statute under which 
this suit has been brought obliges the plaintiff 
to prove that the defendant has been negligent 
in some one or more of the particulars enumer-
ated by the statute and in this particular case 20 
in the particular manner alleged in her com-
plaint.'' 

I so charge you. 
Number two I refuse to charge. 
Number three, "There is no evidence that the 

engineer of number 66 actually saw DeRose at 
any time prior to DeRose having been found in-
jured.'' 

I so charge you. 
Number four I refuse to charge. 30 
Number five, "If you find that DeRose was an 

experienced trackman and that when he was 
working alone he had been instructed. to 'look out' 
or 'watch out' for trains, then your verdict must 
be for the railroad company, for his injuries, if 
he received them by coming in contact with a train 
of the defendant, was a risk which under the law 
he assumed.'' 

I so charge you. 
-!O 
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Now, take the case and give it your very thor-
ough and careful consider a tiori. and use good, rea-
sonable common sense in determining this situ-
ation, taking in to consideration in determining 
the damages these things that I have mentioned as 
to his age, how long an expectancy of life he had, 
the probability, or the possibility, rather, that he 
might have died sooner. All those things you take 
into consideration. You also take into consider-
ation on the question of contributory negligence 
whether or not he was instructed to watch out 
for trains and whether or not that may have con-
tri ,buted to the_ injury. 

Now, use good, sound, common-sense judgment 
in determining the facts in this case. You have 

20 a right to believe who is telling the truth, if there 
is any doubt in your mind, and you have a right 
to take into consideration the demeanor of the 
witnesses on the witness-stand, what interest they 
may have in the outcome of the case. All of those 
things you may take into consideration in coming 
to a decision in this matter. 

Give the case your careful and thorough atten-
tion and render a verdict that will do justice to 
the parties. 

30 Let the jury retire. 

( The jury retired to consider of theiT verdict.) 
0

PLAINTIF.F's EXCEPTIONS. 

Mr. Benson: I ,,,,ant to take exception to the 
last request of the def end ant; I didn't get the 
wording of it. 

The Court: Yes, number five. 
Mr. Benson : And then the refusal to r harg e 

40 the third request of the plaintiff. 
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DEFENDANT'S ExcEPTIONS. 

Mr. Scottt: May I take an exception to your 
Honor's refusal to charge the two requests speci-
fically requested? 

The Court: Yes. 

PLAINTIFF'S REQUESTS TO CHARGE. 

"(1) Where there is a system or custom of 
warning employees under certain circumstances, 
the employee when such circumstances arise, has 
,the right to rely upon such warning being ,given 
and the negligent failure to give such warning re-
sulting in injury to the employee is actionable. 

"(2) If you find from the evidence that there 

10 

was a system or custom of warning a track-walker 20 
or trackworker of the approach of a train and the 
engineer was negligent and did not give such 
warning, and De Rose did not assume the risk of 
the negligence of the engineer, and if the death of 
De Rose was due to the negligence of the engineer 
in failing to give such warning the plaintiff should 
recover. 

"(3) If you find that De Rose's death was not 
the result of the risks assumed by him, but was 
caued by the negligence of the defendant's of- 30 
ficers, agents, or employees or by reason of the 
defect or insufficiency of the defendant's equip-
ment due to defendant's negligence then your ver-
dict should be a verdict for the planitiff. 

'' ( 4) There is no presumption that DeRose 's 
death was the result of his own negligence, for 
the rule is that negligence is never presumed but 
must be proved by the evidence, equally applies 
to the deceased as well as to the defendant. 40 
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" ( 5) Eve .n if you find that the plain tiff's de-
ceased was guilty of contributory negligence that 
would not prevent the plaintiff from recovering 
in this case, for, under the Federal Employers' 
Liability Act, contributory negligence is not a bar 

10 to a suit as is the case in accident cases in this 
,State. It merely goes to diminish the damages 
in proportion to the amount of such contributory 
negligence, and so, members of the jury, if you 
find after considering all the evidence in the case 
that the deceased was guilty of contributory neg-
ligence, you should take that into consideration 
and reduce the amount of the verdict if you find 
for the plaintiff, by an amount which would rep-
resent a prnportional share of his contributory 

20 negligence to the amount that the plaintiff would 
otherwise recover. 

" ( 6) If the plaintiff is entitled to me.over any-
thing she is entitled to recover a sum which will 
satisfy the pecuniary injury resulting from Mr . 
DeRose 's death to his widow and children. This 
means the deprivation •Of a reasonable expecta-
tion of the pecuniary advantages that would have 
resulted by the continuation of Mr. DeRose 's life. 
You should take into consideration the wages he 

30 was earning at the time of his death; his age; and 
the condition of his health his probable expecta-
tion of life, the probability of his becoming in-
jured or incapacitated by disease; the certaint y 
•of approaching old age; and the question of 
whether his earning power will decrease or dimin -
ish as he grows ,older.'' 

40 
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"(1) The mere happening of an accident to De 
Rose proves nothing. The statute under which 
th is suit has been br ,ought obliges the plaintiff to 
prove that the defendant has been negligent in 
some one or more of the particulars · enumerated 
by the statute and in this particular case in the 10 
pa rticular manner alleged in her complaint. 

" (2) There is no evidence that the engineer 
of number 66 should have anticipated the presence 
of De Rose in the particular vicinity and iu such 
d ose proximity to the east-bound track on which 
number 66 was running as to have obliged him to 
giv e a warning signal or signals on account of De 
Rose's anticipated presence. 

" (3) There is no evidence that the engineer of 20 
number 66 actually saw De Rose at any time prior 
to De Rose having been found injured. 

'' ,( 4) Even should the jury determine the place 
at which the engineer of number 66, if he was on 
the look-out, should have seen DeRose, there is 
no evidence whatever from which the jury can 
det ermine whether under all the existing circum-
sta nces the engineer of number 66 could have 
sto pped his train in time to have a voided coming 

~.1(). in con tact with De Rose. 

" ( 5) If you find that De Rose was an experi-
enced trackman and that when he was working 
alone he had been instructed to 'look out' or 
'wa tch out' for trains, then your verdict must be 
for th e railroad company, for his injuries, if he 
recei ved them by coming in contact with a train 
of the defendant, was a risk which under the law 
he as sumed.'' 

40 



10 

164 

Rule to Show Cause. 

Filed Feb. 4, 1930. 

NEW JERSEY SUPREME COURT, 
p ASSAIC COUNTY. 

JosEPHINA DE RosE, Administra-
trix of the Estate of AlfonS'o 
De Rose, ( also known as Nick 
Rose) deceased, 

Plaintiff, 
vs. 

DELAWARE, LACKAWANNA & WEST- Action at Law 
ERN R. R. CoMPANY, a •corpora-

20 tion ,of the State of Pennsyl-
vania, authorized to do busi-
ness m the State of New · 
Jersey, 

Defendant. 

Application having been made to this Court by 
the defendant within six days from the rendition 

30 of the verdict in the above entitled cause, for a 
Rule to .Show Cause why the verdict in the above 
entitled cause and the judgment entered thereon 
should not be set aside and for nothing holden and 
a new trial granted; 

40 

It is on this 4th day of February, 1930, 
ORDERED that the above plaintiff do sho·w cause 

before the Supreme Court, at the State House in 
Trenton, New ,Jersey, at the next or May 1930 
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Term of said Court, why the verdict in the above 
entitled cause and the judgment entered thereon 
should not be set aside and for nothing holden, 
and a new trial granted the defendant in the prem-
ises; and it is further 

ORDERED that the above defendant have leave of 10 this Court to reserve its exceptions taken upon 
the trial of the above cause; and it is further 

ORDERED that all proceedings in the above en-
titled cause be and the same hereby are stayed un-
til further order of the Oourt in the premises. 

w. B. MACKAY, 
Circuit Court Judge. 

20 

30 

40 
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Filed February 28, 1930. 

NEW JERSEY SUPREME COURT, 

PASSAIC CouNTY. 

J osEPHIN A DE RosE, Administra-
trix of the Estate of Alfonso 
De Rose, ( also known as Nick 
Rose) deceased, 

Plaintiff, 
vs. 

THE DELAWARE, LACKAWANNA & 
WESTERN RAILROAD COMPANY, 

Defendant. 

Action at La w 
On Rule to 
Show Caus e. 

The Delaware, Lackawanna and Western Ra il-
road Company herewith sets out and files its Rea-
sons why the verdict and the judgment enter ed 
thereon in the above entitled cause should be set 
aside and for nothing holden and a new trial 
granted: 

1. Because the verdict _of the jury in said cause 
upon which judgment was entered thereon was 
contrary to the charge of the Court, wherein it 
charged the jury as follows: 

"If you find that DeRose was an exp eri:-
enced trackman and that when he was work-
ing alone he had been instructed to 'look out' 
or 'watch out' for trains, then your ve rdict 
must be for the railroad company, for his in -
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juries, if he received them by coming in con-
tact with a trnin of the defendant, was 8, risk 
which under the law he assumed.'' 

2. Because the verdict of the jury in said cause 
upon which judgment was entered thereon was 
against the evidence and the weight thereof of the 
charge of the Court wherein it charged the jury 
as follows: 

10 

"If you find that DeRose was an experi-
enced trackman and that when he was work-
ing alone he had been instructed to 'look 
out' or 'watch out' for trains, then your ver-
dict must be for the railroad company, for 
his injuries, if he received them by coming 
in contact with a train of the defendant, was 20 
a risk which under the law he assumed." 

3. Because the Trial Court erred in its charge 
to the jury with respect to the application of the 
doctrine of contributory negligence in the mat-
ter of the reduction of damages, wherein it said: 

"This statute, however, liberalizes that 
law. It is a statute based upon the theory 
that where an injury occurs partly by reason 
of the neglignece of an employee the jury 
ought to determine what proportion of the 
injury arises from the negligence of the de-
ceased, as in this case, and take away from . 
the sum total of the da~ages allowed that 
part which can properly be apportioned to 
his own negligence.'' 

* * * 

30 
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"Now, remember this: that if you should 
find for the plaintiff and should also find that 
the deceased was guilty of negligence which 
contributed to the injury, the defendant is en-
titled to a deduction in such sum as would be 
just and reasonable under the circumstances, 
depending on what you believe the extent of 
his contributory negligence was. I may be 
able to give it to you a little more exactly, but 
it is, as counsel have said, somewhat of a ratio 
proposition that you take into consideration. 

"Where the plaintiff-in this case, of 
·course, it would be the deceased-is guilty of 
contributory negligence, the damages should 
be diminished in proportion to the amount of 
the negligence attributable to the plaintiff . 
Now, that is about as near as I can give it to 
you.'' 

FREDERIC B. Sc OTT' 
Attorney of Defendant. 



169 

Opinion on Discharging Rule. 

Filed Jan. 27, 1931. 

NEW JERSEY SUPREME OOURT, 

No. 45, MAY TERM, 1930. 

J osEPHIN A DE RosE, Administra-
trix of Estate of Alphonsa 
De Rose, deceased, 

Plaintiff, 
v. 

THE DELAWARE, LACKAWANNA 
AND WESTERN RAILROAD Co., 

Defendant. 

Submitted , 1930 ; Decided 

On Defendant's rule to show cause. 

For plaintiff, JOHN 0. BENSON. 
For defendant, FREDERIC B. ScoTT. 

, 1931. 

Before Justices PARKER, CAMPBELL and BoDINE. 

Per Curia ,m: The plaintiff brought suit under 

10 

20 

the Federal Employers' Liability Act, and had 30 
judgment at the Passaic Circuit for $16,000. 

The defendant procured the rule and reserved 
exceptions in particular to the court's refusal to 
non-suit and to direct a verdict for the defendant. 

The grounds for the motion for a non-suit and 
a directed verdict were as follows : 

"First, if the accident occurred by the de-
ceased coming in contact with train 66, the 
accident was caused by the sole negligence 40 
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of the plaintiff's decedent, and therefore his 
sole negligence was the proximate cause of 
this accident. 

",Second, that there has been no negl1gence 
shown on behalf of the railroad company. 

1.0 ' ·'Third, that the plaintiff's decedent as-
sumed the risk of the accident which hap-
pened to him. '' 

The non-suit and direction having been denied, 
the court was requested to charge, and did charge, 
'' If you find that DeRose was an experienced 
trackman and that when he was working alone he 
had been instructed to 'look out' or 'watch out' 
for trains, then your verdict must be for the rail-

20 road company, for his injuries, if he received 
them by coming in contact with a train of the de-
fendant, was a risk which under the law he as-
sumed.'' 

It is now argued under reasons I and II, that 
the verdict was contrary to the charge as above 
quoted, and against the evidence and the weight 
thereof and the above quoted portion of the 
court's charge. In other words, it is sought now 
to review the case on the theory that the verdict 

30 was contrary to the charge of the trial court, in 
that the evidence demonstrated as a matter of law 
that decedent had assumed the risks incident to 
his employment. The question so presented was 
reserved by the exception taken when the motion 
for a non-suit and a directed verdict on this 
ground was made. However, it is argued here 
and it may as well be decided. The case was 
submitted to the jury on the theory of a custom 
to girn warnings to track workers which was not 

40 
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followed. Although the deceased 's superiors tes-
tified to warning · him to look out for trains and 
cars, there was no way in which the plaintiff could 
negative this testimony. The burden of proving 
such warning as a foundation for assumption of 
risk was on the defendant; and although the tes- ] 0 
timony was in the nature of things not ne,gatived, 
the jury were entitled to pass on it and were not 
required to believe it. Schmidt v. Marconi Wire-
less Telegraph Co., 86 N. J. L. 183. It may well 
be that the point is not material here, since the 
theory on which the case was submitted was 
whether the engineman failed to •give a usual and 
customary warning. We cannot say that the case 
was barren of evidence to support the verdict on 
the theory on which it was submitted to the jury. 20 

The second point argued is that the trial judge 
was in error in that portion of his charge in which 
he discussed the rule of diminution of damages 
because of contributory negligence. It is not ap-
-parent to us that he was, but we do not consider 
the point because no exception was taken. 

The rule will be discharged. 

40 



172 

Order Discharging Rule. 

Entered Feb. 2, 1931. 

NEW JERSEY SUPREME COURT 

J osEPHIN A DE RosE, Administra-
10 trix of the Estate of Alfonso 

De Rose, ( also known as Nick 
Rose) deceased, 

20 

30 

40 

Plaintiff, 
vs. 

On Rule to 
THE DELAWARE, LACKAWANNA & Show Cause . 

WESTERN R. R. COMPANY, a cor-
poration of the State of Penn-
sylvania, authorized to do busi-
ness . in the Stalte of New 
,Jersey, 

Defendant. 

The verdict having been rendered in the above 
entitled cause in favor of the plaintiff and again st 
the defendant for the sum of $16,000 and a rul e 
to show cause having been obtained by the •Said 
defendant, requiring the plaintiff to show cau se 
why the said verdict of $16,000 should not be set 
aside and a new trial had, and the said cause com-
ing ,on to be heard, and the Court having consi d-
ered the arguments of counsel and the evid ence; 

It is on this 2nd day of February 1931, ORDERED 
that the rule to show cause why the verdict shoul d 
not be set aside and a new trial had, ·Obtained by 
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Order Discha ,rging Ri1,le . 

. the said defendant, shall be and the same is here-
by discharged with costs; 

]~ntered . 
On motion of 

JOHN O. BENSON, 

Attorney for Plaintiff. 
10 

20 

BO 

40 
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Judgment. 

Entered Fe ,bruary 2, 1931. 
NEl\iV JERSEY SUPREME COUR~r 

10 J osEPHINAi D:m RosE, Administra-
trix of the Estate of Alfonso 
De Rose ( also known as Nick 
Rose), deceased, 

Plaintiff, 
vs. 

THE DELAWARE, LACKAWANNA & 
WESTERN R. R. CoMPANY, a 
corporation of the .State of 

20 Pennsylvania, authorized to 
do business m the State of 
New Jersey, 

Defendant. 

JoHN 0. BENSON, Attorne y . 

$16,000.00 
77.09 

$16,077.09 

Action at Law. 
On Postea 
R. to S. C. 
Judgme11t 
Final. 

Judgment entered this 2nd day of Febru ary, 
A. D. 1931, as of February 1, 1930, in favor of 
plaintiff and against the defendant for th e sum 
of $16,000.00 damages and $77.09 costs. 

vV ILL TAM s. GuMMERE, 
C . • J. 

40 











New Jersey Court of Errors and Appeals 

J osEPHINA DE RosE, Administra-
trix of Estate of Alphonsa De 
Rose, deceased, 

Plain tiff-Respondent, 

vs. 

THE DELA w ARE, LAC KA w ANN A AND 
w ESTERN RAILROAD COMP ANY, 

Def end ant-Appellant. 

BRIEF OF APPELLANT 

Statement 

·This is an appeal from a judgment entered in 
the New Jersey Supreme Court on February 2, 
19'3,1, a,s of February 1, 1930, in a death claim 
brought by the respondent, hereinafter called the 
plaintiff, against the appellant, hereinafter called 
the defendant, under the Federal Employers' Lia-
bility Act. 

On January 30, 1930, a jury in the Passaic Cir-
cuit of the Supreme Court returned a verdict 
against the defendant for Sixte<m thousand dol-
lars ($1'6,000.00), but a Rule to Show Cause being 
allowed the defendant because said verdict wa•s 
contrary to the charge of the court in certain 
particulars, and . against the weight of evidence 
in the same particulars, and that the court erred 
in its charge to the jury with respect to certain 
other particulars, the court reserved to the de-
fendant its exceptions taken upon the trial of 
the ahove caus ·e. Subsequently said rule ·was dis-

New Jersey State Lioffll'Y 
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charged by the Supreme Court, and judgment 
final entered. 

Abstract of Pleadings 

The plaintiff in her complaint set forth the 
grounds upon which she predicated the defend-
ant's negligence for the death of her decedent, 
employed by the defendant as a tra0k walker, to 
wit: 

'' That said defendant's negligence con-
sisted in this, that at the time and place 
aforesaid, while plaintiff's intestate was then 
and ther •e so employed by defendant corpo-
ration in intertsate commerce as aforesaid, 
and was working on one of the said parallel 
tracks in such a position as to prevent his 
seeing the approaching train, while the said 
plaintiff's intestate was visible for a con-
siderable distance to defendant's agents, ser-
vants and employee ,s who were then and 
there operating defendant's engine on said 
track, that defendant by its a.gents, servants, 
and employees neglig,ently caused one of its 
trains or engines to be operated at a high and 
excessive rate of speed toward said plain-
tiff's intestate without slackening its speed 
and without any signal or warning of any 
kind being given to the said plaintiff's intes-
tate of the approach of said engine. '' 

Besides the general denial of the allegations of 
negligence charged against it, the defendant set 
up as special, separate defenses, that the plain-
tiff's intestate was guilty of contributory negli-
gence in the following particulars : 

" (a) In failing and neglecting to take due 
and proper precautions for his own safety as 
required by defendant's rules. 

'' (b) In failing and neglecting to look for 
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the approach of the trains or train and en-
gines or engine ref.erred to in the complaint, 
in violation of defendant's rules. 

'' ( c) In taking a position so close to the 
track on which the train or engine which it is 
alleged ran plaintiff's intestate down was 
running as to endang ·er the safety of said in-
testate." 

"Plaintiff's intestate assumed the risk of 
the accident and injury complained of.'' 

Appellant's Grounds of Appeal 

1. That the Trial Court refused to direct a non-
suit as against the plaintiff and in favor of the de-
fendant on the trial of said case, for the follow-
ing reasons stated to the Trial Court: 

"1. The first reason is that the accident, if 
it occurred by the decea ,sed coming in contact 
with Train 6i6, the accident was caused by the 
sole negligence of the plaintiff's decedent, 
and therefore his sole negligence was the 
proximate cause of this accident. 

" '2. That there has been no negilgence 
shown on behalf of the railroad company. 

' ·' 3. That the plaintiff ',s decedent assumed 
the risk of the accident which happened to 
him.'' 

2. Because the Trial Court refused to direct a 
verdict in favor of the defendant-appellant and 
against the plaintiff-respondent for the same r,ea-
sons urged by the defendant-appellant on its mo-
tion for a non-suit on the trial of said cause, which 
reasons are s•et forth in the preceding ground of 
appeal as they appear from the record on the trial 
of said cause. 
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ARGUMENT 

POINT I 

The appellant is not precluded from press-
ing its appeal irrespective of the discharge of i'ls 
Rule to Show Cause. 

1Thrne masons were urged by the defendant-
appellant on its Rule to Show Cause, only two of 
which need be considered, they being as follows: 

1. Because the verdict of the jury in said cause 
upon which judgment was entered ther ,eon was 
contrary to the charg,e of the Court, wherein it 
charged the jury as follows : 

"If you find that De Rose was an experi-
enced trackman and that when he was work-
ing alone he had been instructed to 'look out' 
or 'watch out' for trains, then your verdict 
must be for the railroad company, for his in-
juries, if he received them by coming in con-
tact with a train of the defendant, was a risk 
which under the law he assumed.'' 

2. Be cause the verdict of the jury in said cause 
upon which judgment was entered thereon was 
ag·ainst the evidence and the weight thereof of the 
char ge of the Court wherein it charged the jury 
as follows: 

'' If you find that De Rose wa,s an experi-
eneed trackman and that when he was work-
ing alone- he had been instructed to 'look out' 
or 'watch out' for trains, then your verdict 
must be for the railroad eompany, for his in-
juries, if he received them by coming in con-
tact with a train of the defendant, was a risk 
which under the law he assumed.'' 
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In disposing of the defendant-appellant ',s Rule 
to 1Show Cause, the Supreme Oourt said: 

'' Per ,Curiam: The plaintiff brought suit 
under the Federal Employers' Liability Act, 
and had judgment at the Passaic Circuit for 
$16,000. 

"The defendant procured the rule and re-
served exceptions in particular to the court's 
refusal to non-suit and to direct a verdict 
for the defendant. 

''
1The grounds for the motion for a non-suit 

and a directed verdict were as follows : 

" 'First, if the accident occurred by the 
deceased coming in contact with train 6'6, 
the accident was caused by the sole negli-
gence of the plaintiff's decedent, and there-
fore his sole negligence was the proximate 
cause of this accident. 

'' 'Second, that there has been no negli-
gence shown on behalf of the railroad com-
pany. 

" 'Third, that the plaintiff's decedent 
assumed the risk of the accident which hap-
pened to him. ' 

'' The non-suit and direction having been 
denied, the court was requested to charge, 
and did charge, 'If you find that De R,ose was 
an experienced trackman and that when he 
was working alone he had been instructed to 
"look out'' or "watch out" for trains, then 
your verdict must be for the railroad com-
pany, for his injuries, if he received them by 
coming in contact with a train of the defend-
ant, was a risk which under the law he as-
sumed.' 

''It is now argued under reasons I and II, 
that the verdict was contrary to the charge as 
above quoted, and against the evidence and 
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the weight thereof and the above quoted por-
tion of the court's charge. In other words, 
it is sought now to review the case on the the -
ory that the verdict was contrary to the 
charge of the trial court, in that the evidence 
demonstrated as a matter of law that dece-
dent had assumed the risks incident to his 
employment. The question so presented was 
reserved by the exception taken when the mo-
tion for a non-suit and a directed verdict on 
this ground was made. However, it is argued 
here and it may as well be decided. The case' 
was submitted to the jury on the theory of' 
a custom to give warnings to track workers 
which was not followed. Although the de-
ceased 's superiors testified to warning him to 
look out for trains and cars, there was no 
way in which the plaintiff could negative this 
testimony. The burden of proving such warn-
ing as a foundation for assumption of risk 
was on the defendant and although the tes-
timony was in the nature of tp.ings not nega-
tived, the jury was entitled to pass on it and 
were not required to believe it. Schmidt v. 
Marconi Wireless Telegraph Co., 816 N. J. L. 
183. It may well be that the point is not ma-
terial here, since the theory on which the case 
was submitted was whether the engineman 
failed to give a usual and customary warn-
ing. We cannot say that the cas-e was b::n--
ren of evidence to support the verdict on the 
theory on which it was submitted to thG 
jury.'' 

Nevertheless this appellant contends that due 
to either an erroneous conception or failure of 
the Supreme Court to recognize the obvious dis-
tinction as laid down by both the United States 
Supreme Court and your honorable court. the 
Supreme Court erred in endeavoring to foreclose 
this appellant's present appeal because the au-
thorities do not sustain it in such action. 
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While it is true that this is not an appeal from 
the decision of the Supreme Oourt in discharging 
this defendant-appellant's Rule to Show Caus-e 
but an appeal from the judgment of the .Supr ,eme 
Court inasmuch as an examination of the entire 
record is necessary to determine the right of ap-
pellant to appeal, the decision of the Supreme 
Court of this defendant-appellant's Rule to Show 
Cause is helpful in determining the point here un-
der argument. 

An examination of the authorities will show 
that this appellant is not precluded from pressing 
the instant appeal. 

In Lewis v. Schlicting, 6 N. J. Misc. R. 340 (at 
page 341) one of the reasons assigned and argued 
on their Rule to Show Cause was that the verdict 
was against the weight of the evidence. On ap-
peal to the Supreme Court, that court held that 
the appeal would not lie on the ground that there 
was no evidence to support the jury's finding. 
But in the instant case your cour.t has said in 
CleavPs v. Yeskel, 104 N. J. L. (at page 503) that 
it is still an open question whether where an ap-
peUant has specified in his re,asons on a Rule to 
Show Oause that a verdict was against only cer-
tain portions of the charge. 

''
1That he may thereafter argue on appeal 

* ,x, "'' the denial of matters not so speci£ed, 
were erroneous.'' 

And your court has again only recently in the 
case of Steinert v. Penn. R. R. Co., 9 N. J. A. Rep. 
178 (at page _ 181) r•eiterated that expression of 
your opinion where it calls attention to the fact 
that the Rule to .Show Cause obtained by th,? rail-
road company '' asserted as one of its reasons for 
a new trial that the verdict was contrary to the 
charge of the court. ( not a specified portion or 
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portions but the whole charge), and in v1ew of 
this there is authority that the appellant is bouna. 
by what the court said. '' 

Likewise, the instant case is appealable because 
it does not come within tlie broad doctrine of the 
Cleaves v. Y eskel case (supra,) but rather its 
exception, as the urging by this appellant that 
the plaintiff's decedent's own negligenc ,e was the 
sole and proximate cause of his fatal injury was 
not included or comprehended in the two reasons 
hereinbefor,e specific.ally set out with respect to 
assumption of risk as reasons for its Rule to 
Show Gause. Neither is the appellant taking an 
inconsistent position between the Supr ,eme Court 
and this Appellate Court on appeal so as to pre-
clude it pressing this present appeal for an em-
ployee may well assume a risk which in itself is 
not at all predicated on any negligent act of his 
employer, such as voluntarily working in a place 
inherent with dangers or hazards due to either 
the construction or the operation of the place of 
employment. 

Allen vs. Toledo, St. L. & vV. R. R., 276 
U. S. 165-171. 

C. & 0. R.R. Co. vs. La.tch, ~76 U. S. 429. 
Koske vs. D. L. & W. R. R. Co.; 279 

u. s. 1. 

So when the Supreme Court on discharging this 
defendant-appellant's Rule to Show Cause said: 

'' The question so presented was reserved 
by the exception taken when the motion for 
a non-suit and a directed verdict on this 
ground was made" (P. 170, L. 33, etc.), 

that court failed to recognize the obvious distinc-
tions that, while the verdict with respect to the 
charge of the defendant requested number (5), P. 
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li63, L. 31, etc.; P. 2, L. 33, etc.; P. 3, L. 13, etc., 
may not have been against the weight of the evi-
dence but that it did not at all follow because the 
defendant did not assume the risk as covered by 
the requested charge that whether the plaintiff's 
decedent's actions were the sole and proximate 
cause of his fatal injury were in no way involved 
in a proper determination of the defendant-appel-
lant 's Rule to Show Cause and hence it is urged it 
in no way precluded this appellant from pressing 
its present appeal on the ground that the evidence 
on the trial of the case entitled the defendant-
appellant to a dir ,ection of a verdict on the ground 

' that "the accident, if it occurred by the deceased 
coming in contact with train 6,6, the accident was 
caused by the sole negligence of the plaintiff's de-
cedent, and therefore his sole negligence was the 
proximate cause of this accident" (P. 91, L. 8, 
etc. ; P. 147, L. 20, etc. ; P. 2, L. 38, etc.) and now 
argued as Point II as this appellant's second 
,ground of appeal. 

POINT II 

The trial court erred in failing to direct the 
verdiC't because the plaintiff's decedent's acts 
were the sole and proximate cause of his fatal 
injuries. 

The argument with respect to this point natur-
ally res,olve.s itself into the examination of certain 
portions of the evidence on the trial of the above 
case and that said evidence may in its proper 
place be presented ·to this court and it would seem 
appropriate to inquire of the record how it stands 
with respect to the following questions, whether 
the evidence in response to said questions i~ un-



10 

contradicted or not, because 1if unc-ontradicted 
they ·naturally present the necessary law question 
for the determination as to whether the Trial 
Court erred in refusing to direct a verdict. These 
questions may be appropriately put as follows: 

A. Did the plaintiff's decedent receive any 
instructions with respect to his actions the 
violation of which instructions had proxjmate 
relation to his death 1 

B. What was the defendant's alleged duty 
to the plaintiff's decedent and was that 
alleged duty violated 1 

C. Whether irrespective •of the violation of 
the defendant's alleged duty was not the 
plaintiff's decedent's violation of his positive 
instructions the sole and proximate cause of 
his injuries under a proper interpretation of 
the Federal Employers' Liability Act 1 

Evidence as to Question A 

It is immaterial as to whether the plaintiff's de-
cedent was instructed 'by written rule or specific 
oral instructions and as no claim is made that the 
plaintiff's decedent violated any written rule the 
record only discloses his verbal or oral instruc-
tions. From the plaintiff's decedent's boss, Mur-
phy, the section foreman, we learn that th·e deced-
ent was specifically instructed on the very morn-
ing of the accident to look out for trains (P. 36, L. 
36, etc.), that when an employe was working alone, 
as was the plaintiff's decedent, he had been in-
structed to "look out for himself" (P. 38, L. 1, 
etc.) and that those instructions were the very in-
structions given him on the morning of the fatal 
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accident (P. 36, L. 18, etc.; P. 40, L. 18, etc.). 
Similar instructions were given to the decedent by 
the Assistant or Student Section Foreman (P. 92, 
L. 22, etc.; P. 93, L. 1, etc.; P. 97, L. 33, etc.; P. 
100, L. 3, etc.). 

Evidence as to Question B 

In the plaintiff's complaint (P. 7, L. 18, ,etc.), 
the plaintiff charged the defendant with negli-
gently operating one of its engines at a high, ex-
cessive rate of speed to approach and run down 
her decedent without any signal or warning being 
given him. 

On the trial of the case it was endeavored to 
establish the character of the signal or warning 
which the plaintiff claimed her decedent was en-
titled .to and was the appellant's duty to give and 
this evidence was brought into the case by calling 
the defendant-appellant's section foreman who 
was questioned as follows: 

'' Q. And when a man is on a track alone is 
it the custom of the oncoming train, whether 
freight or otherwise, to give any warning or 
signal? · A. Well, yes. 

"Q. What. signal must he give? A. He 
blows the whistle. 

'' Q. He blows the whistle how many times? 
A. About thr ,ee times. 

'' Q. Three times. And that has been the 
continuous custom in the railroad, on the D. 
L. and W.? A. Yes.'' 

However, that custom the same witness said 
only applied-if the engine ,er of the oncomjng lo-
comotive saw the person (P. 40, L. 11, etc.) and 
that the custom was so qualified is borne out by 
additional testimony of the plaintiff's witness 
Rose, who said: 
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'' A. W,ell, if an engineer sees anything or 
anyone on the track it is customary to give 
several short blasts of the whistle" (P. 81, L. 
36, etc.). 

This very witness further testified that if an 
employe was seen on another track or not a tra c:k 
on which the engine or train was being operated, 
there was no custom for the engineer to blow ( P. 
83, L. 28, etc.; P. 84, L. 17, etc.). 

An examination of the record will show that the 
Trial Oourt sensed the situation of the dual na-
ture of the custom to blow under certain circum-
stances when an employe was seen on the track or 
when he could not be seen. (See Court's observa-
tion P. 42, L. 18, etc.) 

That the engineer of the locomotive apparently 
involved in the accident neither did, could or 
should have seen the plaintiff ,·s decedent for the 
purpose of giving him a whistle warning is ap-
parent from an ,examination of his testimony in 
the record at P. 1'22, L. 2, etc. ; P. l2i3, L. 1, etc. ; 
·p_ 12'6, L. 14, etc.; P. 127, L. 1, etc.; P. 130, L. 30, 
etc. ; P. 131, L. 31, etc. 

Evidence as to Question C 

Under our analysis of the ,evidence with respect 
to Question A regarding the fact that the plain-
tiff's decedent had received positive instru~tions 
with respect to the care he was obliged to take of 
himself while doing the work he was engaged in 
on the day of his accident, it is undeniable that 
but for his violation of his instructions he would 
not have reeeived his fatal injuries; that he vio-
lated his instructions is clear from the record. 
Being even a more experienced railroad hand 
than his boss, the section foreman, Murphy (P. 
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38, L. 30, etc.), v•ery vividly answers the question 
propounded as C, but the record further uncon-
tradictorily shows that the plaintiff's decedent 
violated his instructions to his harm. It appears 
from the record that but a short while before the 
plaintiff's dec,edent was struck, i.e., some seven 
or eight minutes, another freight train had 
pass ,ed down and by the deceased (P. 47, L. 27, 
etc.), but that the decedent observing this train 
walked away from the track . (P. 51, L. 20, etc.) 
and returned to work after it passed (P. 46, L. 
40, etc.; P. 47, L. 1, etc.). 

The slightest attention or carrying out of the 
instructions to the decedent to look out for trains 
would have averted the accident, for it appears 
that the engine bell' was ringing and the train of 
forty-six cars was pulling hard as it approached 
the place near where the decedent was struck (P. 
13·3, L. 33, etc.; P. 134, L. 1, etc.) and the witness 
Gusta heard it approach (P. 57, L. 13, etc.). 

Law 

Ordinarily, as Circuit Judge Hand in Paster 
v. Penn. R. R. Co., 43 F ,ed. R. ('2d) 908, has said, 
we should have been disposed to call such inat-
tention on the part of the plaintiff's decedent 
contributory negligence which could only go in 
mitigation of damages had it not been for those 
decisions in the Supreme Court of the United 
States to which we shall refer. 

In the Pa,ster v. Penn. R. R. Co. case, supra,, at 
910, the learned judge said: 

'' In a series of late cases, however, under 
the Federal Employers' Liability Act, the 
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iSupreme Court has modified this rule as we 
understand it (Frese v. G. B. & Q. R,y. Co., 
2163 U. iS. 1, 44 S. Ct. 1, 68 L. Ed. 131; Davis 
v. Kennedy, 21616 U. S. 147, 45 S. Ct. 33, 69 L. 
Ed. 212; Unadilla, etc., Ry. Co. v. Caldine, 
'278 U. ,S. 139, 4!9' S. Ct. 91, 73 L. Ed. 2124); 
and the lower courts have followed (Southern 
Ry. Co. v. Hylton, 37 F. (2d) 843 (C. C. A. 6); 
Unadilla, etc., Ry. v. DTbble, 31 F. (2d) 239 
(C. C. A. 2). In these cases it was held that 
the disregard by a servant of specific ord0rs 
or standing rules, promu}gated for his own 
safety, will bar his recovery though the in-
jury was due as well to the fault of other ser-
vants." 

Continuing, the same judge said: 
"We cannot see what difference it makes 

whether the fault relied upon for liability, 
consists in general inattention, or, as here, in 
the breach of a promise to protect the iniured 
servant. True, it might be argued that su<>h 
a promise was an excuse for compliance with 
the rule, but that is clearly untenable. No-
body supposes that two servants ran dispense 
with a valid rule of the master, made exactbr 
for the purpose of avoiding the possibility of 
lapses in the discharge of their duty" (P. 
910). 

Reference was made by the court in the above 
case to Soi1,thern Ry. Co. v. Hylton, 37 Fed. (2d) 
843, wherein the negligence charged against the 
railroad rompany was the violation of a custom 
nf the defendant for the safety of trackmen and 
the rompany trains. The rourt in that case, speak-
ing as to the custom, said: 

"Whether there was such a custom, appli-
~able to thes ,e events, and of such extent that 

, Hylton might be presumed to have relied 
upon its observance, are questions as to 
which it may be doubtful whether the evi-



15 

den0e m sup_p·ort reaches the character of 
substantial proof as d:istingmis!hed from a 
scintilla. However, for the purpose of this 
opinion, we assume that there was substan-
tial proof of it, and that ther ,e was room for 
the jury to find that what was done by Majors 
in the way of sending a second flag did not 
satisfy the custom. These assumptions leave 
open only the question whether such negli-
gen0e by defendants as is thus assumed in 
this respect substantially contributed to the 
derailing, or whether Hylton 's own conduct 
was the sole efficient cause" (Pp. 843-4). 

It appears that Hylton was the engineer of a 
train and that he relied upon a custom referred to 
by the. court, but that he in turn had violated a 
certain order of the company and substituted his 
judgment in running the train forward in reliance 
upon the custom assumed. With respect to this, 
the court said : 

"In this situation we think it clear that 
Hylton 's g:eneral disobedience of the 19 order 
and his specific and voluntary release of con-
trol because he had misjudged the distance of 
the danger constituted the Mle €fficient cause 
of the disaster, and the absence of any fur-
ther second flag cannot be treated as a sub-
stantially contributing cause. The rec,ent de-
cisions of the Supreme ·Court require this 
conclusion. 

"The rontrolling principle, though arising 
under different facts, is stated in Great 
Northern Railway Co. v. Wiles, 240 U. S. 
444-448. '' 

In the Wiles cas,e a freight train broke in two, 
due, as the court assumes, to the company's neg-
ligence. Wiles was the rear brakeman. It was 
his duty to go ba,ck and flag the following train. 
He did not do so, and he was killed in the ensuing 
rear-end collision. His representatives brought 
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the suit. In reversing the judgment £or plaintiff, 
the U. S. Supreme Court said: 

"There is no justification for a comparison 
of negligences or the apportioning of their 
eff,ect. '" * * In the present case there was 
nothing to confuse his judgment or cause 
hesitation. His duty was as clear as its pcr-
formanc •e was easy'' ('240 U. S. 444 at page 
448). 

In an examination of the cases in the U. S. Su-
preme Court cited, and we must bear in mind that 
that court is the final arbiter in determining the 
true rules under the F ·ederal Employers' Liability 
Act, we find that in Frese v. Chica,go, etc., R. Co., 
2163 U. ,S, 1, there was a collision at a grade cros.s-
ing of two railroads. One of the •engineers was 
killed and an action was brought against his em-
ployer. His contributory negligence was not in-
volved. It was his duty under the rules, as well 
as under a state statute, to bring his train to a 
full stop and ascertain that the way was clear be-
fore proceeding. He brought his train to a stop, 
and proceeded, and was in collision. The other 
train was approaching from the fireman's side 
and it was plainly the fireman's duty to keep 
watch for such approach and give notice to the 
engine.er. The fireman neglected this duty with-
out which neglect the accident would not have oc-
curred. The court, disposing of the case, said: 

'' Moreov,er, the statute makes it the per-
sonal duty of the engineer positively to as-
certain that the train can safely resume its 
course. "Whatever may have been the prac-
tice he could not escape this duty and it would 
be a perversion of the Employers' Liability 
Act to hold that he could recover for an injury 
primarily due to his failure to act as required, 
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on the ground that possibly the injury might 
have been pr ,evented if his subordinate had 
done more.'' 

I:n Davis v. Kennedy, 266 U. S. 147, an action 
was brought by Kennedy's representatives under 
the Federal Employers' Liability Act. Kennedy 
was the engineer of a certain train which collided 
with another train. Under train schedules, the 
train into which Kennedy's train ran had the 
right of way and the crew of Kennedy's train, in-
cluding Kennedy, had standing positive orders not 
to pass on to the single track unless they knew 
that the train coming from the opposite direction 
had finished its use and had entered upon a doubl ,e 
track. It appeared that Kennedy thought he saw 
the oncoming train on the double track, as well as 
did the other members of his cr,ew. But they were 
all mistaken. Using almost the identical language 
in the Frese cas,e, the Supreme Court again said: 

'' It was the personal duty of the ,engineer 
positively to ascertain whether the other train 
had passed. His duty was primary, as he had 
physical control of No. 4, and was managing 
its course. It seems to us a perversion of the 
statute to allow his representative to recover 
for an injury directly due to his failure to act 
as required on the ground that possibly it 
might have been prevented if those in secon-
dary relation to the movement had done 
more" (P. 148). 

There remains but to discuss the case of Una-
dil1 a Valley Ry. Co. v. Caldine, 278 U. S. 139, from 
which casei it appears that a ,collision occurr ,ed kill-
ing one, Caldine, the conductor of a certain tra in 
who had distinct orders that his train was to pass 
a certain other train in the Bridgewater yard and 
that other train vrns to take a ·siding there and al-
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low Caldine 's train to pass. That on the occasion 
of the accident, for some unknown reason, Cal-
dine directed his train to go on beyond Bridge-
water, and the collision occured. It further ap-
peared that there was a custom to send Caldine a 
special notice with respect to train movements 
but that this customary special notice did not 
reach Caldine and he proceeded in violation of his 
definite order to pass the oncoming train in the 
Bridg ,ewater yard. In disposing of this case, the 
U. S. Supreme Court held: 

"The phrase of the statute, 'resulting in 
whole or in part,' admits of some latitude of 
interpretation and is likely to be given some-
what different meanings by different readers. 
Certainly the relation between the parties 
is to be taken in to account. It seems to us 
that Caldine or one who stands in his shoes 
is not entitled as against the Railroad Com-
pany that employed him to s·ay tha,t the colli-
sion was due to any one but himself. He was 
in command. * * * He cannot hold the Com-
pany liable for a disaster that followed dis-
obedience of a rule intended to prevent it, 
when the disobedience was* * * brought about 
by his own acts.* * * A failure to stop a man 
from doing what he knows that he ought not 
to do, hardly can 'be called a cause of his act. 
Caldine had a plain duty and he knew it. The 
message would only have given him another 
motive for obeying the rule that he was bound 
to obey" (P. 141). 

Amd the judgment of the lower court was af-
firmed. 
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CONCLUSION 

The appellant having a right to prosecute its 
present appeal, the action of the Supreme Court 
on discharging its Rule to Show •Cause no,t being 
res adju .dicata, the judgment of the Trial Court 
should be set aside for the reason that it erred in 
refusing to direct a verdict in favor of the appel-
lant on the ground that the accident to the plain-
tiff's decedent was caused by his sole negligence 
and was ther.efore proximate cause of his fatal in-
juries. 

Respectfully submitted, 

FREDERIC B. ScoTT, 
Attorney of Appella :nt. 
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BRIEF OF PLAINTIFF-RESPONDENT 

Statement of the Case 

The plaintiff, Josephina De Rose, administra-
trix of the estate of Alphonsa De Rose, deceased, 
instituted an action at law in the New Jersey 
Supreme Court, Passaic County Circuit, under the 
Federal Employers' Liability Act against the de-
fend.ant, the Delaware Lackawanna & Western 
Railroad Co., to recover damages sustained by 
reason of wrongful death of the plaintiff's inte-
state as a result of the negligence in whole or in 
part of the officers, agents and employers of the 
defendant railroad company, or by reason of de-
fects or insufficiency due to its negligence in its 
cars, engines, appliances, machinery, track, road-
beds, works, boats, wharves or other equipment. 

The defendant by way of answer to the com-
plainant filed by the plaintiff, after denying the 
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allegations of negligence, interposed the defense 
of contributory negligence in the following par-
ticulars: · 

(a) In failing and neglecting to take due and 
proper precautions for his own safety as required 
by defendant's rules. 

(b) In failing and neglecting to look for the 
approach of the trains or train and engines or 
engine referred to in the complaint, in violation 
of defendant's rules. 

( c) In taking a position so close to the track 
on which the train or engine, which it is alleged 
ran plaintiff's intestate down, was running as to 
endanger the safety of said intestate. 

The defendant in addition to the defense of 
contributory negligence, interposed the defense 
that the plaintiff's intestate assumed the risk of 
the accident and injuries complained of. 'The 
plaintiff jointed issue on answer of the defendant 
and the matter proceeded to trial. 

On the 30th day of January, 1930, a verdict was 
rendered in favor of the said plaintiff against the 
said defendant for th~ sum of $16,000. The said 
defendant subsequently obtained a rule to show 
cause why the verdict should not be set aside and 
a new trial granted (having reserved its excep-
tions in said rule to show cause) on the following 
grounds, viz : 

1. Because the verdict of the jury in said 
cause upon which judgment was entered thereon 
was contrary to the charge of the Court, wherein 
it charged the jury as follows: 

'' If you find that De Rose was an experi-
enced trackman and that when he was work-
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ing alone he had been instructed to '' look 
out,'' or '' watch out'' for trains, then your 
verdict must be for the railroad company, for 

. l;iis injuries, if he received them by coming 
in contact with a train of the defendant, was 
a risk which under the law he assumed.'' 

2. Because the verdict of the jury in said 
cause upon which judgment was entered thereon 
was against the evidence and the weight thereof 
of t_he charge of the Court wherein it charged the 
jury as follows : 

'' If you find that De Rose was an experi-
enced trackman and that when he was work-
ing alone he had been instructed to '' look 
out," or "watch out" for trains, then your 
verdict must be for the railroad company, for 
his injuries, if he received them by coming 
in contact with a train of the defendant, was 
a risk which under the law he assumed.'' 

3. Because the trial court erred in its charge 
to the jury with respect to the application of the 
doctrine of contributory negligence in the matter 
of ·the reduction of damages, wherein it said: 

'' This statute, however, liberalizes that law. 
It is a statute based upon the theory that 
where an injury occurs partly by reason of 
the negligence of an employee, the jury ought 
to determine what proportion ,o fthe injuries 
arises from the negligence of the deceased, 
as in this case, and take away from the sum 
total of the damages allowed that part which 
can properly be apportioned to his own 
negligence.'' 
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Subsequently the New Jersey Supreme Court 
discharged the said rule to show cause and judg-
ment final was entered in favor of the plaintiff. 

The said defendant 'thereupon filed a notice of 
appeal to this Honorable Court and filed the fol-
lowing grounds of appeal: 

1. That the trial court refused to direct a 
nonsuit as against the plaintiff and in favor 
of the defendant on the trial of said cause, 
for the following reasons stated to the trial 
court; (a) the first reason is that the acci-
dent, if it occurred by the deceased coming 
in contact with train 66, the accident was 
caused by the sole negligence of the plain-

- tiff's decedent and therefore his sole negli-
gence was the proximate cause of this action. 

(b) That there has been no negligence 
shown on behalf of the railroad company. 

( c) That the plaintiff's decedent assumed 
the risk of the accident which happened to 
him. · 

2. Because the trial court refused to direct 
a verdict in favor of the defendant-appellant 
and against the plaintiff-respondent for the 
same reasons urged by the defendant-appell-
ant on its motion for a non -suit on the trial 
of said cause, which reasons are set forth in 
the preceding ground of appeal as they ap-
pear from the record on the trial of the said 
cause. 
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POINT ONE 

The discharge of the Appellant's Rule to Show 
Cause is res judicata respecting the Appellant's ap-
peal, and, therefore, precludes the Appellant from 
pressing its appeal. 

The appellant, as heretofore stated, obtained a 
rule to show cause why a new trial should not be 
had for the reasons that the verdict of the jury 
was contrary to the charge of the court, was 
against the evidence and the weight thereof of 
the charge of the court, and the trial court was 
in error respecting the application of the doctrine 
of contributory negligence. At this time by way 
of appeal, it attempts to review the same ques-
tions presented to the Supreme Court on its rule 
to show cause, or, in other words, attempts to 
appeal from the decision of the New Jersey 
Supreme Court in discharging the defendant's 
rule to show cause, and does so by alleging that 
the trial court was in error when it denied the 
motions to nonsuit and to direct a verdict in its 
favor for the reason that the accident in question 
was caused by the sole negligence of the plaintiff's 
intestate. At this time the appellant is occupying 
two inconsistent positions. On its rule to show 
cause, the present appellant urged that the ver-
dict was contrary to the weight of the evidence 
and contrary to the charge of the court, and now 
urges that Supreme Court did not take into con-
sideration the question of the negligenoe of the 
plaintiff's intestate for the reason that the pres-
ent appellant had reserved the question of the 
negligence of the plaintiff's intestate in its res-
ervation of the exceptions as recited in its order 
to show cause. 
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It is the respondent's contention that the ap-
pellant, having argued the question of the verdict 
being contrary to the weight of the evidence and 
charge of the court, that this necessarily included 
the point now raised on appeal by the appellant 
that the accident in question vvas due to the sole 
negligence of the plaintiff's intestate, for the 
reason that in reason number one as submitted on 
the appellant's rule to show cause, the appellant 
urg ed that the judgment was contrary to th e 
charge of the court wherein the court stated that 
if the plaintiff were an experienced trackman and 
had been instructed to "look out'' or "watch out )) 
for trains, that the verdict must be for the rail-
road company for his injuries, if he received them 
by coming in contact with a train of the defend-
ant, was a risk which under the law he assumed. 
In addition to this it is contended by the r espond-
ent that under reason number two the appellant 
advanced the argument that the judgment was 
contrary to the evidence and the weight ther eof 
the charge of the court, in that the court charged 
that if De Rose was an experienced trackman, and 
that when he was working alone, he had been in-
structed to "look out" or "watch out" that that 
was a risk which under the law he assumed. It 
would therefore seem that what the appellant is 
apparently trying to do is to have this Honorable 
Court consider the refusal of the trial court to 
grant a nonsuit or motion for a direction of a 
verdict in the defendant's favor as a separate and 
distinct argument from that submitted in the 
Supreme Court on its rule to show cause. A 
careful analysis of its present reason shows that 
it is part of the reasons submitted on its rule to 
show cause. 
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It is the respondent's contention that the doc-
trine of assumption of risk embodied the question 
whether the accident was caused by the sole 
negligence of the plaintiff's intestate. If we as-
sume for the purpose of argument that the plain-
tiff's intestate had received instructions to "look 
out" or "watch out" for trains of the defendant 
company, and had disobeyed these instructions, 
would that not go to the question of assumption 
of risk, and if so, was not that question disposed 
of by the Supreme Court on the appellant's rule 
to show ca use 1 
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LAW 

It has been held Uiat where the reservation of 
the exception is argued on a rule to show cause, 
that that would preclude the appellant from argu-
ing the reservation on appeal. Holler vs. Ross, 
67 N. J. L. 60; Gregutis vs. Steinberg, 97 N. J. L. 
1; Bennett vs. Henrichsen, 9 N. J. Advanced Re-
ports 154; Bennett vs. Eagleke, 9 N. J. Advanced 
Reports, 91; Catterall vs. Otis Elevator Company, 
103 N. J. L., 381; El Mora Realty Company vs. 
Griffin, 2 N. J. Misc. RepoTts, 1187; Steinert vs. 
Pennslyvania Railroad Co., 9 N. J. Advanced Re-
ports, 178; Cleaves vs. Yeskel, 104 N. J. L., 503. 
In the case of Holler vs. Ross, supra, page 60, it 
appeared: 

'rhat the plaintiff recovered a verdict for 
personal injuries and a rule to show cause 
why the verdict should not be set aside and 
a new trial granted was entered, reserving 
the defendant's exceptions, among which 
were an exception to refusal to nonsuit and 
an exception to refusal to direct a verdict 
for the defendant, which included all the evi-
dence in the ca use. 
It appeared that amongst other reasons, the 
defendant contended that (1) the verdict was 
contrary to the charge of the court. (2) The 
verdict was contrary to the weight of the 
evidence. ( 3) That the verdict was contrary 
to law. 

The court on page 62 said : 
"Under the Ashhurst case, the third ques-
tions is also embraced in the exceptions. Why 
this view was taken is not expressly stated 
in the report of the case, but the reason 1s 
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plain, namely, that where all the evidence in 
a cause is involved in a motion to take the 
case from the jury it would be impossible to 
determine that the verdict was not contrary 
to the weight of evidence, without necessarily 
determining that the refusal of the motion 
was right; for evidence that is not sufficient 
to warrant submission of a plaintiff's case 
has no weight in law.'' 

In the case of Gregutis vs. Steinberg, supra, the 
court on page 2 said : 

'' Assuming that the reservation contained in 
the rule was a proper one ( a matter which 
we do not now decide), it left two courses 
open to the defendant, viz: either to abandon 
his rule to show cause and take an appeal, 
or abandon his reserved right to appeal and 
prosecute the rule to a final decision. The 
case shows that he saw fit to attempt the 
latter course - that is, that the rule to show 
cause was brought to a hearing upon the 
return day, and that after a consideration of 
the matters urged by him in support of the 
rule the trial court urged the conclusion that 
the verdict ought not to be disturbed and 
discharged the rule.'' 

On page 3 the court said : 

'' Assuming that the conditional reservation 
contained in the rule to show cause allowed 
in the present case was such as it permitted 
by our standing rule 129, the effect of the 
action of the defendant in prosecuting that 
rule . to show cause to a final hearing and 
determination was to completely nullify the 
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reservation and to bar him from thereafter 
taking or prosecuting an appeal to this 
court.'' 

In the case of Bennett vs. Henrichsen, supra, it 
appeared: 

~['hat the plaintiff recovered damages by rea-
son of the defendant's negligence and a rule 
for ne-w trial was allowed, argued and dis-
posed of in the Supreme Court. One of the 
reasons set forth in the rule was that the 
verdicts were against the weight of tho 
evidence. 

The court on page 155 said: 
'' A reason assigned for a new trial, that the 
verdict is contrary to the weight of the evi-
dence, which reason was argued, considered 
and decided on the return of the rule, is nec-
essarily embraced within the exceptions to 
the refusal to nonsuit and to direct a verdict 
on the ground that there was no evidence of 
defendant's negligence, and that contributory 
negligence of the plaintiff conclusively ap-
peared, which were reserved in the rule, and, 
therefore, such exceptions ca.nnot be con-
sidered on appeal.'' 
'' See, also, Geokel, v. Erie Railroad Co., 100 
N. J. L. 281, and Margolies v. Goldberg, 101, 
ld. 77, in which cases this conn declared that 
'it is to be presumed that each and every 
reason (for new trial) was argued, but 
-whether so or not, all the reasons in support 
of the rule, as an effect of the o'tder ( di~,-
charging it) arc res adjudicata.' 
The present appeal comes squarely within the 
rule thus enunciated. Under the reason as-
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signed in the rule that the verdicts were 
against the greater weight of the evidence 
the appellants were at liberty to, and pre-
sumably did, urge that the verdicts were 
against the weight of the evidence on the 
contributory negligence of Mrs. Bennett, and 
thereby waived the right to a review by ap-
peal based on the ground that there should 
have been a nonsuit because of such contri-
butory negligence.'' 

In the case of Bennett v. Eagleke, supra, it 
appeared: 

That the Gl.,~fendant had the benefit of a rule 
to show calt-se why the verdict should not be 
set aside and claims ppon appeal that the 
trial court erred i~ ·iefusing to direct a ver-
dict in favor of the appellants." 

The court said on page 92 : 

'' All of the matters argued thereunder were 
presented to and argued before the Supreme 
Court on such rule for new trial and decided 
adversely to the appellants. Bennett v. Eag-
leke, 8 N. J. Mis. R. 61. '' 
This precludes the raising of these questions 
here upon appeal. Catterall v. Otis Elevator 
Co.1 103 N .. J. L. 381, and cases therein cited 
and cases following it. " 

In the case of Catterall vs. Otis Elevator Co., 
supra, which case was decided by your Honorable 
Court, it appeared: 

That the plaintiff recovered damages by 
reason of the defendant's negligence and 
thereafter a rule to show cause was applied 
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for and allowed to the defendant but with 
the reservation of the exception taken by the 
defendant at the trial. 

On page 382 the court said: 

''Notwithstanding this reservation, the pros-
ecutor of the rule specified, as a ground for 
making it absolute, that the verdict was con-
trary to the weight of the evidence. After 
hearing the argument the Supreme Court 
decided that the verdict was not contrary to 
the weight of the evidence and discharged 
the rule to show cause. 
The defendant thereupon appealed to this 
court and now seeks a reversal of the judg-
ment entered upon the verdict, relying only 
upon exceptions reserved, namely, to the re-
fusal of the court to grant motions to non-
suit the plaintiff and to direct a verdict for 
the defendant, which motions were based 
upon the ground that there was no evidence 
of defendant's negligence and that contribu -
tory negligence of the plaintiff conclusively 
appeared. 
But here there remains for determination the 
question whether the reason specified by the 
defendant for making the rule absolute, and 
which was argued, considered and decided on 
the return of the rule, was embraced within 
the exceptions reserved and now sought to be 
argued on this appeal. We think that it 
was.n 
That a reason assigned for a new trial that 
the verdict is contrary to the weight of the 
evidence is necessarily embraced within ex-
ceptions to the refusal to nonsuit and to 
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direct a verdict on the ground that theTe was 
no evidence of defendant's negligence and 
that contributory negligence of the plaintiff 
conclusively appeared, which were the excep-
tions reserved in the rule to show cause in 
the present case and now assigned as grounds 
of appeal in this court. That case was fol-
lowed by the Supreme Court in Holler v. 
Ross, 67 Id. 60, where the last mentioned 
principle was restated, and where it was said 
that the reason therefor is plain, namely, that 
where all the evidence in a cause is involved 
in a motion to take the case from the jury it 
would be impossible to determine that the 
verdict was not contrary to the weight of the 
evidence, without necessarily determining 
that the refusal of the motion was right. 
Both of the last mentioned eases were cited 
with approval in Brown v. Public Service 
Railway Co., 98 Id. 747, in this court." 

In the case of Steinert v. Pennsylvania Railroad 
Co., 9 N. J. Advanced Reports, 178, supra, it 
appeared: 

That a suit was brought by the plaintiff 
under the Federal Employers Liability Act 
and a judgment was recovered thereon in the 
Hudson Circuit. Subsequently the defendant 
company obtained a rule to show cause why 
the verdict should not be set aside and a new 
trial granted on the grounds that the verdict 
was excessive contrary to the charge of the 
court and the risk of the bias prejudice and 
passion of the jury, the rule reserving to 
the defendant all exceptions taken and objec-
tions noted at the trial. The rule to show 
cause was subsequently discharged and an 
appeal was duly filed by the defendant. 
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On page 180 the court said: 

'' 1. Should not the trial court have directed 
a verdict in favor of defendant, because (a) 
no negligence of defendant was shown as the 
proximate cause of the injuries complained 
of; (b) the proximate cause of said injuries 
was plaintiff's own voluntary act in placing 
himself in a dangerous position without ap -
prising the enginman of his position; ( c) the 
release is a bar to plaintiff's alleged cause 
of action? We hold from the proofs in this 
case the trial judge was justified in present-
ing all these questions to the jury. As to the 
weight and sufficiency of the evidence, this 
was disposed of by the allowance and deter-
mination of the rule to show cause vvhich 
alleged therein the reason that the ve111ict 
was the result of 'bias, prejudice and pas-
sion of the jury,' this being equivalent to 
saying it was against the ·weight of the evi -
dence. ·where the rule is allowed and a 
reason assigned, whether argued or not, the 
appellant cannot urge that ground on appeal. 
Goekel v. Erie Railroad Co., 100 N. J. L. 279; 
Margolies v. Goldberg, 101 Id. 75. '' 
'' The rule to show cause obtained by the de-
fendant asserted as one of its rea8ons for a 
ne'N trial that the verdict vms contrary to 
the charge of the court ( not a specified por-
tion or portions, but the whole charge), and, 
in view of this, there is authority that the 
appellant is bound by what the court said. 
On appeal from a judgment entered after 
defendant's rule to show cause has been dis-
charged, the appellate court will not consider 
and decide any question which was assigned 
as ground for setting aside the verdict on the 
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rule, such question being res adjudicata, 
whether argued or not, and although not 
decided in terms on the rule to show cause. 
Cleaves v. Yeskel, 104 N. J. L. 497. But 
considering the two points raised, we find 
from all the evidence in the case and from 
all that the trial judge said in his charge 
there was no error prejudicial to the de-
fendant." 

In the leading case of Cleaves vs. Yeskel, supra, 
it appeared that the plaintiff instituted suit at 
the Supreme Court, Essex County, to recover 
damages from the defendants for the death of the 
plaintiff's intestate, and upon the second trial, 
there vrns a verdict for the plaintiff. The de -
fendant then obtained an order to show cause 
why the verdict should not be set aside anq. a new 
trial granted on the sole ground that the verdict 
was against the weight of the evidence and that 
the granting of the rule should not operate as a 
waiver of any objection or exceptions granted to 
defendants, but each of them was thereby ex-
pressly reserved for the purpose of an appeal. 
It appeared that the first four of the five reasons 
·were that the verdict of the jury was contrary to 
the weight of the evidence as granted in the rule, 
and - the fifth was that the verdict was contrary 
to the charge of the court. 
The court on page 499 said : 

'' The defendants could have relied upon the 
limitations contained in the rule and re-
frained from finding the last cause for 
refusal, but chose to write it down and argue 
it, and are bound by it." 
The Supreme Court in its per curiam opin-
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ion on the rule to show cause, after reciting 
all the reasons alleged for a new trial, in-
cluding the one that the verdict was against 
the charge, said that they were unwilling to 
disturb the verdict for any of the reasons 
alleged for a new trial, and that the rule to 
show cause was therefore discharged, and an 
appropriate order and judgment were there-
upon entered. 

It next appears that the defendant appealed to 
this Honorable Court and alleged as grounds of 
appeal that the trial court was in error in refusing 
to nonsuit the plaintiff on the ground that she had 
failed to disclose any negligence on the part of 
the defendant, and that plaintiff's decedent was 
guilty of contributory negligence and that the 
court was in error in refusing to direct a verdict 
for the defendants on the ground that the plain-
tiff had failed to prove the issues raised in the 
pleadings. 

On pages 500, 501, 502, 503, 504, and 505, the 
court said: 

'' The defendants on the rule to show cause 
have set down reasons that the verdict was con-
trary to the weight of the evidence in varying 
phrases, and also contrary to the charge of the 
court, all of which was decided; but, whether so 
or not, they were precluded from making those 
matters the subject of appeal, as will hereafter 
appear.'' 

'' This court in Goekel v. Erie Railroad Co. 100 
N. J. L. 279, held, that where a party obtains a 
rule to show cause why a verdict should not be 
set aside and a new trial granted, reserving excep-
tions, and afterwards files reasons upon which the 
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motion for a new trial is rested, included in which 
are the reserved exceptions ( and errors in the 
record, not pertinent here), and after hearing, the 
trial court · discharges the rule, error could not 
thereafter be made a ground for review in an ap-
pellate court, as all reasons in support of the rule 
are, as an effect of the order discharging it, res 
judicata. And also held in Margolies v. Gold- . 
berg, 101 Id. 75, on appeal from judgments 
entered after defendant's rule to show cause had 
been discharged, the appellate court will not con-
sider and decide any question which was assigned 
as ground for setting the verdict aside on the rule 
to show cause, such questions being res judicata, 
whether argued or not, and although not decideq. 
in terms on the rule to show cause. This is but 
a statement of a familiar rule with reference to 
judgment res judicata, and that is, that parties 
and those in privity with them are precluded, not 
only as to every matter offered to sustain or de-
feat a demand, but as to any other admissible 
matter which might have been offered for that 
purpose. Paterson v. Baker, 51 N. J. Eq. 49. 
This case has been repeatedly cited approvingly 
by the courts of this state, and is a leading author-
ity. See the cases in this court of In re Walsh's 
Estate, 80 Id. 565; lVIcMichael v. Horay, 90 N. J. 
L., 142, 144; Margolies v. Goldberg, 101, Id. 75, 
77.'' 

'' That a reason assigned for a new trial, the 
verdict is contrary to the weight of the evidence, 
which reason was argued, considered and decided 
on the return of the rule, is necessarily embraced 
within the exceptions to the refnsal to nonsuit 
and to direct a verdict on the ground that t'here 
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was no evidence of def end ant's negligence, and 
that contribidory negligence of the plaintiff con-
clusively appeared, which were reserved in the 
rnle, and, therefore, such exceptions CANNOT 
BE CONSIDERED ON APPEAL." 

There was, however, left open to the defendant-
appellant the argument in this court of his ground 
of appeal concerning questions of evidence; but 
these were not argued, and, consequently are con-
sidered to have been abandoned. 

The plaintiff-respondent answers this by saying 
that the ground was assigned for setting aside the 
verdict as being against the weight of ~vidence on 
the rule to show cause, and, consequently, cannot 
be reviewed by an appellate court under reserved 
exceptions, citing the cases above referred to, and 
several others. And also says that each and every 
reason was argued, and, whether so or not, all 
the reasons in support of the rule are res judicata. 
See McMichael v. Horay, 90 N. J. L. 142. 

It must be perfectly obvious that when the de-
fendants urged upon the Supreme Court on the 
rule to show cause that the jury's verdict was 
against the charge of the court, they presupposed, 
and doubtless urged upon that tribunal that the 
charge was without legal error, and, therefore, 
should have been followed by the jury, and had 
it been, the verdict would have been different. 
This being so, it certainly cannot now be available 
to the defendants to say to this court on appeal 
that, although they represented to the trial court 
that the charge was faultless, nevertheless, a cer-
tain charge should not have been made, and the 
charge as made contained errors, and that had 
the charge been different in those respects, the 
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verdict should have been, and probably would 
have been, different. 

Here we have a change of position on appeal, 
and that is not permitted. A defendant on ritle 
to show cause cannot say that the verdict was 
against the charge of the coiirt, without affirming 
that the coiirt was right and the jury wrong. Be-
ing defeated on the rule to show caiise, he cannot 
afterwards say the court was wrong, and if, in 
the respects pointed out, the court had made a 
proper charge, or refrained from making an im-
proper one, the verdict shoiild and might have 
been different. In other words, defendant cannot 
take an inconsistent position between the trial 
court on ritle to show cause and the appellate 
court on error or appeal 

The contention of the respondent that the ap-
pellant has argued the question it now raises 
respecting the sole negligence of the plaintiff's 
intestate as having caused the accident in ques-
tion, is borne out by the fact that the appellant, 
on its rule to show cause, cited the same cases 
as it now cites on its present appeal. The cases 
of Allen vs. Toledo Railway Co., 276 New York 
and C & 0 vs. Latch, 276 U. S. 429 and Koske 
vs. D L & W Railroad Co. 279 U. S. 7 were all 
cited in the argument on the appellant's rule to 
show cause before the Supreme Court a_s tending 
to show that the plaintiff's intestate, by -reason of 
his experience as a track -walker, was such that 
he thereby assumed the risk of the accident. This 
conclusively indicates that the appellant was 
agreeable to have the Supreme Court pass upon 
that question and not reserve this question for 
this Honorable Court to determine. 
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The conclusion is therefore reached that the 
appellant is attempting • to have this Honorable 
Court consider the question as to whether the sole 
negligence of the plaintiff's intestate caused the 
accident in question, notwithstanding that the ap-
pellant had urged on its rule to show cause before 
the Supreme Court that the verdict was contrary 
to the weight of the evidence and to the charge of 
the court, in that the plaintiff's intestate had as-
sumed the risk of his employment. 

It is the respondent's contention that the ap-
pellant once having argued the reservation on its 
rule to show cause, cannot at this time take an 
inconsistent position and ask this Honorable 
Court to consider the question as to whether the 
accident was caused by the sole negligence of the 
plaintiff's intestate, and attempt to have this 
Court review those matters passed upon and de-
cided by the Supreme Court on the appellant's 
rule to show cause. 

In order to properly ascertain the negligence 
of the defendant as causing the accident in ques-
tion, it is necessary that we analyze the testimony 
respecting the following particulars which go to 
make up the defendant's negligence, viz: (1) The 
speed of the engine or tra'in w'hich caiised the 
uccident in qiwst'ion. ( 2) The visab-dity of the 
engineer of the train which ran down the plain-
tiff'' s intestate. ( 3) The existence of a custom to 
warn and the violat ,ion thereof by the def end ant's 
agent, servant and employee. ( 4) Other acts of 
the defendant's employee, viz: ( a) Failure to 
warn when approaching ciirves. (b) Failiire to 
provide safe and siiitable place of ernployme ·nt 
( c) Failure of cngfrieer to be on the look-oiit when 
operating train, which ran down plaintiff'' s intes-
tate. 
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Evidence As To Speed 

The respondent, at the time of the trial, sub-
mitted evidence showing that the train or the 
engine which ran down the plaintiff's intestate, 
was being operated at a high and excessive rate 
of speed. We have the testimony of William 
Gusta, who on page 48 L. 6-8 said: 

Q. What can you say of the speed of the trai11? 
A. It was travelling fast, because it was a pas-

senger train. 
To the same effect is the testimony of Giatano 

Tasha, v.rho on page 77 L. 11-13 said: 
Q. -what can you say of the speed of the train ~ 
A. Well, they going fast; they got quarter to 

two train behind him. 
Evidence As To No Warning Given By Engineer 

The plaintiff's witnesses on the trial of the 
cause testified that the train, which ran down the 
plaintiff's decedent, at no time blew any whistle 
or gave any warning of its approach to the plain-
tiff's intestate, who was working on the track of 
the defendant railToad company. We have the 
testimony of William Gusta on page 4 7 L. 36-40 
to the following effect: 

Q. Was there any whistle or bell blown at any 
time1 

A. No bell and no whistle. 
Q. And then what happ~ned after that 1 
A. A couple ~of minutes after my companion 

and partner turned and I saw the man lying on 
the track. 
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On the question of no warning being given there 
is the testimony of Giatana Tasha on page 77 L. 
lG-17, who said: 

Q. Do you know whether or not if the train 
passed you or before that time it had blown any 
whistle or bell~ 

A. No, sir. No, sir. 
Q. What did you do after that, Mr. Tasha. 
A. I seen Nick De Rose on the side of the 

track. 
Q. How soon after the train passed? 

A. Maybe three minutes. 
Under the cases hereinafter cited the defend -

ant's servants, agents and employees were under 
a duty of giving warning to all men working on 
the track. This duty was one based on custom, 
and it will be subsequently shown that there was 
a violation of the custom to warn employees of 
the defendant railroad company, who at the time 
were working on the track. 
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Evidence As To Engine Being Operated Without 
Engineer In ·Cab 

The proof adduced by the plaintiff showed that 
the engineer of the train, w11ich ran down the 
plaintiff's intestate, was not operating his engine 
at the time that it ran down the plaintiff's intes-
tate; in fact the testimony showed that no-one was 
in the cab of the engine at the time in question. 

The testimony of William Gusta on page 69 L. 
33-37 shows, viz: 

Q. What did you see in the cab of the engin~? 

A. Nobody. 

Q. Did you look? 
A. Sure I looked because the train was travel-

ling this way and I saw nobody. 

Q. ·where? 

A. On this side. On my side. 
To the same effect is the testimony of Giatano 

Koske, who on page 78 L. 39-40 testified as 
follows: 

Q. Did you see anyone in the engine? 

A. No, sir. 
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Evidence As To Visibility Of The Engineer 

The point where the plaintiff's intestate was 
run down was about eight hundred (800) feet 
from the commencement of the curve at or near 
the station of the defendant railroad company, 
and the te stimony showed that the engine er ha d 
a clear and unobstructed view from th e com-
men cement of the curve to at or near the frog 
whore the plaintiff's intestate was working. On 
page 88 L. 13-15 James De Rose testifi~d as 
follow s : 

Q. vV ell, all right, if you didn't. Are you 
familiar with the station up at Paterson? 

A. Yes but not the new station, the old station. 
Q. The new station? 
A. No, the old station. 
Q. Havo you been there recently? 
A. Oh, I have been up there about three weeks 

ago. 
Q. Yes. Did you make any measurement of 

the distance from in front of the pr esent station 
down to tho point where on P - 3 it is marked 
"Y'' 1 

A. About eight hundred (800) feet. 
Q. Do you know whether or not there is a 

curve in the railroad at the Paterson station 1 
A. Yes, a way up past the station. 
Notwithstanding his clear and unobstructed 

view, the engineer of the train, without slackening 
his speed while making this curve of the track and 
without giving any signal or warning of his ap -
proach, ran do-wn the plaintiff's intestate, vvho 
was performing his labors on behalf of the de-
fendant railroad company. 
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Evidence as to the Existence of a Custom to Warn 
and the Violation Thereof by the Defendant 

The testimony in the plaintiff's case showed 
that there was a custom of the railroad company 
on the part of the engineer to give warning of 
his approach to anyone working on the track. To 
prove the existence of such custom at the time of 
the accident in question, .Uie plaintiff produced 
Thomas Murphy, a foreman employed by the rail-
road company. On page 34 L. 21- 34 Mr. 
Murphy testified as follows : 

Q. And what is your position? 

A. Section foreman. 
Q. Section foreman. ATe you familiar with 

the custom in the protection of employees in the 
railroad 7 

A. Yes. 
Q. And when a man is on a track alone, is it 

the custom of the on-coming train, whether 
freight or otherwise, to give warning or signal 1 

A. Well, yes. 

Q. What signal must he give 1 

A. He blows the whistle. 

Q. He blows the whistle how many times 1 

A. About three times. 

Q. Three times, and that has been the continu-
ous custom in the railroad on the D L & W? 

A. Yes. 
On page 39 L. 33-40 Mr. Murphy further tes-

tified: 



26 

Q. You said, Mr. Murphy, I understood on 
your direct examination, that when a train ap-
proached a man working alone on the track, that 
the engineer would give three blasts of the 
whistle, is that true 1 

A. Yes. 

Q. Would that be the warning that would warn 
a man to look out for himself to get off the track 
after that whistle was given, isn't that the fact? 

A. Yes, that is what it meant. 
Lastly we have the testimony of Albert Rose, 

who was formerly employed by the defendant rail-
road company, who also testified as to the exist -
ence of a custom to warn. On page 81 L. 37 -40, 
Mr. Rose testified as follows: 

Q. \Vhat was that custom 1 

A. Yes. 

Q. Just describe, will you, Mr. Rose, what that 
was1 

A. Well if an engineer sees anything or any -
one on the track, it is customary to give several 
short blasts of the whistle. 

On page 82 L. 24-39 it is stated: 
Q. ,V ell, that is all right. vVill you describe, 

l\fr. Rose, just the signals that an engineer would 
customarily give if he saw someone was on the 
track ahead of you. 

A. Why he would toot - toot - toot three · 
blasts. 

Q. Of what? 

A. Of the whistle. 
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Q. And suppose the object did not move, what 
was the custom, if you know? 

A. Well naturally he would try to stop. 
Q. Would he add any more blasts to the 

whistle? 
A. Yes, he would continue to blow. 
On page 84 L. 7-26 Mr. Rose further testified: 

Q. Mr. Rose, if a man was working near the 
proximity of a track, such as is indicated on P-3 
near the frog, would the warning be given? 

A. Well, Mr. Benson, if a man is working here 
where this frog or where this guard rail is, it 
would be impossible for an engine to pass without 
striking him and the engineer would give warning 
if he saw him, but if he had been over here it 
would be different. 

Q. You are referring to the westbound track. 
But if he was within range of where this Mark 
''A'' and '' Y, '' would a warning be given? 

A. Yes, sir. 
Respecting the regularity of giving warning by 

the engineer, Mr. Rose testified on page 85 L . 7-
12 as follows : 

Q. At any other point? 

A. Well, Mr. Benson, I could specify any par-
ticular point where he seen the warning given. 
It was so regular, you don't notice anything of 
that kind. 

Q. It what? • 
A. It happened so regular you wouldn't notice 

anything of that kind. 
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The plaintiff also offered as a witness James 
De Rose, who was a son of the plaintiff's intes-
tate, who on page 85 1. 25--32 testified as follows: 

Q. And were you ever sent out alone at any 
work? 

A. Yes, sir. 
Q. What if anything did occur when a train 

would be coming on the track upon which you 
were working "? 

A. Why they give you a blow. 
Q. Just describe what. 
A. Three blows. 
Q. Do you know whether or not that was the 

custom? 
A. That was the custom of the railroad. 
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Evidence as to Other Acts of Negligence of 
Defendant 

The proofs in the case show that the engineer 
while approaching a curve in the track would not 
give any warning to anyone who might be on the 
track and sometimes would stop his train and 
other times would not. We have the testimony of 
Richard H. Schroeder, the engineer of the train, 
which ran down the plaintiff's intestate, who 
testified on page 124 L. 19-32 as follows : 

Q. How fast were you travelling that day1 
A. About 18 or 20 miles an hour. 
Q. Within what distance could you stop your 

train 1 
A. Oh, I do not know whether I could stop it 

to clear that man, if I saw him and in that time, 
I might. 

Q. Well, have you ever tried to stop your train 
going 18 or 20 miles an hour 1 

A. Yes. 
Q. Within what distance do you stop 1 
A. According to what kind of grade I am on 

or what kind of a train I have got. 
Q. A grade such as this and a train such as 

you had that day1 
A. It is level ground. I won't be hardly able 

to stop it to clear that man. 
On page 125 L. 9-14 the engineer of the train 

testified as follows : 
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Q. You say you have tried to stop. 
A. vVell, we had occasions where we tried to 

stop, of course, under similar conditions where we 
saw something in the way and tried to stop, of 
course. I have sometimes stopped and some-
times I don't. 

The testimony of Schroeder further showed 
that when he approached a curve, he would not 
slacken his speed. On page 130 L. 22-29 he testi-
fied as follows : 

Q. There is a bell in the railroad Paterson 
station, isn't there? 

A. Yes, sir. 
Q. Quite a considerable bell, isn't there? 
A. Yes, sir. 
Q. And when you go around curves, don't you 

slacken? 
A. No. 
Q. Disregard the curves entirely and continue 

on the same speed? 
A. Keep on going the same. 
On page 134 L. 38-40 the engineer of the engine 

in question testified respecting the sounding of a 
whistle while going around the curve. 

Q. You mean to say when you are going 
around two sharp curves, you don't blow a 
whistle ? 

A. No. 
The appellant contends that the reason why it 

did not sound any whistle or gave any warning 
of the approach of the engine, was because the 
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plaintiff's intestate was not on the track when 
the train passed at that particular point. This 
contention is overthrown by the testimony of the 
two eye-witnesses respecting the speed of the 
train, the visability of the engineer and the failure 
to give warning. Under the circumstances it was 
a question for the jury as to which contention was 
true and the jury found in favor of the respond-
ent, and by its verdict gave rise to an inference 
that the plaintiff's intestate was working on the 
track and that there was a custom to warn and 
that there was a violation of said custom by the 
engineer of the defendant railroad company in 
failing to give the customary warning. 

The appellant attempts to show that the acci-
dent in question was caused by the plaintiff's 
intestate disregarding instructions which were al-
leged to have been given to him on the morning 
of the accident by the foreman and assistant fore-
man of the defendant railroad company. At this · 
point it can be said that the same question was 
presented to the Siipreme Court on the rule to 
s'how cause of the appellant, biit in view of the 
appellant's argiiment raising this question, it is 
necessary that the respondent make reply to it. 
'The testimony showed that the plaintiff's intes-
tate had been employed by the railroad company 
for a long period of time, in fact much longer 
than either Murphy or Pascrell. On this question 
of instriictions alleged to hat'e been given by 
Murphy and Pascrell, we have the contradictory 
testimony of Miirphy and Pascrell. The latter 
testifies that M-urphy gave him instructions, biit 
later changed this testimony and testified that he 
had explained it in Italian to plaintiff's intestate 
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respecting the watching out of trains. ( see page 
92 L. 26 -36). The testimony of Pascrell further 
showed that he did not know the exact day when 
the alleged instructions had been given and did 
not remember specifically respecting any of the 
instructions . ( see page 93 L. 38-40; page 94 L. 
5-16). It is inconceivable that Pascrell should 
give instructions to the plaintiff's intestate who 
was a careful man and who was much longer in 
the service than Pascrell himself. ( see page 94 
L. 28-40). The testinumy of Pascrell h,trther 
showed that he had instructed the plaintiff's in-
testate to look out f o,r trains while working in a 
gang, notwithstanding that it was the duty or 
cilstom of the f_oreman to give warning under the 
defendant's rules. (see page 96 L. 11 -17 ) . 
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LAW 

When the appellant contends that the accident in 
question was caused by the sole negligence of the 
plaintiff's intestate this would necessarily mean that 
the defendant assumed the risk of the accident. 

The plaintiff's intestate, in view of the existing 
custom on the part of the railroad company, did 
not assume the risk of the accident. Hardy vs. 
D L & W Railroad Co. 97 N. J. L. page 358, af-
firmed in 98 N. J. L. page 564; Grybowski vs. 
Erie Railroad Co. 88 N. J. L. page 1-affirmed 
in 89 N. J. L. 361; Swank vs. Pennsylvania Rail-
road-94 N. J. L. 550; Santomassimo vs. New 
York Susquehanna & Western Railroad 92 N. J. 
L. 10; Nestico vs. D L & W Railroad Co. 4 N. J. 
Misc. Reports, 418; Gila Valley vs. Hall 232 U. S. 
94; Mappin vs. Atchison, Topeka & Santa Fe Rail-
road 49 A. L. R. 1331; Hannon vs. D L & W Rail-
road 89 N. J. L. 697. 

In the case of Hardy v. D L & W R. R. re-
ported supra, it appeared that the plaintiff's 
intestate was a member of a gang of bridge 
repairers, employed by the defendant com-
pany on its main line tracks, and on the day 
of the accident, he and the other members of 
the gang had gone to ·vvharton, N. J. where 
the y wer e engag ed in making repairs to a 
brid ge located at that place, and that in pre-
paring for the work to be done Hardy had 
carried some tools to a point between the 
eastbound and westbound tracks vvhere they 
:were to be used, and it further appeared that 
he observed a train about to cross the bridge 
on the westbound track and stepped over 
onto the eastbound track in order to permit 
it to pass; and that while standing on this 
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track, and apparently watching the west-
bound train passing, he was struck and killed 
by an eastbound freight. There was also tes-
timony which justified the jury in finding fhat 
it was the duty of the foreman of the gang to 
keep a lookout for trains from either direc -
tion, and to give timely warning to the men 
at work under him when a train was ap-
proaching; that he failed in the performance 
of that duty, with relation to the train runn-
ing on the eastbound track; and that this fail -
ure was the producing cause of the accident 
which result in the death of Hardy. '11herc 
was a verdict in favor of the plaintiff. The 
court on page 359 said: "In the case of Reed, 
Administratrix, v. Director General of Rail-
roads, U. S. Siip., Ct. Adv. Sheets No. 78, 
October terrn, 1921 it was held that in actions 
under the federal statute the doctrine of as-
siimption of risk has no application in cases 
w'here the negligence of a fellow servant, 
which the inj'wred party co11ild not have fore-
seen or expected, is the direct and ,immediate 
cause of the injury. And the court in so 
holding, expresses t'he opi-nion that a con-
trary view woiild niillify the declaration of 
congress that every carrier by railroad, 
while engaging in interstate comnierce, shall 
be liable to the personal representative _ of 
any employee killed while employed t'herein 
when death results from the negligence of 
any of the officers, angents or employees of 
such carrier. On page 361 the court con-
tinuing says, '' In the first place, it cannot be 
said, as a matter of law, that an employee 
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of a railroad company engaged in the work 
of bridge repairing while the tracks are in 
use is required to be constantly on the look-
out for danger from approaching trains, 
where, to his knowledge, the duty of giving 
of warning thereof rests upon the foreman. 
Cornrnon knowledge teaches us that is is for 
the very purpose of enabling repair gangs to 
devote themselves rnore exclitsively to the 
work in which t'hey are engaged that a watch-
man is fnrnished for their protection; and, 
in the , second place, even if it be true that the 
decedent was equally negligent with his fore-
rnan in failing to observe the approach of the 
train 'Which struck hirn, and that his negli-
gence contributed to the accident, that fact 
is not a bad to the right of recovery against 
the railroad cornpany but, under the t'hird 
section of the federal statute, is rnerely to be 
taken into consideration in determining the 
arnownt of the compensation to be awarded . 
( The above case affirmed by the Court of 
Errors and Appeals which affirmance is re-
ported in 98 N. J. L. 564.) 
In the case of Grybowski v. Erie Railroad, 
88 N. J. L. 1, it appeared that the plaintiff's 
intestate while in the employ of the railroad 
company was run over and killed by a loco-
motive engine while coming out of the pit 
constructed between and underneath certain 
of the yard tracks. The plaintiff's decedent 
was engaged in cleaning out the ashes there-
from, and was just coming out of the pit 
when the accident occurred which caused his 
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death. The trial resulted in a verdict for 
the plaintiff, and from the judgment entered 
thereon the defendant company appeals. On 
page 5 the court said, '' The third ground 
upon which the .defendant rested its motion 
was that the plain tiff was barred from a re-
covery because here decedent had assumed 
the risk of the accident which produced his 
death. This ground, also, we think, is with-
out substance. THE DOCTRINE OR AS-
SUMPTION OF RISK HAS NO APPLICA-
TION TO SUCH RISKS AS ARISE 
SOLELY AND DIRECTLY OUT OF THE 
NEGLIGENT ACTS OJ? FELLOW-SERV-
ANTS. AND IF IT DID SO APPLY, AS 
A GENERAL RULE, IT ·woULD HAVE 
NO PERTINENCE IN THE CASE OF AC-
CIDENTS THE RIGHT OF RECOVERY 
FOR INJURIES ARISING OUT OF 
WHICH IS REGULATED BY THE FED-
ERAL STATUTE; FOR TO SO HOLD 
WOULD BE TO NULLII?Y THE DECLA-
RATION OF CONGRESS THAT EVERY 
COMMON CARRIER BY RAILROAD EN-
GAGED IN INTERSTATE COMMERCE 
SHALL BE LIABLE IN DAMAGES TO 
THE PERSONAL Rl£PRESENTATIVE 
O:F1 ANY J~MPLO YE WHO SHALL LOSE 
HIS LIF .BJ ·wHILE EMPLOYED IN SUCH 
COMlvHJRCE, ·wHEN HIS DEATH RE-
SULTS "FROM THE NEGLIGENCE OF 
ANY OF THE OFFICERS, AGENTS OR 
El\1PLOYES OF SUCH CARRIER." ( Case 
af-firmed in 98 N. J. L. 564.) 
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In the case of Swank v. Pennsylvania Rail-
road, reported supra, it appeared that plain -
tiff's intestate was engaged in removing 
stone ballast from between the ties of main-
line railroad tracks used in interstate com-
merce preparatory to running a pipe line 
under them to operate the switch point of 
a new switch, the rails of which had just 
been laid between such main-line tracks and 
a siding, and while thus engaged was killed 
by a train which had been shifted from one 
of the main -line tracks to the one on which 
he was working. There was a verdict for 
the plaintiff, which was upheld by the Court 
of Errors and Appeals. On page 548 the 
court said, "Suit was brought by the general 
administratrix of the deceased, under the 
Federal Employers' Liability Act (U. S. 
Comp. Stat. 1916, sect. 8657, 8665), and was 
ground upon the proposition that both the 
deceased employe and the railroad company 
were engaged in interstate commerce at the 
time of the accident, and the act of negli-
gence complained of was that the boss or 
foreman of the section gang, in which plain-
tiff's intestate was working, failed to dis-
charge his duty, established by custom, to 
blow a whistle to notify deceased and his co-
employes of the approaching train. On page 
550 the court said, '' It is further contended 
as a ground for reversal that the plaintiff's 
intestate assumed the risk of the negligence 
of his fellow-servants in failing to give a 
warning of the approaching train, notwith-
standing the provisions of the Federal Em-
ployers' Liability Act. THEmFJ WAS EVI-
DENCE IN THE CASii] FROM -WHICH 
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THE JURY MIGHT PROBABLY FIND 
THAT A CU~TOM EXISTED REQUIR-
ING THE FORE:MAN OF THE GANG OF 
WORKMEN TO GIVE WARNING OF 
TlIBJ APPROACHING TRAIN BY BLOW-
ING A WHISTLE, AND THAT NO SUCH 
WARNING WAS GIVEN, AND THAT 
THE FOREMAN WAS NEGLIGENT IN 
THIS RESPECT. AND THERE WAS 
ALSO EVIDENCE PROM \VHICH THE 
JURY MIGHT INFER THArr THE DE-
CEDENT RELll~D UPON THIS \¥ ARN-
ING BEING GIVEN, SO, THAT THE 
QUESTION FOR SOLU~r1ION RESOLVES 
ITSELF IN DETERMINING -WHETHER 
THE N:rnGLIGENCE O:B-, THE FOREMAN 
OF THE SECTION GANG IN NOT BLOW-
ING THE vVHISTLE ACCORJ)ING TO 
CUSTOM TO WARN OF THE AP-
PROACHING TRAIN, ,v AS A RISK AS-
SUMED BY THE PLAINTIFF'S INTES-
TATE AS AN INCIDENT OF HIS EM-
PLOYMENT, UNDER THE PROVISIONS 
OF THE FEDERAL EMPLOYERS' LI-
ABILITY ACT. * ,x, * On page 551, the court 
continuing says, '· vVe, therefore, conclude 
that decedent did not assume the risk of the 
negligence, of his foreman in failing to give 
warning of the approaching train, and there-
fore, THERE WAS NO ERROR IN THE 
REFUSAL TO CHARGE AS REQUEST-
ED AND TO NONSUIT OR DIRECT A 
V:bJRDICT ON THE PROPOSITION CON-

l 
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TENDED FOR BY DEFENDANT, AND 
SINCE THE TRIAL COURT CHARGED 
ON THE SUBJECT IN ACCORDANCE 
WITH THE VIEWS vVE HA VE JUST EX-
PRESSED, WE J?IND NO ERROR 
THEREIN. 
In the case of Santomassimo v. N. Y. S. & 
vVestern Railroad, reported supra, it ap -
peared that plaintiff's intestate was employ-
ed by railroad company as a trackwalker, 
and while at work upon the tracks, in en-
deavoring to get out of the way of a pas -
senger train stepped in front of a freight 
train upon an adjacent track and was killed. 
On page 11 the court said, ''We think that 
the jury was justified from the proofs sub-
mitted in finding the following facts : ( 1.) 
rrhat it was the custom in the operation of 
the defendant cc,mpany 's trains to give a 
warning signal, consisting of several short 
blasts of the whistle, whenever anybody, 
whether employe or stranger, was seen walk -
ing on the_ track in apparent unconsciousness 
of the approach of the train. "'' ,r:- * If the jury 
found these facts it was then for them to 
determine whether the engineer of the pas-
senger train was not guilty of negligence in 
failing to give the warning signal to Di 
Pierro soon enough to enable him to discover 
whether it would be dangerous to step over 
on to the freight track. THE PRESUMP -
TION IS THAT THE JURY RESOLVED 
ALL OF THJ3JSJD FACTS AGAINST THE 
DgFENDANT COMP ANY, AND WE CAN-
NOT SAY THAT THEY WERE NOT 
JUSTIFIED IN DOING SO UNDER THE 
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EVIDENCE SUBMITTED TO THEM. It 
is next argued that the rule should be made 
absolute for the reason that Di Pierro as-
sumed the risk of just such an accident as 
that which brought about his death, and it is 
said that all the authorities hold this view. 
WE DO NOT UNDERSTAND THE 
T R E N D O F T H E D E C I S I O N S. 
UNDER THE FEDERAL STATUTE AN 
EMPLOYE DOES NOT ASSUME A RISK 
WHICH ARISES OUT OF THE NEGLI-
GENCE OF A FELLOW EMPLOYE. IF 
IN rrHE PRESENT CASE DI PIERRO 
HAD RECEIVED TIMELY NOTICE O] 
THE APPROACH OJ? THE PASSENGER 
TRAIN BY THE BLOWING OF THE 
WARNING SIGNAL, AND HAD, NEVER-
THELESS, BEEN KILLE-D, HIS DEATH 
WOULD HA VE BEEN THE RESULT OF 
A RISK ASSUMED BY HIM, AND GROW-
ING OUT OF HIS EMPLOYMENT. Bitt: 
as we have already said, the jitry has de-
clared that the negligence of the engineer of 
the passenger train was the producing caitse 
of the death, and consequently t'he doctrine 
of assumption of risk has no application to 
the situation exhibited by . the facts in the 
present case. 
In the case of "\Villever v. D. L. & W. Rail-
road reported supra, the court on page 705 
said, '' Turning now to the second point re-
lied upon by the Supreme Court, it is said 
that Willever, having received instruction~ 
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and knowledge, as section foreman for five 
years, that he must look out for his own 
safety, the defendant company, under the 
doctrine of assumption of risk, as a pp lied in 
the case of Precodnich v. Lehigh Valley Rail-
road Co. supra, was as to him, under no duty 
to give warning. vV e do not think the negli-
gence of defendant's employes 1 in failing to 
comply with a rule established for vVillever 's 
safety, was one of the dangers he undertook 
to look out for, and, therefOTe, one of the 
risks he assumed. Obviously, vVillever 's 
undertaking to look out for his own safety 
is, to a certain extent, a relative assumption, 
and, therefore, prescribed by the limit of 
dangers incident to his employment under 
the system established for the operation of 
the business. This is necessarily so. Sup-
pose, for instance, it had been Willever 's 
duty to go under the standing freight cars 
in question and to do his work there in a 
position where he could not possibly see the 
new danger and escape in time when the 
engine backed up to and started to push the 
train without warning to him, and that under 
a system provided by the employer with his 
knowledge a man was stationed alongside to 
watch and warn, and that the man so on 
watch had negligently failed to see and warn, 
and 'Willever had been run over in conse-
quence, NO ONE ·woULD CONTEND 
THAT UNDER THE FEDERAL EM-
PLOYI:DRS' LIABILITY ACT, MAKING 
THE EMPLOYER LIABLE FOR THE 
NEGLIGENCE OF FELLOW-EMPLOYES, 
vVILLEVI£R'S ASSUMPTION OF RISK 
HAD INCLUDED THIS ACT OF NEGLI-
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GENCE. AND SO, IN THE CASE HERE 
PRESENTED, FEELING, AS WE DO, 
THAT rrHE JURY "\VERE JUSTIFIED 
BY THE EVIDENCE IN FINDING A 
CONDrrION OR STATE OF FA C T s 
WHICH MADE RULE NO. 102 APPLICA-
BLE, WE THINK WILLEVER HAD THE 
RIGHT, UNDER ~~HE SYSTEM OF 
WHICH THAT RULE BEING TAKEN 
BY HIS FELLOW-EMPLOYES FOR HIS 
PROTECTION, AND THAT HE CONSE-
QUENTLY, DID NOT ASSUM]~ THE 
RISK OF ITS NEGLIGENT OMISSION. 

In Nestico v. D. L. & Vv. R. R. reported 
supra, the court stated, '' The case of the 
case of the plaintiff was that decedent was 
engaged in his work along the defendant 
company's tracks, and while so engaged he 
was run down by an engine, to which no cars 
were attached, and that no warning of any 
kind was given to him of its approach, and 
that defendant company did nothing to pro-
tect him against danger from it, although, 
apparently, it was not running on any sched-
ule. The first contention is that the verdict 
is against the weight of the evidence. We 
think this contention is without merit. The 
jury was entirely justified in finding TH}\_T 
IT WAS THE DUTY OF rrHE DEFEND-
ANT COMP ANY TO USE REASONABLE 
CARE TO PROTECT I T S TRACK 
LABORERS WHILE AT ·woRK ON THE 
TRACKS, AND THAT IT HAD FAILED 
IN THrn PERFORMANCE OF ITS DUTY. 
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There is no suggestion that the engineer who 
was driving the engine which the plaintiff 
claimed ran the decedent down blew a whistle 
or did anything else to give warning of its 
approach. It is said that the alinement of 
the track at this point was such as to pre-
vent the engineer from seeing the decedent. 
BUT, IF THAT IS SO, THEN IT WAS 
FOR THE ' JURY TO SAY WHETHER 
THE COMP ANY OUGHT NOT rpo HA VE 
PROVIDED SOME OTHER METHOD OF 
PROTECTING HIM. It is further argued 
on this point that, because the engineer testi-
fied that he did not see the decedent on the 
track, and did not know that he had been 
killed until some time after the accident 
happened, the jury was not justified in find-
ing that the decedent was run down by the 
engine. vVe think there was plenty of testi-
mony to support that conclusion. * * * IF 
THE ENGINEER, BECAUSE OF HIS IN-
ABILITY TO SEE, COULD NOT OPER-
ATE HIS ENGINE IN SUCH A WAS AS 
TO A VOID RUNNING DOWN LABORERS 
UPON THE TRACK, THA1 1 CERTAINLY 
DID NOT EXCUSE THE DEFENDANT 
F-ROM ITS OBLIGATION. 

It was the duty of the defendant railroad com-
pany to provide a safe place of employment as 
far as the plaintiff's intestate was concerned. 
Che~apeake & Ohio R. R. vs. Proffitt, 241 U. S. 
462; Union Pacific R. R. vs. O'Brien, 161 U. S. 
451; Chicago vs. Ward, 252 U. S. 18; -Meyers vs. 
Pittsburgh Coal, 233 U. S. 191; Wyatt vs. N. Y. 
Ontario & -western Railway, 45 Federal Re-
porter ( 2 D) page 705. 
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In the case of Union Pacific R.R. vs. O'Brien 
reported supra, the court on page 457 said, 
'' ~Che general rule undoubtedly is that a rail-
road company is bound to provide suitable 
and safe materials and structures in the con-
struction of its road and appurtenances, and 
if from a defective construction thereof an 
injury happen to one of its servants, the 
company is liable for the injury sustained. 
The servant undertakes the risks of the em-
ployment as far as they spring from defects 
incident to the service, BUT HE DOES NOT 
TAKE THE RISKS OF THE NEGLI -
GENCE OF THE MAS~rER r:eSELF. ~rhe 
master is not to be held as guaranteeing or 
warranting absolute safety under all circum-
stances, BU'l 1 I'l 1 IS BOUND TO EXER-
CISE THE CARE WHICH THE EXIG-
ENCY REASONABLY DEMANDS -
FURNISHING PROPER ROADBED, 
TRACK AND OTHER STRUCTURES, IN -
CLUDING SUFFICIEN'l 1 CULVERTS 
FOR THE ESCAFE OF vV ATER COL-
LECTING AND ACCUMULATING BY 
ITS EMBANKMEN'rS AND EXCA VA-
TIONS. 
In the case of Chicago vs. Ward reported 
supra, the court on page 22, said, '' The testi-
mony shows that vVard had neitheT warning 
nor opportunity to judge of the danger to 
which he was exposed by the failure of the 
engine foreman to cut off the cars. In the 
absence of notice to the contrary, and the 
records shows none, Ward had the right to 
act upon the belief that the usual method 
·would be followed and the cars cut off at the 
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proper time by the engine foreman so that 
he mightly safely proceed to perform his 
duty as a switchman by setting the brake to 
check the cam which should have been de-
t~ched. For the lack of proper care, on the 
part of the representative of the railway 
company while Ward was in the perform-
ance of his duty, he was suddenly preciptated 
from the front end of th,e car by the abrupt 
checking resulting from the failure to make 
tli"e disconnection. THIS SITUATION DID 
NOT MAKE THJij DOCrrRINE OF AS-
SUMI3JD RISK A DEF,ENSE TO AN AC-
TION FOR DAMAGES BECAUSE OJ? 
THE MANNER OF OPERATION WHICH 
RESULTED IN V\7ARD'S INJURY, AND 
THE PART OF THE CHARGE COM-
PLAINED OF THOUGH INACCURATE 
COULD HAVE WORKED NO HARM TO 
THE PETITIONER. THERE WAS A 
SUDDEN EMERGENCY, BROUGHT 
ABOUT BY THE NEGLIGENT OPERA-
TION OF THAT PARTICULAR CUT OF 
CARS, AND NOT A CONDITION OF 
DANGER, RESULTING FROM THE MAS-
'J~l~R'S OR HIS JtEPRESENTATIVE'S 
NT£GLIGENCE, SO OBVIOUS THAT AN 
ORDINARY PRUDENT PERSON IN THE 
SITUATION IN \VHICH WARD WAS 
PLACE D HAD OPPORTUNITY TO 
KNOW AND APPRECIATE IT, AND 
THEREBY ASSUME THE RISK. 
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In the case of Meyers vs. Pittsburgh Coal Co. 
reported supra, it was held (1) that the duty 
of the master to use reasonable diligence to 
provide a safe place for the employes to 
work is a continuing one which is discharged 
only when he provides and maintains a place 

of that character. WHERE "\VORKMEN 
ARE ENGAGED IN A HAZARDOUS OC-
CUPATION, SUCH UNDERGROUND 

·MINING, IT IS THE DUTY OF THE 
MASTER TO EXERCISE REASONABLE 
CARE FOR THEIR SAFETY, AND NOT 
TO EXPOSE 'l'HEM TO INJURY BY USE 
OF DANGEROUS APPLIANCrns OR UN-
SAFE PLACES TO WORK, VvHEN SUCH 
APPLIANCES AND PLACJjJS CAN, BY 
EXE"RCISE OF DUE CARE, BE MADE 
REASONABLY SAFE. 

In the case of Wyatt vs. N. Y. 0. & vV. Ry. 
reported supra, the court on page 707 said, 

-"It is another question whether the defend-
ant owed plaintiff any duty in regard to 
warning him of the approach of the engine. 
At the moment he was not doing anything 
in his employment, but something which 
concerned his own comfort and that of his 
fellow -employes. Ho,vever, the practice of 
gathering fallen coal for the dugout fire was 
of long duration - certainly long enough to 
charge the defendant with notice of it. The 
conductor told VVyatt to get coal for the fire. 
There was implied, if not express, permis-
sion given him to go upon the tracks for this 
purpose. We hold that employes who are 
rightfully upon the tracks are entitled to the 
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benefit of this rule, even though not at the 
moment engaged in work for the company. 
Hence, defendant owed plaintiff the same 
duty of care as though he were directly en-
gaged in moving its cars; and a failure to 
sound the cautionary signal required by the 
railroad was a violation of that duty. It is 
urged that he voluntarily placed himself in 
a position of danger with full knowledge that 
the engine would shortly back down upon 
track 5, and therefore, was obliged to keep 
out of its way. Aerkfetz v. Humphreys, 145 
U. S. 418; Chesapeake & Ohio Ry. v. Nixon, 
271 U. S. 218; Toledo &c. v. Allen, 276 U. S. 
16G. But this court is committed to the doc-
trine that those decisions are inapplicable 
when the railroad violates its own rule re-
quiring the ringing of the engine bell when 
the engine is about to move. Pacheco v. N. 
Y., N. H. & H. R. R. 15 Fed. Rep. (2D) 567. 
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POINT THREE 

It was for the jury to say as to whose negli-
gence the accident in qiwstion was caused. 

1-1he appellant claimed that the plaintiff's intes-
tate sustained injuries by reason of his sole negli-
gence. On tbe other hand the respondent claimed 
that the accident in question was caused by the 
defendant's sole negligence. Under the circiirn-
stances, the trial coitrt properly held that it pre-
sented a question of fact for the j'ury to 
determine. The fallowing aitthorities substanti-
ate the trial Judge in refusing to grant a nonsitit 
or a motion for a direction of a verdict for the 
rca:ion that the question icas one of fact to be de-
cided by the jury. D. L. & vV. vs. Hughes 200 
Federal Reporter 941; Albanese vs. Central Rail-
road, 70 N. J. L. 241; D'Agostino vs. Pennsly-
vania Railroad 72 N. J. L. 358; Stiedler vs. Penn-
slyvania Railroad 94 N. J. L. 199 ; Toohey vs. 
Webster-98 N. tT. L. 545; Germanus vs. Lehigh 
Valley Railroad 74 N. J. L. 662; Tonsellito vs. 
New York Central Railroad 87 N. J. L. 653; 
Schultz vs. New York, Susquehanna & vVestcrn 
Railroad 87 N. J. L. 659; Kqpcnhefer vs. Pennsyl-
vania Railroad 8 N. J. Advanced R eports 69; New 
York Central Railroad vs. Marcone 281 U. S. 345; 
Grand Trunk Railway vs. Ives, 144 U. S. 408; 
Norfolk & Western Railway vs. Earnest 229 U. S. 
114; Cross vs. Spokane, 71 A. L. R. 451 ; Cowell 
vs. Pennslyvania R .R. 101 N. J. L. 507; Baer vs. 
Lehigh & Hudson Railway, 93 N. J. L. 85. 

In the case of D. L. & W. R. R. v. Hughes, 
reported supra, it appeared that the deceased 
was employed by the railroad company as a 
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switchman, and he was killed by being run 
down by a freight train. It further appeared 
that he was a man of experience and long ser-
vice in the defendant's employ and was thor-
oughly acquainted with the premises in ques-
tion. The court found that he was killed by 
a freight train which the plainti.ff insists was 
improperly managed in that there was no 
watchman at or near its end with a signal 
lantern to warn ,those who had a right to be 
on the track of an approaching car. The 
court on page 942 said, ''We are convinced 
that it was a question of fact for the jury, 
and their verdict is suf-ficiently supported by 
the testimony. Thomas Hughes was employ-
ed as a switchman by the defendant in its 
Syracuse yard for 26 years. He must have 
been thoroughly acquainted with the situa -
tion and familiar with the location of the 
tracks, the movement of the trains and all 
the customs of the yard. THAT SU CH A 
MAN SHOULD BE RUN DOWN AND 
KILLED AT A PLACE WHERE HE 
KNEvV EVERY DETAIL OF THE PREM-
ISES AND OF THE METHODS EM-
PLOYED RAISES A PRESUMPTION 
~CHAT SOME ABNORMAL CONDITION 
PREVAILED WHICH V-l AS NOT TO BE 
EXPECTED, WHICH HE COULD NOT 
HA VE FORESEEN AND WHICH HE 
,VAS Norr REQUIRED TO GUARD 
AGAINST BY TAKING EXTRAORDIN-
ARY PRECAUTIONS. THAT SUCH A 
MAN \VOULD HAVbJ REMAINED ON 
THE TRACK IF ADEQUATE vVARNING 
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HAD BEEN GIVEN IS CONTRARY TO 
ALL THE IMPULSES WHICH GOVERN 
THE CONDUCT OF MEN OF ORDINARY 
IN'rELLIGENCE. IT vVAS TH]J DUTY 
OF THE DEFENDANT TO GIVE ADE-
QUATE ,¥ARNING OJ? THE APPROACH 
OF THE CAR. IF THIS COULD HA VE 
BEEN DONE ONLY BY HAVING A MAN 
WITH A LANTERN ON THE LADDER 
AT THE END OF THE CAR, THAT PRE-
CAUTION SHOULD HAVE BEEN 
ADOPTED. 

In the case of Albanese v. Central Railroad 
of N. J. reported supra, it appeared that the 
deceased met his death while at work between 
the rails shoveling away some of the said 
which had slipped down upon the track, by 
being struck by a train, coming from the 
Broad Street station, without warning by bell 
or whistle. On page 242 the court said, 
"That it was the duty of the defendant, hav-
ing undertaken to elevate its tracks while 
using them for the passage of trains, to take 
reasonable care for the safety of workmen 
who, in the prosecution of the work, might be 
on or near the tracks, was settled in Dela-
ware, Lackawanna and vVestern Railroad Co. 
v. Hardy, 30 Vroom 35, 562. In the present 
case the fact that there was no custom to give 
signals and that no instructions were issued 
to workmen about the approach of trains 
may have resulted from a belief that, ordin-
arily, the workmen were exposed to no 
danger which, with reasonable care they 
could not avoid, that, ordinarily. they could 
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"look out for themselves," bid it surely 
woitld not induce a workman to expect that, 
if he were actually working on the track in 
sitch a position as prevented his see,ing an 
approaching train, the engineer of the train, 
having the workman in sight, would fail to 
sound a warning and so run 'hini down. Such 
exceptional conditions reqitired and therefore 
justified the expectation of an audible signal, 
whether signals were customarily given or 
not. It thus becomes evident that, when 
Agostino, in the discharge of his duty, placed 
himself in a position of danger which woidd 
be apparent to the engineers of approaching 
trains, he had a right to expect a warning 
from those engineers. If there be a right to 
expect a warning, it makes no difference in 
principle whether the right springs from cits-
tom, as in Harmer's case, or from usital con-
ditions as Hardy's case, and under such cir-
ciimstances questions concerning the assimip-
tion of risk and contribiltory negligence 
cannot be decided by the court against the 
party infured. They are for the jury. 
In the case of D 'Agostino v. Pennslyvania R. 
R. reported supra, it appeared that the plain-
toff 's intestate was employed by the defend-
ant as a track laborer, and that he was en-
gaged in sorting loose stones from the earth 
on track No. 5, which ·was the drill track, 
and thrm,ving the stones, when sorted, on 
track No. 4, which is the westbound passenger 
track. "WHILE AT vVORK THE DECEAS-
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ED vV AS NECESSARILY RE~NT OVER. 
~E CO-OLD Norr, 013"' COURSE, DEVOTE 
HIS ATTENTION TO HIS WORK AND 
THE APPROACHING TRAINS AT THE 
SAME TIME. The court on page 359 said, 
'' The proof in the cause shows that there 
was a foreman and an assistant foreman 
present, who did not actually engage in the 
work, but only acted as superintendents. rrhe 
proof was that the foreman of gangs of men 
at work, as the deceased and his fellow-
laborers were at the time he was killed, vvere 
accustomed, upon the approach of a train, to 
call out to the men, 'Look out on Track No. 
3.' 'Look out on Track No. 4,' or whatever 
track it happened to be upon which the train 
was approaching. IT IS CLEAR THAT 
THE MEN RELIED UPON rrHIS wARN-
ING, AND IT IS EQUALLY CLEAR 
THAT IT WAS THE CUSTOM OF THI~ 
COMP ANY TO GIVE. IT IS CONCEDED 
rrHArr vVH~JN rrHE DE~CEASED \VAS 
KILLED BY THE BACKING UPON HIM 
OF A FREIGHT ENGINE ON TRACK NO. 
5 NO SUCH WARNING WAS GIVEN. 
BOTH THE FOREMAN AND HIS AS-
SISTANT were absent at the time. They 
were at the ''shanty,'' some distance away. It 
was testified by the foreman that it was tho 
custom, when he left the men unprotected, 
owing to his going on some temporary duty, 
for him to warri them of his leaving and to 
caution them to look out for themselves; to 
call out to them, 'Now, boys, look out.' He 
says he did this on this day, but it appears 
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by the pTOof that if he called at all he did 
not call so that all heard, and that the de-
ceased was too far away to hear if he did 
so call. On this state of facts we think that 
the cleceasecl hacl a right to rely upon the 
fact that, if there was any clanger from an 
approaching train the c11;stomary warning 
woulcl be given. There was no error in the 
refusal to nonsuit or to direct a verdict for 
the clef enclants. Where a workman in t'he 
discharge of his cluty has placecl himself in 
a position of probable danger, and where he 
has a right to expect a warning before the 
danger becomes actual, and he is injured be-
caitse no warning was given, the qitestion 
whether he assumed the risk or was guilty 
of contributory negligence cannot be decided 
by the coitrt. Albanese v. Central Railroad 
Co., 41 Vroom 241; Hamer v. Reed Apart-
ment Co. 39 Id. 332. Under the proof this 
case cannot be distinguished on principle 
from that of the Belleville Stone Co. v. 
Mooney, 32 Vroom 253. In that case it was 
held, ·wHERE THE GIVING OF AW ARN-
ING WAS EMBRACED IN THE DUTY 
OWED BY THE EMPLOYER TO THE 
EMPLOYE IN ORDER THAT THE 
PLACE WHERE THE EMPLOYER SETS 
THE EMPLOYE TO WORK MAY BE 
KEPT SAFE, THAT THE FAILURE OF 
THE FOREMAN TO DISCHARGE THIS 
DUTY CAREFULLY WAS IMPUTABLE 
TO THE EMPLOYER, AND THAT SUCH 
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:B..,AILURE WAS NOT ONE OF THE OB-
VIOUS DANGERS OF WHICH THE EM-
PLOYE ASSUM1£D THE RISK. It was 
strongly contended in this case that the 
danger to the deceased of being run over 
was clearly an obvious one. On this point, 
in Belleville Stone Co. v. Mooney, Mr. J us-
tice Dixon says: '' Nor will the doctrine that 
servants assume the obvi.ous risks of their 
employment save the defendant in this case, 
for that doctrine is not applicable to risks 
arising from negligence in the discharge of 
the master's duty to his servant. No doubt 
the plaintiff took the risks of the system 
under which he knew the quarry was vrnrked. 
He could not be heard to complain that 
places of refuge close at hand were not pro-
vided, or that other possible precautions 
which he saw were not in use were omitted. 
BUT HE HAD A RIGHT TO EXPECT 
rrHAT THE PRECAUTIONS WHICH 
THE DEF.ENDANT HAD PROVIDED 
FOR THE SECURITY OF THE Ql~ARRY-
MEN SHOULD BE CAREFULLY OB-
SERVED, AND HE DID NOT ASSUME 
THE RISK OF A NEGLIGENT OBSER-
VANCE.'' 

In the case of Stiedler v. Pennslyvania R. R. 
reported supra, the court on page 199 says, 
It is also contended that no or not sufficient 
negligence was proven, and that plaintiff as-
sumed the risks incident to his work. We 
think there was ample proof in the case from 
which a jury might infer negligence upon 
the part of the co-employe. Such negligence 
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is contemplated as the basis under the federal 
act; and the common law doctrine of assump-
tion of risk from the negligence of fellow-
servants is thereby abolished, and the plain-
tiff's contributory negligence p r e s en t s 
merely a basis for the reduction of damages, 
based upon the rule heretofore peculiar to 
admiralty. (Section•:) of the act). Santom-
assimo v. N. Y. S. & Western R. R. N. J. L. 
10; Grybowski v. Erie Railroad Co. 88 Id. 1; 
affirmed in this court, 89 Id. 361. These ad-
}1.,idications are also declarati'1.)e of the propo-
sition that upon a state of facts no more 
cogent or persiias 1ive than that siibmitted in 
the case at bar, the determination of the 
qiiestion of negligence was properly siib-
mittecl to the jury. 

In the leading case of Germanus v. Lehigh 
Valley Railroad Co. reported supra, it ap-
peared that the plaintiff's intestate was one 
of n gang of laborers in the employ of the 
defendant company, who on the day of the 
accident was working on the eastbound track, 
·with his back toward the direction from 
·which trains ,vould come, and he was killed 
by being run down by a special engine run-
ning on the eastbound track, and when he was 
struck he was bending forward, working with 
his pick. It was claimed by the engineer that 
the bell was rung and the whistle blown from 
Roselle until the deceased was struck. The 
testirnony on the part of the plaintiff, was 
that no signals icere given of the approach of 
the engine. The court on page 664 said, '' Ac-
cording to the evidence of the plaintiff's 
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witnesses it was the custom of the foreman 
to call out to the men to look out on the ap-
proach of trains, and even to push them away 
if they didn't move in time, but that on this 
occasion no warning at all was given by the 
foreman. The foreman, Kutora, testified 
that he had given two warnings, and was 
corroborated by one of the gang of men. 
,t '"' ,,:, I think the motion to nonsuit was prop-
erly denied. As the case stood when the 
case for the plaintiff was closed there was 
proof uncontradicted that it was the custom 
of the company, by its foreman, to warn men 
working on the tracks, as this gang were, of 
the approach of trains, and that in this par-
ticular instance the warning was not given. 
THE DECEASED HAD THE RIGHT TO 
RELY upon such a warning being given in 
case there was any danger from approaching 
trains. D 'Agostino v. Pennslyvania Rail-
road Co. 43 Vroom 358. IT WAS COR. 
RECTLY HELD IN THAT CASE THAT 
WHERE A WORKMAN, in the d~scharge 
of his duty, has placed himself in a position 
of probable danger, and w'here he has a right 
to expect a warning before the danger be-
comes actual, and he is injured beca1i1,se of no 
warning is given, the question whether he 
assumed the risk or was guilty of contribu-
tory negligence cannot be decideed by the 
coiirt. Albanese v. Central Railroad Co. 41 
Id. 241; Herman v. Reed Apartment Co. 39 
Id. 332. 
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In the case of Tonsellito v. N. Y. C. & H. R. 
R. reported supra, it was stated on page 654 
'' vVe are not concerned on this appeal with 
the question of the relative weight of the 
testimony as to the negligence of the defend-
ant in the operation of its engine or the 
alleged defect of its roadbed. 'rHERE IS 
TESTIMONY IN THE CASE FROM 
vVHICH BOr1~H MAY BE LEGI'rIMNrELY 
INFF__JRRED AS \rVELL AS THE QUES-
TION WHETHER THI~ RISK WAS SO 
OBVIOUS THAT THE PLAINTIFF AS-
SUMED IT. Burns v. Telegraph Co. 70 N. 
J. L. 745. THE wrnIGI-IT AND CREDI-
BILITY OF THIS TES':ril\1:0NY, CON-
TRASTED WFl'H THE FACTS ABDUCT-
ED IN BEHALF OF THrn DJ£FENDANT'S 
CONTENTIONS WERE QUESTIONS 
FOR THE CONSIDERATION OF THE 
JURY. THin MOTIONS FOR A NON-
SUIT AND TO DIRECT A VERDICT FOR 
DEFENDANT vVERE TH HJ REF ORE 
PROPERLY RJ~FUSED. Dickinson v. Erie 
Railroad, 85 N. J. L. 586; Clark v. Public 
Service, 86 Id. 144. 

It is urged by the respondent that the present • 
case is practically in accord with the case of Al-
banese v. Central Railroad, supra, wherein a re-
covery as above set forth was upheld in favor of 
the plaintiff. 

In the case of Cross vs. Spokane, reported 
supra the court on page 455 said : 
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'' But there is here an added element. It was 
shown by the evidence which the triers of the 
fact were entitled to believe, that the train 
which ran down and killed him was operated 
in violation of the rules of the appellant, 
that it was being run in excess of the pre-
scribed speed limit, and that no whistle was 
sound ed either at th~ whistling post placed 
just preceding the point of entry into the 
rock cut in which Cross was killed, or at the 
time of the entry of the train therein, and the 
question is whether this omission of duty was 
but a part of the usual and ordinary risk 
assumed by him, or did it create an unusual 
or extraordinary risk which he did not as-
sume. That the excessive speed of -the train 
and the failure to sound the alarm added to 
the hazard of the employee is hardly to be 
doubted. Being compelled to rely wholly on 
his senses of sight and hearing for his pro-
tection, it was of vital importance to him that 
the operators of trains over the road obeyed 
the rules as to speeds and signals. The dif-
ference between a train going twenty-five 
miles an hour and one going between thirty 
and forty miles an hour when discovered by 
him could easily mean the difference between 
life and death, and, clearly, the sounding of 

· the alarm signals by an approaching train 
was even of more importance to him. 
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POINT FOUR 

The question as to whether any instructions 
were given to the plaintiff's intestate by his su-
perior was a question for the jury to decide. 

The appellant contends that the trial court was 
in error in failing to grant a non-suit and in fail -
ing to grant a motion for a direction of a verdict 
in its favor. The Supreme Court on the rule to 
show cause of the appellant, which decision is re-
ported in 9 N. J. Miscel. Rep. on page 183 held 
that the q1iestion as to whether instructions were 
alleged to have been given by the foreman of the 
defendant railroad company to the plwintiff 's in-
testate iua8 one for the jury. In 1:iew of the fact 
that the plaintiff was in no position to negative 
the testimony so addiiced, it refers us to the cause 
of Schmidt vs . Marconi Wireless Telegraph Com-
pany, 86' N. J. L. 182 and reniarked that the case 
was sub1nitted properly to the jiiry on the qites-
tion as to whether the engineman had failed to 
give the usual and customary warning. If this 
Honorable court is to consider the question as to 
whether any alleged instructions were given the 
respondent contends that it was a question for 
the jury as to whether any instructions were given 
to the plaintiff's intestate in view of the contra -
dictory testimony given by Murphy and Pascrell. 
In the case of Schmidt vs. Marconi ·wireless Tele-
graph Co., supra, which case was decided by your 
Honorable court on page 186 it was said: 
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'' It cannot, therefore, be said that by his 
failure to controvert it he impliedly admitted 
its truth. Of course the testimony of a man 
whose character for truth and integrity is so 
universally known as that of Governor 
Griggs would always be accepted as a correct 
recital of the facts spoken to as he remem-
bered them. But it will hardly do to say that 

- the character of a witness is the determining 
factor upon the question whether the facts 
testified to by him shall be determined by 
the court or by the jury. It cannot be that 
where the character of the witness for truth 
and veracity is known by the court to be un-
impeachable, the facts sought to be estab-
lished by his testimony are to be determined 
by the court, but that where, in the judgment 
of the court, the witness is not entitled to full 
faith and credit, the facts sought to be proved 
by him must be determined by the jury. No 
such rule of evidence exists. In every case 
where the issue depends upon the determina-
tion of facts the existence of which is not 
admitted, the jury, and not the court, must 
determine them.'' 

The above cited case of _Schmidt vs. Marconi 
·wireless Telegraph Co. has been cited with ap-
proval in the cases of McCormack vs. Williams 
88 N. J. L. 173; Klitch vs. Betts, 89 N. ,J. L. 356; 
Second National Bank vs. Smith, 91 N. J. L. 537; 
Cronecker vs. Hall, 92 N. J. L. 458; State vs. 
Lanto 98 N. J. L. 412; State vs. Kaspowitz 98 
N. J. L. 550; Mohawk Dres Co. vs. Michlaeis 1 N. 
J. Misc. R. 24. 
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POINT FIVE 

Respondent contends that if t'he plaintiff's 
intestate was partly responsible for the accident 
that that would only go to the qitestion of con-
tributory negligence. 

There might be some merit in the argument 
that if the accident in question was partly caused 
by reason of the acts of the plaintiff's intestate 
that that would amount to contributory negligence 
on the part of the plaintiff's intestate. In that 
event, the respondent would still be entitled to a 
recovery and under the Federal Employers' Lia -
bility Act, the question of contributory negligence 
only goes to the mitigation of damages and does 
not preclude a recovery on the part of the plain-
tiff. Furthermore, the question of contributory 
negligence was determined by the Supreme Court 
on the appellant's rule to show cause wherein it 
alleged that the trial court was in error when it 
charged the jury respecting the question of con-
tributory negligence. The Supreme Court decided 
that in view of the appellant's fojlure to take an 
exception to the charge that it was precluded from 
raising any question respecting contributory neg-
ligence. 

rrhe contention of the appellant that the acts 
of the defendant amounted to negligence on his 
part and therefore, precludes a recovery by his 
administratrix is inconsistent with the allegations 
contained in the answer heretofore filed by the 
appellant in that under the second defense to the 
first court, it is recited as follows: 

"Plaintiff's intestate was guilty of contributory 
negligence in the following particulars, viz : 
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(a) In failing and neglecting to take due and 
proper precautions for his own safety as required 
by defendant's rules. 

(b) In failing and neglecting to look for the 
approach of the trains or train and engines or 
engine referred to in the complaint, in violation 
of defendant's rules. · 

( c) In ta.king a position so close to the track 
on which the train or engine which it is alleged 
ran plaintiff's intestate down was running as to 
endanger the safety of said intestate. 

Under present circumstances, the appellant is 
in no position at this time to contend that the ac-
cident was due to the sole negligence of the plain-
tiff's intestate, having once alleged and contended 
in the trial court that plaintiff's intestate was 
guilty of contributory negligence. 

POINT SIX 

The authorities cited by the appellant under 
point 2 are not applicable to the present case. 

The appellant cites the cases of Pastor vs. 
Pennslyvania Railroad Co. 43 Federal Reporter 
( 2D) 908; Southern Railway Co. vs. Hylton 37 
Federal Reporter (2D) 843; and Northern Rail-
road vs. Nyles 24 U. S. 244; Davis vs. Kennedy 
266 U. S. 147 and Unadilla Valley Railway Co. 
vs. Caldine ~78 U. S. 139; and it is the contention 
of the respondent that these cases do not apply 
to the present case in that the facts are different 
that the cited cases. The persons involved in the 
cited cases were either engineers or brakemen, 
and did not take into consideration a track-
walker. The cited authorities seem to hold that 
the injured party could still operate his train and 
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at the same time obey any instructions given to 
him. This is not true of the present case for the 
reason that the plaintiff's intestate was working 
just prior to the accident on a track of the de-
fendant railroad company. How can we then say 
that he was in a position to obey any alleged in-
stritctions to look out for or watch out for trains 
while thus employed? This would be contrary to 
the case of D 'Agostino vs. Pennslyvania Rail -
road supra, and Nestico vs. D. L. & W. Railroad, 
supra. The gi0t of those cases is that t'he worker 
co,uld not look out for trains and at the same time 
perf orrn his work on behalf of the railroad com -
pany. 

The appellant in its brief stated that the diso -
bedience of the plaintiff's intestate of the instruc-
tions given to him was the cause of the accide1~t 
and that, if he had obeyed these instructions, the 
accident would have been averted. As before 
stated, it woiild have been inipossible for the 
plaintiff's intestate to "look out" or "watch out" 
for trains and at same time perform his labors 
for the defendant company. It was his ditty to 

' grease the track, and that was what he was doing 
at the tirne of the accident. It is the respondent's 
contention that there was a custom to warn and 
that the pla ,intiff 's intestate relied upon this 
C'ustom and that the accident in question was 
caused by the negligence in whole or in part of the 
defendant railroad company in failing to make 
the proper observation and to give the usual and 
customary warning to him. If the warning were 
given, the accident in question would never have 
happened. 
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The respondent, therefore, respectfully urges 
that the judgment of the Supreme Court should 
be affirmed, for the following reasons: 

1. That the points now raised by the appellant 
were disposed of by the Sumpeme Court in De 
Rose vs. D L & W Railroad reported supra and is 
res judicata as far as this Honorable Court is 
concerned. 

2. That if this honorable court decides that 
it is not res judicata, then it is contended by re-
spondent that the accident was caused by the sole 
negligence of the defendant railroad company. 

3. That the questions respecting the negli-
gence of the railroad company were for the jury 
to be determined. 

4. That if there was any disobedience of in-
structions, that that would possibly go to the 
question of contributory negligence, which ques-
tion was disposed of l;)y the Supreme Court on 
the appellant's rule to show cause. 

Respectfully submitted. 

JOHN 0. BENSON, 

Attorney and of counsel for 

Respondent 
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