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Brief for Plaintiffs in Error.
These writs of error bring up the judgments and 

proceedings of the Supreme Court in two cases 
which were commenced by the filing of informa-
tions in the nature of a quo warranto. The pro-
ceedings below were brought to test the title of the 
defendants to the office of Excise Commissioners
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for Jersey City. The defendants were appointed 
Excise Commissioners by the Court of Common 
Pleas of Hudson County under Section 5 of Chap-
ter 114 of the Session Laws of 1906 (P. L. 1906, 
pp. 199, 205), The cases were argued before Jus-
tices Port, Reed and Trenchard, and judgment of 
ouster was given. The opinion, which was deliv-
ered by Mr. Justice Reed, is reported in 64 Atl. 
Rep., p. 475.

The defendants in error gave notice of a motion 
to be made at the opening day of the present term 
of this Court to strike out the third and fourth as-
signments of error, on the ground that such assign-
ments are based upon facts which were not brought 
to the attention of the Court below. The argu-
ment of this motion was postponed by consent 
until the argument of the case.

The third and fourth assignments (cases p. 11) 
are that the information ought to have been ex-
hibited and the proceedings brought thereunder at 
the instance of and in the name of the Attorney 
General, and that the Court had no authority to de-
termine that the relators were entitled to the office 
of Excise Commissioners.

The grounds of the motion are first, that the in-
formation in the Daudt case was filed under the 
leave of the Court by an order made in the p i esence 
of the defendant’s attorney, and that no exception 
was made to the order, and in the Henry case that 
the information was filed under the leave of the 
Court by an order made upon the consent of the de-
fendant’s attorney. It is true that in the former- 
case the order granting leave to file the informa-
tion was made in the presence of the defendant’s 
attorney, but it was against his protest. It is also 
true that the order granting leave to file the infor-
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mation in the latter case recites that it was upon 
the consent of the defendant’s attorney and counsel 
for Henry does not intend to attempt to modify by 
affidavit the recitals of an order; but the fact is 
that the only consent made was as to the time for 
the argument. The three justices were sitting at 
Jersey City to hear the case on certiorari. They 
dismissed the writ on motion on the ground that 
the matter was a contest over offices, and the 
proper remedy was by information in the nature of 
a quo warranto. Counsel for the prosecutors evi-
dently anticipating this result had prepared peti-
tions and informations and at once made applica-
tion for leave to file informations. The Court 
made the order. The only consent made by coun-
sel for Henry was as to the time for argument of 
the cases on information, and upon such consent 
the Court fixed the date for argument.

But whether the order was made in the presence 
of counsel, in one case, or by his consent in the 
other, is not material. I f  the information were 
filed in the name of private relators, when they 
ought to have been filed in the name of the Attorney 
General, the fact that they wtre filed by leave 
made in the presence of counsel, or by his consent, 
would not make the order valid.

The second ground of the motion was that the 
question whether the informations should be filed 
in the name of private relators, or of the Attorney 
General, was not brought to the attention of the 
Court below.

Of course, the rule is well settled that a party 
shall not be heard in the Appellate Court on a 
point not taken or a matter not raised or considered 
in the Court below.

But an Appellate Court will take notice of an ob-
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jection raised for the first time on appeal, which 
would have destroyed the foundation of the action,, 
or where there has been a want of jurisdiction or 
in case of a void judgment.

Am. & Eng. Enc. of Law, 1st Ed., Vol. 1, 
p. 624, and cases cited.

Whether the information should he filed by pri-
vate relators or by the Attorney General is such a 
question. It is a question of jurisdiction, and one 
which the Court would take notice of on its own 
motion, and may be raised here, notwithstanding 
the fact that it was not raised below. And, further-
more, the demurrer does of itself raise the question.

The informations were filed by private relators. 
They do not set forth the act under which the rela-
tors claim the office, but they do not set forth the 
appointment and qualification of the defendants as 
members of the Board of Excise Commissioners 
under the provisions of Section 5 of the Statute of
1906.

To the information in eajh case the defendant 
demurred.

T h e  in fo rm ation  sh ou ld  h ave  been  filed  a t the  in -

stance  o f  an d  in  the  n am e o f  the  A tto rn e y  G e n e ra l.

The ground of the attack upon the right of the 
defendants to hold the office was that the act under 
which they were appointed was unconstitutional. 
In other words the relators attack the legal exist-
ence of the office of Excise Commissioners.

When proceedings attack not only the title to 
office, but also the legal existence of the office itself, 
the information must be filed in the name of the 
Attorney General.

State vs. Seymour, 40 Vr., 606.
Holloway vs. Dickinson, 40 Vr., 72.



This principle is established by a long line of de-
cisions. In the case of Holloway y s . Dickinson 
supra, Mr. Justice Pitney holds that members of a 
de facto board of education, organized under the 
General School Law of 1902, cannot be ousted at 
the instance of a private relator in quo warranto, 
on the ground that such board of education has no 
legal corporate existence. That case was decided 
on demurrer to an information which was filed 
under leave of the Court by a private relator.

The relators in the case at bar attack not only 
the title of the defendants but the legal existence 
of the office because the statute is unconstitutional. 
Such an attack, we insist, must be made by the 
Attorney General acting in his public capacity as a 
representative of people of the State.

T h e  S u p rem e C ou rt could not determ ine un der  

th e  p lead in g s  th at the  re lato rs w e re  entitled  to the  

office.

Under Section 12 of the quo warranto Act of 
1903, the Court could give judgment that the re-
lators, if they were also claimants, were entitled to 
the office, provided the writ, return and pleadings 
were properly framed for the purpose.

Lane vs. Otis, 39 Vr., 656.

The informations in the cases at bar do not set 
forth the act under which the relators claim the 
office. They say that the relators were duly ap 
pointed Excise Commissioners for the City of Jersey 
City for terms which had not expired, and that 
they had duly qualified as such commissioners. It 
is true that the demurrers admit the facts stated in 
the informations, but the title of the claimants to 
the office must appear to enable the Court to de-
termine that the relators are entitled to the office.
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The validity of the act of 1906 is assailed for 
four chief reasons.

T h e  first a ttack  is th a t the act is  uncon stitu tiona l 

because  it seeks to im pose upon  the  ju d i-

c ia ry  an  adm in istra tive  o r execu tive  fu n c -

tion  o f  G overnm ent.

This question is no longer open to discussion 
in this State. It was decided by the Court of Ap-
peals in Ross vs. Freeholders of Essex, 40 Vr., 291, 
that the Legislature had constitutional authority 
to confer upon the Justices of the Supreme Court 
the power of appointing park commissioners. This 
case is decisive of the case at bar. The act in ques-
tion is not invalid for this reason.

T h e  second an d  th ird  a ttacks a ga in s t  the  va lid ity  

o f  the  act a re  th a t it em braces m ore  th an  

one ob ject, an d  th at the  ob ject is not stated  

in  its title.

The title of the act is as follows:

A  supplement to an act entitled “ An act to regu-
late the sale of spirituous, vinous, malt and brewed 
liquors, and to repeal an act entitled ‘An act to 
regulate the sale of intoxicating and brewed liquors,’ 
passed March seventh, one thousand eight hun-
dred and eighty-eight,”  approved March twen-
tieth, one thousand eight hundred and eighty-nine.

The object of the act of 1889 (P. L. 1889, p. 77), 
to which the act of 1906 is a supplement, is to regu-
late the sale of liquors. The supplement of 1906 
also regulates the sale of liquors, and by its fifth 
section provides the machinery by which the provi-
sions of the supplement are to be carried out.

The ordinary meaning of the word “ supplement’’
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doubtless is “ supplying by addition of what is 
wanting.”

In Rahway Savings Institution vs. Rahway, 24 
Vr., 48, 51, the word is said to have a special and 
broader meaning than the ordinary one, and covers 
every species of amendatory legislation which goes 
to complete the legislative scheme.

I f  the title to the act fairly points out the object 
of the legislation it is sufficient.

Walter vs. Union, 14 Vr., 350.

Van Riper vs. North Plainfield, 14 Vr., 349.

The constitutional clause in question does not 
compel the means or method of attaining the legis-
lative object to be set out in the title, but will be 
satisfied if  the title fairly indicates the general ob-
ject.

Bumsted vs. Govern, 18 Vr., 368.

It is only in a plain case that the statute will be 
declared invalid because its title does not express 
the object of the law.

Richard vs. Hammer, 13 Vr., 435.

In the case last cited the statute was an act en-
titled “ An act regulating the assessment and re-
vision of taxes in cities of this State,” it was held 
to be competent to include the provisions changing 
the mode of appointing members of the boards of 
assessment and revision.

In Warner vs. Hoagland,-22 Vr., 62, under an 
act entitled, “ An act concerning the construction, 
care and improvement of the public ways, parks 
and sewers in certain of the cities of this State, and 
assessment for the same,” powers concerning this



subject were conferred upon the Common Council 
or Board of Aldermen. A  section of the statute 
provides that the office of every officer, commission 
or board possessing any of the powers mentioned in 
the act should cease, determine and be abolished. 
It was held that abolishing the office of other offi-
cers having the jurisdiction and power conferred on 
the Common Council or Board of Aldermen was 
cognate to the object of the act and that the pur-
pose to abolish such offices need not be expressly 
mentioned in the title of the act.

See also Boorum vs. Connelly, 37 Vr., 197.

In Riley vs. Trenton, 22 Y r  , 498, the title of 
the act is: ‘ ‘An act to establish an Excise Depart-
ment in cities of this State.” The first section gave 
the Board the power to regulate and prohibit traffic 
in liquors. It was held that the title was broad 
enough to cover any regulation of the liquor traffic.

That fees for licenses when granted and under 
what circumstances such licenses shall be wholly 
refused are kindred subjects which pertain to the 
regulation of the liquor traffic and that they may 
be dealt with in a single act by the Legislature was 
held in Paul vs. Gloucester, 21 Vr., 591.

It is respectfully submitted that the title to the 
act fairly points out the object of the legislation 
and is sufficient, and further that the statute does 
not contain more than one object.

T h e  fo u rth  poin t o f  a ttack  is th at it con traven es  

th e  section  o f  the  C onstitu tion  re la tive  to  

specia l leg is la t io n  an d  r e g u la t in g  the  in -

te rn a l a ffa irs  o f  tow n s an d  counties. In  

o th e r w ords , the  re la to rs  contend  th at th e  

statu te  is special leg is la tion .

Section 5 of this act provides that, “ Hereafter,



9

ill all instances where Excise Commissioners are 
now, by law appointed by the Mayor or governing 
body of any municipality in this State, such com-
missioners shall be appointed by the Court of Com-
mon Pleas of the County in which such municipal-
ity is located, and the term of office of all such Ex-
cise Commissioners now holding office shall cease 
and terminate at the expiration o f twenty days 
after this act taxes effect, and the appointments 
first made under this act shall be to fill the unex-
pired term of such Excise Commissioners.”

The relators contend that the classification of 
municipalities for this purpose into those where 
Excise Commissioners are appointed by the Mayor 
or governing body and those where the Excise Com-
missioners are not so appointed is an illegal classifi-
cation under the Constitntion. Such a classification 
amounts to the division of municipalities into those 
where the#Excise Commissioners are appointed and 
into those where they are elected. The legislative 
purpose in this enactment was obviously to preserve 
the elective system in those municipalities where it 
existed under a permissive act (P. L. 1902, p. 628), 
and to provide a different method of appointment in 
those municipalities where the appointive system 
existed. I f  this classification has a reasonable re-
lation to the purpose of the law it is valid.

It has been settled by the decision of the Court 
of Errors and Appeals in McArdle vs. Jersey City, 
'37 Vr., 590, that an Excise law which applies only 
to cities of the first class is general and not special 
within the meaning of the Constitution.

It follows, then fore, that some classification of 
piynicipalities for the purpose of excise legislation 
W valid. It is not necessary that the classification 
snail be on a basis of population. Any other classi- 
fijation which has a reasonable relation to the



10

necessities or proprieties of municipal government 
is just as valid.

<
Richards vs. Hammer, 13 Vr., 435.

The division of municipalities for the purpose of 
excise legislation into those where excise hoards 
are appointive and into those where they are elect-
ive is not illusive or arbitrary. It  may be that in 
the more populous districts the necessities of gov-
ernment would make the appointive system proper 
and in the less populous districts would render the 
elective system proper. Such a classification, it 
seems to us, has a reasonable relation to the subject 
matter of legislation.

Whether the basis of classification is wise or ju-
dicious or whether it w ill operate as fairly as some 
other that might be adopted, is a question for the 
Legislature and not for the Court.

Paul vs. Gloucester, 21 Vr., 585, 595.

B u t  the  v a lid ity  o f  th e  act does not n ecessa rily  

depend  upon  such  c lassification.

The question before the Courtis the judicial con-
struction of the act to ascertain the legislative in-
tent. The presumption is in favor of the validity 
of the statute. Authorities need not be cited for 
the rule of construction that the act should be so 
construed, if  reasonably possible, as to render it 
constitutional rather than to render it violative of 
the fundamental law.

What is the legislative meaning of the act? Ob-
viously the language is clumsy. But the plain 
legislative intent is that in all classes of cities 
where Excise Commissioners are now (at the time 
of enactment) by law appointed by the Meyor or
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governing body they shall be appointed by the 
Court of Common Pleas. The act is not restricted 
to those municipalities in which the appointment of 
Excise Commissioners was made by the Mayor or 
governing body at the time of its enactment. In 
other words, the use of the word ‘ ‘now” does not 
invalidate the act. The Legislature must enact 
laws for the present conditions, and if it does this 
by a general law, such legislation is not special.

The act applies to all municipalities which in the 
future may come into the class which at the time 
ot this enactment had an Excise Board appointed 
by the Mayor or governing body. It would have 
been absurd to insert the word “ hereafter” after 
the word “ now” so that the act would read: “ In 
all instances where Excise Commissioners are now, 
or hereafter bylaw appointed by the Mayor or gov-
erning body, they shall be appointed by the Court 
of Common Pleas.”  That would have been a con-
tradiction in terms. This act simply repeals by im-
plication all laws authorizing the appointment of 
Excise Commissioners by the Mayor or governing 
body, and enacts that in all such instances Excise 
Commissioners shall be appointed by the Court of 
Common Pleas.

This was within the legislative power under the 
constitution.

It was settled In re Haynes, 25 V r., 6, 26, that 
the Legislature may pass a valid act authorizing 
the appointment of one officer in the place of an-
other, and this can be done without enumerating 
his powers in such an enactment.

See also In re Cleveland, 23 Vr., 188, 195.

Excise Boards appointed under an act of 1906 
are vested with the same powers and duties as
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those appointed by mayors or governing bodies. 
These powers are enumerated in the act of 1903.

I f  the act of 1906 repeals the Elizabeth charter 
in this particular, it does not make this act local or 
special.

An act is not local or special if while applying 
to cities of the first-class it happens to apply to 
cities of another class whose charters came into 
existence before the recent amendments to the con-
stitution where there is a departure from the uni-
form rule which makes the law universal.

In re Cleveland, 23 Vr., 188, 197, Mr. Justice 
Van Syckel says: “ The fact that some cities are 
not in a condition to accept the act, does not arise 
out of any special or local character of the act itself, 
but out of the dissimilarity of the various charters 
which came into existence before the recent amend-
ments to the constitution.”

T h e  act in  question  a ffects a ll appo in tive  E x c ise  

B o ard s .

A  careful examination of all the statutes relative 
to the appointment of excise boards fails to disclose 
any other method of appointment than by the 
Mayor or governing body of a municipality or by 
the Court of Common Pleas.

The Legislature of nineteen hundred and one 
adopted a uniform scheme relative to the establish-
ment of excise departments in cities and incorpo 
rated towns of this State. The first act is entitled 
“ An act to establish an excise department in incor-
porated towns and cities in this State” (P. L. 1901. 
p. 239). The act provides that the Common Coun-
cil or other governing body or city, except cities of 
the first class, may by ordinance establish an Ex-
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cise Board, which shall be appointed by the Court 
of Common Pleas of the County in which the town 
or city is located. This act was under review in 
Schwartz vs. Dover, 41 Vr., 502. It was attacked 
as special legislation regulating the internal affairs 
of municipalities, on the ground that it excepted 
from its operation ‘cities of the first class. But it 
was upheld.

The second act is entitled, “ An act to establish 
an Excise Department in cities of the first class in 
this State”  (P. L. 1901, p. 408). It established a 
Board of Excise Commissioners o f four persons in 
cities of the first class and provided for their elec-
tion. The two persons receiving the highest num-
ber of votes were to be elected.

The act was under review in McArdle vs. Jersey 
City, 37 V r., 590. It was there held that the ex-
cise law which applies only to cities of the first 
class is general and not special within the meaning 
of the Constitution. But the act was declared 
unconstitutional by reason of its elective pro 
vision.

B y  these  tw o  statu tes the  L e g is la tu re  p rov ided  fo r  

a ll c lasses o f  tow n s an d  cities. It  estab -

lished  a  u n ifo rm  system . T h is  un iform ity  

h as not been  destroyed  b y  subsequen t  

statu tes.

In nineteen hundred and two an act was passed 
entitled “ An act to establish excise departments in 
the cities of the first class in this State” (P. L. 
1902, p. 480). It established a board of four Excise 
Commissioners in cities of the first class, to be ap-
pointed by the Mayor.

In the same year (1902) an act was passed en-
titled “ An act to establish an Excise Department



14

in cities of this State” (P. L. 1902, p. 628), which 
provided that the Common Council or other gov-
erning board may establish an elective hoard of Ex-
cise Commissioners, to consist of five members.

This act was under review in Fitzgerald vs. Jer-
sey City, 40 Vr. 159. But the only question de-
cided was that the “ other governing body,” as ap-
plied to Jersey City, was the Board of Aldermen.

In nineteen hundred and three an act was passed 
(P. L. 1903, p. 369), providing that in all cities of 
the first class the Mayors, within thirty days after 
the act took effect, shall appoint a Board of Excise 
Commissioners, consisting of four membeis. This 
act (Section 7) provided that upon the appointment 
and organization of the Board provided for under 
the act any other board having charge of excise 
matters should cease and determine. This statute 
re established the appointive system.

The next statute pertaining to the appointment 
of Excise Commissioners is the act of 1906, which, 
as we have pointed out, simply changes the method 
of appointment from the Mayor or governing body 
to the Court of Common Pleas.

The cities of Trenton and Camden have put in 
operation the provisions of P. L. 1902, 626, which 
provide for elective Excise Boards. This fact does 
not destroy the validity of an act providing for 
the change in the appointment from one power to 
another.

In the City of Elizabeth, under an amendment to 
its charter approved March 18th, 1870 (P. L. 1870. 
754), the exclusive power to grant licenses to persons 
to keep inns and taverns and victualing houses with 
the privilege o f  retailing spirituous liquors within the 
said city was vested in a Board of Excise to consist
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of thë Mayor and four persons to be appointed by 
the City Council.

Chapter 41 of the Laws of 1892 (P. L. 1892, p. 
60), repealed the provision of the Elizabeth charter 
by which the Mayor was a member of the Excise 
Board.

It is to be noted that the excise board appointed 
by this provision of the charter has power to grant 
licenses to keep inns and taverns and victualing 
houses, with the privilege of retailing spirituous 
liquors. It has not. the power of a general excise 
board.

The act of 1906 does not destroy the uniformity 
in the system of legislation relative to such ap-
pointments. It re-invests the Court of Common 
Pleas with its ancient jurisdiction over excise mat-
ters. It simply changes in a uniform manner the 
method of appointment from the Mayor or govern-
ing body of the municipality to the Court of Com-
mon Pleas of the County in which the municipality 
is located. I f  there was lack of uniformity in the 
appointing power of Excise Commissioners created 
by other acts, that lack of uniformity is not in-
creased by the statute under review. The act under 
review takes the appointment from the Mayor or 
governing body in all such municipalities and vests 
it in the Court of Common Pleas. It does not 
destroy uniformity; it tends to preserve it.

I f  the effect of a law is to lead to uniformity it 
w ill be supported.

Bumsted vs. Govern, 18 Vr., 368.

Van Riper vs. Parsons, 11 Vr., 123.

Sutterly vs. Camden Common Pleas, 12 Vr., 
495.

Tiger vs. Morris Common Pleas, 13 V r., 631.



Hines vs. Freeholders of Essex, 16 V r.,’ 504.

Nothing of a special or local character appears on 
the face of the law. Its terms embrace all appoint-
ments of Excise Commissioners by the Mayor or 
governing body of the municipality, and includes 
all appointive Excise Boards.

Where an act is in part constitutional, and in 
part unconstitutional, if  the parts are wholly inde-
pendent of each other, that which is constitutional 
may stand and that which is unconstitutional may 
be rejected.

McArdle vs. Jersey City, 37 Vr., 590.

Section 5 of the act of 1906 is independent of 
the other provisions of the act, and if they or any 
of them are invalid it may be held valid.

The judgments of the Supreme Court should be 
reversed.

March Term, 1907.

JOHN W . QUEEN, 
Attorney for Archibald M. Henry.

H OW ARD R. CRUSE, 
Attorney for Philip J. Daudt.
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These cases were brought before the Supreme 
Court on informations in the nature of quo war-
ranto, instituted under section 4 of the act relat-
ing to informations in the nature of a quo war-
ranto, revision of 1903, approved April 8th, 1903, 
and the sole question determined by the Supreme 
Court was the constitutionality of the section of 
the act under which the defendants were appoint-
ed to office, to wit, Section 5, Chapter 114, Laws 
1906.

F IR ST : The plaintiffs in error have assigned 
as error that the informations should have been 
in the name of the Attorney General and the pro-
ceedings should have been brought thereunder at 
the instance and in the name of the Attorney Gen-
eral of the State of New Jersey.
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A  motion was made at the opening of the pres-
ent term and was continued until the argument 
to strike out the assignment upon the grounds

(a) As will appear by the affidavit and the or-
der in the supplemental case, the informations 
were filed by leave of court obtained in the pres-
ence of the defendants and made upon petition of 
the relators and in the Henry case not only was 
the order made in the presence of the defendant’s 
counsel but as expressed in the order by his con-
sent.

The object of the information is to get the mat-
ter before the Court.

The informations were properly drawn and 
could have stood as informations filed by the A t-
torney General if  signed by him. I f  the defendants 
desired to insist that the informations were ex-
hibited by an improper party, they should have 
made their objections at the time of the filing of 
the informations or should have moved to strike 
them from the files, or at least should nave plead-
ed in abatement.

Davis v. Davis,28 Vr. 82.

The demurrers put in issue the legality of the 
facts stated in the informations. They do not bring 
in question the right of the relators to exhibit the 
informations.

(b ) Neither of the defendants raised any ques-
tion before the Supreme Court as to the right of 
the relators to exhibit the informations and it is 
a well settled rule that a party shall not be heard 
in the appellate court on a point not taken or a 
matter not raised or considered in the court be 
low.



The point raised by the third assignment does 
not raise a question o f jurisdiction. The Supreme 
Court has complete jurisdiction to deal with the 
situation presented by the informations i f  pre-
sented on the relation of the Attorney [General or 
a private relator. Whether they should be present-
ed by the Attorney General or a private relator is 
a matter o f practice and the defect, i f  any, should 
have been taken advantage o f at the first onnor- 
tunity.

T h e  assignm ent shou ld  th ere fo re  be stricken  out.

B U T  T H E  IN F O R M A T IO N S  W E R E  PR O PE R -
L Y  PR E S E N TE D  ON TH E  R E L A T IO N  OF 
P R IV A T E  R EG U LATO RS.

The informations were exhibited under section 
4 of an act relating to informations in the nature 
of a quo warranto, revision of 1903, which pro-
vides that whenever it is alleged that any person 
usurps, intrudes into or unlawfully holds or exe-
cutes any municipal office or franchise within this 
State, any citizen of this State who believes him-
self lawfully entitled to such office or franchise 
may, as relator, file in the office of the Clerk of the 
Supreme Court, an information in the nature of a 
quo warranto against such person.

The allegation of the informations are that the 
relators are citizens of the State and that they 
were lawfully appointed excise commissioners for 
the City of Jersey City for a term not to expire 
until the 28th day of April, 1907; that they duly 
qualified and exercised the rights and privileges 
of such office and that the defendants upon the 
24th day of July, 1906, having been appo in ted  ex -
cise com m issioners to succeed the re lato rs under 
an act entitled “ An act to regulate the sale of 
spirituous, vinous, malt and brewed liquors,”  and
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to repeal an act, &c. qualified as members of the 
excise board, usurped and intruded upon and now 
unlawfully hold and execute the office of excise 
commissioners in the p lace  an d  stead  o f the re la -

tors.

The ground of the attack upon the right of the 
defendants to hold the office was that section 5 of 
.the act under which they were appointed was un-
constitutional, not h o w e v e r  as stated  b y  counsel 
fo r  the defendants in h is b r ie f  th at there  w a s  no  
office o f excise com m issioner. Section 5 of the act 
referred to does not create  or estab lish  the office 
o f  excise com m issioner. It  merely provides for a 
different method o f appointment to an office al-
ready existing and created under previous laws, 
to wit in Jersey City under Chapter 189 of the 
laws of 1903.

In the ease of the State vs. Seymour, 40 Vr. 606 
and Holloway vs. Dickinson, 40 Vr. 72, the exis-
tence of the office itself was questioned and Mr. 
Justice Pitney in the latter case, on page 74 says 
“ It,( that is the information, ) nowhere avers in terms 
that the respondents claim title to membership in 
that board, nor is such an inference to be derived 
from the facts averred in the information unless 
the force of the act of 1902 is m ere ly  to change  the  
personnel o f the b o a rd  o f education  an d  not to  
estab lish  a  n e w  co rpo rate  b o d y  in  p lace  o f  the fo r -
m er one .”  And the Court proceeds to consider the 
different cases and concludes that the effect 
of the act of 1902 is not to change the personnel 
of the board, but (page 76) is to terminate the cor-
porate existence of all public corporations there-
tofore created for the management and control 
of the public schools in the Cities of this State.

Section 5 o f Chapter 114 of the Laws of 1906 un-
der which the defendants were appointed to office
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provides ‘ ‘Hereafter, in all instance, where evcise 
commissioners are now, by law, appointed by the 
mayor or governing body of any municipality in 
this state, such com m issioners shall be appointed 
by the Court of Common Pleas in the county in 
which such municipality is located and  the term  
o f  office of all such excise commissioners now hold 
ing office shall cease and terminate at the expira-
tion of twenty days after this act takes effect, and  
the appo intm ents first m ade  un der th is act sha ll be  
to fill the u n exp ired  term  o f such excise com m is-
sioner.

There could not have been a more clearly ex-
pressed legislative intent than this that the office 
of excise commissioner was to continue and  the  
change  w as  m ere ly  in  the personnel o f the b o a rd . .

T h e  in fo rm ation s w e re  th ere fo re  p ro p e rly  ex -
h ib ited  b y  the p r iv a te  re lato rs under section 4 o f  
the act concern ing  quo w arran tos.

SECOND: The defendants have assigned for 
error that the Supreme Court determined that the 
relators were entitled to the office of excise com-
missioners of Jersey City.

A  motion was made at the opening of the pres-
ent term and continued to the argument to strike 
out such assigment upon the ground that the ques-
tion was not raised in the Supreme Court and can-
not be taken advantage of on error.

No question was raised in the court below as 
to the right of the court to determine that the re-
lators were entitled to the office of excise commis-
sioners nor was any objection made to the form of 
the judgment. I f  the defendants desired to raise 
this question they should have either brought the 
facts to the attention of the court below or after
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the judgment was entered should have moved to 
reform it.

B u t  the S u p rem e  C ou rt p ro p e r ly  determ ined  
th at the re la to rs  w e re  entitled  to the office.

The informations alleged that the relators were 
duly appointed excise commissioners for the City 
of Jersey City by the mayor for a term not to ex-
pire until the twenty-eighth day of April, nineteen 
hundred and seven. That they had duly qualified 
and exercised the rights and privileges bf such of-
fice; that on or about the twenty-fourth day of 
July, Nineteen hundred and six, the Court of Com-
mon Pleas appointed the defendants to succeed the 
relators under section 5 of Chapter 114 of the 
Laws of 1906 and that the defendants duly quali-
fied as members of the excise board of Jersey City 
unsurped, intruded upon and now unlawfully hold 
and exercises the office of excise commissioner 
in  the p lace  an d  stead  o f  the re lato rs, and the in-
formations, then proceed to set forth the objec-
tions to the appointment of the defendants and 
concludes by avering th a t the re la to rs  a re  still 
r ig h t fu lly  en titled  to  hold, use an d  exerc ise  the  
sa id  office o f  excise com m issioners o f J ersey  C ity , 
a n d  th at the sa id  defendan ts u n la w fu lly  ho ld , use  
an d  exerc ise  such  office to the exclusion  o f  the sa id  
re lato rs.

It  is not necessary that the relators set forth in 
the informations the specific acts under which 
they hold office. The allegations are definite and 
distinct and upon demurrer the relators may rely 
upon any act under which they could be appointed 
by the Mayor of the city. The demurrer admits 
the facts, to wit, that they were appointed by the 
Mayor for a term not to expire until the twenty- 
eighth day of April, nineteen hundred and seven 
and that they were at the time of the appointment
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of the ̂ defendants lawfully exercising the rights 
and privileges of the office and that the defendants 
did usurp and intrude upon such office. The de-
murrer merely puts in issue the constitutionality 
of the act under which the defendants were ap-
pointed. The relators were appointed as Excise 
Commissioners under Chapter 189 of the laws of 
1903 by the Mayor of Jersey City, and the allega-
tions in the informations are sufficient for the 
Court to determine that the relators were entitled 
to the office.

I f  the informations were not full enough objec-
tion should have been made in the Court below 
and the relators compelled to amend.

T h e  Sup rem e C ou rt p ro p e r ly  determ ined that 
the re la to rs  w e re  entitled  to the office.

TH IRD : the first and second assignments of 
error bring up the question as to whether or not 
section 5 of Chapter 114 of the laws of 1906 is un-
constitutional, and upon that point I  respectfully 
submit the brief submitted in the Supreme Court 
and rely upon that and the opinion of Mr. Justice 
Reed in the Supreme Court printed in the Supple-
mental case.

The cases cited in the brief of counsel for plain-
tiffs in error were cited by him in the court below 
and were dealt with by Mr. Justice Reed in his 
opinion.

The Supreme Court held the act unconstitu-
tional upon two grounds.

1st: Because it segregates the municipalities 
into a class consisting of those having excise com-
missioners appointed by the Mayor or governing 
body and into a class including cities having ex-
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cise commissioners not appointed by the Mayor 
or governing body of the municipality, and the 
Court said “ What can be said to distinguish, in 
view of the purpose of this legislation, cities hav-
ing elective boards from cities having appointive 
excise boards ? Reasons based upon population 
may be imagined for supporting a distinction in 
the manner in which members of boards of excise 
shall be elected or appointed. But why in cities of 
the same population and existing under exactly 
the same conditions, a board in one should be 
elective and in another should be appointive seems 
to be a question which admits of no satisfactory 
answer.’ ’ And quoting Justice Dixon in the case 
of Parker vs. Newark, 57 N. J. L. 85, the Co art 
said “ W e are unable to see how the fact that here-
tofore various modes of filling vacancies in the 
governing bodies of municipalities have existed, 
can reasonably be a ground for discriminations 
among them, when the Legislature is proceeding 
to perform its constitutional duty of prescribing 
a general rule for the filling of such vacancies. It 
seems indisputable that a rule proper for one 
must be proper for another irrespective o f pre-
vious methods. M e re  d iffe rence  in  loca l adm in is -
tra tion  u n d e r d iffe r in g  la w s  cannot fo rm  a basis  
fo r  the  c lassification  o f m un ic ipalities , w h ich  w ill,  
in  a  constitu tiona l sense, be  gen era l. It* they 
could, plainly all the evils at which the amerd 
ment of the constitution on this subject was aimed 
might be perpetuated in new legislature.”

2nd: The Supreme Court also found that the act 
was unconstitutional because it was limited to 
those boards whose members are n o w  appointed 
by the Mayor or governing body of the munici-
pality. Under this head I  can add nothing > o my 
former brief and the opinion of Mr. Justice Reed.



I  respectfully submit that the judgment of the 
Supreme Court should he affirmed.

Respectfully submitted,
M ERR ITT  LANE,

Of Counsel with 
Defendants in Error

March Term 1907.
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N O T IC E .

Please take notice that at the opening o f the 
next term o f the Court o f Errors and Appeals, we 
shall move the Court to strike out the third and 
fourth assignment o f errors filed herein upon the' 
ground that such assignment o f errors are based 
upon facts which were not brought to the atten-
tion o f the Court below, and that upon such ap-
plication we shall use an affidavit, a copy o f which 
is hereunto annexed, and the printed case.

Z IE U E N E R  & L A N E , 
Attorneys for P la in tiff in Error. 

To Howard Cruse,
A tty. fo r Defendant in Error.
Dated January 18th, 1907.

A F F I D A V I T .

S T A T E  OF N E W  JE R SE Y ,
C O U N TY  OF HUDSON, SS.:

M erritt Lane, o f fu ll age, being duly sworn, ac 
cording to law, upon his oath deposes and says: 
that he is an attorney and counsellor o f the Su-
preme Court; that he has charge o f the foregoing 
case; that he attended all the hearings before the 
Supreme Court in said matter; that the case was 
heard upon information and demurrer to infor 
mation, and the cause o f demurrer argued before 
the Supreme Court was whether the act o f 1906 
under which the so-called Court Board was ap-
pointed was constitutional; that no other cause o f 
demurrer was argued, and that the case was de-
cided upon the unconstitutionality o f said act; 
that no motion was made to strike the information 
from  the files; that the information was filed as 
w ill appear from  the order on file herein by order 
made in the presence o f the attorney for said 
Ph ilip  J. Daubt, a copy o f which said order is
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hereto annexed; that no exception was taken in 
the Court below to any o f the proceedings in this 
matter; no exception was taken to the judgment; 
that upon the date set for the argument o f said 
case, all parties appeared before the Court and 
were fu lly  heard and the only question argued was 
as to whether on not the act herein mentioned was 
or was not constitutional; that this w ill appear 
also by the rule for judgment, and by the judg-
ment entered herein.

M E R R IT T  LA N E . 
Sworn and subscribed to before 

me this 23rd day o f January,
1907.

E. W . Wenner,
Master in Chancery o f N. J.

O R D E R .

ON M O TIO N  in behalf o f George W . Decker 
upon reading the petition duly verified, in the 
presence o f Howard Cruse, Attorney, for defend-
ant,

IT  IS  O RD ERED that leave be granted to file 
the information in the nature of a quo warranto 
in this cause, and due cause being shown why the 
time for filing pleadings should be shortened,

IT  IS  F U R T H E R  ORDERED that the said de-
fendant plead or demur to the information within 
two days, and that any subsequent pleading be 
filed within one day, o f the filing o f the next pre 
ceeding pleading.

A N D  IT  IS  F U R T H E R  ORDERED that the 
argument be set peremptorily for Tuesday, Au-



gust 7th,. .19Q6y at the Court House in Jersey City, 
at eleven o-¡clock in the forenoon.

By the Court,
J. F R A N K L IN  FO RT,

J. S. C.

Entered July 30th, 1906*.
On motion o f Ziegener & Lane, 

Attorneys.

N O T IC E .

Please take notice that at the opening o f the 
next term o f the Court o f Errors and Appeals, we 
shall move the Court to strike out the third and 
fourth assignment o f errors filed herein upon the 
ground that such assignment o f errors are based 
upon facts which were not brought to the atten-
tion o f the Court below, and that upon such ap-
plication we- shall use an affidavit, a copy o f which 
is hereto annexed, and the printed case.

Z IE G E N E R  & L A N E , 
Attorneys fo r  P la in tiff in Error. 

TO
John W . Queen,

A tty . fo r  Defendant in Error.
Dated January 18th, 1907.

A F F I D A V I T .

S T A T E  O F  N E W  JE R SE Y,
C O U N TY  OF HUDSON, SS.:

M erritt Lane, o f fu ll age, being duly sworn-, ac-
cording to  law, upon his oath deposes and says:



tiiat lie is an attorney and counsellor o f the Su-
preme Court; that he has charge o f the foregoing 
case; that he attended all the hearings before the 
Supreme Court in said matter; that case was h  fird 
upon information and demurrer to information, 
and the cause o f demurrer argued before the Su-
preme Court was whether the act o f 1906 under 
which the co-called Court Board was appointed 
was constitutional; that no other cause o f demur-
rer was argued, and that the case was decided 
upon the unconstitutionality o f said act; that no 
motion was made to strike the information from 
the files; that the information was filed as w ill ap-
pear from  the order on file herein and upon the 
petition o f John Bumsted, and upon the consent 
o f the attorney for said Archibold M.Henry,a copy 
o f which said order is hereto annexed; that no ex-
ception was taken in the Court below to any o f the 
proceedings in this matter; no exception was 
taken to the judgment; that upon the dat* set for 
the argument o f said case, all parties appeared be-
fore the Court and were fu lly  heard and the only 
question argued was as to whether or not the act 
herein mentioned was or was not constitutional; 
that this w ill appear also by the rule for judg-
ment, and by the judgment entered herein.

M E R R IT T  L A N K  
Sworn and subscribed to before 

me this 23rd day o f January,
1907. * *

E. W . Wenner,
Master in Chancery o f N. J.

O R D E R .

ON M O TIO N  in behalf o f John Bumsted upon 
reading the petition duly verified, and upon con-
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sent o f John W . Queen, Attorney for defendant, 
in his presence,

I T  IS  O RD ERED  that leave be granted to file 
the information in the nature o f quo warranto in 
this cause, and due cause being shown why the 
time for filing pleadings should be shortened,

IT  IS  F U R T H E R  ORD ERED  that the said de-
fendant plead or demur to the information within 
two days, and that any subsequent pleading be 
filed within one day o f the filing o f the next pre- 
ceeding pleading.

A N D  I T  IS  F U R T H E R  O RD ERED  that the 
argument be set perem ptorily fo r  Tuesday, A u -
gust 7, 1906, at the Court House in Jersey City, at 
eleven o ’clock in the forenoon.

By the Court,
J. F R A N K L IN  FO RT,

J . * \

Entered July 30th, 1906.
On Motion o f Ziegener & Lane, 

Attorneys.
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O P I N I O N  O F  S U P R E M E  C O U R T .

BU M STED  V. H E N R Y .

D E C K E R  V. D AUD T.

(Supreme Court o f New Jersey, Aug. 11, 1906.)

1. S T A T U T E S — S P E C IA L  L E G IS L A T O R  
C O N S T IT U T IO N A L  L A W .

 ̂Section fifth o f the Act (P . L. 1906, p. 192) pro-
vides that in all instances where excise commis-
sioners are now by law appointed by the mayor or 
other governing body o f any municipality, such 
commissioners shall be appointed by the Court of 
Common Pleas in the County in which such muni-
cipality is located.

Held, that the legislation is unconstitutional be-
cause special and regulative o f the internal affairs 
o f cities.

(Ed. Note) For cases in point, see vol. 44, 
Cent. Dig. Statutes, sec. 103, 113.)

2 SAM E  C LA S S IF IC A T IO N .

I t  is special because it selects for classification 
only such excise commissioners as were then ap-
pointed, without including those who were elec-
tive. I t  is further special in narrowing the class of 
appointive functionaries to such as are now ap-
pointed, regardless o f the possible coming into
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existence o f similar appointive officers in the fu-
ture.

(Ed. Note) For cases in point, see vol. 44,
Dig. Statutes, secs. 79-82, 103, 113.)
(Syllabus by the Court.)

Quo warranto by the State on relation of John 
Bumsted against Archibald M. Henry and by the 
State on relation o f ¡George W . Decker against 
Ph ilip  J. Daudt, Judgment o f ouster.

These are two informations in the nature o f 
writs o f quo warranto instituted by two members 
o f the Excise Board o f  Jersey C ity appointed as 
such by the M ayor o f said city, under the provis-
ions o f P. L. 1903, p. 369. The writs are sued out 
against the defendants who were appointed by the 
Court o f Common Pleas o f Hudson County to suc-
ceed the relators as Excise Commissioners, the ap-
pointments being made by the Court o f Common 
Pleas o f Hudson County under color o f the provis-
ions o f the last section o f the A ct o f 1906, p. 199. 
Judgments o f ouster.

Argued June Term, 1906, before FO RT, 
R E E D  and TR E N C H A R D , JJ.

M erritt Lane, for relators. John W . 
Queen for defendant, Archibald M. Henry. 
Howard R. Cruse, for defendant, Ph ilip  J. 
Daudt.

• REED, J. The right o f the defendants to hold 
the positions o f Excise Commissioners is chal-
lenged upon this single ground, namely: that the 
fifth section o f the A ct o f 1906 (P . L. p. 192) under 
the claimed authority o f which section the ap-
pointment o f the defendants was made by the 
Court o f  Common Pleas o f Hudson County, is un-
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constitutional legislation. The section, the valid-
ity  o f which is thus put in question, reads as fo l-
lows : “ 5. Hereafter, in all instances where Excise 
Commissioners are now, by law, appointed by the 
Mayor or governing body o f any municipality in 
this State, such commissioners shall be appointed 
by the Court o f Common Pleas o f the county in 
which such municipality is located, and the term 
o f office o f all such excise commissioners, now 
holding office, shall cease and terminate at the ex-
piration of twenty days after this act takes effect, 
and the appointment first made under this act 
shall be to fill the unexpired term o f such excise 
commissioners. ’ ’ The vices which it is alleged in-
fects this legislation are, first, that the title o f the 
act does not state the object sought to be attained 
by this section; second, that there is in the section 
an unconstitutional delegation of power to the 
Court o f Common Pleas; third, that the act is 
special legislation, regulating the internal affairs 
o f municipalities.

In  respect to the first ground o f attack it ap-
pears that the act o f which the fifth is the con-
cluding section, is a supplement to an act entitled 
“ An  act to regulate the sale o f spirituous, vinous, 
malt and brewed liquors ’ ’ and to repeal an act en-
titled “ An  act to regulate the sale o f intoxicating 
and brewed liquors,”  passed March 7, 1888, P. L. 
1888, p. 142.) This is the title o f the original act 
approved March 20, 1889 (P . L. 1889, p. 77) o f 
which the act in question is a supplement. I t  is 
not contended that the title o f the original act of 
1889 was not sufficiently broad and definite to sup-
port legislation defining the manner in which li-
censes to sell liquors should he granted, or to sup-
port legislation erecting or changing the constitu-
tion o f any body to whose judgment or discretion 
the granting o f licenses should be committed. T  b e 
point made is that inasmuch as the original act did 
not create or name any licensing body, but left in-
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tact such licensing bodies as already existed under 
other legislation, therefore, this supplemental, 
legislation should have confined itself to subjects 
dealt w ith in the original act. I t  is insisted that, 
in so fa r as this supplement assumes to legislate 
concerning new subjects, the original title is mis-
leading. I t  is hardly necessary to observe that the 
very  purpose o f a supplement is to perfect the 
original statute by amendments, lim iting, enlarg-
ing, or changing the provisions o f the amended 
act. I f  the introduction o f some new feature is 
deemed likely  to improve the efficiency o f the gen-
eral scheme indicated by the title, it seems impos-
sible to point out why it may not be introduced 
into one o f any number o f supplements. The sin-
gle question is not whether the act in which it ap-
pears purports to be a supplement to some other 
act, but the query is whether the new matter in-
troduced is within the purpose stated in the title 
to the original act. W e think the purpose o f sec-
tion 5 is sufficiently expressed in the title  to the 
act o f 1889.

The second ground upon which the unconstitu-
tionality o f the fifth section is rested, namely, that 
the section provided for a delegation o f power fo r  
the appointment o f excise Commissioners to a 
County Judge, was not pressed with much v igor 
upon the argument. Indeed, there seems le ft noth-
ing to say in v iew  o f the recent decisions, first, 
that o f the Court o f Errors in Ross vs. Freeholders 
o f Essex, 69 N. J. Law, 291, 55 A tl. 310, followed 
by the decision in this court in Schwarz v. Dover, 
70 N. J. Law  502, 57 A tl. 395. There is no sub-
stance in this point. The third ground o f attack 
is that section fifth is based upon an imperfect 
classification o f cities, and therefore is special 
legislation. The insistence is that the classifica-
tion is illusory in two particulars: The first par-
ticular is that the power conferred upon the Court
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of Common Pleas is confined to the appointment 
o f those members o f the Board o f Excise Commis-
sioners who were by law appointed by the Mayor 
or governing body of the municipality. The sec-
ond particular is that the class is further circum-
scribed by the provision that the Court in making 
the appointments should be confined to such E x-
cise Commissioners as, in the language o f the sec-
tion, are now appointed by the Mayor or govern-
ing body of any municipality. I t  is to be observed 
that the power conferred upon the Court o f Com-
mon Pleas is not restricted to any statutory class 
or classes of cities. There is no specialization of 
municipalities o f any kind by the standard of 
population. The section, however, segregates the 
municipalities into two classes by another stand-
ard, namely, into a class consisting o f municipali-
ties having excise commissioners appointed, and 
into a class including cities having excise commis-
sioners not appointed by the mayor or governing 
body o f the municipality. There appears to be 
much contrariety in the different municipalities 
respecting the constitution of the bodies invest-
ed with licensing power. In  some municipalities 
the common council exercises the licensing power; 
in others, the court o f common pleas of the county 
in which the municipality is situated; in others, 
it is confided to excise boards whose members are 
elected, or appointed by the mayor and common 
council; and perhaps, in others still by excise 
boards whose members are appointed by a court 
o f common pleas.

The point to be kept in mind is merely that there 
are several municipalities in the state whose com-
missioners are elected; and the question propound-
ed by the situation is: W hat can be said to dis-
tinguish, in view  o f the purpose o f this legislation, 
cities having elective boards from cities having 
appointed excise boards? Reason based upon pop-
ulation may be imagined for supporting a distmc-
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tion in the manner in which members o f boards of 
excise should be elected or appointed. But why 
in cities o f the same population and existing under 
exactly the same conditions, a board in one should 
be elective and in another should be appointive, 
seems to be a question which admits o f no satis-
factory answer. The principle respecting the 
standard o f classification essential to confer gen-
erality upon statutes o f this kind was very  early 
announced by Chief Justice Beasley in the case of 
New  Brunswick v. F itzgerald, 48 N. J. Law  487, 
729. Speaking fo r the Court o f Errors he used this 
language: “ I t  is plain as these departments (e. g. 
the police) are common to all cities, any law that 
affects or regulates them must, by force o f our le-
gal system, be a general one. A  particular legis- 
lative plan prescribes the official terms o f such 
functionaries or the mode o f their supersedure, 
whether such results be affected by the modifica-
tion o f existing regulations or by the introduction 
o f new ones applicable to certain cities only, would 
be clearly illegitimate. ”  Although in that case an-
other clasuse in the legislation was held to be gene- 
eral yet the accuracy o f this language o f Chief Jus-
tice Beasley in respect to the clause o f which he was 
then speaking has never been questioned. In  that 
case the vice o f the legislation thus criticised was 
that it was confined to cities having a police force 
holding by a certain tenure. The V ice in the pre-
sent case is that the appointive power is confined 
to cities having excise commissioners selected in a 
certain way. In  the former case the further vice 
o f the legislation was that the mode by which 
officers were superseded applied to one class o f 
officers alone. The vice in this case is that the 
manner in which officers are appointed does not 
include the whole class o f officers. Since the deci-
sion o f that case, the decisions illustrative o f de-
fective classifications have been too numerous to 
cite. Loueks v. Bradshaw, 56 N. J. Law , 1, 27
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A tl. 939, there came before the Supreme Court for 
review  an act to create county hoards o f excise 
commissioners, and to define their powers and 
duties. The body of the statute, however, restrict-
ed the control o f the board to counties where 
licenses were not granted by the court. I t  was held 
that this act was unconstitutional because the 
distinction between those counties in which licen-
ses were granted by a court, and those in which 
licenses proceeded from some other authority, was 
a purely arbitrary distinction, and not a proper 
basis for legislation. In  Johnson v  Hoover, 58 N. 
J. Law, 334, 33 A tl. 217, the legislation attempted 
to d ivide boroughs into two classes; in one class of 
which were boroughs having power to grant licen-
ses and in the other class those boroughs having 
no power to grant license. The attempt was to 
confer upon citizens o f the first class the right to 
apply either to common council or the court of 
common pleas, while the citizens of the second 
class were compelled to apply only to the court of 
common pleas. The legislation was held to be 
special. A long the same line are the cases of 
T iger v. Morristown, 42 B. J. Law  631; Closson v. 
Trento, 48 N. J. Law, 438; 5 Atl.323; Trenton v. 
Closson, on appeal, 49 N. J. Law, 482, 9 Atl. 719; 
Long Branch v. Sloan, 49 N. J. Law, 365; 8 Atl. 
101; Bray v. Hudson, 50 N. J. Law, 82,11 Atl. 135.

I  w ill not stop to analyze the facts upon which 
these cases were decided, but w ill content myself 
w ith a more particular reference to the case of 
Parker v. Newark, 57 N. J. Law, 85, 30 A tl. 186. 
The situation presented by the facts in that case 
renders the judgment delivered therein a distinct 
precedent controlling under the conditions now 
presented. I t  appeared in that case that the 
statute had provided that in any city o f the first 
class, the charter o f which provided for a special 
election to fill a vacancy in the office o f alderman,
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it should not be necessary to hold such special 
election, but that the mayor should appoint a resi-
dent voter to occupy the office. The act was held 
to be constitutional so fa r as it was confined to 
cities o f the first class, but it was held to be un-
constitutional because it did not embrace all cities 
o f the first class. The defect in the classification 
was that it only applied to those cities which had 
a charter providing for special elections to f i l l  the 
vacancy o f alderman. Justice Dixon remarked 
“ W e are unable to see how the fact that here-
tofore various modes o f filling vacancies in the 
governing bodies o f municipalities have existed, 
can reasonably be a ground fo r discriminations 
among them, when the Legislature is proceeding 
to peform its constitutional duty o f prescribing a 
general rule fo r  the filling o f such vacancies. I t  
seems indisputable that a rule proper fo r  one 
must be proper fo r  another, irrespective o f pre-
vious methods. Mere difference in local admini-
stration under d iffering laws cannot form  a basis 
fo r  the classification o f municipalities, which will, 
in a constitutional sense, be general. I f  they 
could, plainlly all the evils at which the amend-
ment o f the Constitution on this subject was aimed 
m ight be perpetuated in new legislation” . As 
in that case the power o f the mayor to appoint 
was lim ited to vacancies which theretofore been 
filled in a particular way, so, in the present case, 
the power to appoint is lim ited to officials thereto-
fore appointed in a particular way, all other ap-
pointments being le ft to be filled as before.

I t  is urged on behalf o f the defendants that the 
effect o f the section is a tendency to produce 
uniformity, in that it makes all appointive boards 
appointive by one body. But admitting this, it 
in no way decides the question o f adequate classi-
fication; for the act may in a degrree make to-
wards uniform ity and yet not accomplish con-



15

stitutional uniformity because it fails to bring 
within its operation certain subjects which be-
long to the class. This is the fault o f the pre-
sent legislation In  the cited case o f Bumsted v  
Govern, 47 N. J. Law, 368, 1 A tl. 835, the legis-
lation tended not merely towards uniformity, but 
it reached all o f the class, and although its im-
mediate effect was confined to one county, it in-
cluded all the counties in the state. The con-
clusion seems inevitable that section 5 subjudice 
does not include all the boards o f a class, and 
must therefore be held to be special legislation.

But it is to be further observed, that the class 
selected is not even extended to all boards whose 
members are appointed, but includes only those 
boards whose members are now appointed, by the 
mayor or governing body o f a municipality. There 
is a line o f fam ilar cases holding that generality 
requires that the class selected shall include not 
only all existing objects belonging to the class, 
but all objects that may thereafter become mem-
bers o f the class. Legislation based upon popula-
tion, and including only cities now having a cer-
tain population, is vicious, because other cities 
may acquire the same standard o f size. Legis-
lation becomes obnoxious to this criticism quite 
frequently by the use o f the word “ now”  as 
descriptive o f the status o f a class. Thus speci-
mens o f legislation confined to cities where a 
board o f assessment and revision now exists 
(Richards v  Hammer, 42 N. J. Law, 435), or con-
fined to honorably discharged soldiers now in 
office (Pierson v. O ’Connor, 54 N. J. Law, 36. 22 
A tl. 1091) or confined to cities in which there are 
now by law three members o f common council, 
etc. (Bennett v. Trenton, 55 N. J. Law, 72, 25 
Atl. 113) or confined in its operation to any person 
now occupying oyster grounds (State v. Post, 55 
N. J. Law, 264, 26 A tl. 638), have all been ad-
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judged unconstitutional because they did not in-
clude objects which might thereafter become mem-
bers o f the class.

Now, it appears that there are in the state 
several: general acts by the adoption 6f the pro-
visions o f one o f which different municipalities 
may acquire the right to excise commissioners 
differently appointed. A ll cities, except those o f 
the first class, can, by an ordinance, adopt the pro-
visions o f the A ct o f 1901, p. 239, under which 
a court o f common pleas appoints commissioners. 
So any city can by ordinance adopt the provisions 
o f the Act o f 1902, p. 628, by which the members 
o f the excise boards are elected. The ordinances 
in both instances are repealable. So it seems that 
any municipality o f over 20,000 inhabitants may 
by popular election adopt the general charter 
scheme contained in the Act o f 1899, p. 283, in 
which the excise commissioners are appointed by 
the mayor and common council. So it would seem 
not improbable that a municipality having an 
elective board now may, without further legisla-
tion, become possessed c f an appointive board o f 
excise. But, again, a city o f the second class, may 
grow  into a city o f the first class. The section of 
the act o f 1906 under consideration, as already re-
marked, does not classify cities by population, 
but only by the method in which their members o f 
excise are appointed. I t  applies to the two cities 
o f the first class, not because they are in that 
class, but because they have excise commissioners 
now appointed in the mentioned manner. I f  any 
city now existing in which appointments are not 
now made, shall hereafter grow  into the first class 
it would be unaffected apparently by the fifth sec-
tion now in question, but would come undér the 
control o f the actof 1903, p. 369. Such city would 
thus assume a shape in which it would have an ex-
cise board appointed by the mayor, alongside o f a
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city o f the samec lass having excise boards ap-
pointed by the court o f common pleas.

But regarless o f the effect o f the use o f the 
word “ now ”  the classification seems so clearly de-
fective that I  am constrained to the conclusion 
that the legislation relied upon by the defendants 
in support o f their respective appointments is un-
constitutional. A  judgment o f ouster should go 
in each case.
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New Jersey Coart oî Errors and Appeals.

G e o r g e  W .  D e c k e r

D efen dan t in  E r r o r ,

P h i l i p  J. D a u d t

P la in t if f  in  E rro r .

tion, &c.
_ On E rro r .

On In fo rm a -

Ì
N e w  J e r s e y , s s .

The State of New  Jersey to the Chief 
[ l . s .] Justice and other Justices of our

G rt  e t i n g :

Forasmuch as in the record and proceedings, and 
also in the g iving of judgment in a certain plaint; 
was in our said Supreme Court of Judicature, which 
before you, before George W . Decker, relator, and 
Philip J. Daudt, defendant, in a proceeding in the 
nature o f a quo w arranto  manifest error hath inter-
vened, to the great damage of the said defendant, 
as it is said; we being w illing that the error, i f  any 
there be, should, in due manner be corrected and 
fu ll and speedy justice done to the parties aforesaid 
in this behalf, do command you, that i f  judgment 
be thereupon given and affirmed, then you dis-
tinctly and openly send, under your seal, the recoid 
and proceedings aforesaid, with all things touching 
the same, to our Judges of our Court of Errors and

Supreme Court of Judicature,
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Appeals in the last resort in all causes, at Trenton, 
on the lYth day of August instant, together w ith 
this writ, that the record and proceedings aforesaid 
being inspected, we may cause to he further done 
thereupon, for correcting that error, what o f righ t 
and according to the law and custom of the State of 
New  Jersey ought to be done.

W it ne s s , our Chancellor and President Judge 
of said Court o f Errors and Appeals, at 
Trenton aforesaid, the 13th day of A u -
gust, nineteen hundred and six.

S. D. D IC K IN SO N ,
H o w ar d  R. Cru s e , Clerk.

Attorney.

The answer of the Chief Justice and other Jus-
tices, within named.

The record and proceedings o f the plea whereof 
mention is w ithin named, with all things concern-
ing the same, to the Court o f Errors and Appeals 
in the last resort in all causes, w ithin specified, at 
the day and place within contained, I  certify in a 
certain schedule to the w rit annexed, as we are 
w ithin commanded.

WM. S. GUMMERE,
Chief Justice.
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N E W  JE R SE Y  SUPREM E COURT.

Thè  St a t e  of  N e w  Je r s e y , eat 
te l., Geor g e  W . De c ke r , I

Relator, / ^  q u q  

\ vanto.
v s . >

I In fo rm ation .

P h il ip J. Dac j dt , \
D efendant. I

------------------ -----------------

The relator comes in his own proper person 
here into the Supreme Court of Judicature of the 
said State, before the Justices thereof, at the State 
House, in the City of Trenton, on the thirtieth day of 
July, one thousand nine hundred and six, desiring 
to sue and prosecute in this behalf, according to the 
form of the statute in such case made and provided, 
and gives the said Court here to be informed and 
understand that he is a citizen, taxpayer and legal 
voter of Jersey City, Hudson County, New  Jersey, 
and that he was duly appointed excise commissioner 
for the City of Jersey City by Mark M. Fagan, 
Mayor o f the City of Jersey City, for a term not to 
expire until the twenty-eighth day of April, nine-
teen hundred and seven; that he duly qualified and 
exercised the rights and privileges of such office, 
including the right to enjoy the salary, to wit, the 
sum of one thousand dollars; that on or about the 
twenty-fourth day o f July, nineteen hundred and 
six, the Court o f Common Pleas, in the County of 
Hudson, appointed Philip J. Daudt as an excise 
commissioner, in the City of Jersey City, to succeed 
the relator under an act entitled “ A  supplement to 
an act entitled ‘An  act to regulate the sale of spir-
ituous,vinous, malt and brewed liquors,’ and to re-
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peal an act, entitled ‘An  act to regulate the sale 
of intoxicating and brewed liquor,’ passed March 
seventh, one thousand eight hundred and eighty- 
e igh t,’ approved March twentieth, one thousand 
eight hundred and eighty-nine,”  which said sup-
plement was approved upon the thirteenth day of 
April, one thousand nine hundred and six; that the 
said Philip J. Daudt has duly qualified as a mem-
ber of the excise board for Jersey City, and has 
usurped and intruded upon and now unlawfully 
holds and executes the office of excise commissioner 
in the place o f and stead of the relator; that the 
relator says that the said appointment is null and 
void for the follow ing reasons:

1. There is no foundation in law  for the ap- 
'pointment of excise commissioners in the City of 
Jersey City by the Court of Common Pleas.

2. That the appointment by the Court o f Com-
mon Pleas of excise commissioners in Jersey City 
was unwarranted and illegal.

3. Such appointment as above stated is unwar-
ranted and illega l because the fifth section of an 
act entitled “ A  supplement to an act entitled ‘An  
act to regulate the sale of spirituous, vinous, malt 
and brèwed liquors,’ and to repeal an act entitled 
‘An  act to regulate the sale of intoxicating 
and brewed liquors,’ passed March seventh, one 
thousand eight hundred and eighty-eight, ap-
proved March twentieth, one thousand eight hun-
dred and eighty-nine,”  and under which section 
siid  appointment was made is unconstitutional 
and null and void because the said section is 
spécial legislation, in that it is within the prohibi-
tion of paragraph eleven of section seven of Article 
Pour of the Constitution of the State of New Jersey, 
it being a private, local and special law to regulate 
internal affairs of towns and counties and appoint-
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ing local officers and commissioners to regulate 
municipal affairs.

4. That such appointment is unwarranted and 
illegal because the said fifth section of the afore-
said act and the entire act is unconstitutional and 
null and void because it is a private and special 
law within the prohibition of paragraph nine, sec 
tion seven and article four of the Constitution of 
the State o f New Jersey, in that the said act is a 
private and special law, and was passed by the 
Legislature without the conditions of said para-
graph being complied with.

5. That such appointment is unwarranted and 
illegal because the said act above mentioned is un-
constitutional and null and void for the following 
reasons:

(a.) The said law  embraces more than one ob-
ject.

(b.) The object of the act is not stated in its 
title.

(c.) I t  embraces provisions of private, special or 
local character. A ll within the prohibition of para-
graph four of section seven of article four of the 
Constitution of the State of New  Jersey.

6. That such appointment is unwarranted and 
illegal because the said act and all and every part 
thereof is unconstitutional and null and void be-
cause it is contrary to the Constitution of the 
United States, in that it deprives persons o f the 
equal protection of the law  and takes property 
without due process of law  within the meaning of 
the fourteenth amendment of the Constitution of 
the United States.

7. That such appointment is unwarranted and 
illegal because the fifth section of the said act above 
mentioned is unconstitutional and null and void in
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that it  seeks to impose upon the judiciary the right 
and power belonging to the administrative or ex-
ecutive function of the government contrary to the 
provisions o f the Constitution of the State of New  
Jersey and the prerogative rights of the Court of 
Common Pleas.

And finally and for the above and other reasons 
the said appointments and each of them are illegal 
and null and void.

The said relator shows that the cities o f Camden 
and Trenton in this State have excise boards elected 
by the voters in said cities, and the C ity of E liza-
beth has an excise board appointed by the Mayor 
or governing body.

For all the aforesaid the said relator says that he 
is still righ tfu lly  entitled to hold, use and exercise 
the said office of excise commissioner of Jersey City, 
as aforesaid, at Hudson County aforesaid, which 
said office is a municipal office of said city, and the 
relator is a citizen of said city and believes himself 
to be entitled to said office, and which said office 
the said Philip J . Daudt during all the time afore-
said, upon the State o f New  Jersey hath usurped, 
intruded into and unlawfully held, used, exercised, 
and yet doth usurp, intrude into and unlawfully 
hold and exercise, to the exclusion of the said rela-
tor, to wit, at Jersey City aforesaid, in contempt o f 
the State of N ew  Jersey, and to its great damage 
and prejudice against its sovereignty and dignity.

Whereupon, the said relator, desiring to sue and 
prosecute in this behalf, prays the advice o f the 
Court herein the premises and that the said Philip 
J. Daudt in this behalf be made to answer to the 
said State by what warrant he claims to hold, use, 
execute and enjoy the aforesaid office of excise com-



missioner, in the City of Jersey City, and the liber-
ties, privileges and franchises thereto.

ZE IG ENER  & LAN E , 
Attorneys for the Relator.

D E M U R R E R .

And now as yet of the June term of the year 
nineteen hundred and six, comes the said Philip J. 
Daudt, by Howard R. Cruse, his Attorney, and hav-
ing heard the said information read to him, he says 
that the said Philip J. Daudt ought not to be called 
upon to answer the said information because he 
says that the matters and things therein contained 
are not sufficient in law, and this he is ready to 
verify, wherefore and because of the insufficiency 
o f the said information, the said Philip J. Daudt, 
prays judgment, and that he may be dismissed and 
discharged by the Court here of and from the pre-
mises above charged upon him in form aforesaid.

P H IL IP  J. DAUDT,
H o w ar d  R. Cr us e , Defendant.

Attorney for Defendant.

St a t e  o f  N e w  Je r s e y , )
Co u nt y  of  H udso n, j  s s ‘

P h il ip J. Da u d t , the above named defendant of 
full age, being duly sworn according to law on his 
oath says, that he is the above named defendant; 
that he is about to file a demurrer in the above 
cause and that the said demurrer is not intended 
for the purpose of delay; but that he verily believes 
he has a j ust and legal defence to said action and 
information on the merits of the case.

P H IL IP  J. D AUD T. 
Subscribed and sworn to before I 

me this first day of August >
A. D. 1906. )

Fr anc is  V. Dobbins ,
Master in Chancery of New Jersey.
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J O I N D E R  I N  D E M U R R E R .

And the relator saith that the said information 
and the matters therein contained, in manner and 
forms as the same are above stated and set forth, 
are sufficient in law to impeach and implead the 
said Philip J. Daudt, and the said relator is ready 
to verify  and prove the same, as the Court here 
shall direct and award.

W herefore, inasmuch as the said defendant hath 
not answered the said information, nor hitherto in 
any manner denied the same, the said relator prays 
judgment, that the said Philip J. Daudt was not 
duly and law fu lly appointed to be a member of the 
Board of Excise Commissioners of Jersey City, and 
and that George W . Decker is still entitled to hold 
office: and that the said Philip  J. Daudt during all 
the time since he entered upon the duties o f said 
office, as in the said information stated, had 
usurped, intruded into and unlawfully held, used 
and exercised, and yet doth usurp, intrude into and 
unlawfully hold, use and exercise to the exclusion of 
the said George W . Decker the office of Excise Com-
missioner of Jersey City, and the liberties, priv i-
leges and franchises thereof, and that the said 
Philip J. Daudt, do not in any manner, intermeddle 
with, or concern himself in and about the office, 
liberties and franchises aforesaid, but that he be 
absolutely forejudged and excluded from ever ex-
ercising or using the same, or any of them, for the 
future; and that the said George W . Decker, the re - 
ator, above mentioned in this behalf, do recover 
against the said Philip J. Daudt, his costs by him 
laid out and expended in carrying on this suit in 
this behalf, according to the statute in such case 
made and provided.

Z IE G E N E R  & L A N E ,
Attorneys for Relator.
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î i U L E  F O R  J U D G M E N T ,

The information in the above cause having been 
filed by George W . Decker, a citizen of this State, 
setting forth that he, the said George W . Decker, 
believes himself to be lawfully entitled to the office 
o f Excise Commissioner of Jersey City, against 
Philip J . Daudt, the defendant, for usurping, in-
truding into and unlawfully holding and executing 
said office of Excise Commissioner of Jersey City, 
and the defendant having demurred thereto, and 
the plaintiff having joined in demurrer, and the 
writ, return and pleadings having been properly 
framed so that the title of the relator to the office 
of Excise Commissioner of Jersey City may be de-
termined, and the cause having been regularly set 
down and noticed for hearing, and having been 
argued before the Court by Merritt Lane, of counsel 
for the relator, and Howard R. Cruse, of counsel for 
the defendant, and the Court having considered 
said cause and directed a judgment in favor of the 
relator and of ouster against the defendant, Philip 
J. Daudt, from office of Excise Commissioner of 
Jersey City, add determining that the said George
W . Decker is entitled to the said office of Excise 
Commissioner of Jersey City, and that the said 
defendant, Philip J. Daudt, pay costs to the 
relator,

I t  is ordered, that judgment in favor of the re-
lator and of ouster, with costs to the relator against 
the defendant, including the costs of printing, and 
determining that the said relator is entitled to.the 
office of Excise Commissioner of Jersey City, be 
entered in the above entitled suit.

On motion of
Z IE G E NE R  & L A N E ,

Attorneys for Relator, 
Rule actually entered this 13th day of August, 1906.
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J U D G M E N T ,

And now at this day, to w it, the 13th day o f 
August, in the year of our Lord one thousand nine 
hundred and six, comes the said relator, George W . 
Decker, by Z iegener&  Lane, his attorneys aforesaid, 
and the defendant, Philip J. Daudt, by his attorney 
aforesaid, whereupon all and singular, the premises 
being seen and fu lly  understood, and mature deliber-
ation being had thereon by said Supreme Court, it 
appears to said Court here that the said information 
in the nature of a quo w arran to , and the matters 
therein contained, are sufficient in law for the said 
State o f N ew  Jersey and the said George W . 
Decker to have and maintain the aforesaid in for-
mation and action thereof against the said Philip J. 
D audt; wherefore it is considered and adjudged by 
the Court here that the said Philip J. Daudt was 
not duly and law fu lly appointed as a member of 
the Board of Excise Commissioners o f Jersey City ; 
and that the said Philip J. Daudt do not in any 
manner intermeddle with or concern himself in and 
about the office, liberties, privileges and franchises 
of a member o f the Board of Excise’Commissioners 
o f the C ity of Jersey C ity aforesaid; and that he 
be absolutely forejudged and excluded from ever 
exercising or using the office of Excise Commis-
sioner o f the City o f Jersey City aforesaid, or all 
or any o f its liberties, privileges or franchises for 
the future. And it is further considered and ad-
judged that the said George W . Decker is entitled 
to the office, liberties and franchises of Excise Com-
missioner o f the City of Jersey C ity ; and that the 
said Philip J. Daudt, in order to satisfy the said 
State o f New  Jersey, for and on account of the 
usurpation aforesaid, be taken and so forth, and 
that the said George W . Decker, the relator men-
tioned in this behalf, do recover against the said
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Philip J. Daudt his costs of the suit to be taxed, 
including the costs of printing, according to the 
form of the statute in such case made and pro* 
vided.

A S S I G N M E N T  O P  E R R O R S .

A f t e r w a r d s ,  to  w i t ,  o n  t h e  f i f t e e n t h  d a y  o f  S e p -
te m b e r , in  t h is  s a m e  t e r m , b e fo r e  th e  J u d g e s  o f  th e  

s a id  C o u r t  o f  E r r o r s  a n d  A p p e a ls  in  th e  la s t  r e s o r t  

in  a l l  c a u s e s , a t  T r e n t o n , c o m e s  th e  s a id  P h i l ip  J .  

D a u d t ,  b y  H o w a r d  R . C r u s e , h is  a t t o r n e y ,  a n d  s a y s  

t h a t  in  th e  re c o rd  a n d  p r o c e e d in g s  a fo r e s a id ,  a n d  

a ls o  in  g i v i n g  th e  ju d g m e n t  a fo r e s a id ,  th e r e  is  

m a n i f e s t  e r r o r  in  t h is ,  to  w i t ,  t h a t  b y  th e  re c o rd  

a fo r e s a id  i t  a p p e a r s  t h a t  th e  ju d g m e n t  in  fo r m  

a fo r e s a id  w a s  g i v e n  f o r  t h e  s a id  G e o r g e  W . D e c k e r  

a g a in s t  th e  s a id  P h i l ip  J .  D a u d t , w h e r e a s  b y  th e  

l a w  o f  t h e  la n d  th e  ju d g m e n t  o u g h t  to  h a v e  b e e n  

g iv e n  f o r  th e  s a id  P h i l ip  J .  D a u d t  a g a in s t  th e  s a id  
G e o r g e  W . D e c k e r .

T h e r e  i s  a ls o  e r r o r  in  t h is ,  to  w i t ,  t h a t  b y  th e  r e c -

o rd  a fo r e s a id  i t  a p p e a r s  t h a t  th e  ju d g m e n t  a fo re *  

s a id  in  f o r m  a fo r e s a id  w a s  g iv e n  u p o n  a  su p p o se d  

p le a  t h a t  S e c t io n  5th  o t t h e  l a w s  o f  C h a p t e r  114 o f  

t h e  l a w s  o f  1906 w a s  u n c o n s t it u t io n a l ,  w h e r e a s  b y  

t h e  l a w  o f  th e  la n d  th e  s a id  s e c t io n  o f  s a id  a c t  is  

c o n s t i t u t io n a l .

T h e r e  i s  a ls o  e r r o r  in  th is , to  w i t ,  t h a t  b y  th e  r e c -

o rd  a fo r e s a id  i t  a p p e a r s  t h a t  th e  ju d g m e n t  a f o r e -

s a id  in  f o r m  a fo r e s a id  w a s  g iv e n  o n  a n  in fo r m a t io n  

in  t h e  n a t u r e  o f  a  q u o  w a r r a n t o  e x h ib ite d  in  th e  

n a m e  o f  t h e  s a id  G e o r g e  W . D e c k e r , w h e r e a s  b y  

t h e  l a w  o f  th e  la n d  th e  in fo r m a t io n  o u g h t  to  h a v e  

b e e n  e x h ib i t e d  a n d  th e  p r o c e e d in g s  b r o u g h t  t h e r e -

u n d e r  a t  t h e  in s t a n c e  o f  a n d  in  t h e  n a m e  o f  th e  

A t t o r n e y  G e n e r a l  o f  th e  S t a t e  o f  N e w  J e r s e y .

There is also error in this, to wit, that by the 
record aforesaid it appears in the form aforesaid
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determined that the said George W . Decker was 
entitled to the office of Excise Commissioner of the 
City of Jersey City, whereas by the law of the land 
the said Court had no authority to so determine.

And the said Philip J. Daudt prays that the 
judgment aforesaid may be reversed and annulled, 
and altogether held for nothing, and that he may 
be restored to all things which he has lost on occa-
sion of said judgment, etc.

HOW ARD R. CRUSE,
Attorney for and of Counsel with 

Plaintiff in Error.

J O I N D E R  I N  E R R O R .

And the said George W . Decker, by Ziegener & 
Lane, his attorneys, comes into Court and protest-
ing that the assignment of errors filed in the above 
entitled cause are not sufficient in law, and that 
each and every of said assignment of errors are 
improper, and that there is not sufficient assign-
ment of errors on file in this cause, and that the 
third and fourth assignment of errors are based 
upon matters not brought to the attention of the 
Court below, and should be stricken from the rec-
ord, and reserving to himself all advantage of ex-
ception by reason of the premises, he says that 
there is no error either in the record and proceed-
ings aforesaid or in the judgment aforesaid, and 
he prays here that the Court here may proceed to 
examine as well the .ord and proceedings afore-
said at the matte coresaid assigned for error, and 
that the judg. c aforesaid, in manner aforesaid 
given, may, in all things, be affirmed, etc.

ZIEGENER & LANE, 
Attorney’s Defendant in Error.

Merit t  La ne ,
Of Counsel.
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