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B ill.

Filed November 21,1913.

To his Honor Edwin Robert Walker, Chancellor of 
the State of New Jersey:

Complaining shows unto your Honor your Ora-
tor, Richard A. Motley, of Jersey City, in the Coun-
ty of Hudson and State of New Jersey. That your 
Orator had title to certain automobiles and other 
personal property comprising one 1912 Oakland 
Touring car, one Buick Touring car, one Oakland 
car, one Cadillac car, one Pope-Hartford car and 
all other goods and chattels contained in the prem-
ises No. 2395 Hudson County Boulevard, Jersey 
City, N. J., and your orator was also assignee of 
the lease of said premises No. 2395 Hudson County 
Boulevard, aforesaid.

That the said personal property was in the pos-
session and used by one. Cecelia Bock, who was also 
in possession o f said premises under said lease. 
That one Henry I. Darling of Jersey City aforesaid 
had certain dealings and transactions concerning 
said goods and chattels and lease with the said 
Cçcelia D. Bock, apart from your Orator’s interest 
in said goods and chattels and the lease of said 
premises. That in and about the month of April, 
nineteen hundred and twelve, the said Henrv I. 
Darling entered into negotiations for the purchase 
or other disposition of said goods and chattels and 
lease, which culminated in the said Henry I. Dar-
ling desiring to obtain possession and control of 
the saicl goods and chattels and lease. That a bill
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of sale for said goods and chattels was drawn to be 
executed by your Orator at the request of the said 
Henry I. Darling. That the said Henry I. Darling 
directed that the space for the name of the pur-
chaser be left blank when said bill of sale 
was drawn. That accordingly a bill of sale 
was drawn, bearing date the twenty-sixth day 

10 of April, nineteen hundred and twelve, where-
in your Orator was named as party of the 
first part and the name of the party of the 
second part was omitted. That your orator, 
with his attorney, on or about the second day of 
May, nineteen hundred and twelve, met the said 
Henry I. Darling in the office of the attorney of the 
said Henry I. Darling. That the said Henry I. 
Darling, or his attorney in his behalf, directed that 
the name of one Charles Flynn be inserted as the 

20 party of the second part, and the same was done, 
and your Orator executed a bill of sale for the afore-
said personal property, a copy of which is hereto 
annexed and made part hereof, and marked Sched-
ule “A.”  That an assignment of the lease of the 
premises was executed by your Orator, a copy of 
which is hereto annexed and made part hereof, and 
marked Schedule “B.”

That it was agreed between your Orator and the 
said Henry I. Darling that the purchase price of 

30 your Orator’s interest in said garage and lease was 
to be the sum of One thousand four hundred and 
seventy-nine dollars and forty-four, cents. That two 
notes were drawn, payable to your Orator’s order, 
bearing date May second, nineteen hundred and 
twelve; one for five hundred dollars, payable four 
months after date and one for seven hundred 
dollars, payable six months after date. The 

• said notes were signed by Charles Flynn and 
endorsed by the said Henry I. Darling. That
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the said Henry I. Darling also endorsed a note for 
the said Charles Flynn for the sum of three hun-
dred dollars in order to make the account of the 
said Charles Flynn good at his, Flynn’s, bank of de-
posit. That the said latter note was discounted, 
and a check was drawn to your Orator’s order for 
two hundred and seventy-nine dollars and some 
cents; as nearly as your Orator can ascertain, 10 
forty-four cents.

That it was agreed between your Orator and the 
said Henry I. Darling that said two notes and the 
said check for two hundred and seventy-nine dol-
lars and forty-four cents or some other sum for 
cents, should be delivered to your Orator when your 
Orator delivered the bill of sale for the garage and 
the assignment of the lease thereof to the said 
Charles Flynnr and the said Henry I. Darling de- 
livered the said two notes for five hundred dollars 
and seven hundred dollars, respectively, to his, 
Henry I. Darling’s, attorney, to be delivered to your 
Orator when the contents of the garage, and pos-
session of the garage, and the bill of sale and the 
assignment of the lease should be delivered to the 
said Charles Flynn. That your orator and the said
Charles Flynn, and one John Warnke, the attor-

*
ney for Henry I. Darling, went to the garage on or 
about the second day of May, nineteen hundred and 
twelve, and the said Charles Flynn wTas put in pos-
session of the garage, and its contents, and in con-
sideration therefor, two notes, signed by Charles 
Flynn, and purporting to be endorsed by the said 
Henry I. Darling, one for five hundred dollars, and 
one for seven hundred dollars, and a check for two 
hundred and seventy-nine dollars and forty-four 
cents, or some other sum for the cents, were deliv-
ered to your Orator.

40
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Your Orator further shows that he endorsed the 
note of five hundred dollars due in four months 
and delivered the said note to one Traverse A. 
Spraggins. That said note became due on the third 
day of September, nineteen hundred and twelve, 
and was presented for payment and was dishonored, 
and protested for non-payment. That your orator 

10 endorsed the seven hundred dollar note due in six 
months, and delivered the same to Traverse A. 
Spraggins, who endorsed the said note and deliv-
ered it to one Philip Franklin. That the note be-
came due the fourth day of November, nineteen hun-
dred and twelve, and was presented for payment 
and was dishonored, and protested for non-pay-
ment.

That suit was commenced in the Hudson County 
Circuit Court to recover the sum of seven hundred 

^  dollars, being the principal of the note for that 
amount, payable to your orator’s order, and en-
dorsed by Henry I. Darling, dated May second, 
nineteen hundred and twelve, and payable six 
months after date. That in said suit the said Henry
I. Darling claimed that the signatures of H. I. Dar-
ling endorsed on said note were not in the hand-
writing of the said Henry I. Darling., and that the 
said Henry I. Darling never wrote the signatures,
and that the signatures were and are forgeries. That on . ■it was found on said trial that the endorsement “H.
I. Darling” to the said seven hundred dollar note 
was not the signature of the said Henry I. Darling, 
the defendant herein. Your orator has ascertained 
and charges the fact to be that Henry I. Darling 
obtained the notes for seven hundred and five hun-
dred dollars, which were endorsed in the handwrit-
ing of Henry I. Darling by the said Henry I. Dar-
ling, in your orator’s presence, and destroyed the

- original notes. That in the month of June, nine- 
4U
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teen hundred and twelve, the said Henry I. Dar-
ling induced Charles Flynn to deliver to the said 
Henry I. Darling the notes of your Orator, having 
the genuine endorsement of the said Henry I. Dar-
ling. That how the said Charles Flynn. obtained 
possession of said two notes having the genuine sig-
natures of the said Henry I. Darling your orator 
does not know, other than that forged notes were 10 
substituted and delivered to your Orator for the 
genuine notes; and your orator charges that the 
substitution of such forged notes was a gross fraud 
upon your orator, and that your Orator on discov-
ering the same was and is entitled to have said 
original notes delivered to vour orator as the true 
consideration for the personal property delivered by 
your orator as hereinabove set forth. That it was 
likewise a fraud upon your orator for the said Henry
I. Darling to obtain possession of said notes hav- 20 
ing his original endorsement thereon and to destroy 
the same. That the said Henry I. Darling knew that 
the notes bearing his original signature were to 
be delivered to your Orator in consideration of the 
delivery and as part of the purchase price of the 
personal property, garage and lease above men-
tioned, and that notes purporting to be the two notes 
bearing the signature of the said Henry I. Darling 
had been delivered to your orator and had been nego-
tiated.

That suit was likewise commenced to recover the 
amount due on tfye note for five hundred dollars, • 
and after it was learned that the endorsement of H.
I. Darling was a forgery, and that the note with 
the original endorsement of H. I. Darling was de-
stroyed, the said suit was discontinued

That since the trial of civil suit to recover the 
amount due on the seven hundred dollar note, and
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the discontinuance of the suit to recover the amount 
due on the five hundred dollar note, your orator has 
obtained an assignment to your orator of all the 
right, title and interest in and to said notes of the 
said Philip Franklin and Traverse A. Spraggins. 
That your orator is advised that said assignments 
are unnecessary, as forged notes were delivered to 

10 said Philip Franklin and Traverse A. Spraggins, 
and the notes with the genuine endorsement of 
Henry I. Darling were never the property of the 
said Philip Franklin and Traverse A. Spraggins, 
and the delivery of the forged notes did not pass 
any claim to the right of your Orator to the notes 
having the genuine endorsement of H. I. Darling 
thereon. That your Orator was advised to obtain 
said assignments in order to obviate any necessity 
for making said Philip Franklin and Traverse A. 

20 Spraggins parties to this bill of complaint.
Your Orator therefore charges that he has not at 

any time, nor has anyone else, received the said 
sums of five hundred dollars and seven hundred dol-
lars, the principal of said two promissory notes, and 
that he is entitled to have delivered to him the notes 
for five hundred dollars and seven hundred dollars, 
respectively, hereinabove set forth, having the genu-
ine endorsement of the said Henry I. Darling, and 
established and declared to be his property, and to 

^  have the amount due thereon ascertained and a de-
cree made that the said Henry I. Darling and 
Charles Flynn, or one of them, pay to your Orator 
the amount so found due.

That your orator has frequently and in a friendly 
manner applied to the said Henry I. Darling and 
Charles Flynn to pay the amount due on said notes 
to your Orator, but they have wholly refused so 
to do.

40



In consideration whereof and for as much as 
your Orator is remediless in the premises at com-
mon law and cannot have adequate relief except by 
the aid of this Honorable Court.

To the end, therefore, that the said Henry I. Dar-
ling and Charles Flynn may, without oath, which is 
hereby waived, full, true and perfect answer make 
to all and singular the premises aforesaid, accord- 10 
ing to the best of their knowledge, information and 
belief, and that they set forth and discover whether 
two notes of the following purport and tenor were 
executed, to w it:

“$500 00 Jersey City, N. J.
May 2nd. 1912

Four months after date I promise to pay to 
the order of Richard A. Motley Five hundred 
00/100 Dollars at the J e r s e y  Ci t y  T r u s t  20 
Co m p a n y .

For value received
No. Due CHARLES FLYNN”

Endorsed:
“ H. I. Darling
R. A. Motley 
T. A. Spraggins”

“ $700 00 Jersey City, N. J., *0
Mav 2nd, 1912.

Six months after date I promise to pay to the 
order of Richard A. Motley Seven hundred 
00/100 Dollars at the Jersey City Trust Com-
pany

For value received 

No. Due CHARLES FLYNN”
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Endorsed:
“ H. I. Darling 
T. A. Spraggins 
Richard A. Motley 
Philip Frhnklin” ;

and whether the same were to be delivered to your 
Orator, together with a check for two hundred and 
seventy-nine dollars and forty-four cents, or some 
other sum for cents, as and for the consideration and 
purchase price of the garage and its contents and 
the assignment of the lease as hereinabove set 
forth, and whether Henry I. Darling obtained pos-
session of the two notes of the purport and tenor 
hereinabove set forth, and destroyed or caused the 
same to be destroyed, and that a decree may be made 
ascertaining and establishing said two notes, and 
that it be decreed that said two notes were and are 
the property of your Orator, and that he is entitled 
to the same, and that it be ascertained how much is 
due on said two notes to your Orator, and that it 
be decreed that Henry I. Darlijig and Charles 
Flynn pay to your Orator the amount so found due 
to your Orator on said two notes, and that your 
Orator may have such other relief in the premises as 
the nature of the case may require and as may be 

gQ agreeable to equity and good conscience.
May it please your Honor, the premises consid-

ered, to grant unto your Orator the State’s writ of 
subpoena, issuing out of and under the seal of this 
Honorable Court, to be directed to the said Henry I. 
Darling and Charles Flynn, commanding them, aud 
each of them, at a certain day, and under a certain 
penalty, therein to be expressed, to be and appear 
before your Honor, in this Honorable Court, then 
aiid there to answer all and singular the said prem-

40
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ises, and to stand to, abide by and perform such 
order and decree therein asi to yonr Honor may seem 
meet, and as shall be agreeable to equity and good 
conscience.

And your orator will every pray, &c.

JOSEPH ANDERSON, J r ., 
Solicitor for and of Counsel 10 

with Complainant.

Schedule A.

Annexed to Bill.

K n o w  A l l  Me n  b y  Th e s e  P r e s e n t s  :
That I, R i c h a r d  A. Mo t l e y , of the City of Jersey 

City, in the County of Hudson and State of New 20 
Jersey, party of the First Part, for and in considera-
tion of the sum of Fourteen hundred and seventy
nine and 42/100..................... lawful money of the
United States, to me in hand paid, at or before the 
ensealing and delivery of these presents, by 
Charles Flynn, of the City of Jersey City, 
in the County of Hudson and State of New 
Jersey, party of the Second Part, the receipt 
whereof is hereby acknowledged, have bargained 
and sold, and by these presents do grant and ® 
convey, unto the said party of the Second Part, 

heirs, executors, administrators and 
assigns, a l l  his right, title and interest in and to 
the goods and chattels particularly described and 
mentioned, One (1) 1912 Oakland Touring Car.
One (1) Buick Touring Car. One (1) Oakland Car.
One (1) Cadillac Car. One Pope Hartford, and all 
other goods and chattels contained in the premises
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No. 2395 Hudson County Boulevard, Jersey City, 
N. J.

To h a v e  a n d  t o  h o l d  the same, unto the said 
party of the Second Part, his heirs, executors, ad-
ministrators and assigns forever. A n d  I do for 
myself, my heirs, executors and administrators, 
covenant and agree, to and with the said party of 

10 the Second Part, to warrant and defend his right, 
title and interest in the sale of said goods and chat-
tels hereby sold unto the said party of the Second 
Part, his heirs, executors, administrators and as-
signs, against all and every person and persons 
whomsoever.

I n  W i t n e s s  W h e r e o f , I have hereunto set my 
hand and seal the Twenty sixth day of April, in the 
year of Our Lord, One Thousand Nine Hundred 

20 and Twelve.

RICHARD A. MOTLEY (L. S.)

Signed, Sealed and Delivered 
in the presence of

E u g e n e  R; H a y n e

Sc h e d u l e .

One 1912 Oakland Touring Car. All the goods 
and chattels consisting of Automobile Supplies, 
such as oils, gasoline, tools, the good will of the au-
tomobile business and the garage hereinabove sold; 
also one Cadillac Car. One Buick Car. One Pope 
Hartford. And all other goods and chattels now in 
the premises in which I have any interest what-
ever.

iQ
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It is intended hereby to sell to the party o f the 
second part, all the right, title and interest which 
was conveyed to me by two certain B ills o f Sale, 
dated January 5th, Nineteen hundred and twelve, 
one from Bernard J. Crowley, for all o f the goods 
above described, except one Oakland Car, 1912, 
which was purchased from George L. Bock.

It is only intended by this B ill o f Sale to con- 10 
vey such property or the title thereof as was ac-
quired or purchased by me at the time and by reason 
of the above B ills of Sale; and also to assign to 
the party of the second part all my right, title and 
interest, in and to a certain Lease for said prem-
ises, which said lease was assigned to me by Cecilia
D. and George L. Bock, and bears date of 5th day 
of January, Nineteen hundred and twelve.

R IC H A R D  A. M OTLEY. 20

St a t e  of  N e w  J e r s e y ,!
' \ C C j  •

Co u n t y  o f  H u d s o n , j"3 ' *

B e  i t  r e me mb e r e d , That on this Twenty sixth day 
of April, in the year of our Lord, One Thousand 
Nine Hundred and Twelve, before me, the sub-
scriber, a Master in Chancery o f New Jersey, per-
sonally appeared Ri c h a r d  A. Mo t l e y , who, I am 
satisfied, is the grantor mentioned in the within in- ^  
denture, to whom I first made known the contents 
thereof, and thereupon he acknowledged that he 
signed, sealed and delivered the same as his volun-
tary act and deed, for the uses and purposes therein 
expressed.

EUGENE R. H AYN E,
Master in Chancery o f New Jersev■ **

40
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Annexed to Bill.

K n o w  a l l  m e n  b y  t h e s e  pr e s e n t s , That I, R i c h -
a rd  A. Mo t l e y , o f the City o f Jersey City, in the 
County o f Hudson and State of New Jersey, for and 
in consideration o f the sum of One D ollar ($1.00) 
and other consideration, lawf ul money o f the United 
States to me in hand paid before the sealing and

10 delivery o f these presents, the receipt whereof is 
hereby acknowledged, have sold, assigned, trans-
ferred and set over and by these presents do sell, 
assign, transfer and set over unto Ch a r l e s  F l y n n , 
o f the same place, a certain indenture o f lease bear-
ing date the Tenth day o f August, Nineteen Hundred 
and Ten, made by John Nelson to Cecelia D. Bock, 
and all the messuage described therein; being the 
one-story building being known as premises 2395 

op Boulevard, Jersey City, New Jersey, which said 
lease has three years to run from the Tenth day of 
August, Nineteen Hundred and Ten, with the privi-
lege o f renewal o f an additional five years, which 
said lease was assigned by the said Cecelia D. Bock 
and George L. Bock, her husband, to the said Rich-
ard A. Motley, by deed o f assignment o f lease dated 
January Fifth, Nineteen Hundred and twelve, with 
the appurtenances and also all my estate, right, 
title, term o f years yet to come, claim and demand 

30 whatsoever of, in and to, or out o f the same to have 
and to hold the same unto the said party of the 
second part, his executors, administrators or as-
signs, for the residue of the term therein mentioned, 
subject nevertheless to the rents, covenants, con-
ditions and provisions therein also mentioned, and 
I do hereby covenant and agree to  and with the said 
Charles Flynn that the said assigned premises now 
are free and clear o f and from all former or other 
gifts, rents, bargains, sales, leases, judgments, ex-

49
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ecutions, back rents, taxes, assessments and in-
cumbrances whatsoever.

I n  w it n e s s  w h e r e o f , I have hereunto set my 
hand and seal this Second day of May, in the year 
of our Lord, One Thousand Nine Hundred and 
Twelve.

10
R IC H A R D  A. M OTLEY (L. S.) 
CH ARLES FLYN N  (L. S.)

Signed, Sealed and Delivered 
in the presence of

J o h n  W. W a r n k e

St a t e  of  Ne w  J e r s e y , )
Co u n t y  o f  H u d s o n , y00,'

B e  i t  r e me mb e r e d , that on this Second day of 
May, in the year o f our Lord, One Thousand Nine 
Hundred and Twelve, before me, the subscriber, a 
Master in Chancery o f New Jersey, personally ap-
peared R i c h a r d  A. M o t l e y , who, I  am satisfied, is 
the individual mentioned in and who executed the 
foregoing Instrum ent; to whom I  first made known gQ 
the contents thereof, and thereupon he acknowl-
edged that he signed, sealed and delivered the same 
as his voluntary, act and deed, for the uses and pur-
poses therein expressed.

JOHN W . W A R N K E , 
Master in Chancery o f New Jersey.

40
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Answer of Henry I. Darling.

Filed December 31,1913.

The answer o f the defendant, Henry I. Darling, 
to the bill o f complaint o f Richard A. Motley, com-
plainant.

This defendant answering denies that said com-
plainant had title to certain automobiles and other 

10 personal property and was an assignee of the lease 
of the premises 2395 Hudson Boulevard as alleged 
in said bill o f complaint.

This defendant answering says that he has no 
knowledge that said personal property was in the 
possession o f one Cecelia Bock, and therefore he de-
nies the sam e; that this defendant denies that this 
defendant had certain dealings and transactions 
concerning said goods and chattels and lease with 
the said Cecelia D. Bock and denies that in and 

20 about the month o f April, Nineteen Hundred and 
Twelve, or at any other time this defendant entered 
into negotiations for the purchase or other disposi-
tion of said goods and chattels and lease and denies 
that a bill o f sale for said goods and chattels was 
drawn to be executed by said complainant at the 
request o f this defendant or otherwise as alleged 
in the bill of complaint, and denies that this de-
fendant or his attorney in his behalf directed that 

gQ the name of one Charles Flynn be inserted as the 
party o f the second part in said bill o f sale or in 
any other bill o f sale or made any direction or re-
quest relative thereto.

This defendant further answering denies that 
there was ever any agreement between this defend-
ant, said Bock, or complainant in anywise, or to 
any effect, or concerning said goods and chattels, 
and denies that it was ever agreed between said 
complainant and this defendant that the purchase

40
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price of complainant’s interest in said garage was 
to be the sum of One Thousand Four Hundred and 
Seventy-nine Dollars and forty-four cents or any 
other sum; but this defendant admits two notes 
were drawn, payable to complainant’s order, bear-
ing date May 2, 1912, one for the Five Hundred 
Dollars, payable after date, and one for Seven 
Hundred Dollars, payable after date; that said 10 
notes were signed by said Charles Flynn and en-
dorsed by this defendant, but this defendant al-
leges, maintains and charges the fact to be that 
said notes were endorsed by this defendant by 
agreement with, at the request and for the benefit 
o f said Charles Flynn, and not in anywise by 
agreement with, at the request of, or for the bene-
fit o f said complainant or any other person except 
the said Charles F lynn; and admits that this de-
fendant endorsed a note for said Charles Flynn 
for the sum of Three Hundred Dollars, and that the 
said note was discounted, but as to whether check 
was drawn to complainant for Two Hundred and 
seventy-nine Dollars and some cents this defendant 
has no knowledge, and therefore denies the same, 
and as to said note o f Three Hundred Dollars, this 
defendant alleges that it was endorsed by this de-
fendant by agreement with, at the request of and 
for the benefit o f Charles Flynn, and not in any- gQ 
wise by agreement with, at the request of or for 
the benefit o f said complainant or any other per-
son except the said Charles Flynn.

This defendant denies that there ever was any 
agreement or transaction direct or indirect between 
this defendant and said complainant, or said Sprag- 
gins or said Franklin or with any person or per-
sons for them or in their behalf or for the benefit 
of them or any o f them and denies that he -was

40
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interested in any o f the transactions of the said 
Charles Flynn either directly or indirectly, and de-
nies that said Charles Flynn acted for this defend-
ant in any o f said transactions or otherwise, and 
alleges that in the transactions, if  any, between 
said Charles Flynn and said Motley, Spraggins and 
Franklin, or any o f them, the said Charles Flynn 

10 acted solely for himself and not for or in behalf 
of this defendant, and that this defendant was not 
bound by any o f the acts o f the said Charles Flynn.

This defendant further answering denies that it 
was agreed between complainant and this defend-
ant that said two notes and the said check should 
be delivered to complainant when complainant de-
livered the bill o f sale for garage and assignment 
o f the lease thereof to the said Charles Flynn, and 
denies that this defendant delivered said two notes

20 for Five Hundred Dollars and Seven Hundred Dol-
lars, respectively, to this defendant’s attorney to 
be delivered to complainant when the contents of 
the garage and possession of the garage, and the 
bill o f sale, and the assignment o f the lease, should 
be delivered to the said Charles Flynn ; that this 
defendant denies that complainant and the said 
Charles Flynn, and the said John W , Warnke 
( who this defendant denies was his attorney), went 

3 Q to the garage on or about the Second day o f May, 
Nineteen Hundred and Twelve, and denies that the 
said Charles Flynn was put in possession of the 
said garage and its contents, and denies that in 
consideration thereof two notes signed by said 
Charles Flynn and purporting to be endorsed by 
this defendant, one for Five Hundred Dollars and 
one for Seven Hundred Dollars, and a check for 
Two Hundred and Seventy-nine Dollars and forty* 
four cents or some other sum for the cents were 

40 delivered to complainant.
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This defendant answering, as to the doings and 
actings o f the com plainant and said Traverse A. 
Spraggins, and said Philip Franklin, in regard to 
said note, alleges that at the time aforesaid the 
said Traverse A. Spraggins was acting as the attor-. 
ney for said R ichard A. Motley, this complainant, 
and also for  said Ph ilip  Franklin, and this defend-
ant has no knowledge or inform ation regarding the 10 
aforesaid allegations, and he therefore denies the 
same.

This defendant further answering admits that a 
certain suit was commenced in the Hudson County 
Circuit Court by the said Philip Franklin against 
this defendant and the said Charles F lynn to re-
cover the sum o f Seven H undred Dollars, being the 
principal o f the note alleged to  be payable to com -
plainant’s order and alleged to have been endorsed 
by Henry I. Darling, dated May Second, Nineteen 
Hundred and Twelve, payable six months after 
date; that this defendant admits that in said suit 
this defendant claimed that the signature o f this 
defendant endorsed on said note was not in 
the handwriting o f this defendant, and that 
this defendant never wrote the alleged sig-
nature, and that the signature on said note 
was a forgery ; the defendant alleges, main-
tains and charges that it  was found on the 30 
trial o f said action that the endorsement “ H. I. 
Darling”  to said Three Hundred D ollar note was 
not the signature o f the said H. I. Darling, this 
defendant, but this defendant assumes and alleges 
that the words “ Three hundred dollar note” in such 
allegation is a mistake and it was intended to  re- 
fer therein to  said Seven hundred dollar note, and 
defendant therefore in this answer treats said alle-
gation as if  the same referred to the Seven hundred

40
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dollar note that was actually involved in said suit, 
and defendant therefore admits said allegation as 
referring to said Seven hundred Dollar note which 
was the subject o f said suit. This defendant alleges 
that upon the trial o f said suit the plaintiff therein 
did contend and insist that the endorsement upon 
the said note or notes delivered to said complain- 

10 ant by said Flynn were genuine, and that he, the 
complainant, had accepted same as genuine and the 
plaintiff in said suit produced evidence in support of 
such contention and the jury found that the alleged 
endorsement o f this defendant to said note was not 
the signature o f this defendant (hereby referring 
to the said Seven Hundred D ollar note and not to 
said Three Hundred D ollar note as the subject of 
said su it), and that thereby the issues involved in 
this case were adjudicated and finally disposed of 
and the complainant is now estopped from insist-
ing that the said endorsement on said two notes de-
livered to him by Flynn are fraudulent and forged; 
this defendant denies that this defendant obtained 
the notes for Seven and Five Hundred Dollars 
which were endorsed by this defendant and de-
stroyed the same; but this defendant alleges the 
fact to be that said Charles Flynn, the person to 
whom he delivered said notes, appeared with them 

®q  and destroyed them in the presence o f this defend-
a n t; and this defendant denies that in the month 
o f June, Nineteen Hundred and Thirteen, this de-
fendant induced Charles Flynn to deliver to this 
defendant the notes o f complainant, having genuine 
endorsements o f this defendant; but this defend-
ant alleges the fact to be that said Charles Flynn, 
on his own initiative and by reason of no act o f 
this defendant returned with said notes and which 
were never the property o f complainant, and in con-

40
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sidération o f the destruction thereof, this defend-
ant endorsed a certain other note for Five Hundred 
Dollars for said Charles Flynn, and which this de-
fendant duly paid; that this defendant denies that 
there was any fraud with reference to the original 
notes or the alleged substituted notes or in the mat-
ter of the destruction o f the said genuine notes or 
otherwise on the part o f this defendant, and denies 10 
that this defendant had any knowledge of the al-
leged substitution of the said notes with forged 
endorsements or the substitution or any delivery 
thereof to the complainant, or said Spraggins, and 
alleges the fact to be that he delivered the said notes 
to the said Charles Flynn in the regular course of 
business and honestly and in good faith for the 
benefit o f said Flynn, and not otherwise ; that the 
said Flynn induced this defendant to endorse an- 
other note for the accommodation of the said Flynn, 
by the production and destruction o f said two notes 
for Seven Hundred Dollars and Five Hundred D ol-
lars which had theretofore been actually endorsed 
by this defendant, and that at or about the time of 
the production and destruction thereof, it was rep-
resented to this defendant by or on behalf o f said 
Flynn that the said two notes, with defendant’s 
endorsement thereon, had been returned to said 
Flynn by said Spraggins, to whom the complain- gQ 
ant had delivered them, and for whom the com-
plainant was acting, for the reason that the said 
Spraggins for himself and the said complainant 
had made misrepresentations and false statements 
concerning the title to the said garage and its con-
tents, and by reason o f said misrepresentations and 
false statements, had induced the said Flynn to 
deliver the said notes to the complainant, and fur-
ther because the said garage and its contents had

40
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been taken from said Flynn under a decree or or-
der of a court o f competent jurisdiction by virtue 
o f a title superior to the said complainant, and that 
said Spraggins had been compelled to return said 
notes to said Flynn by reason o f such misrepresen-
tations, false statements and loss o f title to said 
chattels; that relying upon said statement made by 

10 said Flynn, this defendant agreed that upon the pro-
duction and destruction o f said notes he would en-
dorse a new note for said Flynn for Five Hundred 
Dollars, and that thereafter the said Flynn did 
produce and destroy said notes and this defendant 
did endorse and deliver to  said Flynn a note for 
Five Hundred Dollars, which this defendant subse-
quently paid. That this defendant alleges and 
charges the fact to be as stated by said Flynn to 
him, and that said Flynn did lose title to said 

^  garage and its contents under a decree of a court 
of competent jurisdiction, in a suit, in which a 
superior title to said chattels was established as 
against said complainant, said Spraggins and said 
Flynn, and that thereby there was a complete fail-
ure of consideration for said notes and the said 
Flynn had a perfect defense against the same by 
reason o f said misrepresentations, false statements 
and loss of title to the chattels in exchange, for 

o q  which said notes are alleged to have been deliv-
ered to said com plainant; that this defendant de-
nies that this defendant knew that the notes bear-
ing the original signatures were to be delivered 
to complainant in consideration o f the delivery 
arid purchase price o f the personal property, garage 
and lease mentioned in the bill o f complaint, and 
denies that this defendant knew that notes purport-
ing to be the two notes, bearing the signature of 
this defendant, had been delivered to complainant 

40* and had been negotiated.



21

Answer of Henry I. Darling.

This defendant further answering denies each 
and every allegation o f fraud, m isconduct and co l-
lusion with said Flynn, or with any other person 
in anywise alleged in said b i l l ; that the substitu-
tion o f such forged notes, as alleged in the bill of 
complaint, i f  any, was caused by the laches and 
neglect o f the said com plainant and the said Sprag- 
gins and by their reliance upon the said Flynn, and 10 
that by reason of their action in accepting the same 
from said F lynn as alleged in said bill, they placed 
said Flynn in the position where he could and did 
induce this defendant to  endorse a new note for 
Five Hundred D ollars in consideration o f the pro-
duction and destruction o f said notes, and thereby 
they enabled said F lynn to secure said new note 
for Five Hundred D ollars, and by reason o f said 
laches and neglect, said com plainant is estopped in ^  
equity from  asserting any claim  to  or concerning 
said notes or either o f them.

And this defendant further answering says that 
he admits that suit was commenced to  recover the 
amount due on the note for  F ive Hundred Dollars, 
but the reason for  discontinuance o f same this de-
fendant knows not, but leaves com plainant to  his 
proof.

This defendant further answering says that as 
to the com plainant obtaining an assignment o f the gQ 

.right, title and interest in and to  said notes this 
defendant knows not, but leaves com plainant to 
his proof, and as to whether said assignment was 
necessary, this defendant answering says that he 
knows not, but leaves com plainant to  his proof.

This defendant further answering denies that the 
said several sums o f Five Hundred D ollars and 
Seven Hundred D ollars have not been paid to  said 
com plainant; this defendant denies that said com-

40
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plainant is entitled to have delivered to him the 
notes for Five Hundred Dollars and Seven Hundred 
Dollars respectively hereinbefore set forth, and hav-
ing the genuine endorsements o f this defendant and 
declared to be his property and to have the amount 
due thereon ascertained and a decree made that this 
defendant pay to said complainant the same as it is 

10 due.
This defendant further answering admits that he 

endorsed two notes o f the tenure and effect as in 
said bill set out, but denies that he had or 
has any knowledge that the same were delivered to 
the complainant, together with the check for Two 
Hundred and Seventy-nine Dollars and forty-four 
cents or some other sum for cents; this defendant 
denies that the same were to be delivered to com-
plainant by this defendant; this defendant denies 

^  that this defendant obtained possession of the two 
notes o f the purport and tenure set forth in the bill 
o f complaint and destroyed, and caused same to be 
destroyed, but alleges the fact to be that said notes 
were destroyed in the presence of this defendant as 
in equity and good conscience they should have 
been.

And this defendant further answering denies that 
said complainant is remediless in the premises at 

2 Q and by the strict rules o f the Common Law, and de-
nies that he cannot have adequate relief in the, 
premises except by the aid o f this Honorable Court.

And this defendant further answering says that 
as to the matters and things alleged against this de-
fendant, this defendant says that they were adjudi-
cated in the several Courts when the same were 
tried and have been decided in favor o f this defend-
ant.

And this defendant further answering says that 
40 said complainant should not have and maintain his
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said bill, because in said suit on said Seven H un-
dred D ollar note judgm ent was given in favor of 
this defendant, with costs, which costs are now un-
paid.

And this defendant further answering says that 
said complainant should not have and maintain any 
action against this defendant, because said com -
plainant has not been diligent in the pursuit o f  his 10 
remedies, whereby this defendant has suffered great 
loss and damage.

And this defendant further answering says that 
the said com plainant has received payment o f the 
said several notes.

This defendant further answering says that the 
said complainant agreed with said Charles Flynn 
that in consideration o f the said com plainant con-
veying unto said Charles F lynn the goods and chat-
tels mentioned and described in Schedule A  o f said 
bill o f com plaint that said Charles Flynn would de-
liver notes endorsed by this defendant, but this de-
fendant says that the said com plainant did not sell 
and convey to said Charles F lynn said goods and 
chattels, but that same were taken away from  the 
said Charles F lynn by a superior title  to  the said 
complainant, whereby this defendant lost his secur-
ity given by Charles F lynn to this defendant as 
security for the endorsement o f said notes.

And this defendant submits to  this H onorable 
Court, that all and every o f the matters in said 
complainant’s bill mentioned and com plained o f are 
matters which may be tried and determined at law, 
and with respect to  which the said com plainant is 
not entitled to any relief in this C ou rt; and this de-
fendant hopes he shall have the same benefit o f  this 
defense as if  he had demurred to said com plainant’s 
bill.

40
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This defendant prays to he hence dismissed, with 
his reasonable costs and charges in this behalf most 
wrongfully sustained.

CHAS. E. S. SIM PSON, 
Solicitor for Defendant,

Henry I. Darling.

10 Replication filed January 19,1914.

The complainant joins issue on the answer of the 
defendant.

JO SEPH  AN DERSON , Sr ., 
Solicitor for and of Counsel 

with Complainant.

Decree Pro C o 'n f e s s o .

20

30

Filed January 2, 1914.

This cause being opened to the court by Joseph 
Anderson, Sr., of counsel with the Complainant, 
and it appearing that process o f subpoena for the 
appearance of the defendants hath been duly issued 
and returned served by the Sheriff o f the County 
o f Hudson upon Charles Flynn, one of the defend-
ants, and that the said defendant Charles Flynn 
has not filed any plea, demurrer or answer to said 
bill within the time limited by law and such order, 
but has wholly failed and neglected so to do,

It is thereupon, on the Twenty-second day o f Jan- 
uary, in the year o f our Lord one thousand nine 
hundred and fourteen, ordered, adjudged and de-
creed that the said bill be taken as confessed as 
against the said Charles Flynn, one o f the defend-
ants, to the end that such decree may be made 
against him as the Chancellor shall think equitable
and just.

C.40 E. R. W A L K E R ,
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Final Decree.

Filed June 20,1918.

This cause coining on to be heard in the presence 
of Joseph Anderson, Sr., of counsel with com plain-
ant, and George J. M cEwan and Charles E. S. Sim p-
son, of counsel with the answering defendant, Henry 
I. Darling, and the bill having heretofore been 
taken as confessed against the defendant Charles 
Flynn, and the cause being brought to trial on bill, 
answer, replication and proofs in open court, and 
the pleadings having been read and the evidence sub-
mitted, and counsel being heard on behalf o f  the 
complainant and answering defendant, from  which 
it appears that the notes set forth in the bill o f  
complaint, one made by Charles F lynn to  the order 
of Richard A. M otley, dated May 2, 1912, and en-
dorsed by the defendant H enry I. Darling, payable 
four months after date fo r  the sum o f $500', and one 
made by Charles F lynn to the order of Richard A. 
Motley, dated May 2, 1912, and endorsed by the de-
fendant H enry I. Darling, payable six months after 
date for the sum o f $700, have been established by 
the proofs, and that there is now due to  the com -
plainant for  the principal o f said five hundred dol-
lars note the said sum o f $500 and protest fees, 
amounting to $1.58, and interest thereon, at six per 
cent, per annum, from  the second day o f September, 
1912, to the date o f this decree, amounting to 
$675.87, and that there is now due to the com plain-
ant for the principal of said seven hundred dollar 
note the said sum of $700 and protest fees, amount-
ing to $1.54, and interest thereon at six per cent, 
per annum, from  the second day o f November, 1912, 
to the date o f this decree, amounting to  $938.31, 
making in all the sum o f $1614.18,

And it appearing that, said tw o notes were de- 
stroved before maturitv by the defendants without 
the knowledge or consent o f the complainant^

10

20

30

40
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And it further appearing that the defendant 
Charles Flynn, on July 12, 1912, paid to Charles 
C. Kelly, Trustee in Bankruptcy of George Bock, a 
bankrupt, the sum of $900 to perfect title to the 
goods and chattels mentioned in the bill of com-
plaint, which sum of $900, with interest, amounts 
to $1220.25, and that defendant should receive credit 

10 for the same,
It is, on this 17th day of June, 1918, ordered, 

adjudged and decreed by the Chancellor, by virtue 
of the power and authority of this court, that the 
said two notes set forth in the bill of complaint, one 
made bv Charles Flvnn to the order of Bichard A.t/ v
Motley and endorsed by Henry I. Darling, dated 
May 2,1912, payable four months after date for the 
sum of $500, and one made by Charles Flynn to the 
order of Richard A. Motley and endorsed by Henry 

20 I. Darling, dated May 2, 1912, payable six months 
after date, for the sum of $700, are hereby ascer-
tained and established as good and valid promis-
sory notes and as existing obligations of Charles 
Flynn and Henry I. Darling, defendants, and that 
said two notes were and are the property of the com-
plainant, and he is entitled to the same, and the 
same having been destroyed before maturity with-
out the knowledge or consent of the complainant.

It is further ordered, adjudged and decreed that 
the defendants Charles Flynn and Henry I. Darling 
do pay to the complainant the sum of $1614.18, being 
the principal, protest fees and interest due upon 
said two promissory notes, less said $900 paid by 
Charles Flynn to said Charles C. Kelly, Trustee in 
Bankruptcy of George Bock, a bankrupt, together 
with interest at six per cent, per annum from July 
12, 1912, amounting in all to $1220.25, leaving a 
balance of $393.93 due to complainant,

«  i
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And it is further ordered and decreed that the 
defendants Charles Flynn and Henry I. Darling do 
pay to the complainant, or his solicitor, the sum of 
|393.93 so above found to be due to the complainant 
from the defendants,

And it is further ordered and decreed that the 
defendants pay to the said complainant, or his solici-
tor, the costs of this suit to be taxed and a counsel 10 
fee of One hundred and fifty dollars, and that exe-
cution issue therefor, and for the sum of $393.93 
so above found to be due to the complainant from 
the defendants, according to the course and practice 
of this court.

E. R. WALKER,
C.

Respectfully advised. 20
V iv ia n  M. Le w i s ,

V. C.

A true copy.
Ro b er t  H. Mc A d a ms ,

Clerk.

30
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Opinion.

Filed January 15, 1918.

On bill for a discovery, etc. Heard on bill, an-
swer, replication and proofs taken in open court.

Me . Jo s e ph  A n d ers on , Se ., for the Complainant.
IQ Me . Ge oe ge  J. Mc E w a n , and Me . Ch a e l e s  E. S. 

Simp s o n , for the Defendant, Henry I. Darling:.

Le w is , V. C.:

The bill in this cause was dismissed for want of 
equity and because complainant had an adequate 
remedy at law. An appeal was taken to the Court of 
Errors and Appeals, and the decree* of this Court 
was reversed (Motley v. Darling, 86 N. J. Eq., 185).

The bill is for a discovery as to the execution of 
two notes which were to have been signed by de-
fendant, Flynn, and indorsed by defendant, Darling, 
and were to be delivered to the complainant as the 
consideration for the sale and delivery by him, the 
complainant, of certain personal property, but 
which notes were not so delivered, and in view of 
the fraudulent destruction of the notes bv the de-t/
fendants, or one of them, for a decree establishing 

oq the same and directing the payment of the moneys 
payable thereunder.

The essential parts of the bill are sufficiently 
enumerated in the opinion rendered by the Court 
of Errors and Appeals. The bill, however, alleged 
that the contract for the sale of the garage was be-
tween Motley, as vendor, and Darling, as vendee. 
The proofs, however, establish the fact that Flynn 
was the vendee. But I can draw no other conclu-
sion from the evidence than that Motley was in-

40
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duced to part with hisi property upon the under-
standing that Darling would pay if Flynn did not.
The evidence proves that Darling was trying to 
secure himself from impending loss. Darling was 
present at the conference when the bill of sale and 
the assignment of the lease from Motley to Flynn, 
and the notes from Flynn, indorsed by Darling, and 
the chattel mortgage from Flynn to Darling to se- 10 
cure Darling for his indorsements were drawn. He 
admits that he" received notice that an outsider had 
bought one of the notes, and yet when Flynn came 
to him and offered to destroy both the notes on con-
sideration that Darling would indorse a note for 
$500, he agreed and did so, and Flynn thereupon 
destroyed the notes made to Motley for $700 and 
for $500. Darling says he thought it was “ awfully 
strange.” His counsel, however, was present at the 
time, and he does not seem to have suspected that 
Flynn had given forged notes to Motley, so that 
if a skilful lawyer did not suspect the trick that 
Flynn had perpetrated on Motley, it is fair to as-
sume that Mr. Darling was not guilty of any wilful 
wrong-doing.

I am unable to reach any other conclusion than 
that there was a privity of contract between Motley 
and Darling, however; in any event, Darling’s ac-
tion in indorsing the notes, in pursuance of this gQ 
agreement between all the parties, in Motley’s pres-
ence, and delivering them to Flynn to be delivered 
to Motley, knowing that Motley was relying there-
on, would estop Darling from denying the privity 
of contract. The chattel mortgage to Darling was 
made at the same time and was a further step in 
the carrying out of the agreement between all the 
parties, and, of course, furnished the consideration 
to Darling for his endorsements.

40
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Immediately after Flynn had been placed in pos-
session of the garage, the Bocks went into bank-
ruptcy, and the receiver in bankruptcy held that 
the bill of sale given by the Bocks to Motley was 
only an equitable mortgage. The bill of sale from 
Motley to Flynn, which was the consideration for 
the notes, merely conveyed the right, title and in- 

10 terest of Motley to Flynn, and Darling, who had 
taken a chattel mortgage from Flynn at the time 
he indorsed the notes made by Flynn to Motley, 
may be assumed to have been very much perturbed 
when he found out the condition of affairs. Flynn, 
however, bought in the title from the trustee in 
bankruptcy.

A decree pro confesso has been taken against 
Flynn, but he is not worth anything.

Mr. Darling seems to be a rather unsophisticated 
man, and I have no idea that he meant to be dis-
honest in any way when he endorsed the note for 
Mr. Flynn for $500 in consideration of the destruc-
tion by Mr. Flynn of the two notes in suit. He 
made a mistake in backing Mr. Flynn, and there 
is no one to blame but himself. There can be no 
doubt that Darling had sufficient notice to put him 
on inquiry.

Darling says that when Flynn destroyed the note 
2  ̂ in his presence he, Darling, “ thought it was awfully 

strange.”  He knew that Motley had delivered the 
conveyance and possession of the property to Flynn, 
and he obviously knew that Motley had not received 
the two notes which it had been agreed he should 
receive. He had no business, therefore, to partici-
pate in the destruction of these notes without mak-
ing inquiry.

I f the notes were still in existence, there can be 
no doubt that a decree would lie requiring the

10
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*

delivery of these two notes to Motley, subject to 
an adjustment being made by Motley for the amount 
which Flynn was required to pay to the trustee in 
bankruptcy to perfect the title which Motley had 
agreed to deliver to Flynn. The notes are not in 
existence, however, and inasmuch as the due dates 
thereof are long since past, it would be idle that 
hew notes should be made to replace those which 10 
have been improperly destroyed.

If, therefore, specific performance could be de-
creed in case the notes were in existenc, surely 
Darling could not avoid his obligation to pay by 
securing their destruction. Such a doctrine would 
be inequitable. He endorsed a note for $500 in 
order to have them destroyed, but to my mind that 
does not help him to avoid his obligation.

Darling’s contract by his endorsements was to 
pay these notes if they were dishonored by Flynn 
at maturity. Darling, of course, was entitled to 
notice of such dishonor if it took place. Darling 
in fact did have notice that the amounts of these 
notes were not paid by Flynn to Motley at matur-
ity, because it appears that he received notice of 
the protest of the two forged notes which Flynn 
gave to Motley instead of the originals.

I will, therefore, advise a decree against Flynn 
and Darling for the amount of the notes plus in- 
terest, less the amount paid by Flynn to the trus-
tee in bankruptcy to perfect title, plus interest from 
the date of such payment, provided proof as to 
the amount so paid by Flynn be made before me, on 
notice, within a reasonable time, otherwise the de-
cree will be for the full amount of the notes and 
interest.

40
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Notice of Appeal.

Filed August 20, 1918.

The complainant hereby appeals from so much of 
the final decree made in this court in the above 
stated cause on the 17th day of June, 1918, as de-
clares that the defendant Charles Flynn, on July 
12th, 1912, paid to Charles C. Kelly, Trustee in 
Bankruptcy o f George Bock, a bankrupt, the sum 
of Nine hundred dollars to perfect the title to the 
goods and chattels mentioned in the bill of com-
plaint, which sum of Nine hundred dollars, with 
interest, amounts to Twelve hundred and twenty 
dollars and twenty-five cents. That defendant 
should receive credit for the same and as declares 

20 that said Nine hundred dollars paid by Charles 
Flynn to Charles C. Kelly, Trustee in Bankruptcy 
o f George Bock, a bankrupt, together with interest 
at six per cent, per annum, from July 12, 1912, 
amounting in all to Twelve hundred and twenty 
dollars and twenty-five cents, should lessen to that 
extent the amount to be paid to complainant and 
that said sum of Twelve hundred and twenty dol-
lars and twenty-five cents should be deducted from 
the amount to be paid to the complainant, and 

30 from every other part o f said decree which declares 
that any sum whatsoever should be allowed to the 
defendants and deducted from the amount to be 
paid to the complainant, or that the defendants 
should be allowed any credit, payment, or set-off 
whereby complainant is not paid the full sum of 
Sixteen hundred and fourteen dollars and eighteen 
cents, ordered, adjudged and decreed to be due 
and owing from the defendants to the complain-

40
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ant, to the Court of Errors and Appeals, in the last 
resort in all causes.

Dated August 10, 1918.

JO SEPH  AN DERSON , Sr ., 
Solicitor for and o f Counsel

with Complainant.

I conceive there is good ground for appeal in  ̂
the above stated cause.

JO SEPH  AN DERSON , Sr .,
Of Counsel with Complainant.

Petition of Appeal.

Filed August 20, 1918.

To the Honorable Court of Errors and Appeals in 
the last resort in all causes:

The petition o f Richard A. Motley, the appellant 
in the above stated cause, respectfully shows that 
your petitioner finds himself aggrieved by a final 
decree made in the Court o f Chancery o f New Jer-
sey by his H onor Edwin Robert W alker, Chancel-
lor o f New Jersey, bearing date the 17th day of 
June, 1918, wherein the said Richard A. Motley was 
complainant and the said Henry I. Darling and 
Charles Flynn were defendants, in this respect, 
to w it: The said decree adjudges that the defend-
ant Charles Flynn on July 12th, 1912, paid to 
Charles C. Kelly, Trustee in Bankruptcy of George 
Bock, a bankrupt, the sum o f Nine hundred dollars 
to perfect the title to the goods and chattels men-
tioned in the bill of complaint, which sum of Nine 
hundred dollars, with interest, amounts to Twelve 
hundred and twenty dollars and twenty-five cents
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and that defendants should receive credit for the 
same and as declares that said Nine hundred dollars 
paid by Charles Flynn to Charles C. Kelly, Trustee 
in Bankruptcy o f George Bock, a bankrupt, to-
gether with interest at six per cent, per annum 
from  July 12th, 1912, amounting in all to Twelve 
hundred and twenty dollars and twenty-five cents, 

10 should lessen to that extent the amount to be paid 
to complainant and that said sum of Twelve hun-
dred and twenty dollars and twenty-five cents 
should be deducted from the amount to be paid to 
the complainant, and by every other part o f said 
decree which declares that any sum whatsoever 
should be allowed to the defendants and deducted 
from  the amount to be paid to the complainant, or 
that the defendants should be allowed any credit, 
payment or set-off whereby your petitioner is not 

^ paid the full sum of Sixteen hundred and fourteen 
dollars and eighteen cents, ordered, adjudged and 
decreed to be due and owing from the defendants 
to your petitioner.

Your petitioner humbly appeals from that part 
o f the decree of the Chancellor which decrees as 
aforesaid, upon the ground that the same is errone-
ous, for that said decree should have adjudged that 
the defendants Charles Flynn and Henry I. Darl- 

gQ ing do pay to your petitioner the sum of Sixteen 
hundred and fourteen dollars and eighteen cents, 
being the principal, protest fees and interest due 
upon two certain promissory notes in said final de-
cree set forth, and not the sum of Three hundred 
and ninety-three dollars and ninety-three cents so 
decreed by said decree to be due to your petitioner 
from said defendants, and said decree should not 
have ordered, adjudged and decreed that the de-
fendant Charles Flynn on July 12th, 1912, paid
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to Charles C. Kelly, Trustee in Bankruptcy of 
George Bock, bankrupt, the sum of Nine hundred 
dollars to perfect the title to the goods and chat-
tels, mentioned in the bill o f complaint, which sum 
of Nine hundred dollars, with interest, amounts to 
Twelve hundred and twenty dollars and twenty-five 
cents, and that the defendants should receive credit 
for the same and should not have declared that 10 
the said sum of Nine hundred dollars paid by 
Charles Flynn.to Charles C. Kelly, Trustee in Bank-
ruptcy o f George Bock, a bankrupt, together with 
interest at six per cent, per annum from July 12,
1912, amounting in all to Twelve hundred and 
twenty dollars and twenty-five cents, should lessen 
to that extent the amount to be paid to your peti-
tioner, and that said sum of Twelve hundred and
twentv dollars and twenty-five cents should be de

. . 20ducted from the amount to be paid to your peti-
tioner, and that no other part o f said decree should 
declare that any sum should be allowed to the 
defendants and deducted from  the amount to be 
paid to your petitioner, or that the defendants 
should be allowed any credit, payment or set-off 
whereby your petitioner is not paid the full sum 
of Sixteen hundred and fourteen dollars and eigh-
teen cents, ordered, adjudged and decreed to be 
due and owing from the defendants to your peti- gQ 
tioner.

Your petitioner therefore prays that the said de-
cree o f the said Chancellor may be in the particu-
lars aforesaid reversed, set aside and for nothing 
holden, and that your petitioner may have such re-
lief in the premises as to this Honorable Court 
shall seem meet.

JO SEPH  AN DERSON , Sr .,
Solicitor for and o f Counsel

with Appellant. 40
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Filed October 1, 1918.

The answer o f the above-named respondent Henry 
I. Darling to the petition o f appeal o f the above- 
named appellant.

This respondent, not acknowledging all, or any 
of the matters which in the said petition of appeal 
are contained to be true, for answer thereto, never-

10 theless, says and admits that a decree was, on the 
17th day of June, 1918, made and entered in the 
Court of Chancery, in the cause for that purpose 
mentioned in the said petition, as is therein stated; 
but as to the substance and form  thereof, this re-
spondent prays to refer thereto when the same 
shall be produced. And this respondent is advised 
and believes that the said decree is agreeable to 
equity, except such part thereof as decrees that the 

2 q  defendant pay to the complainant counsel fee and 
costs, for that this defendant in his answer hereto-
fore  filed in said cause, set up and maintained that 
the title agreed to be given to the said goods and 
chattels mentioned in said bill o f complaint by said 
complainant had failed, which contention was al-
lowed by the said Court, therefore it is inequitable 
that counsel fee and costs should be taxed against 
the defendant Darling, and he therefore prays that 
the same may be affirmed except as to the aforesaid 

30 counsel fee and costs, in which regard he prays that 
the said decree may be reversed, with costs to be 
hdjudged to this respondent.

CHAS. E. S. SIM PSON, 
Solicitor for and o f Counsel with 

Defendant-Respondent, Henry I. 
Darling.

40
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IN  C H A N C E R Y  OF N E W  J E R SE Y .

Between \
Richard  A. Mo t l e y , I

Complainant, /

) On Bill, &c.and /  ’

Hen ry  I. Darl ing , et al., 1
Defendants. |

Transcript of testimony taken before Hon. Vivian
M. Lewis, Vice Chancellor, at the Chancery Cham-
bers, Jersey City, on December 12th, 1916.

Appe a r a n c e s :

Jo s e ph  A n d e r so n , for the Complainant. 
Charles  E. S. Sim pso n , for the Defendant.

Eu g e n e  Ha y n e , sworn in behalf of the complain-
ant, testified as follow s:

Direct examination by Mr. Anderson.

Q. Are you a practicing lawyer of the State of 
New Jersey? A . I  am, yes.

Q. Mr. Hayne, do you know Henry I. Darling? 
A. Yes, sir.

Q. Do you know Richard A . Motley? A . Yes, 
sir.

Q. Do you know Mr. Charles E. S. Simpson? A. 
Yes, sir.

Q. On the 2nd of June, 1912, did you have occa-
sion to attend at Mr. Simpson’s office— the 2nd of 
May, I  mean? A . Yes, sir, the 2nd of May, 1912. 

Q. And in whose behalf did you go there? A . I

10
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went there representing Mr. Motley, Rev. Richard 
A. Motley, for Mr. T. A. Spraggins.

Q. Wasi Mr. Spraggins Mr. Motley’s attorney? 
A. Yes, sir.

Q. Now, whom did you meet at Mr. Simpson’s 
hffl.ce on that day? A. The Rev. Mr. Motley, Mr. 
John Warnke, Charles Flynn, Mr. H. I. Darling, 

10 and I was there, o f course.
Q. W hy were you present on this occasion at 

Mr. Simpson’s office; what was the purpose o f this 
meeting? A. In order to have executed a bill of 
sale and to receive certain notes and a check in 
exchange therefor.

Q. W ere any notes drawn on this occasion? A. 
They were there— drawn— but who drew them I 
don’t know.

Q. Now, do you recall the signing and endorse- 
^  ment of notes on this occasion? A. I recall the en-

dorsing.
Q. State what you know about the endorsing of 

these notes at that time? A. I arrived at Mr. Simp-
son’s office some time around about four o’clock 
that afternoon; Mr. Simpson was not there; Mr. 
John W arnke was there; I stated to Mr. W arnke 
my mission, saying I was there with Rev. Motley 
in the matter of Mr. F lyn n ; and he invited me into 

2 Q a private office immediately to the right, off from 
the reception room. W e went in ; Mr. W arnke sat 
on the east side o f a very long table, near the south 
end o f the table; I sat immediately in front o f Mr. 
W arnke; and to my left Mr. Motley sat. Mr. Darl-
ing was at the north end of the table. Mr. Flynn 
did not s it ; he stood up on the east side of the table, 
between Mr. Warnke and Mr. Darling. Mr. W arnke 
wanted to know did I  have the bill o f sale; I  told 
'him “ Yes, I have it,”  it has not as yet been exe-

40
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euted. Mr. W arnke said something with reference 
to a lease o f these premises, and we all agreed that 
the lease was not there present— I did not have it, 
and Mr. Flynn said he did not have it, and Mr. 
Warnke did not have it ; and Mr. Warnke said that 
there would have to be drawn an assignment of this 
lease; Mr. W arnke dictated to the stenographer this 
formal assignment. W hile that was being done, 10 
Mr. Henry I. Darling and Mr. Flynn went out of 
the room ; I don’t know whether they went out of 
the reception room or not after that, but in a short 
time Mr. Darling and Mr. Flynn returned. Mr. 
Darling continued muttering something to himself 
and sat down at the head of the table; he shook 
his head several times, with two notes, which had 
been handed to him in my presence, before him; 
he shook his head, endorsed the two notes, handed on
them back to Mr. W arnke; they were shown to me 
by Mr. W arnke; then it was said by either Mr.
Warnke or Mr. Flynn, I  cannot say which one-------

Q. And in the presence o f Mr. Darling? A.
Yes, sir, and also of myself and Mr. Motley— that 
I should keep the executed bill o f sale, which I  
executed then and there; had Rev. Motley to  sign; 
inserted in the bill o f sale the name of Charles 
Flynn and a few other w ords; I was to keep the 
bill of sale and the assignment o f lease; Mr. W arnke ^  
was to retain the two notes endorsed by Mr. D arl-
ing.

Mr. Sim pson: I ob ject; this witness is tes-
tifying to a conclusion.

The Court: Strike that out then, in that 
form— all right.

Q. A t any rate you kept the assignment of the 
lease and the bill o f sale? A. Yes, sir.

40
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Q. Is that right? A. Yes, sir.
Q. W hat was the next step you were to take after 

that; what did you do afte*r that? A. Mr. Warnke 
stated to me that the two notes and a check for 
$279.42 were to be retained by him, and that the 
exchange o f the notes and check for the bill o f sale 
and the assignment o f lease was to be made at the 

10 garage by George L. Bock at the corner o f Com- 
munipaw Avenue and the Hudson Boulevard. W e 
then left the room ; Mr. Flynn, Mr. Motley, Mr. 
Darling, Mr. Warnke and I went downstairs, went 
into the street, and about two doors away from 
the building in which Mr. Simpson’s office then 
was was a saloon— Hofbrau, run by F lynn; we 
went in there; Mr. Flynn gave out refreshments; we 
had Bass’ A le and lobster, and we stayed around 
awhile. Mr. Darling not indulging in the lobsters, 
he drank the ale. W e then got into an automobile. 
Mr. Flynn, Mr. Motley, Mr. Warnke and another 
man, I don’t know his name, I and the chauffeur 
were in this automobile; this was pretty near on 
to seven o ’c lo ck ; it might have been a little before 
or a little after; we drove down to Communipaw 
Motor Company Box Garage; all o f us got out and 
walked into the garage. I proceeded to hand Mr. 
W arnke the bill o f sale and the assignment o f lease. 

q q  A t that time Mr. Boch— either Mr. Boch or Mrs. 
Boch— came up, and asked, “ W hat is all o f this,” 
and I said, “ I don’t know, Madame, you will have 
to see Mr. Spraggins; I  am here to carry out the 
transfer o f this property.”  Mr. Boch and Mrs. 
Boch were there present ; I handed Mr. W arnke the 
bill o f sale and the assignment o f lease; I handed 
Rev. Motley the bill o f sale and assignment of 
lease and he passed it over to Mr. F lynn; Mr. 
W arnke handed me two notes and a check for

40
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$279.42; I took the two notes and check and handed 
them to the Rev. Motley. Then Mr. Motley said to 
Mr. Flynn, “ I  put you into possession o f this 
place” ; and Mr. Flynn said immediately, “ I  am in 
possession of this place.”  The man who came down 
in the automobile, as to him Mr. Flynn said, “ Take 
charge of everything around here, and see that 
nobody takes anything out o f here.”  Then there 10 
began a wordy war, and I do not recall the exact 
words that passed. I and Mr. Motley left, Mr. 
Motley having the two notes and the check; we 
got into an automobile; the chauffeur drove Mr. 
Motley to his home and left him, and carried me 
to my home.

Q. I show you two notes, two papers purporting 
to be promissory notes, one for $700 and one for 
$500, dated May 2, 1912, and I ask you if  these 
are the notes that you received on that occasion?
A. Yes, sir.

Mr. A nderson: I offer them in evidence.
Mr. Simpson: No objection.
Marked Exhibits C -l and C-2.
Mr. A nderson: I  offer in evidence the bill 

o f  sale o f Richard A. Motley to Charles 
Flynn mentioned by the witness,

Mr. Simpson: No objection.
Marked Exhibit C-3. 30
Mr. Anderson: I  offer in evidence the as-

signment of the lease.
Marked Exhibit C-4.
Mr. Anderson: I offer in evidence a memo-

randum of agreement made the 25th of April, 
1912, between Cecilia D. Bock and George 
L. Bock, and Henry I. D arling; and it has 
been agreed between counsel that it is not 
necessary to call the subscribing witnesses.
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Mr. Simpson: I object to the introduction 
of that agreement on the ground that it is 
incompetent, immaterial and irrelevant.

The Court: I will receive it at present; 
if it is not relevant or material I will deal 
with it on the final issue.

Marked Exhibit C-5.
Mr. Anderson: I offer in evidence a bill 

of sale made by George L. Bock and Cecilia
D. Bock to Richard A. Motley.

Mr. Simpson: No objection to that.
Marked Exhibit C-6.

/ Mr. Anderson: I offer in evidence assign-
ment of lease by Cecilia D. Bock and George
L. Bock, her husband, to Richard A. Motley.

Mr. Simpson: No objection.
Marked Exhibit C-7.
Mr. Anderson: I offer in evidence bill of 

sale by Bernard J. Crowley to Richard Mot-
ley.

Mr. Simpson: No objection.
Marked Exhibit C-8.
Mr. Anderson: I offer in evidence, bottom 

of page 4 of the testimony, in the case of 
Philip R. Franklin v. Charles Flynn et al., 
in the Hudson County Circuit Court, at the 
bottom of page, in which Mr. Simpson ad-, 
mitted the protest and notice of dishonor of 
these two alleged forged documents.

Mr. Simpson: That is all right. We ad-
mit protest and notice of dishonor of these 
particular notes, C-l and C-2.

Further direct examination by Mr. Anderson.

Q. I show you the bill of sale marked Exhibit
C-3 and I  ask you if you know in whose handwrit-
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ing the interlineation is in dark ink, as follows— 
being the words as follows: “his right, title and 
interest in and to” ? A. It is in the handwriting 
of Mr. T. A. Spraggins.

Q. Was that on that paper before that was signed 
by Mr. Motley? A. Yes, sir.

Q. And likewise a similar interlineation in the 
covenant of warranty, being the words “his right, 10 
title and interest in” ; was that there also? A.
That was also there.

Q. Now, at the time you took this to Mr. Simp-
son’s office, was there any part of the paper blank; 
in other words, were there blank spaces in the 
paper when you took it up to Mr. Simpson, and 
before you had the paper executed, calling your at-
tention particularly to the writing of the words 
“$1479.42” and Charles Flynn, and the words “ city” 
and “ Jersey City” and the word “Hudson” and the ^0 
¡words “ New Jersey” ? A. All the typewritten mat-
ter was written in the paper when I took it to the 
office. The words in the recital in the bill of sale, 
“$1479.42,” are in the handwriting of Mr. Warnke.

Q. Was that put there in your presence? A. It 
was inserted in my presence.

Q. Anything else? A. “ Charles Flynn” in Mr. 
Warnke’s handwriting; the words “city,” “ Jersey 
City,” “Hudson,” “ New Jersey” are in the hand- 
writing of Mr. Warnke and were written before the 
execution in my presence.

Q. In Mr. Simpson’s office? A. Yes, sir, imme-
diately following the habendum clause the word 
“his” is in the handwriting of Mr. Warnke, and 
inserted and written in my presence before exe-
cution.

40
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Pross-examination by Mr. Simpson.

Q. Mr. Hayne, at whose direction did you go to 
my office on this particular day— Mr. Motley’s or 
Mr. Spraggins’ ? A. Mr. Spraggins’ .

Q. Where was Mr. Spraggins at that time? A. 
I left him in the office attending some matter.

I® Q. Had you had any conference with Mr. Sprag-
gins before you left to go to my office that day, 
concerning this transaction? A. Yes.

Q. What time of day was that? A. That was 
almost immediately before 4 o’clock; at least im-
mediately before the time that I left the office and 
went at once to your office.

Q. Did you put yourself in telephone communi-
cation with Mr. Spraggins at all after you left him 

2q . at his office until the time that you left my office? 
A. I don’t think I did; I don’t recall having done 
so.

Q. Where did you meet Mr. Motley that day be-
fore you went to my office? A. I met Mr. Motley 
up at your office, I  think.

Q. So that when you reached there Mr. Motley 
and Mr. Flynn were already at the office? A. Yes, 
sir, I think so.

Q. How soon after did Mr. Darling come? A. 
30 Mr. Darling was almost immediately there after 

I arrived.
Q. He came afterwards? A. That is to my knowl-

edge ; I don’t know whether he had been up before.
Q. I mean up to the time you got there; he was 

not there when you got there? A. I don’t recall 
his being there before.

Q. Do you recall his coming in after you got 
there? A. He either came there simultaneously 
yupon my arrival or he came a little after; I won’t 

40 state that positively.
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Q. Now, you saw Mr. Darling come in, and he 
sat down at this long table that you have described, 
where Mr. Warnke and Mr. Motley and yourself 
Were sitting? A. Yes, sir.

Q. And you saw him endorse two notes? A. Yes, 
sir, I did.

Q. You did not retain those notes or keep those 
notes in your possession, did you? A. No, sir.

Q. So that the two notes that you have identified 
here to-day are not the notes which you saw him 
endorse that day, are they?

Mr. Anderson: We admit that, if it is in 
point.

A. I say this, if your Honor please, it is going 
to call for a conclusion of mine whether they are 
identical or not in face of the fact that there has 
been adjudication by the Court that they were 
not------

Q. Don’t you recall yourself whether they are 
or not? A. I do not.

Mr. Anderson: These are not the notes; 
we admit that.

Q. You remember testifying in the trial of the 
indictment of the State vs. Charles Flynn on Feb-
ruary 4, 1913? A. Yes, sir.

Q'. Do you remember this question being put to 
you at that trial (p. 99), sixth line from the bot-
tom : “ Q. Did you have a conversation at that time 
with Mr. Warnke in regard to this case? A. Yes, 
shortly after a suit was brought by Mr. Spraggins, 
whom I represented, on the two notes. Q. Did he 
say in whose handwriting they were? A. He told 
me he thought they were in Mr. Simpson’s hand-
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writing.” Do you remember testifying to that? 
A. Yes, sir.

Q. Do you remember who drew those notes that 
day? A. I do not.

Q. Now, do you recognize in whose handwriting 
the notes are that are before you, constituting 
Exhibits C-l and C-2? A. I cannot say.

10 Q. Will you look at Exhibit C-3, you recognize 
some handwriting in that, don’t you? A. Yes, sir.

Q. Whose handwriting do you recognize there? 
A. There are three different handwritings here, one 
by Warake, one by Spraggins and one of Mr. Mot-
ley’s.

Q. What is the handwriting that is in Mr. 
Warnke’s? A. The statement of the consideration— 
the name of Charles Flynn, the grantee, and the 
words “city,”  “Jersey City,”  “Hudson,” “New Jer- 

20 sey,” “his.”
Q. Had you ever known Mr. Darling'before this 

day? A. I had known him.
Q. Personally? A. From my viewpoint I knew 

him to be Mr. Darling.
Q. Now, while you were there, and before Mr. 

Darling came into the room, had you had any con-
versation with Mr. Flynn? A. I don’t know that 
I  had any; I don’t recall having any particular 

gQ conversation with Mr. Flynn except possibly pass-
ing the day, and I may have said something when 
I was speaking to Mr. Warnke about the execution 
of these papers.

Q. Did you talk to Mr. Darling at all? A. No, 
sir.

Q. Now, what conversation did you have with 
Mr. Warnke from the time you went into that office 
until vou left it? What was the first thing vou 
introduced yourself with? A. I told Mr. Warnke

40
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I was there; I said, “ I am here now, Mr. Warnke, 
in the matter of Mr. Motley’s garage” ; he said, 
“Well, I have charge of it— Mr. Simpson is not 
here, and he has left me in charge of it,” and he 
invited me and the others who were there into this 
private office. The next conversation was with 
reference to where the lease was, and none of us 
knew, that is, those who were there said they did 10 
not know.

Q. Did Mr. Flynn raise any question about the 
possession of the lease? A. I don’t recall that he 
did.

Q. Did Mr. Flynn have anything to say at all at 
the time? A. Mr. Flynn had considerable to say; 
just what he did say I don’t recall.

Q. As a fact, Mr. Flynn had more to say than 
everybody else put together? A. That is true.

Q. Now, what was that volume of talk about? ™  
A. I only have a vague recollection of the facts that 
Mr. Flynn did considerable talking around there; 
he spoke to Mr. Warnke a good many times; just 
particularly what it was I do not recall; but I do 
recall, however, that when Mr. Darling came back 
into the room, after he and Mr. Flynn had gone 
out—either in the hall or in a room beyond this— 
that Mr. Darling after sitting at the table, and the 
notes were passed, I remember Mr. Flynn stood 
some little distance away from him, and the exact 
words I do not recall, but it was in the way of 
goading on to do the thing, and not crawfish; just 
the words I don’t recall.

Q. Did he use the word crawfish? A. No, sir.
Q. Who was urging this transaction, was it Mr. 

Flynn? A. Which one of the transactions?
Q. Why, this crawfishing. A. Do you mean the 

signing of the notes at that time?O  c

40
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Q'. Yes. A. Mr. Flynn apparently was urging 
Mr. Darling to go ahead and do the thing.

Q. Now, do you know anything about a conversa-
tion between Motley and Flynn before you came 
into my office? A. No, sir, I do not.

Q. Do you know anything about a conversation 
between Mr. Spraggins and Mr. Motley before you

to came to my office— I mean Spraggins and Motley 
and Flynn—before you came to my office? A. No, 
sir.

Q. Did you know, or did not Mr. Spraggins tell 
you, that you were to go up to my office to close 
a transaction between Flynn and Motley and that 
you were to receive two notes which were to bear 
the endorsement of Mr. Darling; were not those 
the instructions you received from Mr. Spraggins? 
A. Well, whether the transaction was to be directlvon ’
with Mr. Flynn or not I don’t know, and I don’t 
recall; I do know that I was sent there with this 
bill of sale and that certain instructions were given 
me with reference to this bill of sale.

Q. (By the Court) Who was to give you the 
notes? A. And I was to receive the notes.

Q. From whom? A. From Mr. Simpson’s office.

Further cross-examination by Mr. Simpson,
on
ou Q. Answer the question I put to you. A. (No 

answer.)

By the Court.

Q. Were not you to look over the papers? You 
.were representing Mr. Spraggins. A. There must 
have been something said; I don’t recall it. I will 
willingly recall it if I can any time later.

40



49

Eugene Hague— Cross.

Further cross-examination by Mr. Simpson.

Q. Now, when you got down to the garage, you 
turned the garage over to Mr. Flynn, didn’t you?' 
A. No, sir.

Q. Well, you and the others with you ; Mr. Motley 
went with you ; you testified, I think, that Mr. Mot-
ley said something about putting Mr. Flynn in pos-
session? A. Yes, sir, I did ; that is what Mr. Motley 
said to Mr. Flynn.

Q. That is what Mr. Motley said to Mr. Flynn? 
A. Yes, sir.

Q. Now, Mr. Darling did not go down with you 
on that trip, did he? A. No, sir.

Q. Did Mr. Spraggins give you instructions to 
put Flynn in possession of that garage? A. I can-
not say that he did ; no, sir.

Q. What was it that took you down there, then? 
A. I don’t know whether anything particular took 
me down there except to make the exchange, and 
a suggestion was made that we go down to the gar-
age and there I was to receive my two notes and 
the check; and it was there where Mr. Warnke was 
to receive his bill of sale and his assignment of the 
lease.

Q. And whose suggestion was it that you go 
down to the garage and exchange the papers there? 
A. I don’t know whether it was Mr. Warnke or 
Mr. Flynn, or who.

Q. Didn’t you expect to exchange these papers 
at my office? A. I certainly did not expect to go 
to the garage.

Q. Didn’t you expect to make the exchange at my 
office—yes or no? A. I think that is right.

Q. Now, cannot you tell me why it was that you 
deferred making the exchange until the garage was 
reached? A. I don’t know, I don’t recall.

10
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Q. You cannot give any explanation at all of 
why you all went down to the garage to exchange 
the papers there, can you? A. No, sir, except that 
$he suggestion was made that the exchange be made 
there; there was considerable conversation between 
Darling, Flynn and Warnke.

Q. I want you to tell us what some of these peo- 
10 pie said, and what the conclusion was; what did 

Flynn say about this garage? Surely you must re-
member something he said? A. No, sir, I cannot.

Q. What did Darling say? A. I don’t recall Mr. 
Darling saying anything.

Q. What did Warnke say? A. Nothing except 
that the exchange would be made there at the gar-
age; that I was to retain the bill of sale and the 
assignment of the lease, and that he would retain 
the notes and check and we would go to the garage 
and make the exchange.

Q. Is that all you remember about itr Mr. Hayne? 
A. That is all I can think of at this time.

Q. How was that state of facts arrived at; how 
did you come to determine that? Instead of ex-
changing these papers, why was it that you deter-
mined to go down to that garage? A. I determined 
to go because I had the bill of sale and the assign-
ment in my possession; I was sent there to get two 
notes and a check, and it did not matter particu-
larly just how far I went for them, if I carried 
the transaction out and got the two notes and the 
check, and delivered the bill of sale and the assign-
ment of lease.

Q. Why was it necessary to take Mr. Motley down 
to the garage? A. I cannot say that anything 
at that time was said with reference to the neces-
sity of Mr. Motley going down.

Q. What papers did he carry? A. Mr. Motley? 
40 Q. Yes. A. None.
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Q. And you had the bill of sale and the assign-
aient of lease? A. Yes, sir.

Q. You carried that down? A. Yes, sir.
Q. Now, when the automobile reached the garage, 

who went into the garage first— of your party?
A. Of my party?

Q. Yes. A. My party went in last, that is, the 
Reverend Motley and I, because he was the more 10 
elderly of those there; I waited on him to alight.

Q. But who went in first? A. I cannot say who 
went in first ; I would not attempt it.

Q. Did you go into the office of the garage, or in 
the main part of the garage? A. I don’t think I 
ever got in the office; we stood within the garage 
a distance of possibly ten feet from the entrance 
there.

Q. There is the sidewalk—between the curb-
20stone and the building? A. I say within the gar-

age.
Q. Inside of the garage? A. Yes, sir.
Q. And was that when Mr. Motley said, “ Now 

I put you in possession, Mr. Flynn.” A. Yes, sir; 
we were in the garage.

Q. As a fact was there some question at mv 
office as to whether Mr. Motley could put Mr. Flynn 
in possession of that garage, there was, wasn’t 
there? A. I don’t know of any question. gQ

Q. And wasn’t it determined that you all would 
go down to the garage and the papers would be 
exchanged provided Mr. Motley could put Mr. 
Flynn in possession? A. No, sir, I don’t recall 
any conversation where there was any provision 
with reference to possession.

Q. And was not that the very idea in holding on 
to the papers until after you got down to the gar-
age? A. No, sir.

40
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Q. Now, what papers did Mr. Flynn have in 
his possession after you left my office, and until 
you made the exchange of papers in the garage? 
A. None to my knowledge.

Q. None at all? A. None.
-Q* Were you at the criminal trial? A. Yes, sir.
Q. Do you remember Mr. Motley testifying? A. 

10 Yes, sir.
Q. Do you remember him testifying as to who 

handed him the notes? A. I don’t recall what he 
testified as to who handed him the notes.

Q. How long did you stay at the garage? A. 
Mr. Motley and I stayed a very few minutes.

Q. Howt long? A. A very few minutes; I don’t 
think it was over five minutes.

Q. You testified at the Franklin trial on May 
7th, 1913? A. Yes, sir.

Q. Did you hear this question asked Mr. Motley; 
did you hear this question asked Mr. Motley (on 
p. 6) ; did you hear this question asked of Mr. 
Motley (p. 6 of trial of indictment) : “ Q. And 
were the two notes you delivered to Spraggins the 
same as you received from Warnke? A. I did not 
get them from Warnke; I got them from Flynn.” 
Do you remember hearing him testify to that? A. 
No, sir, I don’t remember it; I heard pretty nearly 

•0 all his testimony; I don’t remember; it must be 
so.

Q. And do you remember him being asked this 
question (p. 6) : “ Q. This is in Mr. Warnke’s pres-
ence? A. I don’t know whether he was taking 
notice of it or not; when Mr. Darling signed these 
notes he passed them to Mr. Warnke. Q. And what 
did Warnke do with them? A. I don’t know.” 
Do you remember that? A. I don’t know that I 
recall that; I will say that I don’t recall any tes- 

40 timony of Mr. Motley’s specifically.
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Q. Now, your recollection is that these notes 
were delivered to you? A. By Mr. Warnke.

Q. You are sure of that? A. Positive.
Q. What did you do with them? A. I passed the 

notes—which time—do you mean at the garage?
Q. At any time. A. The first time I got hold 

of the notes was immediately after Mr. Darling had 
signed the two notes—passed them immediately to 
Mr. Warnke in my presence—and Mr. Warnke 
handed them immediately to me to look at, and 
I looked at them. And the second time was when 
Mr. Warnke passed these two notes to me in the 
garage.

Q. Now, did you see where Mr. Warnke got 
those notes from? A. Which notes?

Q. Those two notes. A. These two notes?
Q. Yes. A. He took them out of his pocket.
Q. Did you see anybody hand them to him? A. 

No, sir.
Q. Where was Mr. Flynn at that time? A. Mr. 

Flynn was along.
Q. And right next to you when these notes were 

delivered? A. I won’t say that he was standing 
next to me; we were all within a radius of five, five 
or ten feet.

Q. Did you see any notes delivered to Warnke 
by Flynn or any other person there? A. At the 
garage?

Q. Yes. A. No, sir.
Q. Did you see them delivered to Mr. Warnke 

,before you started on this automobile trip? A. 
,Yes.

Q: Who delivered them to him? A. Mr. Darling.
Q. In my office? A. Yes, sir.
Q. Did you see any change in those notes, so far 

as possession is concerned, after you left the office,
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,and before you started on your automobile trip? A. 
I did not.

Q. So that these notes which you identify as 
-having been delivered to you that day on the ex-
change of these papers were not the notes which 
Mr. Darling handed over to Mr. Warnke, are they? 
A. I cannot answer that because it would be virtu- 

10 ally determining the issues here.
By the Court.

Q. Can you answer the question? A. No, sir, I 
cannot answer.

The Court: Never mind about determin-
ing the issues; answer if you can.

Further cross-examination by Mr. Simpson.

Q- No w , after these notes were delivered, and 
these papers delivered, what did Mr. Flynn say? 
A. Mr. Flynn called the young man who went in
the automobile with us------

Q. What did he say? A. He said to this young 
man, “ I put you in charge here, see that nobody 
moves anything out of here.”

Q. Do you remember him saying, “ I am now in 
possession of this garage” and called to the young 
man to take charge of the garage, or “ to see that 

SO nobody takes anything out of here” ? A. Yes, sir. 
Q. So that Mr. Flynn said he was in the pos-

session of the garage? A. Yes, sir.
Q. Did you leave Mr. Flynn at the garage? A. 

Yes, sir.
Q. You then had this chauffeur drive Mr. Motley 

and yourself to your homes? A. Yes, sir.
Q1. And that is all you know about this whole 

affair? A. Yes, sir.

49
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Redirect examination by Mr. Anderson.

Q. Mr. Hayne, were you present at the trial of 
the State against Charles Flynn in the criminal 
court in Hudson County? A. I was, yes, sir.

Q. And was this Exhibit C-2 used in that trial?
A. Both notes were used.

Q. O l  and C-2? A. Yes, sir.
Q. And were you present at the trial of the case 

of Franklin versus Flynn and Darling, tried in 
the Hudson County Circuit Court? A. Yes, sir.

Q. Were you there as a witness? A. Yes, sir.
Q. Were these notes likewise used in that trial?

A. They were.
Mr. Anderson: I offer in evidence in the 

same manner as if the stenographer were 
called who took these notes and made proof 20 
of them, the testimony of Henry I. Darling 
in the case of Franklin versus Flynn, et al., 
the other being Henry I. Darling, in the Hud-
son Circuit Court on May 7th, 1913, in which 
Henry I. Darling was sworn and made the 
following statements and admissions. I am 
going to read the whole of it from page 1 
to page 18.

Mr. Simpson: I don’t think counsel can 
use the testimony in that, way; it was only 
stipulated that it was not necessary to call 
the stenographer to prove his notes.

Mr. Anderson: I offer this as a sworn 
statement offered in evidence just the same 
as if we were calling the stenographer and 
he testified that he had officially taken these 
notes, and had heard Mr. Darling make these 
statements, and had officially taken the

40
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notes, and that they were correct; and I 
offer them as admissions against interest, 
and admissions by Mr. Darling personally, 
given in the highest form of evidence, and 
in the most solemn manner—under oath.

Mr. Simpson: I don’t understand the of-
fer.

10 The Court: He is offering the testimony
of Mr. Darling given in the case of Franklin 
versus Flynn and Darling in the Hudson 
County Circuit Court, tried on May 7th, 
1913.

Mr. Simpson: Well, I don’t know that he 
can do it even as a declaration against inter-
est, but it seems to me that if Mr. Anderson 
is going to use any testimony which was 
used in the other case either to contra- 
diet------

The Court: The general practice is to call 
the witness and then put the question to 
him.

Mr. Anderson: This testimony has all the 
standing of probative evidence. It is the ad-
mission of Henry I. Darling as to this trans-
action; it relates only to these particular 
notes; it is germane to the subject. 

gQ The Court: It is germane.
Mr. Anderson: And it relates only to these 

notes in question; now I say that I have a 
right; it is a fundamental rule of the law 
of evidence that I don’t have to call Mr. Darl-
ing; that if I had a witness who heard 
Mr. Darling make certain admissions with 
regard to these particular transactions, and 
the very essence and gist of this case, that 
I can call that witness and ask him what

40
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Mr. Darling said, and that would be a dec-
laration against interest and therefore would 
be admissible in evidence. Now, I am doing 
exactly the same thing except that I am not 
calling the stenographer himself who took 
the testimony, because it has been admitted 

. that this testimony shall have the same ef-
fect, as if Mr. Ransome, the court stenog- 10 

_  rapher, was called here and put under oath, 
qualified as the official stenographer and then 
said that he had read his notes correctly 
and testified that Darling testified thus and 
so; I say it is one of the foundation prin-
ciples of evidence, and I am relying on 
that in this case.

The Court: I am inclined to allow it to 
go in now and rule upon it later on. It will

20be taken only as an admission against inter-
est, however; you have admitted that these 
are the stenographer’s minutes and that the 
minutes are correct; it is a written stipula-
tion by exchange of letters. You admit it is 
truthfully taken down and correctly taken 
down?

Mr. Simpson: Yes, sir, we admit that.
The Court: It is not necessary for Mr. 

Roberts to take this down; it can be copied g* 
in.

Mr. Anderson: I will read from page 1 to 
page 17. You need not take this down, Mr. 
Roberts. (Reads testimony of Henry I. 
Darling as follows:)
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H e n r y  I. D a r l in g  sworn.

Direct examination by Mr. Simpson.

10

20

Q. Where do you live? A. 914 Bergen Avenue. 
Q. And you have lived in Jersey City how long? 

A. I have lived in Jersey City about twenty-six or 
twenty-seven years and in Hoboken, nine years.

Q. You are in business in Jersey City? A. Yes, 
sir.

Q. How long have you been in business here? 
A. Over twenty years.

Q. I show you a paper marked Exhibit P-1 in 
this case bearing the endorsement H. S. Darling, 
and ask you if you ever saw that paper before? A. 
I don’t think I ever saw this paper before, no.

Q. Is that endorsement H. S. Darling in your 
handwriting? A. It is not.

Q. Did you ever put it there? A. I did not.
Q. Did you ever authorize any person to put it 

there for you? A. I did not.
Q. Do you ever write your name H. S. Darling? 

A. No, sir; my name is H. I. Darling.

Cross-examination by Mr. Anderson.

Q. Who is your counsel? A. In this case, Mr. 
Simpson and Mr. McEwan.

Q. Charles E. S. Simpson. Were you present 
at his office some time in May, 1912? A. Yes, 
sir.

Q. Who else was present there? A. What time 
do you mean?

Q. May 2nd, 1912? A. Well, there was present 
Mr. Haynes and Mr. Warnke and Flynn.

40



59

Complainant H. I. Darling’s Testimony in 
Franklin v. Flynn.

Q. Mr. Motley? A. And Mr. Motley was there, 
too.

Q. Did Mr. Hayne come in later? A. He was 
there, yes.

Q. At that time yon had some transaction about 
a garage, did you not?

10
(Objected to as not cross-examination. 

Objection sustained.)

Q. Did you at that time, sign a note or notes—
A. I did not sign that note.

Mr. Simpson: Just a minute.

Q. I am not asking you about that. I ask you, 
on May 2nd did you sign any notes? 20

Mr. Simpson: I object to that unless the 
note is identified.

The Court: Objection overruled. He has 
a perfect right to test the recollection of 
this man with respect to what he did on that 
day.

A. I did, yes.
Q. You signed a note of $700. A. I did, yes. 30
Q. To whose order was that note payable? A.

To Richard A. Motley.
Q. When I ask you, “ Did you sign one?” I mean, 

did you endorse it? Did you endorse it? A. I 
endorsed it; I  did not sign it.

Q. Now, these two notes were given for a specific 
purpose, weren’t they? A. Yes.

Q. For what purpose? A. Well, Flynn was buy-
ing the garage.

40
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Q. Yes; and didn’t you agree that you should 
tyuy the garage? A. No, sir; I never saw Mr. Mot-
ley or anybody else about it.

Q. And these notes were to be given in payment 
for that garage? A. To be turned over to Motley, 
and Motley was to give a bill of sale, yes; so I 

10 .understand it.
Q. When did you leave Mr. Simpson’s office at 

that time? On that day? A. When did I leave?
Q. On that day; on the day you signed this seven 

hundred and five hundred note; what time in the 
day did you leave Mr. Simpson’s office? A. Why, 
it was in the afternoon some time.

Q. About 5 o’clock? A. Perhaps, yes.
Q. When you left who remained in that office? 

A. Why, the rest of them remained. Flynn and 
^  I think the rest of them remained there, ves.

Q. Mr. Warnke, Flynn and Motley remained 
there, didn’t they? A. I think so, yes.

Q. And Mr. Warnke was representing you as 
your attorney because Mr. Simpson was absent ; is 
that right? A. He was acting, he drew the papers.

Q. And it was understood that he was to go down 
to the garage with the idea of closing the transac-
tion, is that right ? A. Flynn took the notes and 

o q he said, “ I will not turn them over”——
Q. I am not asking you about Flynn. A. Warnke 

did go down, I understood.
Q. I am asking you about what was understood 

as to what your counsel was to do.

Mr. Anderson: (To the stenographer) Re-
peat the question, please.

(Question repeated.)

Q. And he was to go there as your counsel? A. 
40 Well, he was principally Flynn’s counsel. My part



G1

Complainant H. I. Darling’s Testimony in 
Franklin v. Flynn.

of it was that I bought a chattel mortgage and I 
got that and then he was to put Flynn in posses-
sion.

Q. We will come to the chattel mortgage ques-
tion in a little while. You know you got the chat-
tel mortgage as consideration for signing these 
seven hundred and five hundred dollar notes that 
you said you signed on that particular day. Of 
course, you did. A. Yes.

Q. Now, Mr. Warnke> was to go there, as I un-
derstand, and close the transaction? A. That was 
the understanding, yes.

Q. Now, didn’t you give Mr. Warnke the notes 
instead of Flynn? A. I did not. Flynn took them. 
Flynn took them and said he would not hand them 
over until he got the garage.

Q. You have never paid this seven hundred and 
this five hundred note, have you? A. I never got 
anything for it.

Q. How? A. No, I have never paid them, but I 
never got anything for them.

Q. Are they still outstanding so far as you know? 
A. Yes, sir.

Q. I show you a mortgage purporting to be a 
chattel mortgage by Charles Flynn to Henry I. 
Darling, and ask you to look at it and tell me 
whose name that is at the bottom of page 3 of 
this mortgage? A. That is my signature.

Q. And you made oath to that before Mr. Warnke 
as therein recited, did you? A. Yes, sir.

Mr. McEwan: We admit the mortgage.
Mr. Anderson: I do not ask you to admit 

it.

Q. In this paper you swore that you had en-
dorsed several certain promissory notes aggregat-

10

20

30

40
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ing $2525 and that you are liable for the payment 
of the same by virtue of such endorsement; was 
part of that $2525 the two notes, one for five hun-
dred and one for seven hundred, dated May 2, 1912, 
which you signed in Mr. Simpson’s office? A. They 
were, yes.

^  Mr. Anderson: I offer the chattel mort-
gage in evidence.

Mr. Simpson: No objection.

(Paper designated Exhibit P-2.)

Redirect examination by Mr. Simpson.

Q. After the 2nd of May, 1912, did you ever see 
the $700 and the $500 note you say you endorsed 

20 on that day? A. I did.
Q. Where did you see them? A. I saw them in 

your office.
Q. And in whose possession were they? A. In 

the possession of Charles Flynn.
Q. And when was that? A. That was on the 

27th o f June.
Q. And what was done with the notes? A. He 

destroyed them.
Q. Now, before they were destroyed did you look 

30 at those two notes? A. I did.
Q. And what relation did they bear to the trans-

action of May 2nd? A. Well, in consideration of 
the destruction------

Q. What relation did those notes bear? A. Well, 
they were part of the transaction.

Q. They were part, of the transaction of May 
2nd, is that right? A. They were, yes.

Q. When those two notes were destroyed did you 
give anything in their place to Flynn? A. I gave

40 l-
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five hundred— I endorsed a five hundred dollar note, 
which I have since paid.

Q. I show you a paper dated June 27th, 1912, 
for $500 bearing the endorsement H. I. Darling, 
drawn by Charles Flynn, and ask if you recognize 
that? A. Yes, sir, that is my signature; that is the 
note.

Q. Is that the one you gave on the 27th of June?
A. Yes, sir.

Recross-examination by Mr. Anderson.

Q. Didn’t you think it strange that Mr. Flynn 
should have these two notes which were given to 
Mr. Motley at that particular time?

Mr. Simpson: I object to that as merely 
asking for an opinion from the witness. It 
does not establish any particular fact.

The Court: Oh, I will permit it. I do 
not see what harm it can do.

A. Yes, I thought it was strange when he told 
me he had------

Q. I ask you the question, didn’t you think it 
very strange? A. I thought it strange when he 
told me he had something on Mr. Spraggins, that gn 
he got back from Mr. Spraggins.

40;
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Testimony of Henry I. Darling read in evidence 
by Mr. Anderson from the case of Grossman v. 
Darling:

Q. Now this chattel mortgage was given to you? 
A. Yes.

10 Q. And that chattel mortgage bears date May 
2nd, 1912, does it not? A. I believe so.

Q. And is in the sum of $2800? A. Yes.
Q. The affidavit being for $2425. Now, what 

were the notes that that was given for? A. That 
was given to cover the $900 or $920 judgment I 
paid off through Mr. Milton, and a $600 note I had 
endorsed for Flynn.

Q. Yes? A. And the two Motley notes.
Q. What? A. The $1200 notes.
Q. And you paid all those notes? A. The Mot-

ley notes were destroyed, I never paid them. The 
others I paid.

Q. Who drew these nol es, the two to Motley, and 
the one to him? A. They were drawn by Mr. 
Warnke.

Q. Who is Mr. Warnke? A. He is a lawyer in 
Mr. Simpson’s office.

Q. What? A. The garage had gone and there 
2Q was nothing to the garage. He in some way or 

other manipulated it so that they would------

Mr. Haight: I object.
The Court: Objection sustained.

Q. Well, your security of the garage, was that 
gone?

Mr. Haight: I object.
Mr. Edwards: I withdraw that.
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Q. You got the real estate mortgage; what was 
that to take the place of? A. Take the place of 
all he owed me in every way.

Q. The garage money ? A. The garage money and 
the $500 note I endorsed that day.

Q. How did you happen to buy this judgment 
of $900 on the garage? A. Well, I thought it was 10 
a good thing. There was a good property in that 
garage then; there was $5,000 worth of automobiles 
and more—assets.

The Court: Read from page 17.
Mr. Anderson reads as follows:

Q. Who induced you to buy it? A. Well, I did 
it.

Q. Who induced you to do it? A. I did it.
Q. Who brought it to your attention first? A. 20 

Well, it was he.
Q. Who? A. Flynn.
Q. What did you assign it to Flynn for? A. I 

do not know; it was a foolish thing to do, but I 
did.

Q. You haven’t any idea why you did that? A. I 
was sorry very soon after.

Q. You haven’t any idea, why you assigned a 
judgment of $900 to Flynn when you thought it 
was a good thing? A. Well, I shouldn’t have done ^  
it, I admit.

Q. But you have not any idea why you did it?
(No answer.)

Q. That is right, is it? A. WTell, he persuaded 
me he could make the garage pay and make it a 
good thing and all that sort of thing. He got it 
in my mind and I did assign it to him.

Q. Then after you got that judgment that did 
not give you the garage, did it? A. He tried to 40
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get the garage under that and then he found Mot-
ley had a bill of sale.

Q. And you did not get it ? A. No.
Q. So then you determined to go and buy Motley 

out? A. I did not; he did.
Q. And you were to furnish the money for it?

10 A. I was to> endorse two notes for Motley.
Q. But you were to furnish the money? A. I 

was to endorse two notes for Motley.
Q. You endorsed a note for $300 that was used 

in that transaction, didn’t you? A. Yes, sir.
Q. And you did endorse the Motley notes, didn’t 

you? A. Yes, sir.

20 Mr. Anderson read in evidence testimony of 
Henry I. Darling given in the Hudson County 
Quarter Sessions, Part I, at a trial of the State 
against Charles Flynn on indictment number 251, 
September Term, charge, forgery:

Cross-examination by Mr. Simpson.

Q. You had some interest in this garage that 
these notes were given for? A. I had paid a $900 

30 chattel judgment on it.
Q. And you had a chattel mortgage on it? A. 

No, I was promised a chattel mortgage, but I did 
not get it.

Q. Who was the owner of the garage? A. I think 
it was Mr. Bock, but Flynn came and told me that 
Mr. Motley had a bill of sale of it, and I really did 
not know, and then he said he was getting posses-
sion of it under this bill of sale and he was taking 
a bill of sale from Motley, and he asked me to 
endorse the notes.
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Q. Why did you want to endorse the notes? A.
He asked me to.

Q. But where was your interest? A. Because 
I got a chattel mortgage back on the garage, I was 
to have a chattel mortgage.

Q. Mr. Motley’s bill of sale would not be good 
as against your judgment— A. My judgment did 10 
not wipe out Mr. Motley’s bill of sale.

Q. Oh, you wanted to wipe out Motley’s bill of 
sale? A. No.

Q. And take a chattel mortgage on that garage?
A. No, I paid the judgment and it was pointed out 
that Motley’s bill of sale interfered, and then Flynn 
told me he would buy out Motley— I had assigned 
my judgment to Flynn, I admit, foolishly, and then' 
he said he would get the bill of sale from Motley 
and-get possession. . ^

Q. You had a judgment which you assigned to 
Flynn? A. Yes.

Q. And you turned that judgment over to Flynn?
A. Yes, I assigned it.

Q. And in addition to that you made out these 
notes of 300, 500 and 700? A. Yes, I endorsed 
them,, that was done in Simpson’s office, Charles 
Simpson.

Q. So that in addition to your paying the judg- gn 
meht of $900 you endorsed notes for $1500? A.
I did, and I got a chattel mortgage also to cover 
the transaction. Why don’t you put that in?

Q. I don’t want to. A, I do.
Q. And these notes you are now disputing. You 

did intend to give a note for $500 for Motley to 
clear up this transaction? A. I did endorse a note 
for Motley for $500 on that transaction with 
the garage.

40
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Q. And that was for the purpose of enabling Mr. 
Flynn to obtain title and get possession of the 
garage? A. Well, yes.

Q. So that you have no doubt that you intended, 
to and did endorse a note of $500 for Motley? A. 
Yes, I don’t dispute that; I have no doubt about 

10 that, no.
Q. What other notes did you endorse that day to 

Motley? A. One, $700.
Q. These notes that you did endorse, where did 

you endorse them? A. In front of Mr. Warnke in 
Mr. Simpson’s office, in the afternoon, about 2 
o’clock.

Q. Did you leave them in the possession of Mr. 
Warnke? A. Flynn said, “ I will not turn these 
papers to Mr. Motley until he puts me in possession 

2^ '. of the garage,” and if I recollect, Mr. Flynn took 
the notes, but I am not positive, and then, if I 
recollect right, he went down, he and Motley and 
Haynes, and went to get actual possession of the 
garage.

Q. You say if you recollect aright. Do you mean 
you have doubt? A. I do recollect right. Flynn 
said, “I will not give the notes until I get posses-
sion of the garage.”

SO Why did you say if I remember right or if I
recall right, why did you say so if you did remem-
ber? A. He had possession of the two notes.

Q. Then you were endorsing a note for Flynn so 
that he might raise money? A. Yes, sir, to close 
up this transaction.

Q. Why did you make him out an obligation of 
$300 when the amount called for was only $279.42? 
A. I was not buying the garage, he was.

Q. But he was getting also, according to this, 
40 about $20 of your money for nothing. What is
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your explanation of that? A. I got a chattel mort-
gage.

Q. Having paid one of these notes, what did you 
do with the other two? A. I did not get possession 
of them.

Q. You left them in Warnke’s possession? A. 
Flynn got them all right. I did not take them at 10 
all. The only thing I got was the chattel mortgage, 
and I left the notes there.

Q. Then you went out with your chattel mort-
gage? A. That is the fact.

Q. Did you have anything else to do with the 
garage besides what you have testified, having your 
bar sold there? A. No.

Q. Did you not pay $900 cash for a judgment 
against that garage? A. $910, I think, would be  ̂
correct.

Q. You had no interest in that garage, did you?
A. I was to get a chattel mortgage from the Bock 
people.

Q. Did you get it? A. I got it from Flynn.
Q. Did you represent Mr. Flynn and Mr. Darling- 

in the matter of the chattel mortgage that was given 
by Flynn to Darling for $2800? A. Yes, sir.

Q. And also acted for them through Mr. Warnke 
in having the papers signed and the bill of sale ^  
and receipt of the bill of sale for the garage? A- 
Yes, I was trying a case that day and I asked 
Warnke to attend to it for me.

Q. And in that transaction there were those two 
notes, $700 and $500, used? A. Yes, sir.

Q. After the chattel mortgage was given can you 
tell us what became of the goods covered by the 
chattel mortgage?

(Objected to as immaterial. Objection 
overruled. )
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Q. What became of the title to that property as 
far as you know? A. It was lost through the bank-
ruptcy court where George L. Bock, who claimed 
ownership, had filed a petition in bankruptcy.

(Objected to. Objection sustained as not 
I« the best evidence.)

Mr. Anderson read in evidence testimony of 
Charles E. S. Simpson called by the State and 
sworn, in the Hudson County Quarter Sessions, 
Part I, at the trial of the State against Charles 
Flynn on indictment No. 251, September Term, 

^  1912; charge, forgery:

Ch a r l e s  E. S. Simp s o n , called by the State and 
sworn, testified as follows:

Direct examination by Mr. Vickers.

Q. On the 27th day of June, Mr. Darling was 
present, and Mr. Flynn was present at my office. 
Darling had been finding fault because the security 

&0 for that chattel mortgage had been lost through 
the bankruptcy proceedings------

Q. Was that said there? A. Yes, for some days 
prior to that time------

(Objected to.)

Q. Didn’t it seem strange to you that the Motley 
notes should have been given up at that particu-
lar time after Motley had parted with the garage

40
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and the garage had been dissipated in bankruptcy 
proceedings? A. No, it did not seem strange, be-
cause of the fact that the garage transaction had 
gone up in the air and it would have been an easy 
matter to get back those notes.

Q. You knew that the title of Motley had passed 
to Flynn, didn’t you? A. It had on paper. 10

Q. Well, and it had actually, hadn’t it, wasn’t 
Flynn in possession? A. No, the receiver in bank-
ruptcy was in possession.

Q. Didn’t your man Warnke go down and put 
Flynn in possession of those premises? A. At the 
time of the transaction, yes.

Q. And Flynn remained in possession for some 
time? A. Oh, a day or two, I think.

Q. It was longer than a day or two, wasn’t it?
A. No, only a few days. 20

Q. Well, the bankruptcy proceedings merely re-
sulted in the setting aside of the bill of sale to 
Flynn as between Flynn and the Bocks on the 
ground that it was a mortgage, didn’t it? A. Yes, 
the referee in bankruptcy held that the bill of sale 
held by Flynn was nothing but an equitable mort-
gage.

Q. Yes, so that that was a matter between Flynn 
and the Bocks, wasn’t it? A. Yes. „

10
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Mr. Anderson read in evidence testimony of John 
W. Warnke, called by the State and sworn, in the 
trial of the State against Charles Flynn:

Jo h n  W . W a r n k e .

Id Direct examination by Mr. Vickers.

Q. Yon reside in Jersey City? A. Yes.
Q. How long? A. Since 1879.
Q. You are associated with Mr. Charles E. S. 

Simpson? A. I am.
Q. On the second day of May, 1913, were you in 

his office? A. I was.
Q. Do you know Charles Flynn, the defendant? 

A. I do.
0 (1

Q. On the 2nd day of May do you recall some 
transaction that involved a garage known as Bock’s 
Garage? A. I do.

Q. Do you remember Mr. Motley being there, the 
last witness? A. I  do.

Q. Who else was there? A. Mr. Hayne and Mr. 
Darling and Mr. Motley.

Q. Do you remember the making out or signing 
certain promissory notes at that time? A. I do.

3Q Q. Did you see H. I. Darling endorse certain 
notes at that time? A. He endorsed three notes 
which I drew up.

Q. I show you a paper writing and ask you 
whether that is one of the three papers drawn up 
by you that you have referred to in your previous 
testimony? A. It is.

Q. The three notes which you drew on the 2nd 
of May, as you have described, were they signed in 
your presence by the defendant Flynn? A. They

40 were.
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Q. Were the three notes at that time endorsed by 
both Flynn and Darling? A. They were.

(Note for $300 marked 8 /2  for Identifica-
tion. )

Q. Have you ever seen this note before, being 8/1, 
until it was shown’to you now on the witness stand?
A. I believe it is the same note I saw in Mr. Sprag- 
gins’ ; he showed it to me and asked me if that note 
was good.

Q. That was some time previous to this? A.
Yes.

Q. After you drew up these notes, as you have de-
scribed, and they were signed by Flynn and Darl-
ing, what, if anything, did you do with them? A. 
There seemed to be some question as to whether 
we could get possession of the garage, the legal 
title; being in Mr. Spraggins, I believe, and the 
possession was in one Bock, and therefore I re-
tained the notes until we got down to the garage, 
and Mr. Hayne retained the bill of sale, and the 
papers were to be exchanged there when posses-
sion was given.

Q. And did you go in the automobile described 
by Mr. Motley? A. Yes.

Q. And in the garage you delivered the notes? 30 
A. We passed papers from one to another; part 
papers were delivered by Flynn and part by Mot-
ley.

Q. Do you know who delivered the notes to Mot-
ley? A. I did ; I delivered them to Motley at the 
garage.

Q. Was Flynn there? A. He was. He passed 
them back to me and I passed them to Motley. I 
took them to the garage and passed them to Flynn
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and Flynn passed them back to me, and then I 
passed them to Motley.

Q, I show you another paper writing purport-
ing to be a note and dated the 2nd day of May, 
1912, for $700, and purporting to be signed by 
Charles Flynn, and ask you whether you wrote that 

10 or any part of it? A. No, sir. That has got alto-
gether a different form and not in my handwriting.

Q. Different form, the same as S /l?  A. Yes.
Q. Do you say neither papers S /l  nor this last 

one, which I have shown you now for $700, neither 
one of these is the second or third note of the notes 
which you made out at the timé that you drew up 
the three notes, one of which is S/2 for Identifica-
tion? A. They are not.

20 (Paper marked S/3 for Identification.)

Q. At this time, when the three notes which you 
have spoken of were filled out by you and executed 
by Flynn and Darling, was there a paper purport-
ing to be a chattel mortgage executed? A. There 
was.

Q. And did that form part of this same transac-
tion? A. Yes.

Q. Part of this same paper shuffling which was 
30 going on there? A. Yes.

( This question and answer stricken out, on 
objection of defense.)

Q. Is this the paper which I have indicated as 
a chattel mortgage executed at that time? A. It is.

Q. Written on this is that your handwriting or 
is a portion of it in your handwriting? A. The 
first page is partly mine and Mr. Simpson’s.
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< Q. Just after Charles Flynn in the schedule? A.
That is my handwriting.

Q. And part of the affidavit? A. Also in my 
handwriting.

Q. And where the names of Charles Flynn and 
H. I. Darling appear, were they signed by Flynn, 
the defendant here, and H. I. Darling here at that 10 
time respectively? A. Yes.

Q. And likewise by you as master in chancery 
acknowledged? A. Yes.

(Paper marked S/4 for Identification.)

Q. When did you draw the notes? A. About 2 
o’clock.

Q. Had there been a great deal of waiting about 
this transaction? A. There was about getting posi- 20 
session of the garage; Mr. Bock was in possession of 
the garage and he did not want to give it up.

Q. Who went down to the garage with these 
papers after they had been executed? A. Mr. Flynn, 
his chauffeur, Mr. Hayne, and Mr. Motley and my-
self.

Q. And when you got to the garage you had the 
notes and the papers that were to be delivered to 
Mr. Hayne, when you actually got to the garage?
A. I did. 30

Q. What papers were to be delivered to Mr. Mot-
ley? A. Three notes and a bill of sale.

Q. He did not want the bill of sale? A. I had 
the bill of sale in my possession.

Q. Who had signed the bill of sale, Motley, Bock, 
or who had signed the bill of sale? A. Motley had 
signed it.

Q. And that was to go to Flynn? A. Yes.

40
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Q. So that when you got to the garage you had 
in your possession a bill of sale and the notes? A. 
Yes.

Q. And you delivered the bill of sale to Flynn, 
did you not, when you got to the garage, and the 
notes to Motley? A. Yes.

10 Q. Then what did you do? A. We couldn’t get 
immediate possession and the papers were taken 
back again.

Q. There was some trouble? A. We called the 
police reserves.

Q. You took the bill of sale back from Flynn and 
the notes back from Motley? A. Yes.

Q. Then what did you do? A. Waited until the 
trouble blowed over.

Q. How long did you wait? A. I waited in the
20 garage two hours, and then finally delivered the 

papers; Bock agreed to give possession, and then 
the papers were delivered.

Q. Did he agree to give up possession after the 
police came? A. They came there aud would not 
interfere, and after that he gave up possession. In 
the meantime I had given the notes to Mr. Flynn, as 
it appeared that the transaction would not go 
through and I wanted to get back to the office.

Q. When did Flynn give you back the papers? 
A. When Bock finally decided to give possession.

Q. Then what did he give back to you? The bill 
of sale and the notes or only the notes? A. I don’t 
recall.

Q. Is it not a fact, according to your best recol-
lection, that the last papers you had in your pos-
session were the notes which you handed to Mr. 
Motley in the presence of Hayne? A. They were 
delivered to Motley.

40
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Q. At that time you did not have the bill of sale?
A. I don’t recall whether I had the bill of sale any 
longer.

Q. What time of the day was that? A. About 5 
o’clock in the evening.

Q. If the transaction began at 2 o’clock, and 
Motley was in your office seven hours, how could it 10 
be closed at 5 o’clock? A. I went back to my 
office.

Q. At the Bock garage was that the last thing 
you did? A. I did.

Q. And that is where you handed the notes over 
to Motley? A. Yes.

Q. And then you went away and paid no more 
attention to it? A. No.

Q. What were the amounts of the notes vou* on
handed over to Motley? A. Three hundred, five 
hundred, seven hundred, aggregating fifteen hun-
dred dollars.

Q. That was the amount of the notes you handed 
over to Motley? A. Yes.

Q. Who gave you these matters to take care of?
A. Mr. Simpson.

Q. He was then acting for Mr. Darling and Mr. 
Flynn? A. He was acting for one of them.

Q. Did not Mr. Simpson actually handle part of gQ 
this transaction and write some papers? A. He 
drew the chattel mortgage in part in the morning; 
he had to go to court.

Q. And he left the chattel mortgage unfinished 
and left it for you to finish? A. Yes.

Q. And you finished it? A. Yes.

40
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Mr. Anderson : I ask that these exhibits 
be marked by the stenographer; one is an 
assignment by Philip Franklin to Richard A. 
Motley, the second one is an assignment by 
Traverse A. Spraggins to Richard A. Motley ; 
the third is a chattel mortgage by Charles 

10 Flynn to Henry I. Darling, marked Exhibits
C-10, C-ll, €-12.

Mr. Anderson : We rest.

D e f e n d a n t 's  Ca s e .

Mr. McEwan read in evidence the testimony of 
Richard A. Motley, called by the State and sworn, 
in the Hudson County Quarter Sessions, at the 
trial of the State against Charles Flynn, tried on

9 (>

February 3,1913:

R i c h a k d  A. Mo t l e y , being duly sworn, according 
to law, on his oath, testified as fo llow s:

Examination by Mr. Garrison.

Q. Where do you live, Mr. Motley? A. 92 Ege 
Avenue.

Q. What is your business? A. Minister of the
30 Gospel.

Q. Are you the same Richard A. Motley men-
tioned in the bill of sale made to him by Charles 
Flynn on or about April 26th, 1912, that covered 
several touring cars and the goods and chattels in 
the garage on the corner of Boulevard and Com- 
munipaw Avenue, did it not? A. Yes, sir.

Q. Prior to the time you made the bill of sale 
to Flynn of these automobiles and chattels in the 
garage, had you loaned any money to George L.

4$ Bock? A. Yes, sir.
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Q. How much? A. $900.
Q. Wasn’t it $800, in cash? A. Yes, I got his 

note here for $900 that had not been endorsed until 
drawn and was payable three months after.

Q. From whom did you make arrangements for 
.the loan of $800 from Mr. Bock? A. Mr. Spraggins.

Q. When was it you made arrangements with Mr, io 
Bock to loan him this $800? A. The date this note 
was made, January 5th, 1912.

Q. That is, on January 5th, 1912, you loaned $800 
to Mr. Bock and he gave you his three months’ note 
for $900? A. Yes, sir.

Q. Did you get any security for the payment of 
that note? A. He signed off the garage and three 
or four cars, all the tools and everything that was 
in the garage and the lease also.

Q. Tell me again what security you got, if any, 20 
from Bock for the payment of this note? A. The 
three or four cars and all of the tools and possession 
of the place, as he had it leased; that was the under-
standing.

Q. Was that security made by a bill of sale by 
Bock to you or by chattel mortgage covering these 
articles? A. I don’t know what you would call it, 
the papers are all on file in the Court House.

Q. The papers were passed upon by your attorney,
Mr. Spraggins? A. Yes, sir. 30

Q. Did you take possession of the garage? A.
No, sir; Mr. Bock and his wife who signed this note 
continued.

Q. Did you consider that you had title to these 
automobiles and the lease and the articles in the 
garage, so that you could sell them? A. I under-
stood that by the papers that were passed upon with 
my attorney and was so told that if he failed to pay

40
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this that at any time it was due I had a perfect 
right to sell them.

Q. And if he did pay, what? A. I promised him 
verbally if he paid $300 when the three months 
were up I would extend the note three months 
longer. .

10 . Q- Has that not been repaid to you yet? A. No.
Q. Did you ever get possession of any of these 

automobiles or any of the property in the garage 
or the garage? A. No, sir. *

Q. Do you know Charles Flynn? A. No, sir.
Q. Never heard of him? A. I have heard of him, 

but I never knew him.
Q. Did you know him before you made the bill 

of sale to him on April 26th, 1912? A. I don’t 
know as I had ever seen him until that day.

20 Q. Did you have any negotiations with him for 
the transfer of the property to him that you had 
gotten from Bock? A. Not until the time I gave 
him the bill of sale.

Q. You did give him a bill of sale April 26th, 
1912? A. I did.
. Q. Through whom did you transact your negotia-
tions for that transfer? A. That was through Mr. 
Spraggins.

Q. Did you have any talks personally with Flynn 
30 before you made the bill of sale to him in April? 

A. No, sir. '
Q. Did you and Mr. Spraggins talk over the fact 

that if that note was paid you had no title to these 
automobiles and the goods and chattels in the 
garage? A. That was the agreement, when this 
note was settled, everything was off.
J Q. Tell me in your own words what your agree-
ment was about that note with Mr. Bock? A. He 
was to pay it in three months, that was the agree- 

^  ment
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Q. And if he did pay it, what? A. I would have 
my money and I would give him his note.

Q. And what would become of the goods and chat-
tels and automobiles in the garage? A. They would 
be his, he would have them back by redeeming his 
note.

10
Cross-e.ramination by Mr. Simpson.

Q. Did you receive any money from Mr. Flynn 
when you made the bill of sale to him? A. No, sir.

Q. What did you make it for? A. I made it on a 
note endorsed by my friend, Mr. Darling.

Q. Did you get the notes discounted? A. I dis-
posed of them.

Q. Have you got the value of them? A. Yes, sir.
Q, So that the money went into your pocket? A. 20 

I didn’t say I had the money, but I disposed of them.
Q. For value? A. Yes, sir.
Q. When you made that bill of sale to Flynn did 

you go to the garage with Flynn? A. I did.
Q. What did you go down for? A. To give him 

possession.
Q. What happened when you got down there?

A. Mr. Bock wasn’t in when we got there; when he 
did come in he and Mr. Flynn had some talk and 
Mr. Flynn informed Mr. Bock that he had bought 30 
the place out and he wanted possession and he 
asked me to put him in possession. I handed him 
the bill of sale and left him in possession of the 
place.

Q. Were these negotiations with Flynn conducted 
through Mr. Spraggins? A. I think so.

Q. When was the first you knew that Flynn 
wished to purchase? A. Didn’t know it until— 
might have been a day or two before.

40
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Q. You say you had never known Flynn before 
that time? A. No, sir.

Q. Have you got that note with you that was 
given at the time the bill of sale was given by Bock? 
A. Yes, sir.

Q. Will you let me see it?
IQ

Witness produces note, reading as follows:

$900 Jersey City, N. Jv Jan. 5,1912.

Three months after date we promised to pay 
to the order of Richard A. Motley nine hun-
dred dollars, at 75 Montgomery Street, Jer-
sey City, N. J.
Value received

Due (Signed CECELIA BOCK,
20 GEORGE L. BOCK.

Endorser,

Tr a v e r s e  A. Spr a g g in s .

Q. Was any payment made at the expiration of 
two or three months? A. Not a cent of that note 
has been paid.

Q. Whom was the bill of sale signed by? A. 
Bock.

30 Q. Where? A. In Spraggin’s office.
Q. And you were there too at the time? A. I was 

there at the time the note was drawn and saw both 
he and his wife sign that note.

Redirect by Mr. Garrison.

Q. You wouldn’t have accepted this note, which 
has been read into record, unless Bock gave you 
his bill of sale and assignments of lease? A. No, sir.

40>
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I accepted it on Mr. Spraggin’s endorsement and if 
Mr. Spraggins had not endorsed it I would not have 
taken it at all.

Q. I mean, you would not have taken Bock’s note 
unendorsed unless he had given you as security the 
automobiles and the articles and chattels in the 
garage and the lease? A. No.

Q. You had no idea of running a garage when 
you got the bill of sale from, him? A. Not at all.

Q. You never ran an automobile in your life, did 
you? A. Never.

Q. The only time you were ever in the garage after 
you got the bill of sale was the time you went there 
to put Flynn in possession? A. No, I was down 
there several times to see Bock.

Q. Just to visit him, you never went to take pos-
session of the cars? A. No.

Q. What day did you put Flynn in possession? 
A. I haven’t the date down.

Q. Was it Friday of last week? A. I think it 
was on the 27th of April; I am not sure.

Q. W^hose car did you ride to the garage in? A. 
I rode down with Flynn. I don’t know whose car 
it was.

Q. Had Flynn asked you to put him in posses-
sion? A. Yes, sir.

Q. Who else was in the car? A. I didn’t know 
any of them.

Q. What time was it? A. Along 5 or 6 o’clock.
Q. Were there any other automobiles accompany-

ing you and Mr. Flynn down there? A. I saw auto-
mobiles on the Boulevard; I don’t know if any of 
them were accompanying us.

Q. Were there any other people in the garage 
at the time you put him in possession? A. Yes, 
those that went down there with us.

10

20

30

40
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Q. How many? A. Three or four.
Q. Friends of Flynn’s? A. I suppose so— they 

were all strangers to me.
Q. What did Mr. Bock say when you saw him in 

the garage? A. Didn’t say anything to me. I sim-
ply heard Mr. Flynn tell him that he bought the 

10 place out and he spoke to me pleasantly.
Q. To whom did you assign the lease to the 

garage? A. Mr. Flynn.

Recross by Mr. Simpson.

Q. Mr. Motley, who executed the bill of sale to 
you, was it Bock or anybody else? A. I saw Mr. 
Bock and Mrs. Bock both sign it.

Q. What became of that bill of sale? A. It is on 
20 record at the Court House.

Mr. Simpson makes the witness his own 
witness for the following questions:

Q. At the time you purchased the garage did you 
purchase from a Mr. Crowley? A. From thè Bocks, 
from George L. Bock and Cecelia Bock, his wife.

Q. They made the bill of sale? A. Yes..
Q. You are sure of that? A. They signed it. I 

took it for granted they made it.
Q. Did you preserve that bill of sale? A. No.
Q. What became of it? A. Mr. Spraggins got i f
Q. Who has it now? A. He has it.
Q. You only got one bill of sale? A. That is all.
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Mr. McEwan further read in evidence the testi-
mony of Richard A. Motley, called by the State 
and sworn, in the Hudson County Quarter Sessions, 
in the case of the State against Charles Flynn, tried 
on February 3, 19Î3 :

10R i c h a r d  A. Mo t l e y , called by the State and 
sworn.

Direct examination by Mr. Vickers.

Q. You reside in Jersey City? A. Yes.
Q. Are you acquainted with the defendant, 

Charles Flynn? A. Somewhat.
Q. I show you a paper writing, dated the second 

day of May, 1912, and ask you whether that paper 
writing came into your possession? A. Something 20 
like that; yes, that came into my possession; that 
is my signature on the back.

Q. Did you get this paper writing in the course 
of a transaction you had with Mr. Flynn regarding 
the sale of a garage? A. Yes, through my counsel,
Mr. Spraggins.

Q. Traverse A. Spraggins? A. Yes.
Q. Did you get it from Mr. Spraggins or did you 

get it from Mr.1 Flynn? A. I think I got it from 
Mr. Flynn.

Q. When you received this paper writing from 
Mr. Flynn was this name H. S. or H. I. Darling, 
whichever it may be, on it at the time and before 
you signed your name, R. A. Motley, as it now ap-
pears there? A. Yes.

Q. Where were you when you received this paper 
writing from Mr. Flynn? A. It was in the garage 
at Communipaw Avenue, or in the building up at 
Five Corners, the one or the other, I am not positive. £0
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Q. Do you know whether it was at Mr. Charles E.
S. Simpson’s office? A. I saw him there that morn-
ing of the same day.

Q. When you say it was there in the building do 
you refer to that building in which Mr. Simpson’s 
office is? A. Yes.

10 Q. Either at Mr. Simpson’s office building or at 
the garage? A. Yes.

(Paper put in evidence. Marked— S /l  
JM.)

Cross-examination by Mr. Alex. Simpson.

Q. What is your occupation? A. Haven’t any.
Q. Never had any? A. Yes; I was pastor of 

Salem Baptist Church here twenty-seven years;
20 eight years ago I gave it up.

Q. You were at Charles E. S. Simpson’s office the 
same day you got this note? A. Yes.

Q. And you were there to negotiate about this 
garage and close this transaction? A. No, sir. I 
never negotiated at all except through my counsel.

Q. Mr. Spraggins? A. Yes.
Q. Did Mr. Spraggins tell you to go to Mr. Simp-

son’s office? A. Yes.
Q. And you did go up there? A. Yes.
Q, And Mr. Darling was there? A. Yes, a good 

while.
Q. And he was there before you got there? A. 

Yes,
Q. And you saw this note at this office? A. Yes. 

I would not swear that was the note I saw Mr. 
Darling sign; I saw Mr. Darling sign two notesf 
up in that office.

Q. And were those notes for $500 and another 
sum? A. 500 and 700.40
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Q. One was for 500? A. Yes. .
Q. Did you look at the notes Mr. Darling signed? 

A. I did not look at them until I got to my coun-
sellor and delivered them to him.

Q. Did you not get them at Mr. Simpson’s office? 
A. I say—I give myself the benefit of the doubt— I 
received them either at the garage on Communipaw 
Avenue or in Mr. Simpson’s office.

Q. Give us the benefit of a certainty. Don’t you 
know where you got them? A. No,

Q. You were at Simpson’s office? A. Yes; I was 
there about seven hours.

Q. And you saw Mr. Darling endorse a note for 
$500. A. I did not see him sign it.

Q. Who was there? A. Mr. Warnke and Mr. 
Darling.

Q. Did he talk to you with reference to Mr. Flynn 
in this transaction? A. No, sir.

Q. What did you do with Warnke when you were 
in the office? A. I sat down, and when I got tired 
I walked around.

Q. Did you speak to Warnke at all? A. Nothing 
particular.

Q. Had you not gone up there in pursuit of this 
transaction, in which you were selling or releasing 
a garage? A. Yes.

Q. And you were there seven hours? A. Yes.
Q. And all that time all you did was walking 

around and talking about something other than you 
went there to do? A. Yes, because I had nothing 
to do with the business; Mr. Spraggins sent me 
there to receive what he and Mr. Flynn in some wav 
had agreed to.

Q. You went there to receive something? A. Yes.
Q. Did you receive it? A. I did.
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Q. What? A. Papers of the transaction between 
Mr. Spraggins and Mr. Flynn, and Mr. Hayne was 
there to represent Mr. Spraggins, and Mr. Hayne 
had the papers.

Q. You left it to Mr. Hayne to do the negotiating? 
A. He was representing Mr. Spraggins.

10 Q. And Mr. Spraggins was representing you? A. 
Yes.

Q. So that you were being represented by Mr. 
Hayne. A. You may put it that way.

Q. You went there to get certain papers. A, 
Yes.

Q. What papers? A. The papers of negotiations 
between Mr. Spraggins and Mr. Flynn relating to 
the garage.

Q. And included in those papers were these two 
20 notes of 500 and 700? A. I found them there when 

I got the papers.
Q. When you delivered the papers that you got 

to Mr. Spraggins you found those two' notes in them? 
A. Yes.

Q. And you got those papers from Warake? A. 
Yes.

Q. Did you see Mr. Darling sign any papers  ̂be-
fore you got the papers from Warnke? A. Yes.

Q. And the only papers you delivered to Mr. 
Spraggins afterwards was this note for $500. A. 
The only papers ?

Q. You said you were at Chas. Simpson’s office 
and Mr. Warnke and Mr. Hayne were there, and 
you were there to get certain papers which you did 
get, and you delivered them to Mr. Spraggins after 
vou got them? A. Yes.

Q. And you found these two notes in those papers, 
one for $500 and the other for $700? A  Yes.
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Q. And were the two notes yon delivered to Sprag- 
gins the same as you received from Warnke? A. 
I did not get them from Warnke. I got them from 
Flynn.

Q. In Warnke’s presence? A. I don’t know 
whether he was taking notice of it or not. When 
Mr. Darling signed those notes he passed them to 
Mr. Warnke.

Q. And what did Warnke do with them? A. I 
don’t know.

Q. You said before to Major Vickers you were 
not certain whether you got those notes at the 
Communipaw yard or at Mr. Simpson’s office. Is 
that true too? A. That is a fact.

Q. Now you testify positively that they were in 
the papers you got in Mr. Simpson’s office. A. I 
overspoke myself. I don’t know whether I got them 
in the garage or in the passing of the papers, and 
the papers were passed in the garage.

Q. Did you not make an affidavit that you saw 
Mr. Darling sign this note? A. No.

Q. Are you sure that that affidavit was not made 
and is now in Mr. Spraggins’ office? A. I am sure 
that I made an affidavit that I saw Mr. Darling 
sign two notes.

Q. Did you make affidavit that he signed these 
two notes that have your signature on? A. No, sir.

Q. How do you know? A. I saw him put his 
signature on two papers; but I did not see it to 
read it.

Q. What price were you to get for the garage? 
A. I did not set the price on i t ; Mr. Spraggins made 
the deal with Mr. Flynn.

Q. You only know that Mr. Spraggins made a 
certain transaction with Mr. Flynn and you got 
certain papers at Mr. Simpson’s office? A. I say

10
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I got the papers at the garage and passed the papers 
there.

Q. Yon did not get them at Charles Simpson’s 
office from Flynn? A. No.

Q. And Mr. Warnke was not at the garage? A. 
I can’t say positively.

10 Q. What did you mean when I asked you whether 
you saw Mr. Warnke get these papers and you said 
he was there and he did not pay any attention 
and don’t know whether he got the papers at all? 
A. I did not say he was not paying any attention.

Q. What were you doing there seven hours? A. 
Nothing, only waiting for the people to get through.

Q. Did Mr. Hayne give you the papers there? 
A. Yes.

Q. Did he give them to you at the garage? A.
20 Yes.

Q, Was there a hill of sale in those papers you 
got at the garage? A. I don’t know.

Q. Was there any note among them? A. I did not 
see any. There might have been in the papers I 
received.

Q. Are you sure that Mr. Hayne, representing 
Mr, Spraggins, did not give you two notes at the 
garage? A. No.

Q. You are not sure of anything in this case ex-
80 cept that you saw Mr. Darling endorse two notes 

in Charles Simpson’s office ; are you positive of that? 
A. Yes; and I am positive that I got the papers.

Q. What time did you go to the garage when 
you got these papers? A. Between 6 and 7.

Q. What did you go there for? A. I went there 
with Mr. Flynn to put him in possession of the 
garage he had bought.

Q. Who was there when you went down? A. I 
don’t know.

40
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Q. Was Mr. Hayne there? A. Mr. Hayne went 
down with us in Mr. Flynn’s machine.

Q. At that time did not Mr. Hayne give you the 
two notes and give Mr. Flynn the bill of sale? A. 
They were in the papers I received from him.

Q. Was not Mr. Warnke there too? A. I don’t 
remember.

Q. You are not clear on that score? A. No, I am 
an old man now and I don’t receive impressions as 
I did fifty years ago.

Q. How old are you? A. Seventy-one.
Q. You then don’t remember clearly whom you 

did get these notes from? You won’t swear it was 
not Mr. Hayne gave them to you? A. I will swear 
they were among the papers I received.

Q. And Mr. Hayne gave you the papers? A. 
Yes; he did give me the papers, which I handed to 
Mr. Spraggins; Mr. Hayne gave me the papers of 
authority to put Flynn in possession of the garage; 
I handed them to Mr. Flynn and told him the garage 
was his.

Q. At the same timé did not Mr. Hayne give you 
these notes? A. I don’t think he did.

Q. You are not clear about it? A. No, I am not 
clear about i t : I know I got the notes.

Redirect by Mr. Vickers.

Q. Do you recall anything else that Mr. Darling 
signed on this occasion that you have spoken of? 
A. No, sir.

Q. Do you know whether he signed more than the 
two notes that you have in your mind now, whether 
he signed three notes? A. No, sir, I don’t recall.

Q. You don’t recall whether you saw him sign or 
execute any other paper, chattel mortgage or any-
thing of that kind? A. No, sir.
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Q. Did you see Flynn execute any papers there? 
A. No, sir.

Q. In connection with this transaction, this gar-
age transaction, were you at Mr. Simpson’s office 
more than once? A. No, sir, I don’t think I was.

Q. Are you certain about that? A. I am certain
10 that I never saw those notes but on this occasion, 

only on that day.
Q. Were you there in the morning? A. I got there 

about a quarter of eleven.
Q. You were in and out of that office; you did not 

stay in Mr. Simpson’s office seven hours hand-run-
ning? A. Only once I went out.

Q. You recall going to the garage in an auto-
mobile? A. Yes.

Q. Whose automobile? A. Mr. Flynn ordered it.
20 Q. Do you know whether or not you received the 

notes you speak of before you put Mr. Flynn in 
possession of the garage, or at the same time, or 
after you put him in possession? A. I am a little 
doubtful about that.

Q. Having spoken of the automobile driving down 
there, does that refresh your memory as to whether 
or not Mr. Warnke went with you to the garage? 
A. No, sir; I am not sure.

30
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Mr. McEwan: In the bankruptcy case Mr. 
Motley was recalled and I wish to read from 
his testimony, page 188, down to the bottom 
of page 196, “Richard A. Motley, being duly 
recalled, cross-examination by Mr. Mel- 
niker” (continues reading)

10
R i c h a r d  A. Mo t l e y , being duly recalled. 

Cross-examination by Mr. Melniker.

Q. Mr. Motley, how much money did Flynn pay 
you in cash for the garage business on the Boulevard 
which he sold you? A. $279 and forty some cents.

Q. What was the amount of the notes he gave 
you? A. Seven and Five hundred dollars.

Q. Where was the money paid to you? A. On 20 
Newark Avenue.

Q. How many times did you meet Flynn? A. 
When I testified here before I said I hadn’t seen him 
before that day we went to the garage. Since that 
time I conferred with my counsel and he reminded 
me that I had seen him the night before; but I 
didn’t know him then.

Q. Did you speak to him? A. I must have.
Q. You knew him as the prospective purchaser 

of that business? A. Only through my counsel.
Q. Did you tell him how much money you wanted 

for that business? A. No, I left it to my counsel.
Q. Who is your counsel? A. Mr. Spraggins.
Q. Mr. Spraggins made the deal? A. Yes.
Q. Did you tell Mr. Flynn how much your claim 

was? A. I did not.
Q. Didn’t Mr. Spraggins tell him how much hi? 

claim was? A. Not until the deal was over
Q. How long after? A. The next day

40
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Q. After you gave Flynn the bill of sale? A. Yes.
Q. Who made the deal with Flynn for $1400? A. 

I don’t know, only through my counsel.
Q. You got $1400, didn’t you? A.. I got $1400 

in notes and checks.
Q. How did he come to give you that amount 

10 of money? A. You ought to ask him that,
Q. You didn’t know why Flynn gave you $1400 

in notes and by check? A. Only through my coun-
sellor.

Q. When did you find out through your counsel-
lor? A. The next day.

Q. After you got the money? A. After I got the 
notes, yes.

Q. You remember signing the bill of sale to Flynn, 
don’t you ? A. I do.

20 Q. Did you know how much money you were 
going to get when you signed the bill of sale? A. 
Yes.

Q. How did you know that? A. I learned it 
through Flynn and Mr. Hayne, representing Mr. 
Spraggins.

Q. Flynn told you he was going to give you $1400 
in check and notes? A. I don’t remember he told 
me that.

Q. Did you know you were going to get $1400 
when you gave the bill of sale? A. I only had $900 
in it.

Q. What was the other $500 for? A. That was 
Mr. Spraggins’.

Q. When did you first find out that Flynn was 
going to pay you $1400? A. I don’t know.

Q. How long before you signed the bill of sale? 
A. I didn’t know until the papers were made known 
to me. The same time.

40
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Q. The same time yon signed the bill of sale was 
the day you found out? A. Yes.

Q. From whom? A. From Mr. Hayne, he was 
representing Mr. Spraggins.

Q. Did he tell you what the $1400 was for? A.
No.

Q. Did you know what it was for? A. I had sold 10 
the garage and everything that belonged to me.

Q. You mean everything belonged to you abso-
lutely? A. Yes.

Q. Did you tell Flynn that it didn’t belong to 
you absolutely? A. No, sir; I had the bill of sale 
proving that it was.

Q. Didn’t you tell Flynn that you had absolute 
title? A. Yes.

Q. And you told Flynn that he would get an 
absolute title? A. I told Mr. Spraggins, as Mr. 20 
Spraggins knew of the papers by which I got an 
absolute title, and it is recorded, and I gave Mr. 
Flynn the same title that was given to me, an ab-
solute title.

Q. Did you tell Flynn he was getting an absolute 
title? A. He knew it through Mr. Spraggins. I 
don’t know if I told him or not.

Q. Your claim was only for $900, was it not? A.
That is all.

on
Q. Did you understand what the other $500 was ou 

for? A. Mr. Spraggins made his claim over to me.
Q. Were you to give the $500 to Spraggins? A.

Mr. Spraggins was to get it from me.
Q. This $500 was paid to you for the purpose 

of cleaning up all other claims to the title, was it?
A. I don’t know.

Q. It was paid to wipe out all other claims against 
it? A. I suppose so.

40
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Q. Wasn’t that the reason why Flynn was asked 
to pay $500 more than your claim? A I don’t know.

Q. Didn’t Mr. Spraggins tell you about that on 
the payment of $500 over and above the amount 
of your claim, $900, the $500 was to be paid to him? 
A. No.

10 Q. Did you go with Mr. Flynn when he took pos-
session? A. I did.

Q. You testified here some weeks ago that the 
agreement was that when your note was settled that 
everything would be off; do you remember that 
testimony? A. That was the agreement between 
Mr. Bock and mvself.V

Q. Was that so? A. Yes.
Q. Isn’t the truth of the matter that everything 

was not to be off until when your note was to be
20 paid and Spraggins’ claim too? A. I don’t know 

anything about that.
Q. Wasn’t this business turned over for security 

for your claim and security for the money Bock 
owed Spraggins? A. That is his business.

Q. You don’t know anything about that? A. No.

Redirect examination by Mr. Warren.

Q. The agreement that you made was with Mr.
30 Bock, wasn’t it, in regard to the whole matter? A. 

Through my counsel.o  1/

Q. You had talks with Mr. Bock, did you not? 
A. No.

Q. When you said that this was to be security for 
your claim and that you had so agreed with Mr. 
Bock, was that an agreement you had directly with 
Mr. Bock? A. Mr. Bock, I understood through my 
counsel, sold me all of his interest in the garage 
business with four cars for $800, advanced for which

40
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I was given a note for $900, endorsed by Mr. Sprag- 
gins, with an agreement that if Bock paid that in 
three months all that was verbal, I would give a 
note for three months longer; but the bill of sale 
and everything else was absolute.

Q. That $800 was a loan for which $900 was to 
be repaid? A. I didn’t consider it a loan; I consid- 10 
ered it a purchase.

Q. Mr. Motley, you never knew Mr. Flynn prior 
to these negotiations? A. No, sir.

Q. Since you were here the last time have you seen 
him? A. I met him, I think, last Sunday afternoon 
on the Boulevard and he took me home in his auto-
mobile.

Q. Did Mr. Bock ever give you a bill of sale for 
the four cars other than the 1912 Oakland? A.
Yes, sir.

Q. Where is it? A. Mr. Spraggins ought to> know 
where it is.

Q. How many bills of sales did you get from 
Mr. Bock? A. Only one that I know of.

Q. Did that bill of sale which is in evidence here 
(showing witness Exhibit 10), the bill which you 
mentioned? A. I can’t say that that is the bill of 
sale.

Q. But it was a similar bill of sale. A. Yes.
. , 3QQ. And the other security you got was a bill of 

sale from Mr. Crowley, wasn’t it? A. I don’t know 
Mr. Crowley.

Q. You got a bill of sale from Mr. Crowley, didn’t 
you? A. I don’t remember.

Q. I show you Exhibit 2, did you ever see that 
before? A. I can’t recall to mind of ever seeing 
anything like this before.

Q. Have you seen Mr. Spraggins since the last 
time you testified here? A. Oh, yes. many times. 49
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Q. Did yon talk to him about this matter? A. 
Yes, I cannot remember what our conversation was. 
I was called here.

Mr. McEwan: I offer and read the testi-
10 mony of Richard A. Motley, taken in the case

of Philip R. Franklin against Charles Flynn 
et als., in the Hudson Circuit Court, page 13, 
all of the testimony beginning on page 13 
running to page 17, “ Richard A. Motley, 
sworn direct examination by Mr. Anderson” 
(reading as follows:)

R ic h a r d  A. Mo t l e y , sworn.

op Q. That is sufficient. Can you recall who had 
the notes before you got them? A. Before I got 
them— I did not see the notes from that time that I 
saw Mr. Darling pass them to Mr. Warnke until 
they were given to me.

Q. In whose possession were they when they were 
about to be given to you? A. That is all I know. I 
do not know who Mr. Warnke gave them to. I sup-
pose he, being counsel for the—Mr. Darling—he was 
doing his own business. I was waiting, and Mr.

30 Haynes, who was representing my counsellor, Mr. 
Spraggins, was tending to the other end and I was 
simply waiting for them tô  complete their work in 
the matter.

Q. Can you recall to whom Mr. Warnke gave this 
particular note when you were at the garage? A. 
I cannot.

Q. Well, who represented you, who was the at-
torney representing you at that time? A. Mr. 
Hayne.

40



99

Defendant Richard A. Motley’s Testimony in 
Franklin v. Flynn.

Q. Did he have anything to do with these notes 
and the delivery of them at that time? A. I do not 
know whether he had anything to do with the notes 
or not; but he had the bill of sale and the other 
papers. I do not think Mr. Warnke had anything 
to do with them until Mr. Hayne, my representative 
in the matter, had turned those papers over to him. 19 

Q. Well, who made the exchange? A. Who

Mr. McEwan: Now I will read the testi-
mony page 1 to page 14 in the bankruptcy 
case, testimony of Traverse A. Spraggins 
relative to this same transaction, and he was 
the attorney.

Mr. Anderson : I make the same objection.
The Court: I will take it subject to the 20 

objection of the complainant.
Mr. McEwan :

Trav er se  A. Spr a g g in s , being duly sworn, ac-
cording to law, on his oath testified as follows :

Examination by Mr. Warren.

Q. What is your profession, Mr. Spraggins? A. 
Lawyer. 30

Q. Of New Jersey? A. Of New Jersey.
Q. Do you know the bankrupt, George L. Bock, 

and his wife, Cecelia Bock? A. I do.
Q. Are you familiar with their business trans-

action? A. Yes, somewhat.
Q. Do you recall the situation of the Bocks in 

November, 1911, in reference to a claim of one 
John Nelson? A. Yes, sir.

Q. Was Mr. Nelson pressing the Bocks for pay-
ment? A. He was pressing the Communipaw Motor 40

made

Library
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Car Company, who was the defendant in a suit 
where a man by the name of Treu was plaintiff 
and had obtained judgment against the C'ommuni- 
paw Motor Car Company, and this judgment had 
been assigned by Treu to Nelson and execution is-
sued.

10 Q. What was that claim for? A. Something 
about the store of an automobile.

Q. Didn’t the Bocks owe Mr. Nelson some portion 
of the purchase price of the business? A. Not until 
the 15th of November, 1911, suit had been brought 
in the Supreme Court on a note which had been 
renewed by another note and it was a note due 
the 15th of November, and afterwards when the 
case came up to be tried Judge Vale allowed Mr. 
Nelson to amend his bill of particulars, the amount 

2d of which was $800.
Q. During the month of November did the Bocks 

execute a mortgage? A. I think it was in Noveinber.
Q. To one Sandowitch? A. Andrew Sandowitch.
Q. The amount that mortgage was how much? 

A. $2,000.
Q. What was the purpose of executing that mort-

gage? A. That was in order to negotiate with Mr. 
Nelson. He was trying to put them out of business. 
This money was advanced him.

Q. By whom? A. I paid the money.
Q. Have you been repaid? A. Yes.
Q. When? A. A short time after.
Q. Was it the same day? A. It might have been 

the same day.
Q. I t  wasn’t longer than a day after? A. No.
Q. What was done by Sandowitch concerning 

that mortgage? A. It was afterwards foreclosed.
Q. When? A. I don’t remember the date.

40:
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Q. Was it foreclosed after the money was repaid 
to you? A. I think so.

Q. Who purchased the property at the foreclosure 
sale? A. I wasn’t there; but I understand that Mr. 
Crowley purchased it.

Q. At that time there was nothing due on the 
mortgage, though? A. I wouldn’t say that.

Q. Your $2,000 had been repaid? A. Yes, there 
was nothing due me.

Q. How much did Crowley pay at that foreclosure 
sale? A. I don’t know.

Q. Where can Mr. Crowley be located? A. I think 
at the corner of Seidler Street and Communipaw 
Avenue.

Q. This mortgage covered what? A. It covered 
several cars in the garage and the stock and fixtures 
and whatever was there.
. Q. The good will? A. I think so.

Q. Where is this garage? A. 2395-97 Hudson 
County Boulevard, corner of Communipaw Avenue.

Q. Do you know one Richard A. Motley? A. Yes.
Q. Are you acquainted with any business trans-

actions between Mr. Crowley and Mr. Motley? A. 
No.

Q. Do you know whether or not Crowley con-
veyed this property to Motley? A. Yes, that was 
done some time in January.

Q. January 5th, 1912? A. Yes.
Q. That conveyed the same cars and all good will 

by virtue of the foreclosure sale under the Sando- 
witch mortgage? A. Yes.

Q. Do you know what the consideration was? A. 
No, I don’t know. I might say the consideration 
was the same as mentioned in the other bill of sale. 
I think $800.

10
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Q. This bill of sale recited $1 as consideration? 
A. It was all in this loan of Mr. Motley and then 
I assigned Mr. Motley some money which was due.

Q. The Bocks needed some money on a new car? 
A. Yes.

Q. And they consulted you about that? A. Yes. 
10 Q. Did you make arrangements with Mr. Motley 

so that they would advance certain monies? A. Mr. 
Bock or Mrs. Bock went to Motley and then he 
saw me. He said he would loan the money pro-
vided I would endorse a note. Then these bills of 
sale were given and an assignment of the lease. 
I did that because there was considerable trouble 
there.

Q. Did the Bocks give a bill of sale to Mr. Motley? 
A. I think the bill of sale was given by Mr. Bock 

20 alone.
Q. Did that cover all the stock automobiles and 

good will of that business? A. No, sir,
Q. What did it cover? A. The 1912 Oakland.
Q. That is all? A. Yes.
Q. Did Mr. Motley ever get a bill of sale from Mr. 

Bock for anything other than the 1912 Oakland? 
A. I don’t think so.

Q. Not to your knowledge? A. No.
Q. How much money did Mr. Motley advance to 

30 George Bock? A. $800.
Q. What was the amount of the note given by 

Motley to Bock? A. $900.
Q. What was the arrangement for the repayment 

of this $800? A. This note was given for three 
months. The understanding was that if an amount 
of two or three hundred dollars were paid it would 
be renewed for six months.

Q. What was the purpose of this bill of sale for
the 1912 Oakland car? A. It was in order to pro- 

40-
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tect Motley and to secure him for the repayment of 
money. ,

Q. Was the car delivered to him? A. No, sir.
Q. Do you know whether or not this bill of sale 

was for absolute control of this 1912 car? A. It 
was only for the purpose of protecting him to effect 
the foreclosing of the mortgage. We didn’t want 10 
to take the mortgage.

Q. And who assigned the lease to Motley? A.
Mr. and Mrs. Bock.

Q. Do you know Charles Flynn? A. I do.
Q. Did you have any conversation with Charles 

Flynn prior to April 26, 1912, concerning the busi-
ness of Mr. Bock and the title which Mr. Richard A. 
Motley held to the business of Mr. Bock—the cars, 
the stock, good will and lease? A. We had several 
conversations, I think, prior to April 22nd in refer- 20 
ence to the lease and bill of sale.

Q. Did you or did you not inform Mr. Flynn of 
the condition of Mr. Motley’s title? A. Yes, several 
times.

Q. What did you tell Flynn? A. I told Mr. Flynn, 
in the presence of Mr. and Mrs. Bock, that Mr. 
Motley’s claim was for $800 and that upon the 
payment of $900 we would release to Mr. Bock 
everything.

Q. Did you or did you not tell Mr. Flynn of the ou 
title which Mr. Motley acquired by virtue of the 
bill of sale from Crowley? A. Yes, certainly.

Q. He understood that Motley got no title under 
the bill of sale from Crowley? A. He understood 
that the title he got was only a conditional bill of 
sale and held Bock for the repayment of $900 due 
him.

Q. That was as to the 1912 Oakland? A. That 
was in reference to all the property. 40
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Q. He knew what title Crowley had and what title 
he conveyed to Motley? A. I don’t know that Mr. 
Crowley’s name was ever mentioned.

Q. Did you explain to him the title of all of Bock’s 
property was supposed to be held by Motley either 
within the lease and the 1912 Oakland? A. I don’t 

10 know as I did in detail. We had many conversa-
tions and conferences. It seems that all understood 
just what it was.

Q. What was your understanding at that time?
A. In reference to what?

Q. In reference to the title of Motley to every-
thing except to the Oakland 1912 car and the lease?
A. That he held his bill of sale as a conditional bill 
of sale for everything. The bill of sale from Nelson 
and Crowley and assignment of lease from Mr. and 

20 Mrs. Bock.
Q. Do you know whether or not Motley gave any * 

bill of sale to Flynn? A. I think he did. I wasn’t 
present at the time.

Q. Eugene R. Hahn is connected with your office, 
is he not? A. Yes, sir.

Q. And you don’t know what Flynn paid Motley 
for that bill of sale. A. I think that there were 
two notes for $1200 and the amount of cash I don’t 
know.

^  Q. Paid by Flynn to Motley? A. That is my 
understanding of it, I saw the notes, but not the 
cash.

Q. Whose notes were they? A. Notes made by 
Flynn and endorsed by H. I. Darling.

Q. You don’t know whether or not that money 
on the notes was ever paid for? A. No.

Q. Whom were the notes payable to? A. Richard 
A. Motley.
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Q. As a matter of fact, didn’t Darling endorse 
the Bocks’ notes? A. I don’t know, I never saw 
thenl.

Q. Can you state what cars in the garage of Bock 
on April 26th, 1912, belonged to the.Bocks? A. 
There was a 1912 Oakland tonring car, one Buick, 
one Oakland 1911 car, one Cadillac car, one Pope 10 
Hartford car, which was in New York.

Q. That was not there? A. No.
Q. These cars belonged to the Bocks? A. Yes.
Q. As far as you know also the goods and chattels 

belonging to the Bocks? A. I don’t know what 
the goods and chattels were there. I think there is 
a safe there that is not included in the bill of sale.

Q. Did you represent George Bock and Cecelia 
Bock at the time they purchased from Nelson this 
business? A. No, sir. 20

Q. Do you know of your own knowledge as to the 
terms of that transaction? A. I know from what 
I have heard them say and I know from bill of sale 
given by the Communipaw Motor Car Co. to Cecelia 
Bock.

Q. Do you know whose money was paid to Mr. 
Nelson? A. I don’t.

Q. Do you know who has possession of the Sando- 
witch mortgage? A. I may have it. It has been 
cancelled. 30.

Q. Do you know the date of cancellation? A. No,
I do not. There was a bill of sale given by Mr. and 
Mrs. Bock to B. J. Crowley. That bill of sale was 
for $500 and was subject to the Sandowitch mort- 
gage.

Q. When was that bill of sale executed? A. I 
don’t remember. I think some time in November.
Mr. Anthony Botti took the acknowledgment.

Q. Wasn’t that for $500? A. $500.
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Q. And how long after that hill of sale was exe-
cuted was the $500 returned? A. I don’t know.

Q. Who advanced the $500? A. I did.
Q. And you got it back? A. Yes.
Q. You got the $500 back prior to January 5th. 

1912? A. Oh, yes.
10 Q. Will you make a search of your office files and 

see if you can produce the chattel mortgage before 
mentioned and this bill of sale from the Bocks to 
Crowley? A. I know I haven’t got that, I don’t 
know where that is. I can find the chattel mort-
gage though.

Q, Was that chattel mortgage given as additional 
security ? A. No, that wasn’t. That was when they 
were having trouble with Nelson.

Q. It was given to protect them from Nelson’s 
20 claim? A. Yes.

Q. Was that chattel mortgage recorded? A. Yes, 
sir.

Q. Was the bill of sale from Bock to Crowley re-
corded? A. I think so. I think one of the bills of 
sale was recorded. This last bill of sale to Crowley 
wasn’t given by Bock, but by the attorney in fact, 
Philip H. Leihman.

Q. The bill of sale that Leihman gave to Crowley 
was for the purchase of the goods under the fore- 

30 closure? A. Yes.
Q. Now the bill of sale from Bock to Crowley; 

was that recorded? A. I think so. I won’t be 
positive,

Q. Do you Tmow whether or not the bill of sale 
from Crowley to Motley was recorded? A. No.

Q. Do you know whether or not the bill of sale 
from Bock to Motley was recorded? A. I don’t 
think it was.

40
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Q. Do you know whether or not the bill of sale 
from Motley to Flynn was recorded? A. I do not 
know.

Q. Do you know whether or not the lease from 
Cecelia Bock to Richard A. Motley was recorded? 
A. Yes.

Q. Do you know anything about the assignment 
of the lease of this garage from Motley to Flynn? 
A. No, I do not know anything about that.

Q. Do you know who has possession of some or 
all of these bills of sales, etc.? A. They are between 
Richard A. Motley, Zeigner & Lane, and myself and 
Mr. Flynn.

Q. What have you got? A. I think I have the 
mortgage, assignment of the lease from Bock to 
Motley, and I think Zeigner & Lane have the bill 
of sale from Mr. Bock to Mr. Motley, and they have, 
I understand, the lease, and they have the bill of 
sale from the Communipaw Motor Car Company to 
Mrs. Bock, and may have some other papers.

Mr. Simpson: We offer in evidence the 
petition of George L. Bock.

The Court: All this is taken subject to 
the objection of the complainant.

Mr. Simpson: Bearing No. 3459, filed in 
the United States District Court for the Dis-
trict of New Jersey on May 7th, 1912. Also 
an order made by George R. Beach, bearing 
date June 4th, 1912, and filed June 21st, 1912. 
Order to show cause directed to the creditors 
of George L. Bock, returnable July 3rd, 1912, 
and the order confirming sale, etc., entered 
in that matter, filed July 31st, 1912, bearing 
the date of July 31st, 1912, relating to the 
assets of George L. Bock.

10

20

30

40
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Defendant C. E. S. Simpson—Direct.

Mr. Simpson: Also the report of Trustee, 
same matter, dated September 3rd, 1912, 
made by Charles C. Kelly, trustee.

Mr. Anderson: Does that show that the 
title passed to Flynn ?

10 Mr. Simpso'n: Yes.
Mr. Anderson: I want to know what be-

comes of your case in that event then?
Mr. Simpson: Shall I dictate into the 

record reference to the sale of these things 
to Charles Flynn?

The Court: It is unnecessary.
Mr. Simpson: I think that is all from 

this record.
Mr. Simpson: Now this bankruptcy record 

20 * may go back to Mr. Beach.

Ch a r l e s  E. S. S im p s o n , sworn in behalf o f the 
defendants, testified as fo llow s:

Direct examination by Mr. McEwan.

Q. You are an attorney and counsellor at law 
«0 of the State of New Jersey? A. Yes, sir.

Q. And you were such in 1912? A. Yes, sir.
Q. At that time you had your office in the Jersey 

City Trust Building, Newark Avenue, at the Five 
Corners? A. Yes, sir.

Q. Did you know Charles Flynn at that time? A. 
Yes, sir.

Q. State whether or not Charles Flynn employed 
you with reference to the matter of the purchase 
of the garage from Mr. Motley.

40
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Mr. Anderson : Objected to as not binding 
on us.

The Court : I will admit it for the present 
and deal with it later.

A. I was called upon by Mr. Flynn, who gave 
me instructions to prepare the chattel mortgage.

Q. Just answer yes. A. Yes. j a
Q. State what you did in pursuance of that em-

ployment with reference to that matter.

Mr. Anderson : This is taken under our 
objections and all rights reserved.

The Court: Yes.

A. I drew the chattel mortgage for Mr. Flynn— 
at least, I partly drew it, and on account of being 
called to try a case before Judge Speer or Judge 
Vail, one or the other, I left the chattel mortgage 20 
unfinished and turned it over to Mr. Wamke to 
do it for me, giving Mr. Warnke instructions to 
follow whatever the directions of Mr. Flynn might 
be in the matter.

Q. Prior to preparing these papers, did you have 
any conversation with Mr. Flynn? A. Oh, yes.

Q. And with anyone else with reference to the 
matter? A. Yes, with Mr. Flynn, and Mr. Milton, 
and Mrs. Bock— I am almost sure.

Q. Did you have any talk with Mr. Spraggins? 30 
A. I believe I did over the ’phone, asking him what 
papers would be delivered over to Mr. Flynn.

Q. And that was before the transaction was 
closed? A. Yes, sir.

Q. Now, whom, if you know, did Mr. Spraggins 
represent at that time? A. He represented himself 
and Mr. Motley.

Q. Was that stated to you by him? A. Yes, sir.

40
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Q. And in your conversation with Mr. Spraggins 
at that time, did you say anything to him concern-
ing whom you represented in the matter? A. I am 
sure when I call Mr. Spraggins up that I told him 
that I represented Mr. Flynn, who proposed to buy 
that garage.

Q. The papers which you say you prepared were 
10 what? A. The chattel mortgage, which is half in 

my handwriting, and the rest is in Mr. Wamke’s 
handwriting.

Q. Now, this chattel mortgage was what? Tell 
us about that.

Mr. Anderson: It is “Exhibit No. 12,” I 
think, and speaks for itself.

Q. You say a chattel mortgage—you mean the 
chattel mortgage from Flynn to Darling? A. Yes,

20 sir.
Q. And that covered the garage? A. It covered 

the goods in the garage that were sold to Mr. Flynn.
Q. State who ordered you to prepare that chattel 

mortgage. A. Mr. Flynn.

Cross-examination by Mr. Anderson.

Q. Mr. Simpson, that mortgage was for $2500?
A. I don’t recall now what the amount was.

30
Direct examination (continued) by Mr. McEwan.

Q. State whether or not Mr. Darling gave you 
any instructions as to the preparation of the bill of 
sale, or the names that were to go therein? A. No, 
sir, he gave me no instructions in that particular.

Q. These instructions were received from whom? 
A. From Mr. Flynn.

40
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Franklin v. Darling and Flynn.

Mr. McEwan read in evidence testimony of John 
W. Warnke in the case of Franklin v. Darling and 
Flynn:

J o h n  W. W a r n k e , sworn.

Direct examination by Mr. Simpson. •* q,

Q. What is your occupation? , A. Lawyer.
Q. Where is your office located? A 665 Newark 

Avenue, at present.
Q. On May 2, 1912, where was it located? A.

662 Newark Avenue.
Q. I show you a note, Exhibit D-l in this case, and 

ask you if you recognize it? A. Yes, that is my 
writing.

Q. I show you Exhibit P-2 and ask you in whose 20 
handwriting that is? A. The acknowledgment is 
taken in my handwriting.

Q, And take the body of it; whose handwriting 
is that in? A. Partly in yours and partly in mine.

Q. Take the affidavit, whose handwriting is that?
A. Mine.

Q. Do you recall the circumstances attending the 
making of this note, Exhibit D -l? A. I do.

Q. What were they? A. Why, you said you were 
engaged and asked me to close out the matter for 30 
you, as you had to go downtown.

Q. Do you remember these gentlemen coming to 
the office? A. I do.

Q. Do you remember three notes being drawn on 
that day? A. I do.

Q. What were the amounts of those notes? A.
$300, $500 and $700.

Q. Who drew the notes? A. I drew the notes.

40
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Q. And was the body of each of those notes all 
in your handwriting? A. They were.

Q. All three? A. All three.
Q. I show you Exhibit P-3 and ask you if the body 

of that note is in your handwriting? A. It is not. 
Q. Was that note, Exhibit P-1, one of the three 

10 notes which you prepared on that day? A. It is not.

Cross-examination by Mr. Anderson.

Q. Who were present at this time when these 
three notes were signed? A. Mr. Darling, Mr. 
Hayne, Mr. Motley, myself. Oh, I am not sure 
whether Mr. Hayne was there at the time or whether 
he came in later.

Q. When the notes were signed by Mr. Darling 
20 were they handed to you? A. They were signed in 

front of me. We changed seats and left there and 
immediately after they were signed. Mr. Flynn 
said “ I ’ll take those notes until I get possession.”

Q. Did they come into your possession at that 
meeting? A. Part of the time, certainly. I drew 
the body of them. They had to be in my possession.

Q. I will ask you if they came into your posses-
sion in Mr. Simpson’s office at the time of the trans-
acting of this particular thing? A. Certainly, I 

30 drew them. They were signed there..
Q. But did Mr. Flynn give them to you before he 

left the office that day? A. After they had been 
signed Flynn picked them up and said, “ I ’ll keep 
these until we get possession.”

Q. I ask you if they were given to you at that 
time? A. Were given to me?

Q. Yes; handed over to you by anybody? A. 
They were lying in front of me. I do not under-
stand what you mean— “Given to you.”

40
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Q. Did you take them? A. I did not ; they were 
lying on the desk.

Q. Did you take possession of them? A. No.
Q. Did you have; them at the garage that day? 

A. I do not recall that I had them at the garage.
Q. Did you go down to the garage? A. 1 did.
Q. Representing Darling? A. And Flynn.
Q. And on the delivery of certain papers you 

were to give over these notes, weren’t you? A. Yes, 
sir.

Q. Now was this mortgage made out at this time? 
A. Part of the same transaction.

Q. And what other papers were made out? A. 
There was an agreement and a bill of sale.

Q. Yes, and an assignment of a lease? A. I do 
not recall that; I know we had some trouble over 
the lease; we could not get the lease itself and that 
delayed the transaction.

Q. I show you a paper which purports to be an 
agreement between Richard A. Motley and Charles 
Flynn, and ask you if that is the paper you refer 
to when you say an agreement was drawn? A. Yes, 
sir.

(Paper marked in evidence P-3.)
Q. I show you a paper purporting to be a bill 

of sale by Richard A. Motley to Charles Flynn and 
ask you if any part of that paper is in your hand-
writing? A. Part of it is in my handwriting.

Q. Was that one of the papers that formed part 
of this transaction? A. It was.

(Paper marked P-4.)

Mr. Simpson: I will consent to all of 
these papers growing out of this particular 
transaction going in without any additional 
proof of it. You can put them in.

10

20

30

40
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Mr. Anderson: I want the jury to know 
what is going in.

The Court: They know what is going in. 
Mr. Hayne has testified to it and this man 
has testified to it.

Mr. Anderson: I offer an assignment of 
10 lease by Richard A. Motley to Charles Flynn.

(Paper marked P-5.)

Q. Did you receive these papers on behalf of Mr. 
Motley at the garage at Newark Avenue and the 
Boulevard? A. Those papers were part of the time 
in Mr. Flynn’s possession and part of the time in 
my possession------

The Court: No; the question is, did you 
20 receive them as part of the transaction at

the garage?

A. They ŵ ere down there.

The Court: Well, you got them as part of 
the transaction.

A. I got the chattel mortgage.

The Court: Who got the other papers?
30

Q. Did you receive them? (No answer.)
Q. You personally? A. I received the chattel 

mortgage. I do not know whether I received the 
other papers.

The Court: What were you there for?

A. I received the bill of sale, yes.
Q. You say you do not know anything about the 

notes after you left whose office? A. When we got—
40
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Defendant G. E. 8. Simpson— Cross.

when Flynn picked up these notes and said, “ I will 
keep them until I get possession,” the party ad-
journed to his saloon, where he had an automobile, 
intending to take them down there. I reached there 
a little late. When I got there they were eating 
lobsters, and they stayed there about an hour. 10

Q. You were in that party too? A. Part of the 
time.

Q. And you went to the garage? A. I did.
Q. Do you mean to say you were not there when 

the notes were delivered to Motley? A. I did not 
see them passed.

Mr. Ch a r l e s  E. S. Sim p s o n  resumes the witness 20 
stand.

Cross-examination (continued) by Mr. Anderson.

Q. Were you Mr. Darling’s lawyer at the time 
this mortgage was drawn? A. No, sir; I was Mr. 
Flynn’s attorney.

Q. Do you recall the amount of this mortgage 
due? A. Not off-hand.

Q. $2800— I show it to you. A. Yes, sir.
Q. Now you knew that that was to cover more 39 

than that garage—the amount involved in this 
garage, rather. A. If I recall that right, this was 
to include a $300 note and something else; I don’t 
recall just now what it was.

Q. These two notes of $700 and $500 with $300 
before, making $1500, you recall that, don’t you?
A. These two notes were given by Mr Flynn to pay 
for the garage.

Q. I understand that; I am speaking of the two 
notes in question in this suit; did you know this 40
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mortgage covers those two notes; you so testified 
in the other trials? A. Those notes were included 
in this mortgage; they were not in addition to the 
garage, but they were part of the purchase price 
of the garage.

Q. And the $300 was that note which was dis-
counted and from which the sum of $279.42 was 

10 paid in cash when the garage was transferred at 
Communipaw Avenue on the 2nd of May? A. 
I don’t recall whether that was discounted or not; 
but I am almost sure that $300 note was included 
in this $2800.

Q. And this $900 and some odd dollars which 
had been paid by Mr. Darling for the Nelson v. 
Bock judgment? A. Yes, sir, I guess that is right.

Q. And the rest was bonus? A. I don’t know 
about that.

20 Q. Don’t you know there was not another penny 
in that mortgage at that time except those amounts?

Mr. McEwan: How is that material?

A. The bonus was in the real estate mortgage for 
$3000.
, Q. And the real estate mortgage was to take the 
place of this chattel mortgage, wasn’t it? A. The 
real estate mortgage—I don’t recall now, how that 

^  was made up ; but there was some four or five hun-
dred dollars included in that mortgage, which was 
regarded as a bonus, because it was a third or a 
fourth mortgage.

Q. Just try to remember; you have been sworn 
in every one of these cases? A. Almost all of them.

Q. Don’t you recall that in one of them the only 
amounts that were covered by this mortgage was 
that $900 and $910 which was paid by Mr. Darling 
for the judgment of Nelson v. Bock and these three

40
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notes that were involved in this garage matter; 
don’t you know the rest was bonus? A. No, sir, I 
don’t know that.

Q. Do you know of a single thing that will be 
added to that mortgage to make up the $2800? A. 
What was to make up that $2800 at the time I did 
not know, because it was something which Mr. 
Flynn and the sellers had made up between them. 10

Q. Now, just look at the affidavit of the mort-
gagor and see if you are not mistaken on that? A.
No, sir, where do you find I was mistaken?

Q. $2425, is not that right? A. That is what 
this says here.

Q. And that paper was drawn by your associate,
Mr. Warnke, in his handwriting, that affidavit? A.
Yes, sir, that part is in his handwu-iting; that is 
why I tell you that I told Mr. Warnke to follow 
Mr. Flynn’s instructions. 20

Q. And this mortgage was for the protection of 
Henry I. Darling? A. It was to secure him for what-
ever moneys he was advancing, or whatever indorse-
ments he had made for Mr. Flynn.

Q. And you had attended to the matter of the 
Nelson and Bock judgment before, or it had come 
under your notice as attorney for Henry I. Darling?
A. No, sir, that is not the fact; I had nothing to 
do with that.

Q. Do you mean to say you had not seen Mr.
John Milton on April 26, just prior to that May 2nd 
in 1912? A. A day or two before I saw him that 
Nelson judgment, as I understand, was taken over 
a week or ten days or two weeks before that; I 
knew nothing about i t ; the whole business was put 
through in Mr. Milton’s office.

Q. But did you have a meeting with Mr. Milton 
about this matter before May 2nd? A. Was May 
2nd the date of the mortgage?

40
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Q. Yes, 1912. A. Well, the day or two before that 
there was a talk between Mr. Milton and Mrs. Bock 
and Mr. Flynn.

Q. And you were present? A. Yes, sir, that was 
at my office.

Q. And was the Nelson and Bock judgment men-
tioned at that time? A. No, sir, it was not men- 

10 tioned at all.
Q. What did yon have to say at that time about 

this matter? A. There was something said about 
the Bocks wanting an extension of time, as I recall 
it.

Q. From Mr. Darling? A. I don’t know from 
whom.

Mr. McEwan: Pardon me, I object; the 
assignment of that judgment was to Mr. 
Flvnn.

20 The Court: Let us be absolutely fair in 
the matter.

Mr. Anderson: I don’t want to be any-
thing else.

Q. Now, Mr. Simpson, your counsel says that 
that judgment was assigned to Mr. Flynn and not 
to Mr. Darling; who paid for that judgment? A. I 
could not tell you.

Q. Don’t you remember, it had been testified to 
in many of the cases, that Darling paid for that? 
A. I don’t know; those things were done before Mr. 
Flynn came to me.

Q. But you had been talking to Mr. Darling at 
this time of the meeting with Mr. Milton, had you? 
A. Mr. Darling was not there; the fact was, as I 
recall it, that the Bocks and Mr. Milton learned 
that Mr. Flynn was going to buy the garage and 
they came up to me and asked for an extension of 
time.40
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Q. And they came there because Mr. Darling had 
furnished the money, is that right? A. I don’t 
know.

Q. You saw this extension “ Exhibit 0-11,” and 
you know all about it, don’t you? A. No, sir, that 
was drawn down in Mr. Milton’s office, and it was 
not until after this chattel mortgage was mado 
that I knew anything about this thing. i q

Q. But you know that that money, that $904, 
was paid by Mr. Darling and not by Mr. Flynn, 
don’t you? A. I assumed that from this paper.

Q. You have learned that from Henry I. Darling, 
haven’t you? You have learned that from Henry 
I. Darling, that he paid that judgment of Nelson 
v. Bock? A. I assume that he paid for it.

Q. Did you hear him testify in the criminal trial 
that that was done and that he had parted with it?
A. I cannot help what he testified to. 20

Q. Did Darling tell you at any time that he paid 
for the Nelson and Bock judgment? A. I don’t 
recall whether he ever did make that statement to 
me, but since seeing this paper, I assume that he 
was the one who paid—and that is the papers which 
was drawn in Mr. Milton’s office.

Q. How long before May 2nd had you seen Mr. 
Darling with reference to this matter? May 2nd,
1912, I mean? A. Mr. Darling had offices in the 
same building that I had offices. 30

Q. How long before May 2nd, 1912, had you seen 
Mr. Darling with reference to this particular mat-
ter? A. Well, it may have been a day before that 
mortgage was drawn.

Q. Now, do you recall it was several days before, 
and that you had telephoned to Mr. Spraggins in 
regard to it? A. No, sir, I do not.

Q. You testified on your direct examination that 
you did talk to Mr. Spraggins. A. Yes.

• 40
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Q. Do yon recall that yon told him not to pnt 
the names in the bill of sale, “ Exhibit C-3” in this 
cause? A. I do not.

Q. Did you know that that paper was to be de-
livered on that day? A. I did not know that this 
particular paper was to be delivered on this day.

Q. What talk had you with Mr. Spraggins with 
10 regard to the papers that were to be delivered on 

May 2nd, 1912, at the closing of this transaction? 
A. As near as I can recall it, I told him to take 
up in my office whatever papers he had to show 
his title, as near as I can recall now.

Q. Do you recall telling him not to insert the 
name of the grantee in that bill of sale until it got 
there, because there was some doubt in whose name 
the paper should be taken? A. No, sir, I don’t recall 
any such thing.

20
By the Court.

Q. Have you any memory on that subject at all? 
A. In a vague way; the same as every other lawyer 
has of these things that pass through his office.

Q. What is your memory on it? A. That I 
merely ’phoned down and told him I represented 
Mr. Flynn—told Spraggins—who was to buy that 
garage, and the matter was to be closed at my office 

gQ the next day, and that he had better sepd up what-
ever papers he had showing his title.

Further cross.

Q. Now, when you testified, as you have done in 
response to the Vice Chancellor’s question, are you 
testifying from memory or testifying from the usual 
course—what you think happened at that time? A. 
From what I recall that happened at that time.

Q. And from the usual course of business be-
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sides? A. I am guided somewhat by that; but as I 
recall the fact at that time.

Q. Mr. Simpson, do you recall a meeting at which 
you and Mr. Darling and Mr. Spraggins were pres-
ent in your office concerning this matter a day or 
two or some little time before this chattel mortgage 
was executed? A. When Mr. Spraggins and who 
else? 10

Q. Mr. Spraggins, Mr. Milton, Mr. Darling and 
possibly one or two others?

The Court: Before this mortgage was 
drawn up?

Mr. Anderson: Yes.

By the Court.

Q. Do you recall such an event? A. I don’t recall 
such a meeting. 20

Further cross.

Q. What was done with this paper after it was 
signed, Mr. Simpson; this chattel mortgage? A. 
I don’t know, for I was not in the office at the time.

Q. Don’t you know it was taken care of by you 
in behalf of Henry I. Darling and finally delivered 
to him? A. No, sir, because, when these papers were 
delivered and exchanged, I was trying a case, and 
I was not present, and I don’t recall whether the 
recording of it was charged to me, or whether the 
papers was immediately delivered to Mr. Darling 
or recorded by him, or Ben Darling; I don’t recall 
what the circumstances were.

Q. When do you say you became the attorney for 
Henry I. Darling? A. When we discovered the 
fraud that Flynn was involved in.

Q. You mean to say you were not Mr. Darling’s 
attorney on June 27, 1912, the date of the destruc-

30

10
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tion of these notesi with the genuine signature of 
Mr. Darling endorsed thereon? A. No, sir, I was 
not his attorney then* I was Mr. Flynn’s attorney, 
for he was buying some property on Broadway.

Q. Don’t you recall Mr. Darling asked you if they 
were all right and that you gave him an opinion?

Mr. McEwan: I object to the opinion; we 
 ̂ want the facts.

A. I don’t know whether you would call it an 
opinion or not; when I saw the notes I said, “ Those 
are the notes.”

Q. Don’t you know that Henry I. Darling relied 
upon you at that time? A. I believe he may have 
done that, because we are friendly and had been 
for years.

Q. And you were looking out for his interest at
~ that time? A. No, sir; I was not looking out for

his interests any more than------«/
Q. Who paid you for that meeting and that opin-

ion? A. Nobodv; as soon as the fraud was discov- 
ered I refused to have anything more to do with 
Flynn, and told him so, and I would not take any 
of his money.

Q. How often did you meet Mr. Darling between 
April 26, 1912, which is the date of “Exhibit P -ll”  

gQ in this cause, and June 27, 1912, which is the date 
of the destruction of these notes with the genuine 
signature indorsed thereon------  A. What is “ Ex-
hibit P-11” ?

Q. The memorandum of agreement concerning 
the Nelson and Bock judgment; I only mention that 
for the time and not because I wish to bring in the 
paper; I am fixing the time now, Mr. Simpson, 
dated April 25 instead of 26? A. I could not tell 
you.

40
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Q. You saw him a number of times, did you? A.
Yes, sir.

Q. Did you have any talk with him about these 
transactions? A. No, sir.

Q. Did you have any talk with him about that 
chattel mortgage? A. Not that I recall.

Q. Don’t you know, Mr. Simpson, that chattel 
mortgage would go in your box at the court house i q  
and that it would come back and that you would 
have to meet Mr. Darling? A. Let me see it and I 
will tell you. (Witness examines it.) No, sir, that 
would not go back to my box, for my name is crossed 
off of i t ; if that was put in my box and I had re-
corded it I would endorse there “ To record and re-
turn to my box.”

Q. Do you recall a single meeting between that 
date, April 25, 1912, and June 27, 1912, with Mr. 
Darling? A. No, sir; we may have met in a gen- 20 
eral way in the building, but not in relation to these 
matters.

Q. Don’t you remember that he was here at the 
time of the drawing of these-papers of May 2,1912?
A. Where?

Q. In your office, on May 2, 1912, at the drawing 
of these papers? A. I told you, Mr. Anderson, that 
I began to draw the chattel mortgage, and you will 
see my handwriting half way down; I did not know 
what goods were to go into the chattel mortgage; 30 
but I had to leave the office to go to court, and I 
told Mr. Warnke to attend to it for Mr. Flynn, 
whom I represented, and I left and went to court 
and was away all day long;

Q. Mr. Simpson, you are an attorney of twenty- 
five years’ standing; does that answer the question?
A. So far as I know, I will say, “No, he was not, 
while I was there, positively not.”

Q. Do you recall that Mr. Darling was in and out 
of your office that day, for nearly seven hours? A.
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I don’t recall, because I was not in the office; I was 
away in court all day long, with the exception of 
perhaps three-quarters of an hour, between 9 o’clock 
and 9 :45.

Mr. McEwan: That is all of our testimony. 

lO D e f e n d a n t s  Re s t .

Trav er se  A. Spr a g g in s , sworn in rebuttal, testi-
fied as follows:

Direct examination by Mr. Anderson.

Q. What is your business at the present time? 
^  A. A little of everything—contracting and salesman 

and broker.
Q. But not practicing law? A. No, sir.
Q. Did you practice law in 1912? A. Yes, sir.
Q. Did you meet Mr. Simpson in the months of 

April and May, 1912? A. Yes, sir, I did.
Q. With regard to this Motley and Flynn and 

Darling controversy here? A. Yes, sir.
Q. Do you recall having a telephone conversation 

with Mr. Simpson a few days prior to May 2,1912, 
UQ concerning this particular matter of the bill of sale 

by Motley to Flynn, and this chattel mortgage from 
Flynn to Henry I. Darling? A. On May 2, 1912, 
I had a telephonic conversation with Mr. Simpson.

Q. What was that? A. 1 had had a talk with Mr. 
Simpson before this, and on the 2nd of May he 
called me and asked me to send Mr. Motley up to 
his office; Mr. Simpson and I had talked over the 
question of Mr. Motley’s conveying his interest‘to 
either Mr. Darling or Mr. Flynn; I don’t recall 

40 which one it was; so that on the 2nd of May Mr.
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Simpson called me up and asked me to hurry Mr. 
Motley up there.

Q. I show you the paper “ Exhibit 0-3,” which 
is the bill of sale by Richard A. Motley to Charles 
Flynn, and call your attention to the part in Mr. 
Warnke’s handwriting, and ask you if that paper 
was sent by your office to Mr. Simpson’s office with 
those spaces blank which are now filled in in Mr. 10 
Warnke’s handwriting? A. Yes, sir.

Q. Why were those spaces left? (Question 
withdrawn.) What did you say to Mr. Simpson 
and what did he say to you whereby those spaces 
were left blank to be filled in in Mr. Simpson’s of-
fice? A. I told Mr. Simpson that we had a bill of 
sale and we had had several conversations together 
with' reference to the title Mr. Motley held, and 
I told him about the bills of sale which Mr. Motley 
had gotten from Mr. Crawley and Bock, and told 20 
him of this blank bill of sale; we had it in Mr. 
Simpson’s office the day before the 1st of May, and 
I was directed by Mr. Simpson to send this bill of 
sale with the blanks not filled in, and I did so.

Q. What did he say was the reason for not filling 
in the blanks? A. I don’t know that he told me 
any reason; I understood it.

Mr. McEwan: I object to that.
30Q. Was there anything said about whose name 

was to be put in? Did you decide on whose name 
was to be put in when the paper reached Mr. Simp-
son’s office? A. I don’t recall whether anvthins: 
was said as to whose name was to be put in the 
bill of sale.

Q. Now, do you recall a meeting a few da vs prior 
to this with Mr. Darling and Mr. Simpson concern-
ing this matter? A. Yes, sir.

40
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Q. Can you recall specifically, Mr. Spraggins, 
anything that was said to Mr. Simpson at that time 
by Mr. Darling in your presence in reference to the 
manner in which Mr. Simpson was to appear in this 
matter for Mr. Darling? A. Mr. Simpson and Mr. 
Darling and Mr. Flynn and Mr. and Mrs. Bock and 

10 Mr. Milton were discussing a transfer of title, etc., 
and Mr. Darling said to Mr. Simpson, “Now, 
Charlie, yon look out for my interests” ; that was on 
the 1st of May, in Mr. Simpson’s office.

Cross-examination by Mr. McEwan.

Q. How many times did you see Mr. Simpson 
about this matter prior to the 2nd of May? A. I 
don’t recall the number of times, but we had sev- 

o q  eral conferences.
Q. Prior to that time you had been the attorney 

for the Bocks? A. I was the attorney for the Bocks 
up to about the 1st of A pril; Mr. John Milton rep* 
resented the Bocks at that time; I did not.

Q. Whom did you represent? A. The Rev. Mr. 
Motley and myself.

Q. And you were interested in this matter your-
self? A. I was, yes, sir.

Q. And Mr. Motley came into it through you, 
30 didn’t he? A. No, sir, through the Bocks.

Q. Through you, as attorney for the Bocks? A. 
No, sir; Mr. and Mrs. Bock had borrowed $806 
from Mr. Motley and I endorsed the note.

Q. That was negotiated through you, wasn’t it, 
with Mr. Motley? A. Mr. and Mrs. Bock got Mr. 
Motley tO' loan the money ; at least I asked Mr. 
Motley to loan the money and he said he would if 
I would endorse the note, and I endorsed the note, 
and the money was loaned.

40
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Q. At this time you represented Mr. Motley? A. 
Yes, sir.

Q. And Mr. Motley was interested to what ex-
tent? To get out this $800? A. Yes, sir.

Q. Anything more? A. And then I had assigned 
to Mr. Motley some claims that the Bocks owed 
me; I had loaned them some money also.

Q. And he was to also get those? A. Yes> sir.
Q. Now, how did this transaction of which the 

bill of sale from Motley to Flynn arose, how did 
that begin; what was your first knowledge of that? 
A. It had been going on for a long time, the notes 
that Mr. Motley had were due on the 1st of April 
and there had been a suit brought against the Bocks 
by Mr. Nelson and judgment had been recovered, 
and they were endeavoring to pay off the note and 
did pay Mr. Motley, so that Mr. Darling came in 
to loan them enough money to pay off the notes and 
the judgment of Nelson, and then it was that Mr. 
Motley had to transfer his interest to somebody, 
as he held the legal title to the garage, etc., and it 
was at these conferences that it was decided that 
Mr. Motley was to turn over his interest to any-
body who would pay him back the amount of 
money that he had loaned them.

Q. I have asked you what was the first that you 
had to do with this particular transaction out of 
which this bill of sale arose? A. That was in Jan-
uary, 1912—the loaning of the money.

Q. By whom? A. By Motley.
Q. Did that have anything to do with the trans-

action of the bill of sale from Motley to Flynn? A. 
Yes, sir; it was to get Motley back the money which 
he had loaned.

Q. That was when Motley first came into con-
nection with the garage? A. Yes, sir.

Q. And Darling had nothing to do with the 
garage at that time? A. No, sir.

10

20

30

40
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Q. That had nothing to do with the transaction 
out of which this hill of sale arose then; now, what 
was the first you had to do1 with this transaction 
out of which this bill of sale arose? A. I don’t un-
derstand you.

Q. I am not asking how Mr. Motley first came 
into this matter; I am asking you what was the 

10 first that you had to do with the particular trans-
action out of which this bill of sale arose from Mot-
ley to Flynn? A. I gave this blank piece of paper 
with some writing of my own to Mr. Hay ne, and 
sent him up to Mr. Simpson’s office to get the two 
notes, one of $500 and one of $700, and $297.42, I 
think it was in cash.

Q. Mr. Spraggins, now, that is with reference to 
the particular paper; now, I am asking you what 
was the first you had to do with the transaction out 

20 of which that bill of sale arose? A. The first trans-
action was endorsement of the note of Mr. Mot-
ley’s, and the loaning to the Bocks of money.

Q. The first that Mr. Motley had to do with this 
garage was in January, 1912, when you endorsed 
the note and he let the Bocks have this money? A. 
Tes, sir.

Q. Now, as the result of that, what was done out 
of which this bill of sale to Flynn arose? A. Mot-
ley gave this bill of sale to Flynn when he gave him 

30 the notes and the check for the money.
Q. Was there anything happened in between? 

A. There were several conferences between the dif-
ferent people.

Q. Which was the first conference? A. They 
were meeting once or twice a week, and sometimes 
every day, with the Bocks and Mr. Darling and 
Mr. Flynn and Mr. Simpson and Mr. Milton.

Q. When did that begin? A. Some time in the 
latter part of March or the 1st of April.

40
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Q. When was the first that Mr. Simpson came 
into it? A. That was probably the latter part of 
April.

Q. And prior to that, with whom did you have 
your conferences? A. With Mr. John Milton, and 
I don’t remember any other lawyer.

Q. I am not speaking about lawyers, I am speak-
ing about individuals. A. Mr. Flynn and Mr. and j q  
Mrs. Bock and Mr. Darling.

Q. Now, with whom did you first hhve your con* 
ference? The Bocks? A. Mr. Darling and the 
Bocks came to the office to see about the judgment;
I don’t remember the day.

Q. That was in reference to the Nelson judg-
ment? A. Yes, sir.

Q. That was for rent, wasn’t it? A. No, sir; 
that was for part purchase of the garage.

Q. And Mr. Nelson had a judgment against the 20 
Bocks? A. Yes, sir.

Q. And do you know with whom the Bocks first 
took up the question of that Nelson judgment and 
its payment? A. As I recall it now, Mr. and Mrs. 
Bock, Mr. Flynn and Mr. Darling came to the office 
downstairs to take care of the judgment of Nelson; 
there were, I think, one or two notes drawn.

Q. I am only trying to get the order of the trans-
action ; the first conference, then, with reference to 
the Nelson judgment and its payment, of which you 30, 
have knowledge, was between yourself, the Bocks, 
Flynn and Darling? A. Yes, sir.

Q. And out of that there grew an assignment 
from Nelson to Flynn of that judgment; is not that 
so? A. I would not say to Flynn.

Q. Wasn’t the assignment drawn to Flynn? A.
That I won’t say, I don’t remember anything about 
the assignment.

Q. Who prepared that assignment? A. I don’t 
know. > 4Q
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Q. Now, that was the first, and you did not have 
to do with the actual assignment of that judgment? 
A. No, sir.

Mr. Anderson: My recollection is, that
that is not in evidence.

Q. Then what was the first in which Motley came 
yQ into the transaction, and with whom did you have 

the first conference concerning that? Now, you 
have told us that Mr. Bock and Mr. Flynn and Mr. 
Darling came there about the Nelson judgment. 
Now, what was next, with reference to the trans-
action out of which this bill of sale arose? A. The 
next was conference between Mr. and Mrs. Bock, 
Mr. Milton, Mr. Darling and myself in the rear of 
a cafe that was kept by Mr. Flynn on Newark Ave-
nue.

20 Q. And was Mr. Flynn present? A. Yes, sir, and 
Mr. Darling and Mr. Milton was present, and Mr. 
and Mrs. Bock and myself.

Q. What was the subject of that conference? A. 
I think when they were trying to get——

Q. Whom do you mean? A. Mr. and Mrs. Bock 
were trying to get some money from Mr. Darling 
to tide them over.

Q. Whom did you represent then? A. I repre-
sented Mr. Motley.

SO Q. And Mr. Motley was pressing for his money 
that was past due? A. I don’t know that he was 
pressing; he had agreed that if part of his money 
was paid he would take a note for the balance, pro-
vided Mr. Darling would endorse it.

Q. Well, you were there to see about getting 
Mr. Motley money or security for it? A. Yes, sir.

Q. And that conference arose by reason of the 
demands of Mr. Motley, either for his money or 
for security? A. Not so much Mr. Motley as it was 
Mr. Nelson’s judgment.40
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Q. That had been assigned at that time, hadn’t 
it? A. I don’t recall that it had; I did not finish 
my conversation with reference to the first meet-
ing—

Q. Pardon me; now, were you there at Mr. 
Flynn’s saloon at that time with reference to the 
Nelson judgment or with reference to Mr. Motley’s 
claims? A. Both claims were brought up at the 
same time.

Q. And you say that the Bocks desired to get 
the money to take care of something; now, what 
was it that they wanted to take care of? A. Mr. 
Nelson’s judgment and Mr. Motley’s note.

Q. Had or had not the Nelson judgment been as-
signed at that time? A. I don’t recall whether it 
had or not.

Q. Was any conclusion arrived at at that con-
ference in Flynn’s saloon? A. I don’t know what 
the conclusion was.

Q. And so far as you can recollect, there was 
no definite conclusion which you can now state? A. 
No, sir; I don’t recall.

Q. And what was the next conference that was 
had, with reference to the transaction out of which 
this bill of sale arose? A. Then we met in Mr. 
Simpson’s office.

Q. How long was that after the conference in 
the saloon? A. I think only two or three days.

Q. And who were there? A. Mr. and Mrs. Bock, 
Mr. Milton, Mr. Simpson, Mr. Flynn, myself, and 
probably there may have been somebody else.

Q. And was any conclusion arrived at then? A. 
That was the time that we were to bring this Mot-
ley mortgage, or to bring Motley there for the pur-
pose of giving a bill of sale or some paper, releas-
ing his interest from the garage.

Q. And that was not completed at that time? A. 
No, sir.

10

20

30

40
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Q. Was that after the last conference before you 
closed the matter on the 2nd of May? A. I think 
so.

Q. Was that the only conference at which Mr. 
Simpson was present up to that time? A. I would 
not say the only one.

Q. You have not mentioned him as being pres- 
10 ent at any of the preceding ones as ito which I 

have asked you; now, I want to give you an oppor-
tunity to say whether, according to your best recol-
lection, this conference was the first one that Mr. 
Simpson was present at? A. I think Mr. Simpson 
was present more than once; I could not swear to 
it.

By the Court.

Q. The question is, whether this was the first 
■ conference he was present at, that you recall? A. 

I don’t know that.

Further cross.

Q. When you stated the persons present at the 
various conferences preceding this one, you stated 
your best recollection as to those who were pres-
ent, and all of them? A. Yes, sir; that is my best 
recollection.

o q Q. And as to this conference which you can 
specifically remember and of which you specifically 
told us, Mr. Simpson was not present as far as you 
recollect? A. There were several conferences at 
which Mr. Simpson was not present.

Q. Do you know the date of this conference at 
Mr. Simpson’s office? A. I think it was on May 
1st, or perhaps it might have been a day or two 
before that.

Q. Was Mr. Motley present? A. I don’t think he 
40 was.
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Q. You were negotiating the transactions! for 
him? A. Yes, sir.

Q. Now, was Mr. Darling present------  A. Yes,
sir; Mr. Darling was.

Q. You did not mention him before? A. Well, I 
may have skipped his name.

Q. Was he present on the 1st of May? A. Yes, • 
sir; at the last conference at which Mr. Simpson i q  
was there, I remember Mr. Darling being there 
distinctly.

Q. Who else were there? A. Mr. and Mrs. Bock,
Mr. John Nelson, Mr. Flvnn.7 9 * | 

Q. Could you explain why, when I asked you to
tell us all that were there, you did not name Mr. 
Darling; and then when I asked whether Mr. Darl-
ing was present, you then say he was? A. Oh, I 
may forget i t ; it was five or six years ago.

Q. You think you forgot it at first, but then when 20 
I put the direct question to you, then you remem-
bered it? A. It may be so.

Q. Now, when did you prepare this bill of sale?
A. Oh, some time before the 7th of May; I don’t 
just remember what day it was.

Q. You have told us about the conference at Mr. 
Simpson’s office either the day before or two days 
before, at which all these people were present; was 
the bill of sale prepared at that time? A. I think 
it was. 30

Q. And had the name of the grantor been filled 
in then? A. No, sir.

Q. Now, was the name of the grantee talked 
about at this conference in Mr. Simpson’s office?
A. It may have been.

Q. I am asking you as to your best recollection.
A. I don’t remember directly whether it was or 
not

40
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Q. So that you have no recollection that at that 
time there was any instruction to leave the name 
blank? A. I cannot remember that.

Q. When was your telephone conversation with 
Mr. Simpson which you have testified to ; was it be-
fore that conference or after? A. On the day that 
the bill of sale was executed.

10 Q. That is the 2nd of May? A. Yes, sir, in the 
morning, about 10 o’clock.

Q. Did you call Mr. Simpson or did he call you? 
A. Mr. Simpson called me..

# Q. What did he say ? A. He asked me to send up 
Mr. Motley with the papers or with the bill of sale, 
I don’t recall which.

Q. He asked you before that with reference to 
Mr. Motley’s papers, showing his title? A. Yes, sir, 
and I told him what papers we had.

20 Q. Did he ask you to send them up to him so 
that he might see them? A. I don’t remember 
whether he specified any particular papers or not.

Q. Now, Mr. Spraggins, what was Mr. Motley to 
convey by this bill of sale? A. The bill of sale speaks 
for itself.

Q. Answer the question. A. Such right or title or 
interest in the property as he acquired on the 5th 
of January, 1912, under two bills of sale, one from 
Mr. Crawley and one from Bock.

30 Q. Was it explained to Mr. Simpson or Mr. Flynn 
at any of these conferences as to what this interest 
was? A. Yes, sir.

Q. What was said? A. That Mr. Motley’s interest 
in the business was to the extent of the amount of 
money due from the Bocks to him, and the amount
for which I had assigned my claims to him------

Q. To whom was that said? A. It was said in 
the conference where we were when Mr. and Mrs. 
Bock were there; Mr. Milton was there, and I don’t

40
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recall—Mr. Milton was in the conferences, and it 
was generally thought that was all that Mr. Mot-
ley had ; so that in preparing the bill of sale I put 
it in there.

Q„ So that Mr. Flynn undertook to take, not the 
full title to this garage, but only such title as Mr. 
Motley might have? A. Yes, sir.

Q. And you say positively now that that was all 10 
he was to get? A. That is all he was to get, just 
such title as Mr. Motley had.

Q. Had Mr. Motley possession at that time? A.
No, sir.

Q. Who had possesion? A. The Bocks.
Q. And was Mr.. Flynn to get possession under 

this bill of sale? A. We said nothing about posses-
sion.

Q. So that all he was to get was simply the same 
interest that Motley had—without possession? a . 20 
Just such interest as Mr. Motley had.

Q. When did you tell Mr. Flynn that? A. I don’t 
know that I told Mr. Flynn so at all \ I wrote in 
the bill of sale—wanting to be very careful about 
it—that Mr. Motley was only giving them such in-
terest in the garage as he had, and that is set up in 
this bill of sale.

Q. Did you tell Mr. Simpson that? A. I don’t 
recall that I told him at all ; I was not there at the 
time when the bill of sale was executed.

Q. You had a conference— A. I was not there 
at the time the bill of sale was executed.

Q. You had a conference before that, and I ask 
you whether you told Mr. Simpson at the time that 
all Mr. Flynn was to receive was simply the right, 
title and interest which Mr. Motley had? A. I don’t 
recall having told Mr. Simpson that.

Q- Was there ever anything said at any time to
anyone outside of what the bill of sale contains, with . A

40
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reference to the title that Mr. Flynn was to receive 
under this bill of sale? A. I did not know that Mr. 
Flynn wasi going to receive any title at all.

Q. Pardon me; we won’t dispute about that; was 
there ever anything said to anyone outside of what 
was contained in this bill of sale, on behalf of Flynn 
or Mr. Darling, or to Mr. Simpson, that all that 

10 either one of them was to get was the right, title 
and interest that Mr. Motley had? A. Oh, yes, it had 
been talked about nearly every time we had a con-
ference.

Q. Was it explained what Mr. Motley’s interest 
was? A. Yes, sir.

Both  Sid e s  Be s t :

20
Transcript of proceedings taken before Hon. 

V iv ia n  M. Le w is , at the Chancery Chambers, Jer-
sey City, on February 11, 1918.

Appearances as before noted.
Mr. Simpson: I want to put in evidence the of- 

30 ficial records of the trustee, between the trustee 
and complainant, taken from the Bankruptcy Court. 
I offer it.

Mr. Anderson: I desire to reserve all objections.
The Court: Certainlv.«/
Mr. Anderson: I hope we are not going to get 

too big a record in this case; certainly, this long 
schedule in bankruptcy is not to go in.

Mr. Simpson: I offer in evidence the petition of 
George L. Bock in bankruptcy filed in the United

40
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Gase.

States District Court, for the District of New Jersey 
on May 7, 1912.

(Marked Exhibit D-l.)

I also offer in evidence the petition of Charles 
C. Kelly, trustee in bankruptcy, the sixth paragraph 
(reading the same). ja

(Marked Exhibit D-2.)

I also offer in evidence the order directing the 
sale. That order was filed July 12, 1912.

Mr. Anderson: I would like to make a further 
objection at this time, and that is that we were not 
a party to that waiver.

Mr. Simpson: I offer in evidence the order con-
firming the sale containing these words: “ It is
thereupon on the thirty-first of July, 1912, ordered 
that the offer of said Charles Flynn to pay the sum 
of Nine hundred dollars in cash for the right, title 
and interest” (reading same).

(Marked Exhibit D-3.)

I also offer in evidence an order made in the 
same matter and filed July 15, 1918, wherein it was 
ordered that the meeting of the creditors of the 
above-named bankrupt be held at the Bankruptcy 
Court room (reading same).

30

(Marked Exhibit D-4.)

I also wish to offer in evidence the first report 
of the trustee filed in the above matter on Septem-
ber 4, 1912, and filed in the Bankruptcy Court Jan-
uary 7, 1915, containing these words (reading). I
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would like to amend that by saying it was tiled 
September 5,1912, with the Referee in Bankruptcy, 
and subsequently filed on January 7, 1915, in the 
office of the Clerk of the Court.

The Court: Anything further?
Mr. Simpson: I offer Schedule A, made part of 

the first report of the trustee above named, contain- 
10 ing these words: “ To cash received from Charles 

Flynn for the right, title and interest of George L. 
Boch, $900.00.” Paid on July 10,1912 ; and also the 
trustee’s final report filed with the Referee in Bank-
ruptcy October 10, 1912, in the office of the Clerk 
of the United -States District Court on January 7, 
1915.

The Court: Is there anything further to offer?
Mr. Simpson: No, sir.
The Court: I will submit those things to Mr. 

20 Anderson.
Mr. Anderson: I am already familiar with them.

40



E x h ib it  C -5 .

Me mo r a n d u m  of  A g r e e me n t , made this twenty-'  t/
fifth day of April, nineteen hundred and twelve, be-
tween Ce c e l ia  D. B o c k  and Ge or ge  L. B o c k , of 
Jersey City, parties of the first part, and H. I. 
Da r l in g , of the same place, party of the second 
part.

W h e r e a s , the said Cecelia D. Bock is indebted to 
one John Nelson in the sum of approximately nine 
hundred four dollars ($904.00) being the amount 
of a certain judgment recovered in the New Jersey 
Supreme Court by the said Nelson with the costs 
and interest thereon.

And w h e r e a s  the said Cecelia D. Bock is also 
indebted to one Richard A. Motley in the sum of 
nine hundred dollars ($900), being the amount of a 
loan advanced by the said Motley to her, the said 
Cecelia D. Bock.

And w h e r e a s  the said Motley holds in his name 
the title to the automobile business formerly con-
ducted by the said Cecelia D. Bock and George L. 
Bock at the northwest corner of Hudson County 
Boulevard and Communipaw Avenue in Jersey 
City, including the automobiles, equipment and 
stock used therein.

And w h e r e a s  the said Bocks are desirous of 
securing the moneys necessary to pay the Nelson 
judgment and to liquidate the Motley indebtedness.

And w h e r e a s  the said Darling has this day dis-
counted two notes of the said Bocks, one for four 
hundred fifty dollars ($450.) payable in two 
months and the other for four hundred seventy- 
five dollars ($475) payable in three months which 
said notes were discounted by the First National
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Bank of Hoboken and the proceeds thereof are now 
to be used, in the extinguishment of the Nelson 
judgment.

And w h e r e a s  the said Darling has this day en- 
dorsed a note made by the said Bocks to the order 
of Richard A. Motley for seven hundred dollars 

TO ($700.) payable in four months, and it being the 
desire of the said Bocks to secure the said Darling 
against loss by reason of the advancement of said 
moneys and the endorsement of said notes.

Now, t h e r e f o r e , this agreement w i t n e s s e t h : 
That the said Bocks agree upon the adjustment of 
the claim of Richard A. Motley to cause to be ex-
ecuted a chattel mortgage in the sum of two thou-
sand dollars ($2000.00) to the said H. I. Darling, 

9Q which said chattel mortgage shall be a lien upon 
all of the automobiles used in said business and the 
stock and equipment used in connection therewith, 
of which an itemized statement or inventory shall 
be immediately made, which said mortgage shall be 
for the sum of two thousand dollars ($2000.00) and 
shall also include as the property upon which it is 
a lien, lease for said premises heretofore made by 
the said John Nelson to Cecelia D. Bock.

It being understood that the amount represented 
gQ by the said mortgage shall be payable by the said 

Bocks to the said Darling in monthly installments 
of fifty dollars ($50.00) each and that whatever 
amount may be paid by the said Bocks on account 
of the seven hundred dollar ($700.) note above 
mentioned, shall be credited upon the production 
of the proper receipt therefor on account of the 
face amount of the said mortgage.

It being further understood that whatever pay-
ments are made by the said Bocks to the said Darl- 

¿A ing shall be credited upon the indebtedness evi-
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denced by the said mortgage and that the said mort-
gage shall bear interest at the rate of six per cent.

I n  w it n e s s  w h e r e o f  the parties hereto have here-
unto set their hands and seals the day and year 
aforesaid.

CECILIA D. BOCK 1(> 
GEORGE L. BOCK 
H. I. DARLING

Signed sealed and deliveredo
in the presence of 

J o h n  Mi l t o n .

( Endorsed )

Cecilia D. Bock and George L. Bock
20

and

H. I. Darling

Me m o r a n d u m  of  A g r e e me n t  

Dated April 25th, 1912.

30

40



E x h ib it  C -6 .

K n o w  a l l  m e n  b y  t h e s e  pr e s e n t s , That We, 
George L. Bock and Cecilia D. Bock, of the City of 
Jersey City, County of Hudson and State of New 
Jersey, of the First Part, for and in consideration 
of the sum of One ($1.00) Dollar and other good 
and valuable considerations, lawful money of the 
United States, to us in hand paid, at or before the 
ensealing and delivery of these presents, by Rich- 
ard A. Motley, of the same place, of the Second 
Part, the receipt whereof is hereby acknowledged 
have bargained and sold, and by these presents do 
grant and convey, unto the said party of the second 
part, his heirs, executors, administrators and as- 
signs, A l l  the goods and chattels particularly de-
scribed and mentioned, to w it: One Oakland Auto-
mobile, 40 horse power, Model 1912. No. To 
h a v e  a n d  t o  h o l d , the same unto the said party of 
the second part, his heirs, executors, administrators 
and assigns forever. A nd  We do for ourselves our 
heirs, executors, and administrators, covenant and 
agree, to and with the said party of the second part, 
to warrant and defend the sale of the said goods 
and chattels hereby sold unto the said party of the 
second part, his and assigns, against all and every 
person and persons whomsoever.

I n  w it n e s s  w h e r e o f , we have hereunto set our 
hands and seals the fifth day of January in the year 
of Our Lord One Thousand Nine Hundred and 
Twelve.

CECELIA D. BOCK 
GEORGE L. BOCK

Sealed and Delivered 
in the presence of

Tr a v e r s e  A. Spr a g g in s

One Oakland Automobile 
Model 40 1912 No.
Horse Power

Ce c i l i a  D. Bo c k ) 
Ge o r g e  L. Bo c k ) ss'*
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St a t e  o f  Ne w  J e r s e y ,,
Co u n t y  o f  H ud so n

B e  i t  r e me mb e r e d , that on this Fifth day of 
January, 1912, before me the Subscriber, An Attor-
ney at Law, of N. J., New Jersey, personally ap-
peared, George L. Bock and Cecelia D. Bock, who 1AI am satisfied are the grantors in the within Bill 
of Sale, to whom I first made known the contents 
thereof; there upon they did each acknowledge, 
that they signed, sealed and delivered the same as 
their voluntary act and deed.

And the said Cecilia D. Bock, being by me 
privately examined separate and apart from her 
said husband, further acknowledged that she 
signed, sealed and delivered the same as her vol-
untary act and deed.

20
TRAVERSE A. SPRAGGINS,

Attorney at Law of 
New Jersey.

(Endorsed)

Bi l l  o f  Sa l e .

George L. Bock and Cecilia D. Bock 

To

Richard A. Motley.

Dated, January 5th, 1912.

40
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K n o w  a l l  m e n  b y  t h e s e  pr e s e n t s , That I, 

Cecelia D. Bock and George L. Bock, her husband, 
of the City of Jersey City, Hudson County, State 
of New Jersey, in consideration of One ($1.00) Dol-
lar and other good and valuable considerations, 
Dollars, lawful money of the United States, to us 
duly paid by Richard A. Motley, of the same place, 
the receipt whereof is hereby acknowledged, have 
sold, assigned, transferred, and set over, and by 
these present do sell, assign, transfer, and set over 
unto Richard A. Motley, his executors, administra-
tors, and assigns, a certain Indenture of Lease, 
bearing date the Fifteenth day of August in the 
year One Thousand Nine Hundred and Ten, made 
bv John Nelson, Lessor and Cecelia D. Bock, lessee, 
with all and singular the premises therein men-
tioned and described, and the buildings thereon, to-
gether with the appurtenances. To h a v e  a n d  t o  
h o l d  the same unto the said Richard A. Motley, his 
executors, administrators, and assigns, from the 
Twenty-seventh day of January in the year Nine-
teen hundred and twelve for and during all the rest, 
residue and remainder of the term of three years 
mentioned in the said Indenture of Lease, with 
privilege of two years renewal, subject nevertheless, 
to the rents, covenants, conditions and provisions 
therein also mentioned. A n d  We do hereby cov-
enant and agree with the said Richard A. Motley 
that the said assigned premises now are free and 
clear of and from all former and other gifts, grants, 
bargains, sales, leases, judgments, executions, back 
rents, taxes, assessments, and incumbrances what-
soever.

I n  w it n e s s  w h e r e o f , we have hereunto set our 
hands and seals this fifth day of January in the 
year One Thousand Nine Hundred and twelve.

Ce c e l ia  D. B o c k  LS
George  L. B o c k  LS

Signed, Sealed and Delivered
in the presence of 

T r a v e e s b  A. Spr a g g in s .



U 5

Exhibit (7-7.

St a t e  of  Ne w  Je r s e y ,)
Co u n t y  o f  H u d s o n , *

Be  i t  r e me mb e r e d , that on this fifth day of Jan-
uary, 1912, before me the subscriber, an Attorney 
at law of N. J., personally appeared, Cecelia D. 
Bock and George L. Bock, her husband, who, I am 
satisfied, are the grantors named in the within As-
signment of Lease, to whom I first made known the 
contents thereof; thereupon they did each acknowl-
edge, that they signed, sealed and delivered the 
same as their voluntary act and deed.

And the said Cecelia D. Bock, being by me pri-
vately examined separate and apart from her said 
husband, further acknowledged that she signed, 
sealed and delivered the same as her voluntary act 
and deed.

TRAVERSE A. SPRAGGINS, 
Attorney at law of 

New Jersey.

(Endorsed)

A s s ig n me n t  o f  Le a s e .

Cecelia D. Bock and 
George L. Bock, her husband.

To

Richard A. Motley.

Dated, January 5th, 1912.

10

20

30
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K n o w  a l l  m e n  b y  t h e s e  pr e s e n t s , That Charles 
Flynn of the City of Jersey City, in the County of 
Hudson and State of New Jersey, party of the first 
part, for securing the payment of the money herein 
mentioned, and in consideration of the sum of One 

. Dollar, to me duly paid by Henry X. Darling, of the 
City of Jersey City, County of Hudson and State 

10 of New Jersey, party of the second part, at or be-
fore the ensealing and delivery of these presents, 
the receipt whereof is hereby acknowledged, have 
bargained and sold, and by these presents do bar-
gain and sell, unto the said party of the second 
part, his executors, administrators and assigns, all 
the goods and chattels mentioned in the schedule 
hereunto annexed and now in the premises occupied 
as a garage on the northwest corner of Hudson 
County Boulevard and Communipaw Avenue, in 

20 the City of Jersey City, County of Hudson and 
State of New Jersev,

To h a v e  a n d  to  h o l d , all and singular the said 
goods and chattels above bargained and sold or in-
tended so to be, unto the said party o f the second 
part, his executors, administrators and assigns, for-
ever, a n d  I, the said party o f the first part, for  my-
self, my heirs, executors and administrators all and 
singular the said goods and chattels above bar- 

30 gained and sold, unto the said party o f  the second 
part, his executors, administrators and assigns, 
against the said party o f the first part, and against 
all and every person or persons whomsoever shall 
and will warrant and forever defend.

Upo n  c o n d it io n , that if I the said party of the 
first part, shall and do well and truly pay unto the 
said party of the second part, his executors, admin-
istrators and assigns, the just and full sum of twen
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ty-eight hundred dollars by the payment of one hun-
dred dollars on the first day of each and every 
month hereafter until the whole of said sum of 
Twenty-eight hundred shall be paid, then these 
presents shall be void. A n d  I the said party of the 
first part, for myself, my heirs, executors, adminis-
trators and assigns, do covenant and agree to and 
with the said party of the second part, his execu- 10 
tors, administrators and assigns, that in case de-
fault shall be made in the payment of the said sum 
above mentioned, or in case the said part of the 
first part shall, at any time before the day of pay-
ment herein provided for, remove the said goods 
and chattels, or any of them, or permit or suffer 
any attachment or other process against property 
to be issued against me or permit or suffer any 
judgment to be entered up against me then the said 
sum of money herein mentioned shall become in- 20 
stantly due and payable, and then it shall and may 
be lawful for, and I the said party of the first part 
do hereby authorize and empower the said party 
of the second part, his executors, administrators 
and assigns, with the aid and assistance of any 
person or persons, to enter my garage, dwelling- 
house, store and other premises, and such other 
place or places whatsoever in which the said goods 
and chattels, or any of them, are or may be placed 
and take and carry away the said goods and chat- 30 
tels, and to sell and dispose of the same for the best 
price they can obtain; and out of the money arising 
therefrom, to retain and pay the said sum above 
mentioned, and all charges touching the same, ren-
dering the overplus (if any) unto me the said party 
of the first part, his heirs, executors, administra-
tors or assigns.

I n  w it n e s s  w h e r e o f , I, the said party of the first 
part have hereunto set my hand and seal the Sec-

40
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ond day of May, in the year of onr Lord, One Thou-
sand Nine Hundred and twelve.

CHARLES FLYNN L.S.

Sealed and delivered in 
the presence of

10
J o h n  W . W a r n k e .

Schedule.

The following is a Schedule of the goods and 
chattels referred to in the foregoing Mortgage and 
is hereby made a part thereof to wit: One 1912 
Oakland Tonring Car, one (1) Buick Touring car, 
one (1) Oakland car (40), one (1) Cadillac Car, 
one (1) Pope Hartford, all the goods and chattels 
consisting of automobile supplies, such as oils, gas- 
olinë, tools, the good will of the automobile busi-
ness and garage business and all other goods and 
chattels now in the premises No. 2395 Boulevard, 
Jersey City, N. J., also the lease of the premises 
made by John Nelson to Cecilia Bock dated August 
10th, 1910, assigned by Bock to Richard A. Motley 
and assigned this day by said Richard A. Motley 
to Charles Flynn.

«V
CHARLES FLYNN

Witness

Jo h n  W . W a r n k e

4«
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St a t e  o f  N e w  J e r s e y ,
Co u n t y  o f  H u d s o n ,

H e n r y  I. D a r l in g , the mortgagee in the forego-
ing mortgage named, being duly sworn, on his oath, 
says that the true consideration of said mortgage is 
as follows: viz, the said Henry I. Darling has en-
dorsed several certain promissory notes aggregat- ■ 
ing twenty-four hundred and twenty-five dollars 
and is liable for the payment of the same by virtue 
of such endorsements and this chattel mortgage is 
given to secure the payment of such notes by the 
said Henry I. Darling with the several installments 
provided to be paid hereunder, and deponent fur-
ther says that there is due on said mortgage the 
sum of Twenty-eight hundred dollars, besides law-
ful interest thereon from the date hereof.

20
H. I. DARLING.

Sworn and subscibed this 2nd day 
day of May, A. D., 1912, before 

me, at Jersey City, N. J.

J o h n  W . W a r n k e ,
Master in Chancery 

of New Jersey.
30

40
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St a t e  of  Ne w  J e r s e y )
Co u n t y  of  H u d s o n , y :

B e  i t  r e me mb e r e d , That on this Second day of 
May, in the year of our Lord, One Thousand Nine 
Hundred and twelve before me, the subscriber, a 
Master in Chancery of New Jersey, personally ap- 
peared Charles Flynn, who, I am satisfied, is the 
mortgagor mentioned in the within Instrument to 
whom I first made known the contents thereof, and 
thereupon he acknowledged that he signed, sealed 
and delivered the same as bis voluntary act and 
deed, for the uses and purposes therein expressed.

JOHN W. WARNKE, 
Master in Chancery of 

New Jersey.
20 •

(Endorsed)

Mo r t g a g e .

On Goods and Chattels 
Compared Charles Flynn to Henry I. Darling. 
Dated, 19
Received in the Registers Office of the County of 

30 Hudson, N. J. on the 3rd day of May, A. D. 1912, 
at 11.34 A. M. o ’clock, in the forenoon, and Re-
corded in Book 302 of Chattel Mortgages for said 
County on pages 178, &c.

J o h n  J. Mc Ma h o n ,
Register.

40
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To the Honorable Joseph Cross & John Rellstab,
Judges of the District Court of the United States 

For the District of New Jersey.

Th e  P e t i t io n  of George L. Bock of Jersey City, 
in the County of Hudson and District and State of 
New Jersey

R e s p e c t f u l l y  r e pr e s e n t s , That he has had his * q  
principal place of business (or has resided, or has 
had his domicil) for the greater portion of six 
months next immediately preceding the filing of 
this petition at Jersey City within said judicial dis-
trict ; that he owes debts which he is unable to pay 
in fu ll; that he is willing to surrender all his prop-
erty for the benefit of his creditors except such as is 
exempt by law, and desires to obtain the benefit of 
the acts of Congress relating to bankruptcy.

That the Schedule hereto annexed, marked A, and 9q, 
verified by your Petitioner’s Oath, contains a full 
and true statement of all his debts, and (so far as 
it is possible to ascertain) the names and places of 
residence of his creditors, and such further state-
ments concerning said debts as are required by the 
provisions of said acts:

That the Schedule hereto annexed, marked B, and. 
verified by your Petitioner’s Oath, contains an ac-
curate inventory of all his property, both real and 
personal, and such further statements concerning 
said property as are required by the provisions of 
said acts:

W h e r e f o r e  y o u r  p e t i t i o n e r  p r a y s , That he mav 
be adjudged by the Court to be a Bankrupt, within 
the purview of said acts.

GEORGE L. BOCK
J o h n  W a r r e n ,

Attorney,
15 Exchange PI.,

Jersey City. 4 10
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Schedule A-2.

N a m e  o f  Cre di t or s  
Richard A . Motley 92 Ege Ave., J. C.

W h e n  a n d  W h e r e  D e bts  
W e r e  Con tr ac te d

In the month of January 
1912 at Jersey City

N a m e  of  Cr e d it o r s  
Charles Flynn

Cre d ito r s  H o l d in g  Se c u r i t ie s .
R e s id en ce s  ( i f  unknown, that

fact must be stated) D e s c r ipt io n  o f  Sec ur ities

Lease for premises N. W . 
corner of Hudson Boule-
vard & Communipaw 
Ave., J. C.

li 1— 1911 Oakland Car
1—1912 
1—1911 Buick 
1—1907 Cadillac 
1—1906 Pope Hartford “ 
Stock & equipment used in 

premises at above address

V a l u e  of  Se c u r it ie s  ♦ 
3500

R es id e n c e s  ( i f  unknown, that 
fact must be stated)

648 Newark Ave.,
Jersey City

A m o u n t  o f  D e b ts  
800.

It is understood that above 
securities were transferred 
by Motley to Flynn on 
about May 2, 1912

GEORGE L. BOCK.
Petitioner

Schedule B-2.

P e r s o n a l  P r o p e r t y .

C— Stock in trade in business of automobile 
garage—consisting of 5 automobiles, sup-
plies, stock & equipment lease, at Boule-
vard & Communipaw Ave., J. C. of the 
value of .................................... ................. $3500

Schedule B-Jf.

P r o pe r t y  i n  r e v e r s io n , r e ma in d e r  o r  e x p e c -
t a n c y , including Property held in Trust for the 
Debtor or subject to any Power or Right to Dispose 
of or to charge.
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Pr o pe r ty  h e r e t o f o r e  c o n v e y e d  f o r  b e n e f it  of

CREDITORS.

What portion of debtor’s property has 
been conveyed by deed of assignment or 
otherwise, for benefit of creditors; date of 
such deed, name and address of party to 
whom conveyed; amount realized there-
from, and disposal of same, so far as 

• known to debtor.

Automobiles & lease above mentioned transferred 
to Richard H. Motley in January, 1912 as security 
for debt of $800. It is understood that Motley 
transferred his interest to Charles H. Flynn May 
2, 1912. Flynn ejected petitioner from place of 
business May 3, 1912 & is now in possession of all 
of said property.

GEORGE L. BOCK, 
Petitioner.

10

20

30
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UNITED STATES DISTRICT COURT, 

D is t r ic t  of  N e w  Je r s e y .

10

I n  t h e  Ma t t e r  

o f

Ge o r g e  L. Bo c k , Bankrupt.

In Bank-
ruptcy. Peti-
tion of Trustee

(4) That one Charles Flynn who claims certain 
interests in and to certain of the bankrupt’s assets 
by virtue of a bill of sale &c., which is in dispute 
and which has not been as yet determined and that 
since the refusal of the court to confirm said sale, 
the said Charles Flynn has made an offer in writ-

0,. ing to your petitioner.20

(5) That the offer above referred to of the said 
Charles Flynn is to pay the sum of nine hundred 
dollars ($900) in cash for the assets of the bank-
rupt, which were sold on July ninth last at two 
o’clock in the afternoon and to waive all claim or 
demand which he, the said Charles Flynn may, 
might or could have against the said George L. 
Bock or the assets of his estate, and particularly,

^  with reference to the bill of sale standing in his 
name therein.

(6) That in furtherance of the said offer, the 
said Charles Flynn has deposited with your peti-
tioner the sum of nine hundred dollars ($900) in 
cash.

CHARLES C. KELLY,
Petitioner.
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UNITED STATES DISTRICT COURT

F o r  t h e  D is t r ic t  of  N e w  Je r s e y .

Ge o r g e  L. Bo c k

In  t h e  Ma t t e r

o f

Bankrupt.

In Bank-
ruptcy. Order 
Confirming 
Sale, etc.

Upon the duly verified petition of Charles C. 
Kelly, trustee in bankruptcy in the above entitled 
matter, and upon ten days’ notice to creditors fixing 
Friday, the twenty-sixth day of July, nineteen hun- £Q 
dred and twelve, at eleven o’clock in the forenoon 
as the time, and the Bankruptcy Court, 75 Mont-
gomery Street, Jersey City, New Jersey, as the 
place, to show cause why the offer of Charles Flinn 
to buy the assets of the above named bankrupt as 
set forth in the petition of Charles C. Kelly, Trus-
tee as aforesaid, and no objection being made on 
the return day of said notice, to wit, July 26th,

It  is  t h e r e u p o n , on this 31st day of July, A. D. 
Nineteen Hundred and Twelve, o r de r e d , that the 
offer of said Charles Flinn to pay the sum of Nine 
Hundred ($900.) Dollars in cash for the right, title 
and interest of the bankrupt in the assets which 
were sold on July 9th, 1912, he, the said Charles 
Flinn to waive all claims or demands which he, the 
said Charles Flinn, may, might, or could have 
against the said George L. Bock, or the assets of

1912:
30
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his estate, and particularly with reference to an 
outstanding Bill of Sale standing in his name in 
reference thereto, be accepted and confirmed and 
the Said Charles C. Kelly, trustee herein, be autho-
rized and empowered to accept such offer and to sur-
render the possession of his interest as trustee in
said assets to said Charles Flinn.£>

GEORGE R. BEACH, 
Referee in Bankruptcy.

A  Tr u e  Co py

Ge or ge  R. Be a c h , 
Referee in Bankruptcy.

Filed July 31, 1912.

30

40
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E x h ib it  D -4 .

UNITED STATES DISTRICT COURT,

D is t r ic t  o f  N e w  Je r s e y .

In  t h e  Ma t t e r  o f  

Ge o r g e  L. Bo o k ,

Bankrupt.

In Bank-
ruptcy. 
Order. 10

Charles C. Kelly, trustee duly appointed in the 
above entitled matter, has filed his petition in and 
by which it appears that he received an offer from 
one Charles Flynn to pay $900 to said trustee for 
all of his right, title and interest in the business 
formerly owned by George L. Bock and the said 
Charles Flynn to waive all claims which he may ■ 
have against the bankrupt estate. Further petition-
ing that a meeting of creditors be held for the pur-
pose of considering said matter,

It  i s  on this 15th day of July, A. D. 1912, order ed , 
that a meeting of creditors of the above named bank-
rupt be held at the Bankruptcy Court Room, 75 
Montgomery St., Jersey City, in said district on 
Friday, July 26, 1912, at 10 o’clock in the forenoon 
for the purpose of considering the offer of the said 
Charles Flynn as is more particularly set forth 
in a petition now on file in this matter, and to show 
cause why the same should not be accepted.

GEORGE R. BEACH, 
Referee in Bankruptcy.

[14951]
40
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The bill of complaint was filed to establish two 
promissory notes, one for $500 and one for $700, and 
for a decree declaring the amounts due thereon to 
complainant. The learned Vice-Chancellor has so 
decreed.

In making the decree, the Court allowed to the 
defendant the sum of $900 and interest by way of 
reduction of complainant’s claim. Appeal has been 
taken from this part of the decree.

The complainant, by a bill of sale, conveyed to the 
defendant, Flynn, all his, the complainant’s, right, 
title and interest in and to a garage and its con-
tents for the sum of $1,479.42 and received $279.42 
in cash, and the two notes in question for $500 and 
$700 represented the balance of the consideration.

Between
R i c h a r d  A. Mo t l e y ,

Appellant-Complainant,

and

He n r y  I. D a r l in g  and Ch a r l e s  
F l y n n ,

Respondents-Defendants.

On Bill, &c.

B R IE F  OF APPELLANT

Statement



After the bill of sale, one Bock filed a petition in 
bankruptcy and set forth that the garage and its 
contents were his, Bock’s, property, and that com-
plainant held a bill of sale and an assignment of the 
lease of the garage as security.

The learned Vice-Chancellor in his opinion ad-
vised a decree for the amount of the notes, plus in-
terest, less the amount paid Flynn, to the trustee in 
bankruptcy to perfect title, plus interest from the 
date of such payment. Subsequently, the defend-
ant, Darling, offered in evidence the record in bank-
ruptcy showing that Flynn paid $900 to the trustee 
for Bock’s interest in the garage.

POINTS.

I .

Complainant sold only “ all his right, 
title and interest in and to the goods 
and chattels mentioned in the bill of 
sale.”

Schedule A annexed to bill, p. 9 of State of 
Case, 11. 33 to 40.

“ The bill of sale from Motley to Flynn, 
“which was the consideration for the notes, 
“merely conveyed the right, title and inter-
e s t  of Motley to Flynn.”

State of Case, Opinion, p. 30,11. 8 to 10.

Where only “ the title or interest the vendor had 
in the property” is transferred, “no warranty of 
title will be implied.”

Gould v. Bourgeois, 51 N. J. L., 361.



This Motley case is parallel to and on all fours 
with the Gould’case, only that Motley gave and 
Flynn received full value, while in the Gould case 
the consideration failed entirely.

II .

Flynn did. not pay a« fair price for tl&e 
automobiles, garage and lease. These 
were valued at $5,000. He only paid 
for Motley’s interest $279.42 in cash 
and was to deliver the two notes for 
$500 and $700.

Darling’s testimony:

“ I thought it was a good thing. There 
“was a good property in the garage then. 
“ There was five thousand dollars worth of 
“automobiles and more—assets.”

State of Case, p. 65,11. 9 to 13.

III .

The answer of defendant Darling sets 
up that Darling lost his security given 
by Charles Flynn to Darling as security 
for the endorsement of said notes.

It is not true that Darling lost his security. On 
the day the bill of sale for the garage was delivered 
and possession of the garage given and on the day 
the notes were signed, Flynn delivered to Darling 
a mortgage for $2,800 covering the identical auto-
mobiles, garage and its contents and lease trans-
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ferred by Motley to Flynn, and the chattel mort-
gage covered nothing else.

State of Case, p. 146, and Schedule, p. 148; 
p. 110, 11. 9 to 24.

It will be noticed that the mortgage is for prac-
tically twice the amount of the consideration of the 
bill of sale by Motley to Flynn.

Flynn perfected his title when he bought the in-
terest of the trustee in the Bock bankruptcy, and 
his, Flynn’s, title became unquestioned, and Darl-
ing’s mortgage was perfected and became a first 
lien on the garage and its contents. Instead of los-
ing his security by Flynn’s action, Darling’s mort-
gage, as a security, was complete, and he had in 
1912 and now has a good, valid and subsisting mort-
gage which covered $5,000 worth of property.

State of Case, p. 108,11. 8 to 10.
>

IV .

Both Darling and Flynn knew what 
title Motley had to the garage.

Darling himself held at one time a judgment for 
$900 against Bock, which had been assigned to 
Darling, and in turn assigned to Flynn.

State of the Case, p. 66,11. 28 to 33; p. 67,
11. 15 to 33.

Darling actually signed an agreement under seal 
reciting Motley’s interest in Bock’s garage.

Exhibit C-5, Case, p. 139, 11. 21 to 31.

This agreement, Exhibit C-5, was made on April 
25, 1912, seven days before the Motley notes were 
drawn.
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See also the following testimony:

“ Mr. Bock was in possession of the garage 
and did not want to give it up.”

Case, p. 75, 11. 17 to 40; pp. 76, 77; p. 81, 
11. 24 to 84.

“ Prior to April 22, 1912, ten days before 
the bill of sale and the garage were delivered 
to Flynn, Flynn was informed of Motley’s in-
terest.”

Case, p. 103,11. 14 to 38.

V.

Defendant may claim tliat Motley 
said lie, Motley, liad absolute title to 
the garage.

Case, p. 95, 11. 10 to 27.

“ Q. Did you tell Flynn it didn’t belong to 
you absolutely? A. No, sir; I had a bill of 
sale proving that it was. * * * I gave Mr. 
Flynn the same title that was given to me, an 
absolute title.

Q. Did you tell Flynn he was getting an 
absolute title? A. He knew it through Mr. 
Spraggins. I dpn’t know if I told him or 
not.”

Ibid.

Here is nothing but Motley’s idea of what legal 
title he had. He was seventy-one years old (Case, 
p. 91, 1. 14). Thete is no representation or war-
ranty or inducement to Flynn and he did not rely 
on it. The whole transaction was put through un-
der advice of able counsel, who knew Motley’s in-
terest full well.
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V I.

Motley did not know that Flynn was 
buying the title of the trustee in bank-
ruptcy.

That part of the decree appealed from should be 
reversed.

Respectfully submitted,

JOSEPH ANDERSON, Sr ., 
Of Counsel with Appellant-Complainant.

[15044]

Erle W. Whitfield, New York.
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Between
R i c h a r d  A. Mo t l e y ,

Appellant-Complainant,

and
On Appeal.

He n r y  I, Da r l in g  and Ch a r l e s  
F l y n n ,

Respondents-Defendants.

APPELLANT’S R E P L Y  TO RESPOND-
ENTS’ B R IE F .

Certain statements in respondents’ brief seem 
to call for a reply, not so much because of lack of 
testimony in the case in favor of appellant or lack 
of statement in appellant’s brief, but because of 
the, insistments of respondents’ counsel not. borne 
out by-the testimony.

Counsel for respondent claims that 
the defendant did not know appellant’s 
title, or, as stated in the brief, “There 
“is no proof that defendant or Flynn  
“knew title was defective.”

Motley, with his attorney, Hayne, went to Mr. 
Charles E. S. Simpson’s office and met Flynn, Dar-

I .
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ling and Warnke, the latter being the attorney who 
put through the transaction on behalf of Flynn 
and Darling. It took about seven hours to do all 
the work in the matter.

State of Case, p. 77, lines 9 to 12.

Warnke, Darling and Flynn all knew that Bock 
had possession and that Motley was only conveying 
his right, title and interest in the garage.

Warnke testified that

“ There seemed to be some question as to 
“whether we could get possession of the gar-
age , the legal title being in Mr. Spraggins, 
“ I believe, and the possession was in one 
“Bock, and therefore I retained the notes un- 
“ til we got down to the garage, and Mr. 
“ Hayne retained the bill of sale, and the 
“ papers were to be exchanged there when 
“possession was given.”

State of Case, p. 73, lines 20 to 28.

“ Q. Had there been a good deal of waiting 
about this transaction? A. There was about 
getting possession of the garage. Mr. Bock 
was in possession of the garage and he did 
not want to give it up.”

Ibid., p. 75, lines 18 to 22.
See also pp. 72 to 77, inclusive.

Besides Exhibit C-5, wherein Darling under seal 
stated Motley’s interest, Darling testified as fol-
lows:

“ Q. You (meaning Darling) had some in-
terest in this garage that these notes were 
given for? A. I had paid a $900 chattel judg-
ment on it.
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Q. And you had a chattel mortgage on it? 
A. No, I was promised a chattel mortgage, 
but I did not get it.

Q. Who was the owner of the garage? A. 
I think it was Mr. Bock, but Flynn came and 
told me that Mr. Motley had a bill of sale of 
it, and I really did not know, and then he 
said he was getting possession of it under this 
bill of sale and he was taking a bill of sale 
from Motley, and he asked me to endorse the 
notes.”

State of Case, p. 66, lines 28 to 40.

“Q. Oh, you wanted to wipe out Motley’s 
bill of sale? A. No.

Q. And take a chattel mortgage on that 
garage? A. No, I paid the judgment and it 
was pointed out that Motley’s bill of sale in-
terfered, and then Flynn told me he would 
buy out Motley— I had assigned my judg-
ment to Flynn, I admit, foolishly, and then 
he said he would get the bill of sale from 
Motley and get possession.”

Ibid., p. 67, lines 12 to 20.

Further references to Motley’s right* title and in-
terest. - -• -

Pp. 40 and 41, lines 1 to 18; pp. 49 to 51, 
inclusive; p. 103; p. 127, lines 18 to 27.

“ Q. Now, Mr. Spraggins, what was Mr. 
Motley to convey by this bill of sale? A. The 
bill of sale speaks for itself. •

Q. Answer the question. A. Such right or 
title or interest in the property as he acquired 
on the 5th of January, 1912, under two bills 
of sale, one from Mr. Crawley and one from 
Bock.”

P. 134, lines 24 to 29.i ' .
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“Q. So that Mr. Flynn undertook to take, 
not the full title to this garage, but only such 
title as Mr. Motley might have? A. Yes, sir.

Q. And you say positively now that that 
was all he was to get? A. That is all he was 
to get, just such title as Mr. Motley had.

Q. Had Mr. Motley possession at that time? 
A. No, sir.

Q. Who had possession? A. The Bocks.”
P. 135, lines 7 to 15; see rest of p. 135 

and p. 136, lines 1 to 15.

There is not one word of testimony in the case 
nor in the printed book from cover to cover that 
Motley, at the time of passing of his, Motley’s, right, 
title and interest in and to the garage, told Flynn 
and Darling, or either of them, that he, Motley, had 
anything other than the right, title or interest he 
conveyed to Flynn, or that Flynn and Darling, or 
either of them, relied on anything other than what 
was said and done at the time of execution of the 
papers or delivery of possession of the garage.

Neither Flynn nor Darling asked for nor made 
any provision for warranty or covenants of title. 
Motley’s bill of sale recited that he “warrant and 
“defend his right, title and interest in the sale of 
“ said goods and chattels.”

State of Casé, p. 10, lines 10 and 11.

And Schedule A, annexed to bill, recites:

“ It is intended hereby to sell * * * all the 
“ right, title and interest;”

and:
“ It is only intended by this Bill of Sale 

“ to convey such property or the title thereof 
“ as was acquired or purchased by me at the
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“time and by reason of the above Bills of 
“ Sale; * * *.’l

State of Case, p. 11, lines 1 to 20.

The only condition Flynn and Darling made was 
that Motley was to go to the garage, and if Flynn 
could get possession he was to pay Motley $279.42 
in cash, or by check equivalent to cash, and the 
transaction was to be complete. This was done.

I I .

Respondent’s counsel claims defend-
ant Darling lost his security.

This is not so. Flynn only got from the trustee 
in bankruptcy such claim as Bock may have had, 
and of which defendant had knowledge. Flynn’s 
claim to the garage by virtue of his bill of sale is 
expressly recognized by the trustee in bankruptcy, 
and Flvnn, in order to get the trustee’s interest, and 
as part consideration therefor, waived his claim 
against Bock or the assets of his estate.

State of Case, p. 154, lines 26 to 30; p. 155, 
lines 36 to 40.

Motley knew nothing about Flynn’s paying any 
money to the trustee nor waiving his, Flynn’s, claim 
under Motley’s bill of sale.

State of Case, p. 137, lines 16 to 18.



6

III .

That ‘ ‘complainant does not come into 
“ court with clean hands.”

Motley knew nothing, and knows nothing, about 
this charge, nor is it in any way brought home to 
him in the case. He was not connected with any 
fictitious mortgage, nor is it shown that he knew 
that the alleged mortgage referred to was fictitious.

IV .

Claim is attempted to be made that 
only $800 is involved in the considera-
tion. W ere this true, it would make no 
difference, but it clearly appears what 
the consideration was for the bill of sale.

“ Q. And Mr. Motley was interested to what 
extent?' To get out this $800? A. Yes, sir.

Q. Anything more? A. And then I had as-
signed to Mr. Motley some claims that the 
Bocks owed me; I had loaned them some 
money also.

Q. And he was to also get those? A. Yes, 
sir.”

P. 127, lines 5 to 10.

V.

It is hardly necessary to cite decisions to show 
that anything that Motley said when he was a wit-
ness in the bankruptcy proceedings of Bock after 
the bill of sale by Motley to Flynn had been deliv-
ered and the transaction completed was mere dicta. 
This Honorable Court has before it the brief of
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Frederick W. Gnichteï, counsel for appellant in 
Case No. 30, of Harry F. Gihon v. Morris, argued at 
the present term of this court. To be sure, there 
is a broad distinction between the Gihon case and 
this Motley case. In the Gihon case the language in 
question was used at the time the actual negotiations 
of warranty were made of Motley’s interest, and it 
was only Motley’s characterization after the trans-
action was completed of what he thought he, Mot-
ley, had that the question has at all arisen in this
03.80#

No appeal has been taken by the respondent on 
Point 9 of respondents’ brief.

Respectfully submitted,

JOSEPH ANDERSON, Sr .,
Of Counsel with 

Appellant-Complainant.

[15150]

Erl* W. Whltflsld, Now York.
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)
Between )

)
RICHARD MOTLEY, )

. ')
Appellant-Complainant» * )

)
and )

)
HENRY I. DARLING- )

)
and CHARLES FLYNN, )

)
Respondent—Defendants )

)

On Bill, Etc. 
Brief of 
Defendant, 
Henry I. 
Darling.

STATEMENT.

Complainant sold defendant Flynn certain 
garage property (chatels.) To enable Flynn to 
purchase, defendant endorsed two notes for him 
secured by chattel mortgage on the property. 
The title to the property failed and Flynn return-
ed the notes to Darling. Flynn to perfect title 
had to purchase an outstanding interest at a 
bankruptcy sale at a cost of $900. By reason of 
the failure of title and the bankruptcy proceed-
ings Darling had lost the security o f his mortgage 
when the notes were surrendered to him by Flynn. 
The Vice Chancellor held in view of the fact that
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the notes were to have gone to complainant, the 
note should be reinstated and that Darling should 
pay the same less the cost of perfecting the title.

Complainant contends that he did not promise 
to give absolute title and is therefore not respon-
sible for failure of title.

POINTS.

1. Complainant was to give Flynn absolute 
title to the garage.

a. Complainant in his bill alleges “ that your 
orator had title to certain,”  etc. State of case 
page 3, lines 15 and 16.

b. This court when this cause was previously 
before it found “ that the bill sets up that com-
plainant owned the lease of a garage property 
and also owned certain automobiles and other 
personal property therein”  and that complainant 
“ has parted with his property,”  86 New Jersey 
Equity page 185.,

c. The evidence shows that the complainant 
claimed an absolute title which absolute title he 
was to convey to the defendant Flynn.

“ Q. Did you consider that you had title 
to these automobiles and the lease and the 
articles in the garage so that you could sell 
them? A. I understood that, by the papers 
that were passed upon with my Attorney- 
and was so told that if he failed to pay this 
that at any time it was due Ihad a perfect 
right to sell them.”  (Testimony page 79— 
34 to 38; also page 80 line 1-2.)

Q. When you made that bill of sale to 
Flynn did you go down to the garage with 
Flynn? A. I did. Q. What did you go
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down for? A. To give him possession. 
(Testimony page 81— 23 to 26.) Q. At 
the time yon purchased the garage, did yon 
purchase from a Mr. Crowley? A. From 
Bocks, George L. Bock and Cecilia Bock, his 
wife. Q. They made the bill of sale ?
A. Yes. (Testimony page 84, line 24 to 27.) 
Q. What did you go there for? A. I went 
there with Mr. Flynn to put him in posses-
sion of the garage he had bought. (Testi-
mony page 90 lines 35, 36, 37).

Mr. Hayne gave me the papers of authority to 
put Flynn in possession of the garage. I handed 
them to Mr. Flynn and told him the garage was 
his. (Testimony page 91 lines 21 to 23). A. I 
had sold the garage and everything that had be-
longed to me.

Q. YOU! MEAN EVERYTHING BE-
LONGED TO YOU ABSOLUTELY? A. 
Yes. Q. DID YOU TELL FLYNN THAT 
IT DIDN ’T BELONG TO YOU ABSOLUTE-
LY A. NO SIR, I  HAD THE BILL OF 
SALE PROVING THAT IT WAS. Q. 
DIDN’T YOU TELL FLYNN THAT YOU 
HAD ABSOLUTE TITLE? A. YES. Q. 
And you told Flynn he would get an absolute 
title?' A. I told Mr. Spraggins as Mr. Sprag- 
gins knew the papers by which I got an abso-
lute title and it is recorded and I gave Mr. 
Flynn the same title that was given to me, an 
absolute title. (Testimony page 95 lines 10- 

23.)

d. The Vice Chancellor in his opinion finds 
“ The bill is for a discovery as to the execution of
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two notes which were to have been signed by de-
fendant Flynn and endorsed by defendant Darl-
ing and were to be delivered to the complainant 
as the consideration for the sale and delivery by 
him of certain personal property. Case page 28 
lines 20 to 25.

e. The bill of sale from complainant to de-
fendant Flynn contains a covenant of warranty. 
Case page 10 lines 7 to 15.

f. The case of Gould vs. Bourgeois—51 N. J. 
L. page 361 sets up the rule that upon the sale of 
personal property the action of selling is an affir-
mation by the vendor that he is the owner and is 
therefore an implied warranty of title. It is not 
authority for the proposition advanced by com-
plainant.

2. Flynn paid a fair price for the property. 
Flynn paid almost $1,500.00 for the garage. Case 
page 93 lines 15-19. That this was not an insuf-
ficient price is shown by the fact that the garage 
was afterwards sold for $900. Case page 157 line 
16, defendant Darling who was not an expert, was 
mistaken when he thought there was $5,000 worth 
of property.

3. The Vice Chancellor found» as a matter of 
fact, that it was necessary to perfect the title 
which Motley had agreed to deliver to Flynn.

“ If the notes were still in existence, there 
can be no doubt that a decree would lie re-
quiring the delivery of these two notes to 
Motley, subject to an adjustment being made 
by Motley for amount which Flynn was re-
quired to pay to the trustees in bankruptcy 
to perfect the title which Motley had agreed
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to deliver to Flynn.” . .Opinion page 30, line 
38—40, page 31 lines i  to 10.

4. Defendant Darling lost his security.
It is no answer to this positive failure of consid 

eration by showing that Flynn! purchased the 
title from the receiver in bankruptcy. That is 
no answer to the proposition, that the title under 
Motley’s bill of sale to Flynn had been taken 
away from Flynn by a court of competent juris-
diction and that thereby the consideration for the 
bill of sale failed. It would be monstrous if a 
man could agree to give absolute title to chattels 
and upon that title failing, under a decree of a 
Court of competent jurisdiction, that the vendor 
could still recover upon the notes given in con-
sideration of the sale upon the ground that the 
purchaser had gone into the open market and 
had purchased the title from the person in whom 
that court held the title to be. It would be still 
more monstrous to hold as in this case as a result 
of the litigation over the title, the chattels were 
dissipated and became of no value, and that the 
holder of a chattel mortgage given by the pur-
chaser at the time of the original sale to him 
must pay notes endorsed by him and given as part 
of the consideration because the mortgagee had 
purchased the outstanding title.

5. There is no proof that defendant or Flynn 
knew title was defective.

Complainant attempts to prove that Flynn 
knew that Motley only had a defeasible title and 
that he told Flynn that all the right that he had 
was to collect $800.00 from the Bocks and that 
a re-conveyance could be compelled by them up-
on the payment of that sum. The absurdity of
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contending that this statement was made is ap-
parent. Flynn paid almost $1,500.00 for the gar-
age. That this was not an insufficient price is 
shown by the fact that the garage was afterwards 
sold for $900.00. IS IT LIKELY THAT FLYNN 
WOULD PAY $1,500.00 FOR THE RIGHT TO 
COLLECT $800.00. There is no answer to this. 
This statement shows conclusively that Flynn 
paid $1,500.00 for good title. No reasonable 
man would pay $1,500.00 for the opportunity of 
collecting $800.00. Motley agreed to give title 
and Flynn paid for good title.

6. Complainant claimed that he had absolute 
title. In answer to the question 1 * If everything 
belonged to him absolutely. ’ ’ complainant said it 
did. Case 95 lines 12—13. Complainant’s coun-
sel takes the unique position of saying that we 
should not rely upon his client’s unfavorable tes-
timony because he is an old man. I f  we are to 
believe complainant in one instance, we should 
believe him in all instances.

Complainant’s counsel, Traverse A. Spraggins, 
testifies that he did not know whether he told 
defendant Flynn about the condition of the title. 
Case page 135 lines 22—23.

7. Defendant Darling can get benefit of defect 
in title.

The Court finds, as a matter of fact, that there 
was a privity of contract between Motley and 
Darling and that the chattel mortgage to Darling 
made at the same time was a further step in car-
rying out the agreement between all parties and 
furnished consideration for Darling’s endorse-
ment. See opinion page 29, lines 27— 40.

The Court also found as a matter of fact that
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Motley had delivered the conveyance and posses-
sion of property to Flynn. Opinion page 30 lines 
31—32.

The Court also found as a matter of fact that 
Motley had agreed to deliver title to Flynn which 
was necessary that Flynn should have perfected. 
Opinion page 31, lines 4-5.

It appearing from the above that the Court 
having found this was one transaction and that 
Darling was privy to the transaction it must fol-
low that he cannot be held to pay for endorse-
ments on notes when the security which he re-
ceived at that time was depreciated by the act of 
the complainant. If the complainant had given 
good title- bankruptcy proceedings would not 
have been instituted and Darling’s mortgage 
would have been a good lien.

The Court has found that Flynn, the principal, 
is not worth anything. Opinion page 10, line 17.

8. Complainant dees not come into court with 
clean hands. As a sample of what the complain-
ant and his then counsel Traverse A. Spraggins 
in connection with this garage property were 
doing is indicated by the way that said counsel 
had a fictitious mortgage made and then fore-
closed and' bought in by the complainant. This 
is shown by the testimony page 100, commencing 
at line 22 through page 102.

9. No costs should be taxed defendant Darling
This defendant in his answer sets up that the

complainant did not sell and convey to said 
Charles Flynn said goods and chattels, but the 
same were. taken away from the said Charles 
Flynn by a superior title to the said complainant, 
whereby this defendant lost the security given by
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Charles Flynn to this defendant as security for 
the endorsements oif said nodes'. Answer pagie 
23 line 23-^30.

The contention of the answering defendant be-
ing sustained by the Court, this defendant insists 
that no costs should be imposed upon this defend-
ant.

Defendant submits that the decree be affirmed 
with the exception of such part thereof as ad-
judges costs in favor of complainant.

CHARLES E. S. SIMPSON

GEORGE J. McEWAN

of Counsel with Defendant, 
Darling.
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