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1. CCXJRT DECISICD{S - NEI^I JERSEY RETAIL LICXJOR STIORES ASSOCIAIICII V.
JOHN J. DrcNIAN, ATTORNEY GENRAL and N. J. DilIISIOI\I OF

AIrcI{OLIC BEVERAGE COTIIROL and C'VERPECK LIQUORS, INC., II,ITER\IENER-
RESPOD{DENT.

SUPERIOR CCXJRT OF NEI^7 JBSH{
APPSJIATE DI\ISION

A-4245-79
NEI{ JMSEY RETAIL LIQUOR ST'ORES

A.SSOCTATTON,

Plaintif f-e5peI1ant

v.

JOHN J. DEGMN, Attorney General
of New Jersey, JOSEPH H. LERNER,
Director, Deprtrnent of Law and Public
Safety, Division of Alcoholic Beverage
Control and DEPARTMNVI OF IAW AND
PI'BLIC SAF'SIY, DnnSrON OF ATJ]OHOLTC
BEVERAGE COI\EROL,

Def endants -Restrrcndents,

and

c'vERPrcK LTQUORS, r}rc.,

Interyener-Resgbndent .

Argued: April 14, 1981 - Decided: June 4, 1981.

Ebfore Judges Botter and King.

Or appeal frcrn the Division of Alcoholic Beverage Control,
Ne\^r Jersey Department of .Iaw and R:b1ic Safety.

Miclnel J. Herbert argued the cause for appellant
(Sterns, Herbert a Weinroth, attorneys).

Kenneth f . NorMak, Deputy Attorney C,eneral, argued tJ-e cause
for respondents (John J. degrnn, former Attorney @neral of
Narir Jersey and Janes R. Zazzali, attorneys; Stephen Skillman,
Assistant Attornqy General, of counsel).

David S. Piltzer, ilglld tte car:se for iltenrener-restrnndent
(Piltzer and Piltzer, attorneys).

(
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- l}IE BRCII}ISTO}trE INN, IIrlC. v. WrcKOfF.

#4194
fi"-Brownstone Iruc, Inc. r )' t/a Tlre Brownstone Innr )

Appellant,
vo \

t
TownshlP Comrnittee of the

TownLhip of WYckoff'

ON APPEAL

CONCLUSIONS

AND

ORDER

Respondent.

John A. Spizziri, Sr., Esq.r.Attorneq for Appel1ant'
S"inJ"f 

-M.' Lyonl-i". , 
- i"q. i Attorney -for Respondent"

BY TTIE DIRECTOR:

The Hearer has filed the following report hereln:

HEARER'S REPORT

ThisisarrappealfromtheactionoftheTownship
Coruuittee of the Township oi-iy"f.-"tt.(Committee) which' on

Decerober ZOt 197?, adoptea-a r"eisolution suspending apoelLaltIs
plenary RetaiL Coirsumpliot ii""ni" to1 tfirqE aayq-gpbir frnding
it gutlty of cr,."e"J iuegiia-til?il-i1^sol,d anil dellvered' al-

ffiflti"kii:;q;i,ig,:,:"ii;l'Htil fi:: AS: ?fi"1'*T3ilia."?l;
,-27'.1.)

The appeS-1antr s Petitlon of 4Ppear."119q::^that the
actlon ot-ifre-b6rnnittee was unreasonable and erroneous'

InltsAnswer,theConroltteedenlestlresubstarrtive
al}egatlons dJ"t-Ji"ea in the Petltlon of Appeal'

Uponthellllne9ftle.lppeaf,theDirector'byorder
dated January 19t 1g7?, "ily"a-th;'susfension 

pending deter-
ninatlon of the aPPeal.

Both attorneys reLled at thlsr*E,of;Etunii"tl3 ;:"i::""tupon tfre transcrlpts 6f ^tne 
local hear:

as wet l as suxnnati.ons of {i-e-"e"te"tfye i6sltlons submltted by

mall. No wltnesses were Jlir-ge_ipon-to ii*r" testlnony, N.J.A.c:.
7jr2-12.6 ana N.J.A.c - 1rz2-17'8'
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ThonasK.raninor'w?9-gubpoenaedtotestlfyatthe
hbarlng held 6" 

's.ptlmber \3,,'12Zi-$iore the local lssuing

authorlty. uE'r,Ii'admonish-ea tliat any i-stirnony he gives cour-i

be used againit"[irl--tfr" . 
f i"""!ee I s Lttorney further warneo

htrn that testinony as to trrE-puictrase^oi-ii"',,noric beverages by

a mlnoilu"" .,ii;;i"i-";a ;;6."";;-llt-:9 the charge of being a

dtsorderty pei;;;: He gave'hls age ana aate of Sirtfr (Ju1y 1r '
1960) and refus"a to respo;i't; af,y 19rtt-r questioning, statinS

r,-"-aia not *i!i-to -ir"riirinate hinself .

Joseph G. r a minort was ?1s9-subpoenaed 
to give test-

fuoonv that d"i,. Thg apgve lcenario *uas rbpeated' ild after
aO-nttting the youth,s biritr-;;;tiiicate fnto evidence' he too

was excused.

Detective Carl Nuebler of the- WycXg'f! l91i:" Departnent

testified that he lntervi!*"-a-iit6t.i x. in the presence of the

vouth,s mother, and.ttre minot "oilr"tarilv 
gave bna signei a

ltatement. Th; staternent-;;; "atitt"a 
firt5 evidence ' but v;as

not reaa rnt|"itrE-recora, "o" "i" 
it.anong the docu'nents suo-

mitted to the Division for'Ionsiaeratio" Et the--apPeal' Sirnil-

ar1y, Joseph-Cl-uras-i't"t t:.!;;e-by llueilei'.i" thb presence of

the vouth's father and ? ;i;i;;";i vorr]ni-"iitv given and signec 
'

Uut this docunent too, :.s-tinavEifatfe io the hearing officer'

Patro]-rnanKerunethHagedgP.ofthevjvqxg.rrPo].iceDepart-
nent testlfied as to th9 ""."Et 

tha!- get';r"t6$ the charge' lie
obsenred . piitEi ""rti"r"-ii'"r,rJii-tr,ie- 

youths were seated at

1:OO srlDo He lnvestlgatea-anC obsenred tiro unopened and one

empty twelve-oil;;-bqEif6t oi-S.t'fttz'Ueer-on the floor in the

rear. A.urong the thr"" v6'itit rn in" car was Thonas K'

Aftertheaboveroentloned.witnessestestified'the
hosecutor was asked wrtetfrEr-rr"- r,"a- alv!frinq-:1:.-Pd he respon-

ded, ,,No, ti;i';-;il ttte-eiiaence-tftat"the Etate has' Mr' Mayo:"'

In defense of the charges,'Rona3.d Qal}o, a bartender

ernployed at il;-li;en"ea' i"6iii-"Ei;'te;{liied thai, al-though he

uas not on-duty the et-"-nfii-;i-ih;. alleged occurrence ' he was

present ." i*plt;;;.-'i;..#rl*t"a "t- 
appioximatelv 9:00 Prm: a'c

departed a fei+ nlnutes afi-"-r-iiant-ght" He sat approxinatety
seven feet froro one' ata-iii6; iFet'fron lne otirer beer cool-er'

Ga1lo sald that he 
".un 

,o--o;;-fi lng tavern trrat evening whose

artr was ln a plaster "t"fr'-"yppo"tea 
uy-q.t111q1 ls stated in

the repo"t 6r"iliJlir"E-ll,1"uiEi. Nor bra ne see elther of the'"



BULLENN 2420
PAGE 4

ml.norswhoweresubpoenag{butdec].in^edtotestifyatthe
hearing. Lasiiy, hb statea-iti-I-f"'o Uari6naers vr-ere on-dut1'

?.t evening .-_! r^a

oncross-exarninatl.on,Gallo-statedthathe..frequenl:
the tavern quiie often, orr-iii -venings-oii-A"tJ" ' lie insiste:

that he had iliust a coup1"""il iiotcttEs that evening'

Janes Van Riper'- a barten99l 9"-afty tl9-evening oi

the alleged ;;";;.i;;8,- a"ii"a- seelng iii"-t*'t' ni-n95s allegec "c
have purchas;e-th; begi, ;;i;; Io rit! even:'ne of the hearln6'

He ernphatic"iiv-ll"i"a ;"iiil; iiti-i: these-or anv other

nlnors, A"""iiiliie-h"" c.rEn i ne ls-to require I'a positlve

forro of ideniiiiliEti;;,,-i;;;*]oiiin_ntr. appeir+ns persons reque s-

ting serrri.ce:..ffi;,i-l.ih"4';;i"t-;;--roorri'Io" 
(uv iuav of iden:: -

ficatlon)ne'st"{"a;ilYes'"'i'i='x-rort[rEe-trr:'irgs'-rasi:fc:
a drlver's ricense, 

.plus e ;";;v-i.P:' ;iiu,-ot::^" studentr s

r.D. card lf-;;;t-irb i" Eoiile;:.'--Y3ur R:'per' to?'t denie:

seeing arryone"iittfr"-U""t66"-ifi"i "tt"-it'!-i:a'inE 
an ar:' 1:' '

Il!ll=*td'using a sl'ing'

ThehearingenoeSv;iththeanncunce:er.-.tratdeclsi::.
h'as being resel:veo'

Thereafter'asecondhearingwasheLcin-oroerf::
the pro".".l.,ioi to pies"r,i"iiir,;;;;; [o ""u'!. !h" licensee' s

witnesses restrnonyr Bs we* as presei-"- "aaitional 
testi::'c:-'-" -

Thoroas K' ' th-e rrlnqt. Ylo-lac decllned to testify a-'

the earller hearlng, gl*.E;a nis positi6;;-*d- norn decldei tc

sive testlnony. ne- e>.prii;;d'i["i-tr'"'ioii""-tt"d inforne: hi'::'

frrat there 
,;;ir'ue'-char!"!'ili!r"'""ia 

"e"i"ll 
hirn and he'd have

to appear ut'5..rilr,iii'Eourt .s " t"r,rii-oi t'i" ref\rsal to test-

lfv at the'i"!t hearlirg:-' ii, totf'""-iltaineA al attorney -*,.c

adv:.sea hin io testify 'nitii-i""q"il 
tl-ni" involveroent in the

events wf,iJfr-ioriEa-lir""i""i"-ol-in" current charge'

Thoroas stated !ft?t h9^9g-three frlends were in an

autoroob*e 
-w[Ln the deciiroo uas -mad;'!; ig;la:e. beero H€ anc

another nrnor, Joseph gr 

"liitiTg-lle 

tavbrn and proceedei tc

the beer coo16r wh9i9 96mis r-ernoved-f;;;-;i1-paci<s of Schlitz

and one s11-pack of n-r$w;G;tbe-er. rrtotl=' arm uas in a plaster

cast, ",rppori"a 
uv " ,rii-gl-i,rtritt ptil;;iEa rtil carrving anv of

the beer.

JosePh carried -the beer
pald ror lni'6""", and deParted'

to the cash reglster where thql'
No challenge as to aE€'
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ldenttfy, etc.. vas naie by the bartender' -Tht b?I: went to

a movie ancr *!i"'lie;l:le'"d";; ;li-;:iii! r"t"f tllt evenlns'

He couId, not i'aErrtiry the iEriir" trho- sold hiro the beer'

JosephG.slrnllarlylndicated''thathe-deslredto
testlfy. He 

''"t.i3a-lnat hi'" a;;i;ttl-lJ"i""Tiri rg3urted 'frori

discussiorr: *ri[ hls par"riil.--ii" testinoni y":^corroborative

of rhornss tre ,---tltl.qt*l-l:. i;it {r'E ""r'i-"r"--6efore 
the others

;;";'a;latned bY the Por'Ice'

Captain Sokol-y-of the {V9X9ff' Police Department vas

calted as " "Eiiitdi -;i31lttl- 36xolv ttittta ." gglyttsation '

had vrlth the 6no""- or tt 9-'iil9p";l-y1r'iolir, "!q*1v 
after the

occurrencg, *ili"ilrarea tn-ar-irre evenini-in' questioh rn'as slor'r

and he naa one-bartender on-duty'

II-

Fromthetranscllpts.subnittedlntoevidence,Imake
the following iina:'ngs of fact:

1. The tuo minors testified to'their
ase and one pioit'Ite-; uirii-cEilir:'cate est-

aSlishtng tnai-ihev *ere n;t ;i-iEEar ase on the

[ii-"-oC itt" al3-eged occurance'

2. They estabLished that the beer was

bought frorn #! ;;i;;i-i1E""lEa nrerniges where

no effort ,.J.i"[E-t"- 1"y"'"ilr,"r or both produce

i;";iiiiJati6n or Prove their ase'

t. The-pollce official's !'estirnony tendei

to ref\rte trre-ficen"eett "Eitfon 
tttat-more than

one bartenaei ;;;-;;:dutv'iit"l-""9jrine' sd fur-
ther establfshia-ttt"1 ?.o9"-aeter 

the' -occurrence
l_lcense" *""-"iirJ--oi ttre"d*cii- *a thus able to

prepar" a defense'

4. It woul'-9 ?W"1 that'lhe'Townshlp Com- .

nlttenen dld-noi-iina' ttJiriiE 
-t} 

"- 
bartender Gallo' s

statenent tnat-, art!9uql-;hi;'"; his evenlng off '
he was rn trre 6arrooro.driniiing''-as^3-patron' Nort

dldthev"ppl";ii'-frna-crEdii,r"ttre.testlroony
that there fi;;"fi'o tarte;a;;;-;n-auty that even5'ng'
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I have read loth . 
trans*lpts- t*"3:3:l{uif,"ll"irll

reasonaur" i6i-trteie Connttteenen to ha''

cluslon, bearlng ln roind-ti;! ihll-:"I3 present and capab)'e

of obsenrtng thE nanner- and demeairor of ine varlous wltnesses

;; fi;G teEttnonY unfolded'

.III-

The Licensee t s attorney. obJ-e-9li to the- proprlety of

adrnlttlng tne-iia{ernent" oi-tt'"' tvoo-youifts on thb second

evening of trre-i;di;l;,-"iiut'inJ. coi.lttee rested lts case

on-i[e-Prlor evenlng'

TheTownshlpAttorneyroalntalns,arrdl.concur,that
the testrrory'is'Idrl"!"b1;";i i.;;'iiieiuttal to statements

nade by 1icen"-.Et! *rin""rEr.', Trr'e boys-iestlfied that there

was no attenpl to agcert-afn-ifrelr age; ret''rttfng the barten-

der,s testlnJriv'lt.tow trrev eiercts6 lreat care ln -naking a

thorough rnv6itrgation -a'd;;iilg- leiviEe ri any doubt €xis*'s

ln thelr minds.

Secondly, 'the- llcensee gai1f{ns that there was

coercion a1d that-the Uoy"-t'Ei! f"iitnfdalea lnto testlfylng'

Itlsqulteclearthaton.theflrstevenlngofthe
hearing, t4.e-fuderr".r' " atto"iiy, 

-aesprle ad.nonitions fro:'

trre Mayo" "n"i-ii"-titt"r-;;;'-;ii11, .i't;i crimlnal l-n natr:re '
behaved as ri he were aereniine.;.;it:"i "L""sed 

of. cornmltting

a crlrne. fl; dlrect, ana-intcfia"q result of hts behavlor was

that the nlnor! declined-#';!"iiivl-i.ti$E posslble lncrin-
iii"irJ-ri-*a'iil: iiifi,=[r-Ir,"i;;;-i,i lr'e rrEeirsee agalnst them'

Drrlng the lnterlude' !hg. boys bad tlrne.!o reflect'
consult ulth pirents, ?'+-;6',of itetr-"itrt an attorney hlred

bv the tas,riyl*'ioif,'"l"tea trrey now-wlshed to have the oppor-

tirnfty to te'stlfy a'd *""!-Ao]n'g so of-liiefr otn free uiII'

I flnd no lnproprlety Ia: ggTroltted by-allowlng thelr
testlno'y t|'uE il;"ia:rttE sec6na evenrnl. ong-Tu?t not lose

sleht of tne iact !h.t tt ei!-ieartngs'.!; adtottttstratlve and

laEl-trndlng 1n nature'

Iconcludet}rattheapPe]lanthasfalledtosustaln
lts tmrden of establlshfni'if,il-tft;- i"{fo" of t}re Coronlttee
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was erroneous and shoul_d be
1722-17.6.

. It ls, therefore.
Cosmlttee be affimed, thi
suspenslon be relnposed.

reversed, as requlred by N.J.A.C.

reconnendea that the action of the
appeal herein be dlsrnissed., and the

Joseph H. Lerner
Dlrector

CONCT.JUSIONS AND ORDE?

No tfrltten Exeeptlons to the Hearerte Report were filed by the partie:
pureuant to N.J.A.C. l)r,2-17.L4.

Having canefirlly considered the entin6 record herein, lnc1u6lng the
transcrlpt of testlurony aubrnltted pursuant to iI.J.A.C. ]J:2-17.8, the exbibtts,
the rvritten eumnatlon of appellant and the Hearerrs Report, I concur ln the fincin6-r
and reconmendatlons of the Hearer and adopt them as rny eonelusion hereir..

Acconlingly, lt ls on this 5th day of Augn:st, 1990,

ORDERED that the aetion of the T\or.nshlp Conrittee of the Tor.:rship
of Lrycoff be and the eane ls hereby affimred, and the appeal be and is herety
dlsrnissed; and lt 1g further

ORDERED that ny Order of January 19, I9ZB staying the eubject
auspension pendlng deterulnation of the appeal, be and is hereby vacated; Rndlt ls further

oRDERED that plenary Retail consunptlon llcense #f,27c-t>oo1-oo1
ls-eued by the Township Counnittee of the Tounship of Wyckoff to Bnovrnstone InnrInc.,t/a Br"ounstone lrm, for premises 625 Lryekoff Avlnue, ife:rotf, be and the sane lsbereby suspended for three ()) days couuenclng 2:OO A.M. on ltednesday, Aqgust 2Orlli
and terslnatlng 2:OO A.M. on Saturday, August 27, 198C.
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APPEJAI]E DMISIONS - TT-DAN CORPORIfIION V.
#4462

fy-DAII CORPORATTON, t/a
wrNNms crRcLE,

Appellantt

v.

TO}.}TSHIP COT'NCIL OF TI{E TOWI{SHIF

oF CHERRY IilLL,

Respondent

BTJLLETIN 2420

3. CHERRY HTT.I..

CONCLUSIONS

AND

ORDER

On Appeal

Joseph Strimber, Esq.1 Attorney for Appellant
Mauri K. Cutler, Esq., Attorney for Respondent'

Initial Decision Below

Hon. J. Roger Persichilli

Dateci: July 18, 1933 Received: JulY 24, 1980

Appellant appealed frtom the aetion of the Respondent, Township council

of the Tovrnship of Gtrerry Hill' which, by resolution daled March IO' 198C'

suspended Appellantrs Plenary Retail Consumption l1cense #O4O9-tlO42-002 for
p""*i.""" fotitea at ! Grove Street, Cherry Hill for flfteen days' in eonsequence

of a findtng of gUilt to'a eharge aileging a sale of alcobolic beverages to a

minor, in violation of N J.A.C. lrz2-27'I'

Upon Appea1 and Answer f1led, the matter was referred for hearlng to
the 0fftce of Adrnlnlstratlve Law. At the sald hear{.n9, the partles entered intc
a trConsent Ordertf ntrereby' lt was agreed that the actlon of the Respondent ln
auspendlng the eubJeet llcense for flfteen (f5) days shall be affirmed, and
the euspenslon shaLl become effectlve courenctng rtseptember 1, 1980 through
September 15, 1980".

The Adsrinistrative Law Jud,ge thereupon recornended that the Appeal be

dismissed "with preJudice". However, he failed' to 
"e"omnend 

that the action of
the Respondent U! aiftrsrea. Thle 1s a necessary procedural requlrement'

rr therefore, eoneur 1n the conclusion of the 'd'dmintslr'at1ve Law Judge

except as hereinabove modlfled and adopt his reeormendations'

Accordlng1y, 1t 1g on thls 5th day of August' 1980'

oRDmED that the actton of the Reepondent, Torrnship councll of
the Tor*nshlp of Cherry II111 be end the ealle ls hereby affir"ured, and the appeal

herein be and the game ls hereby dlsmlssed; and it le f\rther
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ORDERD that my Order of March 19, 1980, ataylng the euspension
pending detenrlnatlon of the appeal, be and the garne 1s hereby vacated; and
lt 1s further

ORDERD that the Plenary Retall Consumptlon Llcense #O4O94>O424OZ
issued by the Tor.nshlp Councll of the Tormshlp of Cherry 8111 to $-Dan Corporation,
t/a Wlnners Clrcle, for premlses at p Gr.ove Street, Cherry 11111, be and the san:e
is hereby euspended for fi.fteen (f5) days, conurenc{ng J:00 A.M. on Menday,
September 1, 1980 and terminatlng l:00 A.M. on T\.resday, Septenber 15, 1980.

IN THE IVIA'I'I'ER OF

TY-DAN CORPORATION t/8
WINNERS CIRCLE,

Appellant

v.
,TOWNSHIP COUI{CIL OF THE
'IOhNSItIP CI: CItEITIiT }III,I,,

Ilesponcient

APPIAITAN CLS:

INITIAL DECISION

OAL DKT. NO. ABC T959-80

AGENCY DKT. NO. APP.4462

MUN. REV. ?540

Joseph Strimber, Esg., on behalf of Ty-Dan Corporation, Appellant

Maury K. Cutler, Nlunieipal Proseeutor, Townslrip of Cherry Hill, on behalf of the
Respondent

BEFORE THE ITONORABLE J. ROGER PERSICHILLI, A.L.J.:

l'he matter, $9 judiee, is an appeal from the aetion of the Township Couneil

of the Township of Cherry Hill, Respondent, which, by Resolution No. 80-3-11, resolved

that the Appellant's lieense be suspended for fifteen (15) days eommeneing at 3 a.m. on

I\larch 24, 1980 for premises located at 9 Grove Street, Cherry Hill, New Jersey. The six
(6) page Resolution, dated [larch 10, 1980, identifies the Appellant's Plenary Retail
Consurnption Lieense No. as 0409-33-042-001.

Notice and Petition of Appeal were served on March 19, 1980 to Joseph H.

Lerner, Director, Division of Aleoholic Beverage Control, Department of Law and Public

Safety. On Mareh 19, 1980, the Director ordered that the suspension period be stayed
pending the detertnination of the appeal. This Order identifies the Retail Consumption

License No. as 0409-33-042-002. An answer was filed on behalf of the Township Council
of th Township of Cherry llill alrd the nratter wns transrrrittcd to the Offiee of
Administrative Law for determination, as a eontested ease, pursuant to N.J.S.A.

52:l4F'-1, et ggg
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On June 5, 1980, the parties appeared before the undersigncd irr
Courtroom #4A, Catnden County Court House, Camden, New Jersey. Prior to the
eommeneement of the hearing, a prehearing eonferenee was eonducted and the parties
antieably resolved all disputed lnatters, evideneed by the attaehed Consent Order whieh is

incorporated henein by referenee.

Aecordingly' it is ORDERED that the appeal now pending before the Division
of Aleoholie Beverage Control be and the sarne is hereby DISMISSED TJITH PREJUDICE.

This recommended deeision may be affirmed, modified or rejeeted by the
DIRECTOR OF THE DTVISION OF ALCOHOLTC BEVERAGE CONTROL,
JOSEPH H. LERNER, who by law is empowered to make a l'inal ciecision in this mattei.
However, if Joseph H. Lerner does not so act in forty-five (45) days and unless sueh time
limit is otherwise extended, this recommended decision shall bc.eolne a final decision in
aecordanee with N. J.S.A. 52:l48-l 0.

I TIEREBY FILE nry Initial Decision with JOSEPH H. LERNER for
consideration.
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4. APPE.IATE DrcISIONS -

*4454
AVON-WAI;L, NC., t/a
TI{E STATION HOUSE,

Appellantt

VS.

TOWNSHIP COI'$4ITTEE OF TIE
TowNsHrP 0F WALL,

Responoent.

Healy anci Weinstein, Esc-s.,
Mangini, GilroY and Crarnert

AVON-VALL, IIIC. v. VALL.

On Appea).

CONCLUSIO}JS

AI\D

OFCEF.

by Daniel J. Hea1y, Esc-., Atto:':reys for Appellar:
Esqs., by John Jay M.angini, Es2., Attorneys for

Resoondent.

Initlal Deeisicn Belcr:

Hon. Richa:"d L. Voliva, Jr., Adni.n:-stratlve l,aw Juci6e

Dated: July 1O, 19BC Received: July 1C' 19i3.

BY TI{E DIRECTOR:

No written exceptions to the Initi-al Deeision were fileci pursuan'-
to N.J.A.C. ]-7t2-I7.6.

The A&ninistra+.ive law Judge properly founC no substance to
appellantfs contention that the amendglent of the ordinance to reduce the
hours of sale was discrfunlnat,ory as to appellan'- because it was a snafL
operator, and that the sald a&endment should have been li.udted tc the
SLa Girt lrrn which was a more substantial licensed operator. Such an

amendment would have clearly been arbitrary ano discrirni-natory.

Ttre appelLant's finarrclal interes+us lrust be subservient to the
greater public good. As the Coqrt stated in Dal- Ro*'h v. Diuision of
.e.rcor,oric ee'erii!-ioJoil-28-N.i.- a";;": 2

lons may and ofttimes do result in lndivioual
hardships. However, where larger soclal interests justify a restrictive
polley, private lndlviduaL lnterests nmst give way.tr See also S4'ns=F"r-t
Tavern. Inc. v. Ner.rark, 55 N.J. 292 (197q; cf. Ars Irut. Inc. v. Deal.
Br:l1etin 2L39,Itero J; stnttrt v. tscol-66'it.J. S

Nor.,,c.o. Ine. v. Stite, tr-n.l-er-zZZr 288 (App. Div. 1957).

Ttre testimony lndi.cates that one of the primaly pu?oses for
a.mending tlr-ls otdinanee r+as to reduce traffie problems and incidents of
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drllrlng nhl1e under the lnfluence of alcohol as well as'lncldents of
overcrrwdlng at llcensed establlsbnents ag a result of an lnflux of
patnons fr^om establishnents in sunorrrdlng corrnxrlties w?ttch have a 2:OO a.m.
closlng tlme. The anendnent to reduce the closlng hor:r fron J:OO a.m. to
230O a.m. thus has a salutary social purpose whj.ch has overriding consideration
to any financlal detriment which may potentlally be upon the appellant.

The A&ninistrative Law Judge failed to reconalend the
affi:srance of the respondentf s acti.on. I shaU a,rnend the Inittal Decisionf s
recormrendati.on to that effect.

Hauing carefully considered the entire record herein lncludinC
the transcript of testi.trony, the exhlbits and the Initial Declsion, I concur
1n the findings and recomnendations of the Ad::rinistrative Law Judge as
hereinabove anended, and adopt thern as my conclusions herein.

Accordingly, lt i.s, on this t4tn day of August,, 19EC,

ORDERD that the aetj.on of the responder.'-, To'".nship Co ni*,tee
of the Township of Wall, be and the sane ls hereby affirned, and the appeal
herein be and is hereby disudssed.

AVON-WALL CORP.,TIL

THE STATION HOUSE

Y.

TOWNSEIP OF WALL, A MITNICIPAL

CORPORATION

APPEARANCES:

JOSPH H. LERNM.
DIRFIOR

INITTAL DECISION

OAL DKT. NO. ABC 0?48-80

DMSION OP ArcOHOIJC BE\TERAGE

CONTROL DKT. NO. 4454

)

)

)

)

)

Healy and weinstein, Esqs., by Danier J. Heary' Esq.' on behalf of Avon-wall corp'

Mangini,Gilroyand-Cramer'Esqs',byJohnJayMargin!Esq''onbehalfofthe- 
TownshiP of Wall

BEFORE THE HONORABLE RICHARD L. VOl.IltAl J-R'e A'L'J':

This matter eoneerns the appeal by Avon-Wall Corp"

House (hereinafter ItThe Station House")' appellant' from the

No.3?-19?9 by the Township Committee,of the Township of

ilCommittee,' or t'TowrEhip"), respondent, revising and limiting

aicoholie beverages. The appeal was transmitted to the offiee of

a determination pursuant to $|.!1! 52:14F-1, et 999' The matter

reeord closed on June 4' 1980.

trading as The Station

adoption of Ordinance

Well (hereinafter the

the hours of sale of

Administrative Law for

was heard and the
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On Deeember 12, 19?9, the Committee passed Ordinance No. 3?-19?9' which

revised the general ordinances eontrolling the hours of sale of alcoholie beverages. rne

hours of sale between May lS and October 15 were revised from a prohibition against sale

on any weekday between the hours of 3:00 a.m. and ?:00 a.m., or on Su4days between

3:00 a.m. and 12:00 noon, to on any weekday between the hours of 2:00 a-m. and ?:00 a.m.',

or on Sundays between 2:00 a.m. and 12:00 noon (last drink served at 2:00 a.m. and last

patron out at 2:30 a.m.). The Station House appealed the adoption of the ordinanee

pursuant to N.J.S.A. 33:1-41.

The authority to determine the hours of sale of alcoholic beverages is firmly

vested within the loeal governing body pursuant to N'J'S'A' 33:1-40' Walinski v' Mavor

and council. Gloueester citv, 25 N.J. Super. 122, 131 (Ch. Div. 1953)' A challenge to

specific provisions of sreh an ordinanee may be made to the Director of the Division of

Aleoholic Beverage control pursuant to I.J.S.A. 33:1-41. Blanek v' MaVor and Borough

Couneil of Magnolia, N.J. Super. 306' 311 (App. Div. 1962), rev'd and remanded 38 N'J'

484 (1962), appeal after remand D'Amico v. Blanck' 85 N.J. Super. 29? (App' Div' 1964)'

certif. den. sub nom. 43 N.J' 448 (1964)' The iszue on appeal is whether there was an

abuse of diseretion by the committee in the establishment of the 2:00 a'm' closing as

opposed to 3:00 &.In.r !,li:, whether such aetion was arbitrary or unrea*sonable' id.' ?3 N'J'

super. at 312. It must be shown that the Purpose in the adoption of the ordinance was the

produet of an impermissibie reason and not in the public welfare' E., gg Ii'J' at 495'

The Station House offered the testimony of Richard C. Maloney' owner'

General Manager and Secretary. He purchased and began operating The Station House on

or about July 1, 1g?8. He specifieally choose to loeate in Wall Township because of the

3:00 a.m. closing time and paid $401000 in a.eess of what he would have had to pay to

loeate in one of the neighboring towns where there was a 2:00 a.m' closing time'

trlr. Maloney attended a caucus meeting and five public hearings eonducted by the

Committee prior to adoption of the ordinanee. He asked questions of and spoke to the

committee in opposition to the proposed ordinanee. At the caueus meeting, he reealled

couneilman Rash make I statement that the only reason the proposal had been made was

because of the Sea Girt lnn, operated by James Byrne' Apparently, complaints had been

made by tenan6 of the Barbara Lynn Apartments, which are immediately adjacent to the

sea Girt lnn. At a subseguent publie hearing Mayor carson made a statement that the

proposed ordinance was a matter between Mr. Byrne and the people of the Barbara Lynn

Apartments. The sea Girt Inn is a mueh larger and entertainment oriented establishment'

as opposed to the operations condueted at The Station House. Mr. Maloney contends it

was unfair to include atl-.,n. various types of lieensed premises under the same ordinance'
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Lt. Leo Kubaitiz and Sgt. Robert Clawson of the WaIl Township Poliee

Department testified eoncerning the increases in traffic, patronage at licensed premises,

the number of aecidents, the number of deaths by auto and the number of police calls to
lieensed premises, which occurred subsequent to 2:00 B.rn.r when licensed premises in

adjoining towns elosed, and prior to the adoption of the srbjeet ordinance. The purpose of
this testimony was to support the Committee's adoption of the amendment to the

ordinance. However, it was not established that this information was submitted to or

eonsidered by the Committee when it adopted the ordinanee' Therefore' the testimony

has no relevanee in the matter.

The essence of the argument of The station House is that the committee

considered only problems emanating from the operation of the sea Girt lnn and' unfairly

restrieted the operations of Ueensed premises whose operations are substantially different

and whieh have posed no threat to the publie welfare' Assuming' @9' that the

complaints stemming from the operation of the sea Girt Inn were ttre primar-v faetor

considered by the Committee in determining to restrict the hours of sale of alcoholic

beverages to 2:00 8.h.r this does not establish an abuse of discretion by the committee'

nor that its aetion was arbitrary or unreasonable. If such reason was the primary Purpose'

the adoption of the amended ordinanee was in the pubric interest. Although one might

argue with the significanee of the public interest to be protected, there was no proof that

the basis of the ordinance was founded upon impermissible reasons' Further' it was

tr{r. x{aloney's testimony that he and others made statements to the committee in

opposition to the proposed ordinanee, and there aPParently were other eomments macie to

the Committee, aside from those divutged in the record' It must be assumed the

Committee gave consideration to these positions'

The appellant's argument concerning the disparate treatment of small lieensed

premises has no merit. The appellant was willing to be regulated by the previous

ordinance together with the larger premises and opposition was only voieed following

adoption of the amendment. There has been no showing that the inchsion of all licensed

premises under the same ordinance is unfair or unreasonable' It can easily be envisioned

that an attempt to distinguish between licensed premises aecording to size and other

reasons for purposes of regulating the hours of sale would eonstitute an abuse of

diseretion.

After consideration of the entire record in this matter, !@ that:
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On December 12, 19?9, the Committee adopted Ordinanee No. 3?-19?9

amending the hours of sale of alcoholic beverages at licensed premises.

The hours of sale were changed from a prohibition against sales on

weekdays between 3:00 a.m. and ?:00 8.m., and on Sundays between

3:00 a.m. and 12:00 noon, to on weekdays between 2:00 a.m. and

?:00 a.m., and on Sundays between 2:00 a.m. and 12:00 noon.

The Station House is located in Wall Township.

3. The Committee considered eomplaints made by tenants of the

Barbara LSrnn Apartments eoneerning the operation of the Sea Girt Inn.

The Committee was also made aware of opposition by lvir. I\ialoney and

others to the proposed amendment.

I CONCLUDE that The Station House has not shown the subjeet ordinanee was

bv the Committee and was otherwiseadopted as a result of an abuse of discretion

arbitrary or unreasonable.

Therefore, IORPER that the appeal of Avon-l{all Corp., trading as The

Station House be DISMISSED.

This recommended decision may be affirmed, modified or rejected by the

DIRECTCIR OF THE DMSION OF ALCOHOLIC BEVERAGE CONTROL,

JOSEPH H. LERNEB, who by law is empowered to make a final deeision in this matter.

However, if Director Lerner does not so act in forty-five (45) days and unless sueh time

limit is otherwise extended, this recommended decision shall become a final decision in

aeeordance with N. J.S.A. 52:148-10.

I HEREBY FILE my Initial Decision with DIRECTOR LERNER for
eonsideration.

PAGE 15.

1.

2.



PAGE 16

STAEE I,ICSISES - NEW APPI,ICATIONS FITED

Kilner Beverages Inc.
Corner Routes 528 & 539
Ph:nstecl l['wp. ' P0 New ES4tt, N. J.

Application filecl November 2, 1981 for
place to place transfer of a state
beverage clistributorrs license from
b29 Joyce Kilmer Avenue, New 3n:nswick, N. J.

South Avenue Beverages Inc.
l+01+ South Avenue
Westfielcl, New Jersey

Application filect November t, 1981
for state beverage d.istributorrs license.
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5.

11

fi *y2--ll,i77i-r:-t-"\a'
v'toseph H. Lerner

Director


