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I. STATE OF NEW JERSEY 
DEPAHTIVIENT OF ALGOHOLIC_BEVERAGE 'coNTROL 
1060.Broad Street -NewarK 2, No J. 

I 

-BtJLLETIN 784 
- { -N'OVEMBER :25, 1947. 

I ' 

1. APPELLATE DECISIONS ·-·-KUGLER·vo LINDENWOLD~_ 
KUGLER v. LINDENWOLD, DODELIN AND MENTINE .. 

- JOHN· P·. :: KUGL EH,: 
'". ' ; 

( ) ' 

' -

Appell.ant, _) 

-VS-:-

.·MAY OE -AND COUNCIL OF THE . BOROUGH. 
. '. OF LINDENWOLD, 

,_ , Respondf?nt 

Cases: No. 1 & NQ~ 2: 

_) 

) 

) 

-) 
JOHN P •. KUGLER .and MABEL B. RICHJ\ll.1rn;) . · 

\ Appeliant~, . -
) 

' 1 

£/IA~?"OR AND . QOUNC.IL . OF 'TE4E B'OHOUGH: OF } ' 
LINDENWOLD,·~ and·· BEHTRAlVI V. DODEL~N, )' · 

· t/a BER111 S TAVERN, and SAMUEL S. · : 
"'\1T-i'N'r1Nfi1 - · t/~ MF1'1T11-NF 1 ~ I. NN . - ) , L w _- - .--. ._J J . _ .'c _ C. .L .:J.L \J _1 U _ !) ' . 

·, ,' 
• ' 'J. 

.. ··_·ON APPEAL·- ·. 
·, 'CONCLUSIONS, ANIX-OR.DER 

1 
J. 

',· 

_James .Hunter, III, .. Es·q~, _.Attorney ,_-for Appellants, Kugler aiid Ridhnian. 
George .. D ... Rqthermel, Esq .. ; 'Attorney. f.or Respondent,.·_Bo·r.ough _of, : . 

Lindenwold. - · ·· · 
Albe:rt . .B~: IVLelni~, Esq",. Attorney for Respondent, ·nod~lln., 
'Edwin-Segal, E·sq,., by George Tar.tar, Esqo, At.t9r·ney_·for Respond.erit,-· 

M€~n tine~ · · 
. ' - . ( 

BY THE _CQMIVffSSION-EH: 
' . ' . ' ' - ' . '.: 

'. The above appeaTs" were filed to. review t'he action .of I respondent' 
Mayor and Council whe,reby s~Td ·respond.ent,_ on ,April 29, · 1947 iJ denie·d 

· a $easonal retail consumption license- to appellant Kugler, .and granted 
seasonal ·co;nsumption licenses to respondents. Dodelin arid MenJ~ine; and 
also to ·review the acti'on of ,respond~rrt Mayor anq Co\mc_il \IV;hereby 
said respondent,- ·on-- May ·14, ,. 1'947, granted plenary r·9-tai-l consumption 
licenses - to· res.pond.en ts Dodelin and Men tine. · ·· · 

, , , . I , 

·The fol~owing facts were d{sclosed at the ~e~ripg: 

. (l)-on-August-13, .1942," the.Mayor· anci·counci1 of the Bo:rough of 
Lindt::mvdld: ~dopt_e.d an ordinanc~ which prov:ided· that the nmriber of - ·. 
plenar.y. re_taiL consuruption '.licenses ,outf3t.anding. in the Bo~.ougl~ ·a~ . the 
same ·time Hshall hot ·exceed· six in ·nmnber" D _The ordinance,. howeve.r, . 
perm·i t'ted -r:~n~¥r?-i 'of the_· nine -1icenses of· t°l-1is- ,ty-pe which were then-· 
ou_t.s tanding .. _ · · · · · · · - _, · 

. _ ('2) The ·above -ordinance did· not lirni t·: :the- nurriber- _of' seasonal. 
re ta~~-' c:ons_~pti·on licenses 0 

. .. · (3L_Qn ·May 1·, 1845, re$pondent Dodeli11.' wa:s. granted .a s.ea~6n?.L . 
'·r.etail consumution license for nremises z:nown as· "KirKwo·od -Log. Cabinrro _ 
... This licei1se. ~xpir.ed 'by· its· ~erli1s on .Noven1ber 1, iJ45o _ On May i',. 
1946_, Dodelin was gi1ani:;ed a s~asonal retail consumption _license for 
.the .same· pr.,emise-s •. Thi.s. license _.expir:e9- by :its . terms o:q. .. ~o_vembe.i·. 1, \ 
.1'946 .• '. :It appears.· th8. t _the licensee~ was required ·to p-az· ·during _the . · 
·'summer ·of' 1946" twice the- ·rental, he· had pa~d· dtiril!-g th(;"previ6u$ 

/ . 
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summer. Dodelin thereafter erected new premj_ses on Berlin--Laurel 
Ro~d and~ on Dece~ber 14, 1946, was granted a seasonal retail con­
sumption license for his new premis~s.. 'I'his license expired by ~ts 
terms on April. 15, 1947.. , '· 

~ ' 

',, 

( 4) Qn .August -29,. 1945, respond.en t Men tine was g·ranted a seasonal 
retail consumption license for premis.es -~:.:novm as noverbrook Innn. 
Thereaft~r, he obtained seasonal retail consumption licenses for the 
sa:;:11e premises fo:r;- the winter and summer seasons to and including the 
license which expire~ on April 15, 1947 .. ~-

15) On March-25, 1947j app~ll~nt Kugler applied £or a seasonal 
retail consurnption lieense, for the summer season from May 1, 1947 to 
November lJ 1947 ,. for the premises knovm as t.YKirkviood tog Cabinn .- On 
April.?, ,1~47, respondent Dodelin-applied·for a similar license for 
the same· term for his new preriLLse's on Berlin-Laurel Road, ·anG. Mentine -
app_lied _for· a .similar license for the same term for· ·noverbrook Innn o 

At its meeting on April 29,. 1947, res:G)Ondent Mayor_ and Council con­
sidered the above application·s in the follovling order.: Mentine, 

,Dodelin, KuglerQ They granted the 'Mentine- artd Dodeliri applications 
. and denied' the Xugler application.. · 

,_ 

(6): At the same meeting held on April 29, 1~47;·respondent Ma~or 
and Council pa~sed on first reading an ordinance which provided that 

. the number of plenary retail consump.ti_on ·licenses outstanding in the 
Borough at the ·same time YYshall· not exceed. eleven in number", and fur­
ther ·providing that rJfrom and after, the fil1a·1 passage of, this .ordinance. 

·no· .seasonal~ retail consmnption licen~H~ shall be granted to any. person 
or. for any premisesn. Section 4 of this ordinance provided that it 
"shall take effect upon its final· pa.s's age ·and. proper publication". ·On 
May lS~ lB47j. th~ ordinartcie was ~dopted on final reading~ _On May 14, 
1947, . respondent Mayor and council gr2.nted plenary retail conswnption 
licenses to Dcidelin and Mentine for the respective premises for which 
they held s_easonal _retail consumptio11 licenses.. -On May 153 1947, the 
ordinance was·pubifsh~d.. ~. · · 

Appellant-contends that he should have been granted a seasonal 
retail consurnpt'ion license on ·April 29, 1947s · Thi°s contention is 
based_in_part upon the fact that his' application was filed before the 
applh~atim1s. filed by Dodelin an,d. Mentine.. This, .. hm\rever:; is not co-n­
trolli;ng o In G :!:.per tl. v ~ Franklin 2 Bulle tin 150, I tern 3, tlJe 

· Corn.rnissio'nei· ·said~ · · 

· 11 The - true pririciple in matters' affected with a public 
interest is not vvho made the original mid _first claim; but 
vvho will· serve beston · · 

In .the presen·t ca·se:; appellant's·· premises had· bee:n ·previously 
licen~ed but the premises of the-other two applicants had also been 
previously l~ce~sed. Appellant h~~·never held ~-license in the. 
Borough; the .other applicants had heid lie ens es o • The selection made 
~etween the appl.icants was not unreasonable. Giberti v. Frarn·:lin2 
supra; 'CUTTY Vo Margate? Bulletin 47;:.:;, 'rte;;m_'7;'.Eealey v. waterford2 
Bulldtin 633, Ite~ 12. . -

···Appeilarit is bot ·entitled 1 t~ a licerise as a ma~ter of.righto ·In 
view of the -~xist6nc~ of the Dodelin llcen~e wi·triin one-h~lf mile of 
HK;i.rkwood Log -Cabinn, there vmuld appear to bEi s·uffici-ent licenses iri 
that-section. of _the Borough$ In addition, there·is a very serious 
questj_on ·vvhether "appellant is a .Qs)na fide·. resi.aent of Neyv J6rsey o The 
,action ·or respondent Mayor and· council,_. taicen on April 29, 1947, will, 
therefore, be- affirmed.. · · 

.. . Appellant's objections :to ··.the granting;· on ·Ivfa.y .14, 1947, ·of plenary 
retail· co11.sumptJon licenses to .1"'espondents '.Dodelin -and ·Jv.[e_ntine are 
technical in ·character~ · He a,.lleges that the applications were· not 

'/ 
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filed until s.tfter pu~li·cation of the Notice -of Applicat.io'n.. r-i1e_ · 
eVi4erice l~~ds me t6:believe that tbe applications were filed priot 

··to publi~a ti.on; : nameiy, on April 29, 1947, v\rhen the fees .were. paid .. 
1.He ·allege·s ·also that no ·hearing was held qn said applications;; but i-t 
appears .that· pq wri tteri objections· hact' been. filed and, hence; n.o. 
hearirig was necessary •. His contention tha·t the licern,;es Dre void . 
because issued ~efor~ publication of the ordinance is withou~ weight 

·for reasons set· forth in _Qoldber:g~_ Li.licoln Parl-~, Bulletin 733, Item 
· l • The objection' that the ·Dodelil1' applica.timi for a· plenary· retail , : 
. cp~'lsumption license was not signed is· true .but .immaterial.. The , .. ' 
'affidavit inc_orporated in. the applj~cation. was signed an~ dlily sworn 
to.· Th~ .lack-of the .signature in the hody_ o,f the applicat1ot1 rnay: be 
·rectifiedo -Zager vo· Passaici Bulletin ~85_,, Item 0; ·cfo Mevers v.. · · · 
Plainfield., J3ulletin ,lt)4, Item 2 •. For the rea:sons afor·esaid,. the 
action of re_s.pondent, op May 14, 19·17, in gr an ting:· plctn8:·ry re tail ·con~ 
su~nption lic~'jnses to resrpond.ents. Dodelin c:mcl Mentine ·will al.~o be . 
affir~ed. .1 

· ·: .. Accordingi.~r·, it is,. on this l'(th ·day, o.f. Nove.niber,. 1S1±7 ~­

ORDEHED that the aJ_'.:rp12als herein b~.: and the same an~. l1ereby 
. c1ismi;3 sed .. 

ERWIN B •.. BOCK 
Commissionero 

·• \ 

2.,· DISCIPLINARY PROCEEDINGS.~ ILLICIT LIQUOR - LICENSE STjSPENDED FOR 
00. days, LESS 5 FOR·. PLEA. 

. . ' . ' 
Iri the.Mattei of Di~cipliniry 

·proceedings ·~g~in~t . · 
\:' \. ') 

: . ) . 

.. 
·' r-.: 

I 

. JOHN V •. l'CLIMAS 
T/a. •'m{EAT MEADOWS. fIOTEL 
Mai.n Street 
Independence Township 
P~o.·-Gr~at·Meadow§, N~ J~; 

: . , . I .. , 

Holder of Plenary\ REitail.Cqnsump-

) ( 

) 

). 

tion. Licen$e c~7, iss~~d bf ·the ) 
To:vYnsl.tip Committee .. of ·the; Townsb.ip 

.. · ,~f _ I~d~p.=n~e~c·=·· __ . ___ ·. _____ ) 

. · CONCLUSIONS 
AND ORDEH 

• 1,, 

. r-, 
/I 

, John v. Kiirri.a-s ," be:renda-i1.t-licei1see, ·Pro Se.. . 
Edward. 'F-•. Ambrose-)· ··Esq~, appearing~ foi."' Department -of Alcoholic 

· . .- • · · 
1 

· . · • ·Beverage Control. 
. .... ~ : 

BY TJjE · COIVIMIS.SIONER: 

. T:fre defepd~fft. -pleaded' g:uii ty :-to. a· charge alleg.:Lng the:1 t he pos-:­
.ses sed seven ... bottles of .. illicit alcoholic beverages, ip violation ·o.f 
. R. . C' .. ':'i ~~ 9 1 ;::;.o . . I' . - - . . 

l,I> '\..) • ' o.u • - v . 0 . 

oh October 0,' ... l~)47·, .. ar:1 ABC-- agent' seized. the seven bottles· in 
'questi6n, compos~d ~~ diffe~e~t brands of popular whi~kies, after . 
tE;s(ing "the. defendant's. o·pen stocA of twenty-e.ight. _bottles of liq·uor .• 
The ... defend.ant.·. q.dr4i ttecl, .in w-riting, ,that he had r-~filled each of. the 
sevr:n bot~le9. -wi t4 another .whisk~y · "which (he) wanted to get ~..,id, of." 

~the li~mise wl·ll be~ .suspended: for 
1 

thirty ·.d.ay s, less, five days for · 
'the plea; or a )1et ~penalty of twerity--five day s·o.: Re Harris, Bulletin 

-. ·745_., Item 9. 

Accordingly'· it i~; _.on :.this" 18th. day. of N6ve1tibe.·r~'; 194'7, 

OR.DERE:b. tl1ctt ·Ple~ar-y Retaii '.Consumption License C-?, issued by thf .. 
· Township Committee of the Tovmship _of In§.ependence to. John Vo Klimas, 



PAGE 4 

I 

t/a Great Meadows. Hote~, for premises .an· Main S~reet.? .. InG..ependence 
Township~ be and. the same is hereby suspended. for-_ a·· period. o.f twenty~ 
.five (25) days J commencing at 3: 00 ci .• rnc November 24_, ·19L17 J and 
·terminating at 3:00 aom~ becember· 19, 1947. . . 

ERWIN Bo HOCK 
·cornmission~r. 

,_ 

3~ SEIZUHE·- FORFEITURE PRocgEDINGS' - ALCOHOLIC BEVEEAGES PEDDLED FROM 
lVIOTOFL VEHICLE - M0110E VEHICLE. OWNED BY· PAH1rUERS," AND ALCOHOLIC 
BEVERAGES 3 ORDERED FOHFEI TED· DESPITE ·ONE PAHT'NEE ., S CLAIM OF . 
INNOCENCEo · 

!n -the Matt~r of .the Seiz~re on 
August 23, 1947 of a Ford truck, 
a quantity of beer and ·soda, arid 
other ~tticles~ on Wihdsor Road, . 
~in the vicinity of the Hand farm, 
i~ West W~nd~or Township~ in the 
Coun~y of Metc~r and State of 

) 

) 

) 

) 
New Jerse;yo 

- -). 

case ".1'Jo ·• 7161 · 

ON HEARING 
CONCLUSIONS AND- ORDER 

·rv.raurice Ao Ross, Esq~, Attorney for Emma Allen. 
Harry Castelbaum, Esq.,. appearing for the Departnent of Alcoti.olic. /I 

Beverage Control. 

BY THE COJ\111\JIISSIONER: 
\... 

This ~~tter comes before me pursuant to the provisibns of Title 
33, Chapter 1 of the Revised·Statutes to 6etermine whether a Ford 
truci\:, a quantity of beer zu1d sod~:i., and othe-r article.s·~ described· in. 
a schedule a ttaqhed r~ercto, seized on August 83, 1~,47 on· Windsor Roaq., 
West Windsor. Tovvpship, N_ew Jersey, constitut0; unlav,rful property. and 

. should be for·rei t~·3d.. ' · · 

rt· appears th~t the State Department of Alcoholic B~verage Control 
received a specific complaint· that beer vvas. being sold in the above ~ 
vicinity to farm. hands from a motor. vehicle.. Accordingly, an ABC 
agent and· a New Jersey ·state: trooper went·. to th.::Lt location on the 
afternoon of the day· in ques t_ion and, having the descri1~tion of the 
vehicle and its driver, .. ha~ tea. the Ford true}~ driven by Thomas Robertq. . 

. ;t 

There was a c6oler oi ice box on .the trucK~ ~wenty-two cans of 
beer and 24 bottles of Pepsi Cola were on'. ~ice in this cooler .. · The 
officers told Roberts that there was a comnlaint that he had been 
seliing alcoholic beverages. . Roberts· told J. the of:fi6ers that .he was an·· 
itinerant farm hand_;, recently. arrlved from Florida; that he had ·been · 
at ·the.Will Hand farm for about_ a weel:e; that he had that day. driven · 
the. truck to o.ther farms, selling ·soda to the farm hands 3 ·and was 

.returning -to· the.Hand farm.. Robet·ts said that ·dur_ing his stay on the 
farm he had made a practice of· pm" chasing· two or'· three cc,ases of beer 

_at a time arid· that the beer in his truck was the ri:~inainder of two 
· . cases which he had purchased tl~e previous day.. · 

-Roberts .c"laimecl that this beer was for. rds persona.l consumption-. 
However, ·upon being questioned. further, h0 admitted to· the officers . 

. that he ha.d -s-old two. :cans . of beer to a farm hand· employed: at· the- Hal)d 
· farmo. Rober-~s was tben· arrested· on charges of selling alcoholic. bev.:.. 
erages without ,a: license and possessing· a).coholic beverages: vdth 

, intent to sell same. unlawfully and the. ABC. agent seized the .. truck and 
its. contents~- · ~ 

Hober ts later gave the ABC. agent a signed -statement concerning 11is 
activities, including admissions- that he ~old one can of ·beer on· 
Sunday 3 August 17th, and anothe.r can of beer to t'he same person on 

/' 
: <: ' 
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-Frfday, August 22nd, anfl that he me.de these sales from the truck in 
question, parked outside his cabin on the Hand farm~· 

Roberts has sinc9 ple~ded gµil ty to the ch~rge of· selli.~·g al.co­
holic bever·ages \1Vi thou.t ·a licens~ o 

~ • ~ ' # • ' \ 

'( 

The· evid.ence :is co_nsister1t v:Ti:th and warrants the conclusi·on that 
Bob~r.ts was. peddLirig beer on the:: d'q.y he was apprehended anq tha. t he 
in tended ·to sell the -_beer <which· was in. J1is trucli~ Coriseq.uently' there 
j_s :. Sl-lffici'ent l.egal 1?·as.is ~o conclude that the caJ;J.S of beer consti­
tutt:r il.lici.t ·a1c·oholic' .!bev,ei~ages. ~md, together ·with the t.rl,lck,. are· 
subject ,to se:L_zure· and forfei1 ture~ The truck is also. subjec.t to for-. 
f~;i turs because of Hoberts r. ~dmi:.ssion that .on August 17th a.nd. August 
22'nd h,e. sold. beer fr.om· the truck· in viola ti oh of. the Alcoholic Bever-· 
~ge Law· (the truck ~bviou~iy ha~ing been u~ed ~6· tran~port such beer). 
Robertst signed.statement .is ·sufficient to es.tabli.sh this fact andfur-· 

.nishes ground for .for feiture-j ·even ;thJugh such for,fei ture is for a 
past, and not a .. pr.es·ent, violation, of _the. liquor laws o 'Cf. Se1z:ure 
Case No o 707~ J-Julletin 768'. Item 8.· · 

" .. . " ''> t 
When .the· m?-tter. came on for. hearing pursuant .. to .Ro S. 33:1-66, 

· couh~cl fci~ Emma A1l~ri ~ought ·return' of the truck, titl~ to which.~~ 
registered in. the na,me .of Enllla Allen and Thomas Bdberts.. 1t i.s sug..:.. 
ges.te¢l. thg.t Thqmas -Roberts was ·not presei1t at th'-3. hs?-r:Lng be.cause 
then in jail, D:nabl.e to pay· hi~ fine~ ' 

I.· , .. 

; . Mrs .. Ail.en se,eks .fayorable·, exerci-se of my q,tscretl.onary authorJ. ty 
to. return proper.ty · subject 'to forfeiture to a person. who· has· actGd in 
good .fai'th ·and X-iad ·no knowledge of ·the· .unlawful .us·e to which the ~- . 
.property w.as· .put or. such .facts· as would have led·· a person of' ordinary 

·prude.nee· to' discover su~h. use. R .. s. · ·33~1-6·6 .. (:f)_ .. · · · 

. . Accord.ing to. Mrs .. Allen. she .and Roberts purcha.sed .the·· true~::: l'n .. 
. 1847 i:q Florid.a for 7 ~;1.,100 •. qo, o·f' which ·she contribut:eq · $000.00 .. and" 
·Roberts ,contributed a car as ·a tr·ade-;-i.n, at. the value of .$i200 •. 00o 

. Mrs o Allen says" she and R·~bei·ts formed a p~rtne.rship. _whereby they 
·us.ed the truck to. transport inigra.nt. workers ... from .. one farm .to another; 

·that they br~ught 15 workers from Florid~ to a.farm irt New York, apd 
. brought 10 of these ·worirnrs ·.to the.-Hf3.nd farm; th~tt .. the- .. farmers .paid 

··Mrs.· Allen a~d her partner q.nd th~y, in turn, .paid ·the workers, and 
that· she used the truck to haul for the farmers ·.the· crops that were 

.-P.icked .. _ When --they· Qame to the ·Hand· farm; she and· Roberts occupied 
the sam~· cabin. .. · · ' 

Mrs~ Allen testified that it is the usual nractic~ for contractors 
who furnish migrant workers to peddle soda· and~sandwiches·t6 ·them in . 
the field .as· a time~~aving measure, the cbntractors making a pr6fit 

_on the sales; that thi's practice ·was followed by Mrs. Allep and 
R.oberts; tha.t the ice 'box or coole,r was in the . truck for that" purpose 
when they came ,from Florida; and .. that the stock·of bev~rag~s ·was ~ept· 
there at all times. . She clai1ned,- ·however J that Roberts. paid ·for . the 
soda and s·~ndwiches a'.nd kep:t the profits~· 1· 

Mrs. Allen .further claimed· t·ha t sl1e did ·not. know ·that Roberts so1o 
any beer,- that they had a,case.of beer· awe~k for pers6nal consump­
tion and had .·purchased two ·cq.s·es in· total o The presence of s'ix .or 
eight· cartcms of empt;/ beer bottles, read:Lly vis?"blc in front of her 
c~bin, is forcible evidepce·to the co~~raryo . . . . . . . r .. 

·Moreover, va.nious. details Of her 'Story .. are. in conflict vvi th· other · 
eviderwe in the case" She testified that· when she flDCt Roborts ~came 

•· 
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to 'thi~· ·state they went directly' to the Hand. farm and ·were there for 
about a ··month. ·Roberts, in .his signed statement, SB:YS that they 
spent two weeks _at .a fq.rm in .li.J .. lqntov~1~, ·New Jersey, . then came - to the 

,Hand farm, and were tbere_for a weeh-:·before.the seizure .. The testi­
mony of Mr,. Ha_nd ts stepson, who supE~rvises the opera ti on -of the farm, 
corroborates Robei-·ts.t statement. '.I.1his wlt.ness further testified 
tbat· Mrs. Allen ·and Roberts·wer~in Long.Island, and came to his farm 
because they happened to knovv his· contractor; that they did 'not have 
a cr·ew helping him but merely came as worlrnrs .9 who were paid by· Hand 1s 
contra:ctor, and that the truck in question was .. not. used on hj_s farm 
to -haul any crops. All of thi.s direc_tly contradicts Mrs" Allen rs 
story,,. 

I am inclined to the view that Mrs. Allen had actual Knovvledge_ -
that Roberts· was peddling beer fr.om the truclc. However J, even, if slw. 

- \lid not have ·any· actua .. l knowledge thereof, such ki10wledge .is legally 
imputed to he~ b.eca.use of .her close relationship 1.vi th Roberts,· a.·s a 
partner or otherwise. · 

Mrs~ Allen ~nd Roberts were engaged in, and used th~ trrick in, a 
partnership commercial enterprise, and ea.ell._ is chargeable; in .for­
forfei ture. proceedingsJ with the unlawful use to which the partner.ship 
rriotor vehicle ·vvas put,. :Lrrespecti ve of the fact that. one of the _part­
ners may be personally inn6cbn~ in the matter. Seizure Case Noo 65562 
:United.States.v,. QiNeill 2 19F.,\2nd 934. -

Hei1ce, for the reasons .he.rein expressed.9 I aE1 compelled. to deny 
Mrs~ Allen's· reaue~t for return.of the Ford truck. ~ ... ' ' . 

. Accordingly, it is DETERMINED an:].. OHDEHED that thE:; seized property, 
·more fully descr.ibed in Schedule nAn ·attaGhed hereto,· constitutes 
unlawful property, ·and ~he, same be and hereby is :forfeited in accord-
ance wi:th the. ·pr.ovisi'ons of -R~ So 33~1-66, and that it be retained · 
for the· use of hospitals and stat~~, county and muni'cipal ·institutions, 
o,r destroyed in whole or in part .at the di.rection of the State Com-
missioner- of Alcoholie Bev:er~ge. Contro.l.. · 

Dated~ November 17, 19470 

,, 

:J . e 

SCHEDULE TIAYT 

ERWIN ·B. HO'cK 
Commissioner.: 

22 bottles of ·beer· 
24 bottles of Pepii Cola 
1 - ice box 
i· tarpaulin 
1 F6rd true~ - Engine #186861174, 

. Florida Registration 23GH229 
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4~ APPELLATE DECISIONS .~ _SHORT1.JTJ~N v. HAWTHORNEo 

.ROSE Eo.SHORTMAN, ~rading a~ 
ANDY.' S' DIAMOND BAR, .- · 1 ) ..' 

·Appellant., 

-vs-

) 

) 

) 

) 

·oN APPEAL 
CONCLUSIONS AND ORDER 

_ BOARD. OF COMMISSIONERS OF.THE' 
·'BOROUGH OF t-IAWTHORNE, ·, 

'Respondent 
... ) 

- - - - - - - ~- - - - - - - - -. 

.·,, ' 

· Alexand~r E. Fasoli, Esqo, Attar.hey· for Appellant .. 
Ftapcis Caminetti~ Esq., Attorney for Respondent. 
Eyri1cn Do Goldberg, Esq .. , ·Attor:q.ey .for Objector:so' 

BY THE COMMISSIONER~.· 

This· is ·an app~al from respondent's qeniaL df•.appellant 1 s ap·pl~­
ca ti on for tr'ansfer of her plenary retail consumption license :from 
pre'wises at ·204 Diamond Bridge Aveirne to- prc:~1~iises to be' cortstrl;l.cted 

. ·at 3llJ:-318 Lincolri Avenue, in the. Borough" of Ha~vthorne o · 

The deni2il was .. predic~ted upon the 'residential ·chGr·act'3r of the 
-:qeighporhood surrouriciing ·the propos'ed lo ca tionQ ·· · 

' ' 

'The 'prqqis s.ll:PPO~'t respondent's cont·~mti-or1 thr::.t tlie ne:ighborhood 
is p'.reponderant=!-y res~o.ent~al,·.despite the fact -tt1at Lincoln Avenue . 

. i~ .. zont:;d. fc;>r· businE;ss ·purposes.. In the strict sen$e _, ·. the:r\\ a,re rici" 
· co.G1IHei'cial busin~s s:~s, or even. any w2ighborh0od. s tor~.;s_, in the . , 
vicinity ... o'f· tl~e p;rop.os('.c{ site. · .. The ·area. in ,que$'tion i9 not a shop..:.. .. 
ping center .. The.only structures that are there located1

:i· in addition 
to the re~sidencesJ are .two· gasolihe stations, an autornobil.:.:; ·sales .. 
agency vvhiQh also· i'ncl.udes -repair 'service, )i small .elcctropl-ating 
.c·oncern, and a v.ete.rinari'cin. vv-110 conducts llis profession at his 
pri vat~ home •.. These s·truc·tur'e-s. are .all' on.·the s·arne side. ·or ·Lincoln 

.Aven.ue as the contemplated premi.ses. ·Across the. street; there are no 
·businesses of any. kindo All of the intersecting; streets are exclu-
. si vely r.esident:ial..,'- ·c.ornpqsed · su,bs tantially .. o.f :.one~fami1y". hdmes" 

. . ·' . . 
I • 

In a -hig.bJy:. re~Jq~;ntial area. wher.c; as here,. the ne.ighboring .. 
,_·residents . .ar,e "in -prot:e·s:t •ar:i.s:l. tti.r:;re. is. rio probative evide.frce ... of .. any 

public necessity' a 1o~al issui.rig authority,. is amply. ju:stif.ied 'in. 
~efusing an applicatioD r9r ~ 'liquor licehse, even though a ~ercan­
tile lJu,sines.s r~ay· .pe situated tne.re under. the. ter·ms:·6f· a· zoning 
.or.cJ.:i.n~i1ce •. ·; Cf:·~. · Pa:h:~·er. :>\r~ · Newa:rl'~ e-t- a1s .·, Bulletin,. 425 ,· I tern .1~. " 

_.Ther"e· is: a sugge·,stion. in 'the recor_o:~· that.' th~ .. respo·nderit is .. g:uil ty 
of cli scrimination because .. it has licensed ·an establisbn1E:mt· located in 
a residential· dis.trict .aJ::>out ori'e-half mile north of the premis 1~s · 
covered 'oy the appell~t:Qt,. s · ~pp.lJ.cation". ·.' Tne .:.e·v1i.der1ce. i'nclicate_s that 

"this establishruent is ~n~.in old lanc:marl0 andc has· ~bee·n the:h~ .. for :wore 
thG:I).· fi~ty year.SH, ·iS, .COrtd~uctecl ·.as. a. r·es:faurant: . .? cWa.[( .licensed .-fot· , 
many, years prior tb::-Prohibiti.on anct has -been li'ceris.ed over since 

.: ':flepeaJ .• The.-. S1:1gg$s,ti dn>.i-s devo1c~ . of merit. . ' .· 
.._, r 

"' ,' ;· ' ' '· ~ . . ~ . ·, ·"' ' . ' .. 

· The )1.ct.ion. of r.~:·$pon'den1t ·is: .affi r.med •. · 
,. < ' • ' ' ' 

::.A~cord~ngly:; it .is,.· q.n: .this· 18th day· bf· N(:)Vember :>' 1947, 
'' - ... ;·· ' - .... 

· .. OHDEffED· th0t» the» appeal· ber·etn be and·>the .satne .. is :he,reby df smissed. .. 

. '1., •• 

:, 
I . 
I' 

. . .. 

ERWIN"B~ ·HOCK 
Gornini's sion_e·r . 

. , I 

,· 

·' 
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5o DISCIPLINARY 'PROCEEDINGS '""" FALSE STATEMENTS IN APPLICATIONS FILED 
FOL LICENSES DURINC~ PAST SIX YEAHS - OBTAINING LICENSE- FOE 
S'THUCTURE WHICH HAD BEEN DEMOLISHED- - LICENSE REVOKED .. 

Ih the Matter of Disciplinary 
Proceedings·'against· · · 

S. MONTE Sii.UTE 
T/a MANSION HOUSE 
Car. 'Main St. & Washington Plo 

. Hac:.~en·sa~k, ~L J,, . , 

Holder of Plenary _Retail Conswn~tion· 
License C-41 issued for the 1946"""'."47 
licensing year. by· the City Council 
of the City of Haclrnnsack, ·and'; trans-

) 

r 
) 

') 

) 

) . ' 

. ferred during that licensing year and 
~enewed for the curre~t ltc~nsing yeir ) 
.(C-50) to 1 

) 
MANSIO~·HOUSE WINES & Ll(UbRS, INC .. , 

' ' ' ,· ' ) . 

. for premises Known as 58 Main Street, .. : 
Hac~ensacK, No. J,. ) 

CONCLU:SIONS 
AND. o·RDER . 

S~ Monte Smith, Defendant-licen~~e, Pro Se. 
Ernest Weller, Esqo, by Dominick Fondo, Esq .. , Attorney for the City 

of' aackensack'o 
Jerome :·J Q. Sonnabend, EsQ~, Attorney for 1~1ansion House Wines & 

.. _ . . Liquors, Inc. . 
Jules E .. Tepper, Esqo, Attorney for Amb-1.rn HealtyCorporatiori, Helen 

· Ribman 'and .Louis SctJwartz. · 
·Edward F o Ambr~se .9 Esq o·, • appearing for Department of Alcoholic. 

Beverage Control~ 
. } 

The defendant,· S. Monte Smith,. pleaded not guilty to charges 
whic.hj in, substance, allege~ 

(1) I_n 'hi,s var~·ious appl-icatj_on.s ·for lj_cense.,:. dated February 
23, 1944, June 12, i;44, ~ay 22, 1S45, artd May 11, 1946, he 
failed ·to disclose the i'nterest of Ambirn Realty Corporation, 
all .. of whose stockholders vvere non-resid_ent'S, ·in the license 
a~plis~ for theraunder~ 

· (2) His p~edscessor in interest, AngQliria J. ·Guerr~-j in h~r. 
var.t·ous applications· for .-li:cense. dated. May .. 1.7,. 1941, Juri'e 3, 

1 194;1, May 28_, 1942; and June 8, ·LA3, failed to. disclose. the 
_interest o·f. a· barudng ins.fi tution in the. licenses applied for. 
· ~hereund_er. . ' :· ' · · · -. -

.. : . ( 3) In the defendant ts· appl~.ca tiori ·,da:ted May· 11·, 1946, he . 
. described as_ the li.censed premises a strncture which had there-', 
tof ore·. been· .denioli shed o 

Des;pi te. ·thE; plea, .the_ defend.ant. does not dispute any o.f. the facts 
proven by the Departm~nt.. 1.rhcse facts show that, in J1me 194:;1., _one 
of the· local banks foreclosed a 1nortgage w11ich :tt held 'on the· . 
buiiding contain~Lng the lice~ised premises iri question and, - at the same 
time., ·purchased the liquor license .. then issued for prerilises· .h:nown as 
50 Main Street, Hackensack, No J~ This li6ensed pr~mise~_was one of' 
several stores lo6ated in. the aforesaid· building. ·Because the banl~ · 
did not desire to appear as a licensee, ei.ther. ·bi~cause it would be ' . · 
ultra vires or for reasons of its- own, it c.a.used tl1e license to .be 
placeq_ in the- .narne of- one of its clerks,. _Angelina J ., Gl.wrra .. 

' \ 
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. This dlerk he!d the license in''her name, on behalf of the ban~, 
until .. March 6; 18:14, when it was transferred ·to the defendant, 
S .. Monte Smith.. This transfer was occasioned as ·a-result of the sale· 
-of the building containing the licensed· premises to'the Ambirn Realty 
Corporation, vvhich was disqualified from holding a liquor license 
because all of its stockholders were non-residents 6f this state. 
See; R. s .. 33il-25. · 

Srni th continued as the nominal holder of the license until June 2, 
·1947; when it was transferred to the Mansion House Wines.& Liquors, 
Inc .. , the present licensee, for -premises in the same building known 
as 52 M~in Street, HacKensack,. N .. J~ Both the transfer, and the 
renevval for the cur,rent licens;i.ng year, were conditioned by the local 
issuing authority on the outcome of the proc°'eedings then pending 
against Smith .. 

With respect to·the thir~ charge,. it appears that in December. 
1945 or· January 1946,.the premises covered by the license,· known as 
50 M~in street, was demolished but that, nevertheless, the license 
was. renewed for the smne non-existent premfses upon an application 
which failed to dj.sclos·e that· the store previously knovm as 50 Main 
Stre'et had heen t6'.rn dovm anQ. was no longer in existence._ 

I find t~'e defendant, s. Mo:µte Smith, guilty as charged. 
. ' . 
In view of the perpetuatiop of the !'fronts n over a period extend..:...· 

.ing for more than six years, . anP, the false repre·sentation concerning 
the e-:x;istence of the .structure ·purported to be licensed by the muni­
cipality, the appropriate penalty would appear to be an outright 
revocation of the license.. Any doubt ·that. there may hav·e been on 
this score is completely elimin?-ted, however:, when it is further ·_con­
sidered' that the. record indicates that, tln.,oughout' the entir-e period 
covered by .the instant proceedings, the·liquor license was not used 
and no business whatsoever wa·s c.onduc ted thereunder. . As an official 
of the banking institution which.had previously owned the property 
explained, _the license __ was _retained and renewed from year to Y.ear. · 
only because nthe property was much.more valuabl~ with a liquor 
license than without". Thj_s uractice-..of non-user over- a substantial 
length of. time does violence tt> the. paramount principle underlying 
the issuance.of licenses, to wit, that licenses shall be issued.only· -
in the interest .. of the public necessity and· convenience. 

The proceedirigs against the p~esent licensee; Mansion House 
Wines & Liquors, Inc o, contains five charges whlch, in sum, _allege 
that, in its application for transfer, it ·falsely.listed certain per~ 
sons as· offiQers, directors and stoclrholders, and also· that a minority 

, stocJ.~holder had an undisclosed intere'st in the· stoc.k held by the 
majority stockholder o A review of · t'he record fails to convince ·me 
that these charges have been suffi.ciently. proved and they are, there-
fore, dismissedo · 

_ The.·notJ.ce.· of charges also called upon·-the .licensee to. show cause 
. why-· its license should·. not be canc 12lled for the re~1son that it did 
not .hav~ the ~equisite right to possessi~n of the premises f6r which 
its .license had been issued. This 'show cause notic~ may also be dis~ 

. missed s.ince, in view of the revo-cation_ of the license, the issue 
therein has become moot .. 

Accordingly, it is, on this :18th dC'.f 'Qf November, 1~~47, 

ORDERED that Plenary Retair Consumption License c..:.50, issued by 
the City Council of . the City' of Hack.ensack for tt1e curr-ent ·licensing 
year to Mansion House Wines & Liquqrs, In'co, fo,r premises +movm as , 
52 Main Street, .Ha'cli.ensack, be ancl· the same is hereby revoked, effec-· 
tive immediately. 

ERWIN Be HOCK 
Commissioner .. 
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6~. APPELLATE DECISIONS WILLNER'S LI(UORS v. EI I ZABB~~CE. 

( 

WILLNERtS LIQUORS) ) 

J\ppellan t 1 · ) 

-vs-

ivIUNICIPAL BOAED OF ALCOHOLIC 
~EVERAGE CONTROL OF THE CIXY OF 
ELIZA.BE'TH, 

Respondent 
:__ - - - - -

In the Ma'ttei, ·of an Application 
by 

WILLI~EH.t S LI(iUOES 
Elizabe~h, No 

1 J., 

} 

) 

) 

) 

) 

) 

For Relief under the Prov.is1.ons . , 
Of -Sec-ti'or1 6 Cl1 a4 ·o~ ·~r:1 1~ l~"w 0 J - ' - o ._1 " :J . ~ v v .LI Gl v~ ,:) 

of 1847 o'. 

- -.- -.--· - - _) 
. ' 

ON APPEAL 
CONCLUSIONS AND ORDER 

· ON PETITION 
DETERMINATION 

Harry G. Cohen, Esqo, Atto~ney for.Appellant.and Petitioner.o 
Raymond Ao ·Leahy, Esc.~ .. -, Attorney for Re.spondenL 

BY TH~ COMMiiS.SIONEH: · 

Appellant has filed an appeal froill the ~ctioh of r~spondent 
whereby respondent. denied appellant ts application for transfer ~f its 
_1946-47 plenary retail· consmnption license frmn 1125 Elizabeth Avenue 

· to .16 west Sc1ott Place_., and -'also appellai1t 's application for a 
renewal .of s~id~icense. for the present fiscal.year ·foi preciises at 
16 West Scott Placei Elizabeth. -

After th0 answer had b~en filed in the appeal case, Willner ts 
Liquors file·d. a petition f6r relief under the provisions of Section 6 
of Cho 94 of the Laws of 19470 Both matters m~y.~e disposed of at 
the same time. 

The ·facts are not in dispute. Willner's Liquors was the h6lde~· 
of'Plenary Retail Consumption License.C-111 issued ·oy respondent for 
the 1?46-L17 f~sca.l year for premises at 1'125 Elizabeth. Avenueo. on 
November 30, 1946', it lo.st possess.ion of ~ts licensed .prernises, 
because ... "the owner :of tl+e building· planned to rebuild the prefnises-~. 
No application was made to transfer the 'license to other pr.ern.ises 
prior .to the ·expira~ion of the license on·Jtin~ 30, 19470 

. I • 

On July 30, · 1947, Willne'r 's Liquors filed the two. applica t,ions . 
whi,,Ch are the subject of the a~ppeal case herein.··· On Septeinber 2, 
1S47, respondent denied both applications for tne reason that the 
license had expired s;md could not be the - subject of transfer or 
:renewal, and for the further reason that no new license could be· 
issued by reason of statu~tory limitation .. 

Respondent w~s .correct in it~. determination that it had no power 
.to transfer t~e-license which had been issued for the 1946-47 fiscal 
year~ . That license had expired by its terr!ls ori June 3o·J 19s~7" In 
Re 'Madden & GOldstein 2 B~lletin 198, Item 1, it was, s~id: 

n-3HH~ a license may -not be transferred v·mere r:lo ·application for 
.trm1sfer was ever approved by the. ts suing authority within tl1e 
term of the_ li~ense, and where the applicant failed to comply 

,., with ti1e statutory ,requisites b.eforB .the, licens·e sought·. to be. 
transferred· had expired .. ->HH~n. 

It follo\vs that the application filed ·for the· present fiscal year for 
16 West Scott Place would 7 have .to be con~i~ered as,an application for 
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a riew license and not as -an application for renewal 9f -the license 
held for. the prior f'iscal yep:r ... Ro So 00:1-96, as amended. by __ p,. -L. 
1944; Co 187. The -distinction is important in this case because 9f 
an_ ordinance -adopted by the Mayor· and Ci. ty Council of the City of 
Elizabeth on ~ay ~, 1947g Secti6n 1 of said ordinance.provides: 

HNo license for the sale an/l. consrnnption of· alcoholi:c bever­
ages wha-tsoever, excepting renewals, shall be. granted for . · 
any licensed premise,s within~ the area of a circle ·ha vi fig a 
.radi~s of 1500 feet, and having for its ~entral point an 
existing licensed pre1;dses iHH~ .. n 

The evi¢Lence shows that there are ten lie ens ed premises already 
ex=~sting within the area of a circle having a radius of 1, 500 fee,t 
and having· for its central point premise~ Knovm a~ 16 W~st Scott 
Place a Hence the issuance of a n_ew licens_e for the. pre:mises Knq~m 
as 16 West Scott Place is barre~ by the local or6inan6e. ' 

As to the petition for relief: ~Th~ p'eti tion .sets forth _that · 
betvveen November . 30, 1946 and_ June oO, 1947:; nwnerous unsuccessful 
efforts weTe made to obta.in premisqs to ".ivhich the 1946--47 license 
might oe transferred.. The peti tionl is filec1 upon the erroneous 
assumption that Section ... ~. or· Ch. 9Ll of the Laws of 1947 .. proLibl ts the 
issuance-of a new.pl~nary retail distribution licen~e in the City of 
Elizabeth .. " The a,ssumption is _erroneous because the number of plenary 
retail distribution lice-nse,$ ex.is ting in tlv:; municipa.li ty is in fact 
fewer· than one to each :three thou;sand of the popula,tion as shown by 
the 1940 Federal census o .The application for vvrenewal" should. have. 
been cons1dered as an application for ·a "newn license but.? as indi­
cated above, the issuance of a new license is pro-hibi.ted by the 
dis ta.nee limi ta ti on set forth in the local ordinance" · - Under these 
circumstances no benefit to petitioner would accrue by any de'termin-. 
a tion I inight mc:~lrn under the· provisions of Section 6 of Cho 84 of 
the Laws of 1947 because, in· ·any event.? I· could not require respon­
dent to consider the application.filed for th~ presint-fiscal year 
as-an application for rene~al of the expifed ·licenseo Even under 
the· terms __ of Fsaid . Section, it. mtls t be~ considered as . an applica tiori 
~'or a Hnewn licerise. The. pc-:iti tion will_ be deniedo · 

.. Under_ all the circunistances, th~ action of respondent will be 
affi~~ed because the appli6~tion for transfer was fileC after the· 
1946-47 licens~ had expired-and because gianting of the applicatio~ 
for a license for different premises for the presen~ fiscal year · 
w<;>,,uld have been. contrary t'o t1:-ie, provisions- of the local_. ordinance. 

' ' 

Accordingly, ·1 t is, on this 19th day of" November, 1947 , . 

. OHDEHED that the a.ction of res1Jondent herein be anc'~i. the same is 
he~eby affirmed~~'and the appeal and£ petition herein be and th~ same 
are hereby dismissed. 

ERWIN Bo HOCK 
Comnlis sioner .. 
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'7 •. DISCIPLINARY ·PROCEEDINGS - SALE OF ALCOHOLIC BEVEFU\.GTI~B BELOW FAIR 
TRADE MINil\IIUM- -· FALSE E)TATENlENT IN· LI.CENSE APPLICATION - PRIOR 
RECORD ..:.. LICENSE SUSPENDED FOR 25 DAYSJ 'LESS 5 .FOR PLEA. 

In the M~tier of Disciplinary 
Proceedings ~gainst. 

\ 
JOSEPH TAY1.0R 
·TI a 1(ERRY ·BAR· 1 

4615 Bergenline Avenue . 

') 

) 

) 

Union City, ~o Jo, ) 
Holder of Plenary R~tail Consump-, 
tion License C-147 for the licensing) 
years 1946-47 and 1947--48, ·issued by . 
the Board of Commissioners of· the ) 

. ~-i ~Y __ o~ ~n~o~- Si !Y·:_ ._ _ _-, :- _ _ _ _ ) 

CONCLUSIONS 
AND ORDER. 

Aro G. Gabriel, Esq., Attorney for Defendant-licertseea 
William ~D Wood, Es~~, appearing fo~ Department of Alcoholic 

. Beverage Control. 

BY 1 

THE COMMISSIONER: D 

Defendant· plead·ed non vui t. . .to c·harges alleg:lng (i-) sale of an 
alcohqlic beve;rage belov:.r the minimurn consumer pric,e, i.n vio·lation o'f 

_Rule 6 of St~te Regulations Noo 30j and (~) ~~ilure to· disclose ~n ~ 
his applicartion- for his 19L16-LJ:? license that a license. formerly held 
jointly by _the ¢l.efendant an,d ·one Carroll .

1

i11 West New Yori.r, N. J 0 .. had· 
been suspe:rided 'for·. ten day-s for being open. an.d· do~ng business ·,·duripg 
prohibited hours, such failure being in~~olation of Ro S ... 33:1~25. 

The record disclos~s that ori'February i7, 1947, an employe~ of·· 
, defendant sold a 4/5 quart bottle of'. The .Chri.s tian Brothers Burgundy 

\Nine to an ABC investigator for ~~l .. 32. The minimum retail·/price of 
this _product as estabLLshed tn Departme:nt Bulleti.:n 740, effective 
Decem:ber 16, 1946 i wc_y3 -~!'..lo 5~:'.i., · '.'. 

\ ' 

· In alleged mitigation of this· offensei defendant points 0ut that 
the brand name bf trie_product, pr:i.cGd at ~lo~;s, was indexed in the 

/ 

previous Fair Trade .listing (Bulletin 708, effective May 6, _1946) . 
. under the le.tter ncn (for fhristi.an Brothers) in the list of domestic 
1rvines, wliereas ·:ln the Fair Trade listing in ef"fect at the time of the .\ 
viola ti on (Bulle.l,in- (74Q, effr:ct~ve Decemb'er 16, 1946) the brand name 
was inde.xed under the letter "'T" (for ~I1he Christian Brothers) in the 
list of domestic wineso . In (jffect; defendant claims .that he was 

.mis:).ed into failure to :Lncrease. his. prici.ng of the pro¢luct. by reason 
of the chahgC? in indexing of the brand. name .. 

1 The defendant 1-s ·argthnent implicitly conterids that br,ands of ·alco~ 
holic. beve·rage s be listed in a fixecL and immutable-, posi t'ion ·within · 
the price list., . ~his contention is ·without merit slnce th~ positions 
,of a paI'ticular item may vary .. front list to list hy necessity. The 
only .sure way is to checii: the entj_re .price list against inventory. "-

-The1 failure to find~ listed itecl cannot ~e accepted as ah excuse. 
To hold ·otherv.d,.se would open ;wide the dool" for violation, deliberate 
or innocent'. The alleged ,mitigation urged by def<:mdant constitutes 
no reason for 1 imposition of le s's than'. the established minimuni penalty 
fo.r violati.ons ·of'this type. Cf •. Re Grant Lunch Corpbration 2 Bulletin 

-
1 

• , 5i 7, Item 3; _pertiorari denied.? U. So Sup., , ·ct.,. sub .nom Gra.nt Lunc1! 
Corpor~1tiori v. Driscol~ ·320 Uo s .. 801, Bulletin 601, Item 10. 

' I ' , 

I I 

As tci charge (2): As alleged in said chaTge, a license held 
. Jointly by defendant and another was suspended. for ten days, effective ' 
.J~nuary_28, 1~39, as a result.of sale of alcohdlic·beverages during 
pr~hibited hour$o In addition,·a lic~nse held indiyidually by defend­
ant had been surpen~ed for two d-ays; effective November 1, 1942, for. 
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permitting vi~w of the.interior of the license~ premise~ to be 
obstructed du~ing 1hours of curfew. ·Al though the latt(.=;r su,spension 
was .revealed tn defendant's application for. license, the p~ior 
suspension· was wholly concealed by defendant ts fa_ilure to disclose 

·it in answer to the _aPI~ropriate ql_J.estion 'in the :J_icei1se applicc:i~.ion .. 

Obviously) there is no excuse for failure-to diiclose r~quested 
information in an applica ti an· for license, ·.more particularly· when 
the ~nswers to such application are given Under oatho 

··Under all of tb.e circumstances I shall ·suspend defendant ts / 
licen.se for a period_ of 25 days, less ~ive day-st remission for the 
pl~a herein, leavlng a net suspension of 20 dayso - · 

Accordingly, it 'is, on' this 19.~h day ·of November, 1947, 

' ORDERED that Plenary_ Retail Consumption License C-147, issued 
for the 1947-4t8 lice·nsing .year by the Board of Commissioners of :the 
City of Union City to.Jos~ph Taylor~· t/a Kerry Bar, ·for~premises 
4615 Bergenline-Avenue, ·Union City,·bc and ·the same is hereby.suspe:p-

~. ded for a pe1~iod of ~wenty (~O) days, commencing at 3:00 a.mCP 
December 2, 11947, and terminating at 3:·00 a.m. December ·22, 19470 

ERWIN B. HOCK 
Commissioner. 

8. APPELLATE DECISIONS - BRYCE ET.~L. Ve AVON-BY-THE SEA AND 
STRATFOHD INN. ·-

., 

LORETTA -BFSCE 
MULLALY, 

and ARTHUR.' Bo 

, Appellants; 
-vs~. 

. BOARD OF COJVlMISSIONEHS OF T£iE 
BOROUGH.OF AVON-BY-THE SEA, and 

.. S'J'RATFORD. INN, 

Respor:idents 

) 

. ) 

) 

) 

1 

ON APPEAL I 

CONCLUSION~ AND dRDER 

- - - - - - - - - - - - - - - - - ) . 

i , 

Parsons, Labrecque, Canzona & Combs, Esqso, by Robert H. Maida~ Esq~, 
_ Attorneys for'Appellantso 

Samu~1 Yo Hampton, Esq D, Attorney for ResponsJ.ent ·Board of CorDmissioners. 
Ward Krem~r, Esq~) Attorney for Resportdent Stratford Inno 

I 

BY THE COMMISSIONER~ 

.Appellants, who· are. taxpayer·s, ,appeal' .from the action of respon­
dent Board of Commissioners in granting a sw11mer seasonal retail 
consumption license to respondent Stratford Inn for premises on the 
northwest _co;rner ·of Second and Garfield Aven~es, Avon-by-the-Sea .. 

, . I . .,. 

Appella/nts "allege that the _action of the Board~ of Com:mission'ers· 
was erroneous ·because, among other reasons, said license was granted 
w.i t.hout regard for the general· welfare of the comrnuni ty and the , 
~rant.:lng of the license constituted an abuse of discretiono_ · 

Atco~din~ to the· 1940 F~deral census, t~e.petmaneni populatio~_~f 
the Borough was 1;211. Prior· to May )-5, 19.47 .9 wheD: the State . . / · 
Limitation.1·aw (P .. L: 1947, ch •. 94) became effective, two seasonal 
retaLL consui11ption licen.ses _he.d. been issued in the Borough -- one· ·to 
Avon Inn and the. other to ths Buckingham Hotel! A .Borough ordinance 

·which was ithen in effect limited t}1e number of seasonal retail con..:.., 
swnption licenses, to twoo . -'Although Str:atford Inn _came .within the 
e~cepti6n set forth in Section.8 bf PoLo 1947, ch. ·94,-bep~u~e.it 
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.was ~perated as a hotel and c6nt~ined.78 sleeping rooms·, it.was then 
prevented from·obtaining a new license because Section 9 of ~~t. 1947, 
ch. 94," provides- that the Act is in addit1on to, and not in exclusion 
.of,~municipal ·regulations limiting the·number of license.s to sell 

· alcoholic ,beverage,s ·at reta'iL. · · 

Chiefly through the effo~ts of Edward Gately, Presideqt of 
Stratford Im1, · a · p~ti t:ton accompanyin_g a proposed ordinane~ . to · . 
increase th(,:) permissible number '.of feasonal retail c·onsumptio:b licen­
ses from tvvo to .. t:r.u-·ee was prepared and presented. to r,espondent. Board 
q( Cornmissioners,. The petition was signed )Jy elect0rs equal in number 
t? ·fifteen per -cent "of the votes~ cast. at the last preceding ,_gene+aJ.. 
election. When the Board of Commissioners refused to pass the p~o­
po~ed ordinance, a special election, as.provided by- statute, was· held 

. bn July 22, i947o ·At said ~lection 458 votes were· cast in favor of · 
the proposed ordinance, and 240 votes ··fl1eI'e cast against the proposed 
ordinance o- In accordanc(~ with the. provtsions of R .. S .. 40:. 74-18, the -
proposed ,ordinance thereupon -becam(J a valid .. and' binding ordinance of 
the municipal,i ty .. · Thus-. th0 Boar'd ·of Commissioners was· empowered after 
July 22, 1947!1 ·to ·issue a new licen~'e to Stratford Inn, al though not 
reql.1ir<?d to do so, whereas pr·ior th(:n·etq_ it was prevent$d frma issu-

~ ''ing said license by Section 9 of P".,L o 1847, ch .. ,94. · · 
'. ' 

On,.July 24, 1947, an application for a summer seasonal retail con-
1. sumption license was filed-.by Stratford. Inn.. Numerous written 

objections were filed by residents of ·the.Borough to. the. issuance of 
the license, ahd two hear1ngs vv-erq held upon said objectionso Many of. 
these objectors were summer ·residents vv-ho own the-ir homes but· who had 
been unable to vote at the spec:i.&l .election be.cause they vrnre not per--

-manent ;resid~nts· of, ·and· hence. not rcgisterm.l voters in,. the. Borough .. 
It~ppears, however·, that at said hearings th~se objectbrs were given 

-. full opportuhi "ty to be heard and that they based their objections 
chief).y upon .the ground· that there vms no n~ed for an additional -- . 
licen~e in Avon arid that the issuarice of the ~ddition~l ·licerise would' 
cause disturbances and depreciate· the va;I.ue of th0ir. property. Despite. 
the ob}.:;ctions, the Board of. corrnnission<::·rs. voted to gra.nt the license o 

Admittedly the members of the Board w~re infl~enced to a great extent 
by the· re~ult of the spscial elec.tJ.on.? ·but I cannot say that they 
ignored the' question of the general welfare of ·uh; community 0· It 
appears that all the arguments of the objectors were fully presented 
to' _the, Board before a decision ·yms rcacl'wd. ·, , . i . . · . 

.. As to the n~ed ~oi an additional licen~e, the ~vid~nbe shows that 
,-"·the· 16wes t $sttmate of the summer popula.tion of the .Borough is 4,000 .. 

Stratford Inn is a large hot21., and liquor licsns8s had previously been 
issued, to,,,. two otlH3r largs hotels ·in th3 Borougho As to the other 
objectidns, there is no reason to anticipate that· the operatibn of t~e 
licensed premises.will result i:q. 0:-nnoyance ~o nearby residents or 
d"ep~·eciattp," the val:u,,e of ''th~ir .prop'erty.. Bec·ause there are residsnc.es 
nearby, tb.~ officers of Stratford Inn should tak~ specj_a;L precaution$ 
to prm/ent. any ·unnecessary no1se. No.· parking- problem should arise· 
because ··the Stratford Inn has a parking lo·t in the r1ear of its· prem­
ises which can accommodate thirty-five or forty cars. 

Considering all the .evidence, I concl udo that appe,llan ts have . not 
sustained the burden of proof to show tha.t the Board. of Commissioners, 
in granting the license' in .quesb.onj ·abused the discretio~1 ·conferred by 
Ro S. 33:1-19 and 240 

'· 

Appellants. also cont·end that ·u1e lic.ense ·was· issu0d in 'viola'tion .. Gf 
the zonil?-g ordinance of, .. th::; Borough of .Avon.::_by-t.lJ.e~Sea... However; the 
ev~dence shows that the property is located in Residence. zone ... ncn 

' ' '' wherein hot~~s .?. ~oarqing _hO.U.$f;s and room:Lng. houses a~e peri11i t.ted ... 
• ' '. •' .. : I • .. ·. i: • • .· ' • • ·:.: ' ',·. • '• , . ·, 

Appell~rtts al~o coritend that~ in the. applicia~iort filed for the· · 
license, Edwa1~d ·Gately falsely denied that he had ever been eonvicted 
of a crime~.whereas in fac~ h? had been copvicted in 1924.and.1925 .cir 
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· viola ting the National Prohibition Ac~ .. The record. shovvs that a 
person-of ·the same name" was so - con"'",iicted, but Edward .. Gately, thQ. . 
President of Stratford Inn, denies that he was ever arrested or con~ 
victcd., and ·specifically,. denies that ·11e was c.ohvicted i.n 1'924: or· · . 
1925 of violating the National Prcihibitiori Act. On th~ evidence 
presented I must conclude that a'ppell'ants have failed to establish.·· .. 
that the question j_n the application was falsely answered or that 
Edward ·Gately. is ineligible to hold' more than ten·pet c~nt of the 
stocic -of the licensed corporation because of any .conviction ·of a 
crime involving moral' ~urpi tude. ', 

The question of restrictive covenants in ·_the deed which, 
allegedly, would prev~nt th~ sale of.alcoholic be~erage~_on the. 
licensed premises is being litigated in the Court of Chancery. ·'That 
question ha~ not been considered in this appeal~ See Barnegat Be~ch 
A.ssocia tion v .. Busby,. 44 ·N .J .L .. · 627. · 

For.the reasons aforesaid_, I shall affirm the action of the 
respondent Board of Coimi1ission~rs .-

. Accordil.ngly, it is 1 ' on this 20th d.ay of. November, .1947, 

ORDERED that the action of respondent Board of Commissioners be 
and the -same· is hereby. affirmed, and the appeal herein be a:pd the 
same is ·he.reby dismissed .. , 

ERWIN Be HOCK· 
Commissioner ... 

,9 ... DISCIPLINAHY PHOCEEDI+~·us - SALES DURING PHO HI BI TED HOURS IN. 
VIOLA'IION OF LOCAL REGULATION ~ SALE- DUHING PROHIBITED HODES IN 
VIOLAT'ION OF RULE 1 OF STATE REGULATIONS NO~ 38 - SEPARATE 
VIOLATIONS·- LICENSE SUSPENDED.FOR-30 DAY~, L~SS 5 FOR PLEA. 

In .. the Matter of Disciplin~ry 
Proceedings against 

ROBERT TROMBLEY 
T/a WONDER B1-rn. 
135 Hamilton, Avenue 
Seaside Height;J, N. _·Jo, 

) 

) 

) 

) 

Holder of Plenary Retail :Consump..:.. ) 
tion Licens~ t-9~ issued by ihe . 
Mayor ·and Borough Council of the ) 
Borough of Seaside Heightso 
- - - - - ~ - - - - ·- - - - - - - -. ' 

Robert Trombley, Defendant-licens~e, Pro Se. 

CONCLUSIONS 
AND ORDEH 

Edward F. Ambrose,. Esq_o, appearing for D0'partment of Alcoh:olic 
' Beverage Controlo 

BY THE COMMISSIONER: 

' , n'efendant pleads guilty to the following 

. n1·. On August 22, 194?, you sold, served, ·delivered ·and 
_allowed, permitted and suffered the ~ale, $ervice and delivery 
of alcoholic beverages .and allowed the consumption of such -
bev(~rages on your ~licensed premises be11ween 2: 00 a .. m<> and ,7~ 00 
a.m., in violation· of Section 8 of Ordinanc_e adopted by the 
Mayor and Boroi;lgh council of ·the· Borough of -Seaside Heights on 
May 18, 19400 ' 

J 



11 2. On Friday, August. ~.::2, 1947, at/about 3: 55 a om .. , you 
sold and delivered and allowed, per~itted and· suffered the 
sale arid delivery" of an alcoholic beverage at retail iri its 
original container for consumption· off'· the licensed premises, 
thereby violating Rule 1 of State Regulations No .. ·3ff, whi-ch 
prohibits any such sale or delivery before _8:00 a.m. or after 
10:00 p._m. orL weekdays.· .. " 

·The departmental.file in the instant case discloses that. on 
Friday, August 2~, 19417, drinks v,rere sold to numerous customers long 
aft.er 2:00 aom .. At 3:56 a.m .. ;; ABC investigators-purchased two drinks 
of alcoholic· b;2verages on defend.ant's licensed premises. At or about 
the same time one of the ABC agents purchased· a bottle of whiskey 
from the, defendant for off-prc~~11ises c_onsumption. 

Defendant has_ no previous' ad judica·t~d ·record.. The_ two viola~ 
' tions constitute t-vvo separate offenses.. ·Cf. y@_ne v. United States 9 

138 F o 2d 1 o Each :offens0 carrle_s a uinimum suspension of fifteen 
days,· making a total suspensi.on of qef0ndant '· s license for a period 
of thirty dayso Five days will be remitted for the plea entered 
herein, leaving a net suspension of tvve.nty-fi ve days. Re Healey, 
Bulletiri 600, It~m ·4o . 

Accordingly, it is; on this 20th day of Nci~ember, ~9~7, 

ORDEHED that Plenary, Retail Consumption J.Jice11se ·c~9, issued by 
the Mayor and Borough Council of the Borough ,of St~aside Heights to 
Robert Trombley, t/ a Wond~r Bar,· ·ror prea1ises 135 Hamil ton Avenue, · 
Seaside Heights be and the same is hereby suspended_ for a period of 
twenty-five (25~ days, effective at ,2:00 aom. November 28i 1947, and 
terminating at 2:00 a.111. Decertlber _2~5, 19470 

' -

ERWIN Bo HOCK 
Cammi s siont.:;r. 

10. STATE LICENSES - NEW APPLICATIONS FILED. 

United Distil~ers· of A~1erica, Inc." 
350 Fifth Ave. 
Nevv Yorl{, No· Y. 

Application for Plenary Wholesale License filed November 20!) 1947" 

Chicago Expressi Inc .. 
. 507 West Sto 
New Yor1~;;. N. Y 0 

Ap:plication for Tr~nsporta tion 1.icenst:~ filE;;d. November 24, 1947 o 

New Jersey SE LSrMary 


