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WRIT OF REPLEVIN. 

THE STATE OP NEW J ERS,EY TO THE SHERIFF OF THE 
CouNT-r OF CAMDEN, GREETING: 

We command you that if F. Bedell 
Wills and Michael G. Garrity, co-part-

( SEAL) ners trading as '' Consolidated Truck-
ing Con1pany'' shall make you secure, 
you cause to be taken and delivered to 10 

them, 1 Blaw-I{nox 65-ton hopper type bin, all steel, 
,vith 4-opening bottom and 2-cover plates; 1 #200 
Blaw-Knox Batcher and 1 #201 Blaw-Knox Batcher, 
with double gate arrangement-wide discharge, 
which Camden Lime Company unjustly detains from 
them as is said; and that you summon the snid 
Camden Lime Company to answer the annexed com-
plaint of the said F. Bedell Wills and Michael G. 
Garrity, co-partners trading as Consolidated Truck-
ing Company, in an action at law in the Camden 20 
County Circuit Court; and that you notify the said 
Camden Lime Company that unless it files 'its an-
swer to said complaint with the C1erk of the said 
Circuit Court at Camden, New Jersey, within twenty 
days after service upon it of this writ and the an-
nexed coll.!plaint, the plaintiffs may proceed in tho 
suit and j'ndgment may be entered against it. 

Witness, HONORABLE RALPH W. E. DoNGES, Judg e 
of the Camden County Circuit Court, at CamdenJ 
this 18th day of February, 1926. 30 
Louis B. LE·Duc, WILLIAM D. BROWN, 

Attorney. Clerk. 



2 Compla ,int 

COMPLAINT. 

CA1'1:DEN COUNTY CIRCUIT COURT. 

F. BEDELL Wrr,ts and JVIr-
1'0 CB:AEL G. GARRITY, co-

partners t r a 'd i n g a s · 
CoNsotirbATEb TRucKr~G, 
COMPANY, 

Pla ,intiffs, · 
v. 

CAMDEN LrME Co MP ANY, 
Def'end ·ant. · 

Action at Law. 
Complaint. 

Plaintiffs ., F. Bedell Wills) 'Of Haddon'field, New 
J ers 'ey, and Michael G. Garrity, of Gloucester City, 
New J ers ·ey, co-partners trading as Consolidated 
Trucking Gorripahy, s:ay: 

1. On or about December 10, 1925, plaintiffs were 
and ever since have be·en the '0wn 1e!J'.'s· 'of the follow-
ing goods and chattels -, to wit: 1 Blaw-Knox 65-ton 
hopper type bi11-, -all ste ·e1, with 4-op·eni'ng bottom and 

30 2-cover plates .; 1 #2'00 Bia.w-Kn0,x B'a,tcher and 1 
#201 Blaw-Knox Batch 'er, with double g'ate · arrange-
ment-wide discharge. 

2. On or about that day plaintiffs were and ever . ' since haye been, lawfully entitled to the immediate 
possession of the said goods and chattels. 

Complaint 3 

3. On or about that day, defendant wrongfully de-
tained the said goods and chattels on or near its 
wharf on the Cooper River in Camden, New Jersey, 
from the possession of the plaintiffs, and has ever 
since wrongfully detained and still wrongfull y de-
tains · the same. 

4. Plaintiff demands possession of the said good s 
and chattels and $2500 damages for their detention, 
or in case they cannot be returned to the plaintiffs, l O 
then $2500 damages for their value and $2500 dam-
ages for their detention. 

Lours B. LEDuc, 
Attorney for Plaintiff s . 

20 

30 
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4 Answer and Coiinter-claim 

ANSWER AND COUNTER-CLAIM. 

CAMDEN COUNTY CIRCUIT COURT. 

F. BEDELL WILLS and lVIr-
CHAEL G. GARRITY, . co-
partners t r a d i n g a s 
CONSOLIDATED TRUCKlNG 
COMPANY, 

Pla .intiff s, 
v. 

CAMDEN LnvrE Co MP ANY, 
Def enda -nt. 

Action at · Law. 
Answer and Counter-

Claim. 

. Defendant, Camden Lime Company, a corpora-
t~on of the. State of New Jersey, having its prin-
cipal office 111 the City and County of Camden, says 
that: 

1. It denies the truth of the matters contained in 
the complaint. 

2. It d~nies that the property claimed is subject 
to replev1n, as the same is permanently attached to 

30 the freehold. 

3. Defendant reserves the right to move before 
the Court, at the trial of this cause fo strike off 
said writ and complaint on the ground' that the prop-
erty sought to be reple vied is not personal prop-
erty, but is permanently attached to the lands of 
the Camden Lime Company. 

Reply and Answer to Counter-cla.im 5 

By way of counter-claim against the plaintiff, de-
fendant says that: 

1. At the time of the alleged taking it was and 
still is the owner, and entitled to the immediate pos-
session, of the goods and chattels described in the 
complaint. 

Defendant demands possession of the said goods 
and chattels and five thousand dollars damages. 

WESCOTT & WEA VER, 
Attorneys for Defendant. 

REPLY AND ANSWER TO COUNTER-CLAIM. 

CAMDEN COUNTY CIRCUIT COURT. 

F. BEDELL WILLS and Mr-
CHAEL G. GARRITY, co-
partners t r a d i n g a s 
CONSOLIDATED TRUCKING 
COMPANY, 

Plaintiff's, 
v. 

CAMDEN LIME COMPANY, 
Defendant. 

Action of Replevin. 
Reply and Answer to 

Counter-claim. 

Plaintiffs deny all the allegations of the defen-
dant's answer and counter-claim. 

Lours B. LEDuc, 
Attorney for Plaintiffs. 

10 

20 

30 
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6 Test ,irnony 

rrEJSTIMONY. 

CAJVIDEN CIRCU IT COURrr. 

1~1 • B.1.-mELL WILLS and Mr-
CHAEL G. GARRITY, 

Plaintiffs, 
v. 

CAMDEN LIME COMPANY, 
Defendant. 

APPEAHAN CES : 

Action at Law. 

May 20, 1926. 

For the plaintiff s, Lours B. LEDuc, EsQ. 
For the defendant, WESCOTT & WEAVER, EsQs.. 

Before DONGES, J., and a jury. 

(Mr. LeDuc opens the case for the plaintiff to 
the jury.) 

(l\1:r. >ilv eaver opens the case for the defendant to 
the jury.) 

Michaet G. Ga,rrity-Direct 

THE CASE FOR THE PLAINTIFF . 

MrciHAEL G. GARRITY, sworn. 

By :Mr. LeDuc: 

Q. Mr. Garrity, where do you live, sir1 
A. 212 Mercer Street, Gloucester. 

7 

Q. Are you a member : of the firm known as the 1 O 
Consolidated Trucking Company 1 

A. Yes. 
Q. The plaintiff iri this cause 1 
A. Yes. 
Q. A1id who is the other partner that composes • 

that firm 1 
A. ~- B. Wills, I think-right. 
Q. What is the business of this firm 7 
A. VVe have trucks that engage in hauling road 

an~ street materials, mostly, trucking of any kind. 20 
Q. Were you organized and operatin g in the early 

spdng of 19251 
A. Yes, sir. 
Q. And did you have occasion to bid for the con-

tract with the City of Camden for the delivery of 
street materials 1 

A. Yes, sir. 
Q. In that year1 
A. Yes. 
Q. "yyith what resuits T .30 
A. Well, we were the low bidders. 
Q. And did you as a result enter into a contract 

wit,h the City of Camden 1 
A. We did. 
Q. Now, I show you a paper writing and ask you 

to look over that and tell me what it is. 



8 Michael G. Garrity - Direct 

A. This is the contract, the agreement. 
Q. Just a minute; I will ask you look over this 

page that I am handing you and tell me what that is. 
A. Those are the specifications made by the city 

to the con tr acting bidders. 
Qi. Which accompanied this contract 1 
A. Y'es, sir. 

JYir. LeDuc: I think . we will, attach the two · to-
t O gether and offer them as one E~hibit. These are 

offered. 

20 

( Said paper is marked Exhibit . Pl.) 

J\1r. LeDuc: I will ask you, Mr. Weaver, to pro-
duce the contract with the Camden Lime .. 

(Said paper is produced and handed to examining 
counsel.) 

. . 
Q. Now, l\1r. Garrity, do you know who . secvred · 

the contract with the city for the sale or furnishing . 
of the materials for street construction 1 

A. Yes, sir. 
Q. The materials that you were to deliver1 
A. Yes. 
Q. Who 1 
A. The Camden Lime Company. 

30 l\1r. LeDuc: I offer in _,evidence the conCtract of 
the City of Camden with the Camden Lime ompany 
including the specifications attached thereto and ask 
that it be marked. I will not offer, JYir. Weaver, this 
purchase order or the bond because that is imma-
terial. 

JJi ichael G. Garrity-Direct 9 

¥r. Weaver: All right. Do you mark them fo:i; 
identification 1 

1\1:r. LeDuc: No, I offer them in evidence. ( Said 
paper is marked Exhibit P2.) 

Mr. LeDuc: I want to read certain ~eetions of 
. these contracts to the jury. In the first place, the 
contract with the Ca:qiden Lime Company provides 
hat the Camden Lime will furnish and deliver spe- 10 
cial mixture for the year 1925 all in accordance 
with the specifications attached hereto, and the spec-
ifications include this: '' The bidder must have mea-
suring boxes of such type that same , can be adjusted 
for one bag, two bag or three bag batch; that is, the 
box must be capable of being adjusted to deliver 
three cubic feet, six cubic feet or nine cubic feet of 
sand, also six cubic feet, twelve cubic feet or eighteen 
cubic feet of stone or pebbles. These boxes must 

20 be so made that same can be adjusted in the specified 
time of not over two minutes. All boxe s must ob• 
tain the exact amount called for.'' 

Now, in the contract Exhibit Pl with the plaintiffs, 
'' The party of the first part',_ . the Truckin g Com• 
pany or partnership-" agrees with the city that it 
shall and will haul during the year 1925 all in ac-
cordance with the specifications attached hereto." 
These specifications provide: '' First, paragraph 
one. Description of work. The work to be done 
calls for the furnishing the necessary number of 30 
two and a half and five-ton trucks for hauling san<l, 
stone and cement from bins to point of operation.'' 
In paragraph two the trucks are described. Para-
graph three, "Loading. The trucks shall receive 
from the bins first the necessary amount of stone 
for each compartment, then proceed to the bins and 



lo Michael G. Ga.rrity-Direct 

receive the necessary amount of sand for each com-
partment. Then proceed to the cement car where-
ever the same may be placed, and receive the neces-
sary amount of cement. This material shall then be 
hauled to the point of operation, the material from 
one compartment dumpe,d into the skip of the 
mixer,'' and so forth. Paragraph eight I want to 
read: '' Bins. The contractor will be required to 
furnish his own bins for loading sand and stone.'' 

10 The rest of it is not so important. Now, the dates 
of these contracts-the contract with the Caindei1 
Lime is March 26, 1925, and with the :plaintiffs April 
9, 1925. 

Q. Now, Mr. Garrity, when you had secured this 
contract, when you had been advised that you were 
the low bidder, 1 take it the contract was signed 
sometime after that, wasn't it 1 

A. Yes, sir. 
Q. Did you get in touch with the Camden Lime 

20 Company? 
A. Yes. 
Q. Whom did yoii see at that company 1 
A. I first called on :Mr. Heinlein, Sr. 
Q. Yes, and what was said by you to t!ir. Hein-

lein, Sr., on that occasioo 1 
A. I mentioned my business to hIIIi, and we talked 

a little bit about i it, and he referred me to Mr. Hein-
lein, Jr.; he s~ys that anything ·, any arra:hgemeiit 
I made with Mr. Heinlein, Jr., would be 0. K. We 

30 chatted, I guess, for an hour or more and talked 
about my age,-talked about immateriai stuff-I 
don't recall, but I bid him goodbye, and Mr. Hein-
lein, Jr., was not then in the building. Latet, I don't 
recall now whether it was that evening or the next 
morning, I met Mr. Heinlein, j r., in his office; Mt. 
Wills was with me at the time, my partner, F. B. 
Wills. 

Michael G. Garrity-Direct 11 
Q. Just a minute, you are going on to another 

conversation. Before you leave this first conversa-
tion. with Mr. Heinlein, Sr., was anything said as to 
the supplying of a bin for the contract with the 
city1 

A. Why, Mr. Heinlein, Sr., I don't think allowed 
me to go into detail when he found out what --
It seemed he understood that we were to be the con-
tracting hauler, and he simply stopped :µie and re-
ferred me to Mr. Heinlein Jr., as I recall it. I don't 10 
tp.ink I had time tq tell Mr. Heinlein, Sr. 

_Q. Now, had you at this ti~e of your conversation 
with Mr: Heinlei11, Sr., made any preparations for 
ordering bin 1 

A. Yes. 
Q. You had1 
A. We had. 
·Q. What had you done1 
A. We had orde-red a bin. 
Q. What kind of bin 1 20 
A. A Blau-Knox loader, new. 
Q. How did you come to select that type of bin 1 

Had you had ;:tny conversation with any one from 
the Camqen Lime in regard to that 1 

_A. Previoiis to that talk was my partner's talk 
with young Mr. :fl:einlein. 

Q. Oh, your partne~ had a talk with young Mr. 
Heinlein 1 

A. Yes. 
Q. At which you ¥7"ere not present 1 30 
A. No, sir, I don't recall being present. 
Q. ow, then, you went back you say after this 

talk with Mr. Heinlein, Sr., either that day or the 
next day, you can't recall which, and had a talk with 
Mr. Heinlein, Jr. 

A. Yes. 



10 

12 Michael a.· Garrity-Direct 

Q. At that time had your bin been delivered to 
you or not1 

A. Yes, sir, the bin was in the Pennsylvania yard. 
Q. In the Pennsylvania yard-all right. Now, do 

you recall the date when you had this conversation 
with Mr . Hein lein, Jr.? 

A. No, sir, I cannot. 
Q. Very well; now, will you state what was said 

on that occasion? 

:Mr. Weaver : I object to that, if the Court please. 
Now, there is a written agreement in this matter, 
and if these convers ations tend to vary the terms 
of this writte n instrument they are inadmissible, 
and jf they are prior to the making of the agreement 
they are inadmiss ible on the ground that the minds 
of the par ties had met in the agreement. 

~Phe Court: But it does not yet appear that there 
?Q· -- is a wrjUen agreement. 

1\Ir. Weaver: I know, but if he is to be permitted 
to get in these conversations that are inadmissible 
in this way, we are going to take up an awful lot 
of time and there is nothing left for me but to move 
to strnrn them out when the agreement appears. 

The Court: I suppose that is so; l suppose we 
have got to proceed in an orderly way until it ap-

30 pears that there is a written agreement. 

( Question repeated. ) 

A.- I called on young Mr . Heinlein. 

lVIr. Weaver:. Have you got the date fixed here1 

Michael G. Ga.rrity-Direct 13 
lVIr: LeDuc: No, he was not able to fix the date. 

Q. Can you say what month it was in, Mr. Gar-
rity, about what date it was ? 

A. It was in A.pril, wasn't it? I can't recall the 
date. 

Mr. LeDuc: We will fix that later, Mr. Weaver. 

The Court: Very well, proceed. 10 

The Witness: I .called on Mr. Heinlein, Jr.; my 
partner, Mr. Wills, was with me. We sat down 
over at Mr. Heinlein's desk, the desk I noticed he 
always used; after that I had been in there a num-
ber of times. We sat over in the corner at his own 
desk, and I told him we were ready to place our 
Blau-Knox loader and he told me that we would 
have to make a written agreement that the Blau-
Knox loader become the property of the Camden 20 
Lime as soon as it was set up on their premises. 
I says, "What do you mean, Mr. Heinlein-do you 
mean that we are going to give you our new Blau-
Knox loader?'' '' Oh, no, no,'' he says, '' the Camden 
Lime Company require that any machinery set up 
on their premises-require that so that any machin-
ery set up on their premises will be -under their 
control;; they want to have full control, and," he 
says, "later we will fix a rental, and at the expira-
tion of your contract we will have a settlement.'' 30 
I think that is word for word. 

Q. Well, now, what didj you say to that? 
A. Well, then, I said, '' All right," if he wanted 

it for that purpose, in order to have control, that 
we would agree to that, not to give him our loader, 
to ~ive him control. · 



14 Michael G. Garrity-Direct 

Q. What was said, if anything, about who should 
set up the loader or bin? 

A. There was nothing said; we int~ndeq. to set 
it up. We bought it and hauled it UJ? tp.e~~ and in-
tended to set it up; there was nothing said abput 
who would set it up, erect it. 

Q. Now, something has been said about a w7it-
ing; do you know anything about that? someth~ng 
that was signed by 1\tir. Wills T . 

1 O A. I sat here and Mr. Heinlein here anq. Mr. Wills 
there (indicating) and he dictated. 

Q. Who is "he?" . 
A. 1\tir. Heinlein dictated a :µote to Mr. Wills a:~4. 

1\tir. Wills wrote it there. I thought it was a-what 
I vvould call a skeleton dictation or something that 
he wanted us to sign and deliver in agre~ment wit~ 
this full contro l that they wanted, and I didn't knq~, 
but I found that Mr. Wills signed that longh~nd 
note that he wrote there. I didn't see it; I did J?-P.t 

20 know what was in it; I have never seen it, th~t :µo.t~ 
that was wJitten at his desk. . 

Q. Now, what happened with regard to the setting 
li.p of the motor or bin after this conversation tJi.~t 
you have described? I think you Sf\.~d that tp.~ 
loader or bin had been delivered by you to the pl~p.t 
or the property of the Camden Lime Co~pany-w~:;; 
that correct? 

A. We took our own truc~s, two trucks, two larg~ 
trucks to the Pennsylvania yard, loaded this stuff 

30 on them, hauleq it up and placed it where the Cam-
den Lime directed. I did not go with the trµck~ 
and did not assist at the unloading, but I was , down 
a while in the morning when they were loading the 
Blau-T{nox loader in knocked down conditiqn in our 
trucks. 

Q. And was the loader set up 1 

Michael G. Garrity-Direct 

A. The next day --

~rhe Court: Was it set up? 

Q. Yes or no. 
A. No. 
Q. Was it set up at all 1 
A. Not by us. 
Q. By whom was it set up 1 

15 

A. By the Camden Lime. J 0 
Q. Did you give the Camden Lime authority or 

instructions in regard to setting it up 1 
A. I did not. 

· Q. Can you tell us what the cost of this bin was f . 
A. The cost of the bin 1 
Q. Yes, did you pay for it? Excuse me-str ike 

that out. Did you pay for this bin 1 
A. Yes, sir. 
Q. What did you pay for it? 
A. Fifteen hundred and seventy dollar s. 20 
Q. Were there any other costs in connection with 

its delivery? · 
A. Yes, sir, there was a freight cost of fifty-two 

dollars. 
Q. Any- other cost connected with its delivery to 

the premises of the Camden Lime ? 
A. Our own cost of sixty dollars. 
Q. For moving it? 
A. For moving it. 
Q. Now, did you proceed after that to make de- 30 

liveries under your contract with the City of Cam-
den 1 

A. Yes, sir. 
Q. When was that contract completed ~ 
A. In early December. 
Q. Of last year~ 
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16 Michael G., Garrity-Dfrect 

A. Of 1925; I don't recall the date. 
Q. I think I would like you to describe briefly~ 

J\tir. Garrity, just how this bin or loader worked so 
the jury will know just exactly how it was operated. 

l\t[r. Weaver: I object; what difference doer. that 
make how the machine operated? 

The Court: How is it materiaU 

Nir LeDuc: I think it is simply interesting to 
know; possibly it is not material. 

. ' 

The Court: Well, then, don't let's take time -1o 
do that. 

l\t[r. LeDuc: Very well, the question is withdrawn. 

Q. Did you have a conversation with any one at 
20 the Camden Lime Company after the completion of 

this contract? 
A. No, sir. 
Q. In December of last year? 
A. Yes, sir, at the completion of the contract. -
Q. And with whom? 
A. With Mr. Heinlein, Jr. 
Q. What did you say and what did he say .on that 

occasion ? 
A. I told him I up to settle with them, final settl-e-

30 ment about the Blau-Knox loader, about our Blau-
Knox loader-that is the way I put it. · 

Q. Yes; what did he say 1 
A. Why, he says, "That Blau-Knox loader be-

longs to the Camden Lime, and,"' he says, "you 
owe us $190.00 for erecting it." 

Q. Was anything else said 0l 

Michael G. Garrity- ·Direct 17 

A. Well, it kind of struck me-it struck me hard, 
in fact, I says, "Well," I says, "that is a kind of 
surprise, but,'' I says, "it is all right, but I tell you, 
Mr. Heinlein, I don't think I will let you-I am 
going to think it over but I don't think though L will 
let you keep our Blau-Knox loader." 

Q. What did -he say to that 
A. He said, "All right; don't -you recall signing 

a letter?'' I believe he called it. I said, '' I recall 
sitting down over there with you and you telling 10 
me that you wanted control right over there at your 
desk, Mr. Heinlein, you and I and Mr. Wills, that 
letter.'' '' I will get the letter,', . he says. I says, 
"You don't need to get it, I recall it, but,"' I says, 
"you told me that that was for the Camden Lime to 
·have complete control of any machinery erected on 
their property, and that you would fix a rental later 
and at the expiration of our contract there would be 
a settlement." That was about all we said. 

Q. Where is the bin now? - --20 
A. It is still on the Camden Lime's property; 1 

saw them loading trucks there recently. 
Q. How has that bin set up, briefly, Mr. Garrity-

how does it rest on the ground? 
A. It is about twenty feet high, sets on four legs, 

room to back under it with a large trucic You pull 
a string, and you get the right amount _ of sand and 
you pull another one and you get the right amount 
of gravel. 

Q. What I meant was, how was it set on the 30 
ground? Is it fastened on the ground or not ? 

A. It sets on two twelve by twelve , blocks-it may 
be less or more-but on two big stringers. 
- Q. What is the material of those blocks? 

A. Wood. 



18 Michael G. Garrity-Cross 

Cross-examination. 

By Nir. Weaver: 

Q. Mr. Garrity, you said, you have testified that 
you saw 1\1r. Heinlein, Jr., in December! 

A. Yes, sir. , '· 
Q. You were talking to him about the bin 1 
A. Yes, sir. 

1 O Q. You have testified that you said to him you 
did not think that you were going to let him keep 
that bin? 

A. Yes, sir. 
Q. Now, why did you say that 1 

· A. Because he said it was his. 
Q. Well, didn't you know it was their propertyi 
A. No. Did I know it1 
Q. Yes, didn't you know it was their property1 
A. No, sir, I knew it was not their p'roperty. 

20 Q. Now, were you present the day Mr. Wills wrote 
the letter I show you 1 

A. I was present the day he wrote afletter. · 
Q. Did you hear what was said 1 
A. I heard it back and forth, a little of it; I didn't 

give it much attention, thought it , was a skeleton 
being framed up for later. 

Q. Your interest was involved 1 
A. Yes; sir. 
Q. And you pay attention when your business 1.cl 

30 of a nature such as this was 1 
A. Yes. 
Q. You pay very close attention, don't you 1 
A. Yes, sir. 
Q. Now, do you recall whether this letter stated, 

''Dear Sir-

Michael G. Garrity-Cross .19 

Mr . LeDuc: Just a minute, if the Court please; I 
object to the reading of the letter before the jury. 
It is not in evidence yet. 

The Court: I suppose he may be cross-examined 
about it. I suppos~ • he may be asked whether or not 
in his presenc~ certain things were not stated and 
put in the paper. 

Q. Did you hear this read in your presence : 10 
'' This is to advise that we are ready to place --

Mr. LeDuc: Just a minute; I think it should be 
shown that two words appear, one being stricken out 
and the other one written over. 

:Wir. Weaver: I will read the letter as it was orig-
inally: '' This is to advise that we are ready to 
place a Blau-I(nox bin at your Federal Street wharf 

" 20 

Mr. LeDuc: The word "your" does ;not appear 
on the original. 

Mr. W.eaver: I understand that; I am not reading 
that. I beg your pardon-" at Federal Street wharf 
as per our conversation with you this date. It is 
understood that the bins are to become your prop-
erty as soon as placed on the ground. Yours truly, 
Consolidating Trucking Company, F .B. Wills, man- 30 
ager. '' Did you hear that read there in your pres-
ence on that day· 1 

A. No, sir. 
Q. You did not1 
A. No, sir. 



20 Michael G.-Garrity-Cross 

· Q. You were there! 
A. Yes. 
Q. Mr. Wills was present Y 
A. Yes. 
Q. What were you doing! 
A. I was sitting on this side. That was a very 

quiet conversation. It seems to me that they read 
it and I recall part of it; it was not read out as you 
read it now. My partner --

1,0 Q. Now, don't you recall --

1\!Ir. LeDuc: I think he had not finished, Mr. Wea-
ver. 

Q. Go ahead-your partner what? 
A. l\1y partner and lVIr. Heinlein attended to that, 

as I u1iderstand it; as I was getting it, Mr. Heinlein 
was dictating it and I presumed it was for us -to 

ZO take to our office and write on our letterhead in · 
typewritten form as they had that and to be deliv-
ered; in fact, young Mr. Heinlein said that was to 
be done with the letter, delivered to them. 

Q. Now, then, is it not true, that at. that -time, you 
being present, that Mr. Heinlein, Sr., objected to the 
form of that letter? Did you hear him ·object to the 
form of that letter as I read it? 

A. Mr. Heinlein, Sr.? 
Q. Yes? 
A. I don't recall Mr. H.einlein, Sr., objecting at 

30, no time to anything or anybody objecting at that 
time to the form of that letter. There was nobody 
there to object. 

The Court : Well, did anybody? 

The Witness: No. 

Michael .tJ. Garrity-Cross 21 
Q. Now, isn't it true right at that time, on that 

day, that Mr. · Heinlein, Jr., called your attention to 
the fact that there was certain wording in that let-
ter that did not meet with his approval-isn't that 
right 

A. No. 
Q. Nobody called your attention to that 1 
A. No, sir. 
Q. You were there? 
A. Yes. 10 
Q. Mr. Wills was there! 

··A. Yes, sir. 
Q. So you recollect nothing further about that 

letter 7 
A. Than what I have mentioned? 
Q~ Than what you have testified? 
A. No. 
Q. Now, isn't it true, Mr. Wills, at that very time 

or just subsequent to that that there was a letter 
prepared changing the original letter, following the 20 
suggestions in pencil mark which are as follows --

Mr. LeDuc: Just a minute; is this the letter that 
was signed, executed and delivered that you are 
referring to! 

Mr. Weaver: Yes. 

--Mr. LeDuc: That you are about to read? 

Mr. Weaver: Yes. Well, I can ask him, is that 
30 

your signature, Mr. Garrity~ 

The Witness: Yes, sir. 

Q. That is your signature? 
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A. Yes. 
Q. Now, immediatel y subsequent to the conversa-

tion which took place in your presence, as I under-
stand, was not this letter prepared to meet the ob-
ject ions mad e by the lime company or some one rep-
resenting them to the former letter-look · at it, 
April 2nd. 

A. Yes, sir . 
Q. An d .that is your signature1 

1 0 A. Yes , sir. 
Q. Wasn't thi s lett er submitted to you 1 
A. Somet ime aft erward. 
Q. On the same day! 
A. No, sir. 
Q. Not the sam e day! 
A. No, sir. 
Q. We ll, I hav e no doubt you want to be correct 

in this matter . Won't you look at the dates on, both 
of these letters , April 2nd. 

20 A. Yes, sir , I was notified two different times by 
lawyer De1VIaris to pl ease come up and sigr1- this 
letter . It was at least two weeks after this or more 
when I went up and sign ed that. 

Q. You did sign this letter as you have stated f 
A. Some weeks afterward. 
Q. Well, did you sign it or not T 
A. I did . 
Q. Now, the n, it r eads as follows: "This is to 

advise that we ar e r eady to erect a Blau-Knox bin 
30 on your Fe der al St r eet wharf as per our conversa-

tion with you thi s dat e. It is understood that this bin 
is to become your propert y, as soon as erected on 
the gro und. Yours trul y, Consolidated Trucking 
Company by F. B. Wills and M. J. Garrity." Is 
that 1\1r. Wi lls ' sign ature ! 

A. Yes, sir. 
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Q. You signed that letter 1 · 
A. Yes, I understood it as per our conversatio n, 

as I stated, sir. 
Q. Well, was that your conversation 1 
A. As tmr our conversation. 
Q. Is that your conversation: '' It is understood 

that this bin is to become your property as soon as 
erected on the ground 1 ~' 

A. As per our conversation, yes. 
Q. That is not your conversation, is it-that did 10 

not express your conversation! 
A. That was Mr. Heinlein's dictation; I signed it 

as per bur conversation. 
Q. You can answer this question: This does not 

represent your conversation, does it 1 
A. Yes. 
Q. It does 1 
A. Yes, sir. · . 
Q. Now, is it not true, :.M:r. Garrity, that you c?ul (.t 

not have obtained the contract that you obtaine d 20 
with the city unless you could erect thi s Blau- Knox 
b. . °l 

111. 

Mr. LeDuc: I object to that; the contract speaks 
for itself. I don't think his estimate of nece ssit y is 
relevant. 

The Court: I suppose so; the contract requir es, 
I suppose, the erection of it. 

Q. Had you any other place to erect this bin than 
on the land of the Lime Compan y l 

Mr. LeDuc: I object to that for the sam e r eason. 
.The Court, The objection is overruled; . I think 

that may be answered. 

30 
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Q. Could you have erected the bin anywhere else f 
A. Not unless somebody else furnished the stuff. 
Q. Then you could not have got the contract could 

you, unless you had obtained the permission of the 
lime company to put this bin on their land I 

l\!Ir. LeDuc: I object to that. 

The Court: I think that may be answered. 

(Exception noted for the1 plaintiff.) 

A. Yes, sir, I could have got the contract. 
Q. Without erecting it on the lands of . the lime 

company1 
A. Yes. 
Q. Where would you have erected it 1 
A. As a citizen, I would have made the city buy 

their sand and lime from somebody that did not 
20 require that. 

Q. Well, the lime comp_any already had the con-
tract; how would you have controlled the city au-
thorities in that respect 1 

· A. United we stand ; I think if they sell the city 
sand and lime they have to furnish a way for the 
city to get it. 

Q. Now, Mr. Garrity, you signed this letter here 
willingly, didn't you 1 

A. Yes. 
30 Q. Nobody forced you to sign it? 

A. No, sir. 
Q. You were very glad to sign it, weren't you 1 
A. Yes. 
Q. Because you wanted to get along with · your 

work, didn't you 1 
A. Yes, sir. 
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Q. And the contract at least looked profitable to 
you, didn't -you 1 

A. Yes, sir. 
Q. Whether you made money out of it or not, that 

is none of our affairs, but at that time you were 
enough attracted by the work to be: done by the city 
to make a bid for the work, weren't you 1 

A. Yes. 
Q. And you knew · at that time that you had to 

erect this piece of machinery, didn't you 1 10 
A. Yes, sir. 
Q. So you went into the operation with your eyes 

open1 
A. Yes. 
Q. Nobody made any remarks to you that tended 

to deceive you in any respect! 
A: No, sir. 
Q. Nobody deceived you in any way, did they 1 
A. No, sir. 
Q. Now, when did you finish your work there- 20 

when was this bin erected in the first place t 
A. In April. 
Q. And how long did you use it 0? 
A. Until December. 
Q. Of the same year t 
A. Of the same year. 
Q. That was nearly eight months 1 
A. Yes, sir. 
Q. And all that time, to carry out your contract, 

you were using this bin 1 30 
A. Yes. 
·Q. And you were using the lands of the lime com-

pany, weren't you t 
A. Yes, sir. 
Q. Was it not explained to you by the city offi-

cials that it was necessary to have this bin erected 
and have it erected promptlyt 
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Mr. LeDuc: I object to that; explanations by 
the city officials are not relevant in view of the con-
tract with the city. 

The Court: I think it all goes to the question 
of the reasonableness of this contract, whether it 
was made. 

Mr. LeDuc: Are we going to interpret reason-
IO ableness by hearsay testimony of certain _ city offi-

cials who are not produced here 1 

20 

·30 

The Court: No, this witness is asked now whether 
speed was not necessary. He may answer the ques-
t . I 

1011. I 

Mr. LeDnc: That is a question, I suppose, that is 
regulated by the terms of the contract. 

The Court: I suppose that is true. 

l\Ir. 1/Veaver: I call on the other side for the orig-
inal of this letter if you have it. This is a letter 
dated April 2nd, addressed to the Cons-olidated 
Trucking Company by the Camden Lime Company. 

1\1:r. LeDuc: We haven't got that letter. 

Q. Do you recall receiving a letter iii these words 
addressed to your firm which is as follows: "We 
hereby acknowledge receipt of your letter of even .... - _., ... 

date. We will allow you to install an aggrameter on 
our Federal Street wharf at Cooper Creel{. It is . 
understood that this aggrameter will be of a type ac-
ceptable to us and suitable to city requfre:rhents for 
1925, and it will be used for Camden highway work. 
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Yours very truly, Camden Lime Company." Do 
yo1;1 remember receiving such a letter as that 1 

A. I don't recall receiving that letter. 
Q. I don't know whether I asked you or not-I 

show you this letter of April 2 signed by F. B. 
Wills which you say was dictated in your presence. 
:P,.o you remember seeing . the interlineations there in 
lead pencil made at that time? 

A. N_o, sir. 

(Letter last ref erred to is marked Exhibit Dl for 
identification. Letter Wills to Camden Lime marked 
Exhibit D2 for identification. Paper in form of 
letter signed by F. B. Wills and M. G. Garrity, 
dated April 2, 1925, marked Exhibit D3 for identifi-
cation.) 

By Mr. LeDuc: 

10 

Q. I will ask you to examine the letter marked 20 
Exhibit D2 for identification, bearing date April 2, 
1925, addressed to the Camden Lime Company and 
signed by Wills and Garrity, and t_o state whether 
or not that letter represents the conversation had 
by you, Mr. Wills and Mr. Heinlein. 

Mr. Weaver: I object to that on the ground that 
the letter is now before the witness and if the an-
swer tends to vary the terms-it . was after this 
letter was . written-and if it tended to vary .the 30 
terms of the written instrument before --

The Court: Yes, if it took place before this paper 
was written it seems to me that it is incoJnpetent, 
and if afterward it may be competent but the ~ime 
ought to be fixed. · 
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11r. LeDuc: If the Court please, in the first place 
these letters are · not in evidence and I do not think 
the objection is relevant in view of that; I think 
they have got to be part of the case, and in the sec-
on(\ place, is it not proper re-direct 1 Of course, the 
question J\/Ir. Weaver asked was whether or not 
that represented the-conversation, and I think I am 
entit led to carry that a step further and find out 

1 
O whether it represented the whole conversation. 

20 

The Court: Well, I think the fact that it is not yet 
in evidenc e may entitle him to examine. 

Mr . Weaver: Now, if the Court please, the way 
this case is being tried is such that permits him to 
get all these conversations in and I am not permitted 
to object when it is clear that there was a written 
contract . 

The Court: Your only remedy, I think, Mr. Wea-
ver, is on a motion to strike out. I think: after all it 
is a question the Court has got to deal with. 

( Question repeated.) 

The Court: I think I will permit him to answer 
that yes or no. 

A. J\/Iust I answer that 1 
30 Q. Yes or no. 

A. Yes. 
·Q. Now, did you understand the question 1 

The Court : I don't think you can cross-examine 
him. 
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The Witness: Well; I didn't think for sure - .-

The Court: Wait; you have answered the ques-
tion. 

Mr. LeDuc: Can't the _ witness continue that 1 l 
haven't asked him another question. 

The Court: No, his answer was yes or no and he 
said jes. 10 

Mr. LeDuc: I do not think it will do any harm to 
let him continue what he was going to say. May I 
have an exception 1 

(E ,xception noted for the plaintiff.) 

FLETCHER B. WILLS, sworn. 

By Mr. LeDuc: 

Q. Mr. Wills, you are Mr. Garrity's partner, a 
member of the Consolidated Trucking Company, 
aren't you 1 

A. ·Yes. 
Q. And you live where 1 
A. 127 West End Avenue, I-Iaddonfield. 

20 

Q. Do you recall having a conversation with 
either of the Mr. Heinleins in the spring of last 30 
year in regard to the contract of the City of Cam• 
den and the supplying of a bin for the purpose of 
measuring materials for that contract 1 

A .. Yes, sir. · 
Q. Will yqu state as nearly as you can when that 

was1 
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A. Why, we were the low bidder with the city-

The Court: Now, why go over that T That is all 
admitted, isn't it? 

Mr. LeDuc: No, all we want to know is the con-
versation. I want to know when it was, if h.e can 
state. 

Q. '\Vas it right after you had gotten your biq? 
IO A. Yes, I had never talked to Mr. Heinlein, :Sr., 

hut I went with Mr. Garrity and sat at his desk, 
young Mr. Heinlein, Jr., and we had the f ollowin~ 
conversation. Mr. Heinlein told us that as we were 
the low bidder on this job we are required to get a 
bin, as you know, I said, ''Yes.'' He said, '' Wha t 
kind of bin are you going to get?'' I said, ''Well, 
we have one, but it doesn't matter - we have one we 
can get but we will get any kind to suit your re-

ZO quirements." He said, "We have a Bla1:1-K:q.ox 
that we just put down there, and I would like to 
see you get one like that if you could. '' I saj_d, ' 'All 
right, we will buy one like that; we have got to have 
one any way, and use the other one that we have in 
mind.'' .So we immediately --

Q. As a result of that conversation did you buy a 
Blau-I{nox bin? · 

A. We did. 
·Q. And thereafter was that bin delivered to you 1 

. A. Delivered to the Consolidated Trucking Com-
30 pany at the Camden yard. 

Q. Did you then have a further conversation, you 
and Mr. Garrity, with Mr. Heinlein, Jr.? 

A. Yes, we did. 
Q. Will you state when that conversation was had. 
A. I don't remember, but I believe it was April 

ind. I 
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Q. And wha:t was that conversation? 

1Ir. Weaver: Now, if •the Court please, I object 
to that: It appears here definitely, admitted by Mr. 
Garrity, that there is a written agreement here. 
Now, notwithstanding it has not been offered in 
evidence, because, . of course, I cannot offer it in 
their case, this man should not be permitted, this 
witness should not be permitted to go on when the l. 

0 Court ln1ows bv the admission of Mr. Garrity that 
there is such ~- pa per-Mr. LeDuc should not be 
permitted to go on and examine. 

The Court : Well, I suppose after all there are 
several exceptions to the rule laid dow1:1 i1; N aum-
berg v. Young, and the effort here, I presume, will 
be to show that this paper is but a fragmentary 
part of the real con tract, and that being so the plain-
tiff I suppose ought to have an opportunity to show z.o that; then it is for the Court to say whether or not 
the paper is expressive 9f · the contract. I think I 
ought not to limit this testimony. 

Q. The question is, what was this conversation 1 
A. The second conversation? 
·Q·. Yes. 
A. I went in with Mr. Garrity to 1\'Ir. Heinlein's 

desk again, Jr., and we had a long talk, and it 
wouri,d up that 1\'Ir. F(einlein said, "Now that your 
bin is here and you are ready to place it on our 
ground and erect it, there must be a letter like this, 30 
that when you put any mac4inery on our ground 
that it becomes the property of the Camden Lime.'' 
Mr. Garrity said to Mr. Heinlein, . "D9 you mean, 
Mr. Heinlein, that we1 are going to give you ,our new 
Blau-Knox loader~,, . Mr. Heinlein said, "No, I don't 
mean that you are oing· to give me that loader, but 
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it is just customary in this way, that at the end of 
the year we will have some kind of settlement, when 
the contract is over, the payment of rental for the 
use of the ground or some sort,'' and 1\!Ir. Garrity 
said, "All right, we will take a chance," and we-I 
wrote the letter as Mr. Heinlein 1 dictated it to me in 
longhand. At the same time, Mr. Heinlein said, 
"vVill you write me-I will copy this letter- · will 
you write me another one on your own station-

1-0 ery and have it signed and brought up here?" 
I said, ''Yes.'' So we left, and we had another law-
yer at that time; I went around myself to see the 
lawyer. 

· The Court: Never mind that. 

Mr. LeDuc: That is not responsive either. 

Q. The contract was concluded when-when was 
20 your contract with the city finished? 

A. About the middle part of December. 
Q. Did you· set up this bin? 
A. No, sir. 
Q. Who did, do you know? 
A. The Camden Lime set up the bins. 
·Q. Had they been instructed by you to do that 1 
A. No, sir, the understanding with ris was that 

we were to erect our own bin and the letter that the 
Camden Lime sent us said that we were to erect it. 

30 · Q. Now, Mr. Wills, what has been your occupation 
for the last few years? 

A. Trucking. 
Q. Contractor? 
A. Yes. 
·Q. And have you in the course of your experience 

as trucking contractor had occasion to use these 
same bins in other operations? 
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A. Yes. 
Q. Do you know what the ordinary rental of these 

bins is? 

Mr. Weaver: I object. 

The Court: The objection is sustained. I do not 
think thatj is material. We are not dealing with the 
rental. 

. Mr. LeDuc: Well, if the Court please, I am claim-
ing damages, of course, for the use and detention of 
these bins. 

.The Court: Yes, but the rental has nothing to do 
with that. You said, "What is the reasonable value 
of the use of the land? '' and I suppose --

10 

Mr. LeDuc: Well; if I said "land" I meant of 
the bin; I will reframe the question to save time. 20 

Q. Are you able to state what the rental value of 
bins of this character are in the trade 1 

A. Only from other contractors that I have 
worked with. 

Q. And ,vhat is the rental value of a bin of the 
character in this case? 

Mr. Weaver: I object to that on the ground that 
he says that he does not know of his own knowledge 30 
only from other contractors that he has talked to. 

Mr. LeDuc: No, he didn't say "talked to" he 
said, '' been with.'' 
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By the Court: 

Q. How did you get your knowledge about what 
these bins rent fort 

A. Your Honor, I have be_en --
Q. How did you get your knowledge? 
A. Through other contractors. 

The Court: The objection is sustained. 

Mr. LeDuc: Does he mean through what other 
contractors told him 1 

The Witness : Yes, sir. 

The Court: That is what I thought. The objec-
tion is sustained. 

Cross-examination. 

By Mr. vVeaver: 

Q. Mr. Wills, you were anxious to get this coi1-
tract with the city, weren't you 1 
· A. I was. 

Q. Isn't it a fact nrst that that is your handwrit-
ing1 

A. The ink is, yes. 
Q. The ink is your handwriting1 
A. Not the lead pencil. 
Q. No, not the lead pencil. 

By the- Court: 

Q. Who inserted the lead pencil insertions 1 
A. I did not see the lead pencil; this is the first 

time I saw any lead pencil marks on the letter. 
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By Mr. Weaver: 

35 

Q. Isn't it a fact that you prepared this letter at 
your home, wrote it out in your own handwriting, 
and brought it to the Lime Company on the 2nd 
day of April, 1925? 

A. No, sir, it is not. That letter was written on 
Mr. Heinlein's desk on April 2nd with his dictation 
and my handwriting. 

Q. Which JVIr. Heinlein t I 0 
A. Young JVIr. Heinlein. 
Q. Now, when you submitted that letter, where-

ever it was written, was it not objected to by Mr. 
Heinlein, Sr.? 

A. No, sir, I have never talked to Mr. Heinlein 
Sr. ' 

Q. Was it not objected to by Mr. Heinlein, Jr., 
then1 

A. No, sir; because he dictated it. He told me to 
get another letter written off of this in typewriting 20 
and send him a copy and keep a copy for myself. 

Q. Then the pencil marks were inserted, that is, 
the words in pencil were inserted subsequent to 
your writing of the letter. 

A. No, sir, I have never seen those pencil marks. 
Q. I understand, but they were inserted, whoever 

put them in there, put them in after you wrote the 
letter I 

A. I never saw the pencil marks at any time. 
Q. No, but they weren't there when the letter 30 

was written, weren't they I . 
A. No, sir, I wrote all the ink and that is all. 
Q. Isn't it a fact that on that same day the sa:tne 

letter with the amendments of the pencil marks 
:vt!s submitted to you iri typewriting and you signed 
l ' 
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A. No, sir, I will tell you that -- . 
Q. Isn't that your signature 1 
A. Yes, that is, but this letter ·is a copy of the 

first. Our lawyer made this copy. 
Q. With the changes as in pencil 1 
A. I suppose him and the lawyer was down there 

and made those changes, I don't know. 
·Q. Well, you read it before you signed it 1 

lO A. I did. 
Q. N ovi7, doesn't this last paragraph express your 

understanding of what was to be done with the bin -~ 
A. As per our conversation that day. 
Q. Well, you can read this? 
A. Yes. 
Q. And you know what it means 1 
A. Yes. 
Q. And is it not a fact that when you signed it 

you did it freely and willingly 1 
ZO A. V:, e did it fr~ely _and willingly as per our con-

versation that this bin, the matter would all be 
straightened out at the end of the year. 

Q. Well, it doesn't say that1 
A. No, it doesn't say it. 
Q. And you had ample time to read it 1 
A. Plenty of time. 
Q. Nobody forced yon to sign 1 
A. It was really two weeks after this letter was 

written before I signed it. 

30 
Q. No body forced you to sign it 1 
A. Not a soul. 
Q. And that is both yours and Mr. Garrity's sig-

nature1 
A. Yes. 
Q. And you both, the two of you, are the only 

ones that control the Consolidated Trucking Com-
pany1 
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A. Yes, sir. 
Q. Now, do you recall receiving from the limo 

company on the ~ame day this letter: "We hereby 
a~knowledge receipt of your letter of even date. We 
will allow you to install the aggrameter on our 
wharf, Federal Street and Cooper Creek. It is 
understood that this aggrameter will be of a type 
acceptable to us and suitable to the city require-
m~nts for 1925, and it will be used for Camden 
Highway work,,, . 1 O 

A. Yes, sir. 
Q. You received that, did you t 
A. Yes, sir. 
Q. And you erected the bin or sent the bin to their 

wharf to be erected 1 
A. We did not erect it. 
Q. Well, you sent it there to be erected? 
A. Yes, we was to erect it. 
·Q. You used the bin for how long1 · 
A. Well, from the middle of April until the last 20 

of the year. 
Q. Ten months t 
A. Eight months, whatever it was. 
Q. And it was suitable for your workf 
A. Yes, sir. 
Q. ~nd wasn't it difficult to get wharf property at 

that timef 
A. It was in one way. 

~fr. Weaver: I understand from your Honor's 
ruhng that it is not in order for me to move to have 
this testimony stricken out until I offer the papers. 

The Court : Yes. 

30 
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Mr. LeDuc: Your Honor, I have no inore ques-
tions of Mr. Wills. We had another witness we 
tried to get and he has not turned up. 

The Court: "\Vhat did you want to prove by the 
other witness 1 

JVIr. LeDuc: Prove the rental value of the bin; 
that is the only point; with that we are prepared to 

10 rest. 

20 

The Court: Well, I suppose we might as well 
meet the questions then now, and if it is determined 
-I presume from what JVIr. Weaver says he has 
some motions to 1nake, and it may be that this tes-
timony may not be necessary. 

:Mr. LeDuc: If I can just reserve the right to put 
the witness on --

The Court: Yes, if it is determined that a jury 
question is presented you can put him on. Let me 
suggest. something that has been in my mind from 
the very start. There is absolutely no testimony 
of any demand. 

l\tir. LeDuc: Yes, the testimony of l\tir. Garrity is 
that after the contract was completed he went and 
had a certain conversation with Mr. Heinlein 1n 

30 which he made a demand for the return. 

The Court: No, I think not; I do not think it is 
a demand when a man walks out and says, '' I don't 
know whether I will let you keep it or not.'' 

PLAINTIFFS REST. 

Frank J. JI einlein, Sr.-Direct 

THE CASE FOR THE DEFENDANT. 

FRANK J. HErNLBIN, Sn., sworn. 

By l\tir. Weaver: 

39 

. Q. What office do you occupy with the Camden 
Lime Company? 

A. President. I 0 
Q. vVere you acquainted with Mr. F. B. Wills .1 

. A. :1/hY, I know them when I see them; they have 
been 111 our office quite a number of times. 

_·Q. Do you ~ecall Mr. Wills coming to your office 
with Mr. Garrity on the second of April, 19251 

A._ I recall them coming to my office sometime in 
April, presumably on the second. 
· Q. W ~11, I show you a letter here which Mr. Wills 

has testified he signed, and ask you when you first 
saw _t~at letter and at what time: (Showing witness 20 
Exh1b1t Dl for identification.) 

A. This is a letter, a longhand letter. I was 
called from; my office, which is a private office in 
the re~r of our main office building, called from 
my private_ office by my son Frank, Jr., who said 
that Mr. Wills and Mr. Garrity were out front with 
a letter and they wanted me to read it before it was 
0. K. 'd._ I went out, and that was, the first time 
I saw his letter. 

Q. Did you read it? 30 
A. I did. 
Q. Did you make any suggestion in reference . 

to the wording of the letter? 

Mr. LeDuc: Just one minute before you answer 
that. I think we ought to know whether or not this 
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was in the presence of my people, otherwise - I do 
not think it is admissible. 

The Witness: It was, I will admit that; the_y were 
there. 

Q. Now, what was your suggestion and how are 
your suggestions indicated in the letter 1 

fO Mr. LeDuc: Just a minute-what did he sayf 

A. Am I in order to --

The Court: Just answer the question. 

A. I ·want to state the position of the ·principals, 
if you will repeat the question, please. I read t~is 
letter, which young 1\,fr. Wills had in front of him 
on the counter in our office, not at the desk, Mr. 

20 Garrity standing alongside of him, and I said," That 
is all right in a way, but it don't sound like a_ good 
business letter;'' and I then took out my pencil and 
made pei1cil memoranda on it in their presence. 

Q. And are , these pencil memoranda the ones Y?U 
made1 ' 

A. These pencil memoranda are the ones. 
Q. Did you have anything to do with the matter 

after those interlineations there 1 
A. With this letter1 

3o ·Q. yes. h 1 ft t A. The matter of this letter was t en e o 
Frank, Jr. 

Q. How about the matter of the subsequent lett~r, 
was that left to Frank, Jr.1 

A. The subsequent letter, as you will see, is the 
previous letter corrected as per my notations. 
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:Q. Do you know when that was done, when it was 

executed? · 
A. It is dated the same day. 
'•Q. Was it executed in your presence 1 
A. It was not; I had returned to my private office 
Q. Now, Mr. Heinlein, there has been a contract 

offered in evidence between your company and the 
city for the furnishing of certain supplies which the 
city required for its work, and in the contract there 
is a provision for a bin to be furnished by you or l O 
bins. Had you such bins in your plant at the time 
that contract was entered into 1 

Mr. LeD'uc: I object to that as incompetent, ir-
relevant and immaterial as to whether they had bins 
already or not. 

The Court: He may answer the question. 

(Exception noted for the plaintiff.) 

A. We had. 
Q. I-lad you previous contracts with the city for 

the same class of material 1 

Mr. LeDuc: I make the same objection, if the 
Court please. 

The Court: I do not suppose it is material. 

Q. Now, was the bin erected by Mr. · __ 

The Court: Mr. Weaver, I am wondering how any 
of this is material if you are going to offer the let-
ter and rest your case on your written contract. 

20 

30 
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1\1:r. Weaver: Well, of course, I do not know ex-
actly how the Court will rule on the matter. 

The Court: Well, the letter has been acknowl-
edged, the 'pa per has been admitted by both of tpe 
plaintiffs. I do not think you can add anything to it. 

Mr. Weaver: I offer both the original letter which 
is marked Exhibit Dl for identification also D2 and 

10 also D3 for identification. 

The Court: They will be admitted. 

(Said papers are marked respectively Exhibits 
Dl, D2 and D3.) 

Mr. Weaver: I suppose it is proper right here 
to move that all the testimony offered by :Mr. LeDuc 
here by his two witnesses which tends either to alter 

20 the terms of these instruments or which tends to a 
different construction than actually entered into in 
the agreement be stricken out. 

The Court : Well, I do not think we need go any 
further; we might as well meet the thing right now. 
I think there are two difficulties in the way of the 
plaintiffs' recove_ry. The first · is that there is no 
proof of notice and demand. 

30 Mr. LeDuc: I would like to ask; leave to offer evi-
dence; I have the evidence right here. 

The Court : In the second place I think this paper 
evidences the contract between the parties, and if it 
does not, I think your only remedy is in the Court 
o'f Chancery for a reformation. We are at the 
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time of recess now and I am making this sugo·estion · 
o~ th~ score of saving time; if my present state of · 
mind 1s: finally my conclusion, there is no use in tak-
ing a lot of testimony. We will recess now until 
1 :30 o'clock P. M. 

(At this point the n1atter was adjourned until 1 :30 
o'clock, P. 1\1.) · 

10 
Trial of the case resumed at 1 .·30· ' l I P M. 0 C OC { • ., 

pursuant to adjournment. 

Mr. W eave:r: I make a formal motion for non-
suit on the ground that there is a written agree1nent. 

The Court: Non-suit or direction f 

l\!Ir. Weaver: Direction. , ·' 20 

Mr. LeDuc: If you also move for a direction yon 
l ' c ose your case~ ·. . -

The Court : I think I shall let the evidence stand. 

Mr. Weaver: On the ground there is a written 
contract . here which expresses the conclusion of the 
parties in this matter. 

'30 The Court: Do you raise any point as to no for- · 
mal demand~ 

Mr. Weaver: Yes, and on the ground there is no 
formal demand for the return of the goods, 
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Mr. LeDuc : . I made a very explicit demand in 
writing and met with a very explicit refusal. I 
overlooked that. Certainly lVIr. Weaver knows there 
was a very clear and explicit demand made and a 
very clear and explicit refusal. 

The Court: :Mr. LeDuc, I think there is a more 
se_rious question than that. 

10 lVIr. LeDuc: Yes, theFe is. 

(After further argument:) 

The Court: It seems to me, from this whole case, 
that the contract is complete as to the question of 
the delivery of title. There is nothing not expressed. 
The paper was written after the parties had dis-
cussed the matte ·r and it seems to have been the 
last act of the parties with respect to the delivery 

20 of the property. Following the rule _ laid down in 
N aumberg v. Young, where the contract on its face 
purports to be;; complete, and the rule as affirmed in 
Shinn v. Black, I am bound to conclude that there 
can be no testimony of parol agreements to vary the 
terms of this written agreement. Therefore, the mo-
tion of the defendant must prevail. It seems to me 
that it is a matter where the Court of Chancery 
might very well be employed to· reform, if the plain-
tiffs are accurate in their statement that throug·b 

30 mutual mistake and oversight terms that ought 
· properly to have been incorporated in the agreement 

were not, but I do not know what more it could be. 
This was the subject-matter o.f the talk and it was 
made in to an agreement, an agreement that I think 
is complete and is binding. 

BI otion for D-ircction 4·5 
l\tfr. LeDuc: Your Honor will grant me an excep-

tion 1 

The Court : Yes. 

Mr. LeDuc: Your Honor's ruling is on a motion 
by Mr. Weaver on the ground that this letter con-
stituted a contract and your Honor's rulino· doesn't • 6 

involve the question of demand and refusal. If it 
does, I think the record · ought to be in a little better 1 O · 
sh~pe than it is. We are deciding the main question 
~his way. If the record stands this way, I am sat-
ISfied, because the real issue is being settled by his 

• Honor. In other words, the motion to direct is not 
because I had not offered evidence on the demand 
and refusal. You know the evidence exists. 

l\1r. ~~aver: If you want it settled on . this point, 
I am willing to withdraw the motion for direction on 
the ground that no demand was ma.de. 20 

Mr. LeDuc: Of course, l\1r. Weaver has sub-
mitted his case. It follows that when a motion to di-
rect is made it closes the case. 

The Court: Yes, he introduced the written docu-
ments and rested and says that that shows what 
the contract between the parties was. · · 

~adies and gentlemen, the Court has disposed of 
this matter on questions of law so it will not be nee- 30 
essary for you to proceed any further in this case. 

(Exception noted for plaintiffs.) 
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EXHIBIT Pl. 

~CHIS CONTRACT AND AGREEMENT, Made 
and entered into this ninth day of April in the year 
of our Lord, one thousand nine hundred and twenty-
five. 
BY AND BETWEEN MICHAEL G. GARRITY, 
F. BEDELL WILLS and MARMADUKE WILLS, 

10 co-partners, trading as CONSOLIDATED TRUCK-
ING CO 11IP ANY, :party of the first part, and '' The 
City of Camden," in the State of New Jersey, party 
of the second part, _ _ 
WITNESSETH, That the said MlCHAEL G. GAR- • 
RITY, F. BEDELL WILLS AND :ivt:ARMADUKE 
WILLS, trading as aforesaid, party of the first part, 
for the consideration hereinafter · mentioned, do for 
themselves their and each of their heirs covenant, 
promise ai~d agree, to and with the said "The City 

20 of Camden,'' party of the .second part, its succes-
sors and assigns, that the said party of the first part 
shall and will Hauling during the year of 1925, all 
in accordance with specifications attached hereto 
and made a part of this contract. all according to 
the specifications hereto annexed, whi0h make a 
part of this contract and agreement, as f_ully and 
entirely as if the same v,rere entered herein. . 

And in all respects conforming to and complying 
with the requirements and provisions of the_ ~aid 

30 specifications, according to the terms and conditions 
thereof and providing and furnishing all the ma-
terial ~-nd labor necessary for such work ~t their 
own proper costs and expenses, ~ccor_ding to the 
terms and conditions of said specifications. 
IN CONSIDERATION WHEREOF, the said '-'The 
City of Camden,'' doth covenant, promise and 
aoTee to and with the said MICHAEL G. GAR-o ' 
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~ITY, F. BEDELL WILLS and MARMADUKE 
WILLS, co~p-artl).ers, trading as CONSOLIDATED 
TRUCI{ING COMP ANY, party of the . first part 
their an~ each of their heirsl executors~ adm1'i:iis"tra-
tors and assig~s, well ~nd tr-q.ly to p~y or cause to 
be paid unto tlie~ the s_um ~s set . forth in proposal. 
The payment of sa~d p:rice or consideration tjloney 
shall be Ill&p.e to the said p~rty of the first part by 
o:rders upon the Department of Revenue · and ' Fi-
nance, · fou1ided upon ·· esti'inates of the Department l 0 
of Streets 9-:µd Public Irnprovements as to the 

. . . . ·. ' . 
amount of work done and articles furnished and de-
livered, an~ upon -p~e~e~tati~n . by iihe saiq. party of 
the first part of a · certifi0ate in writing of the said 
Depart!llent of said city ( countersigned by a ma~ 
jority of th~ Coniip.ittee ·on Purch!lsing Department 
of said city) of the amount of work done or goods 
furnished, and that the work done or articles fur-
nished are according . to this contract. 

And it is distinctly and mutually understood and 20 
agreed by and between the parties hereto, that in 
case a def~ult ts ~ade in the completion of the 
contract, with1n the time spe.pified, or according to 
the terms and conditions hereof, such money as 
may be d~e to tp.e said party of the first part, or 
such as would have become due had the terms and 
co?ditions ~f th.is co11t;a~t and ag~eement been com-
pl~ed with, s~al! be and is hereby forfeited to the 
said party of the second part, and the said party of 
the second part is free to use the same in and about 30 
the completion of the said ·con'tract, and in case the 
said party of the second part is· put to any costs 
and expenses over and above the contr~ct price of 
the party of the first part, in and about the comple-
tion of the contract, the said party of tlrn first part, 
for themselves, their and each qf their heirs, execu-
tors, administrators and assigns expressly agrees 
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to hold liable the ref or, and hereby covenants ai1d 
agrees to make good the same to the said party of 
the second part. 

And it is expressly understood and agreed, that 
i10 money shall be paid to t~e said party of the first 
part except as above provided, and for the faithful 
per£ ormance of all and every the articles and agree-
men ts above mentioned the said parties to this 

, agreement are hereby bound each to the other firmly 
10 by these presents. 

In Witnes ·s Whereof, the said MICHAEL G. 
GARRITY, F. BEDELL WILLS AND MARMA-
DUKE WILLS, copartners, trading as CONSOLI-
DATED TRUCKING COMPANY, party to the first 
part hereto, after fully reading the foregoing con-
tract and agreement and specifications attached, has 
hereunto set their hands and seals. and the sai4 
"The City of Camden" hath caused these presents 
to be signed by its proper officers and sealed with 

20 its common or corporate seal the day and year first 
aforesaid. 

C 

Michael G. Garrity 
F. Bedell Wills 

(Seal) 
Co-partners trading as CONSOLIDATED 

TRUCKING COJ\1:P ANY 
CITY OF CAMDEN 

By Victor King (Seal) 
Mayor. 

30 Signed, sealed and delivered 
in the presence of 

John Eggie 
L. M. Engel 
Attest: 

A. R. White 
City Clerk. 

(Seal) 
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SP~CIFICATIONS FOR HIRE OF MOTOR 

TRUC :KS FOR THE DELIVERY OF SAND 
. ' 

STONE AND CEMENT TO MIXER ON 
STREET. 

1. DESCRIPTION OF WORK :: The work to be 
dorie, calls for furnishing the necessary number of 
2½ and 5 Ton trucks for hauling sand, stone and 
cement from bins to point of operation. 

2. TRUCI{S: ·The · trucks shall have three or 10 
more compartments. Each compartment. capable of 
holding not less than 12 cubic feet of stone 6 cubic 
feet of sand, and 2 cubic feet of cement. All trucks 
shall be equipped with pneumatic tires. 

3. LOADING: The trucks shall receive from the 
bins, first, the necessary amount of stone for each 
compartment then proceed to the bins and receive 
the necessary amount of sand for each compartment. 
Then proceed to the cement car wherever the same 
may be placed, and receive the necessary amount of ZO 
cement. This material shall then be hauled to the 
point of operation. The material from one com-
partment dumped into the skip of the mixer. The 
tr~ck will then pull ahead far enough to ~llow the 
skip of the mixer to raise, this method will be fol-
lowed until the three 01~ more compartments are 
emptied. 

4. CHAUFFEURS: Competent chauffeurs shall 
be furnished by the Contractor. The price bid for 
work shall include wages for chauffeurs. The chauf- 30 
feurs shall take orders from the foreman when at 
point of operation. 

5. BREAI{DOWNS. In case of breakdown the 
Contractor shall immediately place a truck in good 
condition to take place of disabled truck. 

6. CHECKING: All work will be checked both 
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tit poi:qt of recetyt:pg matertal and at point of de-
livery. Any discrepancy between the Contractor 
and . 'Department of Streets and Public Improve-
~ents shall be checked by measuring up work laid, 

7. PRICES BID: The price bid will be per ton 
of material delivered and shall i:µclude wages of all 
iµe~ ·~mployed by Contractor, also, all oil and gas-
oline u~ed by trucks. 
· 8. BINS: The Contractor will be required to fur-

l O nish his own pins for lo~ding sand and stone. 
. 9. DELAYS: The Contractor will be J1eld re-

sponsible for ail delays, and if in the opinion (?f the 
Director of Streets ~p.1d Public Im .prove!llents? the 
cause · of the delay is unwarranted, the loss of time 
of the workmen employed by the City will be 
chfl,rged to the Contractor and any e~pense caused 
by thi~ delay shall be qedµcted from the amount due 
or to becoIQe dµe to the Cpntractor. 

10. DAMAGES: The Contractor will save harm-
20 les·s th,e· ·city of Camden, New Jersey, its officers, 

a·gents ~nd servants, and e3:ch ;:lnd every one of 
th~m, ~gain~t anq. from all suits and costs of ev~ry 
name and description and from all damages to wh1oh 
the ' sald City -of Camden, New Jersey, or any of its 
officers, agents or servants may be put, by reason 
of injury to the pen,011 or property of others re-
sulting from carelessness in the handling of said 
trucks, or through the negligence of said Co11tractor, or thrqugh any improper or defective machinery ~n 

30 said trucks, or other ~ppliances used by the said 
Contractor in the aforesaid hauling, or through any 
act . ~r ~mission on the part of the said Contractor, 
or his agent or agents. 
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EXHIBIT P2. 

THIS CONTRACT AND AGREElVIENT, Made 
and entered in to this twenty-sixth day of March in 
the year of our Lord, one thousand nine hundred 
and twenty-five. 
BY AND BETWEEN CA~1DEN LIME COM-
PANY, a corporation of the State of New Jersey, 
?arty of the first part and "The City of Camden," 10 
111 the State of New Jersey, party of the second part, 
WITNESSETH, That the said CAMDEN LIME 
CO~P ANY, party of the first part, for the coi1sid-
~ratio:ri hereinafter mentioned, does for itself and 
its successors covenant, promise and agree to and 
with the said "The City of Camden,'' part; of the 
second part, its successors and assigns, that the said 
party of the first part shall and will Furnish and 
deliver Special Mixture for the year of 1925 all in 

' ' accordance with specifications attached hereto artd 20 
made a part of this contract. all according to the 
sp_ecifications hereto annexed, which mal{e a part of 
~his contract and agreement, as fully and entirely as 
if the same were entered herein. 

_And in all respects conforming to and complying 
with the requiftitnents and provisions bf the said 
specifications, according to the terms and conditions 
the_reof, and providing and furnishing all the ma-
terial and la.bor necessary for such work at its own 
Proper costs and expenses, according to the terms 30 
and _ conditions of said specifications. 
IN CONSIDERATION WHEREOF the said "The 
C. ' ity of Camden,'' doth covenant, promisti and agree, 
to and with the said CAMDEN LIME COMP ANY 
party of the first patt itself and its sucecssors well 
and truly to pay or cause to be paid unto it the suin 
or sums set forth in proposal. 
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SPECIFICATIONS FOR SUPPLYING SAND, 
STONE AND CEMENT AT A CENTRAL 

PROPORTIONING 
Plarit. 

The object of these specifications is to have the nec-:-
essary sand and stone and cement placed in com--
·partments iµ trucks · so same can be placed in the 
skip of concrete mixer and having proper propor-
tion of materials-that is, having one part Cement, 

10 three parts Sand, and six parts Stbne or Pebbles. 
Sand. . 

The Sand shall consist of washed, sharp, well -graded 
river sand suitable for fine aggregate and must not 
contain a percentage of loam above that as , specified 
by the American Society of Testing Materials. 

Stone. 
The Stone shall consist of well-graded commercial 
river pebbles commonly known a~s one. and one-
quarter inches commercial pebbles suitable for 

20 coarse aggregate. 
Cement. 

The Cement shall be Portland Cement complying 
with the current specifications of the American So-
ciety of Testing Materials. 
The bidder must have measuring boxes of such type 
that same can be adjusted for a one bag, two bag, 
or three bag batch. That is, the boxes must ~e 
capable of being· adjusted to deliver three cubic 
feet six cubic feet or nine cubic feet of sand; also 

30 six 'cubic feet, twelve cubic feet or eighteen cubic 
feet of stone or pebbles. These boxes must be so 
made that same can be adjusted in the specified time 
of not over two minutes. All boxes must contain 
the exact amount called for. 
The Cement shall be placed on a siding in close prox-
imity to mixing plant so that the require?- number 

Plaintiff's Exhibits 53 
of bags of cement may be placed in trucks before 
the sand and stone is loaded. 
The proportioning plarit shall be so placed that same 
will be in easy access of a paved street. 
The payment of said price or consideration money 
shall be made to the said party of the first part, by 
orders upon the Department of Revenue and Fi-
nance, founded , upon estimates of the Department of 
Streets and Public Improvements, as to the amount 
of work done and articles furnished and delivered, 10 
and upon presentation by the said party of the first 
part of a certificate in writing of the said Depart-
ment of ,said city (Purchasing Department) of the 
amount of work done or goods furnished, and that 
the work done or articles furnished are according 
to this contract. 

And it is distinctly and mutually understood and 
agreed by and between the parties hereto, that in 
case a default is made in the completion of the con-
tract, within the time specified, or according to the 20 
terms and conditions hereof, such money as may be 
due to the said party of the first part, or such as 
would have become due had the terms and condi-
ti?ns of this contract and agreement been complied 
with, shall be and is hereby forfeited to the said 
party of the second part, and the said par 'ty of 
the second part is free to use the same in and about 
the completion of the said contract, and in case the 
said party of the second part is put to any costs and 
expenses over and above the contract price of the 30 
party of the first part, in and about the completion 
?f the contract, the said party of the first part, for 
~tself and its successors expressly agrees to hold 
itself liable therefor, and hereby covenants and 
agrees to make good the same to the said party of 
the second part. · 
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And it is expressly understood and agreed, that 
no money shall be paid to the said party of the first 
part exc~pt as above provided, and for the faithful 
performance of all and every the .articles. and agte~-
ments above mentioned the said parties to this 
agreement are hereby bound each to the other firmly 
by _ these presents. . . . ... 

In Witness Whereof, the said CAMDEN LIME 
COMP ANY, party to the :first part hereto, after 

10 fiiliy reading; the foregoing contract arid agreement 
and specifications att3:che¢1, has caused this ind~n-
ture to be sigried by its Preside1it, attested _ by 1~s 
Secretary and its corporate ~eal affixed. arid the said 
'' The City of Camden'' hath caused t4ese presents 
to be sighed by its proper officers arid s~aled with 
its common or corporate seal th_e day and year first 

20 

aforesaid. 
CAMDEN tiME COMPANY 

By Frank I. Hineliiie, 
President. (Seal) 

CITY OF CAMDEN, 
By Victor King, 

Mayor. (Seal) 
Signed, sealed and delivered 

iii the presence of 
Frank B. Hineline, 

Secretary. 
Attest: 

A. R. White, 
30 City Clerk. 

(Seal) 
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EXHIBIT Dl. 

Consolidated Trucking Co. 

Camd en Lime Co., 
39 So. 6 St., 
Camd en, N. J. 
l\1r. Hineline-
Dear Sir: 

Temple Bld. 
Room 107 

415 :Market St., 
Camden, N. J. 

April 2, 19·25. 

erect 
Thi s to advise that we are r eady to pla~e a Bloi.v 

on 

10 

I{nox Bin «t your Federal St. Wharf as per our 20 
conversation with you this date. It is understood 

this Bin is 
that th e hi:u.s a:r,; to becom e your property as soon as 
er ected 
~ l n no rl th 1 _fJLU Dvu on e gronnc , 

Yours truly , 
Consolidated 'J~ruckin g Co, 

F. B. 1Vills, 
Manag·er. 

30 
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EXHIBIT D2. 

CONSOLIDATED •T'RUCKING COMPANY 
TEMPLE BUILDING 

Room #107 
415 Market St., 
Camden, N. J. 

1 O April 2nd, 1925. 
Camden Lime Co., 

39 So. 6th St., 
Camden, N. J. 

Mr. Hineline. 
Dear Sir:-
This is to advise that we ~:re ready to erect a 

Blaw-Knox Bin on your Federal St. Wharf as per 
our conversation with you this date. 

It is understood that this Bin is to become your 
20 property as soon as erected on the ground. 

30 

Yours truly, 
CONSOLIDATED TRUCKING CO. 

By F. B. Wills 
M. G. Garrity 
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EXHIBIT D3. 

Consolidated Trucking Company, 
Room # 107-Temple Bldg., 

Camden, N. J. 
Gentlemen: 

April 2nd, 1925. 

We hereby acknowledge receipt of your letter of 10 
even date. We will allow you to install an aggram-
eter on our Wharf-Federal St. and Cooper Creek. 
It is understood that this aggrameter will be of a 
type acceptable to us and suitable for City require-
ments for 1925~ and that it will be used for Camden 
Highway work. 

~Yours very truly, 
OA!ifDEN LIME COMP ANY. 

20 

30 
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NOTICE OF APPEAL. 

CA11:DEN COUNTY CIRCUIT COURrr. 

I!.,. BEDELL W1LLs and MI-
CHAEL G. GARRITY' co-
partners t r a d i n g a 8 

CoNSOLIDAT'ED TRUCKING 
COMPANY, 

Pla.intiff s, 
v. 

CAMDEN LIME Co MP ANY' 
Defendant. 

Action of Replevin. 
N otico of Appeal. 

Please take notice that the plaintiffs, F. Be~ell 
Wills and Michael G. Garrity, co-partners, trading 
as Consolidated Trucking Company, hereby appeal 
1 o the New Jersey Court of Errors and Appea~s 
from the judgment of the Camden Cou1;ty Circuit 
Court rendered in the above stated action on the 
20th day of J\ilay, 1926. 
Dated May 12, 1927. 

Louis B. LEDuc, 
Attorney of Plaintiffs. 

30 To Messrs. Wescott & Weaver, 
Attorneys of Defendant. 

Grounds of Appeal 

GROUNDS OF APPEAL. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

F . . BEDELL WILLS and Mr-
CHAEL G. GARRITY, CO·· 

partners t r a d i n g a s 
CONSOLIDATED TRUCKING . 
COMPANY On .A.ppeal. 
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' PlainJtiff s-A.ppellants, : Grounds of Appeal. 
V. 

CAMDEN LIME COMPANY, ' 
Def endan ,t-Respondent. : 

The appellants state the following- grounds of 
appeal: 

10 

1. Because the trial Judge granted the motion 
of counsel for defendant for a directed verdiot, 
and thereupon directed a verdict in favor of the de-
fendant and against the plaintiffs, over the objec-
tion of the plaintiffs; whereas the said trial Judge 
should have submitted the case to the jury. 3-0 

2. Because the trial Judge directed a verdict in 
favor of the defendant and against the plaintiffs, 
over the objection of the plaintiffs, although there 

was no evidence to support such a direction. 
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Brief on Be .half of Plaintiffs-Appellants 

used for the double purpose: of loa<ling .and meas-
uring materials used in street construction work. 
It consists of a large tank or measuring box set up 
on four legs and standing 20' above the · ground, 
and so constructed that trucks can move under it 
and receive their load. (Record, pp. 17, 52.) 

This bin-we use the word by which it has been 
commonly designated in this case - was delivered by 
the plaintiffs to def end ant under the following cir-
cumstances : 

Plaintiffs, a firm of truc~ers, bid with the City of 
Camden for the contract to deliver materials for 
street constructioi1 work in that city. They secured 
the contra.ct. Their ,vritten agreement with the 
City, E x hibit Pl, made on April 9, 1925, required 
them to '' receive from the b~ns first the necessary 
amount of stone for each compartment, then pro-
ceed to the bins and receive the necessary , amount 
of sand for each compartment; then proeeed to the 
cement car wherever the same may be placed, -and 
receive the' necessary amount of cement. This ma-

. terial shall then be hauled to the point of opera-
tion.'' (Exhibit Pl; Record, 1). 49.) 

The contract for supplying the materials was se-
cured by the defendant Camden Lime Com.pa.ny. Its 
agreement ,vith the City, entered into under date of 
March 26, 1925, after specifying the materials re-
quired, provided as follows: 

'' The bidder must have measuring boxes of 
such type that same can be adjusted for .. a one 
bag, two bag, or three bag batch. That 1s, the 
boxes must be capable of being adjusted . to 
deliver tliree cubic feet, six cubic feet or nine 
cubic feet of sand; also six cubic feet, twelve 
cubic feet or eighteen cubic feet of stone or peb-
bles. These boxes must be so made 1 that same 

Brief 011:'_Beh,alf of Plaintiffs-Appellants 

can be adjusted in the specified time of not 
over two minutes. All boxes must contain the 

· exact amount called for.'' 
(E x hibit P2; Record, p. 52.) 

'}Vhile the defe _ndant 's contract thus explicitly re-
qu1_re~, defendant. to · provide bins or "measuring 
boxes for the delivery of the material to the trucks 
th.ere vv~s ~ls·o. incorporated in the City's contract 
with plaintiffs the following requirement: · 

'' The contractor will be required to furnish 
his own bi11 for loading sand and stone.'' · 
(E x hibit PI; Record, p. 50.) 

The "measuring box" referred to in the defen-
drmt 's contract is conceded to be the same thing as 
t!:e "bin'' mentioned in plaintiffs' contract with the 
City. · To q·uote defendant's counsel: 

''Now, Mr. Hineline, there has been a con-
tract offered in evidence between your company 
ai:d the _city for the furnishing of certain sup-
plies wluch the city required for its work and . ' 1n the contract there is a provision for a bin to 
be furnished by you or bins.'' 
(Record, p. 41.) 

Why the same requirement was exacted from both 
co1itractors we do not know. That the City looked 
to the Camden Lime Company to supply these bins 
rathe1~ than the plaintiffs is indicated, at least, by 
the greater elaboration of conditions imposed on the 
former. Probably the requirement in plaintiffs' 
contract that they should furnish a bin was mere 
clerical error. 

Whatever the reason, defendants took advantage 
of t11e situation and without disclosing the fact that 

• 
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its contract imposed the same obligation, induced 
the plaintiffs, at a cost of approximately $1700 
(Rec ·ord, p. 15), to purchase a standard bin for the 
purpose of measuring and unloading the defendant's 
materials under its contract with the City. 

A very extraordinary transaction followed. The 
plaintiffs went to the office of the defendant com-
pany where they saw one of its officers, Mr. Hine-
line, Jr. What ensued is described by the plaintiff, 
Garrity, as follows: 

"I called on Mr. Hineline, Jr.; my partner, 
Mr. Wills, was with me. We sat down over at 
Mr. Hineline 's desk, the desk I noticed he al-
ways used; after that I had been in there . a 
number of times. We sat over in the corner 
at his own desk, and I told him we were ready 
to place our Blau-Knox loader and he told mo 
that we would have to make a written agree-
ment that the Blau-Knox loader become . the 
property of the Camden Lime as soon as it was 
set up on their premises. I says, 'What do yon 
mean, Mr. Hineline-do you mean that we are 
o·oing to give you our new Blau-Knox loader 1' 
i' Oh no no ' he says, 'The Camden Lime Com-

' ' ' h . pany require that any machinery set up on _t e1r 
premises-require that so that any mac~1nery 
set up on their premises will be under their con-
trol; they want to have full control, and,' he 
says, 'later we will fix a rental, and at the ex-
piration of your contract we will have a settle-
ment.' I think that is word for word. 

Q. Well, now,-what did you say to that1 -
A. Well, then, I said, 'All right,' if he wanted 

it for that purpose, in order to have control, 
that we would agree to that, not to give him our 
loader, to give him control." 
(Record -, p. 13.) 
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_'.· __ -~ro the same effect is Wills' testimony (Record, 
pp. 31-'32)., . . . . · .· 

, . 'After the understanding thus testified to by the 
witness, Hineline, Jr., then dictated -a letter which 

.,tl;~ plain~.iff, Wills, took down in longhand. ( Garrity, 
p. 14; iv ills, jJp. 31-32.) According to J\ifr. Hineline, 
· Sr., who was placed on the stand by defendant's 
c?t111sel, he was then called in by his son who had 
d1etated the letter and after reading it he made n 
few penciled changes. These are indicated on the 
exhibit as reproduced in the record. (See Exhibd 
~l? p. 55.) The letter was then rewritten by plain-
tiffs on their letterhead and handed to the defendant 
coinpany (Wills, pp. 32, 35; Hineline, pp. 40, 41). 
It reads as follows: 

Camden Lime Co., 
39 So. 6th St., 

Camden, N. J. 
Mr. Hineline. 
Dear Sir :- ·, 

''April 2nd, 1925. 

This is to advise that we are ready to erect 
a Blau-I(nox Bin on your Federal St. Wharf as 
per our conversation with you this date. 

It is understood that this Bin is to become 
. your property as soon as erected on the ground. 

Yours truly, 
CONSOLIDATED TRUCI{ING CO. 

By F. B. Wills 
M. G. Garrity" 

Both parties were engaged under the City's con-
tracts until about the middle pa1~t of December of 
the same year. (W .ills, p. 32; Gar;ity, p. 16.) As 
soon. as work thereon was completed, the plaintiff, 
Garrity, went to see Mr. Hineline, Jr., in regard to 
the removal of the bin. The witness testified: 
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"A. I told him I up to settle with them, final 
settlement about the Blau-Knox · loader, about 
our Blau-I{nox loader- · that is the way I :put 
it. 

Q. Yes; what did he say1 : ; 
A. Why, he says, 'That Blau-Knox loade .r 

belongs · to the Camden Lime, and,' he says, 
'you owe us $190.00 for erecting it.' 

Q. Was · anything else said 1 
A. Well, it kind of struck me-it struck ine 

hard, in fact, I says, 'Well,' I says, 'that is a 
kind of surprise, but,' I says, 'it is all right, but 
I tell you, Mr. Hineline, I don't think I will 
let you-I am going to think it over but' I don't 
think though I will let you keep our Blau-Knox 
loader.' 

Q. What did he say to that 1 
A. He said, 'All right; don't you recall · sign-

ing a letter 1' I believe he called it. I said, 'I 
recall sitting do-,vn over there with you and you 
telling me that you wanted control, right over 
there at your desk, :Mr. Hineline, you and I and 
1v1r. Wills, that letter.' 'I will get the letter,' 
he says. I says, 'You don't need to get it, I 
recall it,' but, I says, 'You told me that that 
was for the Camden Lime to have Qomplete con-
trol of any machinery erected on their property, 
and that you ,vould fix .a rental later and at the 
expiration of our contract there would be a 
settlement.' That was about all we said." 
(Record, pp. 16, 17.) 

There is no substantial dispute as to the facts 
above set forth. Plaintiffs, obviously uneducated 
and inexperienced, were persuaded by the defen-
dant's officers to believe that it was necessary before 
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. they . could go to work on their contract with the 
· City to purchase the Blau-I{nox bin in question· and 
·. when this . was ·purchased and the defendant 'com-

pany _advised that plaintiffs were ready to . set up 
_ the_ bin 01:i defendant's wharf they were . peremp-
, tonly told by these same officers of the defendant 

that they could not place the bin on defendant's land 
unless they agreed to transfer the title to defendant. 
U pou their very natural refusal to accede to thj s 
extraordinary demand they were assured that title 

· ":as to be taken solely to enable defendant to exer-
cise control over the machine while on its premises 
and that it would be returned when the contract 
work was completed. 

It is impossible to put any but an unfavorable con-
struction 011 the ·conduct of defendant's officers. ·Jf 
t~eir representations to the plaintiffs in April were 
smcere the best that can be said for them is that 

· they later took dishonorable advantage of plaintiff's' 
letter of April 2nd. On the other hand, can it bo 
doubted that the defendant's officers had any other 
purpose in demanding the letter of April 2nd than 
to obtain an instrument which would enable them 
to despoil the plaintiffs of their property 1 The pre-
text advanced by the Hinelines that the letter ·was 
needed to give them control of the niachine is too 
o?viously disingenuous for acc-eptance, and it is 
d ifficult in 1·esist the inference that these men in 
<ll\Illandrng the letter of April 2nd had in mind at 
that time the very wrong which they accomplished in 
the following December. 
· Not only did the Camden Lime Company retain 

the property of these two truckmen but it had the 
· · eff1'?i1tety to in."sist upon their paying the cost of 

setb:1g up the bin on its own property. ( Garrity, p. 
16, lines 33 to 35.) The bin, a substantial and , e.n-
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durino· fixture was still standing on the defei1dant 's 
prope~·tv at tl;e time of trial (:May, 1926), and being· 
used by~ them on other work. ( Garrity, p. 17, lines 
20 to 23.) 

The elder Hineline, president of the ·defendant 
company (Record, p. 54, line 20), did not ~e~1y any 
of the circumstances narrated by the plaintiffs on 
the stand and defendant has rested its defense solely 
on a technical legal position. · 

Plaintiff brought its suit in replevin, proyed the 
facts above set forth and rested. Defendant put Mr. 
Hineline Sr. on the stand, had him identify the two 
letters a~d third letter replying to the plaintiffs' 
letter (Exhibit D3, Record, p. 57), and move~ f?r 
directed verdict on the ground that the plaintiffs 
letter of April 2, 1925, constituted a coi~.tr~ct, the 
terms of which were binding upon the plaintiffs and 
could not be varied by the parol evidence which they 
had introduced. (Record, p. 43, lines 15 to 20.) The 
Court allowed the motion, stating: 

"It seems to me from this whole case, that 
the contract is co~plete as to the question of 
the delivery of title. There is nothing not ex-
pressed. The paper was written af~er the par-
ties had discussed the matter and it seems to 
have been the last act of the parties with respect 
to the delivery of the property. Following the 
rule laid down in N aumberg v. Young, where 
the contract on its face purports to be com-
plete, and the rule as affirmed in Shinn v. Black, 
I am bound to conclude that there can be no 
testimony of parol agreements to vary the terms 
of this written agreement. Therefore, the mo-

·1 " tion of the defendant must prevai . 
(Record, p. 44.) 
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On this ruling error has been assigned. (Record, 
pp. 59-60.) 

THE LAW. 

The single issue to be dealt with is whether or 
not the parol evidence rule precluded parol proof 
of the conversation with defendant's officers which 
immediately preceded the writing of the letter of 
April 2, 1924. We submit that it did not, for the 
following reasons: 

Appellant,s' Points. 

· I. The letter of April 2, 1925, did not purport to 
set forth the entire understanding of the parties 
and was incomplete on its face. 

II. It was a mere letter, lacking the characteris-
tics of a contract or of any other le-gal instrument, 
and hence not affected by the parol evidence rule. 

III. There was no consideration for the alleged 
agreement between the parties. 

IV. If an agreement was entered into it was 
tainted with fraud and voidable at the instance of 
plaintiffs. 

vV c will take these up in order: 
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I. THE LETTER OF APRIL 2, 1925, DID Norr 
PURPORT ':I.10 SET FORrrH .THE ENTIRE UN-
DERSTANDING OF THE PARTIES AND WAS 
INCOMPLETE ON ITS FACE. 

The first sentence of th.e letter advising that plain- -
tiffs are ready to erect the bin on defendant's wharf 
concludes '' as per our conversation with you this · 
date.'' We submit that this phrase, in itself re-
f erring to a certain conversation, necessarily made , 
that conversation part of the agreement which the , 
letter purported to set forth. It was not dissimilar 
to the case where a contract for building a bridge 
refers to specifications but does not set them forth, 
in which case the specifications become part of the 
contract and can be proved by parol evidence. San-
ford & Wright v. The Newa -rk and Flit.dson·Railroad 
Comzmny (N. J. Sup. Ct. 1874), 37 N. J. L. 1. 

The parol evidence rule, authoritatively discussed 
by :Mr .. Justice Depue in Naumberg v. Young, 44 
N. J. L. 331, recognizes a clear exception to its terms 
where the written contract does not set forth the 
whole agreement of the parties: 

''Undoubtedly this rule of evidence . presup-
poses that the parties intended to have -the 
terms of their agreement embraced in the writ-
ten contract. If it was designed that the writ-
ten contract should contain only a p0rtion · of 

· the terms mutually agreed upon, and that the 
rest should remain in parol, the parties have -
not put themselves under the protection of the 
rule.'' 
(p. 339) 

In Crane v. Elizabeth Library, 29 N. J. L. 302, 
t.he Court said: 
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''Where an entire verbal contract has been 

the part_ies, ·which on their face are fragmen-
. ent_ered into, and in part execution ·of its terms, 

written papers have been signed by either of 
tary, and do not purport to be an entire and 
complete contract, the parol contract is not held 
to ?e m~rged in them, but may, notwithstanding 
their existence, still be proved.'' 
(pp. 305-306.) 

In Brautigam v. Dean & Compa .ny, 85 N. J. L. 549, 
(affirmed ·86 N~ J. L. 676). the Court said: 

"But if the written contract does not pur-
port to contain the whole agreement, and it is 
~pparent from the writing itself that something 
is left out to be supplied by extrinsic evidence, 
parol evidence is admissible. N aumburg v. 
Young, 15 Vroom 331. The trial Judge ruled 
that the contract was incomplete and admitted 
oral testimony as to the terms of the agree-
ment, which we think was proper.'' 
(p. 556.) 

Dntil the conversation referred to in the letter is 
~p.own h.ow can the trial ·court claim to have before 
it complete evidence of the parties' agreement in 
this case? 

We do not overlook the fact that it is the second : 
sentence of the letter which contains an expression 
of the understanding that the bin is to become de-
fendant's property; but it is so obvious that the 
conversation referred to in the preceding sentence 
covered the entire subject that we submit that ref-
erence must be had to such conversation to deter-
mine the full agreement of the parties of which the 
undertaking as to defendant's property in the bin 
Was only part. 
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: II. IT . \VAS A MERE LETTER, LACKING 
THE CHARACTERISTICS OF A CONTRACT 
OR OF ANY OTI-IER ·LEGAL INSTRUlVIENT, 
A.ND HENCE NOT AFFECTED BY THE P AROL 
EVIDENCE RULE. 

· The parol evidence rule has application only to 
contracts or legal instruments. It does not apply 
to mere letters. 

'' So also, where a letter does not purport to 
be a complete contract, but on its face professes 
to be merely a recitation and confirmation of an 
oral agreement, such oral agreement, and not 
the letter, constitutes the real contract between 
the parties, and such contract may be shown by 
parol. '' 

22 C. J., pp. 1132 & 1133. 

The letter of April 2nd, in its express~on of an 
undertaking by the plaintiffs, is wholly unilateral; 
it · suggests no consideration for that undertaking 
from the other party. The letter can scarcely be re-
garded as a muniment of title. It was not ~n act 
in praesenti; it referred merely to a possible status 
in futuro. It was not under seal, and if defendants 
claim it constituted something in the nature of a 
bjll of sale we look in vain for an habendu ,m clause 
or any language indicating an in.tent to presently 
11art with any property or right in the bin. 
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·III. THERE WAS NO CONSIDERATION FOR 
THEALLEGEDAGREEMENTBETWEENTHE 
PARTIES. 

If a consideration moving from the defendant 
company could be implied from the fact, suggested 
by the terms of the letter, that it would deprive it-
self ~f the use of part of its wharf property, the 
qu~sh?n at on~e arises whether such voluntary de-
pnvat10n was 111 any sense a legal consideration to 
support an agreement by plaintiffs that the bin 
should become the property of defendant. · 

Under .the defendant's contract ·with the City of 
Camden it was obligated to supply this very bin · 
a~ well as others (which the evidence suggests it 
did supply, Record, p. 41, lines 10 to 22). Without 
the plaintiffs' bin or one like it the defendant could 
not have completed its contract with the City of 
Camden . 
. The act of the Camden Lime Company i:!: furnish-
ing ground for the erection of the plaintiffs' bin, 
the ref ore, .was an advantage to that company and 
n_ot a ~etnment, and cannot constitute a legal con-
s~derat10n for its alleged contract with the plain-
tiffs. · 

T~e rule is elementary that the promise to do what 
one _1s bound to do does not supply a legal consid-
erat10n supporting a contract. 

"A s a general rule the performance of or . ' promise to perform, an existing legal obligation 
1~ not a valid consideration. This legal obliga-
tion may arise from the law independent from 
contract, or it may arise from a subsisting con-
tract." 

13 C. J., 351. 
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r_t,he rule is a pp lied to the case of an ex_isting ·con-
tractual obligation to a third party. 
- · '' According to the weight of authority in 

this country a promise to perform an existing 
con tract with a third person · or the performance 
of it, does not constitute a valuable considera-
tion.' ·' 

13 C. J., 356. 

"Where plaintiff simultaneously contracted 
· _with a corporation to r ender it certain services 
and with an officer thereof .to perform the other 
contract, the contract with th e officer was with-
out consideration." * * * 

P etz v. L eary, 117 App. Div. 829, 102 N. Y. 
s. 960. 

'' A promise of a third person to pay the . 
driver of a race horse a specifi ed amount if he 
could win the race where the . driver is already 
legally bound to drive under a contract with 
the master, is without consideration. 

"r_i_,he rule stated must obtain where the prom-
ise is ma .de by a third party to induce the prom-
isee to carry out an existing contract which he 
bas with another." * * * 

M cDevitt v. Stokes, 174 Ky. 515, 519, 192 
S. W.681. 

'' An agreem ent of a minorit y stockholder to 
. remain in the company's employ is not a suffi-
cient consid eration for its assumption of an in-

. idebtedness due him from ma j ority stockholders 
;which was to be paid out of profits, where he 
had already agreed to r emain in it~ employ in 
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consi der ation of an . agreement with a majority 
stockholder.'' . 

National -El ectric Signaling Co; v. Fessen-
den, ·207 Fed. ~)15, 125 C. C. A. 363; ·-. : · 

13 C. J., p. 356. -

The _general principle, of course, has been en-
forced 1n New Jersey. See Conove r v. Stillwell 34 
N. J . L . 54, 57: j ' 

"A promise to pay increased compensation 
for servi ces ·which the party was under a prior 
leg al obligation to render, is not valid:" .. 

' ; ' 

A rece nt case, Berlant D evelopment Company v. 
JfcMa nus, 97 N. J. Eq. 438 (Ch. 1925), involved an 
agree ment to convey real estate sold on instalments. 
After th e payment of the last instalment defendant 
~ema~de d his deed. Complainant said he would de-
liver if defendant tore down a certain barn. Action 
was br ought on this alleged contract for specific 
perfor mance. The Court said: : · 

'' Th ere was no consideration for the ag-ree-
ment what ever. (After citing 13 C. J. 351), in 
other words the complainant was already bound 
to convey the property described and therefore 
ha d no ri ght to exact additional consideration 
for the completion of the contract.'' 

The application of the principle .to a previous con-
tra ct with a third party is recognized in Gordon v. 
Sch:llhorn, 95 N. J. Eq. 563 (Ch. 1924), the Court 
saying : . . 

'' Of course, it is elementary that a consid-
e.ration for one contract will not support a dis-
ti nct and independent contract.'' : 1 
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Want of consideration may, of course, be proven 
by : ·pa _rol despite the parol evidence rule. 

"It may also be shown that the actual con-
sideration was less than that recited in the in-
strument, or that there was a want or failure of 
consideration either in whole or in part.'' 

22 C. J., 1160. 

Paro.I Evidence t.o Show Conditions of a Gift. 

, It is o.bvious that if no consideration was given 
liy the defendant, any transfer of property in the 
hin to it was in the nature of a mere gift. In deter-
1nining whether or not a gift has been made, the 
question of the donor's intent is an important el-
ement and the courts will take parol evidence there-
of. Thus in Taylor v. Coriell, 66 N. J. Eq. 262, 
where a deposit in bank by a parent. to the joint ac-
count of the parent and the child was made, evi-
dence was admitted to show that the deposit was 
solely for the convenience of the parent and was 
not- a gift. 

Similarly in Brown. v. Columbus, 75 Atl. 917-(N. J. 
Ch. 1910, not officially reported), a conveyance of 
real estate was made for the sole purpose of en-
abling the grantee to go bail for the grant'or 's son 
who was expecting arrest. This special purpose 
was shown by parol testimony. 

'' To make a gift effective the evidence should 
show not only a donative purpose, but also an 
intention on the part of the donor to divest him --
self of the possession of his property, and it 
should be inconsistent with any other inten-
tion. (Citing Taylor v. Cori ell, supra.) That 
was a case that involved the question of a gift 
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of personalty. I know of no distinction be.:. 
tween gifts. of pe~sonalty and gifts of realty, 
so far as this particular point is concerned." 
(p. 919.) 

Si~i~arl;y it i~ proper to show by parol testimony 
tl:e h~1tahons imposed upon a gift; This w·as recog-
nized 111 Bea,umont v. Bea -umpnt, 152 Fed. 55, 61 
(C._ C. A. 3rd Cir. 1907-appeal from . N. J. D. (;.), 
which was a replevin suit to recover bonds. The 
defe nse was a gift of the bonds by a decedent. Evi-
dence showe_d that the bonds were given but with 
th e reservation that the coupons should be clipped 
and turned over to the decedent during his lifetime. 
The Court said : · 

. "A dono_r. tnay attach a condition t to a gift 
in_ pra esenti, 1f that condition be not inconsistent 
with the possession or control by the donee of 
the thing given.'' . . . , 

. A l~ne of decisions differing, in fact but agTeeing in p . 1 . h . nnc1p e w1 t the case at bar are those where 
gift s l:ave been made in contemplation of marriage 
~ut without direct reference thereto, and without 
t~ult on the man's part the engagement of the par-
ies ~as been broken. In such cases it is held that 

the gift, made during the period of the engagement, 
must_ ?e held to have attached thereto the implied 
condition that it was to be ineffective in the event 
th e engagement was broken. 

Lansd en v. Arbaugh, 22'i S. W. 868 (1\1:o. 
Ap. '21); 

.Antara .1nian v. Ourakian, 194 N. Y. S. 100; 
Cu,shing v. Hughes, . 195 N. Y. S . 200; 
Hum,ble v. Gay, 168 Cal. 516 143 P. 778 

('14). ' · 
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IV.· IF AN AGREEM.ENT WAS ENTERED 
-1NTO IT WAS TAINTED WITH FRAUD AND 
VOIDABLE AT THE INSTANCE OF PLAIN-
TIFFS. 

J, We finally come to the question of fraud, so patent 
_ -on the face of the whole transaction between these 

parties. Can the defendant avoid the consequence 
of the fraudulent acts of its officers by resorting to 
a rule of -evidence 1 This is its obvious purpose, 
since no denial was made on the stand of the plain-

. tiffs' story and defendant's case was rested on the 
letter of April 2nd put in evidence by defendant's 
-counsel. · 

It is fundamental, however, that the parol evi-
dence rule does not bar proof of such facts as show 
that there ·was no real meeting of the ·minds or that 
.the purported agreement was one arrived at through 
frtrnd. 

· Where there is involved the question of what the 
paTties actually intended, see Hudson County · Store 
Fixture Company v. Guttman, 127 A. 575 (N. J. 
Sup. Ct. 1925), aff. 130 A. 918, per curiam-(not offi-
cially reported), where a sale of store fixtures was 
involved. The defendant had signed a form con-
tract but immediately after signing discovered it 
,vas a conditional sale and securing plaintiff's copy 
toi-e it up. Suit was brought on the writt'en c?n-
tract and plaintiff sought to show the conversation 
preceding the signing. The Court said: . 
- . _ '' Complaint is made of the action of the 

Judo·e allowing the defendant to relate the de-
tails° of his oral negotiations with the plaintiff 
concerning the making of the contract pri?r _to 

· signii1g. This was objected to by the plaintiff 
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:ipon the ground that the contract spoke for 
~tself a~1d-th~t I?rior conversatio1is were merged 
111~0 _the written agreemenf and were not ·ad-
miss1ble. _ · · · .. _ 

We think this ·objection not well taken. The 
real que~tion was whether or not the minds of 
the parties met and resulted · in a contract and 

. u1:o~ that topic we think this evidence wa~-ad-
missible.'' 
(p. 576.) 

The rule as to fraud is expressed thus· 
'' It i~ well established that, as fra~d vitiates 

everytlnng :vh~ch it touches, parol evidence is 
~hva~s a?m1ss1ble to show, for the purpose of 
1nva!1dahng a written instrument, that its ex-
ecut1011 was _Pr?cured by fraud, or that, by rea-
son _of fraud, 1t does not expi·es·s the true in-
_tent10ns of the parties. The rule in this respect 
is not. r:ndered inapplicable by the fact that 
the writing contains a recital to the effect that 
al~ agreements between the parties are con-
tained therein.'' , 

22 C. J., 1215 · . ' ' Sh eldon Co. v. H arleigh Cemetery Assoc., 
73 N. J. L. 115, 62 A. 189; 

Wooden v. Shotwell, 23 N. J. _ L. 465 ( aff. 
24 N. J. L. 789); 

U sefuJ "JJ1 anuf actures Soc. v. Haight, 1 N. 
J. Eq. 393. · 

Ea-sy T erm Loan Co. v. Silberman (N. J. 
Sup. Ct. 1924), 100 N. J. L. 67, 69, 70. 

. "The defense set up against · the plaintiff's 
right of _recover was fraud and illegality in the 
transaction. That fraud and illegality in a con-
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tract may be established by parol tes_tim?ny is 
too .firmly established to need the D1tah~1~ of 
any authorities in support of th~ proposition. 
The cases cited on appellant's brief do not as-
sert the contrary. Fraud or illegality · in the 
contract is an exception to th_e .general rule that 
parol testimony is inadmissible to vary or alter 
the terms of a writte1i- contract. Denyse, et al., 

, , · ads., John S. Crawford, 18 N. J. L. 325; Wooden 
, v. Shotivell, 23 Id. 465, 4 71; S. C. ( Court of 

. Errors and Appeals), 24 Id. 789; Chaddock v. 
· · VanNess, 35 Id. 517; Naumberg v. Young, 44 

Id. 331, 335." 

Sheldon Co. v. Harl eig h Cemetery Ass'1~. 
_ (N. J. Sup. Ct. 190_5), 73 N. J. L. 115, 116. 

'' The overruling of this offer was clearly er-
roneous. The effect of the excluded proof w~s 
not to vary or contradict the terms of the wnt-

!:: ten contract; but, on the contrary, to sho': that 
but for the false statement of a 11011-ex:stent 
fact such contra.ct would not have ~een s1gned, 
and hence that in legal · contemplation no con-
tract had been made.'' 
(p. 116.) 

Ryl e v. Ryle (E. & A. 1886), 41 N. J. Eq. 
582, 606. · . . 

'' It is said that the testimony_ by which. tlns 
result is reached is in conflict with the wntten 

r, : agreement, and therefore contrary to th~ rule 
which forbids the introduction of pnrol evidence 
to contradict or vary a written agreement. ~s 
said above, I think to give the written paper 111 
this case the full force claimed for_ it, would be 
giving countenance to a fraud. This would take 
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the case out of the rule contended for and I 
think fairly within the exceptions iri N a.~mber(} 
v. Young, 15 Vr. 331." 
( pp. 598, 599.) 

Eaton v. Eaton (N. J. Sup. Ct. 1871), 35 
N. J. L. 290, 295. 

'' A person performing services ·under a parol 
contract for compensation by the conveyance of 
lands, may recover the value of such services 
if the other party, taking advantage of the stat~ 
ute of frauds, refuses to complete the contract, 
~or the reaso~ that, under such circumstances, 
it would be inequitable to retain the promised 
consideration and enjoy the benefit of the ser-
vices without compensation. * * ,x, 

-When the defendant received the money he 
·signed a due-bill, which is a written acknowiedg-
m~nt_ of an indebtedness. The legal import of 
this instrument cannot be contradicted or va-
ried by oral proof of a different understanding 
?r agreement between the parties at the time 
it was signed and delivered, but it may be at-
tacked by oral proof for want of consideration 
or fraud. ,)(: * * 

This testimony is not obnoxious to the rule 
which precludes the admission of parol evidence 
to contradict or vary the legal import of a writ-
ten instrument. It was competent evidence to 
show a want of consideration, and fraud or im-
position i_n obtaining the due.:bill, and was prop-
erly admitted.'' 
( pp. 293, 294, 295.) 
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Den v. Moore (N. J. Sup. Ct. 1819), 5 
N.- J. L. 551, 557, 558: · 

"The couris·el seemed to admit, in the argu-
n1ent, that fraud in the execution of a sealed 
instrument might be inquired into ; but that 
fraud in the consideration _ could not. I do · not 
weil comprehend the grou11ds of this distinc-
tion. The consideration and. execution of such 
instruments are so united as not readily to be 
separated. _ It seldom, perhaps ne~er, happens 
that there is fraud in the orie -and not in the 
oth er. But if this wer e riot so the law is not as 
was argJed. F ·raud reaches through every sub-
ject which it touches; it invalidates the con-
sideration as well as the execution of all con-
tracts; and may always be proved. Besides~ the 
evidence in this case was expressly des_igned to 
sho,v that the execution, both of the :p.ote~ and 
of the bond anq._ mortgage, was induced bi im-
position and fraud. _ I think, the ref ore, that' th_e 
Court judged rightly in admitting the evi-
dence;'' 

. rrhe · time lias l01ig since passed when a party 
pleading that fraud . invalidates a written · agree-
ment is referred to a court of equity for his sole 
redress: The jurisdiction of law over fraud is con-
current with that of equity. 

It is scarcely necessary to point out the fraud 
involved in the defendant's conduct. The repre-
sentation that the letter of April 2nd was needed in 
order to give the defendant company _ control over 
the operation of the plaintiffs' ,bin, com.ing from 
men of the business experienc .e and education of the 
Hinelines cannot be regarded as sincere. The fur-
ther repr~sentation that property in the bin was to 
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pass to defendant solely for the temporary purpose 
of control and he returned to the plaintiffs when the 
con.tract was completed, is proved to have been 
false by the subsequent conduct of the defend-ant's 
o~ cers in retaining the bin and referring to the 
ter ms . of the letter as justifying such retention. 
I{nowing that that letter did not express all the 
~er~s of the . pa:rties' agreement, their attempted 
insistence upon it was a fraud in itself which re-
late s_ back to the original transaction between the 
par ties. 

Roberts v. J arnes, 83 N. J. L. 492, 497 (E. & 
A. 1912); 

Gordon v. Schellhorn, 95 N. J. Eq. 563 ( Ch. 
1924); 

Curtis -Warner Corporation . v. Thirkettle, 
99 N. J. Eq. 806 (Ch. 1926). 

yr e r espectfully submit on any and all of the 
I~oints hereinabove set forth that plaintiffs were en-
tit led to submit parol evidence of the real agree-
ment be_tween the parties and to go to the jury on 
such evidence. It is scarcely necessary to suggest 
tha t S hin~. v. Black, 97 N. J. L. 219, cited by the 
lra rned tnal Judge, is not in point on the facts. , 

Respectfully submitted, 
LOUIS B. LEDUC, 
Counsellor of Plaintiffs-

Appellants. 
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This appeal relates to the admission of oral testimony 
for the purpose of varying the terms of a written instru-
ment. The contract, as originally prepared by the plain-
tiffs, was as follows : 

"This is to advise that we are ready to place a Blau-
Knox bin at Federal Street Wharf as per our conversa-
tion with you this date. It is understood that the bins 
are · to become your property as soon as placed on the 
ground. " ( 19, line 20 ; 40, line 20.) This was amended 
by inserting the word "erect" instead of "place," "your" 
instead of "at," "this bin is" instead of "the bins are., 
and "erected" instead of "placed," so that the contract 
as finally executed appeared as in Exhibit D 1 and was 
signed by one of the co-partners. Subsequently the same 
contract was executed by both of the partners. ( Exhibit 
D2.) This was accepted by the defendant. ( Exhibit 
D3.) 
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The established rule is that a written contract is the 
only evidence of the contract as finally concluded, sub-
ject to only three exceptions, first, where the contract is 
on its face incomplete; secondly, where there is a col-
lateral contract on a subject distinct from that of the 
written contract; and thirdly, where there is fraud and 
illegality in the transaction. N au,mberg vs. Young, 15 
Vroom, 331; Shinn vs. Black, 12 Gummere, 219; Loan 
Company vs. Silverman, 15 Gummere, 67. 

Michael G. Garrity , one of the plaintiffs, testified that 
Exhibit D2 represented the conversation between himself, 
Mr. Wills and Mr. Hineline. ( 27, line 20; 28, line 30.) 
In the contracts with the City the plaintiffs were obliged 
to furnish a bin. ( Exhibit Pl , SO, line 10.) The de-
fendant was also, under its contract with the City, re-
quired to furnish a bin. ( Exhibit P2, 52, line 30.) 
The Lime Company already had installed in its plant 
bins as required by the contract. ( 41, lines 10 and 20.) 
The plaintiffs were necessarily required to erect their 
bin on the lands of the Lime Company in order to carry 
out their contract with the City. ( 23, line 20; 24, line 1. _) 
The witness attempted to escape the force of this fact 
by stating that notwithstanding the Lime Company 
already had the contract for materials he would have 
made the City buy its sand and lime from somebody else. 
( 24, line 20.) 

The Lime Company undoubtedly ref used to permit the 
plaintiffs to use its wharf for the purpose of erecting a 
bin unless it received compensation, either in the form of 
cash or in lieu thereof the bin. The bin was in use by 
the plaintiffs for eight months. ( 25, line 20.) 

The plaintiffs attempted to evade their contract by 
stating a different contract than the one in writing, that 
1s, at the end of a year there would be some kind of 
settlement wherein there would be payment of rental for 
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the use of the ground. ( 32, line 10.) One of the 
plaint iffs testified that the bin which they purchased was 
suitable for their work and that it was difficult to get 
wharf property at that time. ( 37, line 20.) It seems 
clear that Exhibit D2 is a completed contract and it 
certainly contains the entire agreement of the parties. It 
plainly says that the plaintiffs were ready to erect a bin 
as agreed and that it was to become t_he property of the 
Lime Company as soon as erected on their ground. If 
the door is to be opened for parole testimony because 
of the expression "as per our conversation" then, in this 
event, any terms with respect to which the writing is 
silent may be supplied and in this way the defendant will 
be denied the protection of the rule. There is no un-
certainty in the contract with respect to the fact that the 
bin was to become the property of the Camden Lime 
Company as soon as erected on the ground. The effect 
of the oral testimony is to leave the title in the plaintiffs. 
The recapture of the bin was no doubt an afterthought 
on the part of the plaintiffs and this is why they wished 
to change the terms of the contract . One of the plaintiffs, 
afte r his contract was completed with the City , claims to 
have had a conversation with one of the officers of the 
Lime Company about the bin and testified "I am going 
to th ink it over, but I don 't think though I will let you 
keep our Blau-Knox loader." Is this the frame of mind 
of a person who is perfectly certain that the bin belonged 
to him? 

In plaintiffs' brief I find the following: "Probably 
the requirements in plaintiffs ' contract that they should 
furn ish a bin was a mere clerical error." There is no 
warr ant for this assumption, as one of the plaintiffs ad-
mitted that they could not get the contract without the 
erection of the bin. ( 23, line 20. ) And again , there is 
no warrant for the statement in the plaintiffs' brief that 
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the defendant took advantage of the situation and in-
duced the plaintiffs to purchase a standard bin. ( 25, 
lines 1 to 10.) Both parties were obliged to furnish a 
bin and the Lime Company had one far in advance of its 
contract with the City for its own uses. If we must go 
into the realm of speculation, isn't it reasonable to assume 
that the City required both parties to furnish bins in 
order that there should be no delay jn the work of con-
struction in which the City was engaged? 

Plaintiffs attempt to set up want of consideration as 
a reason for the reversal of the Court below. This is 
neither set up in the pleadings nor was there any testi-
mony to this effect. And moreover, such a reason was 
not set forth in their grounds of appeal. Plaintiffs now 
set up in their brief that the contract is tainted with fraud. 
Fraud was neither pleaded nor is it set up in the grounds 
of appeal and there is no testimony that indicates fraud. 
On the contrary, the plaintiffs testified that they were not 
deceived in any respect. ( 2 5, lines 10 to 20 ; 36, lines 
20 to 35 .) 

The last two reasons for reversing the trial Court ap-
pear to have occurred to plaintiffs' attorney during the 
preparation of his brief. 

Respectfully submitted, 

FRANCIS D. WEAVER, 

Attorney for and of Council 
with Defendar;.t-Respondent. 




