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Opinion. 

MAGIE, J. The defendant, Oliver, was sued in a jus-
tice's court by Cole & Taylor. On affiJavits filed with 
him the justice made an order, directing a warrant to issue 
against Oliver. The grounds for the order were therein 
stated to be, that there was a debt due from Oliver to Cole 
& Taylor on an implied contract for goods sold and speci-
fied in the affidavit, that Cliver fraudulently incurred that 
obligation, and that he was uot, at the date of the order, a 
freeholder and resident of the county. Upon this the war-
rant issued and Oliver was arrested. He then filed a plea, 
alleging that he was, at the commencement of the action, 
and had continued ever since to be, a freeholder, and resi-
dent of the county. The plea concluded with a verifica-
tion and a prayer of judgment whether the court woul<l 
take further cognizance of the action. The justice de-
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clined to recognize this plea. A'P-he states in his docket, 
he deci<led that he lia<l alrearly settled that an order for a 
warrant should isstH' 011 the affidavits filrcl, an<l he was 
there to try the plaintiff..;' claim. He then procee<lerl to 
try the case on the merits. Judgment having been ren-
derf'<l for the plaintiff.-:, Cole & Taylor, the <h·fen<lant, 
Cliver, appea]e<l. 

,vhen the appeal wa" called for trial, Cliver's counsel 
move<l for the reversal of the jnclgment of the justice and 
the disn"!issal of the action, upon the plea so filed an<l evi-
dence then offered aud received in support thereof. The 
state of the ra8e agree<l 011 by the attorneys of the parties, 
shows that when this evidence was offered, the counsel of 
the appellees ohjPcted to it as irregular and offered to pro-
ceed to prove the appellees' demand. The court, how-
ever, refused to proceed to the merits of the ca~e, but 
announ ee<l that they wonl<l receive evidence from the 
appell<.1es upon the question raised by the plea. No evi-
dence was offered 011 th~ir part 011 that question. The 
court, therrnpon, reversed the judgment of the justice aud 
di smis:-ed the suit, with cost~. 

If Clivn was a fred1ol<lcr and resident of the county, 
he was pri vilPged from arrest by warrant out of any court 
for the trial of small cause::, within that county except 
upon proof, to the satisfaction of a justice, &c., of some 
of the particulars euuu1eraled iu the third subdivision of 
section 13 of the Justice's Court act. Rev., p. 540. That 
act, in respect to the issue of a warrant as a fir::it proce8s 
out of that court, differs somewhat from previous acts on 
the subject. It provides that warrants shall only be issued 
in tl1e cases enumerated in the section above referred to. 
Tho::ie cases include two where the defendant is not a free-
holder and resident of the county, and one where the de-
fen<lant is a freeholder and resident of the county. In the 
latter case, there must be proof made to the satisfaction of 
the justice that the defendant has a::isigned or disposed of~ 
or is about to assign or dispose of, all his land lying in the 
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county, with intent to defraud his creditors. This pro-
vision, though <liffering in details, is identical in its seope 
and plan with that considered by Elmer, J., in Bareklow 
v. Hutchinson, 3 Vronm 195, and held to eo11fer such a 
privilege. It seems unqnestionable that, unless there is 
proof of a disposition or inten<le<l disposition of all his real 
estate in the county with intent to defraud hia creditors, a 
freeholder and resident is entitled to claim immunity from 
arrest hy warrant ont of a j ustice'H court. 

Such a claim to privilege as against the writ issued in 
an action might always be iuterpo!--f'd by way of defence. 
In the common law conl'ts such defence wa:; made by a 
plea to the jurisdiction in the nature of a plea in nhate-
ment. 1 Chit. Pl. *442. Although pleadings in a judtiee's 
court are generally ore tenus, (Johnson v. Van Doren, 
Penn. 372,) aud no written pl('a, PX<>ept of title and set-
off, is neeessary, and although, in such cases, this defence 
may be made under the general issue 01· upon a motion to 
dismiss, (Smith v. Va11 Houten, 4 Haist. 381,) yet a writ-
ten plea is uot objectionable. Such a plea was interposed 
in Barcklow v. Hutchinson, and although overruled, it is 
manifest that it was regarded by Elmer, J., as a proper 
plea. 

The plPa filed in this case was an ordinary plea of privi-
lege. In a common law court, a replication would have 
been necessary to put the cau:;e at issue. In the court for 
the trial of small c.iuses no such formality of pleading was 
requisite. That court is empowere<l to" hear and examine 
the respective allegatio11s and proof:," of the parties. The 
appellate court is empowen·d to "hear and determine all 
appeals iu a summary way." This plea was uotiee to 
plaintiff:; of a proper defence to their action. The issue 
thereon may be considere<l as joined without any other 
pleading than the formal de11ial inferred fro111 the plaintiffs 
appearing aud contesting the matter. The Cuurt of C()m-
mou Pleas coul<l not ignore that issue as the justice had 
done. They were bound to try it, and the,v di<l so. 
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The result which they reached on the trial of that issue, 
was that the defenrlant had proved his plea. We cannot 
disturb this result if there was any evidence to support it, 
and we are bound to presume there w::ts such evidence un-
less the contrary clearly appears. That the rlefendant was 
a resident of the county 1-ufficiently appeared from the pre-
liminary affidavit of tlu~ plaintiff-;, anrl there was no con-
test on· that point. Tlie contest was in respect to his 
being a freeholder of the county. On that subject there 
was evidence of a devise to defendant of an interest in 
real estate in that county. The devise was before the 
court, and from it they inferred that defendant was a free-
holder of the county. There is nothiug before us to show 
that such inference was not properly drawn. There was 
evidence from which it might be <lrawn. 

The two facts necessary to su tain this plea of privilege 
as against this writ were adjudicated in favor of defend-
ant, and there was evidence before the court on which that 
adjud iration coulrl be marle. 

The judgment of the Common Pleas must, therefiJre, be 
affirrnerl, with costs . 

.flppellants' Points. 

I. That a duly certified copy of the last will of Samuel 
Asay, the grandfather of the defenrlant, devising to said 
defen<lant an interest in certain lands and real estate in 
Burlington county, stan<ling alone, unsupported by any 
other proof.,,l, is absolutely no evidence that the defendant 
was a freeholder of said county. 

A freeholder is one having an estate of inheritance or 
for life in real property, whether it be a corporeal or incor-
poreal hereditament. 

1 Wash b. on Real Prop. 72. 

L I 
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In the case of West et al. v. Pine et al., which was a 
case of ejectment, fonn<l in 4 Wash. Cir. Ct. Rep. 693, 
Justice Washington says: 

"I holrl the general rule upon this subject to be that a 
plaintiff in E>jectment, who claims as clevisee of another, is 
not bonn<l to <lo more, in the firRt instance, in de<lucing his 
title, than to show a valid will in hi~ favor, duly made by 
a person in posse8sion who died seized of the estate de-
vised. He is not required to go further ann to trace down 
the title from the proprietor, so as to show a legal title in 
the proprietor. The law presumes the person so dying 
seized to be entitled to a fee simple interest, unless the 
contrary be shown on the other side. 

"A probate copy of a will has been held by the English 
courts, when the statutory requirements as to its use in 
evidence have been complied with, simply to be prima 
Jacie evidence of the validity of the will and the com-
petence of the testator. Baraclough v. Greeuhough, [Ex. 
C.] 2 Q. B. 612, 620. 

"All title rests on possession, either actual or presumed. 
No posses~ion is presumed in favor of any person but the 
sovereign or state." 

Graves v. Amoskeag Manuf. C@., 44 N. H. 462. 
Dame v. Dame, 20 N. H. 28. 

In 1 N. Y. 528, Court of Errors and Appeals, in an 
action on the case for injnry to real property, the court 
says: '' The plaintiff was bound to show either paper 
title or actual posse sion. The barely giving in evidence 
of a deed to him of the premi~es foll short of proving 
title." 

Lawrence v. Russell, 17 Pick. 388. 
W el I born v. Anderson, 37 Miss. 155. 
Williams v. Peyton, (Common Law,) 4 Wheat. (U. 

S.) 77. 
Abbott's Trial Evidence 6-i4. 

It has been uniformly held in Pennsylvania that before 
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a deed ran be admitted in evidence, in the proving of title 
to lands, its relevancy must be shown by proving some 
title in the grantor. 

Peters v. Condron, 2 Serg. & R. 80. 
Hoak v. Long, 10 Serg-. & R. 10. 
Kennedy v. Skeer, 3 Watts 97. 
Zegler v. Hantz, 8 ·watts 382. 
Gonreit v. Waterloo, 7 Barr 237. 
See, also, 5 Rawle 90. 

So a probate copy of a will may be given in evidence 
to prove chain, when the seizin of testator is proved or 
arlmitted. 

Morris v. Van Doren, 1 Dall. 64. 
Fenn v. Read, 1 Watts 87. 
Burke v. Young, 2 Serg. & R. 389. 

II. The state of the case agreed upon by counsel being 
before the Supreme Court, in which it clearly appeared 
that the will was the 011ly proof offered in the court be-
low, the Supreme Court was not bound to presume that 
there was evidence in the court below that the defendant 
was a freeholder. 

Legal presumptions must be based upon facts, and not 
upon presumptions. 

Pennington v. Yell, 11 Ark. 212. 
Richmond v. Aiken, 25 Vt. 324. 

III. That after the Common Pleas had decided that the 
defendant had proved his plea, they should have dis-
charged the defendant on common bail, or from arrest, and 
permitted the plaintiff~ to prove their claim. 

Corse v. Colfax, 2 South. 684. 
Branson v. Shinn, 4 Haist. 1. 
Morris v. Geiger, 5 Halst. 331. 
Kinney v. Muloch, 2 Harr. 334. 
Van Kirk ads. Staats, 4 Zab. 121. 
Perry v. Orr, 6 Vr. 302. 

} 

I 
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L~ ERHOH. 

Brief of Joseph H. Gaskill for Defendant. 

Thi:--artion ,rnR rmnmrnrrd in the C'omt for 1 he T'ria] of 10 

~mall C'auRe;-;, hy warrant i:-::--nr<l again:-:t Cliwr, upon thP al-

]pge<l grou]l(l that he wa;-; a fraudule11t debtor and 11ot a fr<'C-

holdcr arnl rc:--ident of the County. 
The <h,fi.,11<lnnt appeared before the. ,Tu:-:tice and filed a 

written pka, wrific,d h.,· affi<la Yit, all<'ging h<' wa:-: a fr<'c>-

hol<lcr arnl rc':--ident of the County. 
The ,Ju;-;tiec rcfu:-:e<l to reeogn izc the plea and try the i:-::-:u 

tlwrch~· rai:-:e<l. The ddernlant appPalc,l and tlH' Court of 
( 

1omn10n l'h•a:-: triPd the' i:-::-:m• arnl finding for th<· dc•fc'1l<lant, 

,li:-:n1i:-:-.:ed th<' ndion. 10 

The ~nprcmc Court ( ,JnRtir<'--Yan f-iy<'k]p and Magi' :-:it-

ting) affirmed tlw judgnwnt of thr Common PlPa:-- on <·c•rtio-

rnn. 
1-l-Y room, 1, :L 

To r<.'YC'l':--C thi:-: dcC'i:--ion of the , nprc 1 rnr ( 'ourt, tlH' plain-

tiff~ pre:-:c•nt t\\·o ground:--: 
1. Tlw lrgality of th<> procPc'dinµ;s undPr t hP pl Pa. 

1. Thr Pvidc.•11<'<' upon whi<'h the· Court adl'd. 

FIRST . 
• \:--to tlw lcµ:nlit~· of tlw prne('tdinµ-:-. 
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The third error aHsigue<l i8 as follows: "Becau:,c tlw sai<l 
"Court decide<l that the Court below, haying come to the 
'·conclusion that the plea of the defendant "·aH proYe<l, they 
"were bound to dismiss the suit, without perrnittinµ; tlw 
"plaintiff~ to go into the merit::; of the <"n:-:e all(l pron• thc·ir 
"demand or claim." 

The action of the Common Plear--war,: right. 
(1.) The defendant had bee11 illegall;v brought into Court. 

He wa:-: n fre0holder and priYi1eg d from arre;-;t in thi:-: netin1i. 
10 ,Ju:,4tfreH Court:-;, ~ee. 1:-t 

Barklow Y. HutehinHon, :~ Vroom, 1 t).). /X~ ...Jr-¥tJ The , tatute proyide:-; for thr e clasHeH of cnl'4es, in ,rhieh a 
warrant may isi--ue, nn<l in expr0H:-; term:-; prohibit:-: it:-- u:--(' in 
all other caHe:-;. 

"The warrant :-;hall O JLY he u1-<ed in the follo\\ ing <'aHr:-: :·' 
Frm•!'l'. Against fraudulent <lebtor:-:, who are not frp0holde1·:--

arnl re:,idents of the County. 
8ECO"N"D. In actions founded upon ·tr:. 
TnrRn. Again:-it re:-1i<l0nt freehol<ler:-; who have or are 

20 about to tran:-;fi~r their prnperty with int<'nt to defraud <·r<•dit-or:-:. 

l'his action doe:-: not come under tlw :-:e<'ond hrnd n:-: it i:--
not founded upon a te t. 

It i:--not under the third head as it i:-; not aµ:ain:-;t a n':-;idP11t 
freeholder, hut agai11:-:t "Dayid L. ( 1lh'er of the ( 'ounty of 
''Burlington, and who il-4 not a freeholder" ( pro ut affidayit J, 
nor i::,; there any alleµ:ation in the affidaYit that lw ha:-: or i:-: 
about to tran:-;for hi::; property with intent to defraud hi:-; er<>d-
itor:-;, nor is there any adjudieation b,v th<.' ,Justice in hi:-: ord(•t· 

30 for warrant of any fact that will authorizr thP ·warrant und<·r thi:-; third hea<l. 

The warrant il-4 to be :-;nHtai11c<l if at nil under th0 fir:--t di-
Yi:-:ion or head of Hection 1 :3, arnl thi:-; require:--not only that 
there :-;hall he f4hown a fraudulent contract, hut al:--o tirnt tlw 
defendant IR XOT ,\ FREEHOLDE}{ .\XJ> UEHII>E."l' ()f,' THE Cm·xTY. 

It i:-1 n 1>t eYery debtor, 1101· CYer,v fraudulrnt d0htor that 
ran lw held to hail und<>r thiH <'lau-:r of t lw H<'d i1 1n. Tit<-· I'('-

(J 
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quirements arc more ;-;tringent than unrler onr Praetice Aet; 
and it i::--::--trikin,\dy ;-;hown that the Lcgi:--lature in authorizjng 
warrant;-; for <lebt limit;-; to the utmo:--t the authority of .Ju:---
tices of the Pea('e m·er the liberty of <lchtor:--, arnl entirely 
abridge;-; it again:--t <lebtor;-; who may have frauclulPntly ('(,11-

tractcd the <leht:-;, if they are re:-;idcnt frceholcler:i. 
~o that if Clivcr wa:-; a freeholder and re;-;ident of the 

County he was privilegecl from ane:-;t by warrant. ,Justice 
Elmer in the ca:-;c cited (:~ Vroom) on page J H7, ::--ay:-;: "If 
"the defendant i:--in faet a freehol<ler and re:-:iclent in the coun- 10 
"ty, it i:-; hi:-; privih-'ge to claim immunity from arre:-;t." Cli-
ver wa:-; not liable to arre:-:t, and if arre;-;ted it wa;-; hi:-; right to 
elaim hi;-; privilege. 

( :2.) The defendant plead rd hi:-: privilege· hy written plea, 
writied by affidavit. 

"\\rhile written plea;-; are not re<1uircd in .Jn:-:tire;-;' Court;-;, 
yet they are n<.'ither irregular 1wr unknown. 

Barkl<nr v. J-Intchin:-:on, :~ \'mom 1 ~),>. 

( 'oxe \'. Robbin;-;, 4 Hal:-;t, :rn.,. 
The plerr <fo,putrd a juri:--<lictional fact and is in itf- nature 20 

a plea in ahatrmellt. Thi:-1 rni:-1cd a quc:-1tion \Yhich it ,rn:, the 
duty of the Court fir:-:t to determine heforp they coul<l proceed 
to cxtln1i11e i11to the <li~1)t1tecl tteco1111t l>et,rPc11 1>ltli11tiff~ it11d , 

<lefornlant, for if the partie:, were not in ( 'onrt no ju<lgme11t 
('ould be given re:-:peeting tlw .-11hjPct n1attcr of thp di;-;pnte, 
that "·oul<l hirnl either. 

( :3.) If the plea Juul not been tiled and the matter:- then•in 
;-;ct forth had been proven under the general i:-::--ue, at the• clo:-:C' 
of plaintiff~' ca;-;e, the ,Ju::--tice would lutve been obligecl to di:---
mi:-::--tlw cn:-:e without clcciding the merit:4 of the eontrn\'l'l':-:~·. :w 

}fr(}iffin v. ~tout, Coxe 108 *H:2. r~, 
Rycr:40ll v. Ryer;-;on, 1 ~outh .J-1({ *:3(;:}. 
~mith \'. \Tan Horten, -+ Hal;-;t :381. 
}Io;-;:--]N v. Fl<>rning, 1:2 Yroo1n 1 O,~. 
,Jrffrc~· v. Owt>n, ~arne '.WO. 

( -+.) The ;-;eniec of the warrant in violation of a :4tatutory 
priYilege, nc·eer-:;-;aril_v n'1Hlcred all :-:ub:-:equent proceeding:-: void. 

The po;-;ition of plaintiff~ in thl' Co1111non Plea~, that having 
obtai1wd judgnwnt bc·fore the• ,J u;-;ticc, they \\'Cl'l' entitlr<l to an 
aliirnrnnc·r. of thr j udµ:mcllt, and that if th<'~' cou ]dn 't ha \'e an 
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execution against the body they hacl a right to the Appeal 
Bond to sue on, is one that is untenable and would completely 
overthr°'Y the right of liberty of debtors sued ill the Justices ' 
Courts. It would give unscrupulous creditors, with the asHist-
anoe of ignorant Justices, the po"·er to compel the enforce-
ment of every debt or the imprisonment of eyery debtor. The 
principle is laid down by the Justice when he refm;ccl to en-
tertain the plea, in these fitting worch; : "I <lecicled I had 
'ALREADY directed that an order for warrant do issue upon 

10 "the affidavit filed and was there to try the plaintiffs' claim.'' 
A question of jurisdiction involving the Racred right of lib-

erty, decided by a Justice of the Peace upon an ex-parte affi-
davit, the plaintiffs contend is not reviewahle. 

Jt will be borne in mind that the Justice Court Act <·011-

tains no Rection similar to the provisions of the Practice A ct 
(Sec. 64) authorizing the taking of affidavits aR to the truth of 
the affidavit upon which the order for the warrant is based. 
All that can he done without plea either oral or written, is to 
inquire before a Judge or Supreme Uourt Commissioner as to 

20 the legal sufficien~y,.. oj' the preliminary affidavit. (Rec. 15.) 
The plaintiff.-; h~~ued an execution against the body of the 

defendant, by virtue of having issued a warrant, arnl defon<l-
ant waf-1 compelled to appeal. 

20 

If the Justice had no jurisdiction over the defendant, the 
Common Pleas gained by the filing of the Appeal Bond. 

The Common Pleas retry the case and the proceedings arnl 
rights of the partieR are the same before that Court as before 
the Court below. ,vhatever the ,Justice ought to have done 
it if-I the duty of the Common PleaH to do. 

Rte·wart'~ Digest, page fi!)n, Recs. 617-rn ancl ca-
Hes cited. 

"If the error ought to have arreste<l or put an eIHl to the ac-
"tion before the Justice, it ought to do it in the Court ahoY('. 

,Johnson Y. Pennington, :-3 J. 8. Ureen Jk!-1. 
:J Harr , 236, 4 Harr, HH, :1 .Jab. ~o:t 
~ JL-7/ ~ 

SECOND. J../ !cl~ , )..tJ f- it-"; 6.s-
Af-1 to the evidence upon which the Court acted. 

The reconl from the Common Pleas sa?S: ·'The ( 'ourt ait- d 
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"nomH·<·d that tlw cyidcnce .-ulrn,ittc•cl proved that defendant 

"\\'a:--a frecho]dcr, ancl that they \\'ould rcrein' eYidPJH'e inn'-

' ·hutta] to :--ho\\' that hr \\a;-; not a frc<•holcltT, but \\'()uld not 

'·at tlii:--:--tagc of tlH· ea:-;e recci,·<· rvicl<'nec> a:-; to plaintiff~' 

"<'laim or demand." 
"~To evidence being om•r<>cl on thr part of the plaintitl~ as 

"to clrf<. nclant';-; l)('iug a fr(l<.•l10ldrr, thr Court ht·lcl that thP <lr-

"frrnlant wn:--proyrn to he a frccholcl<:r, &<'." 

,Justiec Elm<'r, in the ra:--c in :M Yrnom, paµ:e 1 H8, sav:-:: 

''The dc,fondant i:-; privileged to claim immunity from arrP.4 10 

''and i:--Pntitl<'d to }H'O\'C the fact:-: by hi;; own oath, or othN-

''\\'i.·c in the ,Ju:-;tice':--Court, ;-;o that his witne:-::-:e..; may be 

"<To:-:s-C'x:.unil1ed and proof hrnrcl 011 thr other siclc if offered.'' 

Tlw \m11110n Pleas hacl before tlwrn till'<'<' mattc•r:-: ill proof 

of tlw plea by the clefondm1t: 

Th<' oath of the dcfrndant ; 

'l'lw rPcital by plaintiff in tlw execution ; 

TIH' will of tlH' dC'frndant':--grall(lfatlwr. 

1 twill be noticecl hy th<· reconl from the Common Ph,as 

that plaintiff~ took no xccption to the C'Yiclc11c,, often·d hy the~() 

clefonclant ancl matlP 110 objcetion t() it c•ith(•r as to it:-; f'ompe-

tc•11cy or :-:ufficicncy. 
Thr only objection i~ thi:--: 

"Plaintiff:_ re:-:i:-:trcl thr motion on thC' ground it wa. i1T<'gu~ 

"11lar and that it was the right of the plaintiff~ to proy thPir 

"claim ancl otfcrC'cl thrn ancl thPre to <lo ·o, '' &c. 

If the objection j:_,; ti) tlw :-ufficiC'JH•y of the p\·idc·11eC' it :-:hculcl 

haYC' hem made hclmr. 
\\'i1liarn:-: Y. ~hepparcl, 1 .r. :-:. Urcen 70. 

The Court after Yt1rcliet eannot :-;ct it a:--i(le on an allc>gation :rn 

of 110 rviclC'lH'l' \\'hen 1w objC'ction "a" ma<k wlH'n olfL'l'l'<l. -1.,.,,., , .J t?l 
Dare v. }Ioor(•, Co.·e 111 ~'!l4. ----------- / J I / t,,,-- / 

(1.) Tlw ddc.'11<lant prowd hi:--pl<'a by hi:-: o,,m oath. The 

pl<'a :-:t>t:--ont that ·•at tlw timr of thC' comnw1H·e11w11t of the 

'':-:aid action, lw, the :--aid clrfrndant wa:-:, and from th<.'1H·e hith-

"Prto hath ht•t·n and :-till i:-:, a r ·.--i<lent of tlw ~aid eot111ty of 

"Burli11µ.ton and a fn•<.•l10lclt•r tlwrC'i11," , '<'. ...\rnl in tlw affi-

d:l\·it annrx<•d thr d('frrnlnnt ". aith thr nhow pka i:--trur i11 
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''i-\ub:-tnnce an<l in fact." Herc ,mi-\ proof by the clcfc,1Hlant':-i mrn oa~h in accordance with the opinion of ,Juf-:ticc Ehncr ahcffe cite<l, and the defendant Wai-\ in Court ancl tenclerccl lo plaintiff::;' couni-\el for xamination. 
( 2.) The fact that clefondant "·a::; a frcebol<lcr mu, ad mitt 1d in the execution drawn by plaintiffs' coum,el, ancl i-\ >nt up to the Uommon Pleas with the other paperi-\. It recite~ that "David L. Clivcr ii-\ not a rei-\iclent ancl frrnholder.'' It will be noticed in j 'cc. 1:3 abow rcforrcd to, that the:-:v 10 wor<ls "rei-:iclent and frcchold('r" are rever.-:cd and that the 11P-gative applies to tl1e fir:4 only, the other being all affirrnrti,·('. By the ~ame con;-;truction it would appear that when the Ex-ecution came to he drawn, the point ai-: to clcfendant':-: being a freelwlder ,ms conceded an<l the writ :-:o wonled purpo:-:cly. The preliminary affidavit, the only matter before the Comt on the point of freeholder, on part of plaintiff\ has thii-\ lan-guage, "that Dm·id L. Cliver of the County of Burlington, arnl "who Ii-\ not a freeholc1c•r, i:-, indebted," &c. 

Thi~ point while not urged ak Htrongly ai·, the other:-:, i:-: at 20 leaF-t dei-:Hving coni-:idcration in a case that wa:-. litigatc,d fron1 the outi-\et in every availablP manner. 

:30 

(:3.) Ac rtifie<l eopy of the lai-\t will of P.arnuel .. \:.;ay, the grandfather of defoudant, a well-known citizen of the county arnl a man of con:-:iclerahle pos:-:e:--:.;ion~, wm; offrred in 0videncr and received hy the Court without objl'ction ur exception. By thi:--among other thing:-: there \nli-\ a ch'vi:.;e of ecrtain lands to d f<.,nclant aml other:--, the :-4Jiarc or inten':--t < f which waF\ i-\till in the <h,frn<lant at thC' time tlw ~uit wa:.; comrnc1wcd. 
[n regard to thi:--cvi<lcncr th<' fir:--l two error:-: arc as:--igncd. TnE FIRHT ERnon :,,.f-\:-;w. TEn r:-;-"BeC'aui-:e the , 'uprcmc "Court dcei<lc cl that the certified copy of the lni-\t ,rill of "Samuel .Ai-\ay the grandfather of i-\ttid cld<'ml:mt, de,,i:--ing to "him an interei-:t in rcrtain land~ and n,a] <':4ate in 1 T cw Han-'·over Town.-:hip, Burlington County, arnl offrre<l h)· the "defendant in the Court b 0 lo\\, wai-\ cvidc'JH'<' that h<' wa..: a "frrcholdc'r in the connty." 

The kupreme Court dicl not :.;o decide. The dcci:.;ion ~ny:--"The ronte-:t ,rn:--in refrr 'nee to hi:--lwing a fr0Pl10lch1 r of the '·county. On that :--u hjc'C't tlH'rc wa:-: <•,·id PIH'<' of a devi:--P to 



"d<·fr·11<la11t of a11 inkr('. t in rral <'i-.tatc' in that c·ounty. The 

"clevi:--<• \\W- beforr the· ( 'ourt, and frmll it they infrned that 

"defendant "a:-- a frc drnldt>r of tht> c·ounty. Tlwrl' i . ..: nothing 

"hJforr u,.: to :..;how that :-.uch i11fi.•1"'ll<'<' \\'a-.: not propt>rly 

''drawn . T11err ,rn-- <'viclrnec fr >lll which it rni~ht IL· dnl\rn." 

(~e<' pagr 18.'5 at bottom.) __.. 

If then· i~ eyiclcucr lwfor" tlw Court below from which the>)' 

ean rraeh their eonclu;-;ion, thi:-; Court ,rill not n 1ver,;c• beean:--e 

the e,·ich-nee would bring them to a cliffo1·r11t conclu:-:iou. 
Bl'(nrn w. Reirn,cy, ,> Dutch 117. 10 

\'\'olcott ,John~on & ( 'o., v:-:. l\Iuunt, 7 Yroom 

:W8. 
The Court detcrminef: the compctc'ncy and not the :--uHfric11-

ev of t]w Pvidence. 
· II ill in Tew Trial:--, pagr ..i.-W, :--;c•c·. H. ~\nd 

page -1i5'.Z, 8<·<·. U. 
If thi;-; cvidenc-" wa:-: c·nmpetc111t, thi;-; Court will not di:--turh 

the• <ll'('i:-:i011 of the• ( 'ourt h<.'low that <i<'C'idc,d it-.: :-:ufifriency. 

I hid. 
The pre:..;umption of title to lancb i;-; :-:o :..;trong ft\Jlll the offer 10 

of dcPd:-: i11 eviclencl' a;-; to divP;-;t Ju:..;tiC(':--of their jmi:--:<lietion. 

1Io~:-:ler v:-:. FlPming, 12 Y room 1 OK. 
,Jeftrc1y v.--. O"·r11, :--ame ~HO. 

A duly executed will purporting to <ll'vi:-:C' Janel will cc'r-

tninly give ri:-:e to ;-;ame prc;-;umption. ..\;-; rnueh a;-; a d<1e<l 

prc,;-;urnc~ the title of the µ:rautor it prc;-;mnc;-; the title of tlH' 

k:..;tator all(l with a:-: much force it pn•snrnt•:-: thf• title pa:-:-:ed 

tlH•J'('by n•rnain:-; ''(':-ted at tinw of the otter. 
The ,rill wa:..; legal ancl comp •tent <'YidrncP and the ( \n11 t 

:umouneC'd they were :-:ati;-;tiecl from it aud the other fad~ that :w 
dctenchrnt wa:-1 proven a frc •l10ldPr arnl callt•d on >lai1 · •. · · 

rdrntting- c'viclc·nce, which wa:-: not oft<.•rPd an<l till' ca:-:c wa:-

<li:..;mi;-;~•d. 
THE f-;EC'oxn EI:ROit .\~..,,c,XEJ> r,::;-"Bceau:-:c the :-:aid 

"Court decided that tlw Court h 1 lmr, having deci<h·<l that thc1 

"pka of the dcfrrnlant wa;-; 1n·ovC'd, the ( 'ourt \H'l'l' bot1]](1 to 

"pn•st1ml' th<'n' wa:-: :-:uffici<.'llt <·vidc1 nce, unlt':.:::-: tll(> eoutrary "'1,,, .3 & 3 
'·elcarly app<.•ar:-:." _. / J-/ / /1,' 

TlH' ( 'ourt will not pre:..;umc' the ( 'ourt of ( \rnrnrnn Pl<1a;-; 

Olwrt y .... , \Yhitc-lwacl, -1-IIal:..;t 30(i. 



Th0 Court ,ri]] not makt• any i11tendment to onrtum a 
jndgm0nt; the fact:-: "·hich c011~tituk thP ground of ohj0etio11 
mu:-:t he clearly 1n·on'<l. 

Hte"·art':-- Digc•:--t, png<' 1:W, ~C'c. 24-,3, ear-;t•:-C'itc·<l. 
En•ry iute11drn011t \\ ill be i11 favor of the order oftlw Court. 

~tatc v:,;. Houth Amhoy, :; Vroom 27,>. 
2 .,ah. 3HG, ->6..t-. 

In the 10111111011 Plea.' the deci:-:io11 of tlw Court m1:-: not 
ol~jc•ct(•d to on thP grourn1 the <•videnC'e would not ,rnrrant t lH· 

10 inference drawn from it; thP in:-:i::::tmrnt of plaintiff~ lwing a:-: 
before ~aintain that they had a right to tlwir _ju<lµ:mrnt 
and the appeal bond to :-:uc on, and IIO fiwt appc'ar:-: hcfon• the 
( 

1ourt now that tlw i11forrnrc• of thr Court lwlow <·oul<l not 
he drawn from tlw will. 

In 13arklow v:-. II utehin:-:on the judgment of the• Comn1011 
Pleas did not :-:tate that any cviclenrl' had been h<·ard and the 
judgment wa~ held good. :~ Vroom HJ,>. 

"If ddi:ndant attrnd trial evidence' will lw pre:-:u m<'d ." 
,Je:-::-;up v:--. ~harp, PPmL :~24-. 
F'IC'rninu-·:-:. Trw111an, Penn. ,~3:L 

In dc·tennining thi:-: ea:-;c• the· :-ipccial attention of thP ( 'ourt 
i~ called to the tlrC'i.,ion of ,J uRtiec Elmer in Barklow v--
Hutehin:-;on ahow cited ; although the pica in that c·a:-:c• wa:-: 
over-ruled the Court will 110ti<-'c 011 page• 1H7 thP C'a:-:c wa:-: 
re:--tecl alone upon th ;-;11ffi<•ie11cy of the pica, the <kht lwinµ: 
admitted and 110 l'l'<·ord appl'aring of any evidc'IH'P hc•i11~· offered before the ( 1

0ll llllOll Plea:--. 
In over-ruling the pl<'a 011 pab·c' 1 !IK, ,J n:-:tiel' Elnwr doc:-: it 

upon the ground the plea wa:-: dcfo<:tin• in not c·ontai11inµ: an 
:3() an ~rnwnt that dd<.•rnlant wa:-: a rt :-:id<'nt, <'1<'. 

Thr ,indgnwnt of the , 'u prrrnc ( 'ourt :--hould he atlirlllc·d. 

I', 

L 



WM. S. SHARP, Printer and Stereotyper, 21 Vv. State St., Trenton. 

NEW JERSEY SUPREME COURT. 

COLE g T.11.YLOR, 

vs. 

D.11. V'ID L. CLIV'E.R. 

' In Debt on Warrant. 
\_ Certiorari to Bur-
( lington Common 
, Pleas. 

Complaint. 

[Filed December 16, 1879.J 

State of New Jersey, Burlington connty, ss.-Thomas 
B. Taylor, of full age, being duly sworn according to law, 
on his oath says-That he, the said Thomas B. Taylor, and 
Jonas W. Cole are partners, trading nnder the firm name 
of Cole & Taylor, in the city of Trenton! State of New 
Jersey aforesaid; that David L. Oliver, of the county of 
Bnrlington, and who is not a freeholder, is indebted to the 
said Cole & Taylor in the snm of ninety two dollars and 10 
thirty-nine cents besides interest, for goods and merchan-
dise sold and delivered by said Cole & Taylor to said Oliver, 
the bill of particulars whereof is hereunto an11exed. 

And deponent further says that the said debt was con -
tracted by the said Oliver under the following circnmetances, 
to wit: on the second day of October, A. D. eighteen hun-
dred and seventy-eight, the said Oliver, at that time doing 
business in Wrightstown, having a retail store, and being 
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desirous of purchasing goods and of obtaining credit from 
the said Cole & Taylor, represented and said to them in order 
to obtain such credit and as an inducement therefor, that 
he, the said Oliver, was, with his four brothers, joint owner 
of a farm near Wrightstown, containing one hundred and 
eleven acres of cleared land and eighty acres of wood-land, 
makiug a total of one hundred and ninety-one acres of 
land, valued and assessed at seventy dollars per acre for 
the farm-land and twenty dollars per acre for the wood-land; 

10 that the whole farm was eotirely unencumbered; and 
further, that his, the said Cli ver-s, whole indebtedness 
would not then amount to more than fi. ve h nndred dollars; 
that he then had in stock over three thousand dollars' worth 
of goods, besides his interest in real estate and personal 
property outside of the store. 

And deponent fnrther says that, believing said represen-
tatious to be true and confiding in the integrity and h()nesty 
of the said Oliver, they, the said Cole & Taylor, were pcr-
sna<led and induced to give credit to the said (ni ver whcrcuy 

20 he became indebkd to them in the sum an<l for the goods 
anJ merchandise above named; said goods and merehan-
dise having been sold and delivered to said Oliver 011 ae-
conut of his said representations. 

And deponent further says that on or about the first day 
of A ugnst last past he applied to the said Uliver at ·Wrights-
town for the payment of the said sum abo,·e named; that 
said Oliver then informed and told deponent that he would 
not pay said bill, and that he had deeded to his brother his 
interest in the said farm and wood-land for the snm of nine 

:JO hundred dollars, which said sum he had owed to his brother 
for more than a year; that said land ha<l beeu for a long 
time encumuered for the sum of three thousand dollar::., 
and that it only contained one hundred acres; and said 
Oliver stated unto this deponent that prior to the secu11d 
day of October, A. D. eighteen hundred and seventy-eight, 
he was indebted to his mother-in-law for the sum of thirteen 
hundrc<l dollars, and that subseqnently to the contracting 
of the above-named debt of ninety-two dollar:; and thirty-
nine eents, he had turned over all the stock in said store to 

40 his said mother-in-law in payment of Lcr claim. 
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And deponent further says that in his interview with 
said Cliver on the first day of August last, he, the said 
Cliver, said he was on the second day of October, A. D. 

eighteen hundred and seventy-eight, and prior thereto, 
jointly indebted with his brother in the sum of five hundred 
dollars, besides his debts above named. 

And deponent further says that at said interview said 
Cliver protested and denied that he had ever made or writ_ 
ten any or similar representations as to his property or his 
indebtedness as above set fortb. 10 

The following is a bill of particulars taken from the book 
of original entries of the said Cole & Taylor of the goods 
and merchandise sold and delivered to the said Cli ver, as 
above referred to: 

DAVID L. CLIVER, 
Bought of COLE & TAYLOR, 

1879. 
49 

May 3, 1 bbl. N. 0. molasses, 1 48 
51 

1 " ,, " 2~ 48J 
1 " Champion oil, 52 
1 " C sugar, 310 

l0c. 
1 box 50 lbs. J drd. peaches, 

15c. 216 
Jnly 11, 1 bbl.13 Med. Rhn. ham s, 20 196 

308 
1 " Ex. sugar, 18 285 
J case telegraph matches, 5 gross, 

Total amount, 
CR. 

May 10, by 2 Champion oil hbhi.@ 80c., 1 60 
" 1 Home Light bbl., 1 25 

Less freight on same, 

.June 26, hy cash check, 
July 11, " 2 coffee bags, l0c., 

DR. 
21, To protest on check, 

2 85 
25 

37 17 76 

40 19 40 
11} 5 98 

6~ 20 15 

3:-i ·I 1 98 

11 21 71 

7:-i I 22 09 
1 95 9 75 

2 60 
2i5 00 

20 

65 27 

53 55 
----
$118 82 

27 80 

91 02 
1 37 

Total balance 1lt1(> 1 
$92 39 

Tnos. B. TAYLOR. 

20 

30 

40 
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Sworn and subscribed before me the 11th day of Septem-
ber, 1879. 

THOMAS BENNETT, Jiistif'e. 

Orde·r for Warrant. 

I, Thomas Bennett, a justice of the peace in and for the 
county of Burlington and State of New Jersey, upon read-
ing the affidavit of Thomas B. Taylor made and taken be-
fore me this day, do adjudge and decide that by the said 
affidavit, it is proved before me that there is due from the 

10 said David L. Oliver to the said Cole & Taylor, a debt or 
demand founded on contract implied, amounting to the sum 
ninety-two dollars and thirty-nine cents, for the price and 
value of goods and merchandise sold and delivered by the 
said Cole & Taylor to the said David L. Oliver, and that 
the nature and particulars thereof are in said affidavit speci-
fied, and by the affidavit aforesaid it is established to my 
satisfaction that the said David L. Oliver fraudulently in-
curred the obligation aforesaid, and that he is not a free-
holder and resident of this county at this tim~; I do there-

20 fore order that a warrant issue against the said David L. 
Cli ver at the suit of the said Cole & Taylor in the sum of 
ninety-two dollars and thirty-nine cents. 

Dated September 11th, A. D. 1879. 
TnoMA.S BENNETT, Just1:cJ. 

Warrant. 

Burlington county, ss.-The State of New Jersey to any 
constable of said county: Take the body of 

[L. s.J David L. Oliver so that you have him forthwith 
before the subscriber, one of the justices of the 

30 peace of the county of Burlington, at my office, in Borden-
town, in the township of Bordentown, in the county afore-
said, to answer unto Jonas W. Cole and Thomas B. Taylor, 
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partners trading as Cole & Taylor, in a plea of debt; de-
mand, one hundred dollars. 

Given under my hand and seal this eleventh day of Sep-
tember, in the year of our Lord one thousand eight hun-
dred and seventy-nine. 

TnoMAS BENNETT, Justice. 

I have arrested the defendant and taken bond with 
Samuel A. Oliver as surety for his appearance on the 11th 
day of September, at two o'clock in the afternoon, agree-
able to the statute of New Jersey in such case made and 10 
provided. 

JOHN D. MITCHELL, Oonstable. 

Plea. 

[Filed September 26, 18i9.] 

And the said defendant in his own proper person comes 
and sa_ys that this court ought not to have or take further 
cognizance of the action aforesaid, because he says that 
before and at the time of the commencement of the said 
action, he, the said defendant, was, and from thence hitherto 
hath been and still is, a resident of the said county of Bur- 20 
lington and a freeholder therein, and this the said defend-
ant is ready to verify, wherefore he prays judgment 
whether this court can or will take further cognizance of 
the action aforesaid. 

DAVID L. OLIVER. 

State of New Jersey, Burlington county, ss.-David L. 
Oliver, the defendant in this cause, being duly sworn ac-
cording to law, on his oath saith the above plea is true in 
substance and fact. 

DAVID L. OLIVER. 30 

Sworn and subscribed this 26th day of September, A. n. 
1879, before me. 

J osEPH H. OoPPUcK, Nota1'y 
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Execution. 

Burlington county, ss.-The State of New Jersey to any 
constable of Burlington, greeting: 

To John D. Mitchell, oue of the constables of said county-
Whereas, on the eleventh day of September instant, upon 
reading and filing the affidavit of Thomas B. Taylor, taken 
before me, a j nstice of the peace of said county, on said day, 
setting forth and proving to my satisfaction that David L. 
Oliver is not a resident and freeholder of the county of 

10 Burlington and was indebted unto Jonas W. Cole and 
Thomas B. Taylor, partners, trading under the firm name 
of Cole & Taylor, of the city of Trenton, in the sum of 
ninety-two dollars and thirty-nine cents, besides interest, 
for goods and merchandise sold and delivered by said 
Cole &Tciylor to said Oliver, and that said debt was fraudu-
lently contracted, wherenpon I made and filed with the 
above-named affidavit, on which the same was founded, an 
order, that a warrant issue against the said David L. Oliver 
for the sum of ninety-two dollars and thirty-nine cents; 

20 and whereas, a warrant in the nature of a capias ad respon-
dendum was by me issued, and the said David L. Cli ver 
has by virtue thereof this day appeared before me, the said 
justice of the peace, and the said Cole & Taylor having 
also this day appeared before me and proven their said 
claim, and I having given judgment in favor of the said 
Cole & Taylor and against the said David L. Oliver for the 
sum of ninety-three dollars and seventy cents debt and 
seven dollars and twenty-two cents costs, you are com-
manded that of the goods and chattels of the said David 

30 L. Oliver, which may be found in your county, yon cause to 
be levied ninety-three dollars and seventy cents debt and 
seven dollars and twenty-two cents costs and also the costs 
hereof, which the said Jonas W. Cole and Thomas B. Taylor, 
partners, trading as Cole & Taylor, by my judgment aforesaid, 
recovered against him this day, and the moneys so as aforesaid 
by you to be levied, you are commanded to pay forthwith 
after receiving th~ same unto the said Cole & Taylor, or in 
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their absence unto me, the said justice, and the overplns, 
if ally thne be, unto the eaid David L. Oliver; and for 
want of suflicicnt goods and chattels whereon to make and 
levy tlie same, tJ.ke the body of the said David L. Oliver 
and convey him to the jail of the county aforesaid and 
make return thereof within thirty days. 

Given u uder my hand and seal this twenty-sixth day of 
Sept em uc,·, in the year of our Lord one thousand eight 
hundred and seventy-nine. 

THOMAS BENNETT, 10 
Justice of the Peace . 

.11.ppeal Bond. 

[Filed October 15, 1879.] 

K11ow all men by these presents, that we, David L. 
Uliver and Samuel A. Oliver, of the county of Burlington, 
State of New Jersey, are held and bound unto Jonas W. 
Cole and Thornas B. Taylor, partners, trading under the 
firm name of Cole & Taylor, of the city of Trenton, state 
aforesaid, in the sum of two hnndred and ten dollars to be 
paid to the said O0le & Taylor, their and each of their 20 
executors, administrators and assigns; to which payment 
we bind ourselves, our and each of onr heirs, executors and 
administrators, jointly and severally, firmly by these pres-
ents. ~ealed with our seals. Dated the thirteenth day of 
October, in the year of our Lord one thousand eight hun-
dred and seveuty-nine. 

The condition is, that whereas the above-bounden David 
L. Oliver hath appealed from the jndgment of Thomas 
Be1mett, Esq., one of the j nstices of the peace of the 
cuunty of Burlington, rendered against him in an action of 30 
debt, w herei11 the said David L. Oliver was defendant, and 
tl ie 1:-aiJ Cole & Taylor, plaintiffs: Now, therefore, if the 
Haiu David L. Uliver shall appear in tlie next Court of 
Common Pleas to be holden in and for the county afore-
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said, and prosecnte his appeal, shall stand to and abide the 
jndgment of the said court~ and pay such fnrther costs as 
shall be taxed, if the judgment is affirmed, then this obli• 
gation to be void, otherwise to remain in force. 

DAVID L. OLIVER. 

SAMUEL A. OLIVER. 

Sealed and delivered in the presence of 

[L. S.] 
[L. S.] 

GEO. H. HARKER. 

Transcript of J ustioe. 

10 1879. State of New Jersey, Burlington county, ss.-Uonrt 
for the trial of small causes. Before Thomas Bennett, 
Justice. 

Jonas B. Cole and Thomas B. Taylor, partners, trading as 
Cole & Taylor, v. David L. Oliver. In debt. Demand, 
$100.00; cost, $1.75 ; milage, 72 cents. 
Sept. llth.-Plainti~ filed an affidavit of fraud in an 

action of debt in the above case, and I made an orde~ 
after reading said affidavit t.hat a warrant to arrest the de-
fendant do issne. 

20 Sept. 11 th.-I issned a warrant to arrest the said defend• 
ant and delivered it to a constable. 

Sept. 13th.-Oonstable returned the warrant, having 
taken bond for his appearance before me, at my office, in 
Bordentown, on Wednesday, the 17th inst., at one o'clock 
P. M. 

Sept. 17th.-Parties appeared; defendant filed a, new 
bond with security; plai1!tiff filed his state of demand; 
defendant adjourned the c:ise until Friday, the 26th inst., 
at the same time and place. 

30 Sept. 26th.-Parties appeared; defendant offered to 
prove by a will that he, the defendant, was a freeholder 
and resident in the county; I decided that I had already 
that an order for warrant do issue upon the affidavit filed, 
and was there to try the plaintiff's claim. 



NEW JERSEY SUPREME UOURT. 9 

Thomas B. Taylor, being duly sworn, proved his book of 
account; the book w11s offered in evidence and admitted; 
after examination of the accounts I rendered judgment in 
favor of the plaintiff for the sum of ninety-three dollars 
and seventy cents debt, with seven dollars and twenty-two 
cents cost of snit; defendant filed a bond with securities 
for his appearance on the third day of October, one thousand 
eight hundred and seventy-nine. 

Sept. 26th.-! issued execution in the above action 
against the goods and chattels of the defendant, and for 10 
want of goods and chattels whereon to levy, to take the 
body of said defendant. 

I hereby certify that the above is a true copy of my 
docket in the above case. 

Given under my hand aud seal the twelfth day of 
December, A. n. one thousand eight hundred and seventy-
nine. 

THOMAS BENNETI, Justice. [L . s.J 

Defendant filed an appeal bond duly executed aod 
signed. I accepted his bond and granted his appeal. 20 

THOMAS B1mNETI, Just-ice. 

Proceedin_gs before Burlin_gton Common Pleas. 

This appeal coming on to be heard in th~ presence of 
the parties, the said David L. Oliver, the defendant be-
fore the justice, by his counsel did irove to reverse the 
judgment of the said j nstice and to dismiss the plaintiff:;' 
suit, upon th~ plea and affidavit thereto of said defendant 
and the evidence offernd in support of said plea; where-
upon, the court having heard and considered the same, and 
the allegations of the parties and their counsel, it is ordered 30 
that the j udgrnent of the said justice be reversed and that 
the plaintiffs' suit be discontinued, and that they take noth-
ing by their said action, with costs. Therefore, it is con• 

B 
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sidered that the said David L. Oliver do recover, against 
the said Cole & Taylor, the snm of five dollars and eighty-
twu cents, for his costs by the court now here adjudged. 

On motion of 
GASKILL & Sooy, 

Att'ys of Appellant. 

State of New Jersey, Burlington connty, ss.-l, John 
B. Deacon, clerk of the Conrt of Common Pleas of said 
county and state, do hereby certify that the foregoing is a 

10 true copy of the j ndgment therein named, as appearo of 
recurd in this office. 

Witness my hand and seal of said office, this fifth day 0f 
June, A. n. one thoueand eight hundred and eighty. 

[L. s.J JoHN B. DEACON, Clerk. 

Writ of Certiorari and Ret1,1;rn. 
New Jersey, ss.-The State of New Jersey to the 

J ndgos of the Court of Common Pleas 
[L. s.J in and for the county of Burlington, 

greeting: 
20 We being willing, for certain reasons to be certified of 

the judgment, order and proceedings given and made in 
our said Court of Common Pleas, in a certain action brought 
by Jonas W. Cole and Thomas B. Taylor, partners, trading 
under the firm name of Cole & Taylor, plaintiffs, against 
David L. Oliver, defeudant, in a plea of debt, which said 
action was prosecuted in the said Court of Common Pleas, 
upon au appeal from the court for the trial of small c'anses, 
n pon which appeal said David L. Cli ver was aJ.?pellan t, and 
said Cole & Taylor were appellees, we command yon 

30 that you send under your seal to uur justices of our Su-
preme Court of J ndicature, at Trenton, un the fourth Tues-
day of February next, the judgment, order and proceedings 
aforesaid, with all things touching and concerning the sa111<', 
as fully and entirely as they remain in our conrt lJefore 
you, by whatsoever names the parties may be called therein, 



NEW JERSEY SITPREME COURT. 11 

together with this writ, that we may further canse to be 
done thereupon what of right we shall see fit to be done. 

Witness Mercer Beasley, esq nire, Chief J nstice of onr 
Supreme Court, at Trenton aforesaid, this twenty eighth 
day of January, in the year of our Lord eighteen hundred 
and eighty. 

BENJ. F. LEE, Clerk. 
w. D. HOLT, Att'y. 

Allocatur: M. BEA.BLEY, C. J. 

To tlie Honorable the Chief Justice and Associate Justices 10 
qf the Supreme Court: 

The judgment, order and proceedings aforesaid, whereof 
mention is within made, we do herel,y certify and send, 
with all things touching and concerning the same, as fully 
and entirely as they remain in our conrt before us, under 
our seals, in the schedule hereto annexed, as within we are 
commanded. 

l n witness whereof we have lieren11to set onr hands and 
seals, iu open court, this fifth day of June, A. D. eighteen 
hnnJred and eighty. 20 

OLA YTON LIPPINCO'IT. 

OLA YTON A. BLACK. 
WILLIAM p ARRY. 

A_greed State of the Case. 

[L. S.] 
[L. S.] 
[L. S] 

The above cause was tried before the Burlington Common 
Pleas at the December term, eighteen hundred and seventy 
nine, in a:n appeal taken by said defendant from the j ndg-
ment rendered against him by Thomas Bennett, Esq. 

After the appeal had been duly reached and moved in 
its turn, the attorney of the defendant and appellant read ao 
the within plea and affidavit filed before the justice, and 
reueweJ the motion made before the justice to dismiss the 
plaintiff:,' snit upon said plea and affidavit, and offered in 
evidence in support of said motion a duly certified copy of 
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the last will of Samuel Asay, the grandfather of said David 
L. Oliver, devising to him an interest in certain lands and 
real estate in New Hanovel' township, Burlington county. 

The attorney of said plaintiffs resisted "the motion, on the 
g-round it was irregular and that it was the right of the 
p1aintiff8 to pro,re their claim, and offered then and there 
by witness in court and by books of acconnt to prove plain-
tiffs' demand. 

The court announced that the evidence submitted proved 
10 that defendant was a freeholder and that they would receive 

evidence in rebuttal to show that he was not a freeholder, 
but would not at this stage of the case receive evidence as 
to plaintiffs' claim or demand. 

No evidence being offered on the part of the plaintiffs as 
to defendant's being a freeholder, the court held that the 
defendant was proven to be a freeholder, and thereupon re-
versed the j ndgment of the justice and dismissed the plain• 
tiffs' snit. (Prout rule in minutes.) 

It is hereby agreed that the foregoing shall be regarded 

20 as a true statement of the proceedings before the Court of 
Common Pleas in above cause and may be used as such in 
argument before the Supreme Court, the same to be printed 
with true copies of the writ issued in this cause and the 
return thereto, and the papers issued and filed by the justice, 
together with a true copy of the transcript from his docket, 
a,,d copies of all rules entered in the minutes of the Com-
mon Pleas. 

March 13th, 1880. 

30 

W. D. HOLT, 
Attorney qf Plaintiffs. 

GASKILL & SOOY, 
Attorneys ef .Defendant. 
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COURToFERRORSANDAPPEALS 

COLE g-TAYLOR, ) 
vs. In Error. 

D.11.YID L. CLIVER. \ 

New Jersey, to wit.-The State of New Jersey to our 
justices of our Supreme Court, greeting: 

Because in the ree;ord and proceedings, and also in the 
giving of the judgment, in a plaint which was 

[L. s.J in our said Supreme before you, between the 
State of New Jersey, (Jones ·w. Cole and 

Thomas B. Taylor, partners, trading under the firm name 
of Cole Taylor, being the prosecutors 1 ) and David L. 
Cliver, defendant, on a certiorari issued out of our said 
Supreme Court, to the Burlington county Common Pleas 10 . 
directed, as is said, manifest error hath intervened, to the 
great damages of the said Cole & Tay )or, prosecutors, as 
aforesaid, as by their complaint we are informed, we being 
willing that the error, if any there be, <-hould in due man-
ner be corrected, and full and speedy justice be done to 
the parties aforesaid in this behalf, do command you that 
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if judgment be thereupon given, then you send distinctly 
and openly under your seal the record and proceedings and 
plaint aforesaid, with all things touching au<l concerning 
the same, to our Court of Errors and Appeals, before the-
judges thereof, on the fourteenth day of J nne next, and 
this writ, and that the records and proceedings aforesaid 
being inspected, we may cause to be further done there-
upon, what of right aud according to law ought to be 
done. 

10 Witness our Chancellor and president judge of our said 
Court of Errors and Appeals, at Trenton aforesaid, the 
twenty-fifth day of May, in the year of our Lord one 
thousand eight hundred and eighty-one. 

w. D. HOLT, Att'y. 
BENJ. F. LEE, Cl'k . 

.11.ssi_tnment of Error. 

And now at this day the plaintiff..-, in error assign the 
following causes of error: 

First.-Because the Supreme Court decided that the 

20 certified copy of the last will of Samuel Asay, the grand-
fathe1· of said defendant, devising to him an interest in 
certain lands and real estate in New Hanover township, 
Burlington county, and offered by the defendant in the 
court below, was evidence that he was a freeholder in the 
county. 

30 

Second.-Because the said court decided that the court 
below having decided that the plea of the defendant was 
proved, the court were bound to presume there was suffi-
cient evidence, unless the contrary clearly appears. 

Third.-Because the said court decided that the court 
below having come to the conclusion that the plea of the 
defendant was proved, they were bound to dismiss the 
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suit, without permitting the plaintiffs to go into the merits 
of the case, and prove their demand or claim. 

Fourth.-Because the said court ordered the judgment. 
of the court below affirmed, when such judgment should 
have been reversed. 

W. D. HOLT, 
Attorney for Plaintiffs. 
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