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SUBCHAPTER 1. TAX CREDIT CERTIFICATE 
TRANSFER PROGRAM 

12A:2A-1.1 Applicability and scope 

(a) The rules in this subchapter are promulgated by the 
New Jersey Commerce, Economic Growth and Tourism 
Commission (the "Commission") to implement P.L. 1996, 
c.25, as substantially amended by P.L. 2004, c.65 (the "Act"), 
and specifically section 17 of the Act (N.J.S.A. 34: lB-120.2). 
The Act provides several incentive programs aimed at re-
taining in New Jersey the full-time jobs of businesses already 
active in this State. The Act established a business retention 
and relocation assistance grant program, a tax credit certifi-
cate transfer program (the "BRRAG Tax Credit Certificate 
Transfer Program" or "Program"), a sales and use tax exemp-
tion program, and an energy sales tax exemption program (for 
businesses located in New Jersey urban enterprise zones). 
The BRRAG Tax Credit Certificate Transfer Program is 
hereby established as a Program under the jurisdiction of the 
Commission and shall be administered by the Chief Exec-
utive Officer and Secretary of the Commission, in coop-
eration with the Division of Taxation in the Department of the 
Treasury. The Commission may also enter into a memo-
randum of understanding with the New Jersey Economic 
Development Authority, which administers the Technology 
Business Tax Certificate Transfer Program (see N.J.A.C. 
19:31-12), to provide administrative assistance to the 
BRRAG Tax Credit Certificate Transfer Program, pursuant to 
N.J.S.A. 52:27C-73. 

(b) The purpose of the Program is to allow businesses in 
this State with unused amounts of BRRAG tax credit to 
surrender those tax credits to other corporations desiring such 
credits which in exchange will provide private financial assis-
tance to assist in the funding of costs incurred by the relocat-
ing business. A BRRAG tax credit may be applied against 
liability arising in the tax period in which the tax credit is 
issued and the tax period next following, and shall expire 
thereafter. However, it is possible that unused credits that 
remain stranded in the allowable periods may be utilized in 
the event of future additional liability, like an audit assess-
ment. Therefore, eligibility for this program will require the 
business to certify that, to the best of its knowledge, it cannot 
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12A:2A-1.1 

use the tax credits originally issued for the tax periods in 
which the credits are allowable. 

12A:2A-1.2 Definitions 

The following words and terms, when used in this subchap-
ter, shall have the following meanings, unless the context 
clearly indicates otherwise. 

"Act" means the Business Retention and Relocation Assis-
tance Act, P.L. 2004, c.65. 

"Agreement" or "project agreement" means an agreement 
between a business and the Commission that sets the fore-
casted schedule for completion and occupancy of the project, 
the date the commitment duration shall commence, the 
amount of the applicable grant of tax credits, and other such 
provisions which further the purposes of P .L. 1996, c.25 
(N.J.S.A. 34: lB-112 et seq.), as amended by P.L. 2004, c.65 
§§ 1 through 16 (N.J.S.A. 34:lB-112 through 123). 

"Application" means the application submitted to the Com-
mission from the seller of BRRAG tax credits, for approval of 
the BRRAG tax credit transfer certificate. 

"Board of Directors" means the Board of Directors for the 
New Jersey Commerce, Economic Growth and Tourism 
Commission. 

"BRRAG program" means the tax credit grant program 
created pursuant to P.L. 1996, c.25, as substantially amended 
by P.L. 2004, c.65 §§ 1 through 16 (N.J.S.A. 34:lB-112 
through 123), and provided in N.J.A.C. 12A:2-l. 

"BRRAG tax credit certificate transfer program" or "Pro-
gram" means the Business Retention and Relocation Assis-
tance Grant Tax Credit Transfer Program created pursuant to 
section 17 of the Act (N.J.S.A. 34: lB-120.2). 

"Business" means an employer located in this State that 
has operated continuously in the State, in whole or in part, in 
its current form or as a predecessor entity for at least 10 years 
prior to filing an application to the program and which is 
subject to the provisions ofN.J.S.A. 43:21-1 et seq. and may 
include a sole proprietorship, a partnership, or a corporation 
that has made an election under Subchapter S of Chapter One 
of Subtitle A of the Internal Revenue Code of 1986, or any 
other business entity through which income flows as a dis-
tributive share to its owners, limited liability company, non-
profit corporation, or any other form of business organization 
located either within or outside the State for purposes of 
identifying full-time employees in eligible positions and 
retained State tax revenue, any such employees hired by or 
taxes paid by a professional employer organization (PEO) 
with which the business has entered into an employee leasing 
agreement shall be allocable to the business. 

"Business retention or relocation grant of tax credits" or 
"grant of tax credits" means a grant which consists of the 
value of corporation business tax credits against the liability 
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imposed pursuant to section 5 of P.L. 1945, c.162 (N.J.S.A. 
54:l0A-5) or credits against the taxes imposed on insurers 
pursuant to P.L. 1945, c.132 (N.J.S.A. 54:18A-1 et seq.), 
section 1 of P.L. 1950, c.231 (N.J.A.C. 17:32-15), and 
N.J.S.A. l 7B:23-5, provided to fund a portion of retention 
and relocation costs pursuant to P.L. 1996, c.25 (N.J.S.A. 
34:lB-112 et seq.), as amended by P.L. 2004, c.65, and pur-
suant to N.J.A.C. 12A:2- l. 

"Business retention or relocation tax credit" or "BRRAG 
tax credit" means the tax credit that a business obtains 
through the BRRAG program. 

"Buying business," means a business with the financial 
ability to purchase the unused BRRAG tax credits from an 
unaffiliated selling business. For the purpose of this defini-
tion, the test of affiliation is whether the same entity directly 
or indirectly owns or controls five percent or more of the 
voting rights or five percent or more of the value of all classes 
of stock of both the selling and buying businesses. 

"Certificate" or "BRRAG tax credit transfer certificate" 
means the certificate issued by the Division of Taxation 
certifying to the selling business amounts of unused BRRAG 
tax credit. The certificates are issued in the form of corpora-
tion business tax credit and insurance premiums tax credit 
transfer certificates. 

"Commission" means the New Jersey Commerce, Eco-
nomic Growth and Tourism Commission established pursuant 
to N.J.S.A. 52:27C-61 et seq. 

"Director" means the Director of the Division of Taxation 
in the Department of the Treasury. 

"New business location" means the premises that the busi-
ness has either purchased or built or for which the business 
has entered into a purchase agreement or a written lease for a 
period of no less than eight years from the date of relocation. 
A new business location may also include the premises from 
which the business moves on a temporary basis due to the 
rehabilitation of permanent premises that also qualifies as 
reconstruction as "reconstruction" is defined in the Uniform 
Construction Code, N.J.A.C. 5:23-6.3. In that case, the move 
to the permanent premises will trigger availability of the grant 
of tax credits. 

"Private financial assistance" means the assistance that the 
buying business provides the selling business to assist in the 
funding of costs incurred by the relocating business. 

"Project" means the construction, renovation or expansion 
of facilities at the approved site as described in the project 
description in the application and the agreement that will be-
come the business's new business location. 

"Secretary" means the Chief Executive Officer and Secre-
tary of the New Jersey Commerce, Economic Growth and 
Tourism Commission. 
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"Selling business" means a business that has unused 
BRRAG tax credits issued under P.L. 1996, c.25 (N.J.S.A. 
34:lB-112 et seq.), as amended by P.L. 2004, c.65, and other-
wise allowable which it wishes to "sell." 

12A:2A-1.2 

"Total allowable relocation costs" means $1,500 times the 
number ofretained full-time jobs. "Total allowable relocation 
costs" does not include the amount of any bonus award au-
thorized pursuant to section 5 of P.L. 2004, c.65 (N.J.S.A. 
34:lB-115.1). 
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"Business" means an employer located in this State that 
has operated continuously in the State, in whole or in part, in 
its current form or as a predecessor entity for at least 10 years 
prior to filing an application to the program and which is 
subject to the provisions ofN.J.S.A. 43:21-1 et seq. and may 
include a sole proprietorship, a partnership, or a corporation 
that has made an election under Subchapter S of Chapter One 
of Subtitle A of the Internal Revenue Code of 1986, or any 
other business entity through which income flows as a 
distributive share to its owners, limited liability company, 
nonprofit corporation, or any other form of business organiza-
tion located either within or outside the State. For purposes of 
identifying full-time employees in eligible positions and 
retained State tax revenue, any such employees hired by or 
taxes paid by a professional employer organization (PEO) 
with which the business has entered into an employee leasing 
agreement shall be allocable to the business. 

"BEIP grant" means the grant made to a business by the 
New Jersey Economic Development Authority pursuant to 
the provisions ofP.L. 1996, c.26 (N.J.S.A. 34:IB-124 et al). 

"Commission" means the New Jersey Commerce, Eco-
nomic Growth and Tourism Commission established pursuant 
to N.J.S.A. 52:27C-61 et seq. 

"Commitment duration" means five years from the later of 
the relocation of all of the retained full-time jobs included in 
the project, which shall not be more than one year from the 
issuance of a temporary certificate of occupancy, or the 
completion date specified in the project approval agreement 
entered into pursuant to section 19 through 22 of P.L. 2004, c. 
65 (N.J.S.A. 34:IB-185 through 188). 

"Completion date" generally means the earlier of the date 
of the issuance of a temporary certificate of occupancy with 
respect to an approved site or in cases where no temporary 
certificate of occupancy is issued, one year from the project 
commencement date, as specifically set forth in the project 
approval agreement. 

"Construction contract" means for purposes of undertaking 
the project, any contract for the acquisition, construction, 
improvement or installation of those portions of the project 
subject to sales tax or installation of eligible property. For 
purposes of this definition, the term "installation" means in-
stallation by a contractor, which involves access to pipes or 
wires within walls or any other alteration or modification of 
the project, but shall not include the delivery, locating, 
relocating, moving, assembling or setting up or eligible 
property by the provider of such property or the business's 
employees or any installation of such eligible property 
(including, but not limited to, machinery, apparatus and 
equipment) if such installation is made pursuant to a purchase 
contract by the provider of such property. 

"Director" means the Director of the Division of Taxation 
in the Department of the Treasury. 

12A:2A-2.2 

"Eligible affiliate" means any person with respect to which 
the business: 

l. Possesses, directly or indirectly, the power to direct 
or cause the direction of the management or policies of 
such person, whether through the ownership of voting se-
curities, by contract or otherwise; and 

2. Owns, either directly or indirectly, at least 51 per-
cent of the voting stock or other equity or ownership 
interest of such person. 

"Eligible property" means machinery, equipment, furniture 
and furnishings, fixtures, and building materials, but "eligible 
property" shall not include "motor vehicles" as defined 
pursuant to section 2 of P.L. 1966, c.30 (N.J.S.A. 54:32B-2), 
parts with a useful life of one year or less, or tools or supplies 
used in connection with the eligible property. Eligible prop-
erty does not include machinery or equipment purchased, 
rented or leased by a project participant construction man-
ager, contractor, or subcontractor under contract with the 
business for their own use on the project. 

"Full-time employee" means a person who is employed for 
consideration for at least 35 hours a week, or who renders any 
other standard of service generally accepted by custom or 
practice as full-time employment, and who is determined by 
the Secretary to be employed in a permanent position ac-
cording to criteria as the Secretary may prescribe. "Full-time 
employee" shall not include any person who works as an 
independent contractor or on a consulting basis for the busi-
ness. "Full-time employee" shall not include a child, grand-
child, parent or spouse of an individual who has direct or 
indirect ownership of at least five percent of the profits, cap-
ital, or value of the business. 

"Headquarters" means the single location that serves as the 
national administrative center of a business or the worldwide 
administrative center of a key division of the business, at 
which the primary office of the chief executive officer or 
chief operating officer of the business or the key division of 
the business, as well as the offices of the management 
officials responsible for key businesswide functions such as 
finance, legal, marketing, and human resources, are located. 

"Life sciences business" means a business engaged prin-
cipally in the production of medical equipment, ophthalmic 
goods, medical or dental instruments, diagnostic substances, 
biopharmaceutical products; or physical and biological re-
search; or biotechnology. 

"Manufacturing facility" means a business location at 
which more than 50 percent of the business personal property 
that is housed in the facility is eligible for the sales tax 
exemption pursuant to subsection a. of section 25 of P.L. 
1980, c.105 (N.J.S.A. 54:32B-8.13) for machinery, apparatus 
or equipment used in the production of tangible personal 
property. 

2A-5 Supp. 2-19-08 



12A:2A-2.2 

"New business location" means the premises that the busi-
ness has either purchased or built or for which the business 
has entered into a purchase agreement or a written lease for a 
period of no less than eight years from the date of relocation. 
A new business location may also include the premises from 
which the business moves on a temporary basis due to the 
rehabilitation of permanent premises that also qualifies as 
reconstruction as "reconstruction" is defined in the Uniform 
Construction Code, N.J.A.C. 5:23-6.3. 

"Program" means the sales and use tax exemption program 
established under the jurisdiction of the Commission and 
administered by the Secretary, pursuant to P.L. 2004, c.65 
§§ 19 through 22 and this subchapter. 

"Project" means the construction, renovation or expansion 
of facilities at the approved site as described in the project 
description in the application and the agreement that will 
become the business's new business location and that will be 
related to retained full-time jobs. The eligible scope of the 
project shall accommodate no more than 20 percent above the 
number of retained full-time jobs. In the event that the new 
business location will be at more than one location, the 
business may evidence that the application is for a single 
project through factors showing interrelatedness, such as the 
same business event driving the relocation, moves timed 
together, and full-time jobs relocated from the same business 
location. 

"Project participant" means an eligible affiliate of the 
business or any construction manager, contractor or subcon-
tractor that performs acquisition, construction, equipping, 
installation or improvements for the project and any other 
entities working on the project that use the sales tax certifi-
cate. 

"Research and development facility" means a business lo-
cation at which more than 50 percent of the business personal 
property that is purchased for the facility is eligible for the 
sales tax exemption pursuant to section 26 of P.L. 1980, c.105 
(N.J.S.A. 54:32B-8.14) for property used in research and 
development. 

"Retained full-time jobs" means an eligible position that 
currently exists in New Jersey and is filled by a full-time 
employee but which, because of a relocation by the business, 
is at risk of being lost to another state or country. For the 
purposes of determining a number of retained full-time jobs, 
the eligible positions of the members of a "controlled group 
of corporations" as defined pursuant to section 1563 of the 
Federal Internal Revenue Code of 1986, 26 U.S.C. § 1563, 
shall be considered the eligible positions of a single 
employer. A retained full-time job is one that will not be 
included in the calculation of a BEIP grant subsequent to 
being moved to the approved project site. 

"Sales tax certificate" means the sales and use tax exemp-
tion certificate issued by the Director to the business upon 
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approval by the Secretary of the terms and conditions of the 
agreement. 

"Sales tax exemption" means the sales and use tax exemp-
tion approved under an agreement pursuant to the Act, and 
for purposes of this program, the sales tax exemption shall be 
administered pro rata to reflect the eligible scope of the 
project, based on the number of retained full-time jobs in-
creased no more than 20 percent ( eligible scope) relative to 
the sum of the number of all of the jobs of all employers 
located at an approved project site during the commitment 
duration period. 

"Sales tax recapture amount" means either: 

1. If the event of recapture occurs during the commit-
ment duration, provided the reduction of retained full-time 
jobs in the aggregate from execution of the project 
approval agreement until the event of recapture does not 
exceed 20 percent of the number of the retained full-time 
jobs: the sum of li, ii and iii below. To the extent the 
reduction of retained full-time jobs in the aggregate ex-
ceeds 20 percent of the number of retained full-time jobs, 
penalties pursuant to the State Uniform Tax Procedure 
Law, N.J.S.A. 54:49-1 et seq. may also be imposed. 

i. A portion of the amount of the sales and use 
taxes, which would have been payable on all eligible 
property purchased for the project if the property was 
not purchased with the sales tax certificate based upon 
the proportionate value of such amount that corresponds 
to the reduction of retained full-time jobs and the period 
of noncompliance; 

ii. Interest on the amount referred to in 1i above at 
the rate equal to the statutory rate for sales tax defi-
ciencies; and 

iii. All costs incurred by the Secretary and the Divi-
sion of Taxation in connection with the pursuit of the 
sales tax recapture amount (including, but not limited to, 
counsel fees, court costs and other costs of collection); 
or 

2. If the event of recapture occurs prior to the commit-
ment duration, provided the reduction of retained full-time 
jobs in the aggregate from execution of the project 
approval agreement until the event of recapture does not 
exceed 20 percent of the number ofretained full-time jobs: 
the sum of 2i, ii and iii below. To the extent the reduction 
of retained full-time jobs in the aggregate exceeds 20 
percent of the number of retained full-time jobs, penalties 
pursuant to the State Uniform Tax Procedure Law, 
N.J.S.A. 54:49-1 et seq. may also be imposed. 

i. A portion of the amount of the sales and use 
taxes, which would have been payable on all eligible 
property purchased for the project if the property was 
not purchased with the sales tax certificate based upon 
the proportionate value of such amount that corresponds 
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to the reduction ofretained full-time jobs and the failure 
to comply for any portion of the commitment duration; 

ii. Interest on the amount referred to in 2i above at 
the rate equal to the statutory rate for sales tax defi-
ciencies; and 

iii. All costs incurred by the Secretary and the Di-
vision of Taxation in connection with the pursuit of the 
sales tax recapture amount (including, but not limited to, 
counsel fees, court costs and other costs of collection). 

"Sales tax repayment amount" means the sum of: 

1. The amount of sales and use taxes which would have 
been payable on all eligible property purchased for the 
project if the property was not purchased with the sales tax 
certificate; provided that if repayment is the result of a 
default of the agreement during the commitment duration, 
this amount shall be reduced by an amount allocable to the 
proportionate amount of the sales and use tax that cor-
responds to the period of time in which the business was in 
compliance measured from the completion date until the 
date of default; 

2. Interest on the repayment amount referred to in 
paragraph 1 above at the rate equal to the statutory rate for 
sales tax deficiencies plus any penalties pursuant to the 
State Uniform Tax Procedure Law, N.J.S.A. 54:49-1 et 
seq.; and 

3. All costs incurred by the Secretary and the Division 
of Taxation in connection with the pursuit of the sales tax 
repayment amount (including, but not limited to, counsel 
fees, court costs and other costs of collection). 

"Secretary" means the Chief Executive Officer and Secre-
tary of the New Jersey Commerce, Economic Growth and 
Tourism Commission. 

Amended by R. 2006 d.197, effective May 15, 2006. 
See: 37 N.J.R. 3024(a), 38 N.J.R. 2165(b). 

In definition "Business", in the first sentence substituted "Subchapter 
S of Chapter One" for "subchapter S of chapter one", inserted "of' 
preceding "1986" and substituted "either within or outside" for "within" 
and added the second sentence; and added the final sentence to def-
inition "Project". 
Amended by R.2006 d.322, effective September 5, 2006. 
See: 37 N.J.R. 4176(a), 38 N.J.R. 3618(a). 

In definition "Full-time employee", deleted "whose wages are subject 
to withholding as provided in the New Jersey Gross Income Tax Act, 
N.J.S.A. 54A:l-l et seq.," following "full-time employment,". 

Amended by R.2008 d.38, effective February 19, 2008. 
See: 39 N.J.R. 3278(a), 40 N.J.R. 885(a). 

12A:2A-2.3 

In definition "Commitment duration", inserted "the later of the 
relocation of all of the retained full-time jobs included in the project, 
which shall not be more than one year from the issuance of a temporary 
certificate of occupancy, or"; in definition "Project", substituted "and 
that will be related to retained full-time jobs. The eligible scope of the 
project shall accommodate no more than 20 percent above the number of 
retained full-time jobs." for the period following the first occurrence of 
"location"; in definition "Sales tax exemption", inserted "to reflect the 
eligible scope of the project,", "increased no more than 20 percent 
(eligible scope)", "sum of the" and "of all employers" and substituted 
"all of the" for "total"; added definition "Sales tax recapture amount"; 
and in definition "Sales tax repayment amount", substituted "penalties 
pursuant to the State Uniform Tax Procedure Law, N.J.S.A. 54:49-1 et 
seq." for "statutory penalties" in paragraph 2, and inserted "to" in para-
graph 3. 

12A:2A-2.3 Eligibility criteria 

(a) Program eligibility requires that: 

1. A business shall have operated continuously in New 
Jersey, in whole or in part, in its current form or as a 
predecessor entity, for at least 10 years prior to filing an 
application with the Commission; 

2. A business certify and represent that the availability 
of financial assistance from the State as would be provided 
in the approval of the business's application for the 
program will be an important inducement to the business to 
undertake the project and to relocate full-time jobs in the 
State; and 

3. A business shall satisfy at least one of the following 
four criteria: 

i. The business has 1,000 or more full-time em-
ployees in the State and the project involves relocating 
500 or more full-time employees into a new business 
location or locations; 

ii. The business is a life sciences business or a man-
ufacturing facility and the project is: constructing one or 
more new research and development facilities, construct-
ing one or more new manufacturing facilities in this 
State, or relocating to a new headquarters in this State 
that will employ 250 or more full-time employees whose 
jobs are retained full-time jobs. 

iii. The business is a life sciences business or a 
manufacturing business and the project is constructing a 
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