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Chapter Historical Note 
Chapter 37, Procequres for Undertaking Under 55 Percent Districts' 
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d.66, effective January 14, 2004. See: Source and Effective Date. 
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SUBCHAPTER l. - GENERAL PROVISIONS 

19:37-1.1 Purpose and applicability of rules 

These rules are promulgated by the New Jersey Schools 
Construction Corporation (the "Corporation''), a subsidiary 
of the New Jersey· Economic Development Authority . (the 
"Authority") .to implement procedures for the Corporation 
to undertake certain school facilities projects of under 55 
percent district aid districts that elect to have the Corpora-
tion rather than the district undertake the project and for 
under 55 percent district aid districts that, having successful-
ly appealed after failed referenda to have the Commissioner 
of Education authorize the issuance of local share of the 
costs of a school facilities project, · are required to have the 
Corporation llndertake the project included in the appeal. 
These rules do not cover the procedures for under 55 
percent district aid districts that neither elect nor are re-
quired . to have the Corporation undertake their school 
facilities-projects., 

19:31..:.1.2 · Uefinitions 

(a) The following words and terms, when used in this 
subchapter, shall have the following meanings unless the 
context clearl)[ indicates otherwise. 

"Act" means the Educational Facilities Construction and 
Financing Act, P.L. 2000, c.72, .Sections 1 through 30 and 57 

· through 71. 

"Authority" means the New. Jersey Economic Develop-
ment Authority established pursuant . to P.L. 1974, c.80 
(N.J.S.A. 34:1}3--l et seq.). , 

"Authority-required district" means an Abbott district; a 
Level II school district, or a district with a district. aid 
percentage of 55 percent or inore. 

(? 

"Commissioner" means the Commissioner of Education 
or designee. 
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. "Const~ction c9st estimate" ~eans .the estimaf ed cost to 
construct the school facilities . project andJncludes . the cost 
of constrµctionof the school facilities project. . 

,;Consultant''·. mellns·a••·. consultant, · .. inclt~ing ··••ct• ijesign. 16on• 
sult~t, engaged . for l1 school facilities> project· providh1g 
professional. services . associated with researcfi, d~v~lopment, 
design and ccmstruction · .. lldmmistrntion; • ~l~eradon, or' reno-
vati9n of, r~al property; )1S · well as jnc:iqental servic¢s that 

.1pe~bersof .theseprnfossions and those in their employ may· 
· .. logicaHy >or justifiably perform. A constdtapJ 'may provide 
. services mc:luding studies, irivesHgatiops, surveys,· evalu.a-

•· tions, consuJtations., planning,·. programming,. conceptual des 
.· . signs, • pl~~§ al)d specifications, cost .. esthnates, · constru.ctfon. 

ma11agenient,. inspections, ~hop dra:wing review§, preparatio11 .. 
of operating and maintenance m;inuals, and other related 
services'.. There mayJ:,e one .or more consultants engi:igecl for 
· a schoof facilities projecL ·· · 

''Contractedj:,aity'' means the···consultants,, ·.contractors, 
i ancLtheir subcQnsµltants ;ind. subcontractors and/or. Itny nth-• 
er patty p1'Qviding: matel"ial or·. services .to .the. district in·.· 

•·.,··connection \ll'ith tlle schoolfacilities.project. ·• 

.· ''Contractor'' means· the:.person or. firm eng~~ed by the 
pistrict. or the Corporation Jn•undertake the .consttuctionor 
the acquisition and installation of the school facilities pro- . 
ject,'fheremaybe eitherasin$le/'general" co1~.tractor who 
. ha~ overall contr;i~tualresponsibiHty for deliver~ng altof .the 
setvj'cesneeded to .complete.the school'cfacilities pr()ject or· 
there·• may be multiple• contractoi-s wl:i9have iesponsil:>ility 
!or delivedng particii~ar asp~cts of the sch.ool fa,cilities pro-· 
Je.cL · ·· .•·• ·.· ·.••.·•·. . .. · 

<•' ·,, .·, . . . 

• ''Coipofation''·.111eans the New·Jersey,.Schools·Cons.truc-
.tion Sorporation,, a. subsidiary of .. the··A1ithority effective 
;October·.1,•.20Q2 to. carry ()tit the Aqt!J.ority's: responsibilities 
under the /\ct, •except. the power to .incurEindebtedness. 

.. ,-- . :" ·.-_' ·-:- .· , .. ::· . ·-.. :· ''.: " ·_:_;_ .- ___ · __ --,. ·•,-,· ·.·_.', 

','Distdct" or "school :di.strict'' means local. or regional 
school . distdct established pursuant to Chapter 8>or lJ of 

. Title J8A of the New ;Jersey Statutes1 a t:ounty special . 
·. services school district established pmsqant toartide 8 of 
· Chapter. 46 of Title }.8A nf .·. the N e\V Jersey Statute.s, .. a 
county vocational . school district: e~tablis!ied pµrsuant .•· to 
article 3 of C'.hapter 54 of'Title .18A>of the · New Jersey 
Statutes, •. and·· a···. State-operated· .... school district·. established: 

· ·pursuant to J>.L. 1987, c..3CJ9 (N.J.S.A 18A':7A~34 et .seq.).· 

"District aid.·percentage'; ·shallhave its meaning 
forthin theAci. . . 

· .. "Environ111ental . Site Report" means the ~eport that th,e 
Corporation•submits•tO .the. New)ersey·•.··.Department of 
Environmentat Protect{on (NJI)~P)· f()r<purposes. of. the 
ec:irly ...• environment.at s9reening o.fpotential. scll,ool ·sites for 
Al:>bqjt ·J)istricts,p.ursu;mt to a Mem.orandum ofAgreeme11t · 
bet\V-ee.n the.Corporationandthe .NJDEP; the. reportthat all 
districts will· be required to s.ubmitto the.· NJDEP pursuant . 
to N;J.A.C.6A:26~7.1, c:lf a111e11ded, •. ·c1nd. that under 55 
perce11t c:Ustrjcts will be required to submitJo .the NJDEP 
pursuant to (his chapter, · · 

"Final ·compl~tioil of a sc~.ool. facilities project:',means: .. > 
L· .Th<1t. point. fa time• .. ·.when •. an .. re~:uirements of ·all 

contracts for .tlie schoolf;icilities project haye .. been per0 

.formed; .· • .·. i / ·.·· ... ·· .. . .. > .. > .. · .. •· ·•· < i . < .· 
. 2, All items on the punch list have beenperforme<l; 

- . . . ,• ' ' ., 

3. All manuals, warranties a11~l' as-builts 
delivered; · · / · · · · · · · · 

4.··· Ailya11d aUliens have been released; 
5 .... When. acei:tificati of occupancy, conHn.ued use.or· ... 

completion. iot ··.equivalent . legal authorization ·to. occupy 
has been issued; and .· . . . . . . , . , 

. 6.: ·. Thf distJ.·ict has pt"ovided evidence satisfactory t() 
the Corporation that tlie·school ·facilitiesprojectsjs ip.-
cludecl in . the distdct's . i11suraJlCe wverage in the·. amount. 
of no less. than the fair market •value of the covered 
property. 

''Final·. educational ad~qu.{cy'' ineans the review and'ap~ 
· .. ' 1Design consultarit" rp,eans an arch;it~.ct or. enginee( or proval of design work by th~ Departm~nt tha,t is reqvired, · 
other ·consµltanfthat µndertakes design work .. ·and/or con- . P. u. rs·u· ant .to N .... J ... A.c 6 .. A:26:-·5·:4, fo. r. a. sc.hool.Jac.iliti·e•. s. pro-
st.ru9t.ion adm. in.· istration.services in connecti.on with a school ' · h · · d · · f. d · 1 d 

... J. ec. t t at. r. eqmre >. a review .. · or e. ucat10.na ... · a. eq·u· acy, pursu-
facilities projed. 1 ant to N.J.A.C. 6A:26,...5;L. The criteria for<educafional 

. . 

''J:?esig~work'' 1t1eans4esign··work p~rforme4by ·a.d~sign 
con.sultant in preparation'.of a school facilities project, pur0 

suanttoN,J,S.A.18A:7y-$, and~ay include designworkin 
connectionwith land acquisition, site analysis, acquisition of· 
a · tewp9r1.1ry . facility, .. •the.preparation··•. of ·. the drawi11gs .·· re- • 
quired fof submissfon ota schocH facilities project applica-
tion, finc1L educational adequacy review,. and·· constructiorr 
documents; •. · · · · 

adequacy afe the number, configuration, size;foc,:atioil, and 
use of educational spaces with;in a schoolfacility; . 

.. · ,;Fmat .eligible .•co~ts····. tneans··.for· a·· school• .. tacilities··.· proje6t 
constructed by the Cowoicttion cir delegated to a distdct 
pursuant to section 13( a) of. the i\ct, thy JmaL eHgi!Jle costs· 
of the school .fac,:ilities project as •. determined by the Com~ 
missioner, iri consultation with the Corporation,pursua11tto 

. section5 of the.Act, andN.J.A.C (5A:2o-<3_5; 



UNDER 55% DISTRICTS' SCHOOL FACIL. PROJ. 

"Final project report" means .the report that the Depart-
ment transmits to the Corporation following the determina-
tion of final eligible costs and containing all of the informa-
tion about the school facilities project contained in the 
preliminary project report and the additional information 
required by N.J.A.C. 6A:26-3.5(i). 

"Ground lease" means a lease of land only with the 
Corporation as the ground lessee, entitled to access and 
occupy district owned land to imprnve the 1and. for the 
benefit of the ground lessor district by the undertaking of 
the school facilities project. 

"Local share" means, in the case . of a school facilities 
project to be constructed by the Corporation, the total costs 
less the State share as determined pursuant to section 5 of 
the Act. 

"Other allowable costs'' means the cost of temporary 
facilities, site remediation, site development, acquisition of 
land or other real property interests necessary to effectuate 
the school facilities project, fees for the services of design 
professionals, including architects, engineers, construction · 
managers and other design consultants, legal fees, financing 
costs and the administrative costs ofthe Corporation or the 
district incurred in connection with the school facilities 
project. 

"Pre-application activities" means the activities that must 
be undertaken by an under 55 percent district prior to 
submitting a school facilities project application to the De-
partment for approval and calculation of preliminary eligible 
costs. Such costs include site analysis, acquisition of land, 
remediation and site development, feasibility studies, design 
work, and acquisiticin of temporary facilities, as set forth in 
the Act. 

"Pre-application costs". means the costs incurred by .an 
under 55 percent district for the activities that must be 
undertaken prior to submitting a school facilities project 
application to the Department for approval and calculation 
of preliminary eligible. costs. Such costs include those of site 
analysis, acquisition of land, remediation and site develop-
ment, feasibility studies, design work, and acquisition of 
temporary facilities, as set forth in the Act. Pre-application 
costs are a subset of the other allowable costs of the school 
facilities project, as defined in the Act. 

"Preliminary eligible costs" means the initial eligible costs 
of a school facilities project as calculated pursuant to the 
formulas set forth in N.J.S.A. 18A:7G-7, which shall be 
deemed to include the costs of construction and other · 
allowable costs. 

"Pre-qualification" means the process of reviewing infor- . 
mation and experience to determine· the pre-qualification 
classification of firms to· undertake Corporation or district 
professional consulting services contracts for school facilities . . 

projects. 

19:37,--1.2 

"Pre~qualification classification" means the discipline/spe-
cialty and the pre-qualification rating is assigned to a profes0 

sional services consultant by the C6rporation. 

"Project site" means the site, including land and improve-
ments, where a school facilities project is located. 

":Right of entry" means the right to enter and/or occupy a 
project site owned by a district or a party other than the 
Corporation to· undertake and complete the school facilities 
project arid engage in activities related to the schoolfacili-
ties project for a period after substantial completion .of the 
school facihties project, and the right to enter and/or occupy 
the project site for an additional period required for the 1 

resolution of litigation, claims or audit findings in connec-
tion with the school facilities project. 

"School facilities project" means the acquisition, demoli- . 
tion, construction, repair, alteration, modernization, renova-
tion, reconstructioQ, or maintenance of all or any part of a 
school facility, and shall include fixtures, furnishings, and 
equipment, and shall include, but is not limited to, sit_e 
acquisition, site development, the services of design profes-
sionals, construction management, legal services, financing 
costs and administrative costs and expenses incurred in 
connection ~th the project. ·. 

"Section 13(a) delegation agreement" means the grant 
agreement between _the Corporation and an Abbott district 
or another district required to use the Corporation by which 
the Corporation funds a district to undertake the school 

. facilities project, including pre-development activities, if ap-
plicable, with eligible costs not greater than $500,000, pursu-
ant to sedionl3(a) of the Act. 

''Section B(b) local share agreement" means the agree-
ment between the districfand the Corporation reflecting the 
terms· and conditions by which the district provides the local 
share, if ariy, of the costs of a school facilities project to the 
Corporation before. the Corporation commences acquisition 
or construction of the school facilities project, . pursuant to 
N.J.S.A. 18A:7G-13(b). 

"Section 13( c) implementation agreement" means the 
agreement that the. district enters into with the Corporation 
and the Department, under section 13(c) of the Act, to 
implement the arrangements established for school facilities 
projects which are to be constructed by the Corporation and 
financed pursuant to section 13 of the Act. The section 
13(c) implementation agreement contains the terms and 
coQditioQs determined by .. the parties to be necessary to 
effectuate the project. · 

"Site feasibility work" means the .environmental due dili-
gence on a site to be acquired or used for school purposes, 
including, but • not limited to, the land acquisition require-
ments of N.J.A.C. 6A:26-7.1 and the environmental site 
report, and subject to Corporation review of NJDEP com-
ments on the environmental site report, may consist of 
additional studies and reports. 

37-3 Supp. 2-17-04 



19:37-1.2 

"State share" means the State's proportionate share of 
the final eligible costs of a school facilities project as 
determined pursuant to section 5 of the Act. 

"Substantial completion" means that poin_t in time when 
all of the followirig have occurred: 

1. Essential requirements of the contracts for the 
school facilities project have been fully performed so that 
the purpose of the contracts is accomplished; 

2. The punch list has been created; 
3. There are no important material or omissions or 

technical defects or deficiencies regarding the school facil-
ities project; 

4. A temporary certificate of occupa,ncy, continued 
use or completion or equivalent legal authorization to 
occupy has been issued; · 

5. The school facilities project is ready for occupancy 
in accordance with its intended purpose; and 

6. The district has provided evidence satisfactory to 
the Corporation that upon delivery of the certificate of 
substantial completion to the district, the school facilities 
project will be included in the district's insurance cover-
age in the amount of no fess than the fair market value of 
the covered property. 

"Under 55 percent appealed district" means a district 
with a district aid percentage of under 55 which • after failed . 
referenda successfully appealed to the Commissioner to 
authorize the issuance of local share and whose school 
facilities projects relating to the appeal shall be undertaken 
by the Corporation, if not• delegated to the district under a 
section 13( a) delegation agreement, all pursuant to section 
12 of the Act. 

"Under 55 percent electing district" means a district with 
a district aid percentage of under 55 which after the Depart-
Inent approved the preliminary eligible costs of a school 
facilities project elected to have the Corporation undertake 
tlie project instead of the district undertaking it, pursuant to 
section 5 of the Act. 

(b) Words and terms implementing the Act but not de-
fined in this section shall have the meanings defined in 
N.J.A.C. 6A:26-1.2. 

19:37-1.3 Disclosure and publicity 
(a). Applications and submissions received by the Corpo-

ration under this chapter which are government records as 
defined in the Open Public Records Act, P.L. 2001, c.404, 
shall be made available to persons who request their release 
as provided by State law. 

(b) Press releases and other public dissemination of infor-
mation by the school district concerning the school facilities 
project shall acknowledge Department approval and Corpo-
ration. providing financial assistance and undertaking of the 
project. 

OTHER AGENCIES 

19:37-1.4 · Access and record retention 
(a) The Corporation, the Authority, the Department, the 

New Jersey Department of Community Affairs, the Unit of 
Fiscal Integrity withih the Office of the Attorney General, 
the New Jersey Department of Labor, and their duly author-
ized agents may, at their discretion and costs, investigate, 
audit, examine and inspect the activities, documents, records 
and accounts, pertaining to the school facilities project, of 
the district. 

(b) The Corporation shall make available records . and 
accounts pertaining to the school facilities project undertak-
en by the Corporation upon the request by the Unit of 
Fiscal Integrity within the Office of the Attorney General. 

( c) The district shall keep those records and accounts and 
shall reqUire all contracted parties to keep those records 
and accounts for the school facilities project as necessaiyin 
order to evidence compliance with the Act and all applica-
ble regulations and requirements. Such records shall be 
retained for 10 years following final completion of the 
school facilities project and any additional period required 
for the resolution of litigation, claiins or audit findings. 

( d) The Corporation shalhkeep those records and ac-
counts arid shall require all parties with whom it has con-
tracted to keep those records and accounts for the school 
facilities project as necessary in order to evidence compli-
ance with the Act and all applicable regulations and require-
ments .. Such records shall be retained for 10 years following 
final completion of the school facilities project and any 
additional period required for the resolution of litigation, 
claims or audit findings. 

19:37-1.5 Contract award and compliance 
(a) Until such time as the Corporation undertakes the 

school facilities project, the district shall design the school 
facilities project pursuant to the plans and specifications and 
as approved by the Department pursuant to N.J.S.A. 
18A:7G-5. 

(b) Until such time as the Corporation undertakes the 
school facilities project, the district shall continually monitor 
the performance of the school facilities project to be assured 
that tiine schedules are being met. 

(c) In the event of default of any contracted party under 
any contract, the district shall reasonably exhaust the reme-
dies against the defaulted contracted party. 

(d) The district shall obtain and maintain all licenses, 
certifications, authorizations, permits, or any documents re-
quired by all governmental authorities whenever necessary. 
The district shall promptly notify the Corporation and the 
Unit of Fiscal Integrity in writing of any disciplinary action 
against itself, or, if it has knowledge of, against any contract-
ed part:y or any change in the status of arty license, permit, 
or other authorization required for the school facilities 
project. 
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