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Summons.

Th e  S tate  of  N e w  J e r s e y :

To T h e  H o m e  I n s u r a n c e  Co m pa n y , a cor-
poration, Co n t i n e n t a l  I n s u r a n c e  Co . 

(L. S.) o f  t h e  Ci t y  of  N e w  Y o r k , a corpora-
tion, T h e  W e s t e r n  A s s u r a n c e  Co m -
p a n y , a corporation.

You are summoned to answ er the annexed com-
plaint of W atson Buckman in an action a t law in 
the Supreme Court. And take notice th a t unless 
you file your answ er to said com plaint w ith the 
Clerk of the Supreme Court, a t Trenton, w ithin 
twenty days a fte r service upon you of th is w rit 
and the annexed complaint, the p lain tiff m ay p ro -
ceed in the suit and judgm ent m ay be entered 
against you.

W i t n e s s , T h o m a s  J . B r o g a n , Chief Justice of 
the Supreme Court, a t Trenton, th is 20th day of 
May, Nineteen hundred and th irty-three.

10

20

He n r y  P . B r o w n ,
A ttorney.

F r ed  L. B l o o d g o o d , 
Clerk.

To the within named defendants:

In case the w ithin summons and com plaint are  30 
served upon you personally, then take notice tha t 
d  you intend to make a defense to said action you 
must file an affidavit of m erits w ithin ten days 
rom the date of service upon you, and you m ust 
le your answer w ithin tw enty days from  the date 

of service, and in default of the filing thereof, 
judgment will be entered against you. Legal ser-
vice upon a corporation is considered personal 
service.

H e n r y  P. B r o w n , 40 
A ttprney  fo r P laintiff.
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Complaint.

NEW JERSEY SUPREME COURT, 
S o m e r s e t  Co u n t y .

10

20

W a t s o n  B u c k m a n ,
Plaintiff,

vs.

T h e  H o m e  I n s u r a n c e  Co m pa n y , 
a corporation, Co n t i n e n t a l  I n -
s u r a n c e  Co. of  t h e  Ci t y  of  
N e w  Y o r k , a corporation, T h e  
W e s t e r n  A s s u r a n c e  Co m pa n y , 
a corporation,

Defendants.

Action at Law. 

Complaint.

F i r s t  Co u n t .

Watson Buckman, a resident of the Township 
of Hillsborough, in the County of Somerset and 
State of New Jersey, complaining against The 
Home Insurance Company, says:

1. That on or prior to the sixth day of August, 
1931, plaintiff was lawfully seized and possessed 
of a certain tract of land on the east side of the 
road leading from Flagtown to Neshanic, in the 
Township of Hillsborough, County of Somerset 
and State of New Jersey.

2. There was erected at that time upon said 
lands certain buildings occupied for dwelling pur-
poses and a main barn including sheds and addi-
tions attached, all of which were of great value.

3. On the day and date above mentioned, the 
4q  defendant, The Home Insurance Company, was,

and still is, a corporation, being duly incorporated
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Complaint.

with power to insure risks against loss and dam-
age by fire.

4. On the day and date above mentioned, the 
defendant, The Home Insurance Company, in con-
sideration of the sum of Nine Dollars and Seventy 
Cents ($9.70), paid to the said defendant, did 
execute and deliver to the plaintiff, its policy No. 
6733, in the sum of Twelve Hundred and Sixty 
Dollars ($1,260.00), insuring the plaintiff’s prop-
erty referred to in paragraph 2 herein, and as is 
more particularly set forth in the defendant’s 
policy of insurance herein mentioned.

5. The defendant, The Home Insurance Com-
pany, by its policy of insurance, did covenant to 
indemnify the plaintiff for any and all loss and 
damage sustained by fire to the property insured.

6. On the twenty-third day of May, 1932, while 
this policy of insurance was in full force and ef-
fect, the property insured in and by the said pol-
icy was damaged and destroyed by fire.

7. The loss and damage sustained by the de-
struction of the property in question, insured un-
der the policy described in paragraph 4 herein, 
was the sum of Forty Two Hundred and Eighty 
One Dollars and Eighty Cents ($4281.80), which 
was the amount fixed by appraisal and award un-
der the terms and conditions of the policy, of 
which this defendant’s proportion, and for which 
it is liable, is the sum of Two Hundred and Ninety 
Nine Dollars and Seventy Three Cents ($299.73).

8. The plaintiff has complied with all such 
covenants of the said policy of insurance as is and 
was requisite on his part to comply with, and has 
demanded of the defendant the sum of Two Hun-
dred and Ninety Nine Dollars and Seventy Three 
Cents ($299.73).

10
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Complaint.

9. The defendant has not paid the amount of 
the loss and damage notwithstanding the divers 
demands made by the plaintiff in the premises.

Plaintiff demands damages against the defend-
ant, The Home Insurance Company, under this 
Count, in the sum of Two Hundred and Ninety 

10 Nine Dollars and Seventy Three Cents ($299.73), 
with interest and costs of suit to be taxed.

S e c o n d  Co u n t .

Watson Buckman, a resident of the Township 
of Hillsborough, in the County of Somerset and 
State of New Jersey, complaining against the 
Continental Insurance Co. of the City of New 
York, says:

20 1. That on or prior to the twenty-sixth day of
March, 1932, plaintiff was lawfully seized and 
possessed of a certain tract of land on the east side 
of the road leading from Frankfort to Neshanic, 
in the Township of Hillsboro, County of Somerset 
and State of New Jersey.

2. There was erected at that time upon said 
lands certain buildings occupied for dwelling pur-
poses and a main barn including sheds and addi-
tions attached, all of which were of great value.

^  3. On the day and date above mentioned, the
defendant, the Continental Insurance Co. of the 
City of New York, was, and still is, a corporation, 
being duly incorporated with power to insure risks 
against loss and damage by fire.

4. On the day and date above mentioned, the 
defendant, the Continental Insurance Co. of the 
City of New York, in consideration of the sum 
of Twenty Eight Dollars and Forty Cents 

40 ($28.40), paid to the said defendant, did execute
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Complaint.

and deliver to the plaintiff, its policy No. 20185, 
in the sum of Three Thousand Dollars ($3,000.00), 
insuring the plaintiff’s property referred to in 
paragraph 2 herein, and as is more particularly 
set forth in the defendant’s policy of insurance 
herein mentioned.

5. The defendant, the Continental Insurance 
Co. of the City of New York, by its policy of in-
surance, did covenant to indemnify the plaintiff 
for any and all loss and damage sustained by fire 
to the property insured.

6. On the twenty-third day of May, 1932, while 
this policy of insurance was in full force and ef-
fect, the property insured in and by the said pol-
icy was damaged and destroyed by fire.

7. The loss and damage sustained by the de-
struction of the property in question, insured un-
der the policy described in paragraph 4 herein, 
was the sum of Forty Two Hundred and Eighty 
One Dollars and Eighty Cents ($4281.80), of which 
this defendant’s proportion, and for which it is 
liable, is the sum of Ten Hundred and Seventy 
Dollars and Forty Five Cents ($1070.45).

8. The plaintiff has complied with all such cov-
enants of the said policy of insurance as is and 
was requisite on his part to comply with, and has 
demanded of the defendant the sum of Ten Hun-
dred and Seventy Dollars and Forty Five Cents 
($1070.45).

9- The defendant has not paid the amount of 
the loss and damage notwithstanding the divers 
demands made by the plaintiff in the premises.

Plaintiff demands damages against the defend-
ant, the Continental Insurance Co. of the City of 
1 ew York, under this Count, in the sum of> Ten
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Complaint.

Hundred and Seventy Dollars and Forty Five 
Cents ($1070.45).

T h i r d  Co u n t .

Watson Buckman, a resident of the Township 
of Hillsborough, in the County of Somerset and 

■ State of New Jersey, complaining against The 
Western Assurance Company, says:

1. That on or prior to the twenty-sixth day of 
March, 1932, plaintiff was lawfully seized and 
possessed of a certain tract of land on the east 
side of the road leading from Frankfort to 
Neshanic, in the Township of Hillsborough, 
County of Somerset and State of New Jersey.

2. There was erected at that time upon said 
lands certain buildings occupied for dwelling pur-
poses and a main barn including sheds and addi-
tions attached, all of which were of great value.

3. On the day and date above mentioned, the 
defendant, The Western Assurance Company, 
was, and still is, a corporation, being duly incor-
porated with power to insure risks against loss 
and damage by fire.

4. On the day and date above mentioned, the 
30 defendant, The Western Assurance Company, in

consideration of the sum of Twenty Eight Dol-
lars and Forty Cents ($28.40), paid to the said 
defendant, did execute and deliver to the plaintiff, 
its policy No. 50416, in the sum of Three Thou-
sand Dollars ($3,000.00), insuring the plaintiff’s 
property referred to in paragraph 2 herein, and 
as is more particularly set forth in the defend-
ant’s policy of insurance herein mentioned.

. 5. The defendant, The Western Assurance
Company, by its policy of insurance, did covenant
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Complaint.

to indemnify the plaintiff for any and all loss 
and damage sustained by fire to the property in-
sured.

6. On the twenty-third day of May, 1932, while 
this policy of insurance was in full force and 
effect, the property insured in and by the said 
policy was damaged and destroyed by fire.

7. The loss and damage sustained by the de-
struction of the property in question, insured un-
der the policy described in paragraph 4 herein, 
was the sum of Forty Two Hundred and Eighty 
One Dollars and Eighty Cents ($4281.80), which 
was the amount fixed by appraisal and award 
under the terms and conditions of the policy, of 
which this defendant’s proportion, and for which
it is liable, is the sum of Ten Hundred and 20 
Seventy Dollars and Forty Five Cents ($1070.45).

8. The plaintiff has complied with all such 
covenants of the said policy of insurance as is 
and was requisite on his part to comply with, and 
has demanded of the defendant the sum of Ten 
Hundred and Seventy Dollars and Forty Five 
Cents ($1070.45).

9. The defendant has not paid the amount of
the loss and damage notwithstanding the divers qrj 
demands made by the plaintiff in the premises.

Plaintiff demands damages against the defend-
ant, The Western Assurance Company, under this 
Count, in the sum of Ten Hundred and Seventy 
Dollars and Forty Five Cents ($1070.45).

H e n r y  P. B r o w n , 
Attorney for Plaintiff.

40
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Affidavit of Merits.
(Filed May 28th, 1933.)

NEW JERSEY SUPREME COURT, 
S o m e r s e t  Co u n t y .

W a t s o n  B u c k m a n ,
Plaintiff,

T h e  H o m e  I n s u r a n c e  Co m pa n y , Action at Law. 
a corporation, Co n t i n e n t a l  I n - Affidavit of Merits. 
SURANCE Co. OF THE ClTY OF 
N e w  Y o r k , a corporation, T h e  
W e s t e r n  A s s u r a n c e  Co m pa n y , 
a corporation,

S t a t e  of  N e w  J e r s e y , 1r SS* •
Co u n t y  of  E s s e x , j

A r t h u r  T. V a n d e r b i l t , being duly sworn on his 
oath according to law, deposes and says that I 
am the attorney for the defendants in the above 
stated action and I believe that the said defend-
ants have a just and legal defense to the said 
action on the merits of the case.

vs.

A r t h u r  T. V a n d e r b i l t .

Subscribed and sworn to before 
me this 26th day of May, 1933.

(L. S.)

E v e l y n  T. A d a m  
A Notary Public of New Jersey.
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Answer.
(Filed June 25, 1933.)

NEW JERSEY SUPREME COURT,
S o m e r s e t  C o u n t y .

W a t s o n  B u c k m a n

vs.
Plaintiff.

T h e  H o m e  I n s u r a n c e  C o m p a n y , \ Action at Law.

The defendant, Home Insurance Company, a 
corporation, answering the complaint herein says 
that:

1. It has no knowledge or information sufficient 3Q 
to form a belief as to Paragraph 1 and therefore 
denies the same.

2. It has no knowledge or information sufficient 
to form a belief as to Paragraph 2 and therefore 
denies the same.

3. It admits the allegations in Paragraph 3 of 
the complaint.

4. It admits the issuance of the policy, but as
0 the terms, provisions and conditions thereof ^0

a co rp o ra tio n , Co n t in e n t a l  I n -
s u r a n c e  Co. o f  t h e  C i t y  o f  
N e w  Y o r k , a  c o rp o ra tio n , T h e  
W e s t e r n  A s s u r a n c e  Co m p a n y , 
a  co rp o ra tio n ,

Defendants.

A n s w e r  t o  F i r s t  Co u n t .
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A n sw er.

begs leave to refer to the policy and its records 
thereof.

5. It denies the allegations in Paragraph 5 of 
the complaint.

6. It denies the allegations in Paragraph 6 of 
10 the complaint.

7. It denies the allegations in Paragraph 7 of 
the complaint.

8. It denies the allegations in Paragraph 8 of 
the complaint.

9. It admits that it has not paid plaintiff any 
sum as alleged in Paragraph 9 of the complaint 
and denies that it is under any liability to plain-

20 h f f '

10. First separate defense to first count:

Said policy contained the following provision:
“ If the dwelling be vacant or become un-

occupied except in accordance with the con-
ditions of this policy, the entire policy is 
void. ’ ’

In violation of said policy provision the insured 
30 dwelling was vacant or became unoccupied con-

trary to the conditions of the policy. By reason 
whereof, said policy became void and of no effect 
and defendant is under no liability to plaintiff.

11. Second separate defense to first count:

Said policy contained the following provision:
“ This entire policy, unless otherwise pro- 

. ~ vided by agreement endorsed hereon or added
hereto, shall be void * * # if a building herein
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A n sw er.

described * * # be or become vacant or un-
occupied and so remain for ten days.”

In violation of said policy provision, a building 
described in said policy was or became vacant or 
unoccupied for a period in excess of that per-
mitted by said policy provision, without it being 
so provided by agreement indorsed upon or added 
to said policy. By reason whereof, said policy be-
came void and of no effect and defendant is under 
no liability to plaintiff.

12. Third separate defense to first count:

Said policy contains the following provisions:
“ This entire policy, unless otherwise pro-

vided by agreement indorsed hereon or added 
hereto, shall be void if the insured now has or 
shall hereafter make or procure any other 
contract of insurance whether valid or not, on 
property covered in whole or in part by this 
policy.11

In violation of said policy provision, plaintiff 
procured other contracts of insurance covering 
property covered by this policy, without it being 
so provided by agreement endorsed upon or added 
to said policy. By reason whereof, said policy be-
came void and of no effect and defendant is under 
no liability to plaintiff.

13. Fourth separate defense to first count:

Said policy contained the following provision 
and condition:

“ In consideration of the reduced rate at 
which this policy is written, it is hereby made

10

20

30

40
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Answer.

a condition of this policy that the buildings 
hereby insured or containing the property in-
sured under the Nos. 1, 5 items of this policy 
are occupied by the owner of the premises 
herein described * * *. The rate of premium 
at which this policy is written and the validity 

10 of this contract depends on compliance with
the stipulated conditions. If it is the intent 
to make any changes that will violate any of 
these conditions, permission must first be 
endorsed hereon, otherwise the entire policy 
will be void.”

In violation of said policy provision without 
permission being first endorsed thereon, a building 
insured by said policy under the above mentioned 

20 items was not occupied by the owner of the prem-
ises. By reason whereof, said policy became void 
and of no effect and defendant is under no liability 
to plaintiff.

14. Fifth separate defense to first count:

Said policy contained the following provision 
and condition:

“ In consideration of the reduced rate at 
30  which this policy is written, it is hereby made

a condition of this policy that the dwelling in-
sured, or containing the property insured 
under the No. 1 item  of this policy, is de-
tached not less than 100 feet from any barn 
* * *. The rate of premium at which this 
policy is w ritten and the validity of this con-
tract depends on compliance with the stipu-
lated conditions. I f  it is the intent to make 
any changes that w ill violate any of these con- 

4 0  ditions, perm ission m ust first be endorsed
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A n sw e r .

hereon, otherwise the entire policy will be 
void. ’ ’

In violation of said policy provision, without 
permission being first endorsed thereon, the dwell-
ing insured by said policy under the above-men-
tioned item was detached less than 100 feet from 
any barn. By reason whereof, said policy be-
came void and of no effect and defendant is under 
no liability to plaintiff.

15. Sixth separate defense to first count:

Said policy insured as Item No. 1, a two-story 
frame building and additions with shingle roof, 
including foundations and all permanent fixtures, 
while occupied for dwelling purposes. In viola-
tion of said provision, said building was not oc-
cupied for dwelling purposes. By reason whereof, 
said policy became void and of no effect and de-
fendant is under no liability to plaintiff.

16. Seventh separate defense to first count;

Said policy insured as Item No. 5, a frame barn 
known as Barn No. 1, including sheds and addi-
tions attached. Proof of loss filed by plaintiff 
with defendant making claim for alleged loss or 
damage included a claim for alleged loss or dam-
age to an additional farm building or buildings 
not an addition of or attached to Barn No. 1 
above referred to and not covered by or insured 
under said policy of insurance, and this suit de-
mands damages for alleged loss or damage to said 
additional farm building or buildings. Defend-
ant ’s liability to plaintiff, if any, under said policy 
does not extend to or include alleged loss or dam-
age to said additional farm building or buildings.

10

20

30
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Answer.

17. Eighth separate defense to first count:

Said policy contains the following terms and 
conditions:

*1 This entire policy shall be void, if the in- 
snred has concealed or misrepresented, in 
writing or otherwise, any material fact or 
circumstances concerning this insurance or 
the subject thereof; or if the interest of the 
insured in the property be not truly stated 
herein or in case of any fraud or false swear-
ing by the insured touching any matter relat-
ing to this insurance or the subject thereof, 
whether before or after a loss.”

2q  In violation of such terms and conditions, with 
intent to cheat and defraud defendant and gain 
an advantage over it and secure a sum of money 
not otherwise justly due the insured knowingly 
and wilfully, falsely and fraudulently misrepre-
sented in writing and otherwise the amount and 
value of the property claimed by him to be in-
volved in the fire, the cost of said property, the 
amount of damage caused by said fire, the origin, 
and cause of said fire, the ownership of said prop-
erty, well knowing that in truth and in fact the 

30 amount of property claimed to belong to him and 
involved in said fire and its value, the cost of said 
property and the amount of damage caused by 
said fire was much less than the amount repre-
sented and stated by him, and well knowing that 
the origin and cause of the fire and the ownership 
of said property was otherwise than as repre-
sented and stated by him; all of which was done 
by said insured, with intent, as aforesaid, to se-
cure the payment of a sum of money from this 
defendant not otherwise justly due.
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A n sw er .

A n s w e r  t o  S e c o n d  Co u n t .

The defendant, Continental Insurance Co. of 
the City of New York, a corporation, answering 
the complaint herein says:

1. It has no knowledge or information suffi-
cient to form a belief as to Paragraph 1 and there-
fore denies the same.

2. It has no knowledge or information sufficient 
to form a belief as to Paragraph 2 and therefore 
denies the same.

3. It admits the allegations in Paragraph 3 of 
the complaint.

4. It admits the issuance of the policy, but as 
to the terms, provisions and conditions thereof 
begs leave to refer to the policy and its records 
thereof.

5. It denies the allegations in Paragraph 5 of 
the complaint.

6. It denies the allegations in Paragraph 6 of 
the complaint.

7. It denies the allegations in Paragraph 7 of 
the complaint.

8. It denies the allegations in Paragraph 8 of 
the complaint.

9. It admits that it has not paid plaintiff any 
sum as alleged in Paragraph 9 of the complaint
and denies that it is under any liability to plain-
tiff.

10. F irs t sep a ra te  d efen se  to second count:

Said policy contained the follow ing provision:

“ If the dwelling be vacant or become un-
occupied except in accordance w ith the con-

10

20

30
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A n sw er.

ditions of this policy, the entire policy is 
void. ’ ’

In violation of said policy provision the in-
sured dwelling was vacant or became unoccupied 
contrary to the conditions of the policy. By rea- 

10 son whereof, said policy became void and of no 
effect and defendant is under no liability to 
plaintiff.

11. Second se p a ra te  d e fen se  to second count:

Said policy contained the following provision:
“ This entire policy, unless otherwise pro-

vided by agreement endorsed hereon or 
2q  added hereto, shall be void * * # if a building

herein described * * * be or become vacant 
or unoccupied and so remain for ten days.”

In violation of said policy provision, a build-
ing described in said policy be or became vacant 
or unoccupied for a period in excess of that per-
mitted by said policy provision, without it being 
so provided by agreement endorsed upon or added 
to said policy. By reason whereof, said policy be-
came void and of no effect and defendant is under 

30 no liability to plaintiff.

12. T h ird  se p a ra te  defen se  to second count:

Said policy contains the following provision:
“ This entire policy, unless otherwise pro-

vided by agreement indorsed hereon or added 
hereto shall be void, if the insured now has 
or shall hereafter make or procure any other 
contract of insurance whether valid or not, 
on property covered in whole or in part by 
this policy.”
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Answer.

By endorsement attached thereto, said policy 
further provided :

“ Permission is granted for other concur-
rent insurance on buildings and/or contents 
covered hereunder, totaling $6,000 including 
the total amount of this policy, which is 
$3,000.”

In violation of said policy provision and en-
dorsement, there was other concurrent insurance 
on the buildings and/or contents covered under 
said policy in excess of the amount permitted by 
said provision and endorsement. By reason 
whereof, said policy became void and of no ef-
fect and defendant is under no liability to plain-
tiff.

13. Fourth separate defense to second count:

Said policy contained the following provision 
and condition :

“ In consideration of the reduced rate at 
which this policy is written, it is hereby made 
a condition of this policy that the buildings 
hereby insured or containing the property in-
sured under the Nos. 1, 5 items of this policy 
are occupied by the owner of the premises 
herein described * * *. The rate of premium 
at which this policy is written and the valid-
ity of this contract depends on compliance 
with the stipulated conditions. If it is the in-
tent to make any changes that will violate any 
of these conditions, permission must first be 
endorsed hereon, otherwise the entire policy 
will be void.”

In violation of said policy provision without 
permission being first endorsed thereon, a build-

10

20

3 0

4 0
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A n sw er.

ing insured by said policy under the above men-
tioned items was not occupied by the owner of 
the premises. By reason whereof, said policy be-
came void and of no effect and defendant is 
under no liability to plaintiff.

10 14. Fifth separate defense to second count:

Said policy contained the following provision 
and condition:

“ In consideration of the reduced rate at 
which this policy is written, it is hereby made 
a condition of this policy that the dwelling 
insured, or containing the property insured 
under the No. 1 item of this policy, is de- 

«a  tached not less than 100 feet from any barn
* * * The rate of premium at which this 
policy is written and the validity of this con-
tract depends on compliance with the stip-
ulated conditions. If it is the intent to make 
any changes that will violate any of these 
conditions, permission must first be endorsed 
hereon, otherwise the entire policy will be 
void. ’ ’

In violation of said policy provision, without 
30 permission being first endorsed thereon, the dwell-

ing insured by said policy under the above-men-
tioned item was detached less than 100 feet from 
any barn. By reason whereof, said policy became 
void and of no effect and defendant is under no 
liability to plaintiff.

15. Sixth separate defense to second count:

Said policy insured as Item No. 1, a two-story 
40 frame building and additions with shingle roof,
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A n sw er.

including foundations and all permanent fixtures, 
while occupied, for dwelling purposes. In viola-
tion of said provision, said building was not 
occupied for dwelling purposes. By reason 
whereof, said policy became void and of no effect 
and defendant is under no liability to plaintiff.

16. Seventh separate defense to second count:

Said policy insured as Item No. 5, a frame barn 
known as Barn No. 1, including sheds and addi-
tions attached. Proof of loss filed by plaintiff 
with defendant making claim for alleged loss or 
damage included a claim for alleged loss or dam-
age to an additional building or buildings not 
an addition of or attached to Barn No. 1 above 
referred to and not covered by or insured under 
said policy of insurance, and this suit demands 
damages for alleged loss or damage to said addi-
tional farm building or buildings. Defendant’s 
liability to plaintiff, if any, under said policy does 
not extend to or include alleged loss or damage 
to said additional farm building or buildings.

17. Eighth separate defense to second count:

Said policy contains the following terms and 
conditions:

“ This entire policy shall be void, if the 
insured has concealed or misrepresented, in 
writing or otherwise, any material fact or 
circumstances concerning this insurance or 
the subject thereof; or if the interest of the 
insured in the property be not truly stated 
herein or in case of any fraud or false swear- 
mg by the insured touching any matter re-
lating to this insurance or the subject thereof, 
whether before or after a loss.”

10

20
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A n sw er.

In violation of such terms and conditions, with 
intent to cheat and defraud defendant and gain 
an advantage over it and secure a sum of money 
not otherwise justly due the insured knowingly 
and wilfully, falsely and fraudulently misrepre-
sented in writing and otherwise the amount and 

10 value of the property claimed by him to be in-
volved in the fire, the cost of said property, the 
amount of damage caused by said fire, the origin 
and cause of said fire, the ownership of said prop-
erty, well knowing that in truth and in fact the 
amount of property claimed to belong to him and 
involved in said fire and its value, the cost of 
said property and the amount of damage caused 
by said fire was much less than the amount rep-
resented and stated by him, and well knowing 

20 that the origin and cause of the fire and the 
ownership of said property was otherwise than 
as represented and stated by him; all of which 
was done by said insured, with intent, as afore-
said, to secure the payment of a sum of money 
from this defendant not otherwise justly due.

A ns wer  t o  T h ir d  Co u n t .

The defendant, The Western Assurance Com- 
gQ pany, a corporation, answering the complaint 

herein says:
1. It has no knowledge or information suffi-

cient to form a belief as to Paragraph 1 and there-
' fore denies the same.

2. It has no knowledge or information sufficient 
to form a belief as to Paragraph 2 and therefore 
denies the same.

3. It admits the allegations in Paragraph 3 of 
40 the complaint.
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4. It admits the issuance of the policy, but as to 
the terms, provisions and conditions thereof begs 
leave to refer to the policy and its records thereof.

5. It denies the allegations in Paragraph 5 of 
the complaint.

6. It denies the allegations in Paragraph 6 of 
the complaint.

7. It denies the allegations in Paragraph 7 of 
the complaint.

8. It denies the allegations in Paragraph 8 of 
the complaint.

9. It admits that it has not paid plaintiff any 
sum as alleged in Paragraph 9 of the complaint 
and denies that it is under any liability to plain-
tiff.

10. First separate defense to third count:

Said policy contained the following provision:
“ If the dwelling be vacant or become unoc-

cupied except in accordance with the condi-
tions of this policy, the entire policy is void.”

In violation of said policy provision the insured 
dwelling was vacant or became unoccupied con-
trary to the conditions of the policy. By reason 
whereof, said policy became void and of no effect 
and defendant is under no liability to plaintiff.

11. Second separate defense to third count:

Said policy contained the following provision:
“ This entire policy, unless otherwise pro-

vided by agreement endorsed hereon or added 
hereto, shall be void * * * if a building herein
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described * * * be or become vacant or unoc-
cupied and so remain for ten days.”

In violation of said policy provision a building 
described in said policy was or became vacant or 
unoccupied for a period in excess of that permitted 

10 by said policy provision, without it being so pro-
vided by agreement endorsed upon or added to 
said policy. By reason whereof, said policy be-
came void and of no effect and defendant is under 
no liability to plaintiff.

12. Third separate defense to third count:

Said policy contains the following provision:
“ This entire policy, unless otherwise pro- 

vided by agreement indorsed hereon or added 
hereto shall be void, if the insured now has or 
shall hereafter make or procure any other 
contract of insurance whether valid or not, on 
property covered in whole or in part by this 
policy.”

By endorsement attached thereto, said policy 
further provided:

“ Permission is granted for other concur- 
30 rent insurance on buildings and/or contents

covered hereunder, totalling $6,000 including 
the total amount of this policy, which is 
$ 3 ,0 0 0 .”

In violation of said policy provision and en-
dorsement, there was other concurrent insurance 
on the buildings and/or contents covered under 
said policy in excess of the amount permitted by 
said provision and endorsement. By reason 

40 whereof, said policy became void and of no effect 
and defendant is under no liability to plaintiff.
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13. Fourth separate defense to third count:

Said policy contained the following provision 
and condition :

“ In consideration of the reduced rate at 
which this policy is written, it is hereby made 
a condition of this policy that the buildings 
hereby insured or containing the property in-
sured under the Nos. 1, 5 items of this policy 
are occupied by the owner of the premises 
herein described. * * * The rate of premium 
at which this policy is written and the validity 
of this contract depends on compliance with 
the stipulated conditions. If it is the intent 
to make any changes that will violate any of 
these conditions, permission must first be en- on 
dorsed hereon, otherwise the entire policy will 
be void.”

In violation of said policy provision without 
permission being first endorsed thereon, a build-
ing insured by said policy under the above men-
tioned items was not occupied by the owner of 
the premises, by reason whereof, said policy be-
came void and of no effect and defendant is under 
no liability to plaintiff.

14. Fifth separate defense to third count:

Said policy contained the following provision 
and condition :

“ In consideration of the reduced rate at 
which this policy is written, it is hereby made 
a condition of this policy that the dwelling 
insured, or containing the property insured 
under the No. 1 item of this policy, is de-
tached not less than 100 feet from any barn. 40
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* * * The rate of premium at which this policy 
is written and the validity of this contract 
depends on compliance with the stipulated 
conditions. If it is the intent to make any 
changes that will violate any of these condi-
tions, permission must first be endorsed 

10 hereon, otherwise the entire policy will be
void. ’ ’

In violation of said policy provision, without 
permission being first endorsed thereon, the 
dwelling insured by said policy under the above- 
mentioned item was detached less than 100 feet 
from any barn. By reason whereof, said policy 
became void and of no effect and defendant is 
under no liability to plaintiff.

2°
15. Sixth separate defense to third count:

Said policy insured as Item No. 1, a two-story 
frame building and additions with shingle roof, 
including foundations* and all permanent fixtures, 
while occupied for dwelling purposes. In viola-
tion of said provision, said building was not occu-
pied for dwelling purposes. By reason whereof, 
said policy became void and of no effect and de- 
fendant is under no liability to plaintiff.

16. Seventh separate defense to third count:

Said policy insured as Item No. 5, a frame barn 
known as Barn No. 1, including sheds and addi-
tions attached. Proof of loss filed by plaintiff 
with defendant making claim for alleged loss or 
damage included a claim for alleged loss or dam-
age to an additional farm building or buildings 
not an addition of or attached to Barn No. 1 above 

40 referred to and not covered by or insured under
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said policy of insurance, and this suit demands 
damages for alleged loss or damage to said addi-
tional farm building or buildings. Defendant’s 
liability to plaintiff, if any, under said policy does 
not extend to or include alleged loss or damage 
to said additional farm building or buildings.

17. Eighth separate defense to third count:

Said policy contains the following terms and 
conditions:

“ This entire policy shall be void, if the in-
sured has concealed or misrepresented, in 
writing or otherwise, any material fact or cir-
cumstances concerning this insurance or the 
subject thereof; or if the interest of the in-
sured in the property be not truly stated 
herein or in case of any fraud or false swear-
ing by the insured touching any matter re-
lating to this insurance or the subject thereof, 
whether before or after a loss.”

In violation of such terms and conditions, with 
intent to cheat and defraud defendant and gain 
an advantage over it and secure a sum of money 
not otherwise justly due the insured knowingly 
and wilfully, falsely and fraudulently misrepre-
sented in writing and otherwise the amount and 
value of the property claimed by him to be in-
volved in the fire, the cost of said property, the 
amount of damage caused by said fire, the origin 
and cause of said fire, the ownership of said prop-
arty, well knowing that in truth and in fact the 
amount of property claimed to belong to him and 
involved in said fire and its value, the'cost of said 
property and the amount of damage caused by 
said fire was much less than the amount repre-
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sented and stated by him, and well knowing that 
the origin and cause of the fire and the ownership 
of said property was otherwise than as repre-
sented and stated by him; all of which was done 
by said insured, with intent, as aforesaid, to se-
cure the payment of a sum of money from this 

10 defendant not otherwise justly due.
A r t h u r  T. V a n d e r b il t , 

Attorney of Defendants.

Consent is hereby given to the filing of the 
within Answer as within time.

H e n r y  P. B ro w n , 
Attorney for Plaintiff.
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Reply.
(Filed October 28, 1933.)

NEW JERSEY SUPREME COURT, 
S o m e r s e t  Co u n t y .

W a t s o n  B u c k m a n , \
Plaintiff, I

vs . I

Th e  H o me  I n s u r a n c e  Co m pa n y , \ Action at Law. 
a corporation, C o n t i n e n t a l  I n - /  Reply. 
SURANCE Co. OP THE ClTY OP I 
New  Y o r k , a corporation, T h e  I 
We s t e r n  A s s u r a n c e  Co m pa n y , 1 
a corporation,

Defendants. I

1. Plaintiff admits that the policy of insurance 
sued upon contains the excerpts set forth in all 
the Separate Defenses, but denies all the remain-
ing allegations contained in the said Separate De-
fenses of the First, Second and Third Counts.

2. Plaintiff reserves the right, on or before the 
trial of the issue, to strike out the First, Fourth 
and Fifth Separate Defenses of the First, Second 
and Third Counts, and the Third Separate De-
fense of the Second and Third Counts, because 
they are sham and frivolous, and furthermore the 
excerpt set forth is not a part of the standard fire 
insurance policy, and therefore not binding on 
this plaintiff.

3. The dwelling mentioned in the First, Second, 
Fourth and Fifth Separate Defenses of the First, 
Second and Third Counts, and insured under the

10
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policy sued upon, was not the building or build-
ings damaged or destroyed by tire, and therefore 
these Defenses are immaterial and insufficient 
under the policy contract.

4. The dwelling mentioned in the First and Sec-
1Q ond Separate Defenses of the First, Second and 

Third Counts, and insured under the said policy, 
was not the building or buildings damaged or de-
stroyed by fire. Said vacancy and unoccupancy of 
the dwelling insured was not a violation contrary 
to the terms and conditions of the policy, because 
the said vacancy and unoccupancy was immaterial 
and contributed in no wise toward the origin and 
cause of the fire which destroyed the barns with 
their additions.

20 5. As to the Third Separate Defense of the
First, Second and Third Counts, plaintiff says that 
the policy permits other insurance, and provides 
for a pro-rating or payment of the loss on a con-
tributive basis, taking into consideration all the 
other insurance covering the property damaged or 
destroyed.

H e n r y  P. B ro w n , 
Attorney of Plaintiff.

30 Service as of time of a copy of the within Reply 
is hereby acknowledged this 25th day of October, 
1933.

A r t h u r  T. V a n d e r b il t , 
Attorney of Defendants.

40
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Agreed Statement of Facts as Revised.

1. The parties to this cause, plaintiff and de-
fendants, by their respective attorneys, hereby 
agree that the following facts are admitted, and 
shall constitute a special case agreed between the 
parties without trial, regardless of the issues 
raised by the pleadings on file in the above cause, 
and shall be argued and submitted to the determi-
nation of the New Jersey Supreme Court upon 
said facts.

2. This is a suit on three policies of fire insur-
ance issued by the defendants to plaintiff insuring 
dwelling, barns and outbuildings located in Hills-
boro Township, Somerset County, New Jersey.

3. On August 6th, 1931, the Home Insurance 
Company through its agent, L. M. Codington Co. 
of Somerville, N. J., issued its policy of fire in-

( Filed June 27, 1935.)

NEW JERSEY SUPREME COURT 
S o m e r s e t  Co u n t y .

Th e  H o me  I n s u r a n c e  Co m pa n y , 
a corporation, Co n t i n e n t a l  I n -
su r a n c e  Co. of  t h e  Ci t y  o f  
New  Y or k , a corporation, T h e  
W e s t e r n  A s s u r a n c e  Co m pa n y , 
a corporation.

W a t s o n  B u c k m a n ,

vs .

Defendants.

Plaintiff.

Action at Law.

Agreed Statement 
of Facts as 

Revised.
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Agreed Statement of Facts as Revised.

surance No. 6733 to plaintiff, the policy running 
for a period of one year. This policy covered 
$700. on the dwelling and $560.44 on the main barn 
# * * including sheds and additions attached, lo-
cated 150 feet from dwelling and known as barn 
No. 1.”

4. On March 26, 1932, the Continental Insur-
ance Company, through its agent, William D. 
Nolan Agency, Inc. of Somerville, N. J., issued 
its policy No. 20,185 to plaintiff for the period of 
one year. On the same date the Western Assur-
ance Company likewise through the Nolan Agency 
issued its policy of insurance to plaintiff likewise 
covering for one year. Each of these policies was 
in the amount of $3,000, the two being considered

2Q together, covering $2,000 on the dwelling and 
$4,000 on “ barn with shingle roof, including sheds, 
cow stable, machine shed and additions attached, 
located 100 feet from dwelling and known as barn 
No. 1.”

5. These are the policies sued upon as the re-
sult of a fire destroying the barns and outbuildings 
on May 23, 1932. The fire did not damage the 
dwelling. These policies contained no mortgagee 
clauses and were payable to the assured.

30 6. At the time of the fire the Hartford Fire
Insurance Company had a valid policy of insur-
ance covering these premises in the total amount 
of $3,000 including $1,400 on the dwelling, $1,470 
on the main barn, $100 on the hog house and $30 
on the wood house. At the time of the fire the 
Aetna Insurance Company had a policy on these 
premises in the amount of $4,000 including $1,900 
on the dwelling, $1,970 on the main barn, $100 on 
the hog house and $30 on the wood house. The

40 Hillsboro Mutual Fire Insurance Company had a
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policy on the silo in the amount of $400 and on the 
produce contained therein in the amount of 
$300. these items not being covered by any of the 
other policies of insurance. All these last men-
tioned policies are not involved in the present 
action, payment having been made by the Hart-
ford Fire Insurance Company and Aetna Insur-
ance Company to the mortgagees there named in 
the standard mortgagee clauses attached thereto, 
payment as aforesaid having been made without 
subrogation or assignment of the mortgage.

7. After the loss all the companies except the 
Continental Insurance Company and the Hillsboro 
Mutual Fire Insurance Company entered into an 
appraisal agreement with the assured and the ap-
praisers found a total loss and damage of 
$4,281.80, which was made up of the following 
items:

Barn No. 1................... ¿.........  $ 266.49
“ “ 2..........      1,355.48
“ “ 3.......... ’...................  1,672.37
“ “ 4............................... 469.88
“ “ 5....................   517.58

8. The plaintiff has demanded damages in his 
complaint in the following amounts:

Against Home Insurance Com-
pany ....................................  $ 299.73

Against Continental Insurance
Company ......... .............. . 1,070.45

Against Western Assurance 
Company ............................. 1,070.45

These amounts are the respective proportions of 
the total appraisal award above mentioned, ap-
portioned to each of the defendant companies in 
accordance with the general contribution clause
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contained in all the policies. The appraisal agree-
ment specifically stated that the appraisal would 
not in any respect waive any of the provisions or 
conditions of any of the policies or any violations 
thereof.

9. All of the policies in suit are standard fire 
insurance policies of the State of New Jersey. 
There is attached to each policy a farm form pre-
scribed by the Schedule Eating office which speci-
fies the risks covered and conditions imposed, 
because of the nature and location of the property 
insured. This farm form has been filed with the 
Department of Banking and Insurance of the 
State of New Jersey by the Schedule Eating Office, 
allegedly under the authority of P. L. 1913, Ch.

2q  85 and amendments thereto and supplements 
thereof.

10. All the three policies in suit contain the 
following standard policy provisions:

“ This entire policy, unless otherwise pro-
vided by agreement endorsed hereon or added 
hereto, shall be void if the insured now has or 
shall hereafter make or procure any other 
contract of insurance, whether valid or not, 
on property covered in whole or in part by 

30 this policy * *

The policies issued by the Continental Insur-
ance Company and Western Assurance Company 
in addition each contain the following clause:

“ Permission is granted for other concur-
rent insurance on buildings and/or contents 
covered hereunder, totalling $6,000, including 
the total amount of this policy which is $3,000, 

. and this company shall not be liable under
this policy for a greater proportion of any 
loss on the described property than the
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amount hereby insured shall bear to the whole 
insurance thereon, whether valid or not. ’ *.

The policy issued by Home Insurance Company 
contains the following additional clause:

“ Permission is granted for other concur-
rent insurance on buildings and/or contents 
covered hereunder, totalling $ , including
the total amount of this policy which is $ ,
and this company shall not be liable under 
this policy for a greater proportion of any 
loss on the described property than the 
amount hereby insured shall bear to the whole 
insurance thereon, whether valid or not.”

11. On the back of the farm form above re-
ferred to attached to each policy in suit, there 
appears the following clause among others :

1 ‘ T e e m s  a n d  Co n d i t i o n s

V a c a n c y  a n d  U n o c c u p a n c y : If the dwelling 
be vacant or become unoccupied except in 
accordance-with the conditions of this policy, 
the entire policy is void.”

12. The farm form attached to each policy in 
suit also contains the following provision among 
others :

“ F a e m  F o e m  S t a n d a e d  Co n d i t i o n  Cl a u s e s . 
(the following Standard Condition Clauses 
apply only to the designated items) :

No. 1. Ow n e e  Oc c u pa n y  : In consideration 
of the reduced rate for which this policy is 
written it is hereby made a condition of this 
policy that the buildings hereby insured or 
containing the property insured under the 1, 
5 item(s) of this policy are occupied by the 
owner of the premises herein described. * # *
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“ The rate of premium at which this policy 
is written and the validity of this contract de-
pends on compliance with the stipulated con-
ditions. If it is the intent to make any changes 
that will violate any of these conditions, per-
mission must first be endorsed hereon, other-

10 wise the entire policy will be void.”

The item numbers mentioned in the last clause 
are the building and barn insured by these poli-
cies. The rate of premium was reduced in con-
sideration of the above warranty by the assured.

13. Plaintiff, the owner of the insured prem-
ises, did not occupy the dwelling insured and 
described in the policies in suit at the time of the

2q  fire or at any time after the policies in suit were 
issued.

14. The sketch of the outbuildings is hereto 
attached. It is agreed by counsel that an iron 
rail about 20 feet long was connected to the south-
easterly corner of building No. 2 and the north-
westerly corner of building No.. 5, upon which 
there were runners attached to sliding doors, that 
being the pathway into the barns for the cattle. 
It is contended by the attorney for the defend- 
ants that barn No. 5 is not insured or covered by 
the terms and conditions of the insurance policies 
herein sued upon, on the ground that it was not 
a shed or addition attached to the main barn cov-
ered under the policies of the defendants.

15. All of the policies mentioned in this stipu-
lation, except that of the Hillsboro Mutual Fire 
Insurance Company are hereto attached and made 
a part of this stipulation. It is further agreed 
that both plaintiff and defendants file briefs as

40 may be agreed upon between counsel.
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16. It is further agreed that if, upon the facts 
as admitted and agreed to, the court shall be of 
the opinion that any or all of the defendants are 
liable to the plaintiff, then judgment final in the 
amounts as specified in the 8th paragraph hereto, 
shall be entered in favor of the plaintiff and 
against any or all of the defendants so found 10 
liable; but if upon the facts so admitted and 
agreed to the court shall be of the opinion that 
the barn known as No. 5, was not insured under 
the policies sued upon, but that the defendants 
are liable to the plaintiff, then judgment shall be 
entered for the plaintiff in the sum of $2,145.61 
apportioned among the defendants as follows :

Against Home Insurance Company.... $263.50
Against Continental Insurance Com- 20

pany ...............................................  941.06
Against Western Assurance Company 941.05

If the court is of the opinion that any or all of 
the policies hereunder sued upon are void then 
judgment final shall be entered in favor of any or 
all of the defendants respectively. The right to 
turn this case into a special verdict or to take 
any other steps that may be advisable for the 
purpose of review, and the right to review the 
judgment thereon by appeal, or any other proper ^  
proceedings, is reserved to each party, plaintiff 
and defendants.

H e n r y  P . B r o w n ,
Attorney for Plaintiff.

A r t h u r  T. V a n d e r b i l t , 
Attorney for Defendants.

(Sketch attached to original.)
40
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(Filed June 27, 1935.)

NEW JERSEY SUPREME COURT, 
S o m e r s e t  C o u n t y .

^ W a t s o n  B u c k m a n , \
Plaintiff, I

vs . I

T h e  H o m e  I n s u r a n c e  Co m p a n y , \ 
a corporation, Co n t i n e n t a l  I n - /  Postea- 
s u r a n c e  C o m p a n y  o f  t h e  C i t y  I 
o f  N e w  Y o r k , a corporation, I 
and T h e  W e s t e r n  A s s u r a n c e  1 

20 C o m p a n y , a corporation,
Defendants. I

Action at Law. On stipulation of facts. De-
termination.

For plaintiff, Henry P. Brown.
For defendants, Arthur T. Vanderbilt.

Lawrence, C. C. J . :
3°

This case was submitted to the court without a 
jury, at the Somerset Circuit, on a stipulation of 
facts. On May 23,1932, a fire destroyed the barns 
and outbuildings on a farm owned by plaintiff m 
Hillsboro Township. The dwelling house (which 
was not damaged) was not occupied at the time 
and had not been for a considerable period before 
the fire, although apparently plaintiff or a tenan 
had carried on farming operations or dairying an 

40 used the barns and outbuildings in connection
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therewith. After the fire, it developed that there 
were six policies of insurance covering the dwell-
ing, varions barns (five in number) and outbuild-
ings on the property, that is to say, a policy issued 
by The Home Insurance Company (defendant), 
on August 6, 1931, on the dwelling for $700 and 
$560 on the main barn (referred to as No. 1), in-
cluding sheds and additions attached; a policy of 
The Hartford Fire Insurance Company, dated 
August 17, 1931, for $3000, allocated as $1400 on 
the dwelling, $1470 on the main barn, $100 on the 
hog house and $30 on the wood house ; a policy of 
The Aetna Insurance Company, under date of 
August 17, 1931, for $4000, made up of $1900 on 
the dwelling, $1970 on the main barn, $100 on the 
hog house, and $30 on the wood house ; a policy of 
The Hillsboro Mutual Fire Insurance Company, 
for $700, covering the silo and its contents ; a pol-
icy of the Continental Insurance Company (de-
fendant), issued March 26, 1932, for $3000, and 
another of like date and amount of the Western 
Assurance Company (defendant) covering to-
gether $2000 on the dwelling and $4000 “ on barn 
with shingle roof” , including sheds, cow stable, 
machine shed and additions attached.

The policies of The Hillsboro Mutual Fire In-
surance Company, The Hartford Fire Insurance 
Company and The Aetna Insurance Company are 
not here involved, the latter two had mortgagee 
clauses and were paid after the fire in proportion 
to the loss without exercise of the right to sub-
rogation. Reference is made to them only as evi-
dence of existing valid insurance at the time of the 
issuing of the policies of the defendants Conti-
nental and Western Companies. These policies 
and that of The Home Insurance Company con-
tained no mortgagee provisions and were made
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payable directly to plaintiff. The suit is accord-
ingly based on the policies in question. After the 
fire, proofs of loss were submitted by plaintiff 
and an appraisal agreement was entered into, 
without waiver of any condition or warranty in 
the policies or any violation thereof. The dam- 

10 age was apportioned as follows:
Against Home Insurance Com-

pany ...........................................  $ 299.73
Against Continental Insurance

pany ................... .......................  1,070.45
Against Western Assurance Com-

pany ...........................................  1,070.45

All of the policies in suit are in the standard 
oq  form prescribed by statute (P. L. 1902, Chap. 134;

P. L. 1912, Chap. 295; and P. L. 1931, Chap. 328) 
and attached to each is a “ farm form”, approved 
and filed by the Schedule Eating Office, pursuant 
to P. L. 1913, Chap. 85, which specifies the risks 
covered and conditions imposed, because of the 
nature and location of the property insured.

Defendants declined to pay the loss under their 
respective policies on two grounds : first, because 
of the alleged breach of the prohibition against 
other insurance in excess of that permitted by 

30 stipulation in the “ farm form”, the policy of The 
Home Insurance Company excepted; and, second, 
that the buildings were not occupied by the owner 
as required by a provision of the policies in the 
nature of a warranty. A third ground that barn 
No. 5 was not covered by the policies was not 
urged at the trial.

In the “ farm form” rider attached to the poli-
cies of The Continental and The Western appears 
the following:

40
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“ 1. Permission is granted for other con-
current insurance on buildings and all con-
tents covered hereunder, covering $6000, in-
cluding the total amount of this policy which 
is $3000. And this company shall not be liable 
under this policy for a greater proportion of 
any loss on the described property than the 10 
amount whereby insured shall bear to the 
whole insurance, whether valid or not.”

The controversy as to this provision involves 
the question whether pertinent inconsistent pro-
visions appear in the policies themselves which 
operate as a waiver or annulment of that cited. 
Obviously there was other insurance in excess of 
that permitted in the rider, and the policies of the 
defendants named would be void unless an implied 
waiver be found by reason of inconsistent provi- 20 
sions therein. Counsel for plaintiff urges that 
there are such inconsistent provisions and points 
out lines 1, 2 and 3, in each policy to the effect 
that the company should not be liable beyond the 
actual cash value of the property at the time any 
loss or damage occurred, and the loss or damage 
should be ascertained or estimated according to 
such actual cash value, with proper deduction for 
depreciation however caused, and in no event to 
exceed what it would cost the insured to repair or or\ 
leplace the same with material of like kind and 
quality ; likewise in lines 11, 12 and 13, the provi-
sion is that the entire policy, unless otherwise 
agreed by endorsement or addition, should be 
void, if the insured then had or should thereafter 
make or procure any other contract of insurance, 
whether valid or not, on property in whole or in 
Part covered by it; while in lines 96, 97 and 98, 

ere is still another indicating that the company 
S ou^  n°t be liable for a greater proportion of aq  
any loss on the described property than the



40

Postea.

amount for which insured shall bear to the whole 
insurance, whether valid or not, or by solvent or 
insolvent insurers, covering such property.

Defendants’ contention under the second 
ground of defense is that the policies are void be-
cause the owner did not occupy the premises de- 

10 scribed and is made to rest on a condition in the 
‘ ‘ farm form” attached reciting that in considera-
tion of the reduced rate for which the policy was 
written the buildings insured were to be occupied 
by the owner of the premises. It is admitted that 
plaintiff (owner) did not occupy the dwelling 
house. In each policy, however, there is the pro-
vision (lines 28, 29, and 30) that the entire policy, 
unless otherwise provided by agreement endorsed 
thereon or added thereto, should be void if a 

20 building therein described, either intended for 
occupancy by the owner or tenant, be or become 
vacant or unoccupied and so remains for ten 
days.

Conditions in a policy which create forfeitures 
will be construed most strongly against the in-
surer and will never be extended beyond the 
strict words of the policy. Carson v. Jersey City 
Insurance Co., 43 N. J. L., 300; while any doubt-
ful or ambiguous meaning due to provisions in- 

30 consistent with the contract, including those in a 
rider attached, such as a “ farm form”, must be 
construed in favor of the insured; and if the facts 
or conditions imposed by the latter are inconsist-
ent with, or a waiver of, any of the provisions 
or conditions of the policy, then such provisions 
or conditions must be treated as a nullity. Cor- 
lies v. Westchester Fire Insurance Co., 92 N. J- 
L., 108 ; and Gans v. Columbia Insurance Co., 99
N. J. L., 44 (s. c. 100 Id., 400). In the former case 

40 it was said that courts are averse to forfeitures
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and will seek a construction of a forfeiture clause 
in a policy which will sustain it, even though a 
construction which will defeat it is reasonably de- 
ducible from the terms and words used to ex-
press it.

It is sufficient to say in the present case that the 
inconsistent provisions found in the policies in 10 
suit and the “ farm form” attached relating to 
other insurance and owner occupancy give rise to 
such doubt or ambiguity as to call for the applica-
tion of the rules followed in the cited cases. In 
any event, it appears that each company is liable 
only for its proportionate amount of the loss and 
cannot be required to pay any greater sum be-
cause of other insurance, since even in the “ farm 
form” purporting to limit the amount of such 
other insurance it is provided that the liability 20 
shall not be greater in proportion than the amount 
of the insurance bears to the whole, whether valid 
or not. The conclusion is that plaintiff is entitled 
to recover. Judgment may accordingly be en-
tered against the defendants for the sum of 
$2,440.63, apportioned as follows: against The 
Home Insurance Company for $299.73; Continen-
tal Insurance Company of the City of New York, 
for $1,070.45; and the Western Assurance Com-
pany for $1,070.45, together with interest from 
the date indicated in the policies, and the costs 
of suit to be taxed.

R u l i f  B. L a w r e n c e ,
Judge.

40



42

Judgment.

NEW JERSEY SUPREME COURT.

10

20

W a t s o n  B u c k m a n , \

Plaintiff, I
v s . È

T h e  H o m e  I n s u r a n c e  Co m p a n y , l  Action at Law. 
a corporation, Co n t i n e n t a l  I n - /  ° n Postea- 
SUBANCE Co. OP THE ClTY OP I Judgment. 
N e w  Y o b k , a corporation, and V 
T h e  W e s t e r n  A s s u r a n c e  C o m - 1 
p a n y , a corporation,

Defendants. I

Dam ages........ $ 299.73 against Hom e Insurance Co.
Interest.......... 35.96

$ 335.69
Dam ages........ $1,070.45 against Continental Insurance Co.
Interest.......... 128.65

$1,199.10
Dam ages........ $1,070.45 against W estern Assurance Co.
Interest.......... 128.65

30  $1,199.10
Costs 
$

It is ordered that judgment be and hereby is 
entered in favor of plaintiff and against defendant 
The Home Insurance Company, a corporation, 
for the sum of two hundred ninety-nine dollars 
and seventy-three cents and thirty-five dollars 
and ninety-six cents interest, and against defend-
ant Continental Insurance Company of the City 
of New York, a corporation, for the sum of ten
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hundred and seventy dollars and forty-five cents, 
and one hundred and twenty-eight dollars and 
sixty-five cents interest, and against the defendant 
The Western Assurance Company, a corporation, 
for the sum of ten hundred and seventy dollars 
and forty-five cents, and one hundred twenty-eight 
dollars and sixty-five cents interest, besides costs i q  
to be taxed nisi.

On motion of

H enry  P. Brown ,
Attorney.

Entered June 27, 1935.

A true copy.
Fr e d L. B l o o dg o o d,

Clerk.

20

30

40
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Notice of Appeal.
(Filed January 24, 1936.)

NEW JEESEY SUPEEME COUET, 
S o m e r s e t  Co u n t y .

10

20

W a t s o n  B u c k m a n ,
Plaintiff,

vs.

T h e  H o m e  I n s u r a n c e  Co m pa n y , 
a corporation, Co n t i n e n t a l  I n -
s u r a n c e  Co. of  t h e  Ci t y  of  
N e w  Y o r k , a corporation, T h e  
W e s t e r n  A s s u r a n c e  Co m pa n y , 
a corporation,

Defendants.

Action at Law.

Notice of 
Appeal.

To Watson Buckman and Henry P. Brown, Esq., 
Ms attorney:

P l e a s e  t a k e  n o t i c e  that the defendants in the 
above entitled cause appeal to the New Jersey 
Court of Errors and Appeals from the whole of 

30 the judgment entered in this cause in favor of the 
plaintiff and against defendants and every part 
thereof.

Eespectfully yours,

A r t h u r  T. V a n d e r b i l t , 
Attorney of Defendants.

Service of a copy of the within notice of appeal 
is hereby acknowledged this 23rd day of January, 

40 1936.
H e n r y  P. B rown , 

Attorney of Plaintiff.
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Grounds of Appeal.
(Filed January 30, 1936.)

NEW JERSEY COURT OF ERRORS AND 
APPEALS.

Wa t so n  Buckman , \
Plaintiff-Respondent, I

v s . È

Th e  Ho me  In s u r a n c e  Co mpa n y , \ Action at Law. 

a corporation, Con t in e n t a l  In - /Grounds of Appeal. 
SURANCE Co. OF TH E ClTY OF I 

Ne w  Yo r k , a corporation, and I 
Th e  We s t e r n  A s s u r a n c e  Co m- 1 
pa ny , a corporation,

Defendants-Appellants. I

Defendants - Appellants state the following 
grounds of appeal:

1. The Trial Court erroneously entered judg-
ment in favor of the plaintiff and against the de-
fendants as follows: defendant Home Insurance 
Company for $299.03; defendant Continental In-
surance Company of the City of New York 
$1070.45; defendant The Western Assurance Com-
pany $1070.45, together with interest and costs 
of suit.

2. The Trial Court erroneously found as a 
matter of law that there was no violation of the 
provisions in the policy of insurance of defend-
ant The Home Insurance Company against other 
insurance.

10

20

30

40
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3. The Trial Court erroneously found as a 
matter of law that there was no violation of the 
provisions in the policy of insurance of defend-
ant Continental Insurance Company against other 
insurance.

10 4. The Trial Court erroneously found as a
matter of law that there was no violation of the 
provisions in the policy of insurance of defend-
ant The Western Assurance Company against 
other insurance.

5. The Trial Court erroneously found as a 
matter of law that the provisions of the policy 
of insurance of the defendant The Home Insur-
ance Company against other insurance are incon-

20 sistent with other provisions of the policy and 
were therefore waived by the défendant The 
Home Insurance Company.

6. The Trial Court erroneously found as a 
matter of law that the provisions of the policy 
of insurance of the defendant Continental Insur-
ance Company against other insurance are incon 
sistent with other provisions of the policy and 
were therefore waived by the defendant Con-
tinental Insurance Company.

oU
7. The Trial Court erroneously found as a 

matter of law that the provisions of the policy 
of insurance of the defendant The Western As-
surance Company against other insurance are 
inconsistent with other provisions of the policy 
and were therefore waived by the defendant e 
Western Assurance Company.

8. The Trial Court erroneously found as a 
40 matter of law that there was no breach of the
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warranty in the policy of insurance of the de-
fendant The Home Insurance Company that the 
dwelling described therein would be occupied by 
the owner.

9. The Trial Court erroneously found as a 
a matter of law that there was no breach of the 
warranty in the policy of insurance of the de-
fendant Continental Insurance Company that the 
dwelling described therein would be occupied by 
the owner.

10. The Trial Court erroneously found as a 
matter of law that there was no breach of the 
warranty in the policy of insurance of the de-
fendant The Western Assurance Company that 
the dwelling described therein would be occupied 
by the owner.

11. The Trial Court erroneously found as a 
matter of law that the warranty in the policy of 
insurance of the defendant The Home Insurance 
Company that the dwelling described therein 
would be occupied by the owner is inconsistent 
with the other provisions of the policy of insur-
ance and is therefore a nullity.

12. The Trial Court erroneously found as a 
matter of law that the warranty in the policy of 
insurance of the defendant Continental Insurance 
Company that the dwelling described therein 
would be occupied by the owner is inconsistent 
with the other provisions of the policy of insur-
ance and is therefore a nullity.

13. The Trial Court erroneously found as a 
matter of law that the warranty in the policy of 
insurance of the defendant The Western Assur-

10

20

30

40
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ance Company that the dwelling described therein 
would be occupied by the owner is inconsistent 
with the other provisions of the policy of insur-
ance and is therefore a nullity.

A r t h u r  T. V a n d e r b i l t ,
2_q  Attorney of Defendants-Appellants.

Service of a copy of the within grounds of ap-
peal is hereby acknowledged as within time this 
29th day of January, 1936.

H e n r y  P. B r o w n , 
Attorney of Plaintiff-Respondent.

^  Exhibit A.

The original policies have been lost. The three 
policies in suit were in the same form as the 
policy of insurance and the standard farm form 
attached thereto which constitute this exhibit.

No.
EXHIBIT “ A ’’ .

\ S £  n  n  < / ft **■ <J f t *  «

30 Amount $........ . Rate............ Premium $............
In Consideration of the Stipulations herein 

named and of
.............................................. Dollars Premium

Does Insure ..........................................................
.................... ............. for the term of.....................
from the..................day of—........-....19.....a  ̂ 110011
to the........................day of.......... -....19......... 110011
against all direct loss or damage by fire, except as 

40 hereinafter provided, to an amount not exceeding
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........................ .........................................  Dollars,
to the following described property while located 
and contained as described herein, and not else-
where, to-wit:

This Policy is made and accepted subject to the 
foregoing stipulations and conditions, and to the 
following stipulations and conditions printed on j q  
hack hereof, which are hereby-specially referred 
to and made a part of this Policy, together with 
such other provisions, agreements or conditions as 
may be endorsed hereon or added hereto; and no 
officer, agent or other representative of this Com-
pany shall have power to waive any provision or 
condition of this Policy except such as by the 
terms of this Policy may be the subject of agree-
ment endorsed hereon or added hereto; and as to 
such provisions and conditions no officer, agent, or 20 
representative shall have such power or be deemed 
or held to have waived such provisions or condi-
tions unless such waiver, if any, shall be written 
upon or attached hereto, nor shall any privilege 
or permission affecting the insurance under this 
Policy exist or be claimed by the insured unless 
so written or attached.

In  W i t n e s s  W h e r e o f , this Company has exe-
cuted and attested these presents; but this policy 
shall not be valid until countersigned by the duly 30
authorized Agent at the Company at.....................
Countersigned a t ................................ ':
this...... ......dag o f .................................. 19

............ ..................................................A g en t.

This company shall not be liable beyond the 
actual cash value of the property at the time any 
oss or damage occurs, and the loss or damage 

s all be ascertained or estimated according to 40
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such actual cash value, with proper deduction for 
depreciation however caused, and shall in no event 
exceed what it would then cost the insured to re-
pair or replace the same with material of like kind 
and quality; said ascertainment or estimate shall 
he made by the insured and this company, or, if 

10 they differ, then by appraisers, as hereinafter pro-
vided; and, the amount of loss or damage having 
been thus determined, the sum for which this com-
pany is liable pursuant to this policy shall he pay-
able sixty days after due notice, ascertainment, 
estimate, and satisfactory proof of the loss have 
been received by this company in accordance with 
the terms of this policy. It shall be optional, how-
ever, with this company to take all, or any part, 
of the articles at such ascertained or appraised 

20 value, and also to repair, rebuild, or replace the 
property lost or damaged with other of like kind 
and quality within a reasonable time on giv-
ing notice, within thirty days after the receipt of 
the proof herein required, of its intention so to do; 
but there can be no abandonment to this company 
of the property described.

This entire policy shall be void if the insured 
has concealed or misrepresented, in writing or 
otherwise, any material fact or circumstance con- 

Qn cerning this insurance or the subject thereof; or 
if the interest of the insured in the property be 
not truly stated herein; or in case of any fraud or 
false swearing by the insured touching any ma - 
ter relating to this insurance or the subject there-
of, whether before or after a loss.

This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto s a 
be void if the insured now has or shall herea er 
make or procure any other contract of insurance, 

40 whether valid or not, on property covered m
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whole or in part by this policy; or if the subject 
of insurance be a manufacturing establishment 
and it be operated in whole or in part at night 
later than ten o ’clock, or if it cease to be operated 
for more than ten consecutive days; or if the haz-
ard be increased by any means within the control 
or knowledge of the insured; or if mechanics be 
employed in building, altering, or repairing the 
within described premises for more than fifteen 
days at any one tim e; or if the interest of the in-
sured be other than unconditional and sole own-
ership ; or if the subject of insurance be a building 
on ground not owned by the insured in fee simple; 
or if the subject of insurance be personal property 
and be or become incumbered by a chattel mort-
gage; or if, with the knowledge of the insured, 
foreclosure proceedings be commenced or notice 
given of sale of any property covered by this 
policy by virtue of any mortgage or trust deed; 
or if any change, other than by the death of an 
insured, take place in the interest, title, or pos-
session of the subject of insurace (except change 
of occupants without increase of hazard) whether 
by legal process or judgment or by voluntary act 
of the insured, or otherwise; or if this policy be 
assigned before a loss; or if illuminating gas or 
vapor be generated in the described building (or 
adjacent thereto) for use therein; or if (any 
usage or custom of trade or manufacture to the
contrary notwithstanding) there be kept, used, or 
a lowed on the above described premises, benzine, 
enzole, dynamite, ether, fireworks, gasoline, 

greek fire, gunpowder exceeding twenty-five 
pounds in quantity, naphtha, nitro-glycerine or 
other explosives, phosphorus or petroleum or any 
£ Pr°ducts of greater inflammability than 
erosene oil of the United States standard (which

10

20

3 0

4 0
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last may be used for lights and kept for sale 
according to law but in quantities not exceeding 
five barrels, provided it be drawn and lamps filled 
by daylight or at a distance not less than ten feet 
from artificial light); or if a building herein de-
scribed, whether intended for occupancy by owner 

10 or tenant, be or become vacant or unoccupied and 
so remain for ten days.

This company shall not be liable for loss caused 
directly or indirectly by invasion, insurrection, 
riot, civil war or commotion, or military or 
usurped power, or by order of any civil author-
ity; or by theft; or by neglect of the insured to 
use all reasonable means to save and preserve the 
property at and after a fire or when the property 
is endangered by fire in neighboring premises; 

20 0r (unless fire ensues, and, in that event, for the 
damage by fire only) by explosion of any kind, or 
lightning; but liability for direct damage by 
lightning may be assumed by specific agreement 
hereon.

If a building or any part thereof fall, except 
as the result of fire, all insurance by this policy 
on such building or its contents shall immediately 
cease.

This company shall not be liable for loss to 
30 accounts, bills, currency, deeds, evidences of debt, 

money, notes, or securities; nor, unless liability is 
specifically assumed hereon, for loss to awnings, 
bullion, casts, curiosities, drawings, dies, imple-
ments, jewels, manuscripts, medals, models, pa - 
terns, pictures, scientific apparatus, signs, store 
or office furniture or fixtures, sculpture, tools, or 
property held on storage or for repairs; nor, e 
yond the actual value destroyed by fire, for loss 
occasioned by ordinance or law regulating con 

40 struction or repair of buildings, or by mterrup-
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tion of business, manufacturing processes, or 
otherwise; nor for any greater proportion of the 
value of plate glass, frescoes, and decorations 
than that which this policy shall bear to the whole 
insurance on the building described.

If an application, survey, plan, or description 
of property be referred to in this policy it shall 10 
be a part of this contract and a warranty by the 
insured.

In any matter relating to this insurance no per-
son, unless duly authorized in writing, shall be 
deemed the agent of this company.

This policy may by a renewal be continued 
under the original stipulations, in consideration 
of premium for the renewed term, provided that 
any increase of hazard must be made known to 
this company at the time of renewal or this policy ^0 
shall be void.

This policy shall be canceled at any time at the 
request of the insured; or by the company by giv-
ing five days notice of such cancellation. If this 
policy shall be canceled as hereinbefore pro-
vided, or become void or cease, the premium hav-
ing been actually paid, the unearned portion shall 
be returned on surrender of this policy or last 
renewal, this company retaining the customary 
short rate; except that when this policy is can- 30 
celed by this company by giving notice it shall re-
tain only the pro rata premium.

If, with the consent of this company, an interest 
under this policy shall exist in favor of a mort-
gagee or of any person or corporation having an 
interest in the subject of insurance other than the 
interest of the insured as described herein, the 
conditions hereinbefore contained shall apply in

e manner expressed in such provisions and 
conditions of insurance relating to such interest 40
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as shall be written upon, attached, or appended 
hereto.

If property covered by this policy is so endan-
gered by fire as to require removal to a place of 
safety, and is so removed, that part of this policy 
in excess of its proportion of any loss and of the 

10 value of property remaining in the original loca-
tion, shall for the ensuing five days only, cover 
the property so removed in the new location; if 
removed to more than one location, such excess 
of this policy shall cover therein for such five days 
in the proportion that the value in any one such 
new location bears to the value in all such new 
locations; but this company shall not in any case 
of removal, whether to one or more locations, be 
liable beyond the proportion that the amount 

20 hereby insured shall bear to the total insurance 
on the whole property at the time of fire, whether 
the same cover in new location or not.

If fire occur the insured shall give immediate 
notice of any loss thereby in writing to this com-
pany, protect the property from further damage, 
forthwith separate the damaged and undamaged 
personal property, put it in the best possible 
order, make a complete inventory of the same, 
stating the quantity and cost of each article and 

30 the amount claimed thereon; and, within sixty 
days after the fire, unless such time is extended 
in writing by this company, shall render a state-
ment to this company, signed and sworn to by 
said insured, stating the knowledge and belief of 
the insured as to the time and origin of the fire; 
the interest of the insured and of all others in the 
property; the cash value of each item thereof an 
the amount of loss thereon; all incumbrances 
thereon; all other other insurance, whether valid 

40 or not, covering any of said property; and a copy
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of all the descriptions and schedules in all poli-
cies; any changes in the title, use, occupation, 
location, possession, or exposures of said prop-
erty since the issuing of this policy; by whom and 
for what purpose any building herein described 
and the several parts thereof were occupied at 
the time of fire; and shall furnish, if required, 
verified plans and specifications of any building, 
fixtures, or machinery destroyed or damaged; 
and shall also, if required, furnish a certificate of 
the magistrate or notary public (not interested 
in the claim as a creditor or otherwise, nor re-
lated to the insured) living nearest the place of 
fire, stating that he has examined the circum-
stances and believes the insured has honestly sus-
tained loss to the amount that such magistrate or 
notary public shall certify.

The insured, as often as required, shall exhibit 
to any person designated by this company all that 
remains of any property herein described, and 
submit to examinations under oath by any person 
named by this company, and subscribe the same; 
and, as often as required, shall produce for exami-
nation all books of account, bills, invoices, and 
other vouchers, or certified copies thereof if 
originals be lost, at such reasonable place as may 
be designated by this company or its representa-
tive, and shall permit extracts and copies thereof 
to be made.

In the event of disagreement as to the amount 
of loss the same shall, as above provided, be 
ascertained by two competent and disinterested 
appraisers, the insured and this company each 
selecting one, and the two so chosen shall first 
select a competent and disinterested umpire; the 
appraisers together shall then estimate and 
appraise the loss, stating separately sound value

10

20

3 0

4 0
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and damage, and, failing to agree, shall submit 
their differences to the umpire; and the award in 
writing of any two shall determine the amount 
of such loss; the parties thereto shall pay the 
appraiser respectively selected by them and shall 
bear equally the expenses of the appraisal and 

10 umpire.
This company shall not be held to have waived 

any provision or condition of this policy or any 
forfeiture thereof by any requirement, act, or 
proceeding on its part relating to the appraisal 
or1 to any examination herein provided for; and 
the loss shall not become payable until sixty days 
after the notice, ascertainment, estimate, and sat-
isfactory proof of the loss herein required have 
been received by this company, including an award 

20 by appraisers when appraisal has been required.
This company shall not be liable under this 

policy for a greater proportion of any loss on the 
described property, or for loss by and expense of 
removal from premises endangered by fire, than 
the amount hereby insured shall bear to the whole 
insurance, whether valid or not, or by solvent or 
insolvent insurers, covering such property, and the 
extent of the application of the insurance under 
this policy or of the contribution to be made by 

30 this company in case of loss, may be provided for 
by agreement or condition written hereon or 
attached or appended hereto. Liability for re-
insurance shall be as specifically agreed hereon.

If this company shall claim that the fire was 
caused by the act or neglect of any person or cor-
poration, private or municipal, this company sha , 
on payment of the loss, be subrogated to the ex-
tent of such payment to all right of recovery y 
the insured for the loss resulting therefrom, and

4 0
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such right shall be assigned to this company by 
the insured on receiving such payment.

No suit or action on this policy, for the recovery 
of any claim, shall be sustainable in any court of 
law or equity until after full compliance by the 
insured with all the foregoing requirements, nor 
unless commenced within twelve months next 10 
after the fire.

Wherever in this policy the word “ insured” 
occurs, it shall be held to include the legal repre-
sentative of the insured, and wherever the word 
“ loss” occurs, it shall be deemed the equivalent 
of “ loss or damage.”

If this policy be made by a mutual or other com-
pany having special regulations lawfully applica-
ble to its organization, membership, policies or 
contracts of insurance, such regulations shall 20 
apply to and form a part of this policy as the 
same may be written or printed upon, attached, 
or appended hereto.

3 0

4 0
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S t a n d a r d  F a r m  F or m

10

20

3 0

Item:

1.

2.

3.

4.

5 .

6. 

7.

9.

10.
11.

12.

13.

14.

15.

Amount 
Insured:

$2,000

$ Nil

$ Nil

$ Nil

$4,000

$ Nil

$ Nil 

$ Nil

$ Nil

$ Nil 

$ Nil

$ Nil

$ Nil 

$ Nil

$ Nil

F a rm  Property 
Condition Clauses: Rate:

On ....................... story .............................................building
and additions w ith ................ ......  roof, including founda-
tions and all permanent fixtures, while occupied for 
dwelling purposes. 1,6,9 ,62

On household furniture and personal property of every 
description such as is usual or incidental to a dwelling, 
belonging to the assured, or any member or servant of 
the family, but excluding articles specifically insured and 
farm products in excess of the amount required for 
family use, all while contained in the above described 
dw elling......................................................................................

On farm products in excess of the amount required for 
family use, all while contained in the above described 
dw elling......................................................................................

On .................  building with .....................  roof located
...........  feet from dwelling, and occupied as private ga-
rage, with privilege to house not over ...............automo-
biles or tractors, subject to conditions of Automobile 
Permit No. 1 attached............................................................

On barn with shingle roof, including sheds, cow stable,
Machine shed and additions attached, located 100 feet 
from dwelling and known as barn No. 1. Permit for 
1 ca r ............................................................................................

On farm produce, feed, commercial fertilizers and con-
tainers, while contained therein or in the open in stacks 
within 100 feet..........................................................................

O n ..................... ..........................................................................
O n ................barn w ith ....................  roof, including sheds
and additions attached, located............... feet from dwell-
ing and known as barn No. 2........... ..................................

On contents as described in Item No. 6 while therein or 
in the open in stacks within 100 feet..................................

O n ................................................................................................

O n ................barn w ith .....................roof, including sheds
and additions attached, located .......................  feet from
dwelling and known as barn No. 3....................................

On contents as described in Item No. 6 while therein or 
in the open in stacks within 100 feet....................................

O n ...................... .........................................................................

On ...................  granary with .....................  roof, located
.................. feet from dwelling and known as building
No. 4 ..........................................................................................
On farm produce, feed and containers while contained 
therein ........................................................................................4 0
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16.(f) $ Nil

17. (f) $ Nil

18. (f) $ Nil

19. (f) $ Nil

20. (f) $ Nil

21. (f) $ Nil 

22* (t) $ Nil

$ Nil

24. $ Nil
25. $ Nil

On farming machines and machinery of every descrip-
tion, tools, horse and carriage equipment and vehicles 
(excluding motor vehicles and/or tractors and their 
equipment) while in said barns or outbuildings, subject 
to the Pro Rata Distribution Clause printed below. If 
harness and/or robes are covered by this item this policy 
shall extend to cover same while contained in the 
dwelling.

Pro Rata Distribution Clause: It is understood and 
agreed that the amount insured by this item shall attach 
in each of the places named in the proportion that the 
value of the property covered by this item, contained in 
each of said places, shall bear to the value of such prop-
erty contained in all of said places........................................

On horses, while in said barns or outbuildings, in case
of loss no one horse to be valued at over $....................... ;
subject to Livestock Pro Rata Clause below.....................

On cows, oxen and bulls two years old or over, while in 
said barns or outbuildings, in case of loss no one such
animal to be valued at over $......................... ; subject to
Livestock Pro Rata Clause below.........................................

On young cattle under two years of age, while in said 
barns or outbuildings, in case of loss no one such animal
to be valued at over $................. ; subject to Livestock
Pro Rata Clause below...........................................................

On hogs, while in said barns or outbuildings, in case of
loss no one such animal to be valued at over $............... •
subject to Livestock Pro Rata Clause below.....................

On sheep, while in said barns or outbuildings, in case of
loss no one such animal to be valued at over $............... •
subject to Livestock Pro Rata Clause below.....................

On poultry, while in said barns or outbuildings, in case
ot Joss no one fowl to be valued at over $................. ;
subject, to Livestock Pro Rata Clause below.....................

X t) It is understood and agreed that Items Nos. 16 
o inclusive, do not cover in any building where gaso-

line motor vehicles or tractors are kept or used unless 
pecihcally extended to such buildings and additional rate 

cnarged therefor; the storage and use of motor vehicles 
r tractors using gasoline being prohibited unless per-

mission is specifically indorsed hereon.

......tractor ( ) while contained in building
cribed under Item No....................  Automobile Permit

attached for .................. . tractors in said building
On ........................ »

On ...

10

20
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$6,000 Total Insurance.
Permission is granted for other concurrent in-

surance on buildings and/or contents covered 
hereunder, totaling $6,000, including the total 
amount of this policy, which is $3,000 and this 
Company shall not be liable under this policy for 

10 a greater proportion of any loss on the described 
property than the amount hereby insured shall 
bear to the whole insurance thereon, whether valid 
or not.

All situated on the farm owned by assured while 
occupied by assured on the east side of Road 
(Road or Highway) leading from Frankfort to 
Neshanic in the Township of Hillsboro, County of 
Somerset, State of N. J. and corner of road lead-
ing to Belle Meade.

20 Property Not Covered Unless Specifically In-
sured: Power machines of all kinds (excepting 
mower, reapers and hand or animal power ma-
chinery), wool, tobacco, hops, poultry and dressed 
animals must be insured specifically, not being 
covered under any general term.

Livestock: If livestock is insured hereunder, it 
is insured subject to the provisions of the Live-
stock Pro Rata Clause, as follows:

Livestock Pro Rata Clause: In consideration 
of the rate of premium at which this policy is writ-
ten, it is made a condition of this contract that 
under each item covering on livestock the amount 
insured shall, at time of loss, apply upon each 
animal or fowl in proportion as the value of each 
animal or fowl shall bear to the total value of all 
the animals and/or fowl insured under that item.

Livestock, if insured by this policy, is also cov-
ered against death directly caused by lightning 
(meaning thereby the commonly accepted use o 

4Q the term “ lightning,” and in no case to include
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loss or damage by cyclone, tornado, or wind-
storm), in said barns, or while at large on owner’s 
premises or elsewhere.

Application and Plan Clause: This policy is 
based upon an application and plan of the prop-
erty on file which is hereby referred to as form-
ing part of this policy. Date of Application....... 10
......... ......... ......Where Piled ........... .....................
... ...........- .................................... Company.

The provisions printed above and on the back 
of this form are hereby referred to and made a 
part of this policy.

Attached to and made part of Policy No. 20185 
of the Continental Insurance Company, issued at 
its Somerville, N. J. Agency, subject, however, to 
the Terms, Conditions and Clauses printed on the 
back hereof. 20

W i l l i a m  D. N o l a n  A g e n c y , I n c .,
Agent.

M a k y  B. N o l a n ,
Sec’y.

Dated March 26th, 193 .

40
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T e r m s  a n d  C o n d i t i o n s

Vacancy and Unoccupancy: I f  the dwelling be 
vacant or become unoccupied except in accord-
ance w ith the conditions of this policy, the entire 
policy is void.

10 Open Lights: This company shall not be liable 
for any loss arising from, or occasioned by the use 
of open lights in any barn or outbuilding insured 
or containing property insured by this policy.

Use of Kerosene Oil: Permission is hereby 
granted for the use of refined kerosene oil for 
lighting and heating purposes in the dwelling and 
for lighting purposes in the barns and outbuild-
ings in enclosed glass lanterns only. It is further 

2q  stipulated and made a condition of this contract 
that oil wfill be drawn and the lamps and stoves 
trimmed and filled by daylight only.

Electricity : Permission is hereby granted to use 
electricity for light, heat and power in dwellings 
and for light and power in barns and outbuildings.

Incubators and Brooders: The use of any in-
cubator or brooder in or w ithin fifty feet of any 
building described in this policy without specific 
perm ission endorsed herein renders the entire 

30  policy void.
Mechanic’s Privilege: Permission granted dur-

ing the life of this policy to employ mechanics to 
make alterations, additions and repairs, and this 
policy (so far as it applies to building) shall also 
cover in accordance with its conditions such a- 
terations or additions and all materials and sup-
plies therefor, therein, or adjacent thereto, an 
(so far as it applies to contents of said building) 

¿Q shall extend to cover in such additions.
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Radios: Privilege is hereby granted to install 
and operate radio receiving equipment.

Steam Thresher Permit: Permission to use 
steam as a motive power for threshing grain is 
granted, subject to the following conditions :

First—When there is a fire in the furnace of j q  
the boiler, it shall not be located nearer than 
twenty-five feet from any building or stack of hay 
or straw, nor shall any litter or straw be allowed 
to collect or remain within fifteen feet of said fur-
nace, and mineral coal (or wood for kindling) only 
shall be used for fuel.

Second—A  cap or screen of wire, in perfect 
order, shall cover the smokestack during all the 
time a fire is in the furnace and all modern means 
used for safety and protection shall be attached 
to the boiler and engine, and shall be in good con-
dition.

Third—At least three pails of water shall be 
kept within ten feet of the furnace, while there is 
any fire in the furnace.

Fourth—During the absence of persons engaged 
m threshing, a competent watchman shall be in 
attendance until all the fire is extinguished. Viola- 
ion or non-observance of any of these conditions 30 

or restrictions renders this entire policy void.
Portable Gasoline Engine Permit: Permission 

is hereby granted, where not in violation of any 
aw, statute or municipal restriction, without 
c arge for the use of a portable gasoline engine 
as motive power for threshing grain and other 
arm work, it being warranted by the assured and 

aiade a part of this contract that when same is in 
use it shall not be located nearer than 25 feet from 
auy building or stack of hay or straw, nor shall
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any litter or straw be allowed to collect or remain 
within 15 feet of same.

It is farther warranted that no gasoline shall be 
kept in the building insured, or containing or ex-
posing property insured by this policy, and that 
when said engine is not in use and is stored in 

10 any building on these premises, that all gasoline 
shall first be removed therefrom.

This permit gives no additional privilege for 
the use or storage of gasoline, except as may be 
provided for under specific additional permits for 
the use, sale, storage, or the operation of any gaso-
line device.

If any of these warranties is in any way dis-
regarded, all insurance by this policy shall imme-
diately cease and the policy be void.

20

30

40

A u t o m o b i l e  F o r m  o f  P e r m i t  No. 1

(This permit is void unless number of automobiles 
and item number are stated.)

In consideration of additional premium, and the 
compliance by the insured with the following war-
ranties, permission is hereby given to keep a tota
of not more th a n .......... - .....  (state number here)
automobiles, motorcycles, motorboats, tractors, or 
other vehicles or machines propelled by gasoline,
in the building described in the .................^em
of this policy.

The conditions of this permit so far as they are 
within control of the insured are as follows:

First—That no claim shall be made for loss or 
damage to any vehicle or machine, or any o i ® 
parts, unless specifically mentioned as insure 
under this policy.
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Second—That the handling of gasoline by open-
ing, filling or emptying any container, shall be 
done only by daylight or electric light, and there 
shall be no other light or blaze in the same room, 
or in any communicating room.

Third—That any supply of gasoline shall be 
kept outside, at least five feet from building, addi-
tions or connections to which this permit applies, 
or shall be contained in an underground tank, or 
in chamber of pump.

This permit gives no additional privilege for 
the use or storage of gasoline, except as may be 
provided under specific additional permits for the 
use, sale, storage or the operation of any gasoline 
device.

Privilege is also granted under this permit tem-
porarily to keep the above-mentioned number of 
vehicles belonging to guests in addition to the 
number for which this permit is granted.

The term “ gasoline” shall be held to include 
naphtha, benzine or any of the light products of 
petroleum or coal tar.

Lightning Clause.—New Jersey Standard.— 
This policy shall cover any direct loss or damage 
caused by lightning (meaning thereby the com- 
uionly accepted use of the term “ lightning,” and 
in no case to include loss or damage by cyclone, 
tornado, or windstorm), not exceeding the sum 
insured, nor the interest of the insured in the 
property, and subject in all other respects to the 
erms and conditions of this policy. Provided, 
owever, if there shall be any other insurance on 

said property, this company shall be liable only 
pro rata with such other insurance for any direct 
oss by lightning, whether such other insurance be 

against direct loss by lightning or not.

10

20

30

40
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Dynamo Clause—If dynamos, exciters, lamps, 
motors, switches, radio apparatus, electric auto-
mobiles or other electrical appliances or devices 
are covered under this policy, this company shall 
not be liable for any electrical injury or disturb-
ance to the said electrical appliances or devices, 

10 whether from artificial or natural causes, includ-
ing lightning; but if fire ensues, then this company 
shall be liable for its proportion of loss or dam-
age caused by such ensuing fire, but not exceeding 
the sum insured and subject in all respects to the 
terms and conditions of this policy.

Fa r m Pr o pe r t y  St a nda r d  Co ndit io n  Cl auses

(The following Standard Condition Clauses apply
■ only to the designated items):

20 J .
No. 1. Owner Occupancy: In consideration ol

the reduced rate at which this policy is written, it 
is hereby made a condition of this policy that the 
buildings hereby insured or containing the prop-
erty insured under the *1, 5 item(s) of this policy 
are occupied by the owner of the premises herein 
described.

No. 2. No Mortgage on Property: In considera-
tion of the reduced rate at which this policy is 

30 written, it is hereby made a condition of this policy 
that no mortgage exists on the buildings hereby 
insured or containing the property insured or on
the contents insured under the *.......................
item(s) of this policy.

No. 3. Fire Department and Hydrant Recog-
nized Public Protection (Applicable only to Barns 
and Outbuildings): In consideration of the re 
duced rate at which this policy is written, P  
hereby made a condition of this policy that e
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buildings hereby insured or containing the prop-
perty insured under the *........................................
item(s) of this policy are within 500 feet of a 
recognized public fire hydrant and within 2 miles 
of a fire department in the town o f ....................... .

No. 4. Fire Department—Not To Apply When 
Clause No. 3 applies (Applicable to Dwellings, 
Barns and Outbuildings): In consideration of the 
reduced rate at which this policy is written, it is 
hereby made a condition of this policy that the 
buildings hereby insured or containing the prop-
erty insured under the *1, 5 item(s) of this policy 
are within 2 miles of a regularly organized and 
equipped fire department situate in the town of

No. 5. Prohibiting Use of Fire Heat: In con- 20 
sideration of the reduced rate at which this policy 
is written, it is hereby made a condition of this 
policy that no fire heat will be used in the build-
ings insured or containing the property insured 
under the *5 item(s) of this policy except that 
heat required for incubators or brooders, when 
specific privilege for their use has been granted 
hereon.

No. 6. Chimneys: In consideration of the re-
duced rate at which this policy is written, it is 
hereby made a condition of this policy that the 
buildings insured, or containing the property in-
sured under' the *1 item(s) of this policy, have 
none other than chimneys and/or flues constructed 
o brick, stone, concrete and/or concrete block 
uilt from the ground or from a living or work 

room, and not from an attic, and that all smoke 
Pipes enter chimneys unobstructed from view at a 
point below the attic.

4 0
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No. 7. Roofing: In consideration of the reduced 
rate at which this policy is written, it is hereby 
made a condition of this policy that the buildings 
insured of containing the property insured under
the *......................... .......item(s) of this policy, do
not have a wood or wood shingle roof.

No. 8. Lightning Rod: In consideration of the 
reduced rate at which this policy is written, it is 
hereby made a condition of this policy that the 
buildings insured, or containing the property
insured under the *................................ item(s) of
this policy, are equipped with lightning rod
system, manufactured by ......................................
(give name of manufacturer of system) at .....
.........................  (give name of place where manu-

20 factured) and installed by manufacturer or his 
authorized agent, and bearing the following label :

Ma s t e r  L a b e l  

No.........
U n d e r w r i t e r s  ’ L abora to ries  

Inspected
L i g h t n i n g  R o d  E q u i p m e n t

3 0

Installed-Date..............
N o t ic e

Additions to this building may render 
protection afforded by this equipment 
ineffective. Notify the company making 
installation when additions to building 
are contemplated or when equipment has 
been damaged in any manner.

U n d e r w r i t e r s  ’ L abora to ries  
Chicago
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No. 9. Clear Space (Applicable to Dwellings 
Only): In consideration of the reduced rate at 
which this policy is written, it is hereby made a 
condition of this policy that the dwelling insured, 
or containing the property insured under the 
*1...........................  item(s) of this policy, is de-
tached not less than 100 feet from any barn. 10 
(Small ice houses, corn cribs, granaries, hog pens, 
chicken houses and private garages are not classed 
as exposures.)

No t e — The rate of premium at which this policy 
is written and the validity of this contract depends 
on compliance with the stipulated conditions. If 
it is the intent to make any changes that will 
violate any of these conditions, permission must 
first be endorsed hereon, otherwise the entire «« 
policy will be void.

This policy shall not be affected by failure of 
the insured to comply with any of the conditions 
endorsed hereon in any portion of the premises 
over which the insured has no control.

clause ap f efinitely to which item or items respective condition

40
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iieto Jeröcp Court of CrrorS anb ¡appeals

W a t s o n  B u c k m a n , 
Plaintiff-Respondent,

vs .

Th e  H o me  I n s u r a n c e  Co m pa n y , 
a corporation, Co n t i n e n t a l  
In s u r a n c e  Co ., of the City of 
New York, a corporation, T h e  
We s t e r n  A s s u r a n c e  Co m pa n y , 
a corporation,

Defendants-Appellants.

Action at Law.

On Appeal 
from the 

Supreme Court.

BRIEF ON BEHALF OF DEFENDANTS- 
APPELLANTS.

Preliminary Statement.

This appeal brings up for review a judgment 
entered in the Supreme Court in favor of the 
plaintiff and against the defendants;

The action is predicated upon three policies 
of insurance issued by the defendants and the 
ease was submitted to the Trial Court to be tried 
without a jury on an agreed set of facts (S. C. 
29-35).

The agreed set of facts discloses that on August 
y> 1931, defendant Home Insurance Company 
issued its policy in the sum of $1,260.00, insuring 
plaintiff against loss by fire to the premises de-
scribed therein. On March 26, 1932, defendant 

» ^onlinental Insurance Company of the City of 
New York, issued its policy in the amount of
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$3,000.00, insuring plaintiff against loss by fire to 
the premises described therein. On the same date 
defendant Western Assurance Company issued its 
policy in the amount of $3,000.00, insuring plain-
tiff against loss by fire to the premises described 
therein. All of the policies covered the same 
premises. Each of the policies was in the stand-
ard form and contained the following provision 
(S. C. 50-51) :

“ This entire policy, unless otherwise pro-
vided by agreement indorsed hereon or added 
hereto, shall be void if the insured now has or 
shall hereafter make or procure any other 
contract of insurance, whether valid or not, 
on property covered in whole or in part by 
this policy.”

Attached to each of the policies was a standard 
farm form clause. In the standard farm form 
attached to the policies of the defendants Conti-
nental and Western there was contained the fol-
lowing provision (S. C. 60) :

‘ ‘ Permission is granted for other concurrent 
insurance on buildings and/or contents covered 
hereunder, totalling $6,000 including the total 
amount of this policy which is $3,000. . . .

The policy of the defendant, Home Insurance 
Company, contained a similar provision, but 
blanks providing for the amount of other insur-
ance permitted were not filled in. Notwithstand-
ing these conditions in the policies of the defend-
ants Continental and Western giving the insured 
permission for concurrent insurance to the extent 
of $6,000.00, including the policy, the agreed set of 
facts shows that there was actually issued and 
outstanding at the time these two policies were 
issued a policy of the Hartford Fire Insurance 
Company in the amount of $3,000.00 and a policy 
of the Aetna Insurance Company in the amount
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of $4,000.00, in addition to the policy of the de-
fendant Home Insurance Company in the amount 
of $1,260.00.

All of the policies involved in this suit also con-
tained in the standard farm form attached to each 
the following provision (S. C. 66-69):

“ F arm  F orm  S t a n d a r d  Co n d i t i o n  Cl a u s e s . 
(The following Standard Condition Clauses 

apply only to the designated item s):
No. 1. Ow n e r  Oc c u p a n c y : In considera-

tion of the reduced rate for which this policy 
is written it is hereby made a condition of this 
policy that the buildings hereby insured or 
containing the property insured under the 
1, 5 item(s) of this policy are occupied by the 
owner of the premises herein described. * * * 

“ The rate of premium at which this policy 
is written and the validity of this contract 
depends on compliance with the stipulated 
conditions. If it is the intent to make any 
changes that will violate any of these condi-
tions, permission must first be endorsed 
hereon, otherwise the entire policy will be 
void.' ’

It is also agreed that at the time the policies in 
question were issued and down to and including 
the date of the fire, the dwelling house described 
m the policy was not occupied by the owner as 
required by the foregoing condition of the policies 
but was occupied by a third person.

The parties agreed as to the extent of the dam-
age and the amount that each defendant would be 
liable for if the Court found defendants to be 
liable at all.

The defendants contend that the provisions of 
the policies above quoted were violated and that 
they were therefore under no liability for the dam-
age sustained by the plaintiff by reason of the fire 
which occurred to the insured premises on May 23, 
1932.
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Notwithstanding the undisputed fact that there 
was insurance covering the premises in excess of 
the amount permitted by the clauses in the stand-
ard farm form already quoted, and notwithstand-
ing the undisputed fact that the dwelling described 
in the policy was not occupied by the owner as 
required by the provision of the policies referred 
to, the Trial Court found that these provisions of 
the policies were inconsistent with or in conflict 
with other provisions of the policies and were 
therefore invalid or waived by the defendants and 
entered judgment in favor of the plaintiff (S. C. 
36-41).

The sole question therefore presented by this 
appeal is the propriety of the action of the Trial 
Court in finding that the provisions of the policies 
with respect to other insurance and occupancy are 
inconsistent with other provisions of the standard 
fire insurance policy, and are therefore waived by 
the defendants or rendered invalid.

P O I N T  I.

The Trial Court erred in holding that the 
provisions in the policies of insurance pro- 
hibiting other insurance were inconsistent 
with other provisions of the policies and there-
fore invalid.

Grounds of appeal numbered 1 to 7, inclusive, 
will be considered as one in our discussion under 
this point as they all relate to the propriety of the 
action of the Trial Court with respect to its con-
clusions of law on this phase of the case (S. C. 
45-46).

All of the policies in question were in the stand-
ard form prescribed by the legislature of this 
State. Each of the policies contained the follow-
ing provision (S. C. 50-51) :



“ This entire policy, unless otherwise pro-
vided by agreement indorsed hereon or added 
hereto, shall be void if the insured now has or 
shall hereafter make or procure any other con-
tract of insurance, whether valid or not, on 
property covered in whole or in part by this 
policy. * ’

The law is well settled that such provisions pro-
hibiting other insurance without the consent of 
the company are reasonable and valid. Professor 
Co o l e y  in his learned Briefs on Insurance says, 
citing many cases (3 Cooley’s Briefs on Insurance 
(2d,Edition), 2845):

“ It is the settled policy of insurers against 
loss by fire to protect themselves against in-
cendiarism and negligence by compelling the 
insured to bear some part of the risk, so that 
if the property shall be destroyed he will 
suffer loss notwithstanding his insurance. To 
this end the insurer limits the amount of his 
own insurance upon the property to a sum 
less than its value, and guards against other 
insurance being effected upon the same prop-
erty without his consent by stipulations, etc. 
The object of such stipulations is to place the 
insured in such a position respecting the prop-
erty that, from considerations of self-interest, 
he not only will not willfully burn it, but will 
be watchful and careful in guarding against 
fire. This being the purpose of the stipula-
tions against other insurance, they are not 
contrary to public policy, but are valid and 
enforceable conditions, and constitute a mate-
rial part of the contract.”

Mr. Justice S h i r a s  in Northern Assurance Com-
pany v. Grandview Building & Loan Association, 
183 U. S. 308, 46 L. ed. 213 (1902), said (46 L. ed., 
p. 218):

“ Over insurance by concurrent policies on 
the same property tends to carelessness and 
traud, and hence a clause in the policies ren-
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dering them void in case other insurance had 
been or should be made upon the property and 
not consented to in writing by the company, 
is customary and reasonable. ’ ’

Similar or identical provisions have been recog-
nized as valid by the courts of New Jersey for 
many years.

Schenck v. Insurance Co., 24 N. J. L. 447 
(Sup. Ct. 1854);

Warbasse v. Sussex Insurance Co., 42 
N. J. L. 203 (Sup. Ct. 1880);

Warwick v. Monmouth Insurance Co., 44 
N. J. L. 83 (1882);

New Jersey Rubber Company v. Commer-
cial Union Assurance Company, 64 N. 
J. L. 580 (E. & A. 1900) (standard 
policy clause).

So it has been held that where a policy con-
tains a provision similar to the provision con-
tained in the policies in this suit the existence of 
or the procurement of additional insurance, with-
out the consent of the insurer, voids the policy.

Northern Assurance Company v. Grand-
view Building and Loan Association, 
183 U. S. 308, 46 L. ed. 213 (1902);

Georgia Home Insurance Co. v. Rosen- 
field, 95 Fed. 358 (C. C. A. 6th);

Tilton v. Farmers Insurance Co. of Town 
of Palatine, 83 Misc. Rep. 79,143 N. Y.
S. 107;

Warwick v. Monmouth Insurance Co., 44 
N. J. L. 83 (1882);

3 Cooley’s Briefs on Insurance (2d Edi-
tion) 2851, and numerous cases cited 
therein.
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In the standard  farm  form  attached to the 
policies of the defendants Continental and W est-
ern, the following perm ission was g ran ted  (S. C. 
60):

“ Perm ission is g ran ted  fo r other concur-
rent insurance on buildings an d /o r contents 
covered hereunder, to talling  $ 6 , 0 0 0  including 
the to tal am ount of th is policy which is 
$3,000. . . .”

It is adm itted th a t there was additional in su r-
ance covering the prem ises in question fa r  in ex-
cess of the am ount perm itted  by the foregoing 
provision. U nder such circumstances the law is 
equally well settled th a t the policies are  void if 
the insured has or obtains insurance in  excess of 
the amount perm itted. 3 Cooley’s Briefs on 
Insurance (2d E dition), 2281 and 2284, and cases 
cited therein.

Allen v. German-American Insurance Co., 
123 N. Y. 6, 25 N. E . 309;

Home Insurance Co. v. Williams, 237 
Fed. 171 (C. C. A. 5th, 1916).

In the la tter case the Court said :

“ I t is also contended by counsel fo r p lain-
tiff below tha t, the company having given 
authority fo r concurrent insurance, the 
amount of such insurance is of no moment, 
and the company cannot object to overinsur-
ance. We think th is position not well taken 
m the light of the adjudged cases, and con-
sidering the object of the clause and the rea -
sons inducing the company to incorporate it 

its policies. Northern Assurance Co. v. 
Grandview Assn., 183 U. S. 317, 22 Sup. Ct. 
133, 46 L. Ed. 213; Works, Pritchett (è May 
v. Springfield F. & M. Ins. Co. (Tex. Civ. 
App.), 79 S. W . 42; Senor v. Western Millers 
Mut. F. Ins. Co., 181 Mo. 104, 79 S. W. 690; 
Gross v. Colonial Assurance Co., 56 Tex. Civ.
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App. 627,121 S. W. 517 ; Home Insurance Co. 
v. Morrow, 145 Ala. 284, 39 South. 587. We 
are therefore of opinion that error was com-
mitted in sustaining the demurrer to the sec-
ond plea. ’ ’

The blanks in the standard farm form attached 
to the policy of the defendant Home Insurance 
Company, granting permission for other insur-
ance, were not filled in. It is therefore obvious 
that this clause in the standard farm form permit-
ting other insurance did not become operative and 
the provision in the standard policy against other 
insurance previously quoted is controlling. If the 
parties had desired to have this provision become 
operative they would have contracted with respect 
thereto by inserting in the blanks provided therein 
the amount of insurance desired by the assured 
on the one hand and permitted by the defendant 
on the other, as was done in the policies of the 
defendants Continental and Western. In view of 
the fact that it is admitted that there was other 
insurance on the property, and that no other in-
surance was permitted, the policy of defendant 
Home Insurance Company was rendered void and 
the plaintiff is not entitled to recover thereunder.

It was argued by the plaintiff before the Trial 
Court that the provisions in the policies of insur-
ance against other insurance were inconsistent 
with lines 96, 97 and 98 of the policies, which pro-
vided as follows (S. C. 56) :

“ This company shall not be liable under 
this policy for a greater proportion of any 
loss on the described property or for loss by 
and expense of removal from premises endan-
gered by fire, than the amount hereby insured 
shall bear to the whole insurance whether 
valid or not, or by solvent or insolvent in-
surers, covering such property, * * * ’
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This argument was adopted by the Trial Court 
and formed the basis of its finding that the pro-
visions previously quoted are inconsistent with the 
foregoing provision contained in the standard fire 
policy. It is assumed that the same argument 
will be made by the plaintiff here. The fallacy of 
this argument is apparent. There is no incon-
sistency between the two provisions of the policies. 
The one provision clearly provides that there shall 
be no other insurance without the consent of the 
company. This necessarily implies that with the 
consent of the company there can be additional 
insurance. The provision that the company shall 
not be liable beyond the greater proportion of any 
loss than the amount of insurance bears to the 
whole insurance covering such property does not 
permit other insurance nor is it inconsistent with 
the provision against other insurance. It merely 
provides a method of establishing the extent of 
the insurer’s liability if the insurer exercises its 
rights under the policy and permits other insur-
ance, which all of the authorities agree it may do.

Furthermore, the construction of the policies 
urged by the plaintiff and adopted by the Trial 
Court renders the provision in the policies that the 
insured cannot have or acquire other insurance 
without the consent of the company a nullity. As 
the cases just quoted point out, the policy in ques-
tion is in the standard form prescribed by the 
legislature of this State. To render null a pro-
vision therein by employing the happy expression 
that it is inconsistent with another provision is 
contrary to accepted principles of construction of 
contracts. The principle of construction that a 
contract shall be construed to give effect to all of 
its terms is particularly applicable to a contract 
specifically prescribed by the legislature. Under 
the circumstances such a construction should not 
e adopted, particularly when it is apparent that 

m no event are the two provisions inconsistent.
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These provisions are not inconsistent and are 
certainly not ambiguous. Under such circum-
stances the doctrine that provisions in a policy 
of insurance creating forfeiture must be construed 
more strongly against the insurer, which the Trial 
Court expressed in its findings (S. C. 40-41) and 
which will doubtless be urged by the plaintiff, has 
no application to this case.

In Kupfersmith v. Delaware Insurance Com-
pany, 84 N. J. L. 271, at 275, Gu m m e b e , C. J., de-
livering the unanimous opinion of the Court of 
Errors and Appeals, said:

“The law will not make a better contract 
for parties than they themselves have seen fit 
to enter into, or alter it for the benefit of one 
party and to the detriment of the other. The 
judicial function of a court of law is to en-
force a contract as it is written. In the pres-
ent case the parties agreed that the responsi-
bility of the company to answer to the plain-
tiff for loss sustained by him through damage 
done to his property by fire should cease if 
he left it unoccupied for more than ten days, 
and this without regard to the reason for his 
doing so. If he had seen fit, he might have 
insisted that the policy should contain a pro-
vision that the vacancy clause should not be 
applicable in case the building should be ren-
dered uninhabitable through a cause for which 
he was not responsible, and have refused to 
accept it unless the defendant would so agree. 
He did not see fit to do this, but entered into 
an agreement by which he obligated himself, 
without condition or limitation, not to permit 
the insured premises to remain unoccupied 
for a period longer than ten days, and con-
sented that, if he should do so, the policy 
should become void. As was said by Chief 
Justice Whelpley, speaking for the Supreme 
Court, in School Trustees v. Bennett, 3 
Dutcher 513: ‘No rule of law is more firmly 
established by a long train of decisions than 
this, that where a party, by his own contract,
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creates a duty or charge upon himself, he is 
bound to make it good if he may, notwith-
standing any accident by inevitable necessity, 
because he might have provided against it by 
his contract. The law will not insert, for the 
benefit of one of the parties, by construction, 
an exception which the parties have not, 
either by design or neglect, inserted in their 
engagement.’ ”

In dealing specifically with the standard fire 
insurance policy, P a r k e r , J., speaking for the 
Court of Errors and Appeals in Mick v. Corpora-
tion of Royal Exchange, 87 N. J. L. 607, at 611, 
said:

“ It is apparently of the standard form, ap-
proved by the commissioner of banking and 
insurance of this state, pursuant to legisla-
tive authority (Com. Stat., p. 2862, par. 77; 
Ramp. L. 1902, pp. 407, 436, 437), and, conse-
quently, there is no special applicability of 
the maxim verba chart arum fortius accipiun-
tur contra proferentem. Nelson v. Traders 
Insurance Co., 181 N. Y. 472. ’ ’

To like effect, W a l k e r , C., in delivering the 
unanimous opinion of the Court of Errors and 
Appeals in Del Guidici v. Importers & Exporters 
Insurance Company, 98 N. J. L. 435, at 436, re-
iterated this rule as follows:

“ The State of New Jersey has enacted that 
fire insurance policies shall conform in all 
particulars as to contract, provisions, agree-
ments and conditions, with a certain stand-
ard, and that no other or different provisions, 
agreement, condition or clause shall in any 
manner be made a part of such policy, &c. 
See the act of April 3d, 1902, concerning in-
surance, 2 Comp. Sta., p. 2862, par. 77. And 
the policy in the case before us is a standard 
policy. This makes pertinent the doctrine of 
Micky. Corp. of Royal Ex., &c., 87 N. J. L. 
607, in which it was decided that where a
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policy of fire insurance is written in a stand-
ard form approved by governmental author-
ity, as is this one, the maxim verba char- 
tarum fortius accipiuntur contra proferentem 
has no special application.

Our cases hold that stipulations in policies 
of insurance of the hind under discussion, 
when violated, work a forfeiture. See Dewees 
v. Manhattan Ins. Co., 35 N. J. L. 366; Frank-
lin Fire Ins. Co. v. Martin, 40 Id. 568; Martin 
v. State Fire Ins. Co., 44 Id. 485; Martin v. 
Ins. Co. of N. A., 57 Id. 623; Dougherty v. 
Greenwich Ins. Co., 64 Id. 716; Plockzek v. 
St. Paul, &c., 91 Atl. Rep. 812.”

Recently Justice Ca s e  in speaking for this Court 
in Vozne v. Springfield Fire and Marine Insur-
ance Company, 115 N. J. L. 449 (E. & A. 1935) 
reiterated the rule as follows (p. 451):

“ The policy provision is clear and unmis-
takable. Quite as clear and unmistakable is 
the existence, at the inception of the contract, 
of the factual contingency upon which the 
entire policy was, according to its terms, to 
be void. An insurance contract, like any 
other contract, should be enforced in accord-
ance with its plain provisions. Precipio v. 
Insurance Company of Pennsylvania, 103 N. 
J. L. 589.”

The following cases are to the same effect:
Precipio v. Insurance Company of the 

State of Pennsylvania, 103 N. J. L. 589 
(E. & A. 1927);

Smith v. Fidelity Deposit Company, 98 
N. J. L. 534 (E. &A. 1922);

Perry v. North American Accident Insur-
ance Company, 104 N. J. L. 117 (E. & 
A., 1927).

The rule is, therefore, well established in this 
State that contracts of insurance, especially those
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in the standard form prescribed by the legislature 
(as in the case at bar), are to be interpreted where 
their language is clear and unambiguous accord-
ing to their ordinary and usual meaning, and that 
the doctrine verba chartarum fortius accipiuntur 
contra proferentem has no application except 
where there is an ambiguity in the wording of the 
policy.

There can be no question that if the test laid 
down by Chief Justice Gummere in the Kupfer- 
smitln case is applied the defendants must pre-
vail, for the plaintiff is here seeking to make a 
better contract for himself than was embodied in 
his agreement. The policies in question specifi-
cally provide that they shall be void if the assured 
has or shall procure other insurance covering the 
same property. The farm form attached to the 
policies of the Continental and Western permitted 
him to have additional insurance to the extent of 
$6,000.00, including the amount of their policies. 
These provisions were admittedly violated. As 
has already been pointed out these provisions are 
not inconsistent with nor contrary to the provi-
sions of the standard policy in respect to pro 
rating.

It is therefore submitted that the finding of the 
Trial Court that the provision against other in-
surance is inconsistent with, and therefore waived 
by the provision for pro rating, is erroneous and 
the judgment in favor of the plaintiff should 
therefore be reversed.
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P O I N T  I I .

The Trial Court erred in holding that the 
warranty in the policies of insurance that the 
dwelling described therein would be occupied 
by the owner is inconsistent with other pro-
visions in the policies and is therefore a 
nullity.

There was attached to each of the policies in 
suit a standard farm form which contained the 
following warranty (S. C. 66-69):

“ F a r m  F o r m  S t a n d a r d  C o n d i t i o n  C l a u s e s . 

(The following Standard Condition Clauses 
apply only to the designated items) :
No. 1. Ow n e r  O c c u p a n c y : In considera-

tion of the reduced rate for which this policy 
is written it is hereby made a condition of 
this policy that the buildings hereby insured 
or containing the property insured under the 
1, 5 item(s) of this policy are occupied by the 
owner of the premises herein described. * * 

“ The rate of premium at which this policy 
is written and the validity of this contract 
depends on compliance with the stipulated 
conditions. If it is the intent to make any 
changes that will violate any of these condi-
tions, permission must first be endorsed 
hereon, otherwise the entire policy will be 
void. ’ ’

The items referred to are the dwelling and the 
barn. It is admitted that the plaintiff, the owner 
of the premises, did not occupy the dwelling in-
sured and described in the policies at the time of 
the fire or at any time after the policies in suit 
were issued. The authorities in this State uni-
formly hold that provisions relating to the use 
and occupancy of insured premises are warran-
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ties and that the policy is rendered null and void 
by a violation thereof.

Dewees v. Manhattan Insurance Co., 35 
N. J. L. 366 (Sup. Ct. 1872);

Franklin Fire Ins. Co. v. Martin, 40 N. J. 
L. 568 (E. & A. 1878);

Martin v. State Ins. Co., 44 N. J. L. 486 
(Sup. Ct. 1882);

k Dougherty v. Greenwich Ins. Co., 64 N. J. 
L. 716 (E. & A. 1900).

In Sonneborn v. Insurance Co., 44 N. J. L. 220 
(E. & A. 1882) Judge Gr ee n  spoke as follows:

“ According to the well settled rules of con-
struction laid down in all the modern text-
books and repeatedly recognized and en-
forced in our own courts, the written agree-
ment in this policy, as to use and occupation 
of the premises containing the insured prop-
erty, must be construed as an express promis-
sory warranty on the part of the plaintiff, in 
the nature of a condition precedent. An 
actual and literal compliance with this condi-
tion and warranty is essential to the plain-
tiff’s right of recovery.”

The policies in suit were indivisible and conse-
quently occupancy of both barn and dwelling by 
the owner was required. The agreed set of facts 
discloses that the dwelling was not occupied 
by the owner as warranted, and it is submitted 
that the policies were thereby rendered void.

The Trial Court found, however, and it will 
doubtless be argued here by the plaintiff that the 
provision in the standard farm form above quoted 
is inconsistent with the provisions of the standard 
policy and is therefore ineffective under the au-
thority of Corlies v. Westchester Fire Insurance 
Co., 92 N. J. L. 108 (Sup. Ct. 1918).
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This contention is based upon the following 
provision contained in the standard policy (Ex. 
A, S. C. 50-51):

“ This entire policy, unless otherwise pro-
vided by agreement endorsed hereon or added 
hereto, shall be void * * * if a building 
herein described, whether intended for occu-
pancy by owner or tenant, be or become 
vacant or unoccupied and so remain for ten 
days.”

The Trial Court found that the provision in 
the standard farm form previously quoted, provid-
ing that the owner shall occupy the insured prem-
ises, is inconsistent with that portion of the above 
provision in the standard policy which says 
“ whether intended for occupancy by owner or 
tenant.” This holding is patently unsound. It 
overlooks the significant words “ whether in-
tended. ’ ’ The policy leaves open to the contract-
ing parties the right to determine who shall 
occupy the insured premises. It is their intention 
which controls. Here the assured desired a re-
duced rate of premium which was granted to him 
by the defendant insurance companies upon condi-
tion that he occupy the premises. It was there-
fore the intention of the parties that the owner 
occupy them, and it is the intention of the parties 
as expressed by their contract which controls 
under the provision of the standard policy previ-
ously quoted.

There is no provision whatsoever in the policy 
which says that the parties cannot contract that 
the premises insured shall be occupied by either 
the owner, a tenant or some third person. The 
only thing the policy says is that it shall be void, 
irrespective of whether or not it is to be occupied 
by owner or tenant, if it become vacant and unoc-
cupied and remain so for ten days. If the parties 
had seen fit, it was perfectly consistent under the
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foregoing provision, to have provided that a ten-
ant occupy the premises. They did not do so, 
however, but on the contrary provided by an 
agreement, which was entered into at a reduced 
rate of premium, that the owner occupy the prem-
ises. It is admitted that the owner did not occupy 
the premises as warranted, and it is therefore 
submitted that the policy became void.

The case of Corlies v. Westchester Fire Insur-
ance Co., 92 N. J. L. 108 (Sup. Ct. 1918), does not 
aid the argument of the plaintiff and the reason-
ing of the Trial Court that the owner occupancy 
provision of the farm form is inconsistent with 
the provisions of the standard policy. In that 
case it was held that a provision in the farm form 
that the policy should become void if the dwelling 
became unoccupied was inconsistent with the pro-
visions in the standard policy, which expressly 
provided that the building insured and described 
in the policy must become unoccupied in order for 
the policy to become void. The dwelling men-
tioned in the farm form was not one of the build-
ings insured under the policy. It was for that 
reason that the Court held the two provisions 
inconsistent. This decision is clearly sound, but 
has no application here. It is significant to note 
that Justice K a l i s c h , in writing the opinion, em-
phasized the fact that ‘‘the standard policy 
expressly provides that the building insured and 
described in the policy must become vacant or 
unoccupied and remain so for ten days in order 
to render the policy void.” In the face of this 
express provision in the policy, the provision in 
the standard farm form “under consideration in 
that case which rendered the policy void because 
of non-occupancy of building not mentioned in the 
policy was obviously inconsistent and the decision 
of the Court was undeniably proper.
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Here, however, there is no express provision in 
the policy that the parties cannot agree as to who 
shall occupy the insured building. On the con-
trary, the policy says whether “ intended for occu-
pancy by owner or tenant,” thereby expressly pro-
viding that the parties may express their inten-
tion as to who shall occupy the insured premises 
by appropriate provision. Here the contracting 
parties did so express their intention by providing 
that the owner should occupy the premises.

It is therefore submitted that the Trial Court 
erred in holding that the provisions of the stand-
ard farm form were inconsistent with the provi-
sions of the standard fire policy, and the judgment 
entered in the Supreme Court should therefore be 
reversed.

Conclusion.

For the reasons urged herein, under Point I and 
Point II, it is submitted that the judgment entered 
in favor of the plaintiff and against the defendants 
should be reversed.

Respectfully submitted,
A r t h u r  T. V a n d e r b i l t , 

Attorney for and of Counsel with
D ef endants-Appellants.

G. D i x o n  S p e a k m a n ,
On the Brief.
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New Jersey Court of Errors and Appeals

W a t s o n  B u c k m a n ,
Plaintiff-Respondent,

vs.

Th e  H om e  I n s u r a n c e  C o m p a n y , 
a corporation, C o n t i n e n t a l  
In s u r a n c e  Co ., of the City of 
New York, a corporation, T h e  
W e s t e r n  A s s u r a n c e  C o m -
pa n y , a corporation,

Defendants-Appellants.

BRIEF ON BEHALF OF 
PLAINTIFF-RESPONDENT.

Statement.

This is a suit upon policies of insurance for 
damages caused by a fire. The policies sued upon 
are all in the standard form required by the laws 
of this State. (S. C. 48-57 inc.). Attached to 
each of the policies was a form known as the 

farm form’’. (S. C., 58-69 inc.). The issues in 
dispute as raised by the defendants-appellants 
are as follows:

1. That the policies are void because there was 
other insurance contrary to the terms of the pol-
icy and also because there was other and further 
insurance in excess of that permitted by the con-
ditions of the “ farm form” ; except that the Home

Action at Law
On Appeal 
from the Su-
preme Court.

N e w  J e r s e y  S t a t e  L i b r a r y



2

Insurance Company’s policy had attached thereto 
a clause permitting other insurance up to an 
amount not stated.

2. That the policies in suit are void because 
the premises insured were not occupied by the 
owner as conditioned in the “ farm form”.

It is of course admitted that there were other 
policies and further insurance than that permit-
ted by the “ farm form” . (The form which it is to 
be remarked is termed and captioned, erroneously, 
“ Standard Farm Form” (S. C. 58). It is also 
admitted that the premises were not occupied by 
the assured, the owner, but by a tenant.

The learned trial Judge found that the policies 
were not avoided because provisions in the stan-
dard fire policy and in the “ farm form” created 
an ambiguity and uncertainty which should be 
construed in favor of the plaintiff; and further, 
because the permission in the “ farm form” for 
other insurance was a waiver of the prohibition 
in the standard policy. The “ farm form” per-
mission for other insurance was itself ambiguous 
and contrary to the standard policy provisions, 
and not therefore binding on the assured.

But the policy of the defendant, Home Insur-
ance Company, while it contained the permission 
for other insurance, similar to that which was at-
tached to the other two policies, did not have the 
“ form” filled in, but was a permission for other 
insurance in blank amount, which the defendant- 
appellant, Home Insurance Company, now seeks 
to maintain is and was, not permission for other 
insurance; and so wishes to revert back to the 
standard policy prohibition against other insur-
ance.

Furthermore, the learned trial Judge held that 
the “ farm form” , conditioned upon the occupancy 
by the owner of the premises insured could not
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waive that provision of the standard policy which 
permitted the occupancy by owner or tenant. A 
summary of respondent’s points will be found at 
the end of this brief.

Answer to Defendants-Appellants Point I.

The defendants ’ contention that the policies are 
void because of other and excessive insurance is 
based, upon that condition of the “farm form”, 
attached to the policy, (S. C., 60, lines 1-13 inc.) 
which reads as follows:

$6000 Total Insurance 
“ Permission is granted for other concur-

rent insurance on buildings and/or contents 
covered hereunder, totaling $6000 including 
the total amount of this policy, which is 
$3000. And this company shall not be lia-
ble under this policy for a greater propor-
tion of any loss on the described property 
than the amount hereby insured, shall bear 
to the whole insurance thereon, whether 
valid or not.”

It is to be observed that while the policy proper 
permits no other insurance, in lines 11, 12 and 13 
of the standard policy (S. C. 50, lines 36-40 inc. 
and in line 1 page 51) that condition is waived by 
the defendants, upon the inclusion in the “ farm 
form” of the stipulation permitting other insur-
ance ; which other insurance the defendants argue 
is not to exceed $6000, including the amount of the 
policy issued. The controlling clause then becomes 
the subsequent condition of the “ farm form” ; 
and the condition against other insurance in the 
standard fire policy, is to be treated as waived or 
annulled. Corlies vs. Westchester Fire 92 N. J. 
L- 108 (1918).

It is elementary, and therefore no citations are
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necessary to prove that a subsequent written en-
dorsement or addition permitting other insurance, 
attached to the main contract, supersedes, an-
nuls or waives the printed term or condition for-
bidding or prohibiting other insurance. So that 
for the moment we are concerned only with the 
“ farm form” as it relates to other insurance in 
excess of that which it pretends to limit.

In the policy issued by the Home Insurance 
Company, the blanks were left unfilled. This 
therefore is a permission to contract other insur-
ance ; for the balance of that clause, above set out 
provides for pro rating in the event of a loss if 
there exist other insurance, whether valid or not. 
In the case of Carson v. Jersey City Fire Insur-
ance Co., 43 N. J. L. 300, it was held:

“ If the insurer issues a policy upon an 
uncompleted application for the insurance, 
it cannot afterwards avoid the policy on the 
ground that the answers were not full.

So here, if the blanks were not completed by the 
company, the permission is nevertheless granted, 
for the blanks to be completed, related only to 
the amount of other insurance permitted and the 
voids left by the blanks do not in any way tend to 
misconstrue the meaning granting permission for 
other insurance. Permission for other insurance 
is definite and precise. The permission for other 
insurance on the Home policy reads as follows.

“ 1270 Total Insurance
Permission is granted for other conçu -

rent insurance on buildings and/or co 
tents covered hereunder totaling $ 
eluding the total amount of t h i s  pokey, 
which is $ and this company shall not
be liable under this policy for a greate P 
portion of any loss on the describedi p P 
erty than the amount hereby insured s



bear to the whole insurance thereon, 
whether valid or not.”

Comes the defendant, on page 8 of their brief, 
to say, that that clause, because unfilled was in-
operative. Hence, they wish to go back to the 
policy proper. It is much like saying that because 
a note is undated, it is never payable. The fallacy 
in such an argument is that neither the policy nor 
the “ farm form” nowheres provides it is not to 
apply. In the first place it is partly filled. The 
amount of the policy $1270 is stated to be Total 
Insurance. But the permission is nevertheless 
there. If it were not meant to apply, the com-
pany should have eliminated it in some way, plain 
to be understood. But to leave it in that condi-
tion, and to complain later, is not to be counte-
nanced. The assured should not be made to suf-
fer, if he is mislead. Secondly, the clause is 
obviously intended as a waiver of the Standard 
provision against other insurance. Hence, what 
was waived, is gone; and we are to be guided 
either by this clause or neither one. Therefore as 
to the Home policy, there is no prohibition against 
other insurance.

The standard policy in lines 11, 12 and 13 (S.
C., page 50, line 36) prohibits other insurance as 
follows:

“ This entire policy, unless otherwise 
provided by agreement endorsed hereon or 
added hereto, shall be void if the insured 
now has or shall hereafter make or procure 
any other contract of insurance, whether 
valid or not, on property covered in whole 
or in part by this policy.”

Standing alone this condition of the policy may 
avoid the contract where other insurance has been 
affected (we are now speaking of standard fire in-
surance policy). Yet, way down, towards the end
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of the policy in lines 96, 97, 98 (S. C., 56, line 21) 
is the following:

“ This company shall not be liable under 
this policy for a greater proportion of any 
loss on the described property, or for loss 
by and expense of removal from premises 
endangered by fire, than the amount hereby 
insured shall bear to the whole insurance 
whether valid or not, or by solvent or insol-
vent insurers, covering such property, * *”

This second provision provides for the pro rat-
ing of a loss between the insuring policy and any 
other policy, whether such other policy at the time 
of the fire was valid or not; and agrees to pay its 
proportion of any loss as the amount which it 
insures bears to all the insurance on the property. 
According to lines 96, 97 and 98 just above quoted, 
it makes small difference whether there is other 
insurance or how many other policies. For this 
clause, providing for a pro rata payment of dam-
age, decreases the companies liability proportion-
ately with other insurance. Certainly these two 
separate provisions, one prohibiting any insur-
ance, and the other agreeing to pay the propor-
tionate amount of all insurance, are to say the 
least, contradictory and ambiguous, in the single 
policy. A fortiori, the permission is strengthened 
by a reference to lines 1, 2 and 3 of the standard 
policy, which state that the company (S. C., page 
49, line 37):

“ Shall not be liable beyond the actual 
cash value of the property at the time any 
loss or damage occurs, and the loss or dam-
age shall be ascertained or estimated ac-
cording to such actual cash value, with prop-
er deduction for depreciation however caus-
ed, and shall in no event exceed what i 
would then cost the insured to repair or fe~, 
place the same with material of like kina 
and quality * * *”



The appellants’ brief at top of page 9 states that 
there is nothing inconsistent between the prohibi-
tion against other insurance and the provision for 
pro rating the loss. They maintain that the com-
pany may if it wishes, after a loss, pay its propor-
tionate part of the loss even though the policy 
may have been avoided because of other insurance. 
If the policy is void, why should the company 
have a pro rating clause? Is it to protect itself, 
even though not liable ? Or to make sure, if liable, 
it pays no more than its proportionate part? To 
believe that a company must protect itself against 
paying too much on a loss, when its policy is void, 
is laughable.

We are concerned only with the policies in suit. 
Each policy is separately to be considered accord-
ing to its own terms. If a policy by a clause pro-
hibits other insurance, and then the same policy, 
in a subsequent clause, agrees to pay its propor-
tionate part of all the insurance on the property, 
it must be inferred as reforming the first clause. 
If such is not the assumption, then to say the least, 
it is ambiguous, and the meaning uncertain. Our 
law, in such cases, have held that the subsequent 
clause is to control. It will be noticed that the 
latter clause providing for pro rata payment does 
not say “if” there be other insurance. Yet cer-
tain other provisions of the policy so reads. It 
says simply tha t:

“ This company shall not be liable under 
this policy for a greater proportion of any 
loss on the described property * * * than the 
amount hereby insured shall bear to the 
whole insurance, whether valid or not, or by 
solvent or insolvent insurers, covering such 
property.”

In any event, it is an unconditional agreement to 
Pay its proportionate share of all the insurance
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on the property, and what is more, it says it will 
pay whether snch other insurance is “ valid or 
not, or by solvent or insolvent insurers”. It is 
not uncertain that it promises to pay.

But so much for the terms against other insur-
ance in the standard fire policy. They are clearly 
ambiguous, confusing and conflicting. And 
whether so or not these provisions are annulled, 
waived and abandoned by the “ farm form” at-
tached to the policies. (S. C., page 60 at top). 
Corlies v. Westchester Fire, 92 N. J. L. 108; Placi- 
turn II, Chap. 328, pg. 813, Laws of 1931.

The condition of the “ farm form” erroneously 
denominated, “ Standard Farm Form” is as fol-
lows :

$6000 Total Insurance
Permission is granted for other concur-

rent insurance on buildings and/or contents 
covered hereunder, totaling $6000, including 
the total amount of this policy, which is 
$3000 and this company shall not be liable 
under this policy for a greater proportion 
of any loss on the described property than 
the amount hereby insured shall bear to the 
whole insurance thereon, whether valid or 
not.”

Let us assume for the sake of argument that 
the standard policy conditions prohibits other in-
surance. The attachment of the “ farm form” per-
mitting other insurance to a limited amount is be-
yond doubt, a waiver of the prohibition in the 
standard policy. Yet, what does the clause mean. 
Does the “ farm form” permit only $6000 insur-
ance, including the policy in question, or does i 
permit $9000 other insurance including the policy 
in question; or does it permit $12000 other in-
surance; or may it possibly mean $15000 other 
insurance including the one in question? Exam
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ined closely, this clause might meet all of these 
possibilities. For example, the clause says:

$6000 Total Insurance 
“ Permission is granted for other concur-

rent insurance on buildings and/or contents 
covered hereunder, totaling $6000, includ-
ing the total amount of this policy which is 
$3000.”

The words other concurrent insurance have a 
definite and fixed meaning, which in any sense 
means other insurance running with, this policy. 
“ Concurrent” is defined by Webster’s New Inter-
national Dictionary as “ running together, exist-
ing or happening at the same time; acting in con-
junction; cooperating; joint or equal in author-
ity.” Synonymous with “ meeting; uniting; ac-
companying; conjoined; associated; coincident; 
united.” If the clause permits other concurrent 
insurance totaling $6000, does it mean $6000 more 
than the $6000 totaled insurance; or does it mean 
$9000 more plus the $3000 to make the $12000; 
or does it mean $12000 plus the $3000. If the 
company intends to restrict the additional insur-
ance to $3000 more than the instant policy, could 
it not in plain language have stated $3000 addi-
tional insurance was all that the assured may 
have!

In the case of Globe & Rutgers Fire Insurance 
Co. v. Alaska-Portland Packers Association, 205 

ed. 32 123 C. C. A . 340, C. J. G i l b e r t , said:
“ What is concurrent insurance, as those 

words are used in the contract! The word 
t concurrent’, while its primary meaning is 
runmng with,’ is used in different senses. 

tt does not appear that in insurance con-
tracts it has any settled, definite, technical 
Meaning. But few insurance cases are re-
ported in which the courts have been called 
upon to determine its meaning. ’ ’



10

In Gough v. Davis, 52 N. Y. Snpp. 947, the Court 
held that:

“ It is contended in the case at bar, how-
ever, that the permission for other insur-
ance was inténtionally restricted to ‘concur-
rent’ insurance for the purpose of avoiding 
the difficulty of apportioning the loss among 
the different insurers, where some of the 
policies cover all of the property and others 
cover only specific parts of it. If insurers 
want to express such a meaning and make 
such a severe alternative of a forfeiture they 
should do it unequivocally, for that is the 
rule applicable. I f  the words are uncertain, 
or reasonably susceptible of two construc-
tions, the construction of the insured will be 
upheld

In the case of Schench v. Insurance Company, 
24 N. J. L. 447, cited by the appellants on page 9 
of their brief, the clause prohibiting other insur-
ance was in a form different than that which is to-
day in use in the Standard Fire Policy. There 
the clause limited other insurance, in the same 
paragraph with the contribution clause. Yet Jus-
tice P o t t s  in that case said:

“ It has been held, and I think correctly, 
that where a notice of the existence of an-
other policy is required, in such loose 
phraseology, as we find in this article, it is 
not necessary that it should be in writing- 
verbal notice is sufficient. * * * * If the de-
fendants require a more strict rule as to no-
tice, they have only to say in their contracts 
of insurance that the notice should be in 
writing, and given to some specified officer 
of the company within a specified time.

Suppose again, that the assured carried $6000 on 
his building with one company and subsequently 
wrote an additional policy for any amount
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(whether $1000, $5000 or $6000) on the contents 
of that building with another company. Would 
the prior policy on the building, because of other 
insurance on the contents, which the clause plain-
ly prohibits, be void? It will be noticed that the 
permission is granted for “ other concurrent in-
surance on buildings and/or c o n t e n t s The in-
tention of the company, if plain to the defendants 
is not so plainly intended.

Again, though the company pretends to limit 
other insurance the clause continues immediately 
with:

“* * * and this company shall not be lia-
ble for a greater proportion of any loss than 
the amount hereby insured, shall bear to 
the whole insurance thereon, whether valid 
or not.”

Is it possible that the company intended to pay 
its proportion of any loss up to $6000 by restrict-
ing its liability in that manner ? The clause says 
that it will pay its proportion whether the other 
insurance is valid or not. In any event, the clause 
itself is so ambiguous as to be decided according 
to rules adopted by the Court, on all cases where 
a forfeiture is involved, as the learned trial Court 
held.

It is well settled in our State and undisputed 
that Courts are averse to forfeitures.

Bew v. Travelers Insurance Co., 112 Atl 
859; 95 N. J. L. 533;

Corlies v. Westchester Fire, 108 Atl 152 • 
92 N. J. L. 108;

Snyder v. Dwelling House Ins. Co., 37 
Atl. 1022; 59 N. J , L. 544;

Lupino v. Firemans Ins. Co., 177 Atl. 
446, 13 N. J. Mise. 223;
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Hampton v. Hartford Fire, 47 Atl. 433; 
65 N. J. L. 265;

Michler v. New Amsterdam Casualty Co., 
139 Atl. 725; 104 N. J. L. 30, aff. 141 
Atl. 920; 104 N. J. L. 663;

Kessinger v. North American Union, 158 
Atl. 756; 108 N. J. L. 405;

Evans v. London Assurance Co., 151 Atl. 
613; 107 N. J. L. 183.

In the Corlies case, supra, it was held that:
“ Courts are averse to forfeitures. They 

frown upon them. A Court will seek a con-
struction of a forfeiture clause in a policy 
which will sustain it, even though a con-
struction which will defeat it is reasonably 
deducible from the terms or words used to 
express it.”

Corlies v. Westchester Fire Insurance Co., su-
pra, continuing:

‘ ‘ At any rate this much is clear, that the 
condition in the ‘ ‘ farm form’ ’ and the one 
in the standard policy, relating to the for-
feiture, tends to create, at least, an ninth- 
guity, and therefore a construction which 
will avoid a forfeiture will be adopted.

The rule prompting the construction of condi-
tions creating forfeitures is of course applied in 
cases of doubtful and ambiguous phrases.

“ Any doubtful meaning of a policy of in-
surance must be construed in favor of the 
insured. ’ ’

Gans v. Columbia Insurance Co., 110 N. 
J. L. 400;

Corlies v. Westchester Fire, supra;
Rochmis v. N. J . Mfrs. Ass’n., 169 Atl. 

663, 112 N. J. L. 136;
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Budrechi v. Firemens’ Ins. Co., 176 Atl.
143, 114 N. J. L. 187;

Jablonski v. Girard Fire, 174 Atl. 689;
113 N. J. L. 465.

Now, it is apparent that if more than $6000 or 
$9000 or $12000 or $15000, whichever is meant, is 
carried on the risk, the excess may be void or in-
valid. Yet the company says it will pay only its 
contribntive part of the loss; or it will pay its 
proportionate part whether the insurance is $6000 
or $10000 or $50000. What does the clause mean! 
Its meaning is shielded by some intention not 
clearly expressed nor easily comprehended. Must 
the assured be penalized because he himself is 
confused on that which is not fully comprehen-
sible to more learned and experienced men than 
he!

In order to make uniform the terms and condi-
tions of fire policies to be issued in this state, 
which up to that time were both confusing and 
divergent, our Legislature enacted P. L. 1902, P. 
437, Section 77 as amended in 1931, page 812, 
Chapter 328—which reads as follows:

“ The commissioner of banking and insur-
ance shall prepare a printed form in blank, 
of a contract or policy of fire insurance to-
gether with such provisions, agreements or 
conditions as may be endorsed thereon or 
added thereto, and form a part of such con-
tract or policy, and file the same in the of-
fice of the department of banking and insur-
ance, on or before the first day of July, One 
Thousand Nine Hundred and Thirty-One, 
and which form so filed shall be identical in 
respect to the conditions contained in lines 
one to one hundred and twelve, both inclus-
ive, of the contract or policy of fire insur-
ance filed by the said commissioner, as re-
quired by law, in the office of the Secretary
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of State, on the first day of July, one thou-
sand eight hundred and ninety-two, and the 
provisions, agreements or conditions as may 
be endorsed thereon or added thereto and 
form a part of such contract or policy so to 
be filed, shall also be identical with the pro-
visions, agreements or conditions forming a 
part of the contract or policy of fire insur-
ance previously filed by the said commis-
sioner in the office of the Secretary of State, 
as aforesaid, and such form when filed shall 
be known and designated as i t standard fire 
insurance policy” , which designation shall 
include the State of New Jersey and may in-
clude the name of any other State or States 
in which it is used as standard and no fire 
insurance company, corporation or associa-
tion, their officers or agents, except as here-
inafter provided, shall make, issue, use or 
deliver for use, any fire insurance policy, or 
renewal of any fire policy on property in 
this State other than such as shall conform 
in all particulars as to blanks, size of type, 
context, provisions, agreements and condi-
tions, with such printed form of contract or 
policy filed in the office of the Secretary of 
State as aforesaid, and no other or differ-
ent provisions, agreement, condition or 
clause, shall in any manner be made a part 
of said contract or policy, or be endorsed 
thereon and delivered herewith, except that 
appropriate forms of supplemental contract 
or contracts whereby the property described 
in such policy shall be insured against one 
or more of the risks specified in sub-division 
I, XII and XIV of Section one of this act, 
in addition to the risk of direct loss or dam-
age by fire, may be approved by the Com-
missioner of Banking and Insurance, an 
their use in connection with the standara 
fire insurance policy may be authorized by 
him and except also as follows, to wit:

2. Printed or written forms of descrip“ 
tion and specification, or schedules ol t



15

property covered by any particular policy, 
and any other matter necessary to clearly 
express all the facts and conditions of in-
surance on any particular risk (which facts 
or conditions shall in no case he inconsistent 
with, or a waiver of any of the provisions 
or conditions of the standard policy herein 
provided for) may be printed or written up-
on or attached or appended to any policy 
issued on property in this state ; * * *

Any policy issued contrary to the provis-
ions of this section shall nevertheless he 
binding upon the company issuing the 
same.”

It is apparent therefore that the “ farm form” 
being inconsistent with a standard terms of the 
policy, is to be treated as a nullity. Corlies v. 
Westchester Fire, supra; P. L. 1902, pg. 437, Sec. 
77 as amended in 1931, Chap. 328.

And because the permission for other insurance 
in the “ farm form” waived the prohibition 
against other insurance, the assured was not 
bound by any restrictions as to other insurance. 
Any condition, contrary to the statute above cited, 
is to he treated as binding only on the company, 
and not on the assured. The statute is explicit 
concerning that.

I have been unable to find any case reported in 
this State dealing with the question of other in-
surance since the adoption of our standard pol-
icy. And only the Corlies case in our state deals 
with the “ farm form” , as it relates to the stan-
dard form. The brief of the appellant contains 
several cases dealing with other insurance; but 
each of these old cases are of policies in many 
particulars unlike ours.

The excerpts and citations used by the appel-
lants as a reason against other insurance is but 
the oft repeated fear of incendiarism and the ob-
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solete logic from the days of yore. Then, before 
the adoption of our so-called “ standard policy” 
(which is hut the result of a compromise between 
various companies ’ policies then in use, and poli-
tical endeavors) the assured was accustomed to 
order a policy upon an application, which he sign-
ed and which in most instances was made part of 
the policy and subject to its terms. Our old re-
ported cases are evidence of that custom then 
prevailing. That situation does not exist today. 
The old policies were issued under laws which did 
not supervise the management of insurance com-
panies. It was proper then to restrict other insur-
ance because of a fear the language employed in 
the policies made the companies’ liability uncer-
tain. Only recently, and since the adoption of the 
standard policy, with its pro rata clause, with its 
“ actual cash value payment clause” , does a com-
pany feel assured of its position, as far as other 
insurance is concerned.

Times have changed, and in most if  not all of 
the policies issued today, permission for other in-
surance is incorporated in the forms attached to 
all policies and are unrestricted as to amount of 
other insurance. It is therefore neither “ cus-
tomary” nor “ reasonable ” , as appellants state. 
Now to assume that other insurance may be harm-
ful to the companies is not supported by possibili-
ties. If it is sequential to prohibit other insur-
ance to guard against the evils of fraud and care-
lessness then the case of N. J. Rubber Co. v. Com-
mercial Union Assurance, 64 N. J. L. 580, cited 
by the appellants, page 6, is not analogous, except 
to disprove their own theory and logic. In that 
case the company wished to provide against the 
entire payment of the loss. Therefore it incor-
porated in the policy a condition precedent that 
there be other insurance to the amount of $75000,
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its own policy being coverage for $25000. When 
the assured failed to secure such other insurance, 
the insuring policy was of course declared void. 
There is no analogy, between that case and the 
instant one. For in one, more insurance was con-
tracted for, which would limit the liability of the 
insuring company to 25% of the loss; and in the 
instant case other insurance will reduce and di-
vide the company’s liability, (which is always de-
sirable, when a loss occurs).

Suppose the assured to be the owner of a house 
valued at $10000, which he insured with “ A ” com-
pany for $2500. In the event of a partial loss, less 
than $2500, that company pays the entire loss; 
and if a total loss it pays $2500. Yet if the as-
sured secures another policy for $2500 with “ B ” 
company, either or both companies could deny 
liability because of other insurance without their 
permission. The hazard, moral or physical was 
not increased, nor would either company pay 
more. And certainly the incentive to preserve the 
property was no less with $5000 than with $2500. 
To maintain the contrary is without reason. Did 
not the company promise and agree to indemnify 
the assured? Will not each company in the event 
of a partial loss pay exactly half of what it would 
have paid if on the risk alone? And in the event 
of a total loss it is plain that each company would 
pay no more than it had contracted to pay. Under 
the circumstances, can the assured, in any event, 
secure more of a payment or collect more in dam-
ages than the actual cash value in spite of other 
insurance. Is a house worth $10000 and insured 
for $5000 under two policies more liable to burn, 
than the house with one policy for $5000 or $2,- 
500. The appellants inject the question of good 
morals and public policy. Such questions are not 
involved, except in their refusal to pay. If the 
company be explicit and definite in its prohibition
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against other insurance, it may well do so. It 
would not be contrary to public policy to prohi-
bit other insurance, provided, it is done in clear, 
unambiguous and precise language.

The defendants have urged that other insur-
ance creates a moral hazard and that the insur-
ance company desires that the assured carry some 
part of the risk, (Appellants’ brief on page 5). In 
other words, it would appear from the logic used 
that an assured with a house valued at $10000 
should insure it for no more than perhaps $8000. 
Is it the purpose of insurance that the assured 
sustain some part of the loss? In that respect an 
assured could not secure indemnity if he were to 
be a co-insurer. If companies wished to make an 
assured bear part of the loss, it is proper to ask 
how much of a loss should he bear. No company 
investigates the property insured. How can they 
tell then what proportion of the risk they will 
not insure. And in the event of a loss, what pro-
portion of the loss will they pay, and what pro-
portion of that loss must the assured himself sus-
tain? Is the loss to be sustained by the assured, 
to be the first calculated; or is the company to 
pay first? And many more of like and similar 
questions might be put.

If the companies wish an assured to suffer some 
part of a loss why was the following law enact-
ed (P. L. 1902 Page 438):

“ 78. Requiring additional fire insurance; 
co-insurance.—No fire insurance company 
doing business in this state may issue any 
policy or contract of insurance covering 
property in this state which shall contain 
any clause or provision requiring the in-
sured to take out or maintain a larger 
amount of insurance than that expressed in 
such policy, nor in any way providing tha 
the insured shall be liable as co-insurer
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with the company issuing the policy for any 
part of the loss or damage which may be 
caused by fire or lightning, to the property 
described in such policy, and that any such 
clause or provision shall be null and void 
and of no effect; provided, that it may be op-
tional with the insured to accept a policy 
or contract of insurance containing a co- 
insurance clause or provision when a reduc-
tion in the rate for insurance on the prop-
erty described in such policy is the consid-
eration named in such clause, and when so 
accepted the co-insurance clause or pro-
vision shall be binding on the insured.”

Now it is certain that unless other insurance 
was so dangerous, from a companies standpoint, 
the necessity for protecting the assured against 
the demands of the company for other insurance 
would not have to be legally restricted in the man-
ner of the statute.

In construing the policy all the terms of a poli-
cy must be read to gather the true intent and 
meaning.

“ In the construction of an insurance poli-
cy, the entire policy, in all its parts must be 
considered so that each clause shall take 
effect. * ’

Smith v. Fidelity & Deposit Co., 98 N. J. 
L. 534, 12 Atl. 322;

A. A. Griffing Iron Co. v. London, Liver-
pool Globe Assurance Co., 54 Atl. 409, 
68 N. J. L. 398.

The appellants say, page 9 of their brief
‘ ‘ The principal of construction that a 

contract shall be construed to give effect to 
all of its terms is particularly applicable to 
a contract specifically prescribed by the 
Legislature. ’ ’
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This is exactly what may sometimes he needed 
for Legislature enactments. And it is exactly 
what we mean concerning the clauses under dis-
cussion. Suffice it to say, that the meaning is not 
apparent with a reading of all the clauses. And if 
the appellants beg indulgence for reading the 
whole policy to gather the meaning and construc-
tion they wish to imply, how is an assured, not 
trained in mass verbage or legal technicalities, to 
know what is meant. Even my worthy opponent, 
in his brief, page 9, representing the insurance 
company says, the whole contract should be read. 
But thinking better of it, he says in the very next 
sentence, that the whole policy need not be read 
because the two clauses are not inconsistent. I 
am feared lest the whole matter is become so. So 
plain are the clauses.

There is nothing in the “ farm form” clause 
permitting other insurance, which says, that for 
a greater amount than that permitted, the policy 
will be avoided. Yet it will be noticed, the stand-
ard policy prohibition says exactly that: the 
policy will be void if the assured have other in-
surance. (S. C. 50, line 36). Having waived that 
provision, the insurance beyond that permitted 
by the “ farm form” does not create a forfeiture. 
That a forfeiture is not intended is manifest by 
the failure to avoid the policy, and unconditional 
promise to pay.

The appellants point to the provision of the 
standard fire policy, to maintain their position 
that the policy was void for other insurance. But 
they forget, that that provision, was waived by 
their permission for other insurance in the “farm 
form” . Therefore, the policy should not be de-
clared void, if the company has not seen fit to 
have it so declared.

May I respectfully urge to your attention that
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since this glaringly apparent omission exists in 
respect of other insurance, the appellants have 
not omitted to make it plain in the clause taken 
up under Point II of their brief. There, the own-
er is conditioned to occupy the premises insured, 
and if he does not occupy the insured premises, 
the policy is void. Void—because a clause in the 
“ farm form” so says. But the “ farm form” does 
not say the policy will be void if there be more 
insurance than the form seeks to limit. The ap-
pellants wrongly revert to a provision of the 
policy which has been waived. The “ farm form” 
says (S. C. page 69, line 14)

“ The rate of premium at which this poli-
cy is written and the validity of this con-
tract depends on compliance with the stip-
ulated conditions. If it is intent to make 
any changes that will violate any of these 
conditions, permission must first be endors-
ed hereon, otherwise the entire policy will 
be void.”

But the “ conditions” the clause above set out, 
obviously refers to those beginning on page 
66 of the State of the Case, line 17; and those 
conditions mentioned under “ terms and condi-
tions”, page 62 of State of Case. But the permit 
for other insurance (S. C. 60) is outside of such 
conditions to be avoided. Therefore, even if the 
assured has other insurance, it does not avoid the 
policy or create a forfeiture. If the company so 
intended, it should have so stated in its clause 
permitting other insurance.

The citation from Kupersmith v. Delaware Ins. 
Co. page 10 of appellants’ brief is misleading in 
that no one will feel quarrelsome with a state-
ment that

“ The Court of law should enforce a con-
tract as it is written. ’ ’
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But the point is that to do so, the intent and 
meaning must be perfectly clear and understand-
able, especially when by its terms the contract is 
to be forfeited. Where it is ambiguous, then the 
construction which favors the validity of the poli-
cy, is superior to and desirable to that which fa-
vors forfeiture. The case just above mentioned 
concerns a clear violation about which there can 
be no confusion and difference of mind. It does 
not concern the question of other insurance.

On page 11 of the appellants ’ brief is cited the 
case of Mich. v. Corporation of Royal Exchange. 
The significant part of this comparison and cita-
tion is that the clause in the “ farm form” is no 
part of the standard policy and can not be made 
so by its acceptance by the Commissioner of 
Banking and Insurance. The authority of the 
Commissioner of Banking and Insurance is to 
approve supplemental contract or contracts, ex-
cept that the terms and conditions of such sup-
plemental contract.

‘i Shall in no case be inconsistent with or 
a waiver of any of the provisions or condi-
tions of the standard policy herein provided 
for.” Laws of 1931, Chapter 326, pages 
812-813.

The mere filing for approval with the Commis-
sioner of Banking and Insurance of any additional 
or supplemental appendage to the standard pol-
icy if inconsistent with the standard terms of the 
policy is at best unauthorized under our statute. 
The commissioner may approve only supplemen-
tal contracts but his powers are strictly limited 
by the act; and may only contain printed or writ-
ten forms of description and specification sched-
ules of the property covered, and any other mat-
ter necessary to clearly express all the facts and
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conditions of any particular risk. In  other words, 
the sole criteria is to he the Standard Fire Policy 
of New Jersey.

We are not urging the doctrine of <( verba char- 
torum fortius accipiuntur contra proferentem” . 
Appellants ’ brief page 11 and 12. The appellants 
themselves urge the doctrine beginning at the bot-
tom of brief page 12 in which they say that this 
doctrine is to be used only when the language is 
clear and unambiguous. We agree. But we in-
sist the language is not clear, is not unambiguous; 
therefore the doctrine is not applicable.

The citation from the case of Del Guidici v. Im-
porters & Exporters Ins. Co., 98 N. J. L. 436 cited 
by the appellants, page 11 of their brief is par-
ticularly in favor of our argument. It is plain 
that no different or other provisions can he made 
apart of a fire contract issued in this State. And 
where such is donef it is binding on the company 
only; not on the assured.

The cases cited by the appellants at the top of 
page 12 of their brief, are all conditions precisely 
stated which conditions were by the assured vio-
lated. Under such circumstances, a forfeiture 
must result.

The case of Vozne v. Springfield Fire, 165 N. 
J. L. 449 cited by the appellant in its brief page 
12 is also of violation of the condition definitely 
stated in the policy. The policy precisely states 
that a chattel mortgage avoids the policy. The 
company has an excellent reason for refusing to 
insure one whose property is encumbered by a 
chattel mortgage without its permission. In such 
a case, the existence of a chattel mortgage prior 
to the issuance of a policy means that the policy 
never became effective and if a chattel mortgage 
should be placed on the property after the is-
suance of a policy, the validity of the policy
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ceases. In any event, the company makes no bones 
about its unwillingness to insure mortgaged fur-
niture or stock, if I may put it that way.

The Vozne policy did not subsequently read, 
that it will pay the loss—any part of it—or any 
proportion of the loss—if the property insured 
be encumbered by a chattel mortgage. But the 
policy in suit prohibits other insurance, and sub-
sequently agrees to pay its proportion. Where is 
the applicability? The Vozne case holds accord-
ing to appellants excerpts: ‘ ‘ The policy provision 
is clear and unmistakable” Need more be said?

Answer to Defendants-Appellants Point 2.

The defendants-appellants ’ contention that the 
policies are void because the owner did not occupy 
the premises described in the policy is based upon 
a condition in the “ farm form” attached to the 
standard fire policy, in which reads as follows (S. 
C., 66, line 17):

“Farm Form Standard Condition Clauses.
(The following Standard Condition 

Clauses apply only to the designated items.
No. 1. Owner Occupancy: In considera-

tion of the reduced rate for which this pol-
icy is written it is hereby made a condition 
of this policy that the buildings hereby in-
sured under the 1, 5 item(s) of this policy 
are occupied by the owner of the premises 
herein described. * * *

It is agreed of course, that the owner did not 
occupy the dwelling house insured under the pol-
icies involved under this suit. But this condition 
of the “ farm form” is in direct conflict and is 
inconsistent with the terms and conditions of the 
standard policy. Lines 28, 29 and 30 of the stan-
dard policy (S . C. 52, lines 9, 10, 11) permitte



25

the property insured to be occupied either by the 
owner or a tenant and read as follows:

“ This entire policy, unless otherwise pro-
vided by agreement endorsed hereon or 
added hereto, shall be void if a building 
herein described, whether intended for oc-
cupancy by owner or tenant be or become va-
cant or unoccupied and so remain for ten 
days.”

By the statute of 1931 mentioned supra, the 
standard policy terms, as contained within lines 
1 to 112, as mentioned, are the only terms and 
conditions which may be binding on the assured, 
and no other or different terms and conditions. 
Our Court in the case of Corlies v. Westchester 
Fire, supra, held that:

“ What the effect of this provision (Placi- 
tum II of section 77) of the act of One 
Thousand Nine Hundred and Twelve, P. L. 
pg. 524) is, leads to the inquiry whether or 
not the facts or conditions imposed by the 
“ farm form” are inconsistent with, or a 
waiver of, any of the provisions or condi-
tions of the said policy, and if this should 
prove to be the case, then such provisions 
or conditions, of the “ farm form” , as are 
inconsistent with or a waiver must be treat-
ed as a nullity. Is, therefore, the provision 
in the “ farm form”, ‘if the building be or 
become vacant or unoccupied, except in ac-
cordance with the conditions of this policy, 
the entire policy is void,’ inconsistent with 
or a waiver of the provisions or conditions 
of the standard policy, which provides that 
the ‘entire policy, unless otherwise provided 
by agreement endorsed thereon or added 
thereto, shall be void, if a building therein 
described, whether intended for occupancy 
by the owner or tenant be or become unoc-
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cupied or vacant, and so remain for ten 
days.’ ”

Now, if the standard form policy states that 
the premises may be occupied by the owner or ten-
ant, and the ‘‘farm form” provides that the owner 
must occupy the premises, then, the inconsistency 
is notoriously apparent and consequently void, 
and not binding on the assured.

A further inconsistency between the “ farm 
form” and the standard policy condition is con-
tained in lines 11, 20 and 21 of the standard pol-
icy. (S . C., page 50, lines 36, 37, 38; page 51, lines 
23, 24, 25, 26, 27) read as follows:

‘ ‘ This entire policy unless otherwise pro-
vided by agreement endorsed hereon or 
added hereto, shall be void if *  * * any 
change other than by the death of an as-
sured, take place in the interest, title or 
possession of the subject of insurance (ex-
cept change of occupants without increase 
of hazard) * * *.”

Here again is an indication that it permits 
the premises to be occupied by owner or tenant 
and permits a change of such occupancy where 
the hazard is not increased. The condition in the 
‘‘farm form” which would tend to restrict the oc 
cupancy of the owner is inconsistent with the 
standard policy terms and is therefore, as was 
said in the Corlies case—a waiver and must there 
fore be treated as a nullity.

The appellants place much stress on the ac 
that the rate was reduced in consideration of e 
“ owner occupancy” . That argument would ea 
good one were it not for the fact that the purpose 
sought to be accomplished is not permissible an 
der our laws. I do not believe, citations neces 
sary to prove that that which the laws or i
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and prohibits cannot be made lawful because the 
company allows a lower or reduced rate to the as-
sured in consideration.

My worthy opponent in his brief, pages 14 and 
15 assumes that the violation of this particular 
clause is a warranty violation and cites cases to 
prove that “ provisions relating to the use and oc-
cupancy of the assured premises are warranties ’ 
But the argument is inapplicable in this case. 
First, because the use and occupancy of the dwell-
ing has not been changed. They are occupied ac-
cording to the uses for which they were construct-
ed and represented in the insurance contract. Cor- 
lies v. Westchester, supra. Hampton v. Hartford 
Fire, 65 N. J. L. 265.

What the appellants mean by a warranty viola-
tion would be a violation which would concern a 
different use of the premises than that for which 
they were constructed; or that the premises were 
differently used than that which was contemplated 
by the warranty description in the policy. But 
the fact that the owner did not occupy the prem-
ises and that they were occupied by a tenant is 
not a violation of the use and occupancy, as the 
cases cited would tend to indicate. If a building 
is insured as a dwelling house and is used as a 
store and dwelling house, the warranty is broken; 
because the use to which the premises were put 
was not contemplated by the parties under their 
insurance contract. And if used for dwelling pur-
poses a change of occupancy without the increase 
of hazard is no violation of any warranty in the 
use and occupancy of the premises.

The appellants on page 16 of their brief attempt 
to overcome the inconsistency between the ‘ ‘ farm 
form” and the standard provisions as it relates 
to occupancy by the use of words “ whether in- 
ended for occupancy by owner or tenant” which
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appears in the standard form. The fact that 
these words are used does not leave “ open to the 
contracting parties the right to determine who 
shall occupy the insured premises.” The stan-
dard form, by statutory enactment controls that 
situation.

Clearly it is the intention that the standard pol-
icy shall permit the occupancy of the premises by 
either owner or tenant, the only thing to be guard-
ed against is an increase of hazard. And that 
which may increase the risk must relate to any 
change in the interest, title or possession of the 
building; but a change of occupancy or tenants is 
clearly permitted and is not considered a change 
of either interest, title or possession, for the pol-
icy specifically mentions “ except change of occu-
pants, without increase of hazard.”

The learned Trial Court found that the provis-
ions in the standard form were inconsistent with 
that in the “ farm form” concerning the occupants 
or the premises.

That these two clauses are inconsistent with 
each other is I believe amply demonstrated and 
should be construed in favor of the respondent- 
assured. But the trial Court found that the two 
clauses were inconsistent and therefore the terms 
in the standard policy were to control; and that 
the “ farm form” condition providing for “ owner 
occupancy” , was not binding on the assured. 
There was said in the Corlies case, above

“ This “ farm form” contains the follow-
ing condition:

‘If the dwelling be or becomes vacant or 
unoccupied, except in accordance with the 
conditions of this policy, the entire policy 
is void.’

It is important to mention here that none 
of the above recited conditions is to be
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found in the standard form policy. The lat-
ter contains this provision:

‘This entire policy, unless otherwise pro-
vided by agreement endorsed hereon or add-
ed hereto, shall be void if * * * a building 
herein described, whether intended for oc-
cupancy by owner or tenant, be or become 
vacant or unoccupied and so remain for ten 
days.9

The Act of 1912 (P. L. p. 524), amenda-
tory of the Act of 1902, entitled “ An act to 
provide for the regulation and incorpora-
tion of insurance companies and to regulate 
the transaction of insurance business in this 
state” (Comp. Stat. p. 2862), by section 7, 
placitum 3, among other things, provides :

‘Any policy issued contrary to the provis-
ions of this section shall nevertheless be 
binding upon the company issuing the 
same.’ ”

It is therefore urged that the Trial Court be 
sustained in holding that the provision of the 
“farm form” was inconsistent with those in the 
standard fire policy.

Summary.

The respondent urges the affirmation of the de-
cision reached, by the learned Trial Judge upon 
the following grounds :

1. The permission for other insurance in the 
farm form” is a waiver of the prohibition in 

the standard policy.
{ 2. The permission for other insurance in the 

farm form” is not binding on the insured be-
cause inconsistent with and contrary to the stan-
dard policy prohibitions.



Therefore, having waived the prohibition, and 
given permission, which permission is itself bind-
ing only on the company, the insured is not bound 
by either provision or condition.

3. If the prohibition in the standard policy is 
considered together with the pro rata or contri-
bution clause of the standard policy, together with 
the permission of the “ farm form” the ambi-
guity arising therefrom should be construed in 
favor of the assured.

4. The permission for other insurance in the 
“ farm form” is itself so ambiguous that it should 
be construed in favor of the assured.

5. The permission for other insurance in the 
“ farm form” is ambiguous as to the amount of 
other concurrent insurance and should be con-
strued in favor of the assured.

6. The “ farm form” permission for other in-
surance, does not say the policy will be void if the 
other insurance is in excess of that permitted by 
the “ farm form” . And therefore the policy 
should not be declared void.

7. The “ owner occupancy” clause being in-
consistent with the standard policy is not binding 
on the assured and is to be treated as a nullity.

8. The “ owner occupancy” clause is ambigu-
ous when considered with the standard policy pro-
visions, and therefore to be construed in favor of 
the assured.

9. The Commissioner of Banking and Insur-
ance has no right to approve any supplemental 
contract if its terms or conditions are inconsistent
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with that of the 112 lines of the standard fire in-
surance policy adopted by onr Legislature.

Conclusion.

For the reasons urged herein, under Point 1 and 
Point 2, it is submitted that the judgment in favor 
of the plaintiff and against the defendants be af-
firmed.

Respectfully submitted,

HENRY P. BROWN, 
Attorney for Plaintiff-Respondent.

Sa l v a t o r e  M u t i ,
Of Counsel.
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