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LOCAL PUBLIC AND PUBLIC SCHOOL 
CONTRACTS LAWS 

Authority 

N.J.S.A. 18A:18A-49.2, and 40A:ll-9 and 37.1. 

Source and Effective Date 

R.2006 d.179, effective Aprill9, 2006. 
See: 37 N.J.R. 4601(a), 38 N.J.R. 2119(b ). 

Chapter Expiration Date 

In accordance with N.J.S.A. 52:14B-5.1c, Subchapter 5, Qualified 
Purchasing Agents, expires on October 8, 2013. See: 45 N.J.R. 984(a). 

In accordance with N.J.S.A. 52:14B-5.1c, Subchapters 1, 2, 3, 4, 6, 7, 
8, and 9, and Appendices A, B, and C, expire on October 16, 2013. See: 
45 N.J.R. 1205(a). 

Chapter Historical Note 

Chapter 34, Capital Budget Manual, was adopted as R.l970 d.l13, 
effective September 21, 1970. See: 2 N.J.R. 61(c), 2 N.J.R. 81(b). 

Chapter 34, Capital Budget Manual, was repealed by R.1978 d.322, 
effective September 14, 1978. See: 10 N.J.R. 416(d). 

Chapter 34, Local Public Contracts, was adopted as new rules, and 
Subchapter 7, Cooperative Pricing and Joint Purchasing Systems, was 
recodified from N.J.A.C. 5:30-17 by R.1990 d.595, effective December 
3, 1990. See: 22 N.J.R. 724(a), 22 N.J.R. 3639(a). 

Subchapter 7, Cooperative Pricing and Joint Purchasing Systems, was 
repealed and Subchapter 7, Cooperative Pricing and Joint Purchasing 
Systems, was adopted as new rules by R.1992 d.401, effective October 
5, 1992. See: 24 N.J.R. 2667(a), 24 N.J.R. 3529(a). 

Pursuant to Executive Order No. 66(1978), Chapter 34, Local Public 
Contracts, was readopted as R.1995 d.633, effective November 8, 1995. 
See: 27 N.J.R. 3259(a), 27 N.J.R. 4885(b). 

Pursuant to Executive Order No. 66(1978), Chapter 34, Local Public 
and Public School Contracts Laws, was readopted as R.2000 d.485, 
effective November 6, 2000, and Subchapter 4, Change Orders and 
Open-End Contracts, was recodified as N.J.A.C. 5:30-11 and Subchapter 
5, Certification of Funds and Applicable Accounting Procedures, was 
recodified as N.J.A.C. 5:30-5 by R.2000 d.485, effective December 4, 
2000. See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

Subchapter 5, Qualified Purchasing Agents and Increasing the 'Bid 
Threshold, was adopted as new rules by R.2002 d.17, effective January 
22, 2002. See: 33 N.J.R. 1994(a), 34 N.J.R. 524(a). 

Chapter 34, Local Public and Public School Contracts Laws, was 
readopted as R.2006 d.179, effective April19, 2006. See: Source and 
Effective Date. See, also, section annotations. 

Subchapter 5, Qualified Purchasing Agents and Increasing the Bid 
Threshold, was repealed by special adoption, and Subchapter 5, Quali­
fied Purchasing Agents, was adopted as special new rules by R.2012 
d.092, effective April 11, 2012 (to expire April 11, 2013). See: 44 
N.J.R. 1564(a). 

In accordance with N.J.S.A. 52:14B-5.1b, Chapter 34, Local Public 
and Public School Contracts Laws, was scheduled to expire on April 19, 
2013. See: 43 N.J.R. 1203(a). 
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SUBCHAPTER 1. GENERAL PROVISIONS AND 
DEFINITIONS 

5:34-1.1 Application and compliance 

(a) Unless specifically stated to the contrary, the rules in 
this chapter apply to all local government agencies that are 
encompassed by the definition of contracting unit in N.J.S.A. 
40A:ll-2(1), and by all boards of education meeting the 
definition of board of education in N.J.S.A. 18A:18A-2a by 
whatever name called. 

(b) Every governing body, chief executive officer, or chief 
school administrator shall take reasonable steps to provide 
training so that all officials and employees responsible for the 
administration of public contracts are aware of and are able to 
comply with the requirements of the law and these rules. 

(c) These rules are adopted by the Director of the Division 
of Local Government Services after consultation with the 

COMMUNITY AFFAIRS 

Commissioner of Education pursuant to N.J.S.A. 40A:ll-
37.1 and 18A:18A-49.2. 

(d) Public housing authorities that operate subject to the 
authority of the U.S. Departtn.ent of Housing and Urban 
Development will adhere to procurement procedures which 
reflect N.J.S.A. 40A:ll-1 et seq. and related rules, provided 
that procurements conform to applicable Federal law and the 
standards required therein and to 24 CFR 85.36(b) that 
requires where both State and Federal law encompass the 
same procurement, the stricter or more limiting procedure 
which encourages competition shall be used. 

Amended by R.2000 d.485, effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

Rewrote the section. 

5:34-1.2 Definitions 

The following words and terms, as used in this chapter, 
shall have the following meanings, unless the context in­
dicates otherwise: 

"Aggregate" or "aggregation" means the sums expended or 
to be expended for the provisions or performance of any 
goods or services in connection with the same immediate 
purpose or task, or the furnishing of similar goods or services, 
during the same contract year through a contract awarded by 
a contracting agency. 

"Bid threshold" means the dollar amount set in N.J.S.A. 
40A:ll-3, and in N.J.S.A. 18A:l8A-3, above which a con­
tracting unit shall advertise for and receive sealed bids. 

''Board of education" means and includes the board of edu­
cation of any local school district, consolidated school district, 
regional school district, educational services commission, 
county special services school district, county vocational 
school and any other board of education or other similar body 
other than the State Board of Education, the Commission on 
Higher Education or the Presidents' Council, established and 
operating under the provisions of Title 18A of the New Jersey 
Statutes and having authority to make purchases and to enter 
into contracts for the provision or performance of goods or 
services. The term "board of education" also shall include the 
board of trustees of a charter school established under P .L. 
1995, c.426 (N.J.S.A. 18A:36A-1 et seq.). 

"Competitive contracting" means the method described in 
N.J.S.A. 40A:ll-4.1 et seq. and 18A:18A-4.1 et seq. of con­
tracting for specialized goods and services in which formal 
proposals are solicited from vendors. 

"Concession" means the granting of a license or right to act 
for or on behalf of the contracting unit, or to provide a service 
requiring the approval or endorsement of the contracting unit, 
and which may or may not involve a payment or exchange, or 
provision of services by or to the contracting unit. 

"Contract" means any agreement, including, but not lim­
ited to, a purchase order or a formal agreement, which is a 
legally binding relationship enforceable by law, between a 

Supp. 5-20-13 34-2 · · Next Page is 34-2.1 

u 

u 



LOCAL PUBLIC CONTRACTS 

vendor who agrees to provide or perform goods or services 
and a contracting unit which agrees to compensate a vendor, 
as defmed by and subject to the terms and conditions of the 
agreement. A contract also may include an arrangement 

5:34-1.2 

whereby a vendor compensates a contracting unit for the 
vendor's right to perform a service, such as, but not limited 
to, operating a concession. 

Next Page is 34-3 34-2.1 Supp. 5-20-13 
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"Contracting agent" means the governing body of a con­
tracting unit or its authorized designee that has the power to 
prepare the advertisements, to advertise for and receive bids 
and, as permitted by law, to make awards for the contracting 
unit in connection with contracts. 

"Contracting unit" means: any county; municipality; 
school district; or any board, commission, committee, au­
thority or agency, which is not a State board, commission, 
committee, authority or agency, and which has administra­
tive jurisdiction over any district project, or facility, included 
or operating in whole or in part, within the territorial 
boundaries of any county or municipality which exercises 
functions which are appropriate for the exercise by one or 
more units of local government, and which has statutory 
power to make purchases and enter into contracts awarded 
by a contracting agent for the provision or performance of 
goods or services. 

"Contract year" means the period of 12 consecutive 
months following the award of a contract. 

"Director" means the Director of the Division of Local 
Government Services in the Department of Community 
Affairs. 

"Division" means the Division of Local Government Ser­
vices in the Department of Community Affairs. 

"Extraordinary unspecifiable services" or "EUS" means 
services which are specialized and qualitative in nature 
requiring expertise, extensive training and proven reputation 
in the field of endeavor. 

"Goods and services" or "goods or services" means any 
work, labor, commodities, equipment, materials, or supplies 
of any tangible or intangible nature, except real property or 
any interest therein, provided or performed through a con­
tract awarded by a contracting agent, including goods and 
property subject to N.J.S.A. 12A:2-101 et seq. 

"Governing body" means: the governing body of the 
county, when the purchase is to be made or the contract is 
to be entered into by, or in behalf of, a county; the 
governing body of the municipality, when the purchase is to 
be made or the contract is to be entered into by, or on 
behalf of, a municipality; a board of education, when the 
purchase is to be made or the contract is to be entered into 
by, or on behalf of, a school district; or any board, commis­
sion, committee, authority or agency of the character de­
scribed in definition of contracting unit. 

"Lowest price" means the least possible amount that 
meets all requirements of the request of a contracting agent. 

"Lowest responsible bidder or vendor" means the bidder 
or vendor: 

1. Whose response to a request for bids offers the 
lowest price and is responsive; and 

5:34-1.2 

2. Who is responsible. 

"Multi-year contract" means a contract or other agree­
ment operating in excess of 12 consecutive months. 

"Official newspaper" means any newspaper designated by 
the contracting unit pursuant to N.J.S.A. 35:1-1 et seq. 

"Purchase" means a transaction, for a valuable consider­
ation, creating or acquiring an interest in goods, services and 
property, except real property or any interest therein. 

"Purchase order" means a document issued by the con­
tracting agent authorizing a purchase transaction with a 
vendor to provide or perfonn goods or services to the 
contracting unit, which, when fulfilled in accordance with 
the terms and conditions of a request of a contracting agent 
and other provisions and procedures that may be established 
by the contracting unit, will result in payment by the con­
tracting unit. 

"Purchasing agent" means the individual duly assigned 
the authority, responsibility, and accountability for the pur­
chasing activity of the contracting unit, and who has such 
duties as are defined by an authority appropriate to the 
form and structure of the contracting unit; or in the case of 
a board of education, the secretary, business administrator 
or the business manager of the board of education duly 
assigned the authority, responsibility and accountability for 
the purchasing activity of the board of education and having 
the power to prepare advertisements, to advertise for and 
receive bids and to award contracts as permitted by N.J.S.A. 
18A:18A-1 et seq., but if there be no secretary, business 
administrator or business manager, such officer, committees 
or employees to whom such power has been delegated by 
the board of education. 

"Professional services" means services rendered or per­
formed by a person authorized by law to practice a recog­
nized profession, whose practice is regulated by law, and the 
performance of which services requires knowledge of an 
advanced type in a field of learning acquired by a prolonged 
formal course of specialized instruction and study as distin­
guished from general academic instruction or apprenticeship 
and training. Professional services may also mean services 
rendered in the provision or performance of goods or 
services that are original and creative in character in a 
recognized field of artistic endeavor. 

"Public works" means building, altering, repamng, im­
proving or demolishing any public structure or facility con­
structed or acquired by a contracting unit to house local 
government or school district functions or provide water, 
waste disposal, power, transportation (but not the contract­
ing for transportation services), and other public infrastruc­
tures. 

"Remaining amount" means the value of similar goods 
and services that are needed for the remainder of the 
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current contract year, plus those similar goods and services 
to be needed in the subsequent contract year. 

"Responsible'' means able to complete the contract in 
accordance with its requirements, including, but not limited 
to, requirements pertaining to experience, moral integrity, 
operating capacity, financial capacity, credit, and workforce, 
equipment, and facilities availability. 

"Responsive" means conforming in all material respects 
to the terms and conditions, specifications, legal require­
ments, and other provisions of the request. 

"Service or services" means the performance of work, or 
the furnishing of labor, time, or effort, or any combination 
thereof, not involving or connected to the delivery or owner­
ship of a specified end product or goods or a manufacturing 
process. Service or services may also include an arrangement 
in which a vendor compensates the contracting unit for the 
vendor's right to operate a concession. 

Repeal and New Rule, R.2000 d.485. etlective Deeember 4, 2000. 
See: 32 N.J.R. 3237(a), 32 NJ.R. 43110(a). 

Seccion was ''Contracts through State agency". 
Amended by R.2002 d.l7, effective January 22. 2002. 
See: 33 NJ.R. 1994(a), 34 NJ.R. 524(a). 

Added "Multi•year contract" and "Remaining amount". 

SUBCHAPTER 2. EXTRAORDINARY 
UNSPECIFIABLE SERVICES 

5:34-2.1 Use or extraordinary unspeeifiable services 
N.J.S.A 40A:ll-S(l)(a)ii and 18A:18A-Sa(2) permit 

contracting units to award contracts without competitive 
bidding for extraordinary unspecifiable services. The appli­
cation of this exception for extraordinary unspecifiable ser­
vices shall be construed narrowly in favor of open competi· 
tive bidding wherever possible. 

Amended by R.2000 d.485, effective Da:ember 4, 2000. 
See: 32 NJ.R. 3237(a), 32 N.J.R. 4300(a). 

Rewrote the section. 

5:34-2.2 General requirements limiting the use or the 
exception 

(a) The assertion that the service can only be provided by 
a single contractor ("sole source") shall not be sufficient to 
justify avoidance of competitive bidding as an extraordinary, 
unspecifiable service (hereinafter referred to as BUS). 

(b) The fact that the service is in the nature of a person­
al, human, social or training services contract, or includes 
within its description such terms as "technical," "manage­
ment," "consultant," or similar descriptions suggesting some 
special nature shall not in itself be sufficient to utilize this 
exception. The need for expertise, extensive training and 
proven reputation in the field of endeavor must be critical 
and essential to the project, and not merely a desire to have 
a reliable job performed. 

Supp. 1-22-02 
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(c) The services must be of such a qualitative nature that 
the performance of the services cannot be reasonably de­
scribed by written specifications. However, services previous­
ly bid or generally characterized as being of a continuous 
ongoing nature shall be subject to the presumption that such 
services may not be classified as an BUS, unless a contract­
ing unit can demonstrate in writing its inability to prepare 
written specifiCations describing the qualitative nature of the 
performance of the services required. If written specifica­
tions can be prepared describing the qualitative nature of 
the performance of the services, then they shall be so 
written, but notwithstanding that the other criteria of the 
definition may be met. Contracting unit officials might also 
consider the use of competitive contracting pursuant to 
N.J.S.A. 40A:4.1(k) or 18A:18A-4.1(k). 

(d) Services that meet the requirements of BUS may not 
be combined with other work in a contract which is predom­
inantly characterized as being a biddable activity so as to 
avoid the necessity of bidding for the work which in its own 
right is subject to competitive bidding. 

(e) No firm, having been previously retained under this 
exception to study, survey or prepare specifications for a 
given system, function or equipment, may be selected with­
out competitive bidding to operate, implement or provide 
any material or services on the basis of intimate or special-

. ized knowledge acquired as a result thereof. Appropriate 
care shall be taken so that such a firm is not authorized to 
participate in competitive bidding or competitive contracting 
if its earlier participation would give it unfair advantage. 

Amended hy R.2000 d.485, effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

Rewrote (c) and (e). 

C8111e Notes 

Reinsurance portion of county's insurance agreement was under 
"extraordinary, unspecifiable services" exception to bidding require­
ments. l.ocal 1081 of Communi<:alions Workers of America, AFL­
CIO v. Es.o;ex County, 255 N.J.Super. 671, 60S A.2d 1154 (A.D.I992). 

County's purchase of insurance and consukant services was under 
"extraordinary, unspecitiable services" exception to bidding require­
ments. Local 1081 of Communications Workers of America, AFL­
CIO v. Essex County, 255 N.J.Super. 671, 60S A.2d 1154 (A.D.1992). 

5:34-2.3 Procedures for implementation of the exception 

(a) If the estimated cost or price exceeds the 15 percent 
of the bid threshold of N.J.S.A 40A:ll-6.la or 
18A:18A-37a, quotations as to the cost or price must be 
solicited by the contracting agent whenever practicable, and 
the contract shall be awarded in accordance with the re­
quirements of N.J.S.A. 40A:ll-6.1a or 18A:18A-37a. 
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(b) Before the governing body awards a contract under 
the EUS provisions which exceeds the bid threshold estab­
lished in accordance with N.J.S.A. 40A:ll-6.lb or 
18A:18A-37b, a designated administrative official of the 
contracting unit must file a certificate with the governing 
body clearly describing the nature of the work to be done, 
stating that it is not reasonably possible to draft specifica­
tions, describing the informal solicitation of quotations, and 
describing in detail why the contract meets the provisions of 
the statute and these rules. A mere recitation of the lan­
guage in the statute shall not be sufficient for this purpose. 
A standard certification format is available from the Divi­
sion of Local Government Services and must be utilized. 
The certification must be kept with the resolution awarding 
the contract. 

(c) The governing body, in addition to stating the sup­
porting reasons for its action in the resolution awarding the 
contract, shall place a notice of the action in an official 
newspaper pursuant to N.J.S.A. 40A:ll-5(l)(a) and 
18A: lSA-5( a)(2). 

Amended by R.2000 d.485, effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

Changed N.J.S.A. references throughout; in (a), substituted "15 
percent of the bid" for "informal quotation" following "exceeds the"; 
and rewrote (c). 

Case Notes 

County's purchase of insurance and consultant services was under 
"extraordinary, unspecifiable services" exception to bidding require­
ments. Local 1081 of Communi,:ations Workers of America, AFI.r 
CIO v. Essex County, 255 N.J.Super. 671, 605 A.2d 1154 (A.D.I992). 

Reinsurance portion of county's insurance agreement was under 
"extraordinary, unspecifiable services" exception to bidding require­
ments. Local '1081 of Communications Workers of America, AFI.r 
CIO v. Essex County, 255 N.J.Super. 671, 605 A.2d 1154 (A.D.I992). 

5:34-2.4 (Reserved) 
Repealed by R.2000 d.485, effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

Section was "Examples for purposes of guidance". 

SUBCHAPTER 3. CERTAIN LEASES OF 
EQUIPMENT AND SERVICE AGREEMENTS 
BEYOND THE FISCAL YEAR 

5:34-3.1 Duration of contract 

(a) Leases (which term includes rental agreements) and 
service agreements for items authorized by N.J.S.A. 
40A:ll-15(7) and 40A:ll-15(15) or N.J.S.A. 18A:l8A-42(f) 
shall not be renewed or extended beyond the number of 
years set forth in each such statutory provision. The specifi­
cations for rebidding after the maximum number of years 
should not require that the equipment be in the possession 
or service of the contracting unit. 

5:34-3.3 

(b) Such leases and service agreements may be written 
for any period of time not to exceed the maximum statutory 
period, or for shorter periods with provision for renewal at 
the option of the contracting unit, provided that such renew­
al shall not cause the cumulative length to exceed the 
permitted length of time. Such renewals may be authorized 
only by resolution of the governing body. 

Amended by R.2000 d.485, effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

Rewrote (a); and in (b), substituted "permitted length of time" for 
"maximum allowable statutory period" at the end of the first sentence. 

5:34-3.2 Application of bidding requirements 

(a) All multi-year contracts, including all multi-year leas­
es and multi-year leases with option to purchase, which are 
authorized under N.J.S.A. 40A:ll-15(7), 40A:ll-15(15) or 
18A:l8A-42(f), and other multi-year contracts subject to 
N.J.S.A. 40A:ll-15 and 18A:18A-42 for the procurement of 
goods or services shaH be subject to competitive bidding if 
the cumulative amount to be expended during the duration 
of the multi-year lease or contract exceeds the threshold for 
competitive bidding for the contracting unit. 

(b) Change orders to reflect price increases shall not be 
required for purchases that are part of a contract where the 
bid specifications included provisions for price changes 
based on an objective benchmark not under the direct 
control of the supplier. 

(c) Leases of textbooks and services incidental thereto 
may be made, negotiated or awarded by a board of edu­
cation without public advertising for bids. 

Amended by R.2000 d.485, effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

Rewrote the section. 
Amended by R.2002 d.l6, effective January 22,2002. 
See: 33 N.J.R. '1993(a), 34 NJ.R. 523(b). 

Rewrote (a). 

5:34-3.3 Option to purchase, prohibitions, cancellation 
clause 

(a) In addition to providing for the use of equipment 
during the period of the lease, the lease may provide for 
rental payments to be credited towards the purchase price 
for purpose of acquisition of the equipment if the contract­
ing unit, at its sole option, decides to buy the equipment, 
and said option was included in the original specifications 
and in the original contract. 

(b) Leases shall not, however, provide for the acquisition 
of ownership at the beginning of the lease term, with 
installment payments to be made thereafter. 

(c) If the contracting unit anticipates that a lessor may 
desire to assign its right to receive lease payments to an 
outside non-contractual third party, provision for such as­
signment must have been permitted by the lease specifica­
tions and be included in the lease agreement, and the lessee 
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must be notified in writing by the lessor before payments 
may be made to a third party pursuant to such an assign­
ment. 

(d) While N.J.S.A. 40A:ll-15 and ISA:ISA-42 authorize 
lease arrangements, such contractual arrangements must 
contain a clause making them subject to the availability and 
appropriation annually of sufficient funds as may be re­
quired to meet the extended obligation, or contain an 
annual cancellation clause. 

Amended by R.2000 d.48S, effec.1ive December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

In (c), substituted "If the contrc~eting unit anticipates that a lessor 
may desire" for "In instances in which a les.'iOr desires" at the begin· 
ning; and in (d), changed N.J.S.A. reference. and deleted a l'ormer 
second sentence. 

5:34-3.4 Equipment changes 

(a) Equipment leased shall not be expanded, upgraded or 
otherwise materially changed or increased in cost during the 
term of the lease without competitive bidding, except as 
follows: 

1. Equipment changes which were specifically de­
scribed, either by itemization or by performance stan­
dards, in the original bidding specifications and for which 
alJ bidders were requested to submit bid proposals, when 
in accordance with a formal written plan of time-phased 
expansion, prepared prior to solicitation of bids, and when 
the bid proposals for such changes were considered in the 
determination of the successful bidder; or 

2. An item of equipment which is discontinued by the 
vendor may be replaced with a comparable model which 
performs the same or increased workload provided that 
neither the workload nor the cost exceeds that specified in 
the original contract or the plan of expansion referred to 
in (a)1 above. 

(b) Any such changes made in accordance with this sec­
tion shall be made by an amendatory contract and the 
procedure followed shall be in compliance with the regula­
tions regarding change orders. 

Amended by R.2000 d.48S. effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 NJ.R. 4300(a). 

In (a) I, inserted "bid" following "submit". 

SUBCHAPTER 4. ADMINISTRATION OF 
COMPETITIVE CONTRACflNG PROCESS 

Authority 

N.J.S.A. 40A: 11-37.1 and I SA: ISA-49.2. 

Source and Effective Dale 

R.2002 d.l7, effective January 22. 2002. 
See: 33 NJ.R. 1994(a), 34 N.J.R. 524(a). 

Supp. 1-22..02 
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5:34-4.1 Definitions 

The following words and terms, as used in this subchap­
ter, shall have the following meanings, unless the context 
clearly indicates otherwise. 

"Administrator" means: 

1. In the case of a municipality, a municipal adminis­
trator appointed pursuant to N.J.S.A. 40A:9-136 and 
N.J.S.A. 40A:9-137; a business administrator, a municipal 
manager or a municipal administrator appointed pursuant 
to the Optional Municipal Charter Law, P.L. 1950, c.210 
(N.J.S.A. 40:69A-l et seq.); or a municipal manager 
appointed pursuant to the municipal manager form of 
government law. N.J.S.A. 40:79-1 et seq.; 

2. In the case of a county, an individual appointed 
pursuant to N.J.S.A. 40A:9-42, 40:41A-42, 40:41A-47, or 
40:41A-82; or 

3. In the case of an authority as defined in the Local 
Authorities Fiscal Control Law, P.L. 1983, c.313 (N.J.S.A. 
40A:SA-1 et seq.), a full time professional employee of 
the authority found by the governing body to possess the 
experience and skill necessary to properly administer the 
competitive contracting process. 

4. In the case of a school district, the administrator 
shall be defined pursuant to N.J.S.A. 18A:18A-4.3b. 

"Authorized agent" means a qualified purchasing agent, 
legal counsel, or administrator of a contracting unit using 
competitive contracting in accordance with this subchapter. 

5:34-4.2 Model evaluation criteria 

(a) The following, as appropriate to individual circum­
stances, shall be used as criteria for evaluating requests for 
proposals (RFPs) under the competitive contracting process 
described in N.J.S.A. 40A:l1-4.1 et seq. and 18A:18A-4.1 et 
seq. These criteria are not intended to be limiting or all­
inclusive, and they may be adapted or supplemented in 
order to meet a contracting unit's individual needs as com­
petitive contracting may dictate. No criteria shall unfairly or 
illegally discriminate or exclude otherwise capable vendors. 

34-6 

1. Technical criteria: 

i. Proposed methodology: 

(1) Does the vendor's proposal demonstrate a 
clear understanding of the scope of work and related 
objectives? 

(2) Is the vendor's proposal complete and respon­
sive to the specific RFP requirements? 

(3) Has the past performance of the vendor's pro­
posed methodology been documented? 

( 4) Does the vendor's proposal use innovative 
technology and techniques? 

Next Page is 34-6.1 
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ii. Are sound environmental practices such as recy­
cling, energy efficiency, and waste reduction used? 

2. Management criteria: 

i. Project management: 

(1) How well does the proposed scheduling 
timeline meet the contracting unit's needs? 

(2) Is there a project management plan? 

ii. History and experience in performing the work: 

(1) Does the vendor document a record of re­
liability of timely delivery and on-time and on-budget 
implementation? 

(2) Does the vendor demonstrate a track record of 
service as evidenced by on-time, on-budget, and con­
tract compliance performance? 

(3) Does the vendor document industry or pro­
gram experience? 

(4) Does the vendor have a record of moral in­
tegrity? 

iii. Availability of personnel, facilities, equipment 
and other resources: 

(1) To what extent does the vendor rely on in­
house resources vs. contracted resources? 

(2) Are the availability of in-house and contract 
resources documented? 

iv. Qualification and experience of personnel: 

(1) Documentation of experience in performing 
similar work by employees and when appropriate, 
sub-contractors? 

(2) Does the vendor make use of business capa­
bilities or initiatives that involve women, the dis­
advantaged, small and/or minority owned business 
establishments? 

(3) Does the vendor demonstrate cultural sensi­
tivity in hiring and training staff? 

3. Cost criteria: 

i. Cost of goods to be provided or services to be 
performed: 

(1) Relative cost: How does the cost compare to 
other similarly scored proposals? 

(2) Full explanation: Is the price and its com­
ponent charges, fees, etc. adequately explained or 
documented? 

ii. Assurances ofperformance: 

(1) If required, are suitable bonds, warranties, or 
guarantees provided? 

5:34-4.3 

(2) Does the proposal include quality control and 
assurance programs? 

iii. Vendor's financial stability and strength: 

(1) Does the vendor have sufficient financial re­
sources to meet its obligations? 

5:34-4.3 Opening and evaluating proposals and 
awarding competitive Contracts 

(a) The request for proposals document shall state the time 
and place for receiving and opening the proposals, and shall 
specify the criteria that will be used to evaluate proposals. 

(b) At the time and place proposals are due, the names of 
all the vendors and the price of their respective proposals 
shall be announced in public. Prior to opening such proposals, 
the authorized agent shall, if not provided as part of the 
request for proposals document, describe the specific weight­
ing of any evaluation criteria, which may be used for evalu­
ating the proposals. 

(c) The evaluation of request of proposals shall be subject 
to the following requirements: 

1. The request for proposals document shall state the 
criteria for evaluating the proposals. 

2. Where not otherwise required to do so by other 
applicable Federal, State and local regulations, the au­
thorized agent may appoint a committee to assist in the 
evaluation of the proposals. Committees shall be subject to 
the following requirements: 

i. If a committee is to be used, the names of the 
individuals who serve as committee members shall not 
be publicly disclosed until the evaluation report is pre­
sented to the governing body. Committee members shall 
be familiar with the need for the goods to be provided or 
the services to be performed in the request for proposals. 

ii. Committee members may conduct their work 
separately or together. 

iii. While a member of the governing body is not 
required to be a committee member, no more than one 
less than the majority of the current membership of the 
governing body may serve on a committee. 

iv. The committee may use advisors, as it deems 
necessary to give opinions on evaluating proposals, 
except that the advisors shall be subject to the provisions 
of (e) below. The names of such advisors shall be 
included in the report submitted to the governing body. 

v. Meetings of the committee are advisory in nature 
and are not subject to the Open Public Meetings Act, 
N.J.S.A. 10:4-1 et seq. 

3. At the option of the contracting unit, the request for 
proposals document may, after proposals are received and 
opened, but prior to completing the evaluation of the pro-
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posals, provide the opportunity for vendors to provide 
clarification regarding their submission. The presentation 
shall address only those matters specified by the contract­
ing unit. The presentation shall not be used for negotiation· 
of a contract contrary to law. 

(d) The process of establishing weighting criteria and 
evaluating proposals shall result in a finding that a specific 
proposal is the most advantageous, price and other factors 
considered, or that all proposals should be rejected. 

(e) Before reviewing any proposals, each person evaluat­
ing a proposal shall assess their own affiliations and financial 
interest and those of their families that relate to their duties as 
someone evaluating a proposal to ensure they do not have a 
conflict of interest. For these purposes, a person has a conflict 
of interest with a proposal if that person or spouse, parent, or 
child would be in violation of the Local Government Ethics 
Law, N.J.S.A. 40A:9-22.1 et seq., or the School Ethics Act, 
N.J.S.A. 18A:l2-21 et seq. as appropriate. Any person with a 
conflict of interest related to the competitive contracting 
proposal shall not participate in the evaluation process. 

(f) Prior to evaluating the proposals, each individual 
participating in the evaluation of a proposal shall execute a 
statement in accordance with (e) above certifYing they do not 
have a conflict of interest. Such statement shall reflect the 
provisions at (e) above, which relate to possible conflict of 
interest situations. This statement shall be filed with the 
authorized agent, prior to the beginning of the evaluation 
process. The certification shall be as follows: 

I hereby certifY that I have reviewed the conflict of interest 
standards in the Local Government Ethics Law or the School 
Ethics Act, as appropriate, and that I do not have a conflict of 
interest with respect to the evaluation of this proposal. I 
further certifY that I am not engaged in any negotiations or 
arrangements for prospective employment or association with 
any of those submitting proposals or their parent or subsidiary 
organization. 

5:34-4.4 Use of competitive contracting for non-listed 
services 

(a) The authorized agent shall apply to the Director for 
approval to use the provisions of N.J.S.A. 40A:ll-4.1k and 
18A:l8A-4.1k requesting the use of competitive contracting 
for the operation, management, or administration of services 
not otherwise listed in N.J.S.A. 40A:ll-4.1a through j and 
18A:l8A-4.1a through j. The application shall be in letter 
form and shall provide the information reasonably required 
for the Director to respond to the request. If the Director finds 
that the subject matter of the application is consistent with the 
intent of the statutory provisions encouraging competitive 
contracting, then the Director shall approve the request. The 
Director may consider the level and characteristics of the 
service and competition in the market. Prior to submitting an 
application, an applicant may request to consult with the 
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Director or designee to review issues regarding a potential 
application. 

(b) Services that meet the requirements for procurement 
through competitive contracting may not be combined or 
included in a contract with other services which are required 
to be procured through competitive bidding so as to avoid the 
statutory obligation for the procurement of such other 
services through competitive bidding. 

5:34-4.5 (Reserved) 

Repealed by R.2006 d.l79, effective May 15, 2006. 
See: 37 N.J.R. 4601(a), 38 N.J.R. 2119(b). 

Section was "Use of competitive contracting for energy services". 

SUBCHAPTER 5. QUALIFIED PURCHASING AGENTS 

Law Reviews and Journal Commentaries 

Bidding on Public Construction Contracts. Michael S. Simon, 217 
N.J.L.J. 30 (2002). 

5:34-5.1 Qualified purchasing agent 

(a) An individual shall be considered a qualified pur­
chasing agent pursuant to N.J.S.A. 40A:ll-9.b to exercise the 
supplemental authority as set forth in N.J.S.A. 40A:ll-3 and 
40A:ll-4.3 or N.J.S.A. 18A:l8A-3 and 18A:l8A-4.3 upon 
meeting the criteria relevant to the individual as set forth in 
N.J.S.A. 40A:ll-9. 

(b) To meet the criteria of required training courses set 
forth in N.J.S.A. 40A:ll-9.b(5), an applicant shall success­
fully complete the following courses, provided by the Center 
for Government Services at Rutgers, the State University, by 
the Division of Local Government Services, or, with the ap­
proval of the director, an alternative State University or 
county college: 

1. Principles of Public Purchasing I; 

2. Principles of Public Purchasing II; 

3. · Principles of Public Purchasing III; 

4. Municipal Finance Administration, or either of the 
following courses: Municipal Finance Administration for 
Municipal Clerks, or Municipal Finance Administration for 
Purchasing Agents; and 

5. For individuals applying for a qualified purchasing 
agent certificate after June 30, 2013, Environmentally 
Preferable Procurement. 

(c) Applicants for a qualified purchasing agent examina­
tion and certification shall submit an application form avail­
able under the Professional Certification section on the Divi­
sion website (www.nj.gov/dcaldivisions/dlgs) to the Director. 
The application submission shall include proof(s) of meeting 
the requirements in N.J.S.A. 40A:ll-9 and as described as 
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part of the application form. Applications may be submitted 
at any time. At the discretion of the Director, additional docu­
mentation may be required upon receipt of an application. 
Upon meeting the requirements of law the applicant shall be 
issued a certificate as a qualified purchasing agent. 

5:34-5.2 Continuing education requirements 

(a) Renewal of a qualified purchasing agent certificate 
shall be required every three years, subject to the applicant's 
fulfillment of continuing education requirements and the sub­
mission of an application for renewal. 

1. Applicants shall obtain 20 continuing education con­
tact hours in subject areas of procurement procedures, of­
fice administrative/general duties, ethics, and information 
technology. 

2. Qualified purchasing agent certificates shall expire 
and be due for renewal according to the following sched­
ule: 

i. All qualified purchasing agent certificates issued 
prior to January 1, 2005, shall first expire and be due for 
renewal as of June 30, 2015, and every three years 
thereafter. 

ii. All qualified purchasing agent certificates issued 
on or after January 1, 2005, but prior to January 1, 2010, 
shall first expire and be due for renewal as of January 1, 
2016, and every three years thereafter. 

iii. All qualified purchasing agent certificates issued 
between January 1, 2010 and April 11, 2012 shall frrst 
expire and be due for renewal as of June 30, 2016, and 
every three years thereafter. All qualified purchasing 
agent certificates issued after April 11, 2012 shall frrst 
expire and be due for renewal either on June 30 or 
December 31, whichever is sooner, at least three years 
from when they are frrst issued, and every three years 
thereafter, except that no qualified purchasing agent 
certificate issued after April11, 2012 shall expire sooner 
than June 30, 2016. 

3. Renewal of qualified purchasing agent certificates 
shall be requested on the renewal form available under 
the Professional Certification section on the Division web­
site www.ni.gov/dca/divisions/dlgs, or an approved copy 
thereof. The form shall be submitted to the Director. 

4. An individual who holds a qualified purchasing 
agent certificate and allows such certificate to lapse by 
failing to renew shall be required to apply to take the 
qualifYing examination required pursuant to N.J.A.C. 5:34-
5.1(c), and pay the requisite fee for such application in 
order to obtain a new qualified purchasing agent certi­
fication, except that, when an individual applies within six 
months of the expiration of the certificate or later with the 
written approval of the Director for good cause, the 
application may be made in the same manner as a renewal. 

5:34-5.4 

5:34-5.3 "Green Purchasing" course 

(a) Commencing June 30, 2013, all applicants who are 
otherwise qualified to apply for the examination for a quali­
fied purchasing agent pursuant to N.J.S.A. 40A:11-9.b must 
complete the course Environmentally Preferable Procure­
ment, as provided by the Division of Local Government 
Services, or, with the approval of the Director, the Center for 
Government Services at Rutgers, the State University; an al­
ternate State University, or a county college. 

(b) Within four years from the date the course Environ­
mentally Preferable Procurement is established, individuals 
who have been issued a qualified purchasing agent certificate 
either before, on, or after April 11, 2012 are required to 
complete the course, in order to continue to be qualified The 
course will be completed in addition to the continuing edu­
cation requirements pursuant to N.J.A.C. 5:34-5.2. 

(c) Individuals who apply for the qualified purchasing 
agent examination after June 30, 2013, pursuant to N.J.A.C. 
5:34-5.1, are not required to complete the Environmentally 
Preferable Procurement course a second time. 

5:34-5.4 Procedures for increasing the bid threshold 

(a) A contracting unit with a purchasing agent who pos­
sesses a qualified purchasing agent certificate pursuant to 
N.J .S.A. 40A: 11-9 desiring to take advantage of the supple­
mental authority of N.J.S.A. 40A:ll-3 and 40A:ll-4.3 or 
N.J.S.A. 18A:18-3 and lSA:lSA-4.3 shall have its governing 
body pass a resolution authorizing the amount of a higher bid 
threshold for the contracting unit, the amount of which shall 
not exceed the statutory maximum bid threshold. 

(b) A contracting unit that has appointed a purchasing 
agent who meets the following eligibility requirements to sit 
for the qualified purchasing agent (QPA) examination and 
who intends to take the examination once it becomes avail­
able, may increase its bid threshold to $26,000 through the 
following procedure: 

1. Individuals desiring to qualifY for the examination 
must meet each of the following criteria: 

i. Be a citizen of the United States, of good moral 
character, and be a high school graduate or equivalent; 

ii. Successfully complete Principles of Public Pur­
chasing I, II, and III, and one of the Municipal Finance 
Administration courses, all as provided by the Rutgers 
Center for Government Services; or have been per­
forming the duties of a purchasing agent (as defined at 
N.J.A.C. 5:34-1.2) for at least three consecutive years; 

iii. Possess two years of college education and two 
years of full-time governmental experience performing 
duties relative to public procurement. Additional years 
of experience may be substituted for the college edu­
cation on a year-for-year basis; 
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iv. Attest that they will apply for either the first or 
second QPA certification exam to be administered by the 
Division, and participate in such exam. They shall 
further agree that their test score shall be provided to the 
contracting unit; and 

v. Document the foregoing by completing an "Af­
fidavit ofQPA Qualification." The affidavit is available 
on the Division of Local Government Services website, 
www.nj.gov/dcallgs/lpcll. The affidavit requires certifi­
cation of the individual, their supervisor, and the chief 
executive officer of the contracting unit that the in­
dividual possesses the required education and/or experi­
ence, and that the individual exercises the duties of a 
purchasing agent pursuant to N.J.S.A. 40A:ll-2(30), 
with specific relevance to the authority, responsibility, 
and accountability of the purchasing activity of the con­
tracting unit. 

2. Contracting units using this procedure are required 
to notify the Division of their action by adopting a resolu­
tion that: names the individual that meets the eligibility 
criteria who shall serve as purchasing agent, and raises the 
contracting unit's bid threshold to an amount that does not 
exceed $26,000. The resolution shall be submitted to the 
Director with the Affidavit of QPA Qualification of the 
named purchasing agent. 

3. Upon notification by the Division that the individual 
did not take or failed to pass the examination, within one 
month of the notification, the contracting unit bid threshold 
shall automatically revert to $17,500. If the individual 
passes the examination or the contracting unit otherwise 
appoints a purchasing agent who holds a QPA certificate, 
the temporary bid threshold shall remain until the con­
tracting unit, pursuant to N.J.A.C. 5:34-5.4(a), raises its bid 
threshold to the statutory maximum. 

5:34-5.5 Vacancy in the office of purchasing agent 

(a) Following the appointment of a purchasing agent for a 
contracting unit, pursuant to N.J.S.A. 40A:ll-9.g, if the per­
son appointed no longer performs such duties, the governing 
body or chief executive officer, as appropriate to the form of 
government, may appoint, for a period not to exceed one year 
commencing from the date of the vacancy, a person who does 
not possess a qualified purchasing agent certificate to serve as 
a temporary purchasing agent. Any person so appointed may, 
with the approval of the Director, be reappointed as a 
temporary purchasing agent for a maximum of one additional 
year following the end of the first temporary appointment. No 
contracting unit shall employ a temporary purchasing agent 
for more than two consecutive years. 

1. Prior to the end of the first year appointment of a 
temporary purchasing agent, the governing body, or chief 
executive officer, as appropriate, shall request, in writing, 
permission from the director to appoint a temporary pur­
chasing agent for a second year. 

COMMUNITY AFFAIRS 

2. During the term of appointment of a temporary pur­
chasing agent, a contracting unit's bid threshold may 
remain at the maximum amount allowed, as long as the 
governing body has passed a resolution authorizing such 
amount. 

SUBCHAPTER 6. EMERGENCY PURCHASES AND 
CONTRACTS 

5:34-6.1 General requirements 

(a) The use of emergency purchasing pursuant to N.J.S.A. 
40A:11-6 or 18A:18A-7 shall be subject to the following 
requirements: 

1. An actual or imminent emergency must exist re­
quiring the immediate delivery of the goods or the per­
formance of the service; 

2. As soon as reasonably possible, but within three 
days of declaring the emergency, the chief school admin­
istrator of a board of education shall notify the superinten­
dent of education for the county of the nature of the 
emergency and the estimated needs for goods and services 
necessary to respond to it; 

3. The emergency purchasing procedure may not be 
used unless the need for the goods or services could not 
have been reasonably foreseen or the need for such goods 
or services has arisen notwithstanding a good faith effort 
on the part of the contracting unit to plan for the purchase 
of any goods or services required by the contracting unit; 

4. The contract shall be of such limited duration as to 
meet only the immediate needs of the emergency; and 

5. Under no circumstances shall the emergency pur­
chasing procedure be used to enter into a multi-year 
co~tract. 

(b) The governing body of each contracting unit shall 
adopt rules or regulations as appropriate to the contracting 
unit to ensure that there is a procedure for determining and 
confmning the existence of an emergency and that the 
provisions for emergency purchasing pursuant to N.J.S.A. 
40A:11-6 or 18A:18A-7 may be implemented. Such rules or 
regulations shall include such provisions that ensure that if 
initially designated individuals are not available, there is a 
designated chain of command to ensure that there are always 
appropriate individuals available to make such decisions. 

Amended by R.2000 d.485, effective December 4, 2000. 
See: 32 NJ.R. 3237(a), 32 N.J.R. 4300(a). 

Rewrote the section. 

5:34-6.2 (Reserved) 

Repealed by R.2000 d.485, effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 NJ.R. 4300(a). 

Section was "Procedure for emergency purchases and contracts". 
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5:34-6.3 (Reserved) 

Emergency New Rule, R.l997 d.403, effective September 2, 1997 (to 
expire November 1, 1997). 

See: 29 N.J.R. 4169(a). 
Adopted concurrent proposal, R.1997 d.509, effective October 31, 

1997. 
See: 29 N.J.R. 4169(a), 29 N.J.R. 5062(b). 
Repealed by R.2000 d.485, effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

Section was "Procedures for emergency solid waste contracts". 

SUBCHAPTER 7. COOPERATIVE PURCHASING 

5:34-7.1 Applicability and authority 

(a) The rules in this subchapter shall be known as the 
Cooperative Purchasing Rules. 

(b) These rules shall apply to all contracting units. 

(c) This subchapter is adopted under the authority of P .L. 
1999, c. 440 (N.J.S.A. 40A: 11-11). 

(d) Copies of all cooperative purchasing forms are avail­
able from the Division of Local Government Services at PO 
Box 803, Trenton, New Jersey 08625-0803 or at the Divi­
sion's website at www.state.nj.us/dca/lgs/lpcllcopur/mstr 
2001 fol11Lfl.pdf. 

(e) When the lead agency of a cooperative pricing system, 
joint purchasing system or regional cooperative pricing 
system established and properly registered with the Division 
is a board of education or educational service commission the 
provision and performance of goods and services shall be 
conducted pursuant to the Public School Contracts Law 
(N.J.S.A. 18A:18A-1 et seq.). All other lead agencies shall 
follow the Local Public Contracts Law (N.J.S.A. 40A: 11-1 et 
seq.). 

(t) Boards of education as defined in N.J.S.A. 18A:18A-2 
that pursue joint purchasing as described in N.J.S.A. 

5:34-7.2 

18A: 18A-11 shall be subject to the rules set forth in this 
subchapter. 

Amended by R.1995 d.633, effective December 4, 1995. 
See: 27 N.J.R. 3259(a), 27 N.J.R. 4885(b). 
Amended by R.2000 d.485, effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

Rewrote the section. 
Amended by R.2006 d.179, effective May 15, 2006 
See: 37 N.J.R. 4601(a), 38 N.J.R. 2119(b). 

Substituted "website at www.state.nj.us/dca/lgs/lpcl/copur/mstr 2001 
form rl.pdf' for "web site at www.state.nj.us/dca/lgspages/dcadlgs/htrn" 
in (d). 

5:34-7.2 Definitions 

The following words and terms used in this subchapter, 
shall have the following meanings, unless the context clearly 
indicates otherwise. 

"Application" means the forms and all supporting do~u­
ments for creation, amendment or renewal of a cooperative 
purchasing system. 

"Commodity resale system" means a purchasing system in 
which a local contracting unit purchases either gasoline, 
diesel fuel snow removal chemicals, public works materials 
and supplies, including road and roadway construction 
materials, or any other such materials as may be approved by 
the Director for its own consumption and then sells all or a 
portion thereof to another local contracting unit. 

"Contracting unit" means any county; municipality; board 
of education; or any board, commission, committee, authority 
or agency, which is not a State board, commission or com­
mittee, authority or agency, and which has administrative 
jurisdiction over any district, project, or facility, included. or 
operating in whole or in part within the territorial boundanes 
of any county or municipality which exercises functions 
which are appropriate for the exercise by one or more units of 
local government or board of education and which has 
statutory power to make purchases and enter into contracts 
awarded by a contracting agent for the provision or per­
formance of goods or services. 
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"Cooperative purchasing system" means a cooperative 
pricing system, joint purchasing system, commodity resale 
system, county cooperative contract purchasing system or 
regional cooperative pricing system which has been ap­
proved and registered pursuant to this subchapter. 

"County cooperative contract purchasing system" means a 
cooperative purchasing system that shall only be formed by 
a county and in which the county advertises for bids and 
awards a contract to the successful vendor. 

"Energy" means gas supply service or gas related service 
or electric generation service or electric related service as 
set forth in the Electric Discount and Energy Competition 
Act (P.L 1999, c.23) and the Interim Government Energy 
Aggregation Program Standards promulgated by the Board 
of Public Utilities on June 24, 1999. 

"Form CCCP-1917" means Request For Registration Or 
Modification of a County Cooperative Contract Purchasing 
System which contains the following information: action 
requested; name of the county cooperative contract purchas­
ing system; name of contract, address, and phone number of 
lead agency; and certification of compliance with N.J.S.A 
40A:11-1 et seq. 

"Form CP-2001" means Request For Registration Or 
Modification of a Cooperative Purchasing System which 
contains the following information: action requested; name 
of cooperative purchasing system; name of contact, address, 
and phone number of lead agency; name of participating 
contracting units affected by request; and certification of 
compliance with N.J.S.A 40A:ll-1 et seq. and 18A:18A-1 
et seq., as appropriate. 

"Form CP-2060" means a Request for Registration or 
Modification of a Commodity Resale System which contains 
the following information: action requested, identification 
of the lead agency (seller), participating contracting units 
(purchaser) and commodity being resold. 

5:34-7.4 

sion and performance of goods and services, including the 
purchase of energy. 

"Registered member" means a contracting unit which has 
been approved by the Director for participation in a cooper­
ative purchasing system. 

"Snow removal chemicals" means snow grits, calcium 
chloride (rock salt), sand or similar substance used for 
deicing or improving vehicular traction on snow or ice 
covered roadways. 

Amended by R.l995 d.633, effective December 4, 1995. 
See: 27 N.J.R. 32S9(a), 27 NJ.R. 488S(b). 
Amended by R.2000 d.48S, effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

Rewrote the sec:tion. 

5:34-7.3 Cooperative pricing system or joint purebasilll 
system creation 

(a) Two or more contracting units may join together to 
form a cooperative pricing system or a joint purchasing 
system for the provision and performance of goods and 
services. 

(b) The contracting unit designated as the lead agency 
shall authorize the creation of the system by resolution. The 
authorizing resolution shall identify the system established 
as either a joint purchasing system or a cooperative pricing 
system. 

(c) Motions made, carried, and recorded in the written 
minutes of a business meeting of a board of education shall 
be considered to be the same as a resolution. 

Amended by R.l995 d.633, effective December 4, 1995. 
See: 27 NJ.R. 32S9(a), 27 NJ.R. 488S(b). 
Amended by R.2000 d.485, effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

Rewrote (a); in (b), deleted "local" preceding "contracting"; and in 
(c), substituted "shall be considered to be the same as" for "may be 
substituted for'' following "education". 

5:34-7.4 Cooperative pric:i111 system or joint purchasing 
system formal agreement 

(a) A cooperative pricing system or joint purchasing sys· 
tem shall be based on a formal agreement entered into 
between the lead agency and each contracting unit. Each 
agreement shall be authorized by resolution. 

(b) At a minimum, the formal agreement shall include 

"Joint purchasing system" means a cooperative purchas­
ing system in which the lead agency serves as the purchasing 
agent for the membership of the system with all of the 
duties and responsibilities attendant thereto. The lead agen­
cy advertises for bids and awards a single contract to a 
vendor providing for the payment to the contractor for its 
own needs and for the needs of the participating registered 
members of the system. The only contractual relationship is 
between the lead agency and the vendor. 

the following: 

"Lead agency" means the contracting unit which is re­
sponsible for the management of the cooperative purchasing 
system. 

"Regional Cooperative pricing system" means a coopera· 
tive pricing system composed of two or more registered 
cooperative pricing systems and their participating contract­
ing units which have agreed to join together for the provi-
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1. Reference to the authorizing statute; 

2. Identification of the type of purchasing system; 

3. Description of the items of the goods and services 
to be purchased; 

4. The manner of advertising for bids and of awarding 
contracts; 
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5. Clear and specific assignment of responsibilities, 
duties and rights of all contracting units; 

6. Provision for any sharing of administrative costs 
and/or payment for goods and services purchased, togeth· 
er with any neceswy standards of performance; 

7. Length of the agreement not to exceed S years 
pursuant to N.J.A.C. 5:34-7.5(1); 

8. The name of the lead agency for the system: 

i. As an option, the responsibility of serving as lead 
agency may rotate, at the most once a year, among the 
registered members. Provision for this rotation shall be 
included in the agreement; 

ii. Rotation of lead agency responsibilities among 
registered members shall not invalidate contracts or 
purchase orders with contractors that are in effect at 
the time of rotation; 

iii. The Director shall be notified in writing within 
30 days of any change in the lead agency; and 

9. A requirement that the system identifier shall ap­
pear on all documentation related to purchases made 
through the system, including bidding documents, pur­
chase orders, vouchers, contracts and records. 

Amended by R.l995 d.633, effective December 4. 1995. 
See: 27 NJ.R. 32S9(a), 27 NJ.R. 488.'i(b). 
Amended by R.2000 d.485, effective De~mber 4. 2000. 
See: 32 N.J.R. 3237(a), 32 NJ.R. 4300(a). 

In (a), inserted "pricing system or joint" following "cooperative"; 
and in (b). deleted "cooperative" following "type or• in 2. substituted 
"the goods and services" for ''work, materials or supplies" following 
"items or• in 3. substituted "good.'l and services" for ''items" following 
"payment for" in 6, and substituted "system identifier'' for "identilica· 
lion code" following "that the" and added a reference to records in 9. 

5:34-7.5 Cooperative pric:ing system or joint purchasiq 
system registration 

(a) A cooperative pricing system or joint purchasing sys­
tem shall be subject to registration with and approval by the 
Director. 

(b) The lead agency of a proposed system shall apply to 
the Director on behalf of the system's participating contract­
ing units. 

(c) Applications shaD be made on Form CP-2001. 

(d) The Director shall act upon the application within the 
time provided for review pursuant to N.J.A.C. 5:34-7.28. 

(e) In reviewing the application, the Director shall utilize 
the following criteria, as established by N .J .S.A. 40A: 11-11: 

1. Provision for maintaining adequate records and 
orderly procedures to facilitate audit and efficient admin­
istration; 

2. Adequacy of public disclosure of such actions as are 
taken by the participants; 

COMMUNITY AFFAIRS 

3. Adequacy of procedures to facilitate compliance 
with all provisions of the Local Public Contracts Law, 
Public School Contracts Law and corresponding rules; 
and 

4. Clarity of provisions to assure that the responsibili­
ties of the respective parties are understood. 

(f) Approval shall be for a period not to exceed five 
years, and shall be limited to the terms, participants and 
scope of seJVices presented for approval. Any subsequent 
changes shall be submitted to the Director on Form 
CP-2001. 

(g) The lead agency shall notify the Director in writing of 
a decision to terminate the registration of the system prior 
to its approved expiration date. 

Amended by R.l995 d.633. effective December 4. 1995. 
See: 27 NJ.R. 32.'i9(a), 27 NJ.R. 4885(b). 
Amended by R.2000 d.48S, effective December 4, 2000. 
Sec: 32 NJ.R. 3237(a), 32 N.J.R. 4300(a). 

In (a), substituted "A cooperative pricing system or joint purchasing 
system" for .. All cooperative purchasing systems" at the beginning; in 
(d), changed NJ.A.C. reference; in (e), changed N.J.S.A. reference in 
the introducttlry paragraph, and inserted ", Public School Contracts 
l.aw" following '"law" in 3; in (f), inserted "of service.~" following 
'"~o-cope"; and in (g), deleted "within 30 days" following ''writing". 

5:34-7.6 Cooperative pricing system or joint purchasing 
system membership registration 

(a) A contracting unit may apply for membership in an 
approved cooperative purchasing system by passage of a 
resolution and executing a formal agreement with the lead 
agency. 

(b) The lead agency shall apply to the Director for 
approval on behalf of the proposed new member on Form 
CP-2001. 

(c) The Director shall act upon the application within the 
time provided for review pursuant to N.J.A.C. 5:34-7.28. 

(d) Participation in the system for all registered members 
terminates on the system expiration date assigned by the 
Director. 

(e) The lead agency shall notify the Director in writing 
within five days of the withdrawal of any registered member 
from an approved cooperative purchasing system. 

(f) A registered member which has formally terminated 
its participation in an approved cooperative purchasing sys­
tem, may renew its membership by following the procedure 
defined in this section. 

(g) A registered member of a cooperative purchasing 
system shall retain membership in a system until the mem­
ber formally withdraws from participation or the system is 
dissolved. 

Amended by R.I99S d.l42. effective March 20, 1995. 
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See: 26 N.J.R. 4724(a), 27 N.J.R. 1189(a). 
Amended by R.l995 d.633, effective December 4, 1995. 
See: 27 N.J.R. 3259(a), 27 N.J.R. 4885(b). 
Amended by R.2000 d.485, effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

In (c), changed NJ.A.C. reference. 

5:34-7.7 Cooperative pricing system or joint purchasing 
system identifier 

(a) The Director shall assign an alpha-numeric system 
identifier to each cooperative pricing system or joint pur­
chasing system at the time of its approval. 

(b) The system identifier shall be included on all bidding 
documents, purchase orders, vouchers, contracts and records 
relating to the operations of the approved cooperative pur· 
chasing system. 

Amended by R.!995 d.633, effective December 4, 1995. 
See: 27 N.J.R. 3259(a), 27 NJ.R. 4885(b). 
Amended by R.2000 d.485, effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

Substituted references to system identifiers for references to identifi­
cation codes throughout; and in (a), inserted "pricing system or joint" 
following "cooperative". 

5:34-7.8 Cooperative pricing system or joint purchasing 
system renewal 

(a) Documents requesting the renewal of the registration 
of a cooperative pricing system or joint purchasing system 
shall be submitted to the Director for review and approval 
prior to the date set by the Director for the expiration of the 
system's registration. 

(b) The lead agency shall authorize the renewal of the 
system by resolution. 

(c) The lead agency shall apply to the Director on behalf 
of its membership for system renewal for a period not to 
exceed five years. 

(d) The renewal application package shall at a minimum 
include the following: 

1. Form CP-2001; 

2. Lead agency resolution reauthorizing the system; 
and 

3. A list of the current membership of the System. 

(e) The time for the review-approval period shall com­
mence only upon the determination by the Director that the 
application for system renewal is complete. 

(f) The lead agency shall notify the Director in writing of 
a decision not to renew the system's registration. 

Amended by R.l995 d.142, effective March 20, 1995. 
See: 26 N.J.R. 4724(a), 27 N.J.R. 1189(a). 
Amended by R.l995 d.633, effective December 4, 1995. 
See: 27 N.J.R. 3259(a), 27 N.J.R. 4885(b). 
Amended by R.2000 d.485, effective December 4. 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

5:34-7.9 

In (a), inserted "pricing system or joint" following "cooperative", and 
deleted "within the 120 day period" following "approval"; in (b) and 
(d)2, deleted references to ordinances; and in (f), deleted "within 120 
days of the expiralion of a system's resignation" at the end. 

5:34-7.9 Cooperative pricing system or joint purchasing 
system administrative responsibilities 

(a) Upon approval of system registration and annually 
thereafter either on the anniversary of the registration of 
the system or in January of each succeeding year, the lead 
agency shall publish in its official newspaper a notice similar 
in content to the following: 

Notice of Cooperative Purchasing 
(Name of lead agency) acts as lead agency in a cooper­

ative purchasing agreement in cooperation with (list num· 
ber) registered members. Under this system, the (name of 
lead agency) solicits competitive bids for certain items 
purchased by registered members. This is a (specify, joint 
purchasing system or cooperative pricing system) as de· 
fined and regulated by N.J.A.C. 5:34-7. Interested citizens 
or vendors may obtain information regarding the manner 
of operation of this system by contacting (name, address 
and phone number of lead agency). System Identifier 
---• approved by the New Jersey Division of Local 
Government Services through (expiration date of the 
system). 

(b) Prior to the advertisement for bids, a registered mem· 
ber may request a review copy of the bid specifications. 

(c) Before seeking bids, the lead agency shall obtain from 
the registered members: 

1. In the case of a joint purchasing system, the exact 
quantity of goods to be provided or services to be per· 
formed that the lead agency shall purchase for the regis· 

· tered members. 

2. In the case of a cooperative pricing system, the 
estimated quantities that each registered member propos­
es to contract for during the life of the master contract. 

(d) The lead agency of a joint purchasing system shall 
disclose in the specifications, the quantities and details of 
delivery required. 

(e) The lead agency of a cooperative pricing system shall 
include in the specifications lead agency requirements, stat­
ed in definite quantities; and registered member require­
ments, stated as individual estimated needs. 

1. The specification shall list the registered members 
who have submitted estimates, their delivery address, their 
estimated maximum quantities and other relevant infor· 
mation to permit the bidder to understand what is poten­
tially involved. 

(f) The lead agency in a joint purchasing system and the 
individual registered members in a cooperative pricing sys­
tem shall be responsible for compliance with the change 
order requirements of NJ.A.C. 5:34-4. 
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(g) Each registered member may, by resolution, provide 
for and authorize payment in advance for estimated admin­
istrative costs to be paid to the lead agency for a joint 
purchasing or cooperative pricing system. Such administra­
tive costs shall be budgeted by the lead agency as a Special 
Item of Revenue offset with appropriations. 

(h) No contract shall be made by any registered member 
for a price which exceeds any other price available to the 
registered member. 

Amended by R.J99S d.633, effective December 4. 1995. 
See: 27 N.J.R. 3259(a), 27 NJ.R. 4885(b). 
Reoodifaed from NJ.A.C. 5:34-7.12 and amend-=<! by R.2000 d.48S. 

effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 NJ.R. 4300(a). 

In (a), substituted a reference to sys1em identifiers for a reference to 
system numbers; rewrote (b); in (c:)J. substituted "good.'l to be provid­
ed or seiVic.'CS to be performed" for ''items" following "quantity or•; in 
(g), deleted "Pursuant to the provisions of N.J.S.A. 40A:5-16.3," at the 
beginning; and in (h), deleted "purchase or" following ''No". 

5:34-7.10 Cooperative purehasing system requirement for 
bids 

(a) Each request for bids shall contain the following: 

1. Language requiring uniform bid price(s) for both 
the lead agency and registered members. A provision with 
respect to the registered members shall be included sub­
stantially as follows: 

REQUIREMENTS OF REGISTERED MEMBERS 
( 1 Check here if willing to provide the goods or 

services herein bid upon to registered members of the 
(System Name and System Identifier) who have submit­
ted estimates, without substitution or deviation from 
specifications, size, features, quality, price or availability 
as herein set forth. It is understood that orders will be 
placed directly by the registered members identified 
herein by separate contract, subject to the overall terms 
of the master contract to be awarded by the (name of 
the lead agency), and that no additional service or 
delivery charges will be allowed except as permitted by 
these specifications. 

[ 1 Check here if not willing to extend prices to 
registered members of the (System Name and System 
Identifier) who have submitted estimates as described 
above. It is understood that this will not adversely affect 
consideration of this bid with respect to the needs of 
(name of the lead agency). 

2. A statement as to the procedure to be followed in 
the event that the lowest responsible bidder, in the bid 
document, declines to extend prices to the registered 
members who submitted estimates. Examples of such 
procedures include: 

i. The contract for the stated needs of the lead 
agency will be awarded to the lowest responsible bid­
der, and new bids will be sought and a master contract 
subsequendy awarded with respect to the needs of the 
registered members who have submitted estimates; 

COMMUNITY AFFAIRS 

ii. The contract for the needs of the lead agency will 
be awarded to the lowest responsible bidder, and a 
master contract for the registered members who have 
submitted estimates wiU be awarded to the next lowest 
bidder whose bid agrees to extend prices; or 

iii. The contract for the needs of the lead agency 
wiU be awarded, all other bids shaD be rejected and no 
further bids will be sought by the lead agency on behalf 
of the registered members who have submitted esti­
mates. 

(b) The master contract shaD state that the bid prices 
may be extended to registered members who have not 
submitted estimates prior to the advertisement for bids with 
the written approval of the lead agency and the contractor. 

(c) A statement as to whether or not insurance certifi­
cates and/or performance bonds are necessary. 

Amended by R.l995 d.633, effective December 4. 1995. 
See: 27 N.J.R. 3259(a), 27 N.J.R. 4885(b). 
Recodified from NJ.A.C. 5:34-7.13 and amended by R.2000 d.485, 

effective December 4. 2000. 
See: 32 N.J.R. 3237(a), 32 NJ.R. 4300(a). 

Former NJ.A.C. 5:34-7.10, Cooperative purchasing system time for 
review. recodified to NJ.A.C. 5:34-7.28. In (a) I, substituted references 
to system identifiers for references to ID numbers throughout, and 
substituted a reference to good.~ and SCIVic:es for a reference to items. 

5:34-7.11 Cooperative pricing system financial and 
contractual details 

(a) The lead agency shall certify the funds available for 
its own needs. 

(b) The master contract executed shall provide for the 
following: 

1. The quantities ordered for the lead agency•s own 
needs; and 

2. The estimated aggregate quantities to be ordered 
by the registered members who submitted estimates, sub­
ject to the specifications and prices set forth in the master 
contract. 

(c) The lead agency shall supply the registered members 
of the cooperative pricing system who have submitted esti­
mates, the name of the successful bidder, prices awarded 
and the contract identification number. A registered mem­
ber may request a copy of the specifications. Each registered 
member who submitted estimates may then order directly 
from the vendor. If the cost of the order is under the bid 
threshold, and if the contracting agent is authorized to do 
so, then the contracting agent may issue a purchase order, 
pursuant to N.J.S.A. 40A:ll-3a or 18A:18A-3a, as appropri­
ate. If the cost of the order exceeds the bid threshold, then 
the contract must be awarded by resolution of the governing 
body in ac:c:ordance with N.J.S.A. 40A:ll-4a or 18A:l8A-4a, 
as appropriate. The system identifier shall be affixed to each 
purchase order or contract and shown on all forms pertain­
ing thereto. 
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(d) Registered members who submit estimates shall not 
issue orders and contractors shall not make deliveries, that 
deviate from the specifications or price as set forth in the 
master contract. 

Amended by R.199S d.633, effective Dec:ember 4, 1995. 
See: 27 NJ.R. 3259(a), 27 NJ.R. 488S(b). 
Recodified from NJ.A.C. 5:34-7.15 and amended by R.2000 d.485, 

effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

Former NJ.A.C. 5:34-7.11, Cooperative purchasing system use of 
pre-existing contracts, recodified to N.J.A.C. 5:34-7.12. Rewrote (c). 

5:34-7.12 Cooperative pricing system use of pre-existing 
contrads 

(a) A registered member of a cooperative pricing system 
which has not submitted estimates to the lead agency before 
the advertisement for bids may participate in the resulting 
contract for that particular item only with the prior written 
approval of the lead agency and the contractor. 

(b) A contracting unit which is not a registered member 
of a cooperative pricing system at the time of the awarding 
of a contract may participate in the contract once it has 
become a registered member of the system and has received 
the written approval of the lead agency and the contractor. 

(c) This section shall not apply to joint purchasing sys­
tems. 

Amended by R.I99S d.633, effective December 4. 1995. 
See: 27 NJ.R. 3259(a), 27 NJ.R. 488S(b). 
Recodified from NJ.A.C. 5:34-7.11 by R.2000 d.48S, effective Decem­

ber4. 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

Former N.J.A.C. 5:34-7.12, Cooperative purchasing system adminis­
trative responsibilities, recodified to N.J.A.C. 5:34-7.9. 

5:34-7.13 Regional cooperative pricing system 

(a) Two or more registered cooperative pricing systems 
may join together for the provision and performance of 
goods and services, including the purchasing of energy. The 
registered membership of each individual cooperative pric­
ing system shall be deemed to be a member of the regional 
cooperative pricing system upon submission to the Director 
a list of the membership of each system comprising the 
regional cooperative pricing system. 

(b) Registration of a regional cooperative pricing system 
shall be pursuant to the requirements set forth in N.J.A.C. 
5:34-7.5. 

(c) When a municipality which has aggregated its resi­
dents or business customers for gas supply service or electric 
generation service becomes a member of a regional cooper­
ative pricing system for the purpose of purchasing energy, it 
shall simultaneously notify the lead agency of the coopera­
tive pricing system of which it is a member and the lead 
agency of the regional cooperative pricing system of the 
participation of its residential or business customers and 
their respective energy supply demands. 

New Rule, R.2000 d.48S, effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 NJ.R. 4300(a). 

5:34-7.14 

Former N.J.A.C. 5:34-7.13, Cooperative purchasing system require­
ment for bids, recodir~ed to NJ.A.C. 5:34-7.10. 

5:34-7.14 Joint purchasing systems linanclal and 
contractual details, exclusive of boards of 
education 

(a) The financial and contractual details set forth in this 
section shall apply only to contracting units subject to the 
requirements of the Local Public Contracts Law (N.J.S.A. 
40A: 11-1 et seq.). Boards of education shall be subject to 
the financial and contractual details set forth in the Public 
School Contracts Law (N.J.S.A. 18A:18A-l.l et seq.) and 
the administrative requirements contained in N.J.A.C. 6:20. 

(b) In the case of a joint purchasing system, the lead 
agency shall comply with the certification of funds require­
ment of N.J.A.C. 5:30-5 with respect to the full amount of 
the contract and Division of Local Government SeiVices' 
requirements for Encumbrance Accounting Systems. 

(c) The funds of the lead agency applicable to its own 
share of the contract to be awarded shall be charged to 
regular appropriations in its budget. 

(d) Prior to handling the funds of the other registered 
members, the lead agency shall request approval of the 
Director for a Dedication by Rider pursuant to N.J.S.A. 
40A:4-39, entitled "Receipts from Other Agencies partici­
pating in the (Name of System) joint purchasing system, 
System Identifier . " In order to meet the statutory 
requirement that expenditures under a Rider may be made 
only in accordance with the availability of funds, the follow­
ing steps shall be taken: 

1. Prior to the award of contract, the chief financial 
officer of each registered member (other than the lead 
agency) shall issue a certificate of available funds, in 
accordance with N.J.A.C. 5:30-5. 

2. The contracting agent of each registered member, 
with authorization by resolution of the governing body if 
over the statutory bid limit, shall issue a purchase order to 
the lead agency together with a copy of its certification of 
available funds. 

3. The lead agency shall, in accordance with N.J.A.C. 
5:30-5, issue its own certificate, covering the full amount 
of the proposed contract including both its own share and 
those of the registered members. The certificate shall be 
conditional with respect to the amounts due from the 
registered members so that the certificate shall read in 
part as in the following example: 

$5,000 From (Lead Agency) appropriation number 
207, Road Department, Other Expenses. 

$2,000 Due from (Name of registered member) pur­
suant to its purchase order number 70243 and Certifica· 
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tion of Available Funds dated (Lead Agency) 
Dedication by Rider Account Number 7. 

$1,000 Due from (Name of registered member) per 
its purchase order Number A-402 and Certification of 
Available Funds dated (Lead Agency) Dedica· 
tion by Rider Account Number 7. 

$8,000 Total Certified. 

4. The lead agency shall then award the total contract 
to the successful bidder. 

S. The lead agency shall not advance funds of its own 
to cover the purchase on behalf of the registered mem· 
bers but shall make payments only upon receipt of the 
funds. Payments to the lead agency shall be made prompt· 
ly in accordance with an agreed·upon schedule, which 
may include making payment to the lead agency in ad· 
vance of receipt of goods. The voucher providing for the 
advance payment shall indicate: 

"Transfer of funds to (name of lead agency) as cash 
advance to enable it to purchase the following on 
behalf of (name of registered member) as Lead Agency 
in (name of joint purchasing h')'Stem), System Identifier 
---""(Then list what is to be purchased.)" 

6. Funds received by the lead agency as advances from 
registered members shaD be: 

i. Placed in a separate bank account established 
within the Rider and held in trust for the purpose of 
permitting the lead agency to serve as contracting agent 
for the awarding of joint purchasing contracts; 

ii. Used only for the payment of actual bills to the 
contractors pursuant to the overall joint purchasing 
agreement; and 

iii. Returned immediately to the registered member 
upon any determination that the full amount is not 
needed for paymenh as initially expected. 

Amended by R.l995 d.633, effective Dec:ember 4, 1995. 
See: 27 NJ.R. 3259(a), 27 NJ.R. 488S(b). 
Amended by R.2000 d.48S, effective December 4. 2000. 
See: 32 N.J.R. 3237(a), 32 NJ.R. 4300(a). 

Changed NJ.A.C. references throughout; added a new (a); recodi· 
fied former (a) through (c) a."' (b) through (d); and in the new (d), 
substituted references system identifaers for references to ID numbers 
throughout. 

5:34-7.15 Commodity resale system registration 

(a) A contracting unit which purchases gasoline, diesel 
fuel or snow removal chemicals, public works materials and 
supplies, including road and roadway construction materials 
or any other such materials as may be approved by the 
Director directly from a vendor for its own consumption, 
may resell a portion of that commodity to another local 
contracting unit. 

COMMUNJ'IY AFFAIRS 

(b) All commodity resale systems shall be subject to an 
initial registration with and approval by the Director. In 
reviewing the application, the Director shall utilize the 
criteria set forth in N.J.A.C. 5:34-7.5(e). 

(c) Approval shall be for a period not to exceed five 
years. 

(d) The lead agency of the proposed system shall apply to 
the Director on behalf of the other participating unit(s). 

(e) Application shall be made on Form CP·2060. 

(f) The lead agency shall authorize the creation of the 
resale system by resolution. 

(g) The lead agency acting on behalf of itself and any 
participating contracting unit shall at the time of initial 
system registration or when a new member is added to the 
system, submit to the Director a copy of the purchase 
agreement or contract between the units and all confirming 
resolutions. 

(h) The Director shall act upon the application pursuant 
to N.J.A.C. 5:34-7.10. 

(i) Any change in the status of the system, the addition or 
deletion of a member or commodity, shall be submitted by 
the lead agency to the Director on Form CP·2060. 

(j) The Director shall be notified in writing by the lead 
agency within 10 days of any change in the status of the 
commodity resale system. 

New Rule. R.I99S d.633. effective December 4, 1995. 
See: 27 N.J.R. 3259(a), 27 NJ.R. 4885(b). 

Former 5:34-7.17, "Authority of Director", recodified to 5:34-7.20. 
Re1.'lldified from N.J.A.C. 5:34-7.17 and amended by R.2000 d.48S, 

effective December 4. 2000. 
S1.oe: 32 N.J.R. 3237(a), 32 NJ.R. 4300(a). 

Former NJ.A.C. 5:34-7.15, Cooperative pricing system."! financial 
details, reeodifaed to N.J.A.C. 5:34-7.11. Rewrote (a); in (c), substitut­
ed "not to exceed" for ··or• following "period"; .and in (j), inserted "in 
writing" following ·•notilied". 

5:34-7.16 Commodity resale system renewal 

(a) Documents requesting the renewal of the registration 
of a commodity resale system shall be submitted to the 
Director for review and approval 45 days prior to the date 
set by the Director for the expiration of the system's regm. 
tration. 

(b) The lead agency shall apply to the Director for 
renewal of the Commodity Resale System for a period not 
to exceed five years. · 

(c) The renewal package shaD include the following: 

1. Form CP·2060; 

2. The lead agency resolution reauthorizing the sys. 0 
tem; and 
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3. A list of the current membership of the system. 

(d) The time for the review-approval period shall com­
mence upon the determination by the Director that the 
application for system renewal is complete. 

(e) The lead agency shall notify the Director in writing of 
a decision not to renew the system's registration. 

New Rule, R.l995 d.633, effet.1ive December 4,1995. 
See: 27 N.J.R. 32.'i9(a), 27 NJ.R. 488S(b). 

Former 5:34-7.18. "Enforcement", recodified to 5:34-7.21. 
Recodified from N.J.A.C. 5:34-7.18 and amended by R.2000 d48S, 

effective December 4, 2000. 
See: 32 NJ.R. 3237(a), 32 NJ.R. 4300(a). 

Former N.J.A.C. 5:34-7.16, The State of New Jersey's cooperative 
purchasing (pricing) program, recodified to N.J.A.C. 5:34-7.29. In (b), 
substituted "not to exceed" for "of' following "period"; and in (e), 
deleted ''within 30 days of the expiration of a system's registration" at 
the end. 

5:34-7.17 Accounting requirements for eommodity resale 
systems 

(a) The accounting requirements set forth in this section 
shall apply only to contracting units subject to the require­
ments of the Local Public Contracts Law (N.J.S.A. 40A:ll-1 
et seq.). Boards of education shall be subject to the financial 
and contractual details set forth in the Public School Con­
tracts Law (N.J.S.A. 18A:18A-1.1 et seq.) and the adminis­
trative requirements contained in N.J.A.C. 6:20. 

(b) Expenditure of lead agency funds applicable to its 
own use of the commodity shall be charged to current fund 
appropriations in its annual budget. 

(c) The lead agency shall request approval of the Di­
rector for a Dedication by Rider pursuant to N.J.S.A. 
40A:4-39, entitled "Receipts from Other Agencies partici­
pating in the (Name of System) Commodity Resale System, 
System Identifier." In order to meet the statutory require­
ment that expenditures under a Rider may be made only in 
accordance with the availability of funds, the following steps 
shall be taken: 

1. The authorized contracting agent of each registered 
member shall issue a purchase order to the lead agency, 
together with a copy of its certification of available funds, 
and resolution of the governing body if projected expendi­
tures exceed the statutory bid threshold; 

2. The lead agency, at agreed upon intervals, shall 
submit to the participating members of the system an 
invoice for the amount of the commodity consumed. 
Payments to the lead agency shall be made by appropria­
tion in the annual budget; and 

3. Funds received by the lead agency from registered 
members shall be: 

i. Placed in a bank account established by Rider 
and held in trust; and 

5:34-7.19 

ii. Used only for the payment or purchase of the 
resale commodity consumed. 

New Rule, R.l995 d.633, effective Dec:ember4, 1995. 
See: 27 N.J.R. 32S9(a), 27 NJ.R. 488S(b). 
Recodified from N.J.A.C. 5:34-7.19 and amended by R.2000 d.48S, 

effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 NJ.R. 4300(a). 

Former N.J.A.C. 5:34-7.17, COmmodity resale system registration, 
recodified to NJ.A.C. 5:34-7.15. Inserted a new (a); recodified for­
mer (a) and (b) as (b) and (c); and in the new (c), substi~ted a 
reference to system identifiers for a reference to ID numbers 1n the 
introductory paragraph, and substituted "established by'' for "pursuant 
to the approved" followins "aa:ount" in 3i. 

5:34-7.18 Enel'I.Y a~~fe~Pilion 

(a) A municipality may provide energy supply to residents 
and businesses situated within its territorial boundaries. 

(b) A county government may enter into a contract for a 
government energy aggregation program only if one or more 
constituent municipalities in the county adopt an ordinance 
authorizing the county to enter into such a contract. 

(c) A county government energy aggregation program 
shall only be conducted for residential and business custom­
ers located within the constituent municipalities that have 
approved participation in the county's government aggrega­
tion program. 

(d) Only counties and municipalities acting pursuant to 
the conditions set forth in this chapter may aggregate resi­
dential and business customers for gas supply or for electric 
generation services. 

(e) A cooperative pricing system undertaking energy ag­
gregation in which the lead agency is not a county or 
municipality and the membership includes a mix of local 
contracting units including municipalities and counties, shall 
not include municipalities and counties who seek to provide 
energy to residents and businesses. 

New Rule, R2000 d.48S. effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 NJ.R. 4300(a). 

Fonner N.J.A.C. 5:34-7.18, COmmodity resale system renewal, reco­
dified to N.J.A.C. 5:34-7.16. 

5:34-7.19 Cooperative purchasing of enel'IY 

(a) Two or more contracting units may join together to 
form a cooperative pricing system for the sole specific 
purpose of purchasing energy, or an existing registered 
cooperative purchasing system may add energy as a com­
modity to be purchased, pursuant to the Electric Discount 
and Energy Competition Act (P.L. 1999, c.23) and the 
Interim Government Energy Aggregation Program Stan­
dards promulgated by the Board of Public Utilities. 

(b) The purchase of energy shall be subject to the terms 
and conditions of the bid specifications and a master con­
tract. The specifications shall be drafted pursuant to Section 
4.la and 4.1b, Bidding Specifications of the Interim Govern-
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ment Energy Aggregation Program Standards promulgated 
by the Board of Public Utilities. 

(c) Take and pay contracts for the purchase of energy 
where the government aggregator commits to pay for a 
certain amount of energy, whether or not the energy is 
actually received or used by the government aggregator or 
participants in a cooperative pricing system are specifically 
prohibited. 

New Rule. R.2000 d.485. effective December 4, 2000. 
See: 32 N.J.R. 32.17(a). 32 N.J.R. 4300(a). 

Former N.J.A.C. 5:34-7.19, Ac~o:ounting requirements for commodity 
resale systems. recodified to NJ.A.C. 5:34-7.17. 

5:34-7.20 Binding estimate option 

Notwithstanding any of the restrictions or conditions set 
forth in this chapter, the lead agency of a cooperative 
purchasing system shall determine prior to the solicitation of 
bids whether the estimates submitted by a duly registered 
member of the system shall be considered firm and binding 
or a member may withdraw its estimate even after a supplier 
has been selected. The mechanism for determining system­
wide consensus shall be the responsibility of the lead agency. 

New Rule, R.2000 d.485. effective December 4. 2000. 
See: 32 N.J.R. 3237(a). 32 N.J.R. 4300(a). 

Former N.J.A.C. 5:34-7.20. Authority of Director. recodified to 
N.J.A.C. 5:34-7.31. 

5:34-7.21 County cooperative contract purchasing system 
creation 

(a) Only a county may establish a county cooperative 
contract purchasing system. The county, at it discretion and 
with the approval of the vendor, may permit contracting 
units located within the county's geographic boundaries to 
procure the provision and performance of goods and ser­
vices for their own needs, subject to the specifications, terms 
and conditions set forth in the contract awarded by the 
county. 

(b) A county shall authorize the establishment of a coun­
ty cooperative contract purchasing system by resolution. 

New Rule. R.2000 d.485. effective December 4. 2000. 
See: 32 N.J.R. 3237(a), 32 NJ.R. 4300(a). 

1-'"ormer N.J.A.C. 5:34-7.21, Enforcement. recodified to N.J.A.C. 
5:34-7.32. 

5:34-7.ll County cooperative contract purchasing system 
registration 

(a) A county cooperative contract purchasing system shall 
be subject to registration with and approval by the Director. 

(b) Application for registration shall be made on 
CCCP-1917. 

(c) The Director shall act upon the application within the 
time provided for review pursuant to NJ.A.C. 5:34-7.28. 

COMMUNITY AFFAIRS 

(d) In reviewing the application, the Director shall utilize 
the following criteria, as established by N.J.S.A. 
40A:ll-11(5): 

1. Provision for maintaining adequate records and 
orderly procedures to facilitate audit and efficient admin­
istration; 

2. Adequacy of public disclosure of such actions taken 
by the lead agency; 

3. Adequacy of procedures to facilitate compliance 
with all provisions of the Local Public Contracts Law and 
corresponding rules; and 

4. Clarity of provision to assure that the responsibili­
ties of the respective parties are understood. 

(e) Approval shall be for a period not to exceed five 
years, and shall be limited to the terms and scope of services 
presented for approval. Any subsequent changes shall be 
submitted to the Director on Form CCCP-1917 for county 
cooperative contract purchasing system. 

(t) A county shall notify the Director in writing of a 
decision to terminate the registration of the system. 

New Rule, R.2000 d.485. effective De~mber 4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

5:34-7.23 County cooperative contract purchasing system 
identifier 

(a) The Director shall assign a system identifier to each 
county coopercttive contract purchasing system at the time of 
its approval. 

(b) The identifier shall be included on all contracts, 
purchase orders, bidding documents, vouchers and records 
relating to the operations of the county cooperative contract 
purchasing system. 

(c) The identifier shall be provided to each local contract­
ing unit purchasing under the terms and conditions of a 
contract awarded by the county as a county cooperative 
contract purchasing system. The participating contracting 
units shall include the system identifier on all contracts, 
purchase orders, documents, vouchers and records relating 
to the purchases made through a county cooperative con­
tract purchasing system. 

New Rule. R.2000 d.485. eff~ctive December 4. 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

5:34-7.24 County cooperative contract purchasing system 
administrative responsibilities 

(a) Upon approval of a county cooperative contract pur­
chasing system registration and annually thereafter either on 
the anniversary of the registration of the system or in 
January of each succeeding year, the lead agency shall 
publish in its official newspaper a notice similar in content 
to the following: 
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Notice of County Cooperative Contract Purchasing System 

The County of (name of county) acts as lead agency in 
a county cooperative contract purchasing system. Under 
this system, the County solicits competitive bids for cer­
tain items to be purchased. Local contracting units within 
the county may purchase under the terms and conditions 
of selected contracts awarded by the County without the 
necessity of securing formal bids. This is a county cooper­
ative contract purchasing system as defined and regulated 
by N.J.A.C. 5:34-7. Interested citizens or vendors may 
obtain information regarding the manner of operation of 
this system by contacting (name, address and phone num­
ber of system contact). The System Name Is The 
System Identifier is: The Systems' establishment 
was approved by the Director of the Division of Local 
Government Services and has an expiration date of (expi­
ration date). 

(b) The county shall make the contract number available 
to any contracting unit within the county which seeks to 
purchase under the terms of a contract awarded by the 
county. 

(c) A county managing a county cooperative contract 
purchasing system shall include in the specifications the 
county's own requirements, stated in definite quantities. The 
county shall identify the contracting units which may pur­
chase under the terms of the contract if awarded.· 

New Rule.. R.2000 d.485, effective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 NJ.R. 4300(a). 

5:34-7.25 County cooperative contract pun:hasing system 
county requirement for bids 

(a) Each request for bids to be included in the county 
cooperative contract purchasing system by the county shall 
contain the following: 

1. Language requiring uniform bid price(s) for both 
the county and registered members. A provision with 
respect to the registered members shall be included sub­
stantially as follows: 

ACCOMMODATION OF LOCAL CONTRACTING 
UNITS WITHIN THE COUNTY OF (Name of 

County) 

[ ) Check here if willing to provide the goods and 
services herein bid upon to local governmental con­
tracting units located within the County of (insert name 
of county) (System Name and Identifier) without substi­
tution or deviation from specifiCations, size features, 
quality, price or availability as herein set forth. It is 
understood that orders will be placed directly by the 
contracting units, subject to the overall terms of the 
contract to be awarded by the County of (name of the 
county), and that no additional service or delivery 
charges will be allowed except as permitted by these 
specifications. 

5:34-7.27 

[ 1 Check here if not willing to extend prices to 
contracting units located in the County of (name of 
county) affect consideration of this bid with respect to 
the needs of (name of the lead agency). 

2. A statement as to the procedure to be followed in 
the event that the lowest responsible bidder declines to 
extend prices to the registered members. The contract for 
the stated needs of the county will be awarded to the 
lowest responsible bidder, and specifically not made avail­
able to contracting units within the county. 

New Rule, R.2000 d.48S, effeaive December 4, 2000. 
See: 32 NJ.R. 3237(a), 32 NJ.R. 4300(a). 

5:34-7.26 County cooperative contraet pun:hasing system 
renewal 

(a) Documents requesting the renewal of the registration 
of a county cooperative contract purchasing system shall be 
submitted to the Director for review and approval prior to 
the date set by the Director for the expiration of the 
system's registration. 

(b) The county shall authorize the renewal of the system 
by resolution. 

(c) The county shall apply to the Director for system 
renewal for a period not to exceed five years. 

(d) The renewal application package shall at a minimum 
include the following: 

1. Form CCCP-1917; and 

2. County resolution reauthorizing the system. 

(e) The 10-day period for the review and approval of the 
renewal of a county cooperative contract purchasing system 
regist~ation shall comme~ ~nly upon the determination by 
the Director that the application renewal is complete. 

<?.The county shall notifY the Director in writing of a 
decasaon not to renew the system's registration. 

New Rule. R.2000 d.48S, effective December 4. 2000. 
See: 32 N.J.R. 3237(a), 32 NJ.R. 4300(a). 

5:34-7.27 Member reports 

At the discretion of the lead agency for a cooperative 
purchasing system, county cooperative contract purchasing 
system and any energy cooperative pricing system, partici­
pants shall file such reports, forms or documents designated 
by the lead agency, setting forth the use and expenditures 
related to contracts executed by the participants of the 
cooperative purchasing system. Such reports may be used to 
track and evaluate the utilization of the contracts executed 
by the lead agency on behalf of the participants. 

New Rule, R.2000 d.48S, effective December 4, 2000. 
See: 32 NJ.R. 3237(a), 32 NJ.R. 4300(a). 
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5:34-7.28 Time for review-all systems 
(a) The Director shall approve or reject all applications 

within 45 days. 

(b) The 45 day review period shall commence only upon 
the determination by the Director that the application is 
complete. 

(c) Failure of the Director to act upon an application 
within 45 days shall constitute a default approval of the 
application for a period of five years or in the case of new 
membership, until the date previously approved by the 
Director for the termination of system registration pursuant 
to N.J.AC. 5:34-7.5(f). 

Amended by R.l995 d.633, effective December 4, 1995. 
See: 27 N.J.R. 3259(a), 27 N.J.R. 488.'i(b). 
Recodified from NJA.C. 5:34-7.10 by R.2000 d.48S, effective Decem­

ber4. 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

5:34-7.29 The State of New Jersey's cooperative 
purchasing program 

(a) The system identifier of 1 NJCP shall represent the 
State of New Jersey Cooperative Purchasing Program ad· 
ministered by the Division of Purchase and Property within 
the Department of the Treasury. This identifier shall be 
used by all contracting units purchasing under the Division 
of Purchase and Property's Cooperative Purchasing Pro­
gram. 

(b) Participation in the State Cooperative Purchasing 
(Pricing) Program does not require a formal agreement with 
the Division of Purchase and Property, nor is approval of 
the Director required. 

(c) Contracts awarded under a State Cooperative Pur­
chasing contract that are in excess of the contracting units 
bid threshold shall be made by resolution of the governing 
body. A resolution of the governing body shall not be 
required for State Cooperative Purchasing contracts for 
textbooks or other educational material that were previously 
approved by a board of education as part of the board's 
adopted curriculum policies. 

(d) The terms and conditions of the contracts awarded by 
the State Division of Purchase and Property shall be binding 
upon the contracting unit and the vendor. When using a 
State contract, contracting units are not entitled to any 
bonding or indemnification protection that is provided to 
the State unless specifically extended to the contracting unit 
by the vendor. A vendor is not required to extend such 
protections, but may do so upon agreement with the con­
tracting unit. 

(e) A correctly prepared and properly executed purchase 
order by a contracting unit shall serve as a contract between 
the contracting unit and a contractor awarded a contract 
pursuant to N.J.S.A. 40A:ll-12 or 18A:l8A-10. In addition 
to the system identifier, each purchase order shall include 
the State contract number on which the purchase is based. 

COMMUNITY AFFAIRS 

Recodified from N.J.A.C. 5:34-7.16 and amended by R.2000 d.48S, 
.:ffective December 4. 2000. 

See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 
Rewrote the section. 

5:34-7.30 Application of NJ.S.A. 40A:ll-5(4) or 
18A:18A-Se: purchases at 10 pert!ent less than 
State contract price 

(a) In applying the provisions of N.J.S.A. 40A:ll-5(4) or 
18A:18A-5e, the purpose of purchasing identical materials, 
supplies or equipment, in the same quantities, under a State 
contract without public bidding, the following conditions 
shall apply. For the purpose of this section, the term 
contract item shall mean the item being purchased that is 
the identical material, supply or equipment. 

1. Quotations for the contract item shall not be re­
ceived from any vendor to whom the State contract has 
been awarded and where such vendor has agreed to 
extend the contract pricing for the item to local contract­
ing units pursuant to N.J.S.A. 52:25-16.1. 

2. When a State contract includes different prices 
based on the quantity or volume purchased, the contract­
ing unit shall be based on quotations for identical quantity 
or volume levels. 

3. Terms and conditions of the State contract, as 
found in the Notice of Award related to length of con­
tract, warranty, delivery and spotting terms, supply, costs, 
payment terms, installation and other related items (ex­
cept boding and indemnification provisions) are met by 
the vendor providing the quotation. 

4. If the specification for a contract item in a Notice 
of Award includes a specific manufacturer's brand and 
model number, quotations shall be based on the same 
manufacturer's brdnd and model number. 

5. If the specification for a contract item in a Notice 
of Award for the contract item is based on a performance 
specification, the contracting agent may receive quota­
tions reflecting different manufacturer's brand and mod­
els, and when making the contract award, the contracting 
agent shall certify in writing that the item being purchased 
is identical to or exceeds the specification of the contract 
item. 

6. Only those options or alternatives that are provided 
for in a Notice of Award may be purchased by a contract­
ing unit. The addition of non-included options or alter­
nates as a part of a contract award under this section is 
prohibited. 

New Rule. R.2000 d.485, el'fective December 4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). -

5:34-7.31 Authority of Director 

(a) The Director shall take whatever additional action 
deemed advisable to assure the orderly conduct of coopera­
tive purchasing systems in accordance with sound financial 
administration in accordance with statutory responsibilities. 
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(b) The Director shall prepare such guidelines as deter­
mined necessary to assist contracting units in the creation 
and administration of cooperative purchasing systems. 

Recodified from 5:34-7.17 by R.l995 d.633, effective December 4, 
1995. 

See: 27 N.J.R. 3259(a), 27 N.J.R. 4885(b). 
Recodified from 5:34-7.20 by R.2000 d.485, effective December 4, 

2000. 
See: 32 N.J.R. 3237(a), 32 NJ.R. 4300(a). 

In (a), substituted "accordance with" for "light of' following "sys­
tems in"; and in (b), deleted "local" following "assist". 

5:34-7.32 Enforcement 

(a) All cooperative purchasing systems shall comply with 
the provisions of these rules at all times. The lead agency 
of any cooperative purchasing system deemed by the Di­
rector to be in noncompliance shall be notified by certified 
mail. The lead agency shall explain in writing within 10 
working days the steps being taken to correct the noncom­
pliance. Failure of the lead agency to respond within the 
time provided shall result in the notification to the lead 
agency by the Director by certified mail to appear before 
the Director, or his or her designee. Notice shall be given 
at least 10 working days prior to the date of appearance and 
shall detail the nature of the alleged noncompliance. Fail­
ure to appear may result in the suspension or termination of 
the registration of the system. 

(b) No later than five days after an appearance required 
herein, the Director shall issue a written determination on 
the issue of regulatory compliance. A copy of the determi­
nation shall be forwarded by certified mail to the lead 
agency. 

(c) A determination of noncompliance shall result in the 
immediate commencement of a 15 day grace period. Dur­
ing this time, the lead agency shall rectify all items of 
noncompliance, to the satisfaction of the Director. 

(d) Failure of the lead agency to undertake such action as 
required by the Director to resolve the issue of noncompli­
ance may result in the suspension or termination of the 
registration of the system. 

Recodified from 5:34-7.18 by R.J995 d.633, effective December 4, 
1995. 

See: 27 N.J.R. 3259(a), 27 NJ.R. 488S(b). 
Recodified from NJ.A.C. 5:34-7.21 by R.2000 d.485, effective Decem­

ber4, 2000. 
See: 32 N.J.R. 3237(a), 32 N.J.R. 4300(a). 

SUBCHAPTER 8. CONTRACTS SUBJECT TO 
PUBLIC BIDDING 

Authority 

N.J.S.A. 40A:II-37.1 and ISA:"IBA-49.2. 

Source and Effective Date 
R.2002 d.17, effective Januaty 22, 2002. 

See: 33 NJ.R. 1994(a), 34 N.J.R. 524(a). 

5:34-8.1 Multi-year contracts 

5:34-8.2 

(a) All multi-year contracts, including all multi-year leas­
es and multi-year leases with option to purchase which are 
authorized under N.J.S.A. 40A:11-15(7), 40A:ll-15(1S) or 
18A:18A-42(f), and other multi-year contracts subject to 
N.J.S.A. 40A:ll-1S and 18A:18A-42 for the procurement of 
goods or services shall be subject to competitive bidding if 
the cumulative amount to be expended during the duration 
of the multi-year lease or contract exceeds the threshold for 
competitive bidding for the contracting unit. 

(b) Pursuant to the provisions of N.J.S.A 40A:ll-15 or 
lSA:lSA-42, a contract award that was based upon receipt 
of quotations shall not be extended if the total value of the 
contract exceeds the bid threshold, which includes the origi­
nal award plus any extension. 

5:34-8.2 Determinations of aggregation 

(a) This section shall affect determinations of aggregation 
for purposes of whether a contract is subject to public 
bidding as set forth in N.J.S.A 40A:ll-3, 40A:11-4 and 
40A:ll-7, and as set forth in N.J.S.A 18A:18A-3, 
18A:l8A-4, and 18A:18A-8, and is adopted pursuant to 
N.J.S.A. 40A:ll-7.1 and 18A:18A-8.1. The provisions of 
this section shall not apply to those goods or services where 
the work is single in 'Character and for those goods or 
services that are necessary for the completion of such a 
contract. 

(b) To determine if goods or services that are expected to 
be used will reach the bid threshold during the contract 
year, the contracting agent or purchasing agent, as defined 
at N.J.A.C. 5:34-1.2, shall use professional judgment based 
on prior experience of the contracting unit, estimates and 
plans for the upcoming contract year based on information 
such as the contracting unit's budget and purchasing history, 
and the amount purchased in the previous contract year. 
When calculating the amount purchased in the previous 
contract year, the calculation shall be based on the period of 
12 consecutive months following the award of a contract. 

(c) To determine if goods or services that are expected to 
be used during a contract year should be combined with 
other similar goods or services in a single bid, the contract­
ing agent or purchasing agent shall use the following meth­
ods or techniques as may be appropriate: 

1. The contracting agent or purchasing agent shall 
request the various organizational components of the 
contracting unit to estimate and provide the contracting 
agent or purchasing agent with their needs. 

2. Based upon appropriate study and evaluation of the 
competitive marketplace, the contracting agent or pur­
chasing agent shall determine the range of goods and 
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services that are best suited for aggregation to maximize 
potential cost savings and to maximize vendor partic­
ipation. This can be accomplished by: 

i. Determining whether there are vendors capable 
of submitting bids on a range of goods or services that 
are sufficiently similar; or 

ii. Determining that commercial business practices 
related to the provision or performance of the goods or 
services will result in a price advantage to the contract­
ing unit if the goods or services were made part of a 
separate contract. 

3. In considering if a particular good or service is 
subject to public bidding, the amount of money spent with 
a given vendor shall not in itself be a determining factor 
of reaching the threshold. 

4. In determining if various expenditures are part of 
the same work or are similar goods or services, the 
emphasis shall be placed on the purpose of the goods and 
services rather than from whom they are purchased. 

S. Where portions of any goods or services can be 
purchased through provision of law that do not require 
the contracting unit to publicly bid, such as a State, 
county, or cooperative purchasing contract, any remaining 
portions may be counted as separate from the portion 
that is not required to be bid. Such purchases may be 
considered as a separate aggregation calculation for the 
purpose of reaching the bid threshold. 

5:34-8.3 When determinations of aggregation are found to 
be incorred 

(a) In each instance of (a)l and 2 below, the amount 
required to be procured, is hereinafter defined to be the 
"remaining amount." This section shall affect determina­
tions of aggregation pursuant to N.J.S.A 40A:l.L-3, 
40A:11-4 and 40A:11-7, and as set forth in N.J.S.A. 
18A:18A-3, l8A:18A-4, and 18A:18A-8, and is adopted 
pursuant to N.J.S.A. 40A:ll-7.1 and 18A:l8A-8.1 when: 

1. Initial estimates of goods or services needed during 
the contract year are incorrectly anticipated to be less 
than the bid threshold; or 

2. Initial estimates of goods or services needed during 
the contract year that had been exempt from public 
bidding are later found to be incorrect. 

(b) When either of the conditions in (a)"l or 2 above 
exist, the provisions of this section shall apply. 

(c) If the remaining amount exceeds the bid threshold, 
public bidding for the remaining amount should take place 
as soon as practicable after the purchasing agent or con­
tracting agent becomes aware of the change in needs. (See 
chapter Appendix.) 

COMMUNITY AFFAIRS 

(d) Subject to the provisions of (d)1 and 2 below, the 
contracting agent or purchasing agent may seek authoriza­
tion from the governing body or its designee to solicit 
quotations or publicly bid the remaining amount. If the 
remaining amount is between 15 percent and 100 percent of 
the contracting unit's bid threshold, then: 

1. The governing body may designate in advance an 
elected official to determine whether public bidding or 
the solicitation of quotations would be most advantageous 
in these circumstances; or 

2. If the governing body fails to designate an elected 
official, it retains the responsibility to make the determi­
nation by resolution. (See chapter Appendix.) 

(e) If the remaining amount to be procured by the con­
tracting unit is less than 15 percent of its bid threshold, the 
contr~cting agent or purchasing agent may solicit quotations 
for the remaining amount. 

(f) In seeking the governing body's or its designee's au­
thorization to solicit quotations under (d) and (e) above, the 
contracting agent or purchasing agent shall: 

1. Certify to the governing body or its designee, as 
appropriate, the need for additional goods and services; 

2. Provide a description of how similar goods or ser­
vices have been procured during the contract year to 
date; 

3. Obtain a resolution from the governing body or 
written approval from its designee, as appropriate, ap­
proving the purchase; and 

4. Provide a report of all procurements made under 
this section to the full governing body. 

(g) No additional goods or services shall be procured 
through the solicitation of quotations under (d) above until 
the resolution or written. approval approving the purchase 
has been passed by the governing body or in the case of a 
designated elected official, other required form of written 
approval has been obtained. (See chapter Appendix.) 

(h) If the actual need for goods or services that are 
publicly bid are found during the course of the contract to 
be greater than the amount bid, the change order proce­
dures set forth in N.J.A.C. 5:30-11 or 6A:23-7.1 shall be 
used, as appropriate. 

(i) Contracts issued pursuant to this section shall include 
a reference to the subsection under which the purchase is 
authorized. 

Administrative change. 
See: 34 N.J.R. 1022(b). 
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5:34-8.4 Intentional miscalculations to avoid public 
bidding 

Under no circumstance shall a contracting unit avoid 
bidding by knowingly miscalculating estimates, taking advan-

5:34-8.4 

tage of differences between contract year and fiscal year, or 
using another mechanism or artifice intended to intentional­
ly avoid public bidding. 

Next Page is 34-19 34-18.1 Supp. 3-4-02 
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SUBCHAPTER 9. SPECIAL CIRCUMSTANCES 

Authority 

N.J.S.A. 40A:·tt-37.1 and ISA:ISA-49.2. 

Source and Etfeetive Date 

R.2002 d.l7, effective Januacy 22, 2002. 
See: 33 NJ.R. 1994(a), 34 N.J.R. 524(a). 

5:34-9.1 Purchase of proprietary goods or services 

(a) In determining whether a good or service meets the 
definition of "proprietary" set forth in N.J.S.A. 
40A:11-2(39) or 18A:18A-2cc, the terms used in the defini­
tion of "proprietary" shall be define~ as follows: 

1. "Specialized nature" means that the purpose to 
which the goods or services will be used has such unique 
characteristics that only the goods or services of a single 
vendor are capable of meeting the contracting unit's 
needs. The following shall be considered as non-limiting 
examples of goods or services that may, under appropriate 
conditions, meet the test of being of a specialized nature: 

i. The use of a good or service other than the 
proprietary one wiU undermine the functionality or 
operational performance of existing facilities; or 

ii. The good or service is patented and the patented 
feature is essential for operational performance. 

2. "Necessary for the conduct of its affairs" means 
that the public need for the proprietary designation is of 
such a compelling nature that the value to the public that 
is gained by the proprietary designation overshadows the 
public benefit of permitting "brand name or equivalent" 
and the benefits of such competition. The following shall 
be considered as non-limiting examples of goods or ser­
vices that may, under appropriate conditions, meet the 
test of being necessary for the conduct of its affairs: 

i. The contracting unit has a substantial investment 
in facilities, training, replacement parts, or complimen­
tary items that warrants reliance on a specific manufac­
turer or vendor to maintain the value of the investment. 

ii. Unique circumstances as to a facility or environ­
ment preclude the use of other goods or services. 

(b) Prior to advertising for the receipt of bids that in­
cludes proprietary goods or services, the contracting agent 
or purchasing agent shall certify in writing to the chief 
executive officer of the contracting unit an explanation of 
why the goods or services are of a specialized nature and 
necessary for the conduct of the affairs of the local contract­
ing unit. The description shall not consist of rewriting or 
paraphrasing the statute or regulations but shall be specific 
to the circumstances. Such certification shall be included as 
part of the bid documents. 

(c) The resolution of the governing body required by 
N.J.S.A. 40A:ll-13(d) or 18A:18A-1Sd shall include a de-

S:34-9.Z 

scription of why the goods or services are specialized in 
nature and necessary for the conduct of the affairs of the 
contracting unit. The description shall not consist of rewrit­
ing or paraphrasing the statute or regulations but shall be 
specific to the circumstances. 

(d) When taken in context of computer systems or dedi­
cated software, the use of the proprietary designation shall 
be interpreted to allow for competition within the purposes 
for which the software is to be used. The competitive 
contracting process at N.J.S.A. 40A:ll-4.1 et seq. and 
18A:18A-4.1 et seq. is intended to allow for competition 
where there may be a limited number of vendors selling 
certain types of application software, that is, financial, hu­
man resources, web site hosting, computerized telephone 
systems, geographic information, police records, or compu­
terized dispatch systems. The competitive contracting pro­
cess is not intended for those circumstances that involve 
networking or telecommunications switching services. 

5:34-9.2 Use of "brand name or equivalent" pursuant to 
NJ.S.A. 40A:ll-13 and lSA:lSA-15 

(a) To encourage free, open, and competitive bidding, 
prior to referencing a "brand name or equivalent" in a bid 
specification pursuant to N.J.S.A. 40A:ll-13 or 
18A:18A-1S, a contracting agent or purchasing agent shall 
first consider using a specification based on any of the 
following: 

1. A standard issued by a national or international 
testing or standards setting organization, including, but 
not limited to, the American Society for Testing and 
Materials (ASTM), National Institute of Standards and 
Technology (NIST), Internet Engineering Task Force 
(IETF), International Standards Organization (ISO), 
IEEE Industry Standards and Technology Organization 
(IEEE-ISTO), any entity accredited to set standards by 
the American National Standards Institute (ANSI); 

2. A generic specification available through a com­
mercial or non-commercial service such as MasterSpec® 
or similar service; or 

3. Specialized programs such as a listing in the Build­
ing Products Pre-Approval Program maintained by the 
National Institute of Building Sciences. 

(b) A contracting agent or purchasing agent shall not use 
a "brand name or equivalent" unless they have knowledge 
that at least one equal exists. If there are no equals or if the 
nature of the brand name good or service effectively re­
stricts bidders to that single good or service, the contracting 
agent or purchasing agent must consider the matter subject 
to the provisions of proprietary goods or services at N.J.AC. 
5:34-9.1. 

(c) When a specification uses "brand name or equiva­
lent," the listed brand name shall serve as a reference or 
point of comparison for the functional or operational char­
acteristic desired for the good or service being requested. 
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Where a bidder submits an equivalent, it shall be the 
responsibility of the bidder to document the equivalence 
claim. Failure to submit such documentation shall be 
grounds for rejection of the claim of equivalence. 

(d) Under no circumstance shall specifications require 
any form of "pre-approval" or "pre-qualification" of an 
equivalent product before the submission of bids. 

5:34-9.3 Cancellation or postponement of receipt of bids 
or proposals 

(a) Publicly announced receipt of bids or competitive 
contracting proposals shall be considered cancelled when 
the contracting unit must amend or modify the bid specifica­
tions and cannot meet the requirements of N.J.S.A. 
40A:ll-23 and 18A:18A-21. The following procedures shall 
be used in the event a contracting unit cancels the receipt of 
publicly advertised bids or competitive contracting propos­
als: 

1. All vendors who have either submitted bids or 
proposals, or received specifications or request for pro­
posals, shall be notified by telephone, fax, or e-mail that 
the receipt thereof has been cancelled, the reason there­
fore, and notification regarding the return of the un­
opened bids pursuant to this section. 

2. The contracting unit shall allow vendors to retrieve 
bids or proposals that had been: 

i. Submitted at or before the time of cancellation; 

ii. Previously sent but had not arrived by the time of 
cancellation; or 

iii. For those not picked up by a vendor within 10 
business days of being notified of their availability, the 
contracting unit shall return them, unopened, by certi­
fied mail or other delivery service that provides a 
delivery receipt. 

3. On the day and time originally scheduled for re­
ceipt of bids or proposals, a notice shall be posted at the 
place where bids were to have been received, stating that 
the receipt of bids or proposals has been cancelled. No 
bids or proposals are to be received at this time. 

4. All advertisements for the receipt of rescheduled 
bids or proposals must adhere to the requirements of 
N.J.S.A. 40A:ll-23 or 18A:18A-2l, as appropriate to the 
contracting unit for the statutory number of days between 
notice and when new bids or proposals can be received. 

(b) Publicly announced receipt of bids or competitive 
contracting proposals shall be considered postponed when 
an unforeseen circumstance occurs that would affect or 
prohibit the opening of bids or proposals. The opening of 
the bids or proposals must occur within five days, excluding 
Saturdays, Sundays, and holidays, of the original date of the 
receipt of bids or proposals. The following procedures shall 
be used in the event a contracting unit must postpone the 
receipt of publicly advertised bids or competitive contracting 
proposals: 

COMMUNI1Y AFFAIRS 

1. As soon as practicable, all vendors who have either 
submitted bids or proposals, or received specifications or 
request for proposals, shall be notified by telephone, fax, 
or e-mail that the receipt thereof has been postponed and 
the reason therefore. 

2. If possible, on the day and time originally sched­
uled for receipt of bids ·or proposals, a notice shall be 
posted at the place where bids were to have been re­
ceived, stating that the receipt of bids or proposals has 
been postponed. 

3. In the event of a postponement, no bids or propos­
als shall be opened. 

5:34-!1.4 Concessions 

(a) The Local Public Contracts Law, N.J.S.A. 40A:ll-1 et 
seq., and the Public School Contracts Law, N.J.S.A. 
18A:18A-l et seq., define the term "concession" as the 
granting of a license or right to act for or on behalf of the 
contracting unit, or to provide a service requiring the ap­
proval or endorsement of the contracting unit, and which 
may or may not involve a payment or exchange, or provision 
of services by or to the contracting unit. In the case of the 
Public School Contracts Law, vending machines are specifi­
cally excluded from the definition. Further, a concession is 
only subject to this section if it is awarded to or supports a 
for-profit organization or purpose. 

(b) Concessions are specifically deemed to include, but 
are not limited to, the following: 

1. The right to publish a map, newsletter, directory, or 
calendar containing the meeting schedules and other in­
formation about contracting unit services or activities 
where the contractor sells advertising as full or partial 
payment for providing the service; 

2. Installation of "welcome to (name of entity)" signs 
on public property where a local organization pays a fee 
to the sign manufacturer, who may or may not make a 
payment to the contracting unit, and includes the name of 
the local organization on the sign; 

3. Use of public space or facilities (such as score­
boards, bus shelter or facility advertising) for advertising 
in exchange for fees or services, or discounts on services; 

4. Installation of vending machines in public facilities 
(except for vending machines in schools); 

5. The donation, sale, installation, or maintenance of 
equipment or facilities for use of the contracting unit; 

6. The choice of a local or long distance telephone 
service for pay phones on public property; 

7. Copying machines in a government or library facili­
ty made available for public use; 

8. The right to sell goods or services on public proper­
ty; or 
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9. Other services, rights or use as may meet the 
defmition of concession. 

(c) A concession shall not be deemed to include contribu­
tions of goods, services, or financial support for the sponsor­
ship of the celebration of public events where the contribu­
tions offset in full or in part the cost of the specific event. 
For the purpose of providing examples, such public events 
include, but are not limited to, seasonal recreation pro­
grams, concert series, holiday celebrations, and tourism 
related programs. In addition, vending machines in public 
facilities that are considered as protected speech under the 
United States Constitution, such as newspapers, or facilities 
used for collection of material being sent through a pickup 
and delivery service are not deemed to be a concession. 

(d) Prior to commencing procurement of any concession, 
the governing body of the contracting unit shall: 

1. Obtain from legal counsel an opinion of the legality 
of procuring the concession; and 

2. Pass a resolution authorizing the procurement of a 
concession. The resolution shall include: 

i. A description of the public need to award a 
concession; 

ii. The concession to be awarded; 

iii. The considerations, including the benefits and 
any risks the governing body took into account in 
reaching the decision to award a concession; 

iv. An estimate of the total value of the concession; 

v. If any, an estimate of any revenue or services to 
be received by the contracting unit; 

vi. The basis of award of the concession is based 
upon the most advantageous price and other factors or 
the lowest responsible bidder; 

vii. An estimate of any costs to be incurred by the 
contracting unit as part of the concession; 

viii. Any services, facilities, or endorsement to be 
provided by the contracting unit; and 

ix. The method to be used to procure the conces­
sion pursuant to (g) below. 

(e) The original legal opinion and resolution required in 
(d) above shall suffice for purposes of the subsequent 
procurement of a particular concession where the entire 
procurement process had been previously completed. 

(f) The total estimated value of the concession shall be 
considered as the aggregate value in determining the pro­
curement method that will be used. The concession shall be 
awarded in accordance with the relevant procedure for the 
method used to procure the concession. The total estimated 
value shall include all revenue, if any, that may be expected 
to be received by the concessionaire, which shall be deemed 

5:34-9.5 

to include the value of all payments, goods, and services 
received by the contracting unit. A specific exception to this 
subsection shall be the use of bank automated teller ma­
chines or other cash vending machines. The threshold for 
this service shall be based on the estimated annual value of 
fees charged to users of the service and the value of all 
payments, goods and services received by the contracting 
unit 

(g) Unless otherwise specifically provided for by law, 
concessions shall be awarded through either of the following 
means: 

1. By informal quotations, when the total estimated 
value of the concession is less than the bid threshold; or 

2. By receipt of public bid or competitive contracting, 
when the total estimated value of the concession exceeds 
the bid threshold or at any time at the option of the 
governing body. 

(h) While contracting units that are boards of education 
are not required to use the concession process for food and 
drink vending machines, the use of these provisions are 
recommended to enhance the integrity of the procurement 
process. If a contracting unit that is a board of education 
combines food and drink vending machines with concessions 
in a single procurement, the procedures of this section shall 
apply for the entire procurement. 

5:34-9.5 Miscellaneous dreumstanees 

(a) When a single contract for the collection of solid 
waste includes both municipal solid waste, pursuant to 
N.J.S.A. 40A:11-1S(3), and collection from facilities owned 
by a contracting unit, pursuant to N.J.S.A. 40A:11-1S(38), 
the contract may be granted for a term of not more than 
five years. 

(b) When contracts for goods or services are less than lS 
percent of the bid threshold, the purchasing agent shall 
employ sound business practices in awarding the contract. 
For the purpose of this subsection, sound business practice 
means employing such judgment that the price charged to 
the contracting unit reflects current market conditions and 
the quantity and delivery needs of the contracting unit. 

(c) When a notice of award for professional services, 
competitive contracting, and extraordinary unspecifiable ser­
vices is required to be published in the official newspaper of 
the contracting unit, such a notice shall be published no 
later than 20 calendar days after the passage of the resolu­
tion awarding the contract. 

(d) Pursuant to N.J.S.A. 40A:ll-4b(l) and 
18A:18A-4b(l) with regard to the use of mediation to reach 
a finding of prior negative experience, if the mediation 
activity included a requirement of confidentiality and if no 
final determination of responsibility was reached, such medi­
ation activity shall not be considered as a cause for a finding 
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of prior negative experience, unless stipulation was made to 
the contrary. 

(e) In a contracting unit subject to the Public School 
Contracts Law, a purchasing agent may appoint a "duly 
authorized designee" to act on behalf of and be responsible 
to the purchasing agent for such actions as related to 
purchasing. The purchasing agent shall recommend such 
designee to the Board of Education for their consideration 
and approval. The designee cannot act on behalf of the 
purchasing agent until Board approval is received. Under 
these circumstances, the purchasing agent shall continue to 
hold the authority, responsibility and accountability for the 
purchasing activity of the contracting unit. The use of this 
provision does not permit a "duly authorized designee" to 
exercise the authority of a qualified purchasing agent. 

5:34-9.6 Purchasing at I 0 percent less than a State 
cooperative contract price 

(a) A contracting unit that procures materials, supplies or 
equipment for at least 10 percent less than the State cooper­
ative contract price, pursuant to N.J.S.A. 40A:11-5(4) or 
18A:l8A-5(e), shall submit the following documentation to 
the Director within five working days of the award of any 
such contract: 

1. A copy of the purchase order; 

2. A copy of the requisition or request for purchase 
order (if applicable); 

3. The written certification of its purchasing agent 
stating that the purchase price of the materials, supplies 
or equipment is at least 10 percent less than the State 
contract price; 

4. Documentation verifying that the materials, sup­
plies or equipment purchased by the contracting unit are 
identical to the materials, supplies or equipment on State 
contract; 

5. A copy of each request for quotation issued by the 
purchasing agent; 

6. Copies of each of the three quotations received by 
the purchasing agent, which shall include the vendor's 
name, address, identification of items offered, prices quot­
ed, and the percent discount (if applicable); and 

7. A copy of the adopted resolution, approving or 
awarding the contract for the purchase of materials, sup­
plies or equipment, approved by two-thirds affirmative 
vote of the full membership of the governing body or, in 
the case of boards of education, a copy of the motion 
made approving or awarding the contract for the purchase 
of materials, supplies or equipment, carried and recorded 
in the written minutes of the meeting. 

COMMUNITY AFFAIRS 

(b) All purchase orders or contract documents shall in­
clude the identifier "N.J.A.C. 5:34-9.6" and the State con­
tract number in order to validate the legal basis under which 
the purchase was made, and to assist in the conduct of 
audits and other reviews for statutory compliance. 

(c) The Division has provided an optional submission 
checklist in chapter Appendix B, "Purchasing At 10 Percent 
Less Than The State Cooperative Contract Price N.J.S.A. 
40A:11-5(4) and N.J.S.A. 18A:l8A-5(e)." The checklist is 
intended to help contracting units comply with the provi· 
sions of this section. The checklist is available in the public 
contracts law section of the Division's website www.state.nj. 
us/dca/lgs. 

New Rule. R.2002 d. liS, effective April 15, 2002. 
See: 34 N.J.R. ll32(a), 34 N.J.R. 1544(a). 

5:34-9.7 Use of the General Services Administration's 
Federal Supply Schedules 

(a) A contracting unit statutorily subject to the Local 
Public Contracts Law, N.J.S.A. 40A:ll-1 et seq., or the 
Public School Contracts Law, N.J.S.A. 18A:1.8A-l et seq., 
that procures reprographic equipment or services, including 
digital copiers, listed in any of the Special Item Numbers of 
the Federal Supply Schedule 36, Part IV, or update thereto, 
shall, pursuant to N.J.S.A. 40A:ll-12(b) or 18A:l8A-10(b), 
submit the following documentation to the Director of the 
Division of Local Government Services within five working 
days of the award of any such contract: 

l. A copy of the purchase order; 

2. A copy of the requisition or request for purchase 
order (if applicable); 

3. Documentation verifying the price and description 
of the reprographic equipment or services, including digi­
tal copiers, under the Federal Supply Schedules; 

4. Written certification of the contracting unit's pur­
chasing agent verifying that the price of the reprographic 
equipment or services, including digital copiers, is no 
greater than the State contract price or, in the alternative, 
provide the rationale justifying payment of the higher 
Federal Supply Schedule price; 

5. A copy of the vendor's consent to the terms and 
conditions of the State contract governing in the event of 
a conDict with the vendor's Federal contract; and 

6. A copy of the adopted resolution approving or 
awarding the contract for the purchase of materials, sup­
plies or equipment approved by the membership of the 
governing body or, in the case of boards of education, 
copy of the motion, approving or awarding the contract 
for the purchase of materials, supplies or equipment 
made, carried and recorded in the written minutes of the 
meeting. 
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(b) All purchase orders or contract documents shall include 
the identifier "N.J.A.C. 5:34-9.7" and if available, the State 
contract number issued by the Division of Purchase and 
Property in order to validate the legal basis under which the 
purchase was made, and to assist in the conduct of audits and 
other reviews for statutory compliance. 

(c) Contracting units statutorily authorized to contract 
under the Local Public Contracts Law, N.J.S.A. 40A:ll-1 et 
seq. or the Public School Contracts Law, N.J.S.A. 18A:18A-1 
et seq. and procuring goods or services listed in any Special 
Item Numbers of the Federal Supply Schedule 36, Part IV, or 
update thereto, shall comply with administrative rule 
promulgated by the Department of the Treasury Purchase 
Bureau at N.J.A.C. 17:12-1A.5, Use of Federal Supply 
Schedules. 

(d) The Division has provided an optional submission 
checklist in chapter Appendix C, "Use of the General 
Services Administration's Federal Supply Schedules N.J.S.A. 
40A:ll-12b and N.J.S.A. 18A:18A-10b." The checklist is 
intended to help contracting units comply with the provisions 
of this section. The checklist is available in the public 
contracts law section of the Division's website 
www.state.nj.us/dca/lgs. 

New Rule, R.2002 d.l18, effective Apri115, 2002. 
See: 34 N.J.R. 632(a), 34 N.J.R. 1544(a). 

APPENDIX A 

LOCAL PUBLIC AND PUBLIC SCHOOL CONTRACTS LAWS 

The examples that follow relate to N.J.A.C. 5:34-8.3, 
which identifies practices that should be used in instances 
where the initial estimates of goods or services needed during 
the current contract year were anticipated to be less than the 
bid threshold, or had been exempt from public bidding, but 
are later found to be incorrect. The rule sets forth practices to 
follow in determining if the remaining amount should be 
publicly bid, or if quotations should be solicited. The 
following situations repeat each rule and provide an 
interpretative model. 

In the following situations, the remammg amount (as 
previously defmed) means: the value of similar goods and 
services that are needed for the remainder of the current 
contract year, plus the value of similar goods and services 
needed in the subsequent contract year. 

SITUATION 1 

N.J.A.C. 5:34-8.3(c): If the remaining amount exceeds the 
bid threshold, public bidding should take place as soon as 
possible. 

Example: Assume that a contracting unit has a bid 
threshold of $21,000 and is on a calendar year budget cycle. 
To date they have purchased $15,000 worth of chain link 
fence through solicitation of quotations. In December, the 

5:34 App.A 

Recreation Director advises the purchasing agent that one 
field and a parking area were excluded from the initial 
solicitation and that an additional $10,000 worth of chain link 
fence needs to be purchased for the remainder of the year. 
The Recreation Director further advises that an additional 
$23,000 worth of chain link fence is required for anticipated 
projects in the next year. 

Solution: The purchasing agent or contracting agent would 
have to immediately initiate public bidding procedures to 
procure the remaining chain link fence, because the additional 
need this year, plus the need next year, exceeds the bid 
threshold. 

SITUATION2 

N.J.A.C. 5:34-8.3(d): If the remaining amount is between 
15 percent and 100 percent of the contracting unit's bid 
threshold, and the contracting unit has previously designated 
an elected official to determine whether public bidding or the 
solicitation of quotations is most advantageous to the 
contracting unit, then the purchasing agent or contracting 
agent may seek authorization from the governing body or its 
designee to solicit quotations or publicly bid the remaining 
amount. 

Example: The following example relates to situations 
where similar goods or services will not be required in the 
subsequent contract year, and the contracting agent or 
purchasing agent has the option to either publicly bid the 
remaining amount, or seek authorization from the governing 
body or its designee to solicit quotations. 

Assume that a contracting unit has a bid threshold of 
$21,000 and is on a calendar year budget cycle. To date they 
have purchased $15,000 worth of chain link fence through 
solicitation of quotations. In December, the Recreation 
Director informs the purchasing agent or contracting agent 
that one field was excluded from the initial solicitation, 
resulting in an additional current year purchase of $10,000. 
The Recreation Director further advises that no purchases of 
chain link fence are required for the subsequent year. 

Solution: The purchasing agent or contracting agent may 
seek authorization from the governing body or its designee to 
solicit quotations or publicly bid the remaining amount 
because it is between 15 percent and 100 percent of the 
contracting unit's bid threshold. 

SITUATION3 

N.J.A.C. 5:34-8.3(d): If the remaining amount is between 
15 percent and 100 percent of the contracting unit's bid 
threshold, and the contracting unit has previously designated 
an elected official to determine whether public bidding or the 
solicitation of quotations is most advantageous to the 
contracting unit, then the purchasing agent or contracting 
agent may seek authorization from the governing body or its 
designee to solicit quotations or publicly bid the remaining 
amount. 
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Example: The following example relates to situations 
where the remaining amount equals the value of similar 
goods or services to be purchased for the current contract year 
plus the value of similar goods or services for the subsequent 
contract year and is equal to between 15 percent and 1 00 
percent of the contracting unit's bid threshold. 

Assume that a contracting unit has a bid threshold of 
$21,000 and is on a calendar year budget. To date, they have 
purchased $15,000 worth of chain link fence through 
solicitation of quotations. In December, the Recreation 
Director informs the purchasing agent or contracting agent 
that one field was excluded from the initial solicitation 
resulting in an additional need for $5,000 worth of chain link 
fence for the remainder of the current contract year. The 
Recreation Director advises further that $10,000 worth of 
additional chain link fence needs to be purchased during the 
subsequent year. The additional $15,000 of new chain link 
fence ($5,000 for the remainder of the current contract year, 
and $10,000 for the subsequent contract year) is less than the 
bid threshold of $21,000. 

Solution: Since the remaining amount is between 15 
percent and 100 percent of the contracting unit's bid 
threshold, the purchasing agent or contracting agent may seek 
authorization from the governing body or its designee to 
solicit quotations or publicly bid the remaining amount. 

COMMUNITY AFFAIRS 

SITUATION 4 

N.J.A.C. 5:34-8.3(e): If the remaining amount is less than 
15 percent of the contracting unit's bid threshold, the 
contracting agent or purchasing agent is authorized to solicit 
quotations for the purchase of the remaining amount. 

Example: Assume that a contracting unit has a bid 
threshold of $21,000 and is on a calendar year budget cycle. 
To date they have purchased $19,000 worth of chain link 
fence through solicitation of quotations. In December, the 
Recreation Director informs the purchasing agent or 
contracting agent that the engineer miscalculated the area, 
and that an additional 40 linear feet of chain link fence needs 
to be purchased. The cost for the additional chain link fence is 
$2,600. 

Solution: The purchasing agent or contracting agent would 
be able to solicit quotations for the remaining chain link 
fence, because $2,600 (the remaining amount of goods to be 
purchased) is less than 15 percent of the contracting unit's bid 
threshold. 

Amended by R.2002 d.118, effective Apri115, 2002. 
See: 34 N.J.R. 632(a), 34 N.J.R. 1544(a). 

Added Appendix designation "A". 
Amended by R.2006 d.179, effective May 15, 2006. 
See: 37 N.J.R. 4601(a), 38 N.J.R. 2119(b). 

Added head to Appendix A. Monetary substitutions in "Example" of 
situations 1-4. 

APPENDIXB 

APPENDIXB 
N.J. DIVISION OF LOCAL GOVERNMENT SERVICES SUBMISSION CHECKLIST 

Purchase At 10 Percent Less Than The State Cooperative Contract Price 
N.J.S.A. 40A:ll-5(4) and N.J.S.A. 18A:18A-5(e) 

CONTRACTING UNIT'S NAME:--------------- COUNTY: __________ __ 

ITEM PURCHASED: __________________ __ DATE: ___________ _ 

The Local Public Contracts Law at N.J.S.A. 40A:11-5(4) and the Public School Contracts Law at N.J.S.A. 18A:18A-5(e) require information 
on this particular type of purchasing transaction(s) to be filed with the Director of the Division of Local Government Services. The rule, 
N.J.A.C. 5:34-9.6, codifies and supplements the requirements of the provisions oflaw. The rule requires documentation to be submitted to the 
Director within five (5) working days of the award of any such contract. The following documentation is submitted: 

DOCUMENTATION INCLUDED WITH SUBMISSION 

1. Copy of the purchase order with the reference N.J.A.C. 5:34-9.6 included; YES () NO () 

2. Copy of the requisition or request for purchase order (if applicable); 

3. Written certification by the purchasing agent stating that the purchase price of the materials, 
supplies or equipment is at least 10 percent less than the State contract price. 

4. Documentation verifying that the materials, supplies or equipment purchased by the 
contracting unit are identical to the materials, supplies or equipment on State contract. 

5. Copy of each request for quotation issued by the purchasing agent; and, 

6. Copy of each of the three (3) quotations received by the purchasing agent, which shall include 
the vendor's name and address and identification of items offered, prices quoted, and percent 
discount (if applicable); and, 

7. Copy of the adopted resolution approved by two-thirds affirmative vote of the full membership 
of the governing body or, in the case of boards of education, copy of the motion made, carried 
and recorded in the written minutes of the meeting. 
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YES() NO() 
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LOCAL PUBLIC CONTRACTS 

OTHER COMMENTS: Please use a separate sheet of paper and attach to Checklist. 

FORM SUBMITTED BY: 

(Please Print Name) (Title) 

(Telephone or E-mail) (Date) 

Please return this form with all the required documentation to the Bureau of Local Management Services at the 
Division of Local Government Services, at PO Box 803, Trenton, NJ 08625-0803. 

New Rule, R.2002 d.ll8, effective Aprill5, 2002. 
See: 34 N.J.R. 632(a), 34 N.J.R. 1544(a). 

APPENDIXC 

APPENDIXC 
N.J. DIVISION OF LOCAL GOVERNMENT SERVICES SUBMISSION CHECKLIST 

Use Of The General Services Administration's Federal Supply Schedules 
N.J.S.A. 40A:ll-12b and N.J.S.A. 18A:18A-10b 

5:34 App. C 

CONTRACTING UNIT'S NAME:--------------- COUNTY: _________ __ 

ITEM PURCHASED: __________________ __ DATE: __________ _ 

The Local Public Contracts Law at N.J.S.A. 40A: ll-12b and the Public School Contracts Law at N.J.S.A. 18A: 18A-10b require information 
on this particular type of purchasing transaction(s) to be filed with the Director of the Division of Local Government Services. The rule, 
N.J.A.C. 5:34-9.7, codifies and supplements the requirements of the provisions oflaw. The rule requires documentation to be submitted to the 
Director within five (5) working days of the award of any such contract for repro graphic equipment or services, including digital copiers, listed 
in any of the Special Item Numbers of the Federal Supply Schedule 36, Part IV, or update thereto. The following documentation is submitted: 

DOCUMENTATION INCLUDED WITH SUBMISSION 
1. Copy of the purchase order with the reference N.J.A.C. 5:34-9.7 included; YES () NO () 

2. 

3. 

4. 

Copy of the requisition or request for purchase order (if applicable); 

Documentation verifying the price and description of the reprographic equipment of services, 
including digital copiers, under the Federal Supply Schedules; 

Written certification of the contracting unit's purchasing agent verifying that the price of the 
reprographic equipment or services, including digital copiers, is no greater than the State 
contract price or, in the alternative, provide the rationale justifying payment of the higher 
Federal Supply Schedule price; 

5. A copy of the vendor's consent to the terms and conditions of the State contract governing in 
the event of a conflict with the vendor's Federal contract; and 

6. Copy of the adopted resolution approved by the membership of the governing body or, in the 
case of boards of education, copy of the motion made, carried and recorded in the written 
minutes of the meeting. 

OTHER COMMENTS: Please use a separate sheet of paper and attach to Checklist. 

FORM SUBMITTED BY: 

(Please Print Name) (Title) 

(Telephone or E-mail) (Date) 

YES() 

YES() 

YES() 

YES() 

YES() 

Please return this form with all the required documentation to the Bureau of Local Management Services at the 
Division of Local Government Services, at PO Box 803, Trenton, NJ 08625-0803. 

New Rule, R.2002 d.ll8, effective April 15, 2002. 
See: 34 N.J.R. 632(a), 34 N.J.R. 1544(a). 
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