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To the Honorable Epwin Roserr WaLKER, Chan-
cellor of the State of New Jersey:

The complainant, John D. Goldberg, of the
City of Newark, in the County of Essex and
State of New Jersey, respectfully shows:

1. That on the 2nd day of June, 1925, the
said Mary Levy, who is a widow, of the City of
Newark, entered into a certain contract in writ-
ing, a true copy of ‘which is hereunto annexed
and made a part hereof, whereby she agreed to
convey to the Constructo Realty Co., a corpora-
tion, for the sum of Fifty-eight Hundred Dollars
($5,800) by deed of warranty, on or before the
first day of August, 1925, all that certain tract
or parcel of land and premises situate, lying and
being in the City of Newark, in the County of
Fssex and State of New Jersey, and being com-
monly known and designated as No. 56 Jones
street, and more particularly described as fol-
lows: - '

Brein~NiNg at a point distant three hun-
dred feet eight inches northerly on the east-
erly line of Jones Street from the corner,
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which corner is formed by the intersection
with the northerly line of the Springfield
Turnpike; thence (1) running easterly at
right angles with Jones Street ninety feet
more or less to the fence; thence (2) north-
erly along the fence twenty-five feet; thence
(3) westerly parallel with the first course
ninety feet more or less to Jomes Street;
thence (4) southerly along the easterly line
of Jones Street twenty-five feet to the place
of BreIinNING.

The said contract, after having been duly signed,
executed and acknowledged on the said 2nd day
of June, 1925, was, on the 23rd day of November,
1925, recorded in the Register’s -Office of said
County of Essex and State of New Jersey.

2. That the sum of Three Hundred ($300)
Dollars of the consideration for said lands, as
mentioned in Paragraph 1 hereof, was duly paid
by the Constructo Realty Co., a corporation, to
the said Mary Levy, the defendant herein, upon
the execution and delivery of the said contract,
and that on the 11th day of June, 1925, the com-
plainant, John D. Goldberg, paid the sum of Two
Hundred and Fifty ($250) Dollars unto the Con-
structo Realty Co., a corporation, and in consid-
eration thereof, the said Constructo Realty Co.,
a corporation, assigned, sold, transferred and set
over the said agreement for the sale and pur-
chase of the said property unto your complain-
ant, John D. Goldberg, and delivered the said
agreement for the purchase of said property
unto your complainant, and of which assignment
the said Mary Levy had notice thereof.

3. That the lands mentioned and desecribed iI_}
the aforesaid contract’ of sale consists of an im-
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proved city building lot, with a building thereon,
and which lot is twenty-five feet more or less
frontage on Jones street and ninety feet more
or less in depth and twenty-five feet more or less
in rear, and is known and designated as No. 56
Jones street. That since the execution of said
contract and the assignment of said contract unto
your complainant, John D. Goldberg, your com-
plainant has been ready, willing, anxious and
demanded the conveyance of the said tract of
land and was ready to tender and does hereby
tender the full purchase price in accordance with
the terms of the said contract, but that the said
defendant refused and still does refuse to con-
vey and carry out the said contract in accordance
with the terms thereof, and that your complain-
ant is desirous to obtain the conveyance of the
said tract of land and premises hereinabove de-
seribed, contracted to be conveyed to your com-
plainant as aforesaid, but that the said defend-
ant refuses to convey and carry out the said
contract in accordance with the terms thereof.

4. Your orator further shows unto your
Honor that since the execution of said contract
the building then on said tract of land has been
removed, and that the said tract of land is bare
of any building, and wherefore your orator prays
that a due and proper sum be allowed to your
orator as an abatement by way of compensation
by reason of the removal of the said building on
the said tract of land hereinabove described.

Complainant is without adequate remedy in
the courts of law, and therefore prays:

1. That the said Mary Levy, who is a widow
and who i1s the defendant in this suit, may
answer this bill of complaint, and each statement
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therein made without oath; oath is hereby ex-
pressly waived.

2. That the said Mary Levy may be decreed
specifically to perform the said agreement, en-
tered into by her with the said Constructo Realty
Co., a corporation, and which agreement was
duly assigned by the said Constructo Realty Co.,
a corporation, unto your complainant, and that
a proper sum be allowed to your complainant as
an abatement by way of compensation for the
building so removed from the said tract of land
since the making and execution of the said agree-
ment, the said complainant tendering himself
ready and willing and hereby offering specifically
to perform the said agreement on his part with
an abatement by way of compensation by reason
of the aforesaid removal, destroying and de-
molishing of the said building heretofore on said
tract of land, so contracted to be conveyed by
the said defendant.

3. That a writ of subpoena may issue, com-
manding said defendant to answer this bill of
complaint and to abide by such decree as this
Court may make in the premises.

WILLIAM GREENFIELD,
Solicitor for and of Counsel
with the Complainant.

ArricLes or AGrReEMENT, made the second day
of June, in the year of our Lord One Thousand
Nine Hundred and Twenty-five, Between Mary
Levy, widow, of the City of Newark in the
County of Essex and State of New Jersey, party
of the first part; And CoxsrrucTo Rearty Co.,
a corporation, of the City of Newark, in the
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County of Kssex and State of New Jersey, party
of the second part;

WirnesseTH, That the said party of the first
part, for and in consideration of the sum of
Five Thousand Eight Hundred ($5,800.00) Dol-
lars, to be paid and satisfied as hereinafter men-
tioned, and also in consideration of the covenants
and agreements hereinafter mentioned, made and
entered into by the said party of the second
part, doth agree to ‘and with the said party of
the second part, that she the said party of the
first part, will well and sufficiently convey to the
sald party of the second part, its successors and
assigns, by Deed of Warranty on or before the
1st day of August next ensuing the date hereof,
all that certain lot, tract, or parcel, of land and
premises, hereinafter particularly described situ-
ate, lying and being in the City of Newark in the
County of Essex, State of New Jersey.

Being commonly known and designated as
#56 Jones St. description to be the same as in
deed to party of first part from her grantor.

In consideration of 6/11/25 of two hundred
and fifty dollars paid to me by John D. Goldberg.
We hereby assign this agreement.

CONSTRUCTO REALTY CO.
By Louis Susskind, Pres.
Witness—M. H. Bluberg.
Attest:

Joseph Susskind,
Secy.

AxDp the said Constructo Realty Co., its sue-
cessors and assigns, and for itself, doth cove-
nant, promise and agree to and with the said
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party of the first part, her heirs, executors, ad-
ministrators and assigns, that the said party
of the second part, will pay and satisfy, or cause
to be paid and satisfied, unto the said party of
the first part, the said sum of five thousand
eight hundred ($5,800.00) dollars as and for the
purchase money of the foregoing described land
and premises, in the following manner, that is
to say:

On Execution of this agreement for
which this is also a receipt

On delivery of deed, cash or certified
check

On Bond and Mortgage, same contain-
ing usual interest, tax, assessment,
insurance and installment default
clauses, and an agreement not to
claim credit on the interest payable
on bond and mortgage, by reason of
any tax assessed, or to be assessed
against the premises, with interest at
6% payable semi-annually for 114
e R e skl g lB R L R B $2000.
By assuming the mortgage at present
a lien on the premises, and paying
the same according to the terms there-

Said purchase money mortgage to have a cov-
enant permitting party of the second part, its
suecessors or assigns to secure a new first mort-
gage not more than $3800.00, and said purchase
money mortgage is to be postponed to the lien
of such new first mortgage.

This Contract is entered into upon the knowl-
edge of the parties as to the value of the land
and whatever buildings are upon the same, and
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not on any representations made as to character
or quality.

And the said party of the first part hereby
agrees to pay to the authorized agent a com-
mission of % on the purchase price afore-
said, said commission to be paid in consideration
of services rendered in consummating this sale.

Axp It Is FurteHER AGREED by the parties to
these presents, that the said party of the second
part, its successors or assigns, may enter into
and upon the said land and premises on the 1st
day of August next ensuing the date hereof, and
from thence take the rents, issues and profits to
its and their use.

Axp It Is Furruer AGreEp by the parties
hereto, that the said deed of warranty shall be
delivered and received at office of Joseph Suss-
kind, 972 Broad St., Newark, N. J., between the
hours of 10 in the forenoon and 4 o’clock in the
afternoon on the said 1st day of August next
ensuing the date hereof.

The rents of said premises, insurance pre-
miums, water rents, taxes, and interest on Mort-
gage, if any, shall be adjusted, apportioned and
allowed as of the day of delivery of said deed.

Gas and electric fixtures and chandeliers, car-
pets, linoleum, mats and matting in halls, ash
cans and heating apparatus, if any, are included
in this sale.

" The risk of loss or damage to said premises
by fire or otherwise until the delivery of said
deed is assumed by the party of the first part.

In case the premises shall suffer injury be-
vond the ordinary wear and tear, the party of
the first part, shall repair the damage before the
date set for delivery of said deed or make an
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appropriate deduction from the purchase price
herein stated.

It is understood and agreed that the buildings
upon said premises are all within the boundary
lines of the property as deseribed in the deed
therefor, and that there are no encroachments
thereon and that the buildings comply with mu-
nicipal ordinances and regulations, to be shown
by the report of the Secretary, where such ordi-
nances and regulations apply.

It is expressly understood and agreed that the
title to the land and premises hereby agreed to
be conveyed is not derived from any proceedings
or any Act for the Sale of L.and for non-payment
of the municipal taxes or assessments.

In ‘Wirness WHEREOF, the said parties have
hereunto interchangeably set their hands and
seals the day and year first above mentioned.

her
MARY X LEVY
mark

CONSTRUCTO REALTY CO.
By Louis Susskind, Pres.

Signed, Sealed and Delivered
in the Presence of

sTHER ROSENTFELD,

Attest:

Joseph Susskind, Secy.

Bill of Complant.

STATE oF NEW JERSEY,
S8
CounTy oF KSSEX.

B It RememBerep, That on this 2nd day of
June, in the year of our Lord One Thousand
Nine Hundred and Twenty-five, before me, the
subscriber, a Master in Chancery of New Jersey,
personally appeared Mary Levy, widow, who, I
am satisfied, is the grantor mentioned in the
within instrument to whom I first made known
the contents thereof, and thereupon she acknowl-
edged that she signed, sealed and delivered the
same as her voluntary act and deed, for the uses
and purposes therein expressed.

JOSEPH SUSSKIND,
A Master in Chancery of New Jersey.
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Answer of Defendant Mary Levy.

ANSWER OF DEFENDANT MARY LEVY.

IN CHANCERY OF NEW JERSEY.

Between

JorN D. GoLDBERG, : On Bill, ete.
Complainant,

\  Answer of
Defendant
Mary Levy and Harry |\ Mary Levy.

BERGER,

and

Defendants.

The answer of defendant Mary Levy.

This defendant, Mary Levy, answering the bill
of complaint, says that:

1. Paragraph 1 is admitted.

2. Paragraph 2 is admitted except that this
defendant has no knowledge of the allegation al-
leging payment of $250.00 to the Constructo
Realty Co. »

3. Answering paragraph 3 this defendant
alleges that the land deseribed in the contract
of sale mentioned in said paragraph was not at
the time of making of said contract, an improved
city building lot, and was not so represented for
the reason that the building erected thereon was
condemned by the proper officials of the City
of Newark and its demolition ordered by said
officials of which faet said complainant had
notice. This defendant denies that complainant
has at any time since the assignment to him of
said contract, been ready or willing, anxious or
demanded the conveyance to him of said tract of

iy
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land, pursuant to the terms of said contract but
to the contrary, said complainant had persistently
refused to accept a conveyance of said land when
demanded by this defendant, in pursuance of
said contract; and said complainant has re-
quested that this defendant oblige him, the said
complainant, by returning to him the deposit
paid to this defendant pursuant to said contract.
On September 25, 1925, this defendant caused a
notice to be mailed to said complainant, by
registered mail, requesting him to accept a con-
veyance of said land pursuant to said contract,
sald notice fixing a time for the delivery of said
conveyance, but complainant ignored said notice
and refused to accept a conveyance of said land.

4. Answering paragraph 4 of the complaint,
this defendant says that the building on said
land was demolished by order of the department

of buildings of the City of Newark for the reason
that said building had been condemned as
dangerous and not fit for habitance, and com-
plainant had knowledge of the necessity of de-
molishing said building at the time he secured
an assignment of said contract.

0. Complainant had breached said contract
for sale of said land by refusing to accept a con-
veyance therefor, but when complainant dis-
covered, about four months after the time stated
in said contract for the closing of title, that the
value of said land had risen and was almost
double in value, and that this defendant had
made a contract with defendant Harry Berger,
for the sale of said land for $10,000.00, com-
plainant recorded said contract which he held by
assignment on November 21, 1925, at 3:12 P. M.
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6. Defendant Harry Berger recorded the con-
tract made between him and this defendant for
the sale of said land, on November 21, 1925, at
1:42 P M.

7. Said Harry Berger is a bona fide pur-
chaser of said land, and as to him, said contract
made with Constructo Realty Co., and by it as-
signed to complainant is void pursuant to para-
graph 116 of ‘“An Act respecting conveyances’’
(Revision of 1898) section 1, for the reason that

a suit by complainant for specific performance of

said contract held by him, was not commenced
within three months after the date fixed in such
agreement for its consummation.

JOSEPH SUSSKIND,
Solicitor of Defendant, Mary Levy.

12a

Petition of Mary Levy.
PETITION OF MARY LEVY.

IN CHANCERY OF NEW JERSEY.

Between

JouN D. GorpBERG,
Complainant, | Oy Bill, dc.

and Petition.,

Mary Lgvy,
Defendant.

To the Honorable Edwin Robert ‘Walker,
Chancellor of the State of New Jersey:

The petition of Mary Levy, defendant in the
above-named cause, respectfully shows that:

1. On November 27, 1925, the bill of com-
plaint was filed, seeking specific performance of
a contract for the sale of land in the City of
Newark, which contract was made by Mary Levy,
petitioner, and Constructo Realty Company, a
New Jersey corporation, which corporation as-
signed its rights under said contract to said com-
plainant.

2. Said aforementioned contract was dated
June 2, 1925, the time set in said contract for
the delivery of title was August 1, 1925, and said
contract was recorded November 23, 1925, at
3:12 P. M., in the Register’s Office of the County
of Fssex in Book T 72, page 594.

~ 3. On November 21, 1925, petitioner entered
into a contract of sale for said land with Harry
Berger of the City of Newark for the reason
that said John D. Goldberg had refused to per-

 1_0

20

form the said mentioned contract made with the 40
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Constructo Realty Company; said Harry Berger
recorded the contract made by petitioner with
him, in the Register’s Office of the County of
Essex, on November 23, 1925, at 1:12 P. M.

4. By reason of the aforesaid contract made
between petitioner and said Harry Berger, said
Harry Berger has acquired an interest in said
land which the decree in this cause will effect.

0. By reason of the failure to make said
Harry Berger a defendant in this cause, peti-
tioner is prevented from making a proper, legal
and equitable defense to the cause of action al-
leged in the bill of complaint.

Your petitioner therefore prays that said
Harry Berger be made a party defendant to the
bill of complaint.

(Signed) JOSEPH SUSSKIND,
Solicitor of Petitioner.

StaTE oF NEW JERSEY,
County or IssEx.

Mary Liuvy, being duly sworn according to
law, on her oath deposes and says, that she is
the petitioner in the foregoing petition named
and that the matters and things therein con-
tained are true.

her
MARY X LEVY.
mark

Sworn and subsecribed to before me
this 24th day of March, 1926.

SamueL Yawirz, (Signed)
M. C. C. of N..J.

12¢
Affidavit of Joseph Susskind.

AFFIDAVIT,

IN CHANCERY OF NEW JERSEY.

Between

Jou~x D. GorpBERg,
Complainant, { On Bill, dc.

and, Affidavit.

Mary Levy,
Defendant.

STATE oF NEW JERSEY, !
County or EssEex. :

JosepH SusskiNp, being duly sworn according
to law, on his oath deposes and says:

He is the solicitor for the defendant, Mary
Levy; that he was present at the making of the
agreement mentioned in the foregoing petition
made between Mary Levy and the Constructo
Realty Company. That he was present at the
assignment of said contract by the Constructo
Realty Company to John D. Goldberg.

Deponent further states that he did examine
the records of the Register’s Office of the County
of KEssex and did find on record said contract,
which was recorded on the 23rd day of Novem-
ber, 1925, at 3:12 P. M., in Book T 72 of Deeds,
page 594,

Deponent further states that he was present
at the making of the contract of sale mentioned
in the foregoing petition, which contract was
made between Mary Levy and one Harry Ber-
ger. Deponent further states that he examined
the records of the Register’s Office of the County
of Essex and did find there recorded said con-

20
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tract, which contract was recorded on November
23rd, 1925, at 1:12 P. M., in Book P 73 of Deeds,

page 92.
(Signed) JOSEPH SUSSKIND.

Sworn and subscribed to before me
10 this 24th day of March, 1926.

SAMUEL YAWITZ,

M. CoC. of N. J.

ORDER.
IN CHANCERY OF NEW JERSEY.

Between

Jou~x D. GoLDBERG,
Complarnant, On Bill, etc.

and Order,

Mary LEvy,
Defendant.

Upon reading the petition of Mary Levy, de-
fendant in the above cause, and the affidavits
thereto annexed, which petition prays for an
order to make one Harry Berger, a defendant
in the above-entitled cause for the reason that
said Harry Berger had acquired an interest in
the lands, for the sale of which specific perform-
ance is sought by the complainant, which interest
was acquired before the filing of the bill of com-
plaint herein, and it appearing that due notice
of this application has been given to the com-
blainant and said Harry Berger, and having
heard the argument of Joseph Susskind, Esq.,
solicitor of defendant, Mary Levy, William
Greenfield, Esq., solicitor of complainant, and
William J. Kearns, Esq., solicitor of Harry
Berger, and I finding that said Harry Berger is
a necessary party to these proceedings;

It is, on this 12th day of April, 1926, OrpERED
that said Harry Berger be and he hereby is made
a defendant in the above-entitled cause; and it is
further

OrpErep that said Harry Berger file his an-
swer to the bill of complaint or take such other

10




Order.
steps in these proceedings as he shall see fit on
or before the 3rd day of May, 1926.
Respectfully advised,
(Signed) MAJA LEON BERRY,
V.-C.

I hereby consent to the entry of the foregoing
order.

April 7, 1926.

WM. J. KEARNS,
Solicitor of Harry Berger.

13
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IN CHANCERY OF NEW JERSEY.

May 24, 1926.

Between

JoHN D. GOLDBERG,
Complainant,

and

Mary LEvy,
Defendant.

Transcript of shorthand notes of testimony
taken in the above-entitled cause before his
Honor, Alonzo Church, Vice-Chancellor, at the
Chancery Chambers, Newark, New Jersey, in the
presence of William Greenfield, Esq., for com-
plainant; Joseph Susskind, Esq., (by Lionel
Kristeller, Hsq.), for defendant Mary Levy;
William J. Kearns, Esq., for defendant Harry
Berger.

JOHN D. GOLDBERG, sworn for the complain-
ant.

Direct examination by Mr. Greenfield.

Q Mr. Goldberg, you live in Newark? A
Yes, sir.

Q And you are in the real estate business? A
Yes, sir.

@ And have been so for a number of years?
A Yes, sir.

Q Do you know Mary Levy? A Yes, sir.

@ And I show you a contract and ask you if
vou have ever seen this document before? A
Yes, sir.
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Q Is that the contract you purchased from the
Constructo Realty Co.? A Yes, sir.

Q And who signed this? A Susskind.

Q@ What Susskind? A Louis Susskind.

Q Louis Susskind and— A Joseph Suss-
kind.

Q Joseph Susskind is seeretary of the Con-
structo Realty Company, is he? A Yes, sir.

Mr. Greenfield: 1 offer that in evidence.
(Paper marked Kxhibit C. 1.)

(@ Now, after you had purchased this con-
tract, what did you do, in pursuance of this con-
tract, to take title; what did you do? A I
didn’t get you clearly.

@ What did you do after you bought the con-

20 tract? A I give it to Mr. Stalford, my lawyer.

40

Q And were you advised anything concerning
that title? A Yes, sir.

Mr. Kearns: 1 object.
Q@ By whom?

Mr. Kearns: I object. It was immaterial
at that time.

The Court: What is the question?

(Question read as follows: ‘‘Were you
advised anything concerning that title? An-
swer: Yes, sir.”’)

The Court: I will allow it.

Q By whom were you told? Who told you
about the title? A Mr. Stalford.

Q And after you received the information
from Mr. Stalford, what did you do, if anything?

15
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Whom did you go up to see? A I went up to
see—Mr. Stalford took me up to Mrs. Levy on
Fourteenth street.

Q@ And did you see her? A Yes, sir.

Q What did you say to her? A I wanted
the property.

Q What did she say? A She didn’t say any-
thing.

Q Well, she answered something? A See
her lawyer, she said.

Q What? A See her lawyer.

Q Well, whom did she say represents her? A
Mr. Susskind.

Q Please give the first name; there are two
Susskinds here. A Joe Susskind.

Q Joe Susskind? A Yes, sir.

Q Now, after she told you to go to see her
lawyer, did you go to see him? A T went down
with Mr. Stalford, and Mr. Stalford went over
to see Mr. Joe Susskind.

Q I am asking you what did you do? Do not
tell me what Stalford did. A I went down.

Q Did you go with Mr. Stalford to see Suss-
kind? A I went down with Mr. Stalford, yes.

Q Did you talk with Mr. Susskind? A I
talked with Mr. Susskind.

Q What was said? A He said he can’t
give title on account of some defect of the title.

Q Did he say what the defects were? A
Bonds, bail bonds.

() Bail bonds. What did you do then? What
took place after that? A Well, I went out.

Q Well, did you—was it agreed to take it in
a later date, or what was done? A He said it
was agreed when we clear off that it will—he will
give me my title,
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Q And were you ready to take title? A
Yes, sir.

Mr. Kristeller: I object to that.
The Court: What did you do towards—

Q What did you do to take the title? At
least, what did you do besides that? A Went
up to my lawyer and I told him I would like
to have title to the property up there and he
said he got in touch later on with Mr. Susskind
and they—and he can’t get it clear then.

QQ Did you have the money then to take
title? A Absolutely; I always had the money
ready to take title. 1 always had it.

Q And you are ready and willing to take
title now? A Yes, sir.

Q What building and loan did you apply to?
A Well, T just—I think it is the Grand, if T am
not mistaken; Mr. Louis Susskind is the presi-
dent of the building and loan and Mr. Joe Suss-
kind is the counsel and they took a ten-dollar
fee off me, granted me the loan; that is the con-
ditions that they give me the contract—they give
me the loan.

Q Now, did Mr. Susskind after—were you
advised that a loan was granted? A Yes, sir.

Q By whom? A By Joey Susskind.

Q And what did Mr. Susskind say to you, if
anything, about putting a loan on that prop-
erty? A He said he couldn’t give me the loan,
he couldn’t give me the property because the bail
bond is not off and he wants to clear it off and
he will get in touch with my lawyer. That is all
I know.

Q And that is why it was postponed from
time to time? A Yes, sir.

1
John D. Goldberg, cross.

Cross examination by Mr. Kristeller.

Q@ You say you talked with Susskind? A
Yes, sir.

Q And Susskind told you he would not give
you the loan? A No, he—he did give me the
loan.

Q Where is Susskind’s office? A On Broad
street, :

Q Where? A 8—I couldn’t tell you the
number. It is way down near the Elks’ down
there. I can’t exactly tell, I exactly don’t know.

Q What building is it in? A I exactly don’t
recall the name of the building, but I know the
building.

Q You know the building? A Yes. I think
it is seven-something; I can’t just exactly recall
offhand.

Q@ How many times were you in his office?
A I was in his office about two or three times.

Q Sure of that? A Absolutely.

Q And you are also certain that Susskind
told you he could not give you the loan? A Mr.
Susskind said the loan was granted.

Q No, I am not asking you that. A He
could not give me the loan, no, because the bail
bond was not clear.

Q Didn’t he tell you that all the bail bonds
were off except one and that he was perfectly
satisfied to grant the loan—just a minute—
didn’t he tell you that all the bail bonds were
off and that he was ready to advance the money
and you told him you did not want the property
any more? A No, sir.

Q Well, now, when was this time he told you
that he would not give you the loan? A That
was sometimes around the first of August or a
little later in August. We were supposed to
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take title. I was up there and said to Louis, ‘1
want to have that property.”” And I said, ‘‘Joey
can’t give me the property because everything
is not clear.”” And he said, ‘‘Go down and see
Joe.”” And I went back twice. I went back to
see Joe and Joe told me the same thing. He said
the minute he can clear that off he will be glad
to give me the property.

Q He did clear it off, didn’t he? A As far
as I know, he did not.

Q Didn’t he tell you he cleared it off? A
Trying to clear it away.

- Q) When was the last time he told you he was
trying to clear it off? A The last time was
sometimes in September.

Q Did you get a letter from (George and
20 gamuel Cohen? (To counsel): Have you got

that letter? A From whom?

Mr. Kristeller: Dated September 25th.
Have you got that, Mr. Greenfield?

Mr. Greenfield: I don’t know. I will
look it up.

Mr. Kristeller: That was the notice that
was served to produce.

Mr. Greenfield: I do not think I have any
such letters. I have Susskind’s letters.

We have no such letter.

Q You got a letter from George and Samuel
Cohen, didn’t you? A What Cohen is that, may
I ask you?

Mr. Kristeller: I will withdraw the ques-
tion and ask you if that is your signature.

Witness: Yes, sir.

19
John D. Goldberg, cross.

Q Have you a letter that came with this card
from George and Samuel Cohen? A I know 1
got a letter sometime, but I don’t know—

Q I show you a copy. A Yes; I received a
letter.

Mr. Kristeller: I will ask that the carbon
and the registry receipt be marked for
identification.

(Two letters marked D. 1 for identifica-
tion.)

Q What did you do after you got this letter?
A I saw my lawyer.

Q And what did he do, do you know? Did
he do anything? A I told my lawyer to go
ahead, they must be ready to take title, and
T told Mr. Stalford to go ahead and I am ready
to take title.

Q Did you have the cash? A Yes, sir.

Q Did you bring it to the office of Joseph
Susskind? A No; I brung it to the office of
Stalford. '

Q@ Did you sign any mortgage that was re-
quired by your contract? A I would like to
get that clear, if you please.

The Court: Read the question.

(Question read as follows: ‘‘Did you sign
any mortgage that was required by your
contract?’’)

Witness: I did not sign any mortgage,
no.

Q Did you sign any bond as required by
your contract? A Well, I didn’t get any to
sign.
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Whilliam Stalford, direct.

Q I didn’t ask you whether you got any? A
No.

Q I asked you whether you signed any. Did
you at any time prior to or subsequent to August
the 1st attend at the office of Mr. Susskind with
the cash and with the bond and mortgage signed
and executed, ready to close this title? A No;
I did not.

Q Did you on October 1st attend at the office
of Mr. Susskind to close this title? A No.

Mr. Kristeller: That is all.
Re-direct examination by Mr. Greenfield.
Q And the reason you did not is because—

Mr. Kristeller: I object to that.
The Court: Yes.

Q@ Why didn’t you appear? A Because Mr.
Stalford told me he was in touch with Mr. Suss-
kind—

Mr. Kristeller: I object to what Mr. Stal-
ford tells you.

Q Did you go to see Susskind? A No; I
didn’t go to see Susskind.

WILLIAM STALFORD, sworn for the com-
plainant.

Direct examination by Mr. Greenfield.

Q Mr. Stalford, you are an attorney at law?
A T am.

21
William Stalford, direct.

Q And did you have anything to do in the
property transaction on 56 Jones street? A 1
represented John D. Goldberg.

Q What did you do? A Well, of course,
there wasn’t much for me to do because he ap-
plied to a building and loan for a loan on it and,
as far as searching the title, they took care of
that and—

Q When you say ‘“‘they’’—who? A I don’t
recall the name of the building and loan.

Q 'When you say that ‘‘they took care,”’ who
was it? A Joseph Susskind, the attorney for
the building and loan.

Q Did you ever go to see Mr. Susskind? A
Yes. Mr. Susskind called at my office and asked
me if I had any search papers on that and I hap-
pened to have an old abstract of title on that,
which I let him have on that, and he also in-
formed me that he is going to search the prop-
erty for the building and loan which was—guar-
anteed on behalf of John D. Goldberg.

Q Then what next took place? A And he
proceeded to make the search. Well, after wait-
ing several weeks I got in touch with Mr. Suss-
kind to find out whether he has completed his
search and he is ready to take title and he told
me the first time he is not completed yet, and I
waited a little longer and got in touch with him
again and he has told me he has finished his
search, but there is a number of bail bonds on
the property made by Mary Levy and for that
reason he can’t pass that title until those bail
bonds are cleared off.

Q Did you get the report about those bail
bonds? A I requested a search from Charles
Jones’ office to ascertain just what bail bonds
were on there. 1 did that for my own informa-
tion, although Mr. Susskind had a similar one.

40
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Willvam Stalford, direct.
Q (Counsel hands witness paper.) A And

this is the copy of the original report of the
search that I received from Charles Jones’ office.

Q Did you ever take that up with Mr. Suss-
kind? A Yes, sir. And I took you up and
found these were the same bonds open of record
that he had on a similar report from—I don’t
remember whether it was Charles Jones’ office.

Q Dated? A The 18th of September, 1925.

Mr. Greenfield: The 18th of September,
1925. T offer that in evidence.

(Paper marked Kxhibit C. 2.)

Q Now, did you have any examination about
the bail bonds lately? A Yes; I just made one
here lately.

Q I show you this report. A Yes. On the
19th day of May, 1926, I made another search to
find out whether any of these bail bonds had been
cancelled off since that time.

Q And did you find— A And I find that one
is open against Mary Levy entered in the United
States District Court September 22, 1925, in the
amount of $1,000.

Q Still open of record? A Still open of
record,

Mr. Greenfield: T offer that.

Mr. Kristeller: T object to that as being
after the breach of the contract, if any.

The Court: I will receive it.
Mr. Kristeller: I ask an exception.
(Paper marked Exhibit C. 3.)

Q Did you, Mr. Stalford, ascertain when the
other bail bonds were cancelled? A T did.
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William Stalford, direct.

Q When? A They were canceled off Sep-
tember the 22nd, 1925.

Q How many were there, do you recall? A
There were about four of them.

Q So, on August the 1st, 1925, the date fixed
for closing title, all those bail bonds were still
open of record? A They were. ,

Q Now, Mr. Stalford, did you ever go to see
Mrs. Levy about this mortgage? A I did.

Q With whom? A I went up with John D.
Goldberg.

Q Where? A And wanted to know what
she intended to do on it.

Q Did you see her? A Yes, sir,

Q And what did she say? A She said—she
didn’t know nothing—to see Mr. Louis Suss-
kind—Joseph Susskind, he is her attorney, and
to take it up with him.

Q Did you take it up with him? A I have
taken the matter up with Mr. Susskind, Joseph
Susskind, numerous times, about eight or nine
times, and I asked him what he intended—he
also informed me at that time that he repre-
sented Mary Levy and he is taking care of her
trying to get these bail bonds canceled off the
record, and he just—he said he can get them off,
but would get in touch with me as soon as he can
get them off. He kept putting this off from
time to time and that is the way the thing
dragged on.

0 And were you—otherwise were you and
Mr. Goldberg ready to take the title? A At all
times.

Q And, as far as you know, they are ready
to take title now? A  Absolutely.

Q Did you at any time try to locate Mrs. Levy
after that? A No; after she told me to see Mr.

10
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William Stalford, cross.

Joseph Susskind, I always took the matter up
with Mr. Joseph Susskind.

Q When did you first hear about this sale of
property to Mr. Berger? A I didn’t know noth-
ing about that.

Q Well, you heard it since you filed the bill?
A  Yes; since that time.

Cross examination by Mr. Kristeller.

Q How many times would you say that you
had spoken to Mr. Susskind? A How many
times?

Q Yes. How many times? A About eight
or nine times. -

Q Eight or nine times. One of the times was
around August the 1st when this title was to
close, wasn’t it? A On June the 1st?

Q August the 1st. A Awugust the 1st, yes.

Q At that time what did Susskind tell you?
A He told me that the bail bonds were on rec-
ord and for that reason he cannot pass the title.

Q Didn’t he tell you around August 1st that
he had not finished his search yet? A No; he
was ready about that time.

Q He was. And what brought you back the
second time? A Why, he told me, he says,
“Leave it go for a little while until I get a
chance to clean it up, because I represent Mary
Levy, and,”” he says, ‘‘I am trying to clear
those bonds off and being I represent the build-
ing and loan and Mary Levy, why, I will take
care of everything.”’

Q When you got this search, which is marked
D. 2, didn’t you show that to Mr. Susskind? A
No; I never showed him that.

Q Never showed him that? A No. As a

40 matter of fact, he, before the time—August 1st—
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William Stalford, cross.

told me about bail bonds, and after it ran into
September and I saw he was holding out the
bail bonds, I wanted to find out if that was so,
and I went ahead and had that search made.

Q Didn’t you tell Susskind that you wanted
to get out of the deal? A No.

Q At any time? A No.

Q Did he ever show you the cancellation of
those bonds? A No; he never did.

Q You never saw this paper before? A
Never showed me this. He never showed me any
of his papers.

Mr. Kristeller: I ask this be marked for
1dentification.

(Paper marked D. 2 for identification.)

Q Did you see this letter that Mr. Goldberg
has identified, dated September 25th? A I don’t
recall. Probably might have received it. I don’t
know,

Q Didn’t Susskind ever tell you that he was
ready to advance his money and for you to come
down and close the title with your client? A
Oh, absolutely not.

Q Absolutely not. Did you ever have the
money ready and tender it to Mr. Susskind at
his office? A I informed Mr. Susskind that we
were getting impatient; we have our money lay-
ing aside for that and it has been dragging on
and it is not drawing any interest.

Q I am asking you, did you take the money
over to Mr. Susskind’s office and make a tender
of the purchase price? A Well, he always—

Q Did you? Yes or no. A Well, no.

Q Did you ever take with you any bond and
mortgage duly executed by Goldberg and set a

40




10

20

30

40

26

William Stalford, cross.

date to close the title? A Well, he never set the
date for title closing.

Q Didn’t he set October 1st, in this letter to
Goldberg, that you think you may have seen?
Isn’t there a date fixed in here, in D. 1 for iden-
tification? A Well, I don’t recall the contents
of the letter or from whom it was.

Q Did Goldberg tell you he had received this
letter? A He informed me he received a cer-
tain letter.

Q Did he tell you there was a date in it for
closing the title? A I do not recall.

QQ But you did not go over on October 1st to
close the title? A I went before that.

Q@ No. I asked you, on October 1st? A 1
went before October 1st.

Q Did you go to Susskind’s office on October
1st to close this title? A 1 went before October
1st.

Q (By the Court.) Did you go on October
1st, on that particular date? A 1 don’t recall
whether it was on that particular date, too, be-
cause I have been over there so often.

Q Did you go with Goldberg? A Was that
letter from Susskind?

Q The letter was from George Cohen. Did
you go with Goldberg on October 1st to Suss-
kind’s office with the money and prepare to close
the title? A Yes, sir; on—

Q After {his letter was received? A On one
day right after that letter we did go over ready
to close the title. |

Q@ Yes. A And Mr. Susskind then told me
he is not—in no position to close that title yet,
until those bail bonds are cancelled off.

Q@ Yes. Now, isn’t it a fact that these bail
bonds were canceled on September 22, 19252
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Joseph Susskind, direct.

A At that time I didn’t know it was on the
22nd—

- Q I didn’t ask you whether you knew it. I
asked you if it is not a faet.

Mr. Greenfield: It is a fact.

Q And yet you want us to understand that
after this letter you and Goldberg went to Suss-
kind’s office to close this title and that Susskind
told you that the bail bonds had not yet been
cancelled ; is that what he told you? A Yes, sir.

Q And that was after the date of this letter?
A Yes, after the date of this letter, yes.

Mr. Kristeller: That is all.

The Court: That is all.

Mr. Greenfield: That is all. "That is our
case, the Court please.

The Court: All right.

Mr. Kearns: Shall T go on with my case
now? I am asking for specific performance,
too, as against this same defendant.

The Court: No; I think you better dis-
pose of this.

Mr. Kearns: Yes, first.
The Court: Yes, first.

JOSEPH SUSSKIND, sworn for the defendant.
Direct examination by Mr. Kristeller.
Q Mr. Susskind, you are a member of the Bar

of the State of New Jersey? A I am.
Q And you practice in Newark? A T do.
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Joseph Susskind, direct.

Q Did you have any transaction with John D.
Goldberg, the complainant in this case? A I did.

Q@ And are you the Joseph Susskind who
signed as secretary of the Constructo Realty

Company this assignment of the contract marked
C.172 A Yes,sir.

Q Will you tell us what, if anything, hap-
pened after June the 11th, when this assignment
was made to John D. Goldberg? A Goldberg
made an application in the Famous Building &
Loan Association, of which I am counsel, for a
loan of thirty-eight hundred dollars, which was
granted. The application was made in the name
of the Goldberg-Bernstein Company Corporation.

Q Who made the application? A John Gold-
berg. The loan was granted and I started search-
ing the title to the property. Do you want me
to continue?

Q After you made the search or before you

had completed the search, who came to see you
about this property? A Who? No one came to
see me from the purchaser’s side.

Q Until when? A Why, no one ever came
to see me from the—my conversations with Mr.
Stalford were over the telephone.

Q Was Goldberg ever in your office? A He
never was in my office.

Q Was Stalford in your office? A Stalford
never was in my office.

Q I am talking about this particular matter.
A He was not about this particular matter, or,
I believe, any other matter.

Q And when did you get in touch with Stal-
ford about this loan? A Why, sometime—I
never got in touch with him in the beginning.
He got in touch with me some time around Au-
gust the 24th or 25th.

29
Joseph Susskind, direct.

Q Yes? A And he asked me whether I found
anything in the title which would give Goldberg
an opportunity to withdraw from the contract.

Q What did you tell him? A I told him that
I represented Mary Levy and that I didn’t see
very well how I could tell him that, but there
was some recognizances on their record which we
were ready to clean up at the moment. We
wanted to close title.

Q Did they ever come to see you about closing
title, either Goldberg or Stalford? A I in-
formed him I was ready to close title several
times over the phone and he refused to arrange
for a date for closing title.

Q And did you thereafter cause this letter to
be sent by George and Samuel Cohen? A Yes,
sir, I did.

Mr. Kristeller: I now offer the letter and
registry receipt in evidence.
The Court: All right; it will be received.

(Paper originally marked D. 1 for identi-
fication now marked Exhibit D. 1.)

Q Were the recognizances that are described
on Exhibit C. 2 cancelled of record by you? A
Yes, they were.

Q And is this a certified copy of the cancella-
tion? A It is.

Mr. Kristeller: I offer that in evidence.
The Court: It will be received.
(Paper marked D. 2.)

Q Now, pursuant to this letter, or, pursuant
to any telephone conversation, did Stalford and
(foldberg ever appear at your office in accord-
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Joseph Susskind, direct.

ance with the terms of the contract to take title

to the property on Jones street which is in suit
here? A They did not appear.

The Court: Let me see the letter.

Q Did you ever hear from Stalford or see
Stalford after the date of that letter, which is
September 23rd? A Yes, sir.

Q Did you ever tell Stalford after the date
of that letter that the recognizance in the Federal
Court in this exhibit had not been cancelled?
A 1 did not. In fact, I said they were can-
celled. He spoke to me at that time and asked
me whether I could convince Mary Levy to give
him back the deposit. He asked that at the time
he personally was interested in the deal as a
partner.

Q And has the recognizance mentioned on
Exhibit C. 3, which is dated after the recogni-
zance on these exhibits, been cancelled of record?
A Yes; it was cancelled Saturday morning.

Q And is this the cancellation? A Yes.

Mr. Kristeller: I offer that.
(Paper marked Exhibit D. 3.)

QQ Did you have any other talks with Stalford
or Goldberg with respect to the taking of title
to the Jomnes street property other than you have
mentioned? A Why, I had a talk after the filing
of the bill of complaint with Mr. Stalford, when
I met him casually.

Q Anything said about this—

The Court: No, not after the complaint.
Mr. Kristeller: Not after the complaint.
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Joseph Susskind, cross.

Q Now, after October 1, 1925, did your com-
pany endeavor to dispose of this property? A
After what date?

Q October 1, 1925. A No. The company
felt that it had assigned this contract and felt
that it had nothing more to do with it unless the
vendor saw fit to compel it to perform.

Q I see. And later did you notify the vendor
that you would not go through with your end?

Mr. Greenfield: I object to that.

The Court: It is leading.

Mr. Greenfield: Not only leading. Of
course we are not bound by what the vendor

who sold the contract to us does. They could
not bind us.

Q Was anybody in your office to close the
title to this property pursuant to this notice in

which you made time the essence of the contract?
A< No, tsir,

Mr. Greenfield: He didn’t make it.
Cross ewamination by Mr. Greenfield.

Q Mr. Susskind, you represented Mrs. Levy?
A Yes, sir.

Q And who was Cohen & Cohen? A They
are lawyers here in Newark.

Q Where are they? A 738 Broad street..

Q And you represented Mrs. Levy up to the
22nd day of September? A <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>