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I. APPELLATE DECISIONS - A & C PROPERTY' INC'

September 23, 1981

v. CLIFTON.

#4\5t t oAL DKT. No. ABc 0?49-80

A & c PROPERTf, INC. :
T/A BRUNO'S RESTAI'RAM, . 

oN AppEAL
APPellant' : coNcLUSroNS and oRDER

v.:
MJNICIPAI BOARD OF AJJOHOIJC BEVERAGE .
coNrRoL oF Ir{E Crfr oF cLrEIoNt

:
Respondent.

Allen C. Mara, Esq., Attorney for Appellant'
Franeis J. CaLise, Esq., Attorney for Respondent'

Initlal Decision Belou

Hon. Joseph Rosa, Jr., Adminlstrative Law Judge

Dated: June 4, 1980 Recelved: Jrxte !, 1980

BY THE DIRECTOR:

No exceptions to the Initial Declsion were f|Ied by the parties herein
ptrrsuarrt to N.J.A.C. !722-].7 .I\.

Having carefirlly coneidered tbe entire recorrl herein, lncluding the trans-
cripts of tlre testimtny, the exhiblts, and the Inltial' Declsion, I asr unable to
assoeiate nyself w'ith the flndlngs and conclusions of the Inltial Declsion and'

therefore, reject the recomendatlons contained 1n ttre Initial Decision'

Before comenting upon tbe facts and the applicable 1aw, I note that no

stenograpbie or electric recordlng was employed by the respondent at the
hearing below although, as mandated by N.J.A.C. I)22-7.8, whereupon ob-

Jections are f1led to the proposed acti.on. Tbe minutes are only ae accurate

is the person keeplng then, and, as was stated in the Initial Decislon, they
were not verbatirmlnutes but were merely ttre reeollection of what trans-
pired, by the Secretary of the respondent Board'

At the hearing before the Board, there uere two objectors present: (a)

Mrs. Geener presldent of the Parents Teachers Assoclation of I'loodrow Wilson

Junior High School who obJeeted because of the ppoxi-rnlty of ttre proposed

transfer site to a Local Jwrlor high echool; and (U) lt". Andrew Ericson,
preeident of the Richfield Civic Association who polnted out that the pro-
posed l-ocation was obJectlonable because of the aecursulation of ottrers who

ihang out'r there. He alao felt ttrat avalIablllty of llquor would encourage

ygunger persong to lndtrce Older p€rgons to pr:rchase aleoholie beverages for
t!r"r, and would generate more dlfflcuLtlea 1n the area.
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As aet fort}r ln tbe rnltlar Declalon, and reflected 1n the nlnutes ofthe neetlru b-e-fo1e the respondent ana conifuued by the teetimony of policechief Edward Kredatus, who teetlfled at tne gg. novo bearlng, there were142 pollce lncident reports between J.tr"; r, re-7q to Dece-nu er T, r9z9 inthe lumedlate area of the proposed elte. f,o"iy (r+Ol .f-ih""" i.r,.iO"rrtreports dlrectry related to the proposed transfer site, and involved 1oiteringby large groups of youthe, nalicious ri""lrie] and slnilar offenses. rhePollce chief added that, in his opinion, ur"-p-poeed eite would not be aeuitabLe location for a 11quor liiense.' ue-pointed out that there was arlquor store I'n the shopplng center wheretn ih" p"oposed transfer site 1slocated, rrhlch was lrlthir 15o feet of the-proposed slte.
As the court enphaslzed in Tanwood v. Bocco, 59 N.J. -super. at page l2o''Thepr1narypuI?oseofttreaet@erance(N.J.s.A.J)zI-))

il:":L::,"::":1:l^:t.:*:":.P:::"' .1".tlq.i-1-ryr1" .,,a-"r,.ir be 1iberallvcongtraned, to effect t'ose purposes. N.J.s.i. 3)r:'_77.- Fo;;;-;;J,;:ilt;of Hoboken.. 3"oau"
sharp and fundaurental. dlstinctlon between ttre ;";;-";1;l'ili".tor when a

l1::i:""t.,".1::1:o-lI_T"-ryl9lparltv *a'r,""'one rs granted, because re-f\rslng a llcense cannot read to intemperan." o"-tJ ;r';;'*I'"*,i"l"lirilthe act is lntended to preventr.

The court added: I'The r.eglslature hae entmsted to the nn:nicipal issuingaut'hority the rlght and chargea rt wlttr ttre duty to approve of prace-to-p1ace
::o11:::t?T^f::."::h^::T"fer and ,.y ,,oi-b"-i"rr""""d by the Direetor unlessLrecEor unJ.he flnds rthe act of the board was clearly against ttre logic and effect ofthe presented facts' ,'. 

res Assrn.:r. Iioboken, €ul:rpa,. O" ""
1::?:""::^'"1."}:-:T-"::-tlo"orrgh1yrffiir'theircorcrurr1ty,scharaeter-

aupra. LJ5 N.J.L. 5O2 (I

fn Lyons Fantrs Tavern v(rrzo)--t

lsties and lnterests and are the proper representati.ves of its ;Joi'j:";::"*undoubtedly the best equlpped to pass lnlt1al1y or 
"r.,"i 

iooii..ttons for...And their deterrrinations should not be 
"pp"o."ir"d wlth a general feerlng ofsuspielon, for as Justlce Hormes rras property aononlshed: 'universal distmstcreates 

'ni.versal lncompetero"':^ qI*"T=I,=y"it"a St.t"", 2Jl_ U.S. 474, 4gO,J4 s. ct. 148, t5r, 5g L. Ed. tig, )24 lrgrr).n
rt le clear ttrat the Director ehould abide by ttre decision of the locallssuing auttrority-ev9n 

_1f he nay disagree }rith ttrat decision wrless he findsthat ille aetlon of ttre Boant was clearly arbitrary and caprlci.ous. rhe factsin the matter sub .ludice do not lndicatl that the Board .Lt"a unreasonably,arbltrarlly or:a-pffiisly. rl:us, the Director ehould aecept its deteminatlon.

.. v IE, 55 N. J. Z9Z, tO)N.J
_is lnescapable Lii"ir'iil"r!frlii;i;: fi#:: l;T'*";r;g:":i::i"*:"Direetor and the courts uust prace umeh rellance upon locar aetion. orce theuunlclpar boarrl has decided to grant or rrlttrhold approvaL of a premises-enlargement applleatlon of the ttrpe lnvolved here, 1ts exerclse of dls-eretlon owht to be accepted on revlew ln the abeence of a erear abuse orunneasonable or arbltrary exerclge of its dl,scnetion. artr,oueh the Dlrectorconductg a de novo hearlng 1n the event of an appeal, the nrle has long been es-:::t**g g:lft}1, ;"; .r,alr,o.'ra noi-sG"Ltrt" hls Jutuenent ror that orthe rocar boarrl or neverse ttre . Ilng if reaeonabre support for-lt can befowrd 1n ttre reconj.'r see atso sehaireneFi"rirto" corporatlon v- Hami.rr.bllletln 2O8I, Item I; OOor .r. p
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I belleve that tlre reapondent wag appnehenslve ttrat tlte transfer of
this llquor llcenee tO a Slte ln an anea nhich has requlFed eo much police

actlon, and whlch ls located ln a ehopplrU center whlch attracte large

congregatlone of| youths, would be lnlmlcaI to the publle velfare' cllfton
ie an urban comunlty and bas nany of the pollce problena whlch are en-

cowrtered by large poptrlated urban comunltles'

Saidt}reCourt,1nE@(atpage]oa):||Ueare11v1ng1na
parlous perlod ana apptt!-a$ns;Gh as tble ugst be revl'ewed 1n the anbience

of the times. rt woula not do to apply tlre eane test ln populous Newark as

would be utillzed 1n a rrrral or euburUan corrnrnlty. Time, place and cin'
cumstances make euch an approach unreafletlc"'

Althowh cllfton ls not as larSe ae Newark, its problems, as manifested

by the record, are almilar, and the ratlonale ls equally applicable' It j's

no answer to sr:ggest that more po11ee and greater securlty would eliminate
the problens. frior is 1t a sufficlent answer that the Admlnlstrative Lau'

Judge finds that ,'(10) g't" proposed. llcensee has not had any serioys
police problems at'hls present location". of course, nelther has tre had a

liquor lieense, which the respondent felt would generate additional problems

at thi.s site. It is iuportant to eee that ttre problen 1s not aggravated.

The Adsrinistrative Law Judge refers to The Boss Co'. Inc' v,' Bdt,gf -.
Corn,rs. of Atlantic City, EIiPE as authority for ttre principle ttrat I'ttre I'icense

has value or a ffiGFnattrr.e ana that the local lesulng auttrority ehould
,rconcerrl ltself w-fth tlre equl.tles:, cttlng Connron Cormcil of Highlstor"ri vt
Hedy,s Bar. suora. However, ttt-" p,rUtfe hterestlredominates and 1s superlor
to the financlal eoncerns of the appellant. See Notdco. Inc' v' Statet
4J N. J. Su1xr. 277 (App. Dlv. ltlo).

I flnd, therefore, that the respondent aeted reasonably and circurn-
spectly and ln ttre prublic lntepest, ln denylng ttre aubject application of
the appellant.

Accordlngly, lt is, on ttrls loth day of JuIy, L980'

ORDEnm that ttre actlon of ttre respondent Board of Aleoholic Beverage

Control of the City of Clifton be and the sane 1s hereby affimed, and the

appeal herein be a.nd the sarne 1s hereby dlsmissed'

Joeeph H. Lerner
Director
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IN RE:

A & C PROPERTY' INC. t/a

BRUNO'IS RESTAURANT,

APPellant'

v.

BOARD OF ALCOHOLIC BEVERAGE

CoNTROL OF CLTFTON,

ResPondent.

BULLETIN 24L2

INITIAL DECISION

OAL DKT. NO. ABC 0749-80

AGENCY DKT. NO. 4433

APPEARANCES:

Allen C. Mara, Esq., for Appellant, A & c Property, Ine. t/a Bruno's

Restaurant

Francis J. Qnliss, Esq., for Respondent, tvlunicipal Aleoholic Control Board of

the CitY of Clifton

BEFORE THE HONORABLE JOSEPH ROSA' JR-, A.L.J.:

This is an appeal from an aetion of the Municipal Board of Alcoholic Beverage

control of the city of clifton, (hereinafter Respondent), which by Resilution dated

December 12, 19?9 denied the applieation of A & C Property, Ine., t/a Bruno's Restaurant'

(hereinafter Appellant), for a persorrto-person, and plaeeto-plaee transfer of plenary

retail eorsumption Ucense number 1602-33-063-003, from J & L Friendly Tavern, t/a
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Danny,s Lounge, with premises located at 82 Hyland Avenue' clifton to Appellant' for

premises located at 1006 Route 46 in the City of Clifton'

In its Petition of Appeal, the Appellant contends that the action of the Board

was erroneous in that: (a) Appeltant did eomply with all of the loeal rules and regulations;

(b) the action was arbitrary, eaprieious and contrary to the faets that"were presented enc

heard at the Deeember 12' 19?9 meeting of the Board'

The Respondent in its answer to the Appeal denies each of the eontentions anc

sets forth various affirmative defenses in rebuttal. After reeeipt of the Petition of

Appeal, on January 3, 1980, by the Division of Alcoholic Beverage control' the matter

was transmitted to the offiee of Administrative Law for determination as a eontested

case pursuant to N.J.S.A' 52:14F-1' et :99'

A hearing de novo, pursuant to N.J.A.C. 2-Ii.6, was held on Nlay 14' 19t0

before the Honorable Joseph Rosa, Jr., Administrative Law Judge' Pursuant to N'J'A'G'

13:2-1?.1.1, au parties were given an opportr:nity to be heard and to eross-examine

witnesses. No transcript of proceeding below was submitted inasmuch as no stenographie

recordwastakenatthetransferhearing.Respondenteontendsthattherewasmorethan
suffieient and eompetent evidence to support its Resorution and asks that the denial of

theplaee.to.PlaeeandpersorFto-persontransferbeaffirmed.TherelevantfaetsareaS
f ollows:

AppellantappliedfortheaforesaidtransferonNovemberl,lg?gbeforethe
Board of Alcoholie Beverage control in the city of clifton. A hearing was held on said

application on Deeember 12, 19?g before the Board of Aleoholie Beverage control of the

city of clifton. Respondent issued a Resolution on Deeember 12, 1g?9, denying the

applieation for transfer. (R-r - Evidenee)

Itwasstipulatedtobythepartiesthatatthetimeoftheapplicationthe
revisedinteriorsiteplanwasspprovedbytheBoard.Itwasalsostipulatedthatthe
proposed situs eomplied with all the applieable City ordinanees and State gtatutes' The

only question to be decided at the hearing was that of suitabitity of the proposed situs for

the plenary retail corsumption lieense'

Testifying initially on behalf of the Respondent was lrene olivio, the secretary

of the Board of Aleoholie Beverage control of the city of clifton.
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She testifed that:

She was the person who took the minutes of the meeting whieh took piaee on

Deeember 12, 1979. They were not verbatim minutes but were her recolleetion and

interpretation of what happened at the meeting. A copy of the minutes were introdueed

as R-l in evidence. The minutes reflected that there were two objectors present, a llrs.
Geene, President of the Parents Teaehers Assoeiation of Woodrow Wilson Junior His:;

Sehool, and a Mr. Andrew Ericson, President of the Riehfield Civic Assoeiation.

Mrs. Geene objeeted to the issuance of the license beeause of the proximitv oi

the shopping eenter wherein the proposed situs was located to a local junior high sehooi.

and the number of students who eongregate in the area.

Mr. Ericson objected to the transfer because he felt that ti shopping eentei

was not the proper loeation for a liquor lieense because of the aeeumulation :f youths u'ho

"hang out" there. He also felt that the availability of liquor would promote younger

persons to induee older youths to acquire the liquor for them and promote more

diffieulties in the area.

Testifying next on behalf of the Respondent was Edward Kredatus, Chief of

the Clifton Poliee Department. He testified that:

He had reeommended to the Respondent Board that the transfer not be

granted beeause of. 142 police reports received over I period of two years all of which

emanated from the Clifton Plaza area where the license was to be loeated. No "serious"

erimes were listed to his knowledge, but most of the complaints were for loitering,

malieious mischief and other like offenses. To his knowledge there had been no

eomplaints regarding the Appellant himself. He eould not ascribe any specific reports to

Bruno's Pizza, but all of the poliee reports were in the vieinity of the Appellant. lf hen he

gave his opinion to the Respondent Board he felt that beeause of the large number of

eomplaints and ineidents, he didn't believe that the transfer should be approved. His

reeommendations were contained in a letter dated Deeember 7, 19?9 whieh_was admitted

into evidence as R-10. He also described the physical loeation of the proposed lieense by

the series of photographs, which also depieted various graffiti and vandalism problems in

the shopping plaza (R2-9 in Evidence).
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under erossexamination, chief Kredatus stated that the problems had been

basieally the same at the shopping plaza over a number of years' He admitted that there

were no specific problems with Brruro's Pizza but a generai police problem with youths in

the area. He further stated that based on his review of the various poriee reports he felt

that the proposed situs would not be a suitable loeation for the lieense' He dic

acknowledge however that there was already a liquor store in the shcpping eenter within

150 feet of the proposed location. This }iquor store does sell package goods to take out'

Testifying on his own behalf w&s the Appellant, Anthonl' D'Angelo' He

testified that:

He is the President and a shareholder of A & c Propertv' Inc' He has been ei

the present location in the pizzrrestaurant business for the past two years during which

he has had no problem with the poriee. He has made eertain ehanges and expended eertain

monies to change the interior of his premises prior to the applieation for transfer: These

changes were made under the direction of the city of crifton, Board of Hearth Inspeetci'

The ehanges basically provided for the eonstruetion of a dining room in the rear of his

premises, which he stated would be the area where liquor would be served' There would

be no beer served over the eounter in the take-out area of the premises' After he hac

made these physical changes, he applied for the liquor lieense transfer' The purpose of

obtaining the riquor lieense is so that he may serve alcoholic beverages, generally beer

and wine, with his dinners. There will be no aleoholic beverages to "t8ke out" from his

premises.

The onty problems he has personally had with youths, and/or vandalism in the

areahavebeena broken window in the year 19?8 and various loitering problems in front of

his establishment which he characterized as no worse than any other store in the shopping

plaza.

undereross-examination,NIr.D'AngeloclaimshedOesnothavea"hea\'\'
juvenile,' trade, nor has he had any serious problem with juveniles' He did admit that he

gets a few students eaeh day after school who eome into his establishment' have

something to eat, and leave. His present trade is mostly a "take-out" business but wishes

to expand it to an ,,eat-in" restaurant. He again stated that he would not have any ta,<e-

out liquor orders and not have any bottles 'rto go.' He admitted that he had called the

poliee on one or two occasions regarding youths in the shopping plaza generally for

dispersaloftheyouthsbutnothirrgofaseriousnature.
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proper notiee of the aPPeal and

Administrative Law, the objectors

hearing in the Offiee of Admini-

the result of vandalism and

1.

2.

After a careful review of the doeuments and evidenee tn this matter, I FIND.:

Appellant is the owner of Bruno's Pizza and Restaurant

whieh is loeated in a shopping plaza in the City of Clifton'

Appellant has applied for a transfer of plenary retail eorr

sumptionlieenseNo.1602-33-063-003,heretoforeissuedby

the City of Clifton, for a person-tePerson and plaee-te

plaeetransferfromJ&LFriendlyTavernInc.,t/aDanny's
Lounge, currently loeated at 80 Hyland Avenue C' to A & C

Property, Ine., t/a Bruno's Restaurant' 1006 Route 46 
'

CIif ton.

His application for a plaeeteplace and persorrtcPerson

transferwasdeniedbytheBoardofAlcoholieBeverage
Control, City of Clifton on Deeember 12' 19?9'

At the meeting at which the appiieation was denieci'

objeetors appeared to objeet to the transfer of the license'

3.

4.

5.

6.

a,
t.

8.

9.

Bruno's gizza is loeated in the Clifton Shopping Plaza in the

City of Clifton, New JerseY'

Over the P8.st two yearsr there have been a number of poliee

incidents at the Clifton Shopping Plaza'

Although theY reeeived

hearing in the Office of

did not sPPear 8t the

strative Law..

tvlany of the Police ineidents are

youth loitering.

There is a liquor store loeated in

150 feet of the ProPosed situs'

the shoPPing Plaza within
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In view of the

actions of the ResPondent

should be overturned'

PAGE 9.

10. The proposed lieensee has not had any serious police

Problems at his Present loeation'

foregoing, I CONCLUDE that Appellant has shown that the

were without basis in law, were arbitrary' and eaprieious and

Initially,itshouldbeobservedthatthereisnoinherentorautomatierightto
the transfer of alcoholie beverage lieense. Zieherman v. Driscoll, 133 N'J'L' 586 (Sup' ct'

1946);andBiseampv.Teaneck,5&{.super.1?2(App.Div.1949).Theissuaneeor
transferenee of a retail liquor lieense, in the first instance rests within the souni

diseretion of the local issuing authority'

v. North Bergen, Bulletin 1981' Item 1; Paul v' Brass Rail Liquors' 31 N'J' Super' 211

(App. Div. 19s4). The local issuing authority is vested with a high responsibility and wide

discretion, and is to have as its principal guide in lieensure matters the public interest'

N.J.S.A. 33:1-19, 24' See also

33 I.J. supgt sss (APP' Div' 1955)

4g4, (1962). In the absence of an abuse of sueh diseretion, the action of this local

authority shourd not be disturbed by the Direetor of the Division, and the Direetor ma5'

not reverse their aetion in the absence sueh of manifest mistake or abuse of discretion'

C.f. Florenee lllethodist Chureh v. Twp' Committee' Florenee Twp'' 38 I'J' Super' 8c

(App. Div. 1955).

However,whenthemunicipalaetionisunreasonableorimproperlygtounciei.

the Direetor may grant sueh relief or take sueh aetion as is appropriate. common council

of Hightstown v. Hedv's Bar, 86 u. super' 561 (App' Div' 1965)' N'J'S'A' 33:1-26'

N.J.S.A. 33zl-22;N'J'S'A' 33:1-38;

Barn, Ine. 41 N.J. super 45g (App. Div. 1g56) and South Jersev Reta' Liquor Deaiers

Association v. Burrett 125 N'J'L' 103 (Sup Ct' 1940)'

Thelegislaturehasreeognizedthatordinarilylocalofficialsarethoroughl5'
familiar with their Community's eharaeteristics and the nature of a particula-r area within

which a proposed license sha' be loeated 'The eonelusion is inescapable that if the

legislative purPose is to be effectuated, the Direetor and the courts must plaee mueh

relianee upon local action.', onee a munieipal board has deeided to grant or withhold

approval of an aPPlication'
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"its exereise of discretion ought to be accepted on review in the

absenee of a elear abuse or unreasonable or arbitrary e(ercise of

its discretion. Although the Direetor eonducts a de novo hearing'

in the event of an appeal, the rule has long been established that he

will not and should not substitute his judgment for that of the local

board or reverse the ruling if reasonable support for it ean be found

on the reeord. C.f. Fanwood v. Roeeo, 33 \.1. .104, 414 (1960)'

It has long been the standard that the sentiments of substantial numbers of

persons in the loealities give great weight to the decision of local issuing authority' The

test in deciding whether or not these sentiments and a deeision based thereon should be

upheld on review was set forth in Lvons Farm Tavern v. Municipal Board of Aleoholic

Beverase Control of the Citv of Newark, 55 U. 292, 30i (19?0) where the New Jersev

Supreme Court stated that in reviewing lieensure matters, the test would be'

"Did the deeision of the loeal board represent a reasonable exercise

of diseretion on the basis of evidenee presented. If it did that ends

the matter of review by both the Direetor and the eourts."

However, when the municipal aetion based on the local sentiment is unreasorr

able or improperly grounded, the Director may grant sueh relief or take such aetion as is

appropriate. Common and Couneil of Hightstown v. Hedv's Bar, 86 $|' Super' 561 (App'

Div. 1965). The determination of the local board will not be altered on appeal by the

Direetor, and the Direetor may not merely substitute his opinion for that of the loeal

munieipal board. gss Rajah Liouors v. Division of Alcoholie BeveraBe Control' 33 \J'
Super.598,600(App.Div.1955);cert.den.18N.J.204(1955),andEjy@k,5V.
Suoer. 118, 120 (APP. Div. f949).

Where there is an honest differenee of opinion in the exereise of discretton

for or against the trarsfer of a liquor lieense, the action of the local issuing authority and

approval of the transfer should not be disturbed. C.f. Paul v. Braqq-Rail Ugl]ors'' 31 lld'
Super. 211 (App. Div. 1954).
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Althoughaliquorlieenseisaprivilege,theowner'''aequires
through his investment therein, an interest whieh is entitled to

some measure of protection in conneetion with a transfer"'

TownshipCommitteeofLakewoodvBrandt33N.J.Super462'466
(APP. Div. 1955)'

once granted, a lieense is proteeted against arbitrary revocation' suspension

or refusal to renew.

(1963). The liCense has value of a monetary nature that arises' "from the power possessed

by the lieensee to substitute, with the munieipal eonsent, some other person in his place

as licensee." The Boss Co' Supra at 384'

Itiselearthattheholderofalicensecanelaimeertain''equities''whiehan
applicantforanewlicenseeannot'FanwoodvRoceo59N.J.Super.306'322andtheloea]
issuingauthorityshould'coneernitselfwiththeequities''inthecase.C.F.Common
Couneil of Highstown v. Hedv's Bar 86 N.J' Super 561' 565 (epp' Div' 1965)'

I FIND and CoNCLUDE that the loeal issuing authority did not eonsider anv of

the equities of the matter, partieularly the faet that an agent of the City' the Health

Irspeetor had been invorved in approving prans and renovations, after the expenditure of

eonsiderable monies by the applicant'

I,thereforeinthepresentmatter,FINDandCONCLUDEthattheaetionsof
the of the loear issuing authority were unreasonabre. The number of porice reports, (142)

were for a tweyear period of time. This averages to one complaint every five ia1's'

Ineruded are au sorts of compraints ineruding vandalism, roitering, and loud noise' This

amount of eomplaints is not unreasonably large for a modern day urban shopping eenter'

Also, very few of the eomplaints, if any, were speeifically attributed to the proposec

rieense roeation. They were for the entire shopping plaz a. For the local issuing authorit)'

to deny the transfer based on this amount of police eomplaints was unreasonable'

It should slso be noted that there is a liquor store presently located within the

shopping plaza. firr the loeat issuing authority to base its deeision on availability of

liquor from the proposed lieense loeation to alleged groups of youths congregating in the

shopping plaza is also unreasonable, beeause if the youths wished to obtain liquor they
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may readily do so at the establishment already there' Further' the proposed license is a

plenary retail consumption license and not a distribution lieense' There was testimony by

the proposed lieensee that there will be no I'takeout" of beer' which is readily available

at the present time on a 'rtake-out" basis from the liquor store' The purpose of this

ueense will be to add to the restaurant atmosphere of the Present pizza parlor' To sa1'

that this licensee will radieally increase the availability of arcohoric beverages to

the youth in the area is unreasonable'

In the denial Resolution, the local board found that the disturbanees in the

shopping plaza would be "intensified by the plaeement of this lieense as ProPosed bY the

applieant." I FD{D and CONCLUDE this to be palpably

of the faet that the Board itself stated in its Resolution

direetly on the proposed lieensee" but stated that they

whieh the proposed license is to be loeated.''

unreasonable partieularly in light

that the incidents "do not refleet

refleet upon the "speeifie area in

Itistherefore@thattheactionoftheBoardofAleoholieBeverage
ControloftheCityofCliftonbeREVERSEDandRespondentisHEREBYoRDEREDto
grant the Appellant's application for a PersorFto'Person plaee-to-plaee and transfer of

the subjeet arcoholie beverage rieense in aeeordance with the apprieation filed heretofore'

Thisreeommendeddeeisionmaybeaffirmed,modifiedorrejeetedbythe
Direetor of the Division of Alcoholic Beverage contro! Jceph H' Lerner' who by law is

empowered to make a final decision in this matter' However' if the head of the ageney

does not so aet in fort5rfive (45) days and unress such time limit is otherwise extended,

this recommended deeision shau become a final decision in aeeordance with N'J'S'A'

52:14B-10.

IEEREBYFILEwiththeDireetoroftheDivisionofAlcoholieBeverageControl.

JcephE.Ircrner,mylnitialDecisioninthismatterandthereeordintheseproceedings.



BULLETIN 2412

2. COURT DECISIONS - A &

PAGE IJ.

PROPERTY, INC. v- CL.IFTON ET AL'

SUPERIOR COURT OF NEW JERSEY
APPELLATE DIVISION

A-4 80 2-7 9

A & C PROPERTY, INC. 't/a BRUNO'S RESTAURANT,

Appellant,

v.

BOARD OF ALCOHOLIC BEVERAGE
CONTROL OF CLIFTON and
DIRECTOR OF ABC, DEPARTMENT
OF LAW AND PUBLIC SAFETY,

Respondents.

Submitted March g, IgBl - Decided I'larch 26, 19Bl

Before Judges Allcorn, Pressler and Furman

on appeal from the Director of Alcoholic Beverage
Control

Allen C. Marra, attorney for the appellant

Francis J. Calise, attorney for the respondent
Alcoholic Beverage Control of Clifton

John J. Degnan, Attorney General of New Jersey,
attorney for respondent, Division of Alcoholic
Beverage Control (Erminie L. Conley, Assistant
Attorney Generaf, of counsel; Kenneth I. Nowak'
Deputy Attorney General, on the statement in 1ieu
of brief).

PER CURIAM

(Appeal from the Director's decision in Re A & C
pi-operty, rnc. v. cliflol, eulletin 24ltF-I.

ot aPProved for
publication by the Court Committee on Opinions).
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3. SPECIAL RULING PURSUANT TO N.J.S.A.
OF THE PETTTION OF GIACOIVIO IqENEI.

Giacomo Menei
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33:1-12.39 IN THE IV'-ATTER

CONCLUSIONS

AND

ORDER

IN TI{E I'IATTER OF THE PETITION OF

HOLDER OF PLENARY RSTAIL CONSUMPTION :

LTCENSE NO. O1O2-31-O35-OO2 TSSUED :

BY THE BO.O,RD OF COMMISSIONERS OF :

TTM CITY OF ATLANTIC CITY.

The subject

because of tfre wiihi; petition proceedings yhlc!.effecti":Jl
$XiiEE [t'" 

*igzg:eii-lji;;;-G*': 
T]9 fi:"f:-?911"?*^t?-11:l"uu;#;';;aJ"Iriorts to activate this liceirse through- the latter

\^ ^ I - i ^*ffi "?rt";-1t8o; 
irnneoiat"ty p"""eding the rnitiar Decision herein.

David E. Ferguson, Esq., Attorney. for Petitioner.
Cft"r:-ei .1. MF;k;'Esq.','Deputy .Rttorney General Appearlng for Divislon'

Initial Decision Below

Hon.ThomasE.Clancy,Admi.nistratlveLawJudge

Dated: May 28, 1980 Recelved: May 28' 1980

BY THE DIRECTOR:

No written Exceptions to the Initial Decision were filed in this
petition p"o"6"-airtg for relief , pursuant to N.J.S.A. 3121-12'39'

The petlti-oner had received- a prior-extenslon, ugder the "pocket
licenserr law to authorize the bcnsid'eratiol Fy tlt: local- issuing
."tfr""ity-oi fti"-.pplicati-on for renewal of his license for the
1g78-7g ricenJE-ta;m. See,- $p"gitr nt'ri?e, dt!"*, {*" 22' 1978'^

ThatRu}ing;;;p;;dicatea'ffi-upol.thg.existanceof
an executed aEre-ement to purchase 5 situs'foi the license' That
agreement was not consunmated.

The proofs subnitted for t4q tqqgested further authorizatlon
pii""il""t-lo N:i.S.A. 3521-12.19'fot the 1979-80 license term
set forth continued efforts to- locate a licensed premises through
the efforts of-petitioner ana-real estate brokers-he has retained'
Additional- consideratiott "ttd 

dlscussions included the possiu]".
sale of this-ii""""" to ttrira partiesr It has been establ-ished
t;;i irr" p"i:-tioner tras ?ggln-lgntracted to purchase a premises
to site the license for $220,O0O.O0.

The subject petltion, while 9n1y covering^!1"^T"?9wa1 period of
lgzg-eoi-tili-u" amended to . inciude tl: 1?89:?1-1i??i::. ::11'

Having carefully consid.ered. the entire record herej'n, including
tfte-tianscript-6f tft" testi-mony, the extrlbits and the Inltia]
O""i"io", f Lott"r" in the subsiantive findings.ald-recommendations
of the Adminj-itratj.ve Law Judge except as heieinbelow modif 1ed 

'
and ad.opt same as ny conclusions herej.n'
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I make the following conments and nodifications. The rel-ief
granted. in this proceeding is not my Order to renew the subject
license. It is the authoiization given to the local issuing
authority to consider petitionerrs applicatlon for renewal, and
to, thereupon, either grant or deny same il the reasonabl-e
exercise o-f its discretion. In effect, a waiver from the
prohibition against renewal set forth in N.J.S.A. 33:1-12.39.
Aff other qualifications for licensure establlshed by law must
be met and consldered and resolved by the issuing authority.

Secondly, T do not adopt that testimony of petitioner which
purports to establlsh some hardship equity because he acquired
the inactive license prior to the adoption of the "pocket llcense"
law on October J, 1977. A license does not embody any property
right, but i-s merely a tenporary privilege to conduct a regulated
business. Bq
Control, 20
Thil[6?a1 isiling iuthority always had the authority to deny,
in the exercise of its discretion, renewal for a license that
had not been actively used. Kalman and Prickett v. DivfqaArl-q-!
Alcoholic Beverage C6ntrol et y

, Item 1; Churm v. Jef{erPqn
Township, Bulletin 1611, Item J. The petitioner cannot attain
t-EFEter posture by the enactment of the rrpocket llcenser' 1aw.

Fina1ly, in granting relief hereln, the net effect will be the
third authorization issued under N.J.S.A. 1121-12.39. A
speclal condltion must be annexed to the renewal, if granted,
that the license must become operational within the 1980-Bl
license term.

Accordingly, it isr oh this Jrd day of Ju1y, 1980,

ORDERED that the Board of Comnissioners of the City of Atlantlc
City be and the same are hereby authorized to consider the
application for renewal of petitioner's license for the 1979-80
and 1980-81 license terrr, and, to thereupon, grant or deny said
application in the reasonable exercise of its discretion. In
the event the license is renewed for the 1980-81 license term,
said renewal shall be subject to a speclal condition that the
lj.cense must become operational within said 1980-81 license term.

JOSEPH H. LERNER
DIRECTOR

Appendix - Initial Decj-sion Below
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IN THE !{ATTER OF:
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INITIAI DECISTON

GIACOI4O MENEI'S
PETITION

APPEASANCES:

OAr, DOCKET # ABC 57T7-79

David E. Ferguson, Esg., on behalf of the Licensee, Giacomo Menei

Charles J. Mysak, Esg., DePuty Attorney General, on behalf of
the New Jersey Division of Alcoholic Beverage Control

BEFORE THE HONORABLE THOI4AS E. CI.ANCY, A.L.J.:

The Licensee, Giacomo Menei, petitioned the Director of the Division
of AlcohoLic Beverage Control to renew his license for the 1979-1980
licensing period, Pursuant to N.J.S.A.33:1-12.39. After his request was

denied, he took an appeal and the matter was referred to the Office of
Administrative Law as a "contested caset'.

An administrative judicial proceeding lras held on February 19, 1980
and the record was finalized upon receipt of supplemental materials from
the Licensee on May 5, 1980.

The Licensee testj.fied that in the last year or so he has mainta ined
monthly contact with his Atlantic City realtors, Tannenbaum and l'lil-ask, in
an attempt to find a location for his license, that several possibilities
didn't pan out because of prohibitive purchase prices and zoning restrictions,
that he has personally contacted severaL owners who had ProPerty for sale but
met with negative resul-ts, that in one instance he had offered to buy a parti-
cular piece of property but was unable to work out the details of the proposed
purchase, that he purchased the license in question in June of L977 without
knowing that it had to be "located" within a two year period of time, that he
had received an "extension" for Lhe license upon a prior occasion because he
had entered j.nto a proposal to purchase a particular piece of proper€y --
but this "purchase" was never consununated because the oe,ner kept raising the
price, that he hopes to be able to open an Italian restaurant-bar with the
licenserand would himself be a worker on its premises, and that recent remodelinq
work he nas required to do(and personally performea)on Giacomo's Vineyard in
Egg Harbor City (for which he holds another liquor license) had interfered
with his ability to pursue more fully the situation involving the Atlantic City
Iicense.

In addition, the Licensee's attorney, David E. Fergusonradvised, among
other things, that at present three (3) nati-onal food chains have expressed
interest in purchasing !.tr. Menei's license, which means he night ultimately
receive a lot less money for its purchase than if he was allowed to ',locate',
same and thereafter earn money on its use rand that the legislation reguirj-ng
the active use of the license within a two year period of tirne or a demon-
stration of good cause to the Director in order for a renewal - was enacted
after l'1r. Menei had purchased the llcense; accordingly it worked a hardship
upon him because it imposed an obligation which was not present in the law at
the tirne of the original purchase.



BULLETIN 24L2 PAGE T7.

The remainder of the Presentation on behalf of the Licensee was documen-tary in nature. An affidavit of l_icensee (exNbit p-l) generally corroborateshis testimony and reflects additional efforts he made to ,,Iocate', the license-Finally, a real estate contract (Exhibit p-2) reflects that the Licensee is
obligated to purchase Property conmonly known as 121-125 South Tennessee Avenue,Atlantic City, N.J. by June I, I98O upon the fulfillnent of certai.n conditions-

Based on the foregoing, r FIND that good cause exists for the renewal ofthe Licensee's license Pursuant to N.J.S.A. 33:1-12:39 for the licensing period
reguested. The continued efforts oFEEEcensee should now be allowed to
bear fruition. Accordingly, r coNcLuDE that the Director of the Division ofAlcoholic Beverage Control, Joseph H. Lerner, should, in the conscientious
exercise of his absolute discretion, renes, said license for the period oftime requested.

This recommended decision may be affirmed, modi.fied, or rejected by theDirector of the Division of Alcoholic Beverage control, Joseph H. Lerner, who
by Law is empowered to make a final decision in this matter. However, if theDirector of the Division of Alcoholic Beverage Control does not so act inforty-five (4S1 days and r:nless such time limit is othe:r^rise extended, this
recorunended decision shall become a final decision in accordance wrth N.J.S.A-52:148-1, et seq.

HEREBY FILE with the Di.rector of the Division of Alcoholi.c Beverase
Controlr Joseph H. Lerner, rny Initial Decision in this matter and the recordof these proceedings.

4. STATE LICENSES - NEW APPLICATIONS FILED.

New Wor1d Wine Co. Ltd., A New Jersey Corporation
18 He1ler Pl. Bellmawr, N. J.

Application filed B/24/81 for person-to-person and place-to-place
transfer of a limited wholeslle Iicense from eniriip silveistorre,
4445 Baker Ave., pennsauken, N. J.

B & B BeveTage Co., 24r-243 chelsea Ave., Long Branch, N. J.Application filed 9/9/91 for limited wholesale license.
Winebow, fnc., 72I Carroll pl., Teaneck, N. J.
. 4ppfication_filed 9/I'7/81 for place-to-place transfer of alirnited wholesale license to include wa-rehouse oremises at1 Hollywood Ave., B1dg. 2OB, HoHoKus, N. J.

shore Beverage co., rnc., ro0t Hopewell Ave., ocean, N. J.Application filed 9/rB/81 for place-to-place transfer of arimited wholesare license from" 502 Atki-ns Ave., Neptune, N. J.

'f e*;'C. 
..: ; -*- .,r..,.r.j

Joseph H. Lerner
Director

a
0


