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NOTICE AND GROUNDS OF APPEAL.
(Filed July 2, 1927.)

NEW JERSEY SUPREME COURT.

Care May Counrty.

SuerPArRD W. CoomBs,
Plaintiff,
V. Action at Law.
Sopraia Wrirte, and in the ) Notice and Grounds
alternative, Hrvrexe I\ of Appeal.
WittE,

A P e e e

Defendant.

To the Within Named Plamtif

Notice that the defendants appeal to the New Jer-
sey Court of Errors and Appeals from the judg-
ment entered in this ‘cause, upon the following
grounds:

1. Because the Court improperly allowed witness
Bright to answer the following question:
“Now will you tell the jury what was said

there and done with relation to this title?”’
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2. Because the Court improperly allowed witness
Bright to answer this question which had to do with
the title:

““What did you say about it

999




Notice and Grounds of Appeal

3. Because the Court permitted witness Bright
to answer this question: ‘‘Now what were those ob-
jections?”’
The same being irrelevant and immaterial.

4. Because the Court improperly admitted in evi-
dence Exhibit P3.

9. Because the Court improperly allowed witness
10 Bright to answer the following question:
““Now do you remember if at that meeting
there was any reference or statement made as
to encumbrances.”’

6. Because the Court improperly allowed witness
Coombs to answer the following question:

““Was anything said to you as to why they
wanted to get this money to Mrs. Witte or the
daughter instead of going to the father, Henry

20 Witte?”’

7. Because the Court permitted Coombs to answer
the following question:
““Will you tell the Court and jury what took
place at that time with relation to this title at
the settlement?”’

8. Because the Court allowed witness Mark R.
Sooy to answer the following question:
‘“‘Now what did you do with it?”’
30 This had reference to Exhibit P3.

9. Because the Court permitted witness Sooy to
answer the following question:
““Did Mr. Bright say anything at that time
with regard to the sufficiency of the title they
were to convey?’’

Notice and Grounds of Appeal 3

15. Because the Court permitted witness Sooy to
answer the following question:
““Now, what did he say?”’

11. Because the Court permitted in evidence Kx-
hibit P4, Exhibit P5 and Exhibit P7.

12. Because the Court allowed witness Mace to
answer the following question:
““And what did you do with it? What was |

done with that order, do you know?’”

13. Because the Court improperly limited the ex-

amination of witness Funkhauser to what was said
or done by Witte.

14. Because the Court overruled the following
question to witness Funkhauser:
“‘(Hive us the substance.”’

15. Because the Court overruled the following °
question to witness Funkhauser:
““Now, what is his relation to the hospital,
that is to say, how is he treated, what is he al-
lowed to do and what does he do?’’

16. Because the Court overruled the following
question to witness Sophia Witte:
““Now had Mr. Witte sold some property he
owned before he made this deed?”’

17. Because the Court refused to direct a verdict
for the defendant.

'18. Because the Court refused to charge defen-
dant’s first request as follows:
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‘1. The mere fact that Henry Witte was an
inmate of the State Hospital at the time he
signed and acknowledged the deed to his daugh-
ter does not raise a presumption that he was
mentally incapable of executing the deed.’’

19. Because the Court refused to charge defen-
dant’s second request as follows:
¢2. The burden of proof to establish that
) Henry Witte was not mentally capable of ex-
ecuting the deed is upon the plaintiff and he
must establish his claim of incapability by the
preponderance of the evidence.’’

20. Because the Court refused to charge defen-
dant’s third request as follows:

‘3. The only question the jury can consider
touching the question of marketability of title
is that which questions Witte’s mental capacity

20 to execute the deed.”’

21. Because the Court refused to charge defen-
dant’s fourth request as follows:
‘4. The jury has no right to consider the
claim that there are restrictive covenants
against the land.”’

22. Because the Court refused to charge defen-
dan’ts fifth request as follows:

2() “5. If at the time Witte executed the deed he
had ability to understand the nature and effect
of the act in which he was engaged and the busi-
ness he was transacting, then he had capacity
in the law to make the deed.”’

Notice and Grounds of Appeal 5

23. Because the Court refused to charge defen-
dant’s sixth request as follows:

“6. If the jury should find under the test
stated that Witte was capable of making the
deed there must be a verdict of no cause of ac-
tion.”’

24. Because the Court refused to charge defen-
dant’s seventh request as follows:

“7. If the jury find by the test stated that
Henry Witte was capable of making the deed
there must be a verdict in favor of the defen-
dant on her counter-claim for the sum of $144,-
500 with interest from January 5, 1926.”’

25. Because the Court refused to charge defen-
dant’s eighth request as follows:
““8. The plaintiff cannot recover unless he es-
tablishes his claim to the satisfaction of the
jury by the preponderance of the evidence.”’

26. Because the Court refused to charge defen-
dant’s ninth request as follows:

““9, If the jury believe that Coombs knew
when he signed the agreement that Witte was
in the State Hospital and believed that he was
mentally incapable of executing the deed he can-
not recover and defendant is entitled to a ver-
dict on her counter-claim.’’

27. Because the Court refused to charge defen-
dant’s tenth request as follows:

¢10. If the jury believe that at the time

Coombs signed the agreement and paid the

$16,000 (which was after Witte had executed

the deed) without any knowledge that Witte
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was in the hospital and that he was mentally
incapable of executing the deed, he cannot re-
cover.”’

28. Because the Court instructed the jury that
the order and proceedings before Judge Kldridge
were prima facie evidence of insanity.

29. Because the Court told the jury that they
might take into consideration the fact that Mr.
Witte was still in the hospital in determining
whether he was insane at the time of the making of
the deed.

30. Because the Court permitted the jury to say
whether there was any binding effect upon the de-
fendant with relation to the alleged restriction.

31. Because the Court permitted the jury to pass
upon the question of Witte’s insanity when the
same could not be in issue, and that the real ques-
- tion was whether or not he appreciated the nature
and effect of his act.

32. Because the Court improperly discussed with
the jury the question of the order and proceedings
before Judge Eldridge.

33. Because the Court improperly discussed with
the jury the question of a marketable title, which
was not in issue.

34.. Because the Court improperly discussed with
the jury the question of whether the contract in
(question was between Mr. Witte and Coombs.

~ 39. Because the Court stated to the jury that
Miss Witte was acting for her father and mother.
: CoLe & CoLg,
Attorneys of Defendants.

Complaint

JUDGMENT RECORD.

COMPLAINT.
(Filed July 13, 1927.)

NEW JERSEY SUPREME COURT.

SuepparD W. CooMBs,
Plawntiff, Judgment Record.
V. Action at Law.
Sopria Wirre, and in the On Postea.
alternative, Hrrexe F. Mark R. Sooy,
- WITTE, ' Attorney.
Defendant. «

Sophia Witte, and in the alternative, Helene F.
Witte, the defendant in this cause was summoned to
answer unto Sheppard W. Coombs, the plaintiff
therein in an action at law upon the following com-
plaint :

(Summons issued Aug. 16, 1926.)

Plaintiff, Sheppard W. Coombs, residing in Wild-
wood, County of Cape May and State of New Jer-
sey, says: '

1. That during the latter part of August, 1925,
Henry Witte and Sophia Witte, his wife, were the
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owners of property, lands and premises in the City
of Wildwood, County of Cape May and State of
New Jersey, situate at the northeasterly corner of
Atlantic and Pine Avenues, and known as Hotel
Adelphia Witte, including the garage, furniture and
fixtures contained in said hotel.

2. That during the latter part of said August,
1925, defendant, Sophia Witte, entered into negotia-
tions with plaintiff for the sale to plaintiff of said
lands and premises and personal property, which
negotiations resulted in a verbal agreement between
defendant, Sophia Witte, and plaintiff for the sale
of said property to plaintiff, at the price of one hun-
dred and sixty thousand five hundred dollars ($160,-
500.00).

3. That the signature of Henry Witte was neeces-
sary to the making of a valid agreement of sale. as
well as to the making of a valid conveyanee’ of
~said lands and personal property.

4. That on September 5th, 1925, defendant, So-
phia Witte, and Henry Witte conveyed said lands
and premises to their daughter, Helene F. Witte, a
single woman, for the purpose of having the said
Helene F. Witte make the agreement of sale and
title for said premises to plaintiff.

9., 'l.‘hat on September 5th, 1925, defendant, Helene
I Witte, for the purpose of carrying into effect
the afc_)resaid verbal agreement of Sophia Witte, en-
tered into an agreement in writing for the sale of
Séll(.l l.ands, premises and personal property to
p.lallltlff, at the price or sum of one hundred and
sixty thousand five hundred dollars ($160,500.00)

b
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theretofore agreed upon between defendant, Sophia
Witte, and plaintiff, a true copy of which written
agreement is hereto annexed and made a part here-
of, and marked ‘‘Exhibit A.”’

6. That at the time of the signing and delivery
of said agreement of sale to plaintiff, plaintiff paid
to the defendant, Sophia Witte, who still conducted
the negotiations for said sale, the sum of sixteen
thousand dollars ($16,000.00) by check, which check
was by the said defendant, Sophia Witte, deposited
in her individual account and cashed.

7. That in and by the terms of said agreement,
defendant agreed to convey to plaintiff on January
oth, 1926, said lands and premises, by a plain war-
ranty deed, with a good and marketable title, free
and clear of all encumbrance.

8. That said lands and premises were conveyed
to the said Helene F. Witte by deed of gift from
Henry Witte and Sophia Witte, his wife, bearing
date the 2nd day of September, 1925, and recorded
in the clerk’s office of Cape May County, on the 9th
day of September, 1925, in deed book 410, p. 323.

9. That at the time of the making and executing
of said deed from the said Henry Witte and Sophia
Witte, defendant, his wife, to the said Helene F.
Witte, defendant, the said Henry Witte was of un- -
sound mind and incapable of executing a valid legal
conveyance, and was at that time confined in the
New Jersey State Hospital for the insane, at Tren-
ton, New Jersey.

10. That for the purpose of preventing plainti'ff
from learning that mental condition of the said
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Henry Witte, the said Sophia Witte caused the
title to said premises to be transferred from the
said Henry Witte and Sophia Witte to Helene F.
Witte, defendant, instead of transferring the same
directly to this plaintiff, pursuant to the agree-
ment between the said Sophia Witte, defendant, and
plaintiff, for the purpose of imposing an imperfect
title on plaintiff.

10 11. That on the day of settlement, to wit, the 5th
day of January, 1926, neither the said Sophia Witte
or Helene I. Witte, defendants, was able to convey
to plaintiff a good and marketable title, free and
clear of encumbrance, as in said contract provided,
and neglected and refused so to do.

12. That on January 5th, 1926, plaintiff, by his
attorney, attended at the time and place fixed and
demanded a valid conveyance of said premises,
which the defendants, or either of them, was unable
to give; whereupon plaintiff refused to accept the
defective title tendered, and demanded from the
defendants and each of them the return of the de-
posit of sixteen thousand dollars ($16,000.00).

13. That the said defendants, and each of them,
refused and have ever since neglected and refused
to return the said deposit to plaintiff.

30 Plaintiff demands of the defendant, Sophia Witte,

or in the alternative from Helene F. Witte, the sum
of sixteen thousand dollars ($16,000.00), with in-
terest from January 5th, 1926.
Mark R. Sooy,
Attorney of Plaintiff.

Complaint
SCHEDULE A.

THIS AGREEMENT, made the fifth day of Sep-
tember A. D. 1925, between Helene Witte of Wild-
wood, New Jersey, singlewoman, of the first part,
hereinafter called the ‘‘Seller’’ and Sheppard W.
Coombs, of the same place, of the second part, here-
inafter called the Buyer.

Witnesseth, That the Seller agrees to sell ar_ld
convey and the buyer agrees to buy a.ll tha"c certapl
lot, tract, or parcel of land and premises situate 1n
the City of Wildwood, County of Cape May .and
State of New Jersey, more particularly described
as follows: All that certain property known as the:
Adelphia-Witte situate on the Northeast corner.ot
Atlantic and Pine Avenues including the. entire
plant, garages, furniture and fixtures therein con-
tained, for the price or sum of One Hundred sixty
thousand five hundred dollars, under and subject to
the following terms and conditions:

1. A first payment of Sixteen thousand dollars,
receipt of which is hereby acknowledged by the sel-
ler. . .

2. The balance of the purchase price shall be paid
in the following manner:

Forty six thousand five hundred dollars cash at
the time of settlement and a first mortgage. of
$76,000.00 will be given and accepted for a period
of eight years and a second mortgage of Twenty
four thousand dollars payable in annual install-
ments of Three Thousand dollars, both mortgages
to bear interest at six per centum per annum, pay-
able semi-annually and contain tax and insurance
clauses, at the time of final settlement, which s}}all
be made at the office of John Bright, 113 K. Wild-
wood Ave. Wildwood, N. J. on or before January
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0, 1926 or the deposit of Sixteen thousand dollars
made herewith, at the option of the seller, may be
applied on aceount of the purchase price or be for-
feited as liquidated damages to the seller, and not
as a penalty, provided that the necessary title
searches can be obtained from any first class New
Jersey title eompany by that date;

SCHEDULE A.

should there be any delay, not the fault of the buyer
in the procuring of such searches, the time for the
final settlement shall extend until such searches
can be obtained.

3. The title to the premises shall be free and
clear of all ineumbrances, ineluding municipal liens
and assessments, exeept municipal improvements in
the course of construetion and not assessed, obvious
easements, usual restrietions running with the land,
and shall be a marketable title, and the seller, shall
tender a plain warranty deed conveying such title
at the time of the final settlement, or in the event
that such title cannot be as above, then this deposit
shall be returned to the buyer.

4. All adjustments shall be made as of January
5, 1926, and possession shall be given the buyer
January 5, 1926.

5. The buyer shall pay for searches and all other
expenses excepting the preparation of the deed and
the necessary revenue stamps attached thereto,
which shall be paid for by the seller.

6. This agreement shall extend to and be binding
upon the heirs, executors, administraters, succes-
sors and assigns of the parties hereto.

7. Time is the essence of this agreement.

8. This eontract includes all fixtures and appur-

Complaint 13

tenances permanently attached to the building or
buildings on the land herein described and also
specifically the following items:

In Witness whereof, the parties hereto have set
their hands and seals the day and year first above
written.

HELENE F. WITTE (SEAL)
SHEPPARD W. COOMBS (SEAL)
Signed, sealed and delivered
in the presence of
John Bright.

STATE OF NEW JERSEY ) S
CAPE MAY COUNTY
BE IT REMEMBERED, That on this Fifth day
of September in the year of our Lord one thousand
nine hundred and Twenty five, before me, a Notary
Public, in and for the State of New Jersey, per-
sonally appeared Helene Witte, who I am satisfied
is the grantor mentioned in the above deed or con-
veyance, and I having first made known to her the
contents thereof she acknowledged that she signed,
sealed and delivered the same as her voluntary act
and deed. All of which is hereby certified.
JouN BricHT,
Notary Public of New Jersey.

(Filed Aug. 20, 1926.)




Answer and Counter-Claim

ANSWER.
(Filed Aug. 23, 1926.)

Sophia Witte and Helene F. Witte, of Wildwood
New Jersey, jointly and severally answering the
complaint say:

10

1. Paragraph one is admitted.

2. Paragraph two is admitted.

3. The signature of Henry Witte was not neces-
sary to the making of a valid agreement of sale by
defendant, Helene F. Witte. His signature to a
deed was necessary in order to convey his title to
the said Helene F. Witte or any other person.

4. Paragraph four is admitted.

0. Paragraph five is admitted.

6. Paragraph six is admitted.

7. Paragraph seven is admitted subject to the

production of the agreement to establish its exact
terms.

30 g Paragraph eight is admitted.

9. It is admitted that on the day when Henry
Witte executed the deed referred to he was an in-
mate of New Jersey Hospital for the Insane, at
Trenton. It is denied that he was of unsound mind
and incapable of executing the said deed or a valid
legal conveyance of his interest in the premises.

Answer and Counter-Claim 15

10. Paragraph ten is denied. Before and at the
time of the execution of the agreement in question,
plaintiff knew that the said Henry Witte was an
inmate of said hospital. -

11. Paragraph eleven is denied.

12. Paragraph twelve is admitted except as de-
nied. It is denied that defendant, Helene F. Witte,
was not able to convey a marketable title to the
plaintiff for the premises in question and make a
valid conveyance of the same.

13. Paragraph thirteen is admitted.

CounTER-CLAIM.

Defendant, Helene F. Witte, counter-claims
against the plaintiff as follows:

1. On September 5, 1925, agreement in writing
was entered into between Helene K. Witte, seller,
and Sheppard W. Coombs, plaintiff, buyer, a copy
of which agreement is made a part of the complaint.

2. By the terms of the agreement, the plaintiff
was to pay the sum of $160,500 for conveyance of
the premises described. On January 5, 1926, de-
fendant was ready, able and willing to convey the
premises in accordance with the terms of said
agreement and tendered herself so to do to the
plaintiff. Without any legal justification, he re-
fused to perform the contract on his part.

3. As a result of his refusal, there became due

20

30
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and payable on said date the said sum less the sum
of $16,000 paid at the time of the execution and
delivery of said agreement.

Judgment will be claimed for the sum of $144,500,
with interest from January 5, 1926, besides costs.
Core & CoLE,
Attorneys for Defendants.

e e

ANSWER TO COUNTER-CLAIM.
(Filed Aug. 26, 1926.)

By way of answer to the counter-claim filed by
the defendant in the above entitled action, plaintiff
says that:

1. Paragraph one of said counter-claim is ad-
mitted.

2. Paragraph two of said counter-claim is denied
except that plaintiff admits that the purchase price
of said lands and premises was the sum of $160,-
500.00.

3. Paragraph three of said counter-claim is de-

nied.
Marx R. Soovy,

Attorney for Plaintiff.

Judgment—Certification

JUDGMENT.

This action was tried before Judge William
Frank Sooy, with a jury, at the Cape May Circuit,
on April 14, 1927.

This cause having been heard and submitted to
the jury, they returned a verdict as follows: We, the
jurors, find the verdict in favor of the plaintiff and
against the defendants, in the sum of sixteen thou-
sand dollars ($16,000.00) damages, with interest
from January 5, 1926.

Whereupon it is adjudged that the plaintiff, Shep-
pard W. Coombs, do recover of the said defendant,

Sophia Witte, and in the al-

Damages $16,000.00 ternative, Helene F. Witte,

Costs 72.30 the sum of sixteen thousand

dollars damages, with in-

$16,072.30 terest from January 5, 1926,

Int. on Damages together with his costs which

from Jan. 5, 1926. have been taxed at the sum of

seventy-two dollars and

thirty cents making in the whole the sum of sixteen
thousand and seventy-two dollars and thirty cents.

Judgment entered May 9, 1927.

Wwum. S. GUMMERE,

CELY()

I, Edward J. Kelleher, clerk of the Supreme
Court of the State of New Jersey, do certify that
the foregoing is a true copy of the notice of appeal :
and also a copy of the judgment entered in the
above stated cause as the same remains on file and
of record in my office.

In testimony whereof 1 have set my hand and
the seal of said Court-at Trenton, this twelfth day
of July, A. D. nineteen hundred and twenty-seven.

Epwarp J. KELLEHER,

(Seal) | Olerh,
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Testimony

TESTIMONY.

NEW JERSEY SUPREME COURT.
Care May COUFTY.

10 SHEPPARD W. CoomsBs,
Plawntaff,

We

, Testimony.
Sopaia Wirte, and in the y

alternative, Hrrexe F.
WiTTE,
Defendant.

————

Cape May Court House, N. J.,
Thursday, April 14, 1927.

—_————a

Before Hox. WiLLiam Fraxk Sooy, J., and a jury.

APPEARANCES :
30 Mark R. Sooy, Esq., By Mzr. Bourcerois, for the
plaintiff.
Mgessgs. CoLe & Core, By Crarence Core, HEsq.,
for the defendant.

Statement of Counsel to Jury 19
(The jury was empaneled and sworn.)

 (Mr. Bourgeois opened to the jury on behalf of
the plaintiff.)

(Mr. Cole opened to the jury on behalf of the
defendant as follows:

Mr. Cole: May it please your Honor and gentle-
ment of the jury: Mr. Coombs is a man of years of
business experience who has lived in Wildwood for
a great many years. He knew the Witte family and
at the time he accepted this written agreement from
Miss Witte for the purchase of the property he knew
that Mr. Witte had been in the State Asylum for
vears. He had all the knowledge about that that
Mrs. Witte had or Miss Witte had, and with all that
knowledge he signed this agreement, and he knew
that in order to get a title for that property he had
to have a deed made by Mr. Witte because Mr. Witte |
owned the property. He knew that. And so no
matter whether the deed was made from Mr. Witte
to him or made to the daughter for the purpose of
conveying to him, we submit, made no difference. At
all events, knowing that the deed had to be made by
Mr. Witte and his wife either to him or to the
daughter or some one, he signed this agreement,
and paid the $16,000. Now for some reason that
perhaps you will never know—we don’t know—

later on, Mr. Coombs, as we think, for an unjustifi- _

able reason sought to escape from this contract, -
and set up as a reason and the only reason at the
time that the title company would not insure this
title because they said Mr. Witte was in the State
Asylum. He then declared that this was not, could
not be a good and marketable title and therefore he
1s entitled to have his money back. Now our in-
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sistence will be he knew all this, he aeccepted the
agreement with full knowledge of it, that he can-
not now be allowed to escape from the effect of his
agreement.

But in addition to that it will be our contention
at the time Mr. Witte made this deed he was ca-
pable of knowing what he was doing. He knew he
owned this property and he knew the paper was a
deed for it and knew his wife and daughter had ar-
ranged to sell this property to Mr. Coombs, and
with that knowledge, capable of knowing what he
was doing, he signed and acknowledged the deed,
whiech you will see. We contend it is too late for
him now to say that Mr. Witte was not capable of
making that deed, and it will be our insistence it
18 not a question whether Mr. Witte was as bright
as you gentlemen of the jury or as counsel of the
other side—I will make no mention of myself—if he
knew what he was doing and was capable of signing
) that deed that is the test the law imposes and the
only test. And we submit, independent of Mr.
Coombs’ knowledge of everything, that this deed
was signed by a man capable of signing it and it is
here for you to see.

In substance, that is the defense to this cause.

Mr. Bourgeois: If your Honor please, all the
first part of that opening I move to strike out, all
that part before he said ‘‘In addition to that.”” The
first part was directed to the fact that Mr. Coombs
knew Witte was in the insane asylum. That does
not make any difference under this agreement which
provides they will make title free and clear and
marketable. They have said they would convey that
sort of a title, and the fact he knew does not change
that title.

I move to strike all that part of the opening.
The Court: I refuse to strike it.

Sheppard W. Coombs—Direct

Mr. Bourgeois: Allow me an exception.
The Court: Yes.

———

Surpparp W. Coomss, the plaintiff, called as a wit-
ness in his own behalf, being sworn, was examined
and testified as follows:

Direet examination.
By Mr. Bourgeois:

Q. Mr. Coombs, you live where?

A. In Wildwood.

Q. And are you acquainted with Sophia Witte?

Ad L am.

Q. Did you at one time have some negotiations
with her with relation to the purchase or possible
purchase of a hotel property?

A ldidssin

Q. What property?

A. Property known as the Hotel Witte, Wild-

wood.

Q. And when were those negotations had?

A. In the office of the Hotel Witte.

Q. I say when?

A. Why, in ’25; I don’t just recall the date.
If T could have the agreement I could refer to that.

(Paper shown witness.)

The Witness: Made the 5th day of September
1925; September 5th.

20

30
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27 Sheppard W. Coombs—Direct

Q. When did you have the negotiations with
Sophia Witte?

A. That was when

Q. The first time?

A. The first time, oh, no, not when the agreement
was made. The first time T had negotiations with
her with regards to the Hotel Witte was about, oh,
at least, possibly a week or ten days before.

Q. Before that time?

A. Before the time I signed the agreement.

Q. And what negotiations did you have with her?

A. At the time that T made those—first time I met
her, that is right, I was informed by Mr. Goslin

Q. Don’t tell me that. Just tell me what your
negotiations with her were.

A. My negotations with her was to purchase her
hotel.

Q. Yes.

A. At a price which was mentioned in my agree-
ment.

Q. What price was mentioned?

A. T think $165,000.

Qe ;

A. And certain mortgages to be taken, which I
d.on’t recollect, in the agreement there. And the
time of settlement was so much cash to be paid and
so much to be made

Q. And after you came to the agreement, what
was said about making the written agreement?

A. Mrs. Witte said she would have—before she
could make an agreement with me she would have
to go to Trenton to see her husband and get the
agreement signed by him.

Q. And how long after that was it before you

~were in touch again about it?

A. Somewhere between a week or ten days she
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called my attention in some way that I should come
and see her now, that she wanted to see me.

Q. And did you go?

A. T did.

Q. Whom did you find there?

A. I found Mrs. Sophia Witte and her daughter.

Q. Now, what was done at this time?

A. That time Mrs. Witte said, ‘‘I have got
the signatures from Mr. Witte all right now in Tren-
ton, but you will have to make an agreement with
my daughter, Miss Witte, now, as the property is
in her hands.

Q. At that time did you know the mental condition
of this man Witte? ]

A. Yes, I knew Mr. Witte was in the institution in
Trenton.

Q. In the institution, yes, but did you know
whether he was sane of insane at that time?

A. No, I didn’t know that; no, sir.

Q. Did you know how long he had been there, any-
thing about that? ‘ :

A. Not exactly; I presume around ten or twelve
or fifteen years, just roughly.

Q. As a result of your second visit, what did you
do when you went to see Mrs. Witte and her daugh-
ter?

A. Well, Mrs. Witte says to me, ‘‘Now, Mr.
Coombs, everything is all fixed up and we have an
agreement here that is made from Helene to you.

Q. I show you what purports to be an agreement
bearing date the 5th of September, 1935, and ask
you whether or not that is the agreement of which
you speak? (Handing paper to the witness.)

_ A. Yes, that is the agreement I am speaking of
now, -

10
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Mr. Bourgeois: I will offer it in evidence; mark
it Exhibit P1.

(Paper referred to marked as an exhibit for the
plaintift, R1.)

Q. Now, at the time you went there when they
spoke about the agreement, did they have the agree-
ment already prepared?

10 A. The time that we went in to the agreement, no,

they didn’t have ia already prepared.

Qe No;

A. Mrs. Witte says to me, she says that, ‘‘Mr.
Bright will take care of this for me, Mr. John
Bright.”” She says that Helene can go down to the
office and I can meet her there, I just don’t recollect
what hour it was that day, and then—I says to Mrs.
Witte, ‘‘There seems to be some changes here about
this here agreement. I was doing business with you
and I understand I was to get an agreement from
you.”” She says, (‘That will be all right, my hus-
band has made it over to Helene now and that will
be all right, and,’” she says, ‘‘there will be no ‘ques-
tion about it in no way, shape or form.”” I says,
“‘Title and everything will be handled the same?’’
She says, ‘“Yes. Make the agreement with Helene
and there will be no question about it.”” I went to
Mr. Bright’s office and when I got there I was there
five minutes and in came Miss Helene; Mr. Bright
seemed to have knowledge of the affair, knowing
such a thing was going to be made, seemed so to me,
and the agreement was there made.

Q. At that time did you give them some money?

A. 1 did; T gave them ——

Q. I show you a check dated September 5, 1925,

for the sum of $16,000—not $16,500 as I stated to
the jury —
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A. A mistake there.

Q. made payable to Sophia Witte, and signed
by Sheppard W. Coombs, and ask you if that is the
check you gave at that time?

A. Yes, that is the check I made, and gave at that
time.

Q. Will you tell me f that has been paid?

A. That has been paid, yes.

Q. Is it endorsed by whom? J

A. Mrs. Sophia Witte, made to the order of Mrs. |
Sophia Witte.

Q. I see.

A. Whom I had arranged to do business with,
Mrs. Sophia Witte.

Mr. Bourgeois: Please mark it P2.

(Check referred to marked as an exhibit for the
plaintiff, P2.)

Q. And Helene Witte’s name does not appear on
that check at all, does it?

A. No, Miss Helene Witte is not there and not
interested as far as our original dealings were con-
‘cerned, more than Mrs. Witte transferred me, told
me that the agreement woud have to be made with
Miss Helene now.

Q. After you got the agreement, what happened?

A. After I got the agreement, of course then, I
suppose, waiting for the time of settlement.

Q. Yes. :

A. When settlement would be made

Q. What did you do with relation with this clause
in the agreement that provides that you were to get
a marketable title and a title free and clear of ‘en-
cumbrance?
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A. T informed my attorney that I wanted to get
title papers for same, I wanted to guarantee title.
Q. Yes.
A. And he I suppose— I know he did
Q. Did you go yourself and make the application
. for title insurance or was that done by Mr. Sooy?
A. No; I gave that to my attorney, Mr. Sooy. He
has been my attorney for years.
(. What happened on the day of settlement; were
1Y you there then?
A. Yes, I were at the settlement.
Q. Had you met Miss Witte before that time since
the signing of the agreement?
A. Between the time of agreement and the settle-
ment day.
Q. Yes.
A. No, I haven’t met Miss Witte.
Q. Where did you go at the time of the settle-
ment?
20 A. We went to the Wildwood Title & Trust Com-
pany in Wildwood.
Q. And whom did you find there?
A. Mr. Crane, president of the trust company;
Mr. John Bright; and my attorney and myself.
Q. Neither Mrs. Witte nor Miss Witte were there?
A. No, they weren’t there. Only the four men
were there. .
Q. At that time did you have title insurance?
~A. T had a letter from the Title

14

30
Mr. Cole: I object.

Q. No; did you have title insurance? Were you

there to get your title insured?
A. No, I weren’t.

Sheppard W. Coombs—Direct ol
Mr. Cole: I object. It is utterly immaterial as

far as we are concerned whether he was able to get
title insurance or not.-

: The Court: The agreement doesn’t call for title
insurance.

Mr. Bourgeois: Noj; only for marketable title.
The Court: I sustain the objection.
Mr. Bourgeois: Yes.

Q. Was there any discussion there at that time
about the title that they were able to give you?

Mr. Cole: T object.

Q. Whether it was to be a clear title or not a
clear title?

Mr. Cole: object.

Mr. Bourgeois: Wait a minute. That is only
preliminary.

Q. Did Mr. Bright, their attorney, take part in
your discussion ?

A. Yes, Mr. Bright did.
Q. Will you state what was said in the presence of
Mr. Bright with regard to the title?

Mr. Cole: I object; what Mr. Bright said.
Mr. Bourgeois: Not only what he said, but any-

jching said in his presence. He was there represent-
ing these people.
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Mr. Cole: 1 object.

The Court: There is no dispute as between the
parties that Mr. Bright was there?

Mr. Cole: He was only an attorney. He was not
an agent to bind anybody ; at least, it doesn’t appear
S0.

10  The Court: That not being admitted—I supposed
it was—that not being admltted Mr. Bourgeois, how
can I ——

Mr. Bourgeois: May I withdraw this witness a
moment ?

The Court: Yes.

Mr. Bourgeois: Mr. Bright, will you take the
20 stand?

JorN BrieHuT, called as a witness on behalf of the
plaintiff, being sworn, was examined and testified
as follows:

Direct examination.

30 By Mr. Bourgeois:

Q. Mr. Bright, I show you Exhibit P1 and ask
you whether or mot that agreement was drawn by
you?

A. Yes, sir.

Q. At whose request?
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A. At the request of Mrs. Witte.

Q. Were you present when it was delivered to Mr.
Coombs?

A. T believe so.

Q. Were you present when the check for $16,000
which is marked P2 was delivered to—oh, to you,
probably or to Miss Witte, which was it?

A. T don’t recall exactly. I remember these folks
being in my office to sign up the agreement. I drew
it and witnessed it and I assume the check was de-
livered, too.

Mr. Cole: There is no question but what Mrs.
Witte got that money.

Q. I want to know whether it was delivered to you
or directly.
A. T think it was handed direct to the Wittes.
Q. Were you present on the day when the settle-
ment was supposed to have taken place?
. Yes, sir.
. Representing whom?
. The Wittes.
. Who?
. The Wittes.
. Now, will you tell the jury what was said there
and done Wlth relation to this title?

Mr. Cole: I object to that, may it please your
Honor. Is this an attempt to change this written
agreement.

Mr. Bourg'eoiS: They are acting through an
agent. Suppose Mrs. or Miss Witte was on the
stand; couldn’t T ask them what took place?
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Mr. Cole: It would depend on whether it is re-
levant.

The Court: What is the purpose?

Mr. Bourgeois: They didn’t furnish a title free
of encumbrance and a marketable title.

The Court: I will permit it.
10
Mr. Cole: I want to object to that. I don’t think
that question is specific enough to draw the answer
counsel says he wants or expects to get. It is pretty
general.

The Court: If the witness cannot answer it, he
won’t.

The Witness: What is the question?
20

Mr. Bourgeois: Will you read the question?

(The question was read by the stenographer, as
follows: ‘‘Now will you tell the jury what was said
there and done with relation to this title?’’)

Mr. Cole: Exception.

The Court: Yes.
30

(The question was again read by the stenog-
rapher.) »

A. At the time of the settlement, Mr. Crane, who
was the president of the Wildwood Title & Trust
Company, and I were in the Wildwood Title & Trust
Company settlement room, waiting for the buyer to
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come in and make a settlement. Mr. Coombé and
Mr. Sooy came in and said that they couldn’t settle
for the reason that their advices from the title com-

pany

Mr. Cole: That I object to. We are not concerned
with anything that the title company had to do with
this case. ‘

Mr. Bourgeois: If your Honor please, they are
there making this transaction, and the whole trans-
action is relevant, coming from them. I am not ob-
jecting to it. It is coming from their side, not from
our side.

The Court: I know, but you are now endeavoring
to prove what happened there by statements of your
witnesses. In other words, you are trying to prove
there was a defective title by the statements made

Mr. Bourgeois: Let me change that.

Q. They said something about that title?
A. They did.

Q. What did you say about it?

Mr. Cole: I object.

Q. In answer to what they said.

The Court: I will permit it.

Mr. Cole: Allow me an exception.

“TheGourts Yes &
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32 John Bright—Direct

Mr. Cole: I don’t think what he said can bind
these defendants. ]

A. I merely said I would like them to submit their
objections in writing so that I could forward it to

the Wittes who were then in California.
Q. And what were those objections?

Mr. Cole: 1 object.

Q. What were the objections you were going to
submit ?

Mr. Cole: The Wittes weren’t there.

Mr. Bourgeois: 'The Wittes cannot escape lia-

~ bility by sending some one else in their place.

The Court: Certainly not, but on the other hand

20 the real capacity of Mr. Bright there doesn’t now

appear. He was there for the purpose of making
settlement evidently. Now then, he says that there
were some verbal objections made and that in reply
to that he said to them they would have to put their
objections in writing so that I could forward it to
the Wittes. Now then, were those objections put in
writing ?

Q. Were those objections put in writing?
A. They were.
Q. Have you them?

The Court: And were they sent to the Wittes?

The Witness: They were.

Johw Bright—Direct
The Court: Then that is competent.
Q. Where are those objections?
A. Well, I sent them to the Wittes. I don’t know
where they are now.
Mr. Boﬁrgeois: Will you produce them?

Mr. Cole: Never saw them.

Mr. Bourgeois: That doesn’t make any differ-
ence.

Mr. Cole: I cannot produce them.

Mr. Bourgeois: Then I ask he be permitted to
tell about them.

Mr. Cole: May it please your Honor

The Court: There is no question pending yet.
Mr. Cole: All right.

Q. Now you say you sent them to the Wittes?
AL Yes,

Mr. Bourgeois: And they say they haven’t them,
upon call.

The Court: All right.

Q. Now, what were these objections?

Mr. Cole: Now, I object. They cannot create a
defect in our title by making objections. If there
was a defeet in our title under the agreement they
must prove it.
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The Court: I will permit this question for the
purpose of showing what objections were submitted
to the Wittes. |

Mr. Cole: Allow me an exception.
The Court: Yes.

‘A. Mark B. Sooy, Ksquire, wrote me a letter em-
bodying all the exceptions which he spoke of in his
verbal conversation with me at the title company.
That letter I forwarded to the Wittes. I read it,
of course, before I sent it. Just what it contained
I don’t know.

By Mr. Cole:

Now, let me see; you saw this was a letter?
Yes, sir.

That Mr. Sooy sent to you?

Yes, sir.

That came through the mail?

Yes, sir.

That is what you call the objections?

Yes, sir.

Q.
A.
Q.
A.
Q.
A.
Q.
A.

Mr. Cole: Let me see if I got that letter.
Mr. Bourgeois: Now what was that question?

The Court: He wants to see if he has the letter
now.

Mr. Bourgeois: Who?

The Court: He says there was a letter.
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Mr. Cole: No, I haven’t got it. I thought I
might have been in error in thinking I didn’t have
it. T haven’t.

By Mr. Bourgeois:

Q. I show you a copy of a letter under date of
January 15, 1926, addressed to John Bright, Ksq.,
Wildwood, New Jersey, and without signature, but
is produced to me by Mr. Mark Sooy, and ask you
if that is a copy of the letter you received from Mr.
Sooy. (Paper handed to witness.)

A. Yes, sir; I received such a letter from Mr.
Sooy.

Q. And was that accompained by a copy of a letter
I now show you from the Cape May Title Company?
(Handing paper to witness.)

A. Yes, sir.

Q. Is that the letter, the one you now hold in your
hand, the copy of which you sent to Mrs. Witte?

A. Yes, sir.

The Court: You mean that or both of them?

Q. Did you send a copy of Mr. Sooy’s letter also?
A. Well, I imagine that I sent the entire corre-
spondence on to the Wittes.

Mr. Bourgeois: All right; then I will offer them
both in evidence as P3.

Mr. Cole: I object. Mr. Bright, can’t you get
above imagination on this?

The Witness: No, I don’t hardly think so. I knew I
sent them a letter, the correspondence in the matter,
so that they would be fully advised in the premises.
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Mr. Bourgeois: Suppose I withdraw from that
offer the copy of Mr. Sooy’s letter, because the other
he knows he sent and that one he is in doubt about
and I don’t want to have any trouble about it. So
I will confine my offer simply to the letter from the
Cape May Title Company, of which he sent a copy.

Mr. Cole: I object to both. I understand he does
not insist upon having the title company letter in.

Mr. Bourgeois: That is the one I do. I don’t in-
sist on Mr. Sooy’s letter, because he doesn’t recall.

Mr. Cole: I object to both. I say nothing this
title company said or did can affect the question
of this title’s marketability. So far as Mr. Sooy’s
letter is concerned

The Court: You are not asking that?

Mr. Cole: Then that is sufficient for the time be-
ing.

The Court: For the purpose of showing the ob-
jections to the title, not for the purpose of proving
the title I will permit the letter to be received in
evidence.

Mr. Cole: Exception on the ground it is irrel-
evant and immaterial.

The Court: Yes.
Mr. Cole: Cannot bind us.

(Paper referred to marked as an exhibit for the
plaintiff, P3.)

John Bright—Direct i

Q. Did you continue to be the attorney of the
Wittes. |

A. Noj; I think after that T had nothing further to
do with this transaction.

Q. It terminated there?

A. Yes.
Q. Now do you remember if at that meeting there

was any reference or statement made to encum-
brance?
Mr. Cole: Objected to.

Mr. Bourgeois: Well, if it was made, I don’t care
anything about by whom.

Mr. Cole: We weren’t there.
Mr. Bourgeois: Weren’t you?

Mr. Cole: No, I understand Mrs. and Miss Witte

were in California. Which time are you talking 20

about?
Mr. Bourgeois: If your Honor please ——

The Court: They were in California and sent
Mr. Bright there, according to the testimony at the
present time, to the settlement, and I assume that
is what Mr. Bourgeois is referring to.

Mr. Cole: T object on the grounds he has no au-
thority to bind the Wittes in any way.

Mr. Bourgeois: I am asking if a certain thing
happened.
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Mr. Cole: I object. What was said there couldn’t
bind us. If the fact is the title is defective, that is
one thing, but what somebody said about it is an-
other. T

The Court: He is asked if anything was said. 1
will permit the answer, yes or no.

The Witness: There was.
Mr. Bourgeois: You may cross-examine.
(Cross-examination.

By Mr. Cole:

Q. Mr. Bright having in mind when you say Mr.
(Coombs and Mr. Sooy came to your office after the
agreement was made, what was that date?

A. No, it was not at my office. 1t was at the office
of the Wildwood Title & Trust Company.

Q. What was that date? =

A. I don’t recall. I imagine, however, it was th
date set for the settlement in the agreement.

Q. Yes. Now did you say the Wittes were in
California? : o
- A, Yes. ! .

Q. Do you know when they left for California?
A. Quite some time before that.

Q. All right. Now you drew the agreement?

A. Yes, sir.

Q. And who was present when it was drawn?

A. Well, I don’t know as anyone was present
when it was drawn. They came in to execute it later,
as I recall.

John Bright—Cross 39

Q. From whom did you get the information to
draw the agreement?

A. Well, from the Wittes. Now, I couldn’t say;
I imagine Miss Helene Witte and Mrs Sophia
Witte, and possibly her son William, at different
times.

Q. After it was drawn Mr. Coombs called?

A. Yes.

Q. At that time he gave a check which you have
just been shown?

A. Yes.

Q. And he signed the agreement?

A. Yes.

Q. Did he know the agreement was with Helene
Witte?

A. Yes. I have no doubt the agreement was read.

Q. Did he make any objections to signing ,the
agreement with Helene Witte?

A. Not that I recall; no, sir.

Q. Now at that time, I mean at the latter date, was
this deed dated the 19th of September, 1925, from
Helene Witte, produced?

A. Tt was.

Q. You took the acknowledgment?

A. Yes, sir.

Q. Did Mr. Coombs know it was there?

A. T have no doubt he did. We said we were
ready for settlement.

Mr. Cole: All right. Mark that for identifica-
tion.

(Paper referred to marked for the defendant,
Exhibit D1 for identification.)

Q. Now, this deed conveyed the property in the
agreement ?
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A. Yes, sir.

Q. Now, I notice that there is no grantee named
in this deed. Can you recall why that omission?

A. Yes; because at the time of the drawing of
the agreement, there was a strong probability that it
might not be made in the name of Mr. Coombs.

(). How did you get the information?

A. Well, as a matter of fact it was right during
the real estate boom that was there, and lots of peo-
ple were selling their agreement prior to the date

10 of settlement and the papers would be drawn, the

3V

deeds would be drawn to others than named in the
agreements by assignment and otherwise.

Q. Well, did you get an impression that might
occur in this case; is that why you omitted it?

Ay YR, ®ir.

Q. Did Mr. Coombs ask to look at this deed?

A. T don’t think he did; no, sir.

Q. Did he make any objections to the form of it?

A. No, I don’t think he even looked at- it.

Q. Do you know to whom this deed was delivered
after its execution, immediately after? Was it de-
livered to you?

A. No, we delivered it to Heber Crane who was
the president of the Wildwood Title & Trust Com-
pany, and he was to keep it in his possession until
the day of settlement

Q. And he is now deceased?

A. He is now deceased.

Q. He was a witness in the former trial, was he
not?

A. Yes, sir.

Mr. Cole: That is all.

Mr. Bourgeois: Just a word.

John Bright—Re-direct

Re-direct examination.
By Mr. Bourgeois:

Q. Mr. Bright, I again show you P3 and ask you
whether or not that letter was shown to you at the
time of settlement and then the copy was furnished
to you afterwards?

Mr. Cole: Of course, this is objected to on the
grounds it is irrelevant and immaterial.

The Court: I will permit it.

A. It was.

Q. Yes. Now Judge Cole asked you some ques-
tions. You answered them. I think you didn’t
quite understand them. Have you that deed? He
asked you if this deed marked D1 for identifica-
tion conveyed the property in the agreement, and
you answered yes. That would depend on whether
or not the deed preceding this one was a good deed,
wouldn’t it?

A. T merely meant that deed contained the de-
scription of the property.

Mr. Cole: That was all I want to show.

Q. Yes. And also this deed having no grantee
couldn’t convey the property to anybody, could it? :

A. No.

Q. And T suppose as a lawyer you could possibly
agree that if the grantee was now to be put in there,
it would be void?

Mr. Cole: I would rather have his testimony on
the facts than on the law.
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Mr. Bourgeois: 1 will withdraw that. I want
the jury to understand he did not go quite so far
as the Judge did with it. Now, Mr. Coombs, will

you go back again?

Suepparp W. Coonmss, recalled, testified as follows:

10 Direct examination. (Continued.)

Mr. Bourgeois: Now I have forgotten where we
were with him.

(The stenographer read the last question put to
the witness, as follows:

«“Will you state what was said in the presence
of Mr. Bright with regard to the title; not only
20 what he said, but anything said in his presence?’’)

Mr. Bourgeois: 1 don’t think I will need to have
that now. I think it has been covered.

Q. Now, did they deliver to you at that time a
deed of conveyance conveying that property free
of encumbrance and with a good, marketable title?

Mr. Cole: I object; that is calling for too many
things— conclusions, opinions of law; have them one
30 at a time.

The Court: I think you get more exceptions if
you split that up a little.

Q. Did they deliver any deed to you that day?
A. They did not.

Sheppard W. Coombs—Cross 43

Q. No. Now after that time, what happened to
your money, the $16,000?
Well, the Wittes still retained it.
Did you make a demand for it?
. I did, through my attorney.
Yes; and did you get it?
I did not.
Where is Witte, do you know?
Mr. Witte.
Yes. 10
Why, he is in the insane asylum at Trenton.
Still there?
Yes.

PO FOPOFOFOR

Mr. Cole: No; he is here.
Mr. Bourgeois: Oh, he is here?

Mr. Cole: Just shows you how witnesses will
go wrong about things.

The Witness: Well, he was there some tinie ago.
Mr. Cole: Well, I know he was there.

Mr. Bourgeois: You may cross-examine,
Cross-examination.

By Mr. Cole: 30

Q. Now, was it your understanding that the
agreement about the purchase of the property was
with Mrs. Witte?

A. Yes; my first arrangements were with Mrs.
.Wltte; no other.
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Q. How did you come to go to her?

A. I was informed that she wanted to sell her
property, through Mr. Goslin.

Q. Mr. Goslin in the real estate business?

A. No; just happened to see him on the street.

Q. I say, is Mr. Goslin in the real estate busi-
ness?

A. No, in the lumber business.

Q. Having been told by him Mrs. Witte wanted
(o to sell the property, you went to see her?

7.1 did.

Q. At that time did you know who owned the
property?

A. Not positively. I presume that the Wittes
—it was known as the Witte’s Hotel. I have known
the Wittes ever since I have been in Wildwood, or
ever since I knew they were there, twenty-three
years or more.-

. How long have you lived in Wildwood?

. Twenty-three years.

. How old are you?

. Forty-five.

. What business are you in?

. Lumber business and wholesale grocery, and
do real estate.

Q. You have lived there continuously all those
years?

A. Yes.

Q. At any time during that period did you ever
30 meet Mr. Witte?

A. Yes, I met Mr. Witte before he went to the
asylum.

Q. That was how long ago?

A. Well, I would not say; possibly ten or twelve
or fifteen years.

Q. Have you ever seen him around Wildwood
after he went to the asylum?
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A. I did not. Never seen him since then.

Q. And Mrs. Witte told you, as I understood
your testimony, that the agreement would have to
be made with Miss Witte?

A. After she come back—either came back or
got word from Trenton.

Q. Did she say anything to you about having got
a deed from Mr. Witte?

A. No; I don’t think she said she had a deed
from Mr. Witte. I don’t think she did.

Q. Did she tell you why she had to go to Tren-
ton?

A. To get Mr. Witte’s signature.

Q. To what?

) A. On the agreement. That is what I thought
1t was to be, the agreement.

Q. You thought that she was going up merely to
get an agreement signed by him for the sale of the
property?

A. Between him and or—between him or her.

Q. You must have thought at that time, did you
not, that he owned the property?

A. T would say I presumed he had some interest.

Q. Now, when she came back she told you the
agreement had to be made with Miss Witte; did
you ask her why?

A. She said something, I think, about trans:
ferring—he transferred it to the daughter, that
he was going to transfer the property to the daugh-
ter.

Q. Give you any reason for that?

A. No, to the best of my knowledge.

Q. Did she say it would be better to handle it if
the title was in her name rather than in Mr,
Witte’s?

A. 1 don’t think so,
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Q. All right. Then with that know'ledge you
signed the agreement with Miss Witte, didn’t you?

A. After I had asked Mrs. Witte

Q. Did you know when you signed the agreement
with Miss Witte that you were making the agree-
ment with her? :

A. Did I know I was making the agreement with
Miss Witte?

Q. Yes.

[0 A. Yes, because I read the agreement.

Q. Then you turned a check over made to Mrs.
Witte’s order for $16,000?

A. Yes.

Q. Handed it to her?

A. Handed it to Mrs. Witte?

Q. Yes.

A. No, I didn’t hand it to Mrs. Witte. No, Mrs.
Witte wasn’t present when I handed the check over.
Miss Witte was in Mr. John Bright’s office.

20 Q. Why did you draw it to Mrs. Witte’s order?
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