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NOTICE OF APPEAL.

(Filed August 12, 1920.)

NEW JE R SE Y  SUPREM E COURT.

F l o r e n c e  Ra m s e y , Admin-
istratrix of etc., J a m e s  
K. Ra m s e y , Deceased,

10

vs.
Plaintiff, Action at Law. 

Notice of Appeal.
Atl an tic  Cit y  Ra il r o a d  

Co m pa n y , a Corporation, 
Defendant.

20
To David 0. W atkins, Esq., A ttorney of Plaintiff:

Take notice that the defendant appeals to the 
Court of E rro rs  and Appeals in the last resort in 
all causes in New Jersey, from the whole of the 
judgment entered in this cause on the following 
grounds:

1. The trial Court refused defendant’s motion for 
a non-suit. oq

2: The trial Court refused defendant’s motion for 
the direction of a verdict for the defendant.

3. The tria l Court charged the ju ry : “ You must 
decide from the evidence and the light of the law



2 Notice of Appeal

whether the defendant was guilty of actionable neg-
ligence which .resulted in whole or in part in the 
death of the deceased. I f  you find it was not “ so 
guilty, you would be bound to return  a verdict of no 
cause to r action, but if you find the defendant was 
guilty of actionable negligence, you must find 
whether the deceased was guilty of contributory 
negligence. I f  you find the deceased was guilty, 
you must cut down the amount of damages.”

4. The trial Court refused to charge defendant’s 
sixth request to charge, which is as follows: 6. “ The 
existence of a hot journal on the defendant’s train 
is not negligence in itself, nor is it a presumption 
of negligence on the p a rt of any of the officers, 
agents or employees of the defendant company.”

5. The trial Court refused to charge as a matter of 
law the following part of defendant’s seventh re-
quest to charge: 7. “ The location of the inter-
track fence at Lawnside was open and obvious and 
from the length of time the said fence had been at 
Lawnside and from the length of time the deceased 
had been employed on the freight trains of the de-
fendant company and from the experience of the de-
ceased as a capable railroad man, he would have 
actual knowledge or be charged with knowledge of 
the existence and location of the said inter-track 
fence.”

6 . The tr ia l Court refused defendan t’s eleventh 
request to charge as follows: 11. “ There is no evi-
dence in th is case th a t the defendant was guilty of 
any negligence which was the proxim ate cause of 
the in ju ry  and death of the said Jam es K. Ram sey.”
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7. The trial Court refused defendant’s twelfth re-
quest to charge as follows: 12. “ The injury and 
death of the said “ Jam es K. Ramsey in accordance 
with the evidence presented in this cause was a risk 
that the deceased assumed in the course of his em-
ployment. ’ ’

8. The trial Court overruled the following ques-
tion to the witness, Charles P. Bell: “ Would you as
a railroad man know that it was a dangerous thing , p. 
to lean out the side of a caboose ? ’ ’

9. The trial Court let the ju ry  determine ques-
tions which should have been properly determined 
by the Court.

10. The rulings of the trial Court denied to the
defendant rights and immunities to which it was 
entitled under the Federal Em ployers’ Liabilitv 
Act. : • : /

F r e n c h  & R ic h a r d s , 20 
Attorneys of Defendant.

A true copy.
E n o c h  L. J o h n s o n ,

Clerk.

Service
1920.

[e n d o r s e d ]

acknowledged August 11,

David 0. Watkins, 
Atty. for Plaintiff.

30



4 Judgment Record

J U D G M E N T  R E C O R D .

NEW  JE R SE Y  SUPREM E COURT.

F lor enc e  Ra m s e y , Admin- \ 
is tra trix  ad Prosequen- \ 
dum of etc., J a m e s  E . I 
R a m s e y , Deceased, f

Plaintiff, \ 
vs. (

A t l a n t i c  Cit y  Ra il r o a d  t 
Co m pa n y , a Corporation, !

Defendant. J

Judgm ent Record. 
Action at Law. 

On Postea. 
Dav id  0 . W a t k i n s , 

Attorney.

Atlantic City Railroad Company, a corporation, 
20 the defendant in this cause, was summoned to an-

swer unto Florence Ramsey, adm inistratrix ad 
prosequendum  of etc., James K. Ramsey, deceased, 
the plaintiff therein in an action at law upon the 
following com plaint:

(Summons issued October 15, 1918.)
The plaintiff, Florence Ramsey, administratrix 

ad prosequendum  of etc., Jam es K. Ramsey, de-
ceased, of the Borough of Swedesboro, in the County
of Gloucester and State of^Siew Jersey, says that:

30
1. Defendant is, and at all times hereinafter men-

tioned, was a railroad corporation engaged in main-
taining and operating a railroad in the State of 
New Jersey, running between the Village of Mullica 
Hill, in the County of Gloucester and the City of 
Camden, in the County of Camden.
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2. On October 30th, 1917, and for sometime prior 
thereto, James K. Ramsey was in the employ of 
said defendant as a brakeman.

3. On October 30th, 1917, defendant was operat-
ing a freight train  along its tracks in the County 
of Camden and State of New Jersey between Mul- 
lica Hill and Camden, and by reason of the negli-
gence of the officers, agents and employees of said 
defendant, or some of them and of the defects and jq  
insufficiency due to defendant’s negligence, in its 
cars, engines, appliances, machinery, tracks, road-
bed, works or other equipment, one of its freight 
cars in said train  and upon which said Jam es K. 
Ramsey was employed as a brakeman, became dam-
aged and unsafe because of a hot journal or box on 
one of its wheels.

4. Thereupon, it became and was the duty of the 
said Jam es K. Ramsey to watch the said hot journal 
or box, to guard against accidents to said train, and ^ 
to give warning to said defendant of its condition 
during the moving of said tra in  until it arrived at 
Camden, and while perform ing this duty, at the re-
quest of said defendant, and while watching said hot 
journal or box and guarding against accidents to 
said train, by reason thereof, the said Jam es K. 
Ramsey was struck by a fence or post at Lawnside, 
Camden County, New Jersey, which said fence or 
post was carelessly and negligently erected by said 
defendant on its  tracks or roadbed, and was un-
lighted and without any warning signal or device 
thereon to warn said Ramsey of its dangerous and 
defective character and proximity to the tracks and 
roadbed of said defendant, and as a result thereof, 
said James K. Ramsey was killed.
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5. The plaintiff alleges that the injury to said 
Jam es K. Ramsey and from which he died, was by 
reason of a defect or insufficiency due to the negli-
gence of the said defendant, in its cars, engines, 
appliances, machinery, track, works and other equip-
ment.

6. The plaintiff also alleges that the death of the 
said Jam es K. Ramsey resulted in whole or in part

|Q from the negligence of the said defendant, its offi-
cers, agents and employees.

7. The said defendant, a t the time of the death 
of the said Jam es K. Ramsey was engaged in com-
merce between the several States of the United 
States, in that the freight tra in  upon which the said 
Jam es K. Ramsey was employed and killed as above 
set forth, was engaged in carrying interstate freight, 
and was then and there operated and employed in

2Q moving interstate commerce between the State of 
New Jersey and various points in the State of Penn-
sylvania and elsewhere.

8. Jam es K. Ramsey, a t the time of his injury and 
death, was in no wise negligent, and his injury and 
death were both brought about, solely and wholly, 
as hereinabove set forth.

9. By virtue of an act of Congress, known as “ An 
t q  act relating to the liability of common carriers by

railroads to their employees in certain cases,”  ap-
proved April 22nd, 1908, and various supplements 
and amendments thereto, jurisdiction was conferred 
upon the State Courts of the State of New Jersey 
to enforce the liability of said railroad corporations 
to said employees, as defined in said acts of Con-
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gress, and on October 30th, 1917, aforesaid, the said 
defendant was a common carrier engaged in in ter-
state commerce, and defendant became liable to 
plaintiff in this action by reason of said acts.

10. As a result of the injury above set forth, 
»Tames K. Ramsey died as aforesaid, leaving him 
surviving his widow, Florence Ramsey and Stoklev
0. Ramsey and George H. Ramsey, children, who, are 
his only next of kin, all of whom were dependent 
upon him for their support and who have, by his 
death, suffered loss and damage.

11. On March 28th, 1918, letters of administration 
ad prosequendum were issued by the Surrogate of 
the County of Gloucester to plaintiff who has ac-
cepted the same.

12. This suit is brought within two years from the 
clay the cause of action accrued, for the benefit of 
the surviving children and the widow of the said 
James K. Ramsey.

Plaintiff demands $20,000.00 damages.
Da v id  O. W a t k i n s , 

Attorney for Plaintiff.
(Filed December 22, 1919.)

The defendant, a corporation of the State of New 
Jersey, says th a t :

1. I t admits that on October 30, 1917, it was a 
corporation engaged in maintaining and operating a 
railroad as stated in paragraph one of the com-
plaint, but denies that at all times thereinafter men-
tioned it has been so engaged.
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2. I t  admits that the said Jam es K. Ramsey had 
been in the employ of the defendant for several 
years prior to October 30,1917, but avers that on the 
said day he was employed by defendant as a flag-
man on said train,

3. I t admits operating said train  mentioned in 
paragraph three of the complaint, but denies each 
and every of the other allegations in said para-

10 graph.

4. I t  denies paragraph four of the complaint.

5. I t denies paragraph five of the complaint.

6. I t denies paragraph six of the complaint.

7. I t denies paragraph seven of the complaint.

20 8- I t  denies paragraph eight of the eomplaint.

9. I t denies paragraph nine of the complaint, ex-
cept that part thereof which alleges, ‘1 and defendant 
became liable to plaintiff in this action by reason of 
said acts,”  which part of said paragraph it denies.

10. I t  denies paragraph ten of the complaint.
11. I t  has no knowledge of the facts alleged in 

paragraph eleven of the complaint, bnt believes
30 them to be true.

12. I t  admits paragraph twelve of the complaint.

FIRST DEFENSE.

1. The defendant was not guilty of any negligence 
as charged in the complaint.
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SECOND D EFEN SE.

9

1. The defendant was not guilty of any negligence 
as charged in the complaint which caused or con-
tributed in any degree to the injury of the said 
James K. Ramsey.

THIRD D EFEN SE.

1. The death of the said Jam es K. Ramsey was JQ 
caused solely by his negligence.

FOURTH D EFEN SE.

1. The death of the said Jam es K. Ramsey did not 
result in whole or in part from the negligence of 
any of the officers, agents or employees of the de-
fendant nor by reason of any defect or insufficiency 
due to defendant’s negligence in its cars, engines, 
appliances, machinery, track, roadbed, works, boats, 20 
wharves or other equipment.

FTFTH D EFEN SE.

1. The death of the said Jam es K. Ramsey was 
not contributed to by the defendant’s violation of 
any statute enacted for the safety of its employees, 
but the said Jam es K. Ramsey assumed the risk of 
his employment.

30
SIX TH  D EFEN SE.

1. The said Jam es K. Ramsey was a flagman on 
one of said defendant’s freight trains and on and 
before October 30, 1917, he was fully aware of and 
thoroughly fam iliar with the existence and locations
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of the inter-track fence at said Law aside Station 
and the danger of striking said fence while riding 
on the said moving train, was obvious and the risk of 
such an accident was one that he assumed.

F r e n c h  & R ic h a r d s , 
Attorneys of Defendant. 

(Filed November 15, 1918.)
The plaintiff denies every allegation in the an-

swer.
D av id  0 .  W a t k i n s , 

Attorney for Plaintiff.
(Filed November 27, 1918.)

This case was tried before Judge Howard Car- 
row, with a ju ry  and under amended complaint 
herein, at the Gloucester County Circuit, on Decem-
ber 1st and 2nd, 1019.

The ju ry  rendered a general verdict against the 
defendant, and in favor of the plaintiff, for seven 

20 thousand dollars ($7,000.00).
Whereupon it is adjudged that the plaintiff re-

cover of the defendant the sum of seven thousand 
dollars damages and her costs which have been 
taxed at the sum of fifty-four dollars and eighty- 
eight cents, making in the whole the sum of seven 
thousand fifty-four dollars and eighty-eight cents. 

Damages $7,000.00
Costs 54.88

30 $7,054.88
Judgment entered December 22, 1919.

W m . S. Gu m m e r e ,
C.J.

I, E n o c h  L. J o h n s o n , clerk of the Supreme Court 
of the State of New Jersey, do certify that the fore-
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going is a true copy of the judgment entered in the 
above stated cause as the same remains on tile and 
of record in my office. ✓

SEAL OF said Court at Trenton, this 
SUPREME COURT thirteenth day of August, A.

TESTIMONY.
NEW  JE R SE Y  SUPREM E COURT 

(Gl o u ce s t er  Co u n t y  Ci r c u i t .

F lorenc e  Ra m s e y , Admin-

Ai

October Term, December 1, 1919. 
Appe a ra nc e s  :

For the plaintiff, David  0 .  W a t k i n s , E sq . 
For the defendant, F r e n c h  & R i c h a r d s , E sq s .

In  testimony whereof I have 
set my hand and the seal of

D. nineteen hundred and 
twenty.

E n o c h  L. J o h n s o n , jq
Clerk.

20

Action at Law.

Before Car ro w , J. and a jury.



12 Joseph G. Iredell— Direct

(Mr. W atkins opens the case to the ju ry  for the 
plaintiff.) '

(Mr. Bradley opens the case to the ju ry  for the 
defendant.)

10

TH E CASE FOB TH E PL A IN TIFF.

Mr. Bradley: I t  is admitted in this case that let-
ters of adm inistration were taken out and that the 
employee at the time was engaged in interstate com-
merce.

20
J o s e ph  G. I r ed ell , sworn.

By Mr. W atkins:

Q. Where do you live, Mr. Iredell?
A. Why, Woodbury now.
Q. And formerly where?
A. Mullica Hill.'

30 Q* Wliat is your occupation?
A. Railroad conductor.
Q. On what railroad?
A. Atlantic City Railroad.
Q. And how long have you been a conductor?



Joseph G. Iredell— Direct 13

A. 1 have been conducting since 1899.
Q. Did you know Janies K. Ramsey in his liftim e?
A. No, not all his lifetime.
Q. No, did you know him?
A. Yes, sir.
0 . How long had you known him before his 

death?
A. Twenty-five years.
Q. He was a resident of Mullica Hill?
A. Well, part of the time. jn
Q. Now, Mr. Iredell, in October, 1917, the 30th of 

October, were you engaged as conductor on the 
Atlantic City Railroad?

A. Yes, sir.
Q. In  what capacity, freight or passenger?
A. Freight.
Q. W ere you on a freight train  that day or night?
A. Yes, sir.
Q. Was Ramsey employed as brakeman on that

train? 20
A. Yes, sir.
Q. W here was the tra in  made up?
A. Mullica Hill.
Q. And what time did you leave Mullica Hill?
A. Three-fifteen.
Q. In  the afternoon?
A. Yes, ¡sir.
Q. And did you go by way of Winslow Junction?
A. We w6nt to Winslow Junction via Williams 

town Junction. 3Q
Q. W here was your destination?
A. Winslow Junction.
Q. W as that the eitd of your run?
A. On 373.
Q. Yes, but I  mean, where was the destination of 

your train?



14 Joseph G. Iredell— Direct

A. Camden.
Q. Where were you running to?
A. Camden.
Q. Now, what time did you leave Winslow Junc-

tion ?
A. x\bout 8.20.
Q. The same night?
A. Yes, the same night.
Q. Did anything occur on the train?

IQ A. A hot box, yes, sir.
Q. A fter you left Winslow Junction?
A. Yes, sir.
Q. How long after you had left Winslow Junc-

tion?
A. Well, I  can’t answer that question.
Q. About, as near as you can tell?
A. Well, about th irty  minutes.
Q. About half an hour ?
A. Yes.

20 Q- W here did you next stop after leaving W ins-
low Junction?

A. Williamstown Junction.
Q. W as Ramsey on the tra in  when you left W il-

liamstown Junction?
A. Yes, sir.
Q. Did you discover this hot box before you 

reached Williamstown Junction?
A. No, sir.
Q. Now, what time, about, did you leave Wil- 

3Q liamstown Junction?
A. 8.55.
Q. How long after you left Williamstown Junc-

tion was it that the hot box was discovered?
A. About twenty minutes.
Q. And where were you, what part of the train, 

when it was discovered?
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A. In  the caboose.
Q. W as the train  then in motion?
A. Yes.
Q. W here was Ramsey?
A. In the caboose.
Q. W hat car, or how fa r from the caboose was 

the car on which the hot box was?
A. Next to the caboose.
Q. The next one ahead?
A. The next one ahead. 1«
Q. Now, what was Ram sey’s duty after you had 

discovered that hot box?

Mr. Bradley: Ju st a m inute; I think that is rather, 
leading. I don’t think you have shown as to what 
his duty was, that this man knows.

Q. You had charge of the train , Mr. Iredell—you 
were conductor—I have shown that?

A. Yes.
Q. W hat was the duty of Ramsey then afte r this 

hot box was discovered?
A. To look out for the hot box.
Q. W hat is the idea of having a man watch the 

hot box, look out for it?
A. To see if we can get the car safe to Camden, 

our destination.
Q. W hat danger would result from a hot box?
A. Well, it has been known to burn off, cause a 

wreck.
Q. Now, what do you mean by burning off?
A. The journal.
Q. I  don’t want to 'lead you, but what do you 

mean—do you mean just burning the car or what?
A. The journal, burning off and allowing the 

truck to drop down.

20

30



16 Joseph G. Iredell—Direct

Q. Would it make a flame, too?
.A.. Yes.
Q. Well, did Ramsey watch the hot box, if you 

know?
A. Yes.
Q. And for how long a time did you notice Ram-

sey watching this box?
A. Why, at Magnolia he started  to watch it.
Q. How far was that from Williamstown June- 

tion?
■ A. About ten miles.

Q. Now, this box was on the car immediately 
ahead of the car that you and Ramsey were in, you 
said ?

A. Yes.
Q. Now, was it on the front end of th a t car or on 

the rea r end ?
A. On the rear end.
Q. W as it on the outside of the car or the inside?
A. On the outside.
Q. W as it necessary at any time before—were 

you watching the box, too ?
A. Yes, tsir.
Q. W as it necessary at any time before you 

reached Lawnside to lean out to see the condition 
of the box?

A. Yes, ¡sir.
Q. W hat made tha t necessary!
A. Well, it is always custom ary to lean out.
Q. W hat makes i t  customary to do that?  Gan

■ you see i t  without doing that?
A. No, sir.
Q. Now then, after you left Magnolia, did you 

continue with Ramsey watching the box, or what 
did you do?^
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A. I  went in the caboose to finish up the reports 
after we left Magnolia.

Q. And where did you leave Ramsey?
A. On the rea r platform  when I  went in.
Q. On the re a r  platform ?
A. Of the caboose.
Q. Now, did you see Ramsey again before you 

arrived a t Camden?
A. Yes, sir.
Q. W here? 10
A. He followed me, after I  went into the caboose, 

he followed me in, went through; that was the last 
time he went through the caboose.

Q. W ent through to  the front of the car?
A. Yes.
Q. And that is the last time you saw him?
A Yes.
Q. Did he go outside, outside of your caboose?
A. Outside.
Q. Did he have his lantern with him? 20
A Yes sir.
Q. About what time of the night was it, the best 

you can fix it, the last time you saw Ramsey before 
you got to Camden?

A. About 8.25, 9.25 rather.
Q. W as it dark?
A. Yes, sir.
Q. Now, when did you next see Ramsey?
A. A t the shipyard.
Q. The New York Shipyard? 30
A. The New York Shipyard, Shipyard Station; it 

is ju st simply called Shipyard Station on our road. 
q. On the outskirts *of Camden?
A. Yes.
Q. And where did you find him or see him then?
A. Sitting on the next to the bottom step of the 

caboose, on the front.

New Jersey State Library
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Q. W hat was his position and wliat was his con-
dition when you saw him?

A. His feet was on the bottom step, sitting on 
next to the bottom step with his arm  around the 
grab-iron, with his head lying on his right arm and 
his left arm hanging down.

By the Court :

Q. W hat did he appear to be doing?
A. Ju st lying quiet.
Q. Well, at this time was he in a position to see 

the hot box?
A. He was.

By Mr. W atkins :

Q. His arm was around the grab-iron?
A. The right arm.
Q. Will you explain to the jury  what you mean 

by the grab-iron ?
A. I t  is an iron put on all cars to catch hold of, 

to get on.
Q. His right arm  was around that?
A. Yes, sir.
Q. And his head down on his arm, you say?
A. Lying down on his arm.
Q. Was his body extended out beyond the car?
A. No, sir.
Q. Or his head? >
A. 'No, sir.
Q. W as he living or dead?
A. Why, they said he was dead when they a r-

rived, the ambulance.
Q. I  mean, when you saw him?
A. That is hard for me to say; I  couldn’t say that.
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Q. Did he ever speak afterw ard!
A. No, sir.
Q. Now, did you notice his head!
A. I  did.
Q. S tate its condition as fa r as you could see it,
A. One side, the left side of his head seemed off, 

taken off, ju s t the outside.
Q. The left side!
A. The left side.
Q. W as that the side which would be toward Cam- jq  

den or the direction you were going, the left side 
of the head!

A. No, tha t would be on the west side.
Q. Well, it would be the side toward Camden, 

wouldn’t it, as he was sitting!
A. His face would be toward Camden, and this 

would be on the left side.
Q. Well, but—for instance, we will say this is the 

station at Lawnside; now, he was looking out, the 
last you knew of him, looking out from the side------ 20

Mr. Bradley: I object, if the Court please; he 
didn’t see him on this front platform, he hasn’t 
testified that he saw him there looking out. He saw

5 m on the back platform.

Mr. W atkins: I  will withdraw that question.

Q. He was sitting on the s tep ; now, assuming that 
you are sitting on that step of the car, Mr. Iredell, _  
and assuming that Camden was in this direction,  ̂
now, which side of his head was it that was bat-
tered in !

A. Well, the best I  could tell you, the outside on 
the left side.

Q. On the left side!
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Q. Then, what was done with Mr. Ramsey—what 
did you do with him or have done with him, or what 
was done with him?

A. A fter I  saw him?
Q. Yes.
A. I  called the brakeman, Middleton, to come hold 

him on the caboose until I  got the tra in  to the proper 
place to notify the superintendent.

Q. Did you see him after that at all?
A. I  saw them put him in the ambulance, yes.
Q. And did you see him at all after that?
A. Not until the funeral.
Q. You saw him at the funeral, saw lie was dead 

there?
A. Yes.
Q. Now, did you make any examination or see the 

fence between the tracks a t Lawnside Station?
A. No, sir.
Q. How far is Lawnside from Winslow Junction?
A. About seventeen miles.
Q. And how far is Lawnside from the place you 

stopped at the New York Ship?
A. About six miles.
Q. Had you known—you said you had known 

Ramsey for quite a while; what was his general 
physical appearance, Mr. Iredell?

A. Well, he was a good—all right.
Q. A strong, healthy man?
A. Yes.
Q. Did you see his cap or his lantern or anything 

belonging to him after that?
A. Yes, in Lawnside.
Q. W here?
A. Lawnside Station.
Q. Now, when did you see his cap and lantern in 

Lawnside Station?
A. Probably a couple of weeks after.
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Q. Is there a fence at Lawnside Station?
A. Yes,
Q. W hat kind of a fence?
A. An iron fence.
Q. An iron fence?
A. Yes.
Q. Is that fence lighted at night times?
A. No, sir.
Q. About how high is the fence?
A. About four feet, I  imagine. j q
Q. About how high?
A. About four feet.
Q. Is there a fence at every one of the stations?
A. No, sir.
Q. Along the road?
A. No, sir.
Q. How many stations between Lawnside and 

Winslow Junction have fences between the tracks?
A. All the main stations.
Q. Well, name them. 20
A. Shipyard------
Q. No, between Lawnside and Winslow?
A. Magnolia, S tratford , Laurel Springs, Clemen- 

ton, Cedar Brook—I guess that is all.
Q. All iron fences?
A. I  think there are.
Q. And then there are stations which have no 

fences between them?
A. Yes, sir.
Q. Did you state about the height of the fence? go 
A. About four feet.
Q. And about how long is this fence?
A. About, probably 100 feet.

By the C ourt:

Q. W here does it run?
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A-. Buns in between the track, from the road 
crossing at Lawnside north toward Camden 

Q. W hat is the object of the fence!
A. To keep the passengers getting off the train 

trom crossing back of the train  in front of another 
tram  passing or coming.

Q. Is it a customary fence on railroads?
A. I  don’t know that.

10 Mr. W atkins: We have shown, your Honor__I
think I  have answered tha t question by showing 
some places had them and some did no t.'

The Court: He said the main stations had iron 
fences.

Mr. Watkins. Yes, and he named the stations 
which had them.

20 Q- You mean flag stations, I  suppose?
A. F lag  stations that doesn’t have them.
Q. All regular stations have them?
A. Have them, yes, sir.

The Court: W hat I  was trying to find out is 
whether that is a customary thing on a railroad.

Mr. W atkins: Yes; that is all, I  think.

q  Cross-examination.

By Mr. Bradley:

Q* -Now> Mr. Iredell, Mr. Bamsey was flagman on 
that tram , w asn’t he, rear flagman?

A. That was his duty.
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Q. And when you first observed this hot box, both 
you and Mr. Ramsey were standing on the back plat-
form of the caboose, weren’t you?

A. We smelled the smoke of the hot box.
Q. From  the hack platform?
A. From  the inside, and went to the back plat-

form.
Q. That is where you looked to see what it was 

from, the back platform , d idn’t you?
A. Yes. 10
Q. And you both looked from the back platform?
A. Yes.
Q. And you discovered it was the first wheel on 

the left-hand side in front of the caboose, isn ’t that 
right?

A. Not from the smoke; we knew it was on that 
side.

Q. You knew it was on that side?
A. Yes.
Q. And that could have been seen by Mr. Ramsey 20 

if he stood on the front platform, couldn’t it?
A. Yes.
Q. He didn’t have to get down on the steps to see 

it?
A. Not necessarily.
Q. And he could also have seen it if he had sat in 

the caboose and looked out of the window, couldn’t 
he?

A. The blaze, yes.
Q. And he could have then leaned out and not hit gn 

the fence, couldn’t he?
A. Yes, sir.
Q. In  other words, if he were up in the caboose 

looking out of the window he could lean very fa r out 
and still have been way above the inter-track fence?

A. Been above the fence.
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Q. Did you advise him to go sit there on the step 
and look at it?

A. No, sir.
Q. Was there any rule of the company requiring 

him to go sit there on the step and watch that hot 
box?

A. No, sir.
Q. I t  is not a customary place to sit, ig it, when 

you are on a double track?
IQ A. No, sir.

Q. I t  is considered a dangerous place with knowl-
edge of the inter-track fence, isn ’t it?

Mr. W atkins: I  object to the way the question is 
put, “ W ith knowledge of the fence.”

Mr. Bradley: I  will withdraw that, if the Court 
please.

2Q Q. How long had you worked on this line with 
Mr. Ramsey?

A. About six years.
Q. Did he seem a capable, experienced brakeman ? 
A. Yes, sir.
Q* And in that course of time would any man 

working in his position have observed the in ter-
track fences?

Mr. W atkins: That is objected to, would they 
2q  have done it.

The Court: I  suppose the ju ry  is just as compe-
tent as this man.

M i. B rad ley : No, I  think n o t; I  want to get into 
the evidence that this is a perfectly obvious thing;
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in order to prove assumption of risk we must show 
that it is an open and obvious fence.

The Court: You have proved that it is an open 
and obvious fence, but what an ordinary person of 
average prudence would do is a jury  question.

Mr. Bradley: No, not what they would do; I  
want to show that a person of ordinary average 
sense would know of the existence of that fence. | q

The C ourt: That is a ju ry  question; it may be a 
Court question, but his opinion is no better than the 
opinion of the jury.

Mr. Bradley: May I  have an exception, if your 
Honor please!

The Court: W hat is the question?
20(Question repeated.)

Mr. W atkins: He can’t say any more than a man 
on the ju ry  could.

The C ourt: The objection is sustained.

(Exception noted for the defendant.)

By the C o u rt: ^

Q. If  I  understand you, the fence was there?
A. Yes, sir.
Q. In  plain observation?
A. Yes.
Q. For anybody to see; you knew it was there, 

did you?
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A. Yes, sir.

By Mr. B radley:

Q. Y ou knew it was the custom in railroading, for 
railroad protection, to have this fence there at the 
station, didn’t you ?

Mr. W atkins: I object; it is not a m atter for this 
IQ man to prove custom at all. He can prove what is, 

hut not what is the custom by this witness.

The C ourt: He said it was a fact.

Q. Would a man of average intelligence that had 
been working on the railroad for five or six years 
as a brakeman know of the existence of that inter-
track fence ?

20 (Objected .to.)

(Objection sustained.)

(Exception noted for the defendant.)

Q. Now, did you ever stop at Lawnside on a run? 
A. We have stopped, yes.
Q. When Mr. Ramsey has been on the train'?
A. Yes.

30 Q- And it was Mr. Ram sey’s duty then to get off 
the train  and go back and flag approaching trains?

A. Yes, sir.
Q. How many times have you stopped there at 

that station?
A. I don’t know just the number of times.
Q. When Ramsey was with you?
A. Quite a few times.
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Q. At that time Mr. Ramsey had gotten off the 
train, had he, to flag?

A. Yes.
Q. Now, a hot box on your tra in  was a very fre-

quent m atter?
A. Yes, quite often we have them.
Q. And you had them quite frequently when Mr. 

Ramsey was with you?
A. Yes.

10
By the C ourt:

Q. Then it was no unusual occurrence?
A. No, it was no unusual occurrence.
Q. W hat causes a hot box ?
A. Well, there are several different things which 

cause a hot box, quite a number of things.
Q. Well, state some of them.
A. Well, there could be packing taken out of 

some, they will be dry and run hot, and a crooked 
bearing will cause it to run hot, sand in the journal 
box will cause it, quite a number of things will cause 
it.

Q. Well, if bearings are properly cared for, is 
there any danger of a hot box?

A. Yes.
Q. Well, what will cause it—now, if the wheels, 

understand, the bearings, are properly looked after 
by competent mechanics, careful inspection, now, 
what will cause a hot box? 30

A. Boys going along lift the lid up and throw 
sand in ; that oftentimes happens.

Q. Is that the only thing?
A. No, I  don’t know.
Q. W hat is that?
A. No, that is not the only thing.
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Q. What else?
A. Well, there are various things that cause it.
Q. Well, let us know exactly the things that will 

cause a hot box. If you say a hot box has been care-
fully inspected by competent mechanics, I mean to 
say, if you say the bearings and wheels have been 
carefully looked after by competent mechanics, care-
fully inspected as they should be, is it at all probable 
that you will have a hot box ?

10 A. I t  is.
Q. From  what cause?
A. Why, the journals could be cut in such a way 

that it could not be seen from the outside.
Q. W hat do you mean, cut?
A. Been heated before and repacked.
Q. Well, if the journals had been looked after with 

proper mechanical skill, they would not have been 
passed, would they?

A. Probably they can’t see that where they have
20 been cut, unless they put in new wheels under the 

car.

By Mr. Bradley:

Q. Sand is also liable to get in going across cross-
ings, isn ’t it?

A. They are housed in, those boxes.

By Mr. W atkins :
30 Q. You mean then it is not possible to do that?

A. Hardly, no.

By Mr. Bradley:

Q. You are not an expert on *what causes hot 
boxes?
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A. No, sir.
Q. Now, in reference to Mr. Ramsey having 

stopped at this station as a regular stop on other 
trains, how long did he work on other trains which 
made this a regular stop at Lawnsidef

A. Why, he worked two winters on that.
Q. On a train  that made Lawnside a regular stop !
A. Well, 1 am unable to say whether it was a regu-

lar stop, but he.stopped there nearly every day.
Q. You don’t know of your own knowledge why ]Q 

Mr. Ramsey went out on the front platform , do you?
A. Other than to watch the hot box.
Q. You don’t know tha t; it is mere presumption?
A. No, sir.
Q. He may have gone out for some purpose of his 

own, may he not?
A. Yes.
Q. Now, you have been asked whether he knew 

there was a light on this fence; it is not customary 
to light these inter-track fences, is it? 20

Mr. W atkins: I  object; it is not a m atter of cus-
tom.

The C ourt: The objection is overruled.

(Objection noted for the plaintiff.)

A. No, I  don’t know of any.
Q. Do you know of any place where there is a 20 

light on these iron inter-track fences?

Mr. W atkins: That question is objected to also. 

Mr. B rad ley : I  withdraw it.

By Mr. W atkins:



30 Joseph G. Iredell— Cross

Q. Mr. Iredell, what winters did Ramsey work 
that you know of, on a train  which made Lawnside 
a regular stop, what years ?

A. I  think 14  and 1 5 ; I  am not sure about that. 
Q. 1914 and 1915 as fa r  as you can remember!
A. Yes.
Q. Now, did you look at this hot box after you got 

to Camden, yourself?
A. Yes, sir.

10 , Q* y°u see whether it was properly oiled in 
the journal!

A. You couldn’t see that when it was blazing.
Q. I t  was blazing!
A. Yes.
Q. W hat makes the blaze; what is it that burns 

that makes the blaze!
A. Well, it is what little oil and little waste is 

in there, in the box.
Q. But if as a general thing, if the waste which is 

2o m there is properly oiled and the journal is properly 
greased, there is not much danger from a hot box 
is there!

A. As I  say, sometimes they do.
Q. Yes, sometimes occasionally, some mechanical 

defect, but generally it is a question of failure to oil 
and grease, isn ’t it?

A. No, there are other things tha t cause it.
Q. I  understand that, but most of the cases ?
A. Yes.

30 Q. Now, you said the hot box was blazing; was it 
blazing the last time you saw it before you went in 
your caboose and stayed in there?

A. No, sir.
Q. W as it blazing as your tra in  stopped at New 

York Ship?
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Q. You don’t know when it commenced blazing?
A. Not just when, no, sir.

By the Court:

Q. Where wrere you when you saw it blazing?
A. Going into New York Ship.
Q. No, but what part of the caboose?
A. I  was in the caboose.
Q. You were inside, were you? - j q
A. Looking around—no, T was on the back p lat-

form.

By Mr. W atk ins:

Q. You w'ere on the back platform  and saw the 
blaze ?

A. Yes.
Q. Which was quite evident. Now, the first time 

you knew there was a hot box, you and Ramsey on 
the train, was there any blaze?

A. No, sir.
Q. How did you detect there wras a hot box on the 

train ?
A. Prom  the smell.
Q. Could you tell then what part of the tra in  the 

hot box was on?
A. No, sir.
Q. W hether it was the car ahead of you or two or 

five cars ahead of you? ^
A. No, sir.
Q. Then, of course, it became the duty of Ram-

sey—

Mr. B radley: I  object to tha t; it seems to me it is 
his witness and he should not lead him in this way.

j
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Mr. W atkins: Well, we have gone into that.

Q- Now then, before you went in the car and sat 
down and let Ramsey, or Ramsey went out the front, 
you understand, of his car, had you determined what 
car it was on?

A. We had.
Q. And what caused you to determine the par-

ticular car and the particular box that it was on?
1() A. Prom the smoke pouring from the box.

Q. Then it began smoking?
A. Yes, sir.

-By the C ourt:

Q. Could that be seen from the platform ?
A. Yes, sir.
Q. Of the caboose?
A. Yes.

20 Q* AVell, could Ramsey have stood on the plat-
form of the caboose and seen this smoke or blaze?

A. Yes, sir.
Q. Without getting down on the steps ?
A. Yes, sir.
Q. Or without coming in contact with the fence? 
A. Yes, sir.

By Mr. W atkins :

30 .Q* Now, could he have seen that all the way along
without getting down on the steps at times?

A. Not when it first started, no, sir.
Q. And where did you first notice it, a t first?
A. Magnolia.
Q. And that was how fa r from Lawnside?
A. About a mile south.
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Q. So that a mile south of Lawnside he could not 
have seen that without getting down on the side or 
leaning over?

A. Not when we first detected it, no, sir.
Q. You say that is when you first detected it. is 

it?
A. Magnolia.
Q How fast was your train  traveling?
A. About th irty  miles an hour.
Q. About thirty?
A. Y es/;
Q. Lawnside was only a mile away, about?
A. About a mile north, yes.
Q. And it is also true, is it not, Mr. Iredell, that 

at times it is necessary to get down on the side to 
determine------

Mr. Bradley: I object; this question is leading.

The Court: Oh, well, you can put it in another 
form, it is leading.

Mr. W atkins: I  withdraw the question.

The C ourt: You may ask him whether there was 
any occasion for Mr. Ramsey getting, down on the 
lower step of the car.

Mr. W atkins: I don’t care to put it in that w ay; I 
will put it in my way if the Court will perm it me, 
and I  am willing to rest on the question's and an-
swers that are already in.

The Court: Do you object to the question the 
Court has propounded ?
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Mr. W atkins: Oh, no; I don’t object to the Court’s 
question; I  think I  have answered that myself, cr 
the witness has answered whether it was necessary 
or not.

The C ourt: I want to know whether there was 
any occasion for Mr. Ram sey’s getting down on that 
step and looking at that box.

Mr. W atkins: The point of it is that this man did 
not see it just at that time, you know; the last he 
saw him was about a mile away from Lawnside, and 
it was then necessary to do it.

The Court: Well, the question is withdrawn.

By Mr. B rad ley :

Q. When you were a mile away from Lawnside, 
you were on the back end of the caboose, weren’t 
you?

A. Yes.
Q. And it w asn’t necessary then to get down on 

the steps, was it—you could have stood up on the 
platform  and looked around from the back with one 
hand on the grab-iron, couldn’t you?

A. Well, you could lean over, yes.
Q- Then it was not necessary to get down there? 
A. No, not particularly necessary, no.
Q. So when it first started at Magnolia, you were 

in the back; then, how long were you on the back, 
until you went into the car?

A; As soon as I  left the cars just a little ways 
north of Magnolia I  looked out and went in.

Q. How soon after did Mr. Ramsey come in?
A. He followed me right in.
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Q. Then from that time when he went on the front 
platform of the caboose until the time the train  
arrived at the Shipyard Station you never saw him, 
did you?

A. No, sir.
Q. Are you a relative of Mr. Ram sey’s?
A. By marriage.
Q. W hat relation?
A. His wife is my w ife’s niece.
Q. Now, you saw that blaze from the back plat- iq  

form?
A. At the shipyard.

By the C ourt:

Q. Where did you say you found Mr. Ram sey’s 
cap?

A: I  d idn’t find it.

Mr. W atkins: He said he saw it at Lawnside «« 
about two weeks afterward. ^

By Mr. W atkins:

Q. Mr. Iredell, did your tra in  stop at Lawnside 
that night?

A. No, sir.
Q. W ent right through?
A. Yes.
Q. You spoke about a curve in answer to the last 

question th e re ; where was this curve? ^
A. A t Magnolia.
Q. Could you see, for instance, this hot box on 

this curve without leaning out?
A. As the tra in  swings the curve you can.
Q. As it swings around?
A. Yes.
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Q. But when it w asn’t swinging around the curve 
could you have seen it?

A. Being the rear one, you could.
Q. Prom  where?
A. P i 0111 the caboose, from the platform  of the 

caboose.
Q. Prom  the front or back?
A. From  the front.

10 ----------

Mo r r is  J. K e e g a n , sworn.

By Mr. W atkins :

Q. W here do you live?
A. Gloucester.
Q- W hat is your business ?
A. Railroad conductor, Atlantic City Railroad.

20 ^  knew Jam es K. Ramsey?
A. Yes, sir.
Q. And remember the time that he was killed_I

don t mean the particular time, but you remember 
the occurrence, the fact?

A. I  believe he was killed at Lawnside, yes.
Q. I  didn’t ask you that.

Mr. B rad ley : T object and move that that be 
stricken out.

36 The C ourt: Strike it out.

Q. I  say, you remember the fact of him being 
killed—you knew lie was killed?

A. Yes.
Q. Now, when did you learn that he had been 

killed ?



Mor ris J. Keegan—Direct on 6 I

A. When I  came to work the next morning the 
yard m aster told me at Camden.

Q. Did you learn the next morning?
A. Yes, sir.
Q. Now, the next morning were you at Lawnsidc?
A. Yes, sir.
Q. How soon, or what time in the morning?
A. 7.50.
Q. Did you examine the fence, the railroad fence 

at Lawnside, look at it? j a
A. Yes, I  seen there was some blood on it; 1 didn’t 

examine it.
Q. Well, you saw it?
A. Yes, sir.
Q. W hat part of the fence was it, the p a rt to-

ward—

Mr. Bradley: Ju st a minute; I  object to his lead-
ing the witness.

Mr. W atkins : J will withdraw that.

Q. W hat p a rt of the fence was it, the north or 
south side of the fence?

A. The lower end.
Q. Where was this blood that you saw?
A. On the first post of the fence.
Q. The upper or lower part of the fence?
A. The top.
Q. About how high was that post?
A. Well, I  don’t know, 4% or 5 feet high the fence ^  

is, 4 feet anyhow.
Q. An iron fence?
A. Yes.
Q. Did you notice blood on any other pa rt of the 

fence excepting this post?
A. No, sir, I  did not.
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Q. Did you notice anything but blood, anything 
else—hair!

A. No.
Q. Now, do you know the cap, the kind of cap 

that James Ramsev wore as a brakeman*?
A. Yes.
Q. Did you see that cap ?
A. Yes.
Q. Where was that?

10 A. In Lawnside Station; the station agent had it. 
Q. Now, did you see his lantern?
A. Yes.
Q. Where was that?
A. In Lawnside Station; the agent had it.
Q. What is that agent’s name?
A. I don’t know what his name is.

The Court: IIow close is that—have you shown 
how close that fence is to the-----

20
Mr. Watkins: To the track, you mean?

The Court: Yes.

Mr. Watkins: Probably I have not.

The Court: Does he know?

Q. About how close is this fence to the railroad 
30 It sets in between the tracks, doesn’t it?

A. Yes.

Mr. Bradley: I object to about how far. If he 
knows how far it is, I think he ought to testify, not 
about how far.

Mr. W atkins: Take out the word “ about.”
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Q. Now, how far from the track on each side is 
this fence!

A. Two foot.
Q. Two feet!
A. Yes.
Q. Is there a passageway of two feet between the 

step, the lower step of a freight car and the fence, 
would you say, two feet!

A. No.
Q. How much! 10
A. A foot.
Q. That is your opinion, that it was a.foot?
A. That is what I said.
Q. Take the second step of the freight car, how 

far would that be from the end of the fence?
A. It would be further away.
Q. How much further?
A. Well, eighteen or twenty inches.

Cross-examination. 20

By Mr. Bradley:

Q. You have never measured the distance between 
the inter-track fence; you say the distance from the 
bottom step of the caboose to the fence you think is 
a foot; it may be two feet, may it not? You don’t 
know—you have never measured it?

A. I said about, yes.
Q. You don’t know what caused the blood there 3Q 

on the fence of your own knowledge, do you?
A. No, sir.

By the Court:

Q. W as it fresh blood?
A. No, it wasn’t fresh, it was hardened on there.
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By Mr. B rad ley :

Cv. Mi. Keegan, do you. know of your own knowl-
edge that this was Mr. Ram sey’s lights

A. No.
Q. You don’t?
A. No.
Q. You were told, but you do not know that of 

your own knowledge?
IQ A. No.

Q. And you don’t know of your own knowledge 
that it was his cap, do youf

A. Any more than he told me it was Ramsev’s 
cap.

Q. You mean the station agent told you that ?
A. Yes.

By Mr. W atkins:

20 Q* y°u know the kind of cap that Ramsey 
wore ?

A. I t is customary for him to wear one of these 
black silk hats with a peak.

Q. Was this ha t the same kind of cap?
A. Somewhat similar, yes.

By Mr. Bradley:

Q. The same kind you all wore, w asn’t it?
30 A. P retty  much, yes.
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J o s e ph  G. I r ed ell , recalled.

By Mr. W atkins:

Q. Now, Mr. Iredell, will you tell us the distance 
between the lower step of the freight caboose to 
this fence?

Mr. Bradey: I  object to that unless this witness 
knows the distance; I  don’t think you ought to j q  
speculate about it.

The Court: The objection is overruled.

(Exception noted for the defendant.)

A. I  never measured it, I  don’t know.
Q. Well, in your judgment, the best of your judg-

ment ?
A. Probably a foot or eighteen inches, maybe less ^  

than a foot; I  don’t know, I can’t say.

Cross-examination.

By Mr. Bradley:

Q. I t  may be two feet, m ayn’t it?
A. Yes, I  can’t tell.

By Mr. W atkins:
30

Q. Well, in your judgment, would you say it was 
two feet?

A. Two feet or less, yes.
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Ge o r g e  W. S ick le r , sworn.

By Mr. W atkins :

Q* You are-also an employee of the Atlantic City 
Railroad Company?

A. Yes, sir.
Q. And have been for how long?
A. Four years.
Q. W hat is your job?
A. Fireman.
Q. Were you a fireman this night on this freight 

¿rain that Ramsey was on?
A. Yes, sir.
Q. y°n know whether or not there was a hot 

box on the tra in  that night?
A. No, sir.
Q- You don’t know that at all?
A. No, sir.
Q. Did you see Ramsey after you left Mullica 

Hill before you arrived at the shipyard?
A. Yes, sir.
Q. Where did you see him?
A. Williamstown Junction.
Q. W hat was he doing there?
A. Well, he and I  were talking at the junction 

just before we pulled out.
Q. And when did you see him again?
A. At Gloucester Junction, the tower, lying on 

the ground.
Q. Where did you see him?
A. Gloucester Junction tower.
Q. Where was he when you saw him ?
A. He was lying on the ground or just on a little 

platform  there, I  didn’t take particular notice 
which; T just saw him lying there.

Q. He had been taken off the car, had he?
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A. Yes.
Q. W as his cap with him?
A. I  can’t say.
Q. C an’t you remember whether it was or not— 

did you see it?
A. I  can’t say; I  don’t think it was, if I  had to 

say anything.
Q. Was his lantern with him?
A. I  didn’t see it.
Q. Was he dead at that time?
A. Well, I  couldn’t say; he looked to me as if he 

was.
Q. You didn’t hear him say anything?
A. No, sir.

Cross-examination.

By Mr. Bradley:

Q. How long had you known Mr. Ramsey?
A. Why, I had known him about, probably, two 

years and a half.
Q. He was a capable, experienced railroad man 

in your opinion?
A. In my opinion he was.

A l ma  H. P i n e , sworn.

By Mr. W atkins:

Q. Mr. Pine, what is your business? 
A. Trainman.
Q. W hat?
A. Brakeman on the train.
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Q. Are you also employed by the Atlantic City 
Railroad Company?

A. Yes.
Q. How long have you been employed by them? 
A. Since 1916.
Q. 1916?
A. Yes.
Q. Were you on this freight this night that Bam- 

sey was killed?
IQ A. Yes, sir.

Q. When did you talk with him last or see him 
last on the train?

A. Williamstown Junction.
Q. Now, what part of the train  did you attend to 

or were you on?
A. Head brakeman.
Q. Was that on the front car?
A. In  the engine.
Q. In  the engine?

20 A. Yes.
Q. Where did you talk again with Ramsey after 

the tra in  had left Williamstown Junction?
A. I  hadn’t talked to him.
Q. Did you see him again?
A. No, sir.
Q. Did you see a hot box on the train?
A. I  d idn’t notice it until we got in Camdem close 

to it.
Q. Until you got in Camden?

30 A- Yp-
Q. Did you see Ramsey when you got to Camden ? 
A. No, sir.
Q. D idn’t see him there at all?
A. No, sir.
Q. When you got to the shipyard?
A. No, sir.
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Q. You never saw Ramsey again then after you 
left Williamstown?

A. No, sir.

Cross-examination.

By Mr. Bradley:

Q. How long had you known Mr. Ramsey! jq
A. Why, practically ever since I  was a child, for 

the last ten years.
Q. How long had you known him in connection 

with your duties as a railroad man?
A. jFrom 1916.
Q. You had worked with him?
A. Yes, sir.
Q. Did you find him a capable railroad man?
A. Yes, sir.

20

Lewis  W. Mid d l e t on , sworn.

By Mr. W atkins:

Q. W hat is your business?
A. Brakeman.
Q. Atlantic City Railroad Company?
A. Yes, sir.
Q. How long have you been a brakeman ?
A. A year and five months.
Q. W ere you on the road at the time that Mr. 

Ramsey was killed?
A. Yes, sir.
Q. On that train?
A. Yes.
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Q* W hat was your job on the train?
A. Brakeman.
Q. W hat rank or what did they call you ?
A. Supposed to be the rear brakeman.
Q. Rear brakeman!
A. Ride the cars and the like of that, tile rear 

brakeman.
Q. Were you on the rear car, do you mean by 

th a t!
| Q A. No, you ride like; the rear brakeman catches 

and rides the cars and the middle brakeman, he cuts 
them, like that, and then there is the head brake- 
man, he throws the switches, like that.

Q. You were not on the caboose that night!
A. That is going to Camden after it left Williams- 

town Junction, yes.
Q. Were you on the caboose!
A. Yes.
Q. W hat part of the caboose?

20 the front end, the side that Mr. Ramsey
got killed on.

Q. Were you there when he was killed?
A. I  was on that side.
Q. When was the last time that you saw Mr. 

Ramsey alive?
A. Williamstown Junction.
Q. And you were on the same side of the car that 

lie was?
A. Up at the head end, on the same side, on the 

30 cushions inside the hack, inside the caboose.
Q. Did you see him after he left Williamstown 

Junction?
A. Only walking out through the hack.
Q. You saw him when he walked out?
A. When he was going out for this hot box, to look 

for it.
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Q. Could you see the hot box from where you 
were ?

A. No, sir.
Q. And what pa rt of the car were you on ?
A. I  was up at the head end on the left-hand side 

coming into Camden, that is the same side he 
got—

Q. Was that the same side the hot box was on!
A. Yes, sir.
Q. Let me understand that still fu rther; were j q  

you on the platform ?
A. No, sir, in the caboose, on the cushions inside.
Q. Were you looking out of the window!
A. No, sir, I  was sitting there smoking my pipe.
Q. Now, Ramsey went out?
A. Yes, sir.
Q. Now, did you see him at all after he was out?
A. Not until I  found him killed.
Q. Did you hear him out on the front at all?
A. No, sir. 20
Q. Did he have his cap on when he was out there ?
A. I  didn’t take notice; he didn’t have none on 

when I  found him out there.
Q. Where?
A. Out on the front of the hack.
Q. In  Camden?
A. In  Camden here, yes.
Q. Did he have his lantern?
A. No, sir.
Q. Did you see his cap at all afterw ard? 3Q
A. No, sir, never saw it after that,
Q. Well, he had no cap or lantern?
A. No, sir.
Q. Now, you didn’t hear him say anything or see 

anything of him after he went out on the front of 
the car?

A. No, sir.
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Q. Until you found him in Camden!
A. Yes.
Q. How did you find him in Camden—what was 

his situation on the car !
A. Well, he was sitting with his hand around the 

handrail, with his face across it, head laying over 
like this.

Q. Was his body or head extended out!
A. No, sir, it was lying down and he had ahold of

10 ^ .e railin& something like this, and his head was 
lying on it, what was left of it. I t  w asn’t extended 
out any.

Q. W hat was left of it—what did it look like!
A. Well, I  couldn’t ju st tell you, but it was gone 

off here.
Q. One side of it!
A. Yes, he was a sight.
Q. W as his body in a sitting position!
A. Yes, sir, down on the step.

2q  Q. Not lying down, he was sitting  T
A. I t  looked like he was wedged in ; yes, sir.
Q. One arm was around this iron; where was the 

other !
A. Why, the other was lying down at his side like 

this, limber.
Q. W as he dead!
A. Yes, sir.
Q. Did he talk or say anything at all!
A. No.

30 By the Court:

Q. Where did you first see him after he was dead!
A. Why, going over the W est Jersey cross-overs, 

when I  pulled him to one side and held him.
Q. In  Camden!
A. Yes.
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By Mr. ‘W atkins:

Q. West Jersey  crossovers—le t’s get that.
A. The Reading crosses the W est Jersey ; the 

West Jersey runs this way and the Reading goes in 
this way. They both cross each other and the tower 
is right there.

By the C ourt:

Q. Was there any occasion for him to be in the 
position he was in for the purpose of seeing that 
hot box?

A. Well, if he couldn’t see any fire, I suppose he 
got down there to look for that hot box, he smelled 
the smoke and did not know where it was.

Q. He was on the second step!
A. Yes, sir, I  believe he was next to the bottom 

step.
Q. How many steps are there to the caboose!
A. I  couldn’t tell exactly, I  think there is three.
Q. I  understand you when the blaze is plain, you 

don’t have to look out fa r beyond the car?
A. No, sir.
q . But when the blaze is not plain and you smell 

smoke'which indicates that there is a hot box, then 
you have to put. your head out and look carefully 
to find out where it is ?

A. Yes, naturally you d o ; it is done a thousand 
times a year, maybe more.

By Mr. W atk ins:

Q. W hat?
A. I t  is done a thousand times a year, look for 

hot boxes out the side like that. You can smell it, 
but you can’t see it.
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Q* Did you go to Lawnside afterw ard, stop there 
and see anything?

A. I don’t remember, we stopped at quite a few 
stations where the fences were.

Q. Did the train  make any stop after it left Mag-
nolia until it arrived at the New York Ship?

A. Magnolia? Williamstown Junction, you mean. 
Q. Williamstown Junction.
A. No, only slowed up going over the W est Jersey 

10 crossovers.

Cross-examination.

By Mr. Bradley:

Q. Now, you said when he was walking through 
the hack to go out front, you didn’t know what he 
was going out there for, did you?

A. No, it is natural sometimes for a man to walk 
2 q  out there.

Q. He may have been going out for his own pur-
poses?

A. I  don’t know what he was going out there 
for.

Q. If  you had discovered the presence of this hot 
box on the rear of the caboose, it would not have 
been necessary when you went to the front of the 
caboose to stoop down, would it?

A. How can you discover a hot box------
30 Q. No, if it had been discovered when he was on 

the rear of the caboose, then when he went to the 
front of the caboose he could have stood up there 
and watched the rear wheel, couldn’t he?

A. If  it was afire, he could, yes.
Q. And he could have watched it if it was only 

smoking, he wouldn’t have to lean out of the car?
A. Not a dark night.
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Q. Not a dark night?
A. No, sir, it has got to be smoking pretty  bad 

when you can see it in the dark.
Q. How close was he to this hot box when he 

stood there?
A. On the front?
Q. Yes.
A. I  don’t know, I  am no judge of distance; I 

imagine maybe five feet, if you are standing up.
Q. Five feet if you are standing up? jq
A. Yes, I  am judging that, I  a in ’t got no idea of 

measurement.
Q. So you say if he knew where it was, then he 

wouldn’t have to stoop down to watch it?
A. No, he wouldn’t have had to get down if he had 

seen the place and knew where it was.
Q. I f  he had known where it was without seeing 

the place, he wouldn’t have had to get down there, 
would he?

A. Not i f  he knowed where it was, no, sir.

By Mr. W atkins:

Q. Can you remember whether or not, Mr. Middle- 
ton, this was an unusually dark night?

A. I t  was pretty  dark to me; it was unusually 
dark, I  imagine, like out in the country. I t was 
pretty dark where there w asn’t no lights, only places 
where there were lights like stations or your hand 
lamp around you. j q

By Mr. B rad ley :

Q. There was light a t this station at Lawnside, 
wasn’t there?

A. I  don’t know, I  d idn’t look out; I  was going by 
this place in the hack.
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By Mr. W atkins:

Q. Do you remember whether or not it was rain- 
ing that night?

A. No, sir, I couldn’t say.

J ose ph  Gr. I r e d e l l , recalled.

By Mr. W atkins:

Q. Mr. Iredell, do you remember whether or not 
it was raining that night?

A. Raining? It was not.

No cross-examination.

M a r k e r  Rob in so n , sworn.

By Mr. W atk ins:

Q. Where do you work?
A. Sir?
Q. Where are you employed?
A. Atlantic City Railroad.
Q. How long have you been employed by the At- 

30 lantic City Railroad?
A. About three years.
Q. W hat is your position?
A. Firem an at the present time.
Q. Do you remember—were you a part of the crew 

of the train that Ram&ey was on the night he was 
killed?
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A. Yes, sir.
Q. W hat were yon doing then—what was* your 

occupation?
A. Brakeman.
Q. W hat do they call you, what kind of brake- 

man!'
A. Well, I suppose they would call me the middle 

man; X never heard no particulai name leally
Q. You mean, by that you were stationed in the

middle of the train? jy
A. Well, I  was the middle brakeman, yes.
Q. That was your work then, do you mean, in 

the middle of the train?
A. Well, if it comes down to work, we should obey 

the conductor, whatever he tells us to do, we should 
do; we have no specified work that I  can see.

Q. The conductor is boss of the train?
A. Yes.
Q. And you must do what the conductor says?
A. Yes. 20
Q. And on this night you saw Mr. Ramsey?
A. Yes,
Q. When was the last time you saw him alive?
A. Williamstown Junction.
Q. Talking with him?
A. Yes, sir.
Q. Did you see him after that ?
A. Well, I  seen him in the hack coming into Cam-

den.
Q. Seen him in the hack? *30
A. Yes.
Q. W as he living then?
A. Yes, sir. . .
Q.,And where was he when you saw him alive?
A. We were riding to Camden in the hack and I 

saw him in the hack.

New Jersey State Library
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Q. In  Camden?
A. No, coming into Camden.
Q. Coming into Camden?
A. Yes.
Q. Well, where was he the last time—you say com-

ing into Cam den; where do you mean, at the West 
Jersey crossing?

A. No, no, I  should say down around Clementon 
or Magnolia, somewhere when he went through the 
hack.

Q. Coming into Camden—that would sound as if 
you saw him alive coming right into the city; you 
don’t mean that?

A. No, I  did not see him after Lawnside, didn’t 
see him alive after that.

Q. D idn’t  see him after Lawnside?
A. No, sir.
Q. Now, when was the last time you saw him 

alive ?
A. As I  say, I  couldn’t tell you exactly; we was 

coming into Camden; I  couldn’t tell you exactly 
where at.

Q. You mean the train was coming into Camden?
A. Yes.
Q. W as it between Lawnside and Camden that 

you saw him alive?
A. No, sir, between Williamstown Junction and 

Lawnside.
Q. You saw him alive then?
A. Yes.
Q. Then you didn’t see him afterw ard until you 

saw him when the train  stopped ?
A. Down at the tower you mean?
Q. Yes.
A. I  seen him immediately before then, yes; I  

seen him at the shipyard.
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Q. Tlie tra in  had stopped then?
A. No, not at the shipyard, no.
Q. Welt, where was he when you saw him at the 

shipyard ?
A. Sitting on the hack step.
Q. Was he dead then?
A. I  couldn’t say.
Q. W hat was his position?
A. Sitting down there with his arm around the 

grab-iron and his head down. j q
Q. On his arm?
A. I  couldn’t say whether it was on his arm or 

where, because I  didn’t look the man over; I  simply 
seen his back there is all; I-stood in the door.

Q. You stood in the door of the caboose?
A. Yes.
Q. How close were you to him ?
A* I  should judge from here to that table there.
Q. And did you know that he had met with an

accident? 20
A. Why, I  couldn’t say positive, no.
Q. Well, did you think that he had?
A. The only thing I  could go by was seeing smoke 

from the hot journal or the blaze; I  couldn t sav 
which it was now.

Q. Could he see the smoke or blaze?
A. Yes.
Q. You saw this man sitting there in this posi-

tion you indicated?
A. Yes, sir. 30
Q. And you didn’t know whether he had been hurt

or not?
A. No, sir.
Q. When did you first find out ?
A. A fter the conductor and brakeman told me I 

went out and flagged; the orders were from the con-
ductor.
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Q. You didn’t speak to him when you saw him 
sitting there?

A. No, sir.
Q. Now, did you see him after that?
A. A fter when?
Q. A fter this time that you say when you saw him 

sitting there with his arm around the brake bar or 
whatever it was.

A. Why, yes, seen him as he rode around to the 
[Q tower.

Q. The tra in  was going all this time ?
A. Yes, sir.
Q. And you saw him then when the tra in  stopped?
A. No, sir.
Q. W here did you stop seeing him—you were see-

ing him while the tra in  was going around With his 
head in this position; where did your vision end?

A. Got off at the crossing, went back with a light, 
a white light, and flagged.

20 Q- You did?
A. Yes.
Q. Then you d idn’t see him after that?
A. No, sir.
Q. D idn’t see Kim when he was taken off of the 

car or d idn’t see any blood on him or anything else?
A. No, sir.

Cross-examination.

2o By Mr. Bradley:

Q. You went back and took the position he should 
have taken?

A. Yes, sir.
Q. Flagging the train?
A. Yes, sir.
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Q. And you don’t know why he went through the 
car of your own knowledge?

A. No, I  do not.
Q. How long had you known this man?
A. Well, practically all my life.
Q. How long had you known him in connection 

with his railroad work, your railroad work?
A. Well, since I  went railroading; that is where 

I first started  in.
Q. And you had been on the same crew with him j q  

before this?
A. Yes.
Q. In your opinion he was a capable railroad 

man?
A. Yes, sir.
Q. In  order to have looked at that hot box, that 

could have been seen from the platform  of the' ca-
boose, couldn’t it?

A. Yes.
Q. I t  w asn’t necessary to get down there on the 20 

step to see it?
A. No, sir.

By Mr. W atkins:

Q. Why w asn’t  it necessary to get down on the 
step?

A. He could have leaned out of the back part of 
the hack or have put his head out of the gig top win-
dow and saw that. 20

Q. He could see a blaze?
A. Yes, that is, in the middle-way of the train  1 

don’t suppose he could see from the gig top; around 
the bottom of the hack there, of the rear car.

Q. Now, suppose it wasn’t blazing?
A. Well, he could smell the smoke.
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Q. How could lie detect which particular box it 
was from by smelling the smoke ?

A. Well, he couldn’t tell exactly from the gig* top.

By Mr. Bradley:

Q. You knew of the existence of this hot box and 
its location on the train before Mr. Ramsey went 
to the front, didn’t y o u !

A. No.
Q. You didn’t hear him and the conductor talking 

about it was on the first------

Mr. W atkins: Now, don’t state the conversation.

Q. Did you hear any conversation between him 
and the conductor in reference to the location of this 
hot box?

A. Well, 1 heard them talking there, but I couldn’t 
say what they were talking about.

F l o r e n c e  Ra ms e y , sworn.

The Court: Have you identified the cap and lan-
tern !

Mr. W atkins: I have only identified it just as we 
have given it here.

The C ourt: Is there any way of showing by the 
station agent-T---

Mr. W atkins: T presume there i s ; I  have given it 
just as it was  ̂ told to me. I  presumed this young
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man could positively identify it, but whether, under 
the circumstances, there is not enough in the case 
to identify the cap that he wore and his lantern—of 
course, if not, if there is going to be any question in 
your H onor’s mind about that, I should ask that a 
juror be withdrawn.

The Court: I  should think the proof should be 
definite and clear as you could make it that some-
body found the cap and lantern that belonged to this | q 
man at Lawnside.

Mr. W atkins: Well, if your Honor is going to 
hold that, I  will have to ask the withdrawal of a 
juror, or that the case be continued.

The C ourt: Is there any doubt about the fact?

Mr. Bradley: I  don’t know, if your Honor please. 
This is a cap that is worn by a number of employees, 20 
the same kind of cap and the same kind of lan te rn ;
I don’t know anything about it. I don’t know that 
the station agent could be able to help us out if  the 
station agent is here; he found a cap and lantern 
and showed it to other people; I  don’t know that he 
could identify it as Mr. Ram sey’s cap and Mr. Ram-
sey’s lantern.

The C o u rt: No, but he could tell the time and the 
circumstances; that would be a very im portant piece ™ 
of evidence; he could tell whether he found the cap 
and what the circumstances were, if there was blood 
on the fence and where the lantern was found and 
where the cap was found. As the proof now stands, 
the lantern and cap were found in the station.
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Mr. W atkins: No, not in the station; it was in 
the hands of the station agent, and the lantern, too.

The Court: Well, that is an item of proof that 
ought to be in this ease.

Mr. W atkins: Yes, and the proof also is up to 
this time that when he was found at Camden he had 
neither cap nor lantern.

The C ourt: W here is the station agent, is he 
here ?

Mr. Bradley: I  don’t know.

Mr. W atkins: I  haven’t got him; I have got the 
employees I  could.

Mr. Bradley: Well, you d idn’t ask us to bring
20 h i m -

Mr. W atkins: (A fter further discussion.) It is 
admitted by the defendant that the cap and lantern 
referred to in the testimony of Middleton, I  think 
his name was, or Keegan, was found by the station 
agent at Lawnside about six o ’clock on the morning 
after the accident to Ramsey along the inter-track 
fence near the south end, and near where the blood 
was on the post.

30 Q* ^ ow> Mrs - Ramsey, you are the widow of 
Jam es K. Ramsey?

A. Yes, sir.
Q. Where do you live now?
A. Woodbury.
Q. Where did you live prior to that?
A. We lived at Mullica Hill at the time; then T 

moved from Mullica Hill to Swedesboro.
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Q. How old are you ?
A. Thirty-five.
Q. How old was Mr. Ramsey a t the time of his

death?
A. F orty  years. <
Q. W hat family or of whom and their ages did 

your family consist?
A. Myself and two children.
Q. W hat are the names of the children!
A. Stokely and George. IQ
Q. How old is Stokely?
A. Stokely is fourteen years old.
Q. How old is George?
A. Eleven.
Q. Now, wliat was your husband earning at the 

time of his death ?
A. He was earning between seventy-five and 

ninety dollars a month.
Q. Do you mean by that his wages fluctuated?
A. Yes, sir. 20
Q. Seventy-five the minimum and ninety the 

maximum per month?
A. Yes.
Q. Now, what portion or part of his earnings 

would he use for his family?
A. He brought it all home and gave it  to me.
Q. And you did the distributing?
A. Yes, sir.
Q. W hat was the general condition of your hus-

band’¡s health? 30
A. He had good health.
Q. Did he ever have occasion for a doctor that you 

remember ?
A. Nothing, only he had broken ribs.
Q. When was that?
A. That was before he went on the railroad.
Q. How long before his death?
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A. About ten years.
Q. The ten years he was- on the railroad be was 

in good health?
A. f ie  w asn’t on the railroad but about eight 

years. . &
Q. All that time he was in good health?
A. Yes, sir.
Q. Do you remember the night of the accident?
A. Yes, sir.

10 Q- When was he brought home?
A. He was not brought home until the next morn-

ing.
Q. W hat time?
A. About noon.
Q. Was he then dead?
A. Yes, sir.

Cross-examination.
By Mr. Bradley:

20
Q. Now, Mrs. Ramsey, you say he gave vou all 

his wages?
A. Yes, sir.
Q. W hat part of that did you give back to him, if 

any?
A. He only took just enough for what smoking 

tobacco and chewing tobacco he used.
Q. Can you tell us about how much a month that 

would be?
30 ^  ^ could n ’t tell you, because my pocketbook

was always there and when he wanted any, he would 
go and get the money out of the pocketbook.

Q. Then you don’t know what p a rt of that monev 
he used?

A. No.
Q. And I  suppose he was clothed from  that monev, 

too?
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A. Yes, sir.
Q. Do you know what part of that money was 

used to clothe him?
A. Well, I  don’t know; he got everything that he 

needed.
Q. He always dressed nicely and made a nice ap-

pearance ?
A. Yes, sir.
Q. Would you say that a quarter of it lie used?
A. Oh, not a month he wouldn’t.
Q. Would you say fifteen or twenty dollars a 

month, including his clothing and tobacco would he 
the proper amount?

A. I  should imagine it would.
Q. That would he only $180.00 a y e a r ; would that 

be all that he required to clothe him and keep him 
in tobacco and pay his other incidental expenses?

A. I  should think it would.
Q. But you haven’t any definite idea?
A. No. 20
By Mr. W atkins:
Q. Mrs. Ramsey, did you do the marketing your-

self?
A. Yes.
Q. And buy clothing for yourself and the chil- • 

dren?
A. Yes.
Q. You expended all the money then except what 

he spent for tobacco and clothing? ™
A. Yes, sir.
Q. Did you have a saving account?
A. No.
Q. Any bank account?
A. No.

P L A IN T IF F  RESTS.
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Mr. B radley: I  would like to make a motion, your 
Honor.

The Court: Does the proof in the case show 
where the fence was with reference to the station 
and train?

Mr W atkins : No, excepting a fence that is close
o e track , that is all; I d idn’t go into any matters 

10 of defense a t all; all I  could do was to show a 
moving train  and a fence.

-The C ourt: I  will hear your motion.

Mr. Bradley: I f  your Honor please, I  make a 
motion for a non-suit because the plaintiff lias failed 
to create a jury  question inasmuch as he has failed 
to show that any of the defendant’s officers, agents 
or employees were guilty of any negligence; he has 

20 . . to Prove tJiat and failed to raise a ju ry  ques-
tion inasmuch as he has failed to show that any of 
the defendant’s officers, agents or employees were 
guilty of any negligence which was the proximate 
cause of the injury and death of Jam es K. Ramsey. 
The evidence here presented of the hot journal does 
not show the same to have been damaged or unsafe, 
and it doesn’t show that it was due to the negli-
gence of any of the officers, agents or employees of 
the railroad company, and that is an essential ele- 

30 ment in this case, because the plaintiff must show 
negligence; the mere existence, of a defect is not 
sufficient, as the statute says that it m ust be negli-
gence in the defect of the equipment. They have 
failed to show that. They have failed to show any 
negligence in the erection and construction of this 
inter-track fence, which is the other point in the case
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upon which they have relied; they have merely 
shown the distance of the inter-track fence, and it 
seems to me your Honor cannot say that the mere 
existence of this hot box without any proof of negli-
gence was sufficient to carry the case to the jury, 
because I  think they have failed to show that in any 
way tha t is the proximate cause of this injury. That 
man by their own witnesses could have been stand-
ing in a  safe place observing that hot box, he could 
have been standing on the front steps of that ca- Mi 
boose, he could have been standing on the steps and 
not leaning over at that time, and they have not, 
it seems to me, any evidence in this case so fa r of 
any negligence. Now, if tha t is not the proximate 
cause of the injury, then we are entitled to recover.
The case of Atkinson, Topeka and Santa Fe Rail-
road Company vs. Calhoun, 29 Supreme Court Re-
porter, 321: “ fn  order to show that that is the 
proximate cause------

20
The C ourt: Is that a New Jersey case!

Mr, B rad ley : 29 Supreme Court Reporter
(United States Supreme Court), 321. In that case it 
was held that the natural consequence of an act is 
the consequence which ordinarily follows it, the re -
sult which may be reasonably anticipated from it, 
and if the probable consequence is that which is 
more likely to follow the supposed cause than not 
to follow it, the mere existence of that hot box would ^  
not be sufficient to even raise a jury question that 
that was the proximate cause of that injury. The 
man might have been out there for any purpose; 
he has not shown for what purpose the man was 
out there. He has shown there was a hot box on the 
train, but not that the man was out there watching
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the hot box; we don’t know that, all we know, he 
was sitting there on the step and he probably came 
in contact with this fence, of which there has been 
no negligence proven in its erection as was alleged 
in the complaint.

The Court: 1 will hear you®Governor.

Mr. W atkins: I think the testimony suggested by 
1 0  Mr. Bradle}^ does not go fai* enough. You will re-

member the testimony of Middleton that it was nec-
essary at times for a man to lean out, that they 
could not detect a hot box where they smelled smoke, 
particularly  on a dark night, and this, the testi-
mony was, was a dark night; it was ten o ’clock at 
night or thereabout when it must have happened. 
Now, insofar as necessity" goes, it seems to me there 
may be a question whether there was a necessity or 
not, but if there is a question, then it is, of course, a 

20 question for the ju ry  to determine and not the Court, 
whether or not it was necessary for him to do it. 
There was no necessity after the blaze, but there 
was no blaze discovered in this hot box until after 
the tra in  had stopped at the New York Shipyard 
long after the accident; Mr. Iredell and the other 
persons testified that they saw the smoke finally. 
Now, as to what he was doing out there, he was out 
there, he was out there because Iredell and himself 
had been watching or smelling for this hot box upon 

30 the rear of the caboose; Iredell goes in and then in 
order to continue the search, to smell and find out 
and all this sort of thing, this man goes to the front 
of the car. Iredell testifies that a t times it is nec-
essary for a man to lean out to determine—the fact 
is that here is a defective car, and prim a facie it 
must be owing to the negligence of the railroad com-
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pany; their negligence cannot be held to Ramsey 
because of a car in that condition on the train , if 
there is any negligence; if a tra in  is running along 
that track with a hot box, and one which requires 
an employee to look after in order to prevent a 
casualty which might sesult in a wreck, loss of life, 
loss of property, stoppage of railroad business and 
all that sort of thing, why, it is very im portant that 
the cars running upon the track should be in good 
condition; and there isn ’t even any testimony here jq  
that an inspection had been made of this car and it 
had been found to be in perfect condition. The only 
fact before the Court is that as far as the case here 
up to this time goes the car was shown to be defec-
tive in that it had a dangerous situation which might 
have resulted in loss of property and loss of life and 
it was the duty of this man to watch it.

(After further argument a recess was taken until 
1.15 P . M.) 20

(Trial of the cause resumed at 1.15 o ’clock P. M., 
pursuant to adjournment, in the presence of counsel 
for the respective parties.)

The C ourt: There are a few facts I  want to get 
possession of first before I  decide this motion. 1 
will hear y o u ; I  want to hear you thoroughly upon 
all the grounds upon which you think you are en-
titled to go to the ju ry  in this case, and then I  will 
hear Mr. Bradley.

Mr. W atkins : Well, if your Honor please, first 
as to the question of the negligence of the defendant.
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The statute is—you must bear in mind it is not a 
ease which must be founded entirely upon the negli-
gence of the defendant, but they are only partly 
negligent, in other words, if they and the deceased 
were jointly guilty of negligence—I say, if there is 
a fraction of negligence on their part, it is a case 
entirely for tlie ju ry  under flie statute.

The Court: Yes, but you are required to estab-
lish facts and circumstances from which the jury 
would be justified in inferring negligence on their 
part.

Mr. W atkins : Yes, 1 understand that. Now, if it 
is merely a question of contributory negligence, that 
don’t enter into this feature.

The C ourt: No, but I  want you to point out to me 
the facts and circumstances which you say would 
justify  this ju ry  in saying the defendant was guilty 
of negligence.

Mr. W atkins: Well, you might say first, was the 
defendant guilty of negligence in connection with 
the hot box ? S ta rt with that. I say that they were 
or at least partly  so, because they knew there was a 
hot box on the car and still continued running it.

The C ourt: In  other words, according to your 
theory, it was within the line of his duty to watch it?

Mr. W atkins: Yes, that is the testimony; of 
course, we must take it as it is at this time; the 
testimony of the conductor is that he had charge of 
that tra in  and it was the duty of the deceased to 
watch that hot box.
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The Court: The point of the ease is this: Was 
the defendant guilty of negligence! There was a 
double track railroad here!

Mr. Bradley: Yes.

The C ourt: The fence was between the two 
tracks !

Mr. Bradley: Yes. This is merely for your j q  
Honor, not as part of this case.

Mr. W atkins: I t  is part of this case.

The C ourt: 1 I  am attem pting to look at this case . 
simply as the testimony is before this motion was 
made. D idn’t the witness say it was between the 
tracks 1

Mr. W atkins: Between the tracks, the way they £q  
put i t ; that is what they meant.

Mr. Bradley: Undoubtedly.

Mr W atkins: Between the northbound and south-
bound track.

The C ourt: I  am not going to say there is no 
doubt about it—is it your theory that there should 
have been a light on tha t fence!

Mr. W atkins: That is one element of neglect 
upon the p a rt of the railroad company; the other is 
that as fa r as this case shows, they are neglectful in 
placing that fence there, up to this time, and the lack 
of light------
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The Court: W hat does the proof show with re-
gard to the condition of the light?

Mr. W atkins: None at all, except there was no 
light on this fence. I t  was a dark night; it hap-
pened about ten o ’clock at night. Now, that is all 
the proof. Now, here was the fence; as fa r as the 
testimony goes a t the present time, the burden is 
upon the part of the other people------

The C ourt: I f  there was any light a t the station 
that would be shut off by the train , wouldn’t it!

Mr. W atkins: I  could not tell you, because there 
is nothing in the case yet to show any lights at all 
around the place, simply a question of a fence, a dark 
night, ten o ’clock at night, and no lights.

The Court: Mr. Stenographer, will you look, 
please, and find that portion of the testimony relat-
ing to the distance that the fence* was from this 
train  ?

(Said testimony read by the stenographer.)

Mr. Bradley : I  asked your Honor before the 
Court opened if I  might call a witness fo r one ques-
tion in reference to the inspection of this journal 
which I  forgot to ask. Shall I  ask that a t this time?

The Court: Well, yes, before the argument closes.
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Jos e ph  E. Ir e d e l l , recalled for further cross-ex-
amination.

By Mr. Bradley:

Q. Mr. Iredell, this tra in  that you were on was 
inspected before you left Williamstown Junction?

A. Winslow Junction.
Q. On the night of the accident?
A. Yes. 10
Q. And who inspected it?
A. The car inspector.
Q. Where?
A. Winslow Junction.
Q. And what did he do ?
A. He has a lamp made for that purpose, goes up 

one side of the tra in  and down the other and also 
over the roof.

Q. Does he inspect the journals?
A. Goes along for that purpose to inspect the 

train.
Q. And then does he report his inspection to you?
A. No, sir, only “ 0 . K .”
Q. W as this train  so inspected that night?
A. Yes, he told me all right and we went ahead.
Q; And you were told it was O. K.?
A. By him, yes.
Q. And you went ahead?
A. Yes.

■ . : 30
By Mr. W atkm s:

Q. Now, what did you see the inspector do?
A. Only going down one side and up the other 

and over the roof; I  went with him while he was 
taking the car fiumbers.
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Q. He only went down one side and up the other 
side and over the roof?

A. Yes.
Q. Did he lift the boxes of this journal and 

look------
A. I  couldn’t say that.
Q. Did you see whether he did or not?
A. No, sir.
Q. D idn’t you see whether he examined it to see 

10 if it had sufficient oil?
a . No. ;
Q. Then all you saw him do was to go one sdde— -  
A. And down the other, yes.
Q. Do you call that an inspection?
A. That is what they call an inspection.

By Mr. Bradley:

Q. On this line there a t Lawnside, is that a double 
20 track?

A. Yes.
Q. North and southbound track?
A. Yes.
Q. This inter-track fence of which we have 

spoken, that is between the two tracks?
A. Between the north and southbound tracks.

By the C o u rt:

30 Q- Would a light showing that fence be shut off 
by the train?

A. No, sir.
Q. W hat is that?
A, Which light is that?
Q. Would there be any light, I  say, showing the 

existence of that fence on a dark night?
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A. The light from the platform  would be—the 
train would be between the light and the fence on 
one side and on the other side, of course, there would 
be a clear view from the light.

% W hat ligh t!
A. The station light, that is, the platform  light.
Q. Well, do you say there was a light on the sta-

tion on the other side right opposite the point where 
this fence was, do you mean?

A. No, I  won’t  say right opposite on the station j q  
platform.

q . How near was the station platform  to the 
point, if his head was struck at the beginning of the 
fence!

A. I  couldn’t tell just how fa r the light is, I  
wouldn’t say that.

Q. Would you say the light would be of any use 
down there a t the point where his head was struck?

A. f t  would on one side, yes, unless there was a 
train going south at the same time, then it wouldn’t 20 
be.

Q. You don’t know how fa r the light was away!
A. No, I  couldn’t say that, I  don’t know how fa r 

it is away.
Q. You say there would be a light on one side; 

what do you mean by that?
A. There is two station platforms, one for the 

northbound trains and one for the southbound 
trains and a tra in  going north as the freight did, of 
course, the freight tra in  would be in between the 3Q 
near platform  and the fence, but on the opposite side 
the lights would be clear unless there was a train  
going south to shut tha t view off.

Q. How fa r  would tha t light be away from the 
point where the fence began, where the Mood was, 
how fa r  away?
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A. Oh, probably tw enty feet or- twenty-five.
Q. W hat kind of a light was i t !
A. Well, it is air oil light, an oil lamp, sets in a 

fram e, a glass fram e.
Q. Do you know w hether it was lighted this night 

or not?
A. I. couldn’t say that, no, sir.
Q. Now, you say there  was a light on the other 

side of the ra ilro a d ; do you say tha t th a t light would 
JO have been any benefit to this m an in the position 

where he was? • , ‘i
A. I t  would if there w asn ’t any tra in  coming 

south to obstruct the view. •
Q. How would it benefit him?
A. By shining on the fence from  the station  p la t-

form.
Q. W ell, would it shine fa r  enough to reach the 

. point where his head is alleged to have been struck?
A. I f  it was put on the end of the p latform , yes, 

20 sir.
Q. Well, do you know w hether it was put on the 

end of the p latform ?
A. I  couldn’t say w hether it was righ t on the end, 

no. There is one along there ; I couldn’t say just 
exactly where it is ; it is not righ t on the end, I  am 
positive of that.

Q. Well, from  your knowledge of the situation 
there, are  you able to say tha t he was benefitted, 
would have been benefitted any by a light a t the. 

30 point where his head struck the fence?
A. W ell, 1 don’t know w hether the light was 

ligh ted ; I  couldn’t say that.
Q. W ell, if it had been lighted?
A. I t  would of a  dark  night, yes, sir.
Q. H ave reached fa r  enough to cover the point 

where his head came in contact writh  the fence?
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A. I t  would, they are quite large lamps with re -
flectors on them.

By Mr. W atkins:

Q. You say this was an ordinary oil light!
A. Yes, an oil light.
Q. An oil lamp?
A. Yes.  ̂ ■ /  "• t ■ /  ■
Q. W as the reflector turned so it shines down the 

railroad or across the tracks!
A. No, it is across the tracks.
Q. And not thrown down!
A. Well, it spreads out, see!
Q. I  understand you, it is facing across the track!
A. Facing across the track, yes, sir.
Q. So that as a m atter of fact if you are down 

far enough on the track, coming north, the very re -
flector itself would hide the light, wouldn’t it!

A. Yes, but there is more than one lamp. 20
Q. Ju s t answer the question, won’t you!
A. Yes, sure.
Q. How fa r does this fence run along in front of 

this station between the tracks, how long is this 
fence!

A. Oh, probably a hundred feet, I  don’t know just 
the length of it.

Q. And how long is the station proper!
A. The station proper?
Q. Yes, the railroad station, what is the length of 

that, the covered part?
A. Well, it is about twelve feet, I  suppose.
Q. About twelve feet?
A. Long, yes.
Q. So that this fence extends down a hundred 

feet, and this covered part of the m ain station is
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about twelve feet, and th a t is in about the center 
of the fence?

A. No, it is on the south end.
Q. How fa r  from  the southern p a r t of the 

fence------
A. Is  the depot?
Q. Yes.
A. Probably  tw enty feet.
Q. F rom  the end?

1 0  A. F rom  the end.
Q. Now, this lamp that is on the p la tfo rm  and 

throw ing across is how fa r  from  the end of the cov-
ered p a r t of the p latform ?

A. I  really  don ’t know.
Q. Some distance?
A. There is one lam p at the corner of the depot; 

I  don ’t know where the o ther one is.
Q. One lam p at the corner of the depot—which 

corner ?
2 0  A. On the south corner.

Q. T hat is the one we are  speaking about with 
it reflectors, it is intended to show the passage 
across the tracks, isn ’t it?

Mr. B radley: I  object; I  d o n ’t think th is witness 
knows w hat this light is intended to do or any con-
clusion he would have------

The C ourt: I  don ’t know; 1 think he is fam iliar
3 0  w ith the situation there enough to answ er these ques-

tions.

Mr. W atk in s: I  will w ithdraw  th a t ; 1 think I 
have already  asked you the question and th a t is 
simply adding to i t ;  th a t is all.
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Mr. W atk in s : Now, your H onor sees the situation 
with regard  to the ligh ts!

The C ourt: Now, you state  me your understand-
ing of the testim ony w ith respect to the lights.

Mr. W a tk in s : H ere is a m oving tra in , moving a t 
the ra te  of th ir ty  miles an hour, and the only light 
which is about th is place, as fa r  as the evidence 
goes now, is a common ord inary  ra ilroad  oil lam p j q  
with its  reflectors pointing across the tracks, so tha t 
for some' distance down w ith  an approaching tra in  
this way, the light is en tirely  hid from  them.

Mr. B rad ley : There are  several things th a t have • 
been injected into th is m a tte r th a t are not in the 
pleadings. I t  is not in the pleadings th a t he was 
not furnished a safe place.

The C o u rt: I  will allow the com plaint to be 
amended so as to show the cause of action on the 
ground tha t he was placed in a dangerous position, 
or w hatever is necessary to establish a cause of 
action.

Mr. B rad ley : W e are  not p repared  to meet th a t ;
I  don’t know ju s t how we wTill------

The C o u rt: I t  strikes me th a t the crucial p a r t 
of the case is  w hether there should not have been a 
light on th is fence. Now, there is proof in the case 
that there  was a hot box on one of these cars j there  is 
proof in the case th a t it was the duty of the dece-
dent to look a fte r it, watch it, fo r the protection 
of the com pany; there is  proof in the case from  
which the ju ry  m ight reasonably in fer th a t he was 
engaged in the perform ance of his duty  in th a t
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respect; there  is proof in the case from  which the 
ju ry  m ight reasonably in fer th a t his head came in 
contact w ith an obstruction, a fence, and th a t there 
was no light or sign on tha t fence. Now, the com-
plain t should be fram ed so as to m eet th a t situa-
tion completely.

Mr. W a tk in s : W ell, Section 3 of the complaint 
reads: “ The defendant was operating  a freight 

1 0  tra in  along its  tracks in the County of Camden in 
the S ta te  of New Jersey  and by reason of the negli-
gence of the officers, agents and employees and of 
the defects and insufficiencies due to defendan t’s 
negligence in its cars, engines, appliances and m a-
chinery, tracks, roadbed, works or o ther equipment, 
one of its fre igh t cars became with a hot jo u rn a l,” 
and so on.

The C o u rt: T hat does not say th a t there  was no 
2 Q light on th is------

Mr. W a tk in s : Well, is n ’t  th a t a defect and insuffi-
ciency of its  roadbed and tra c k s ! I  should think it 
would b e ; I  should think th a t is a  defect. Then they 
go on and say th is : i 1 Thereupon it became and was 
the duty  of the said Jam es K. Ram sey to w atch the 
said hot jou rnal and box to g uard  against accident 
to said tra in  and to give w arning of its  condition du r-
ing the m oving o f said tra in  until it a rrived  a t Cam- 

2 o den, and while perform ing  th is duty  a t the request 
of said defendant and while leaning out of the car 
to watch said jou rnal o r box and to guard  against 
accidents to said tra in  by reason thereof, the said 
Jam es K. Ram sey was struck by a fence o r post 
carelessly and negligently erected by the defen-
d a n t.”  Now, does your H onor think it is neces-
sary——
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The C ourt: I think it should say, “ W ithout any 
warning, there being no light or sign or anything 
to indicate the presence of a fence at th a t p lace.”

Mr, W atk ins: W ell, I thought under the U nited 
States Law tha t th a t was a defect in its  equipm ent; 
they put the  fence th e re ; if  they d id n ’t put a light on 
it and th a t was necessary, then it was, of course, a 
defect in its  roadbed, its  track  and its  equipment, if 
it is rested upon the light only. | q

Mr B rad ley : There has been no evidence in th is ' 
case that it is custom ary to have such a light on any 
inter-track fence a t all.

The C ourt: Well, do you object to th is  am end-
ment!

Mr. B rad ley : No, your H onor did not ask me 
that ; I  do not object to the amendm ent. ^rv

The C ourt: Then let the com plaint be so 
amended.

Mr. B ra d ley : I  thought your H onor was hearing 
me on the o ther thing.

The C o u rt: W hat is th a t !

Mr. B rad ley : The completion of the  m otion I  
made. I  say in this case there was no evidence th a t SV* 
it was custom ary to put a light, and we cannot p re -
sume negligence, it m ust be shown; and there is noth-
ing in the case to show th a t in any way, shape or 
form th a t fence was not reasonably constructed, 
except from  the reasoning of counsel and the Court
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that not having a light on that fence may have been 
negligence. I say, there is no evidence that the fence 
and post was carelessly erected; that must appear, 
they must prove that positively, and there is no 
question but what it is good railroading to have 
this fence—that has been brought out in the testi-
mony in the case—and it is for the safety of the 
public; they are common along this railroad and 
their existence was known or presumed to have been 
known to this decedent; it was known and observed 
by other railroad men. I  want to cite your Honor 
the case of Reese vs. Philadelphia and Reading Rail-
road Company, 36 Supreme Court Reporter, 134 
(reading syllabus).

The C o u rt: He starts  off there, though, that the 
yard is properly lighted.

Mr. Bradley : Yes, that is a yard where there 
were a great many tracks, and that is an element 
in the case.

The C ourt: Suppose the yard had not been prop-
erly lighted!

Mr. B rad ley : Then, if he had. known of that con-
dition, that was one of the things he knew; had it 
not been lighted and he knew of that risk and con-
tinued in the employment, he would have assumed 
the risk just the same.

The C ourt: Go ahead and read your case.

Mr. Bradley (finishing reading sy llabus): Now, 
it seems to me, my friend is in a dilemma by saying 
that there is no presumption th is fence hit him, he-
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cause he was carefully seated on the step and yet at 
the same time saying he must have been hit by the 
fence to be killed.

The Court: No, the only possible theory upon 
which this plaintiff can have a case was that while 
in the exercise of a duty, his head came in contact 
with this fence which was unguarded and without 
light, without any protection. The theory of the 
plaintiff’s case is this, that there was a hot box, j() 
that it was this m an’s duty to watch that, that he 
was watching it, and tha t in doing that, it was nec-
essary for him to put his head out beyond the line 
of the car, and while he was doing that, his head 
came in contact with the end of the fence where the 
blood was found, where his cap and where the lan-
tern were found; that is the only possible theory 
upon which this plaintiff could have any case. Now, 
the question is, first, “ W as there any light there 
from which he could see this fence, and if there was 20 
not, was it the duty of the railroad company to pro-
vide a ligh t1?”

Mr. B rad ley : A s to that phase of this case, as to 
the doctrine of assumption of risk, I  would like to 
touch upon tha t briefly, if the Court please.

The' C ourt: AH right.

Mr. Bradley: There is no evidence in this case 3^  
that the defendant violated any Federal statute en-
acted for the safety of its employees and it therefore 
follows as a m atter of law that the doctrine of the 
assumption of risk applies.
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The C ourt: The p la in tiff assum ed all the ordi-
nary  risks of his employment and all such other 
risks as he should reasonably have anticipated  from 
the standpoint of reasonable prudence; I  think that 
is the  law.

Mr. B ra d ley : T hat covers first of all the ordinary 
risks, but if your H onor has perm itted  him to bring 
into this case tha t he has not been furnished with a 

fQ safe place of employment, then we come to ex tra-
ord inary  risks which are not na tu ra l to his employ-
m ent and may arise  out of the failure  of the de-
fendant in exercising due care to provide him a safe 
place in which to work or suitable tools and mate-
ria l with which to work. Even in those cases he is 
trea ted  as assum ing the risks when he becomes 
aw are of them. Now, he became aw are of the risk 
in pu tting  his head out in w atching th a t; even on 
the ir theory  of the case, if it were necessary, he 

2 0  m ust have known as a reasonable man, as any ra il-
road man, if he put his head out the side to watch 
th a t in some places on th a t line there were in ter-
track  fences and he knew they w eren’t lighted, be-
cause it is not the custom to light them, and he knew 
th a t and he m ust accept the conditions such as they 
are. Or when he becomes aw are of the defect and 
d isrepair, and the risk  a ris ing  therefrom , which he 
m ust have in this case, then if he continues-ill/the 
employment w ithout m aking objection and gets no 

30 prom ise from  his employer th a t they will be re-
paired  fo r his benefit, then  he even assum es that 
risk, and tha t is very  clear on the case of Gila Valley 
R ailroad Company vs. Hall, 34 Suprem e Court Re-
porter, 229.

The C ourt: Is  th a t a New Jersey  case?
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Mr. Bradley: No, none of these cases are New 
Jersey cases; they are all United States Supreme 
Court cases. Now, here he still continued to work 
when he saw that dangerous thing according to the 
testimony of the plaintiff. He sat on the step, which 
he must have known as a reasonable man was a dan-
gerous thing to sit there, if he were going to extend 
his head out the side, and therefore, the doctrine of 
the Seaboard A ir Line Company vs. Horton, 34 
Supreme Court Reporter 635, would apply. j ()

The Court: W hat did that hold?

Mr. B radley: That held tha t where a man stayed 
in the employment of the company with the knowl-
edge of the defective appliance, that therefore he 
assumed that risk. Now, there is another case I  
would like to call to your H onor’s attention and 
which is sim ilar to this case, or as nearly similar as 
any case I  can find. In  the case of Farley vs. The «q  
New York, New Haven and H artford  Railroad Com-
pany,—that is 91 Atlantic, 650—in this case the 
engineer on a steam tra in  climbed on a tender to 
ascertain the amount of water in the tank, and in 
climbing back he came in contact with a live wire 
overhead, which was used by electric engines on the 
New York, New Haven and H artford  Railroad, and 
this wire that he came in contact with was depressed 
as the tra in  went under a bridge, because it could 
not occupy its  accustomed height. The Court held 
there that he had full knowledge of these electric 3 
wires, they were obvious to a man of his intelligence 
and experience as a railroad man, and he continued 
in the employment afte r he knew of this danger of 
the wires, and inasmuch as there is no testimony 
here that the wires had been changed to affect the
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risk  from  the time he was first employed there_
there is nothing in this case e ither to show that that 
fence has been changed—the Court held there that 
lie assum ed the risk of his employment and he could 
not recover. Now, it seems to me th a t is a  similar 
case.

The C o u rt: W as th a t in the daytim e o r night f

Mr. B rad ley : J u s t  a m inute; I  am not sure of 
that. There is n ’t anyth ing  in the ease th a t would 
show that, if the Court p lease ; but I  contend tha t he 
knew of the conditions; he knew there was no light 
on this in ter-track  fence, or knew tha t th is live wire 
was not lighted up fo r him to see, tha t was a known 
and obvious risk  and one th a t he m ust have assumed 
if he rem ained in the e m p lo y m e n tI  think the ease 
will bear me out on tha t contention. Now, the case 
of Jacobs vs. Southern  R ailroad  Company, 36 
Suprem e C ourt R eporter 588, was a firem an’s ease, 
where he fell over a pile of cinders, no light or any-
th ing there, no one calling his a tten tion  or warning 
him about these cinders, because th a t Avas an obvi-
ous risk, it was one he knew of and he was ju st as 
much in the dark  as to his actual knowledge a t that 
particu la r moment when he forgot as this m an could 
have been in this case.

The C o u rt: Did the  book in the case show that 
he knew it?

Mr. B ra d ley : Yes.

The C ourt: How?

Mr. B ra d ley : Because he was alive in tha t case.
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The C ourt : And he probably adm itted  it.

Mr. B rad ley : And he said he had forgotten  it, 
but he had known of i t ;  but your H onor can see 
the difficulty in try ing  to show any m ore in this 
case than th a t all the ra ilroad  men would know it 
and he would be presum ed to know it. Now, in the 
case of Glenn vs. Cincinnati, New O rleans, Texas 
and Pacific Railw ay Company, 163 Southw estern 
Reporter, page 461, a boilerm aker was working near j q  
a pit.

The C o u rt: He was thoroughly fam iliar w ith the 
conditions of the p it?

Mr. B ra d ley : Now, th a t could only be presum ed, 
because the m an was dead, he was found dead in the 
pit early  in the m orning; the last seen of him the 
night before was a few m inutes before quitting  time 
when he was near the pit. The p it was not well 
lighted; th a t appears in the case, but yet the Court 
held th a t even if the p it was not well lighted, he 
knew of the existence of the p it and of the dangei 
of falling into the p it, and therefore assum ed that 
risk. Now, in the case of Nelson vs. Southern Rail 
road Company, 38 Suprem e C ourt R eporter 233, 
which was decided in M arch, 1918, a civil engineer 
was on the ra ilro ad  and his foot slipped by reason 
of a tie, a ra ilroad  tie being decayed or ro tted , and 
he fell down and it was shown there th a t the ballast 
was not as high as it o rd inarily  should have been, 
and th a t tha t allowed his foot to go down fu rth e i, 
and the C ourt held there th a t he assum ed the risk  
(reading syllabus). The judgm ent of the S ta te  
Court was reversed by the Suprem e Court, on the 
ground there  was no evidence of negligence; it s a y s :
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11 I t  is clear the defendant did not fail in any duty it 
owed the plaintiff.”  Now, that is almost the last 
wTord from the United States Supreme Court on 
the assumption of risk. There are a couple of cases 
here in this State, Capan vs. D. L. & W. Railroad 
Company—I think your Honor is fam iliar with that 
case, where a man was wheeling a heavy load up an 
incline, and this incline had become steeper by rea-
son of the fact that the tide had receded. The Court

j q  held there that he assumed the risk of his employ-
ment, it was an obvious risk. Then Carth vs. Port 
Reading Railroad Company, 105 Atlantic, page 10; 
that was a case where the Court also held that he 
assumed the risk of his employment. There* the 
plaintiff was employed by the railroad in shifting 
cars on certain tracks.

Mr. W atkins: Mr. Bradley, did you say they are 
New Jersey  cases?

20 Mr. B rad ley : Those two are New Jersey cases.

The Court: W ere they cases where the trial 
Judge took it away from the jury?

Mr. Bradley: The case of Capan vs. D. L. & W. 
Railroad was such a case.

Mr. W atkins: W hat year was that?

30
° Mr. Bradley: This is in 1917, November 19th. 

The last case of which I  know anything about is 
Nelson vs. Southern Railroad. That particular case 
is where a man went over and picked up some sand 
off another track, and a tra in  came along without 
any warning and hit him. I t  was held there that
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that was an obvious risk  and  the rule, was made ab-
solute. Now, in the ease of Vaughn vs. New York, 
Philadelphia and Norfolk R ailroad Company, tha t 
was a case where a man was only in the employ two 
or three days, and they held th a t the doctrine of the 
assum ption of risk  applied. T hat is 36 Suprem e 
Court R eporter, 592. This doctrine of assum ption 
of risk is a doctrine th a t perm its the defense of the 
assum ption of risk even to the point th a t it controls 
the contributory  negligence featu re  of the case. I t  ] q  
abrogates Section 3 of the act in reference to the 
contributory negligence featu re  where it is a risk 
in the course of his employm ent or such an ex tra -
ordinary  risk  tha t he assum es; I  say in th is case, 
if the p la in tiff should recover, he should first prove 
not only the existence of a hot box but th a t the hot 
box was an act of negligence, and there  is a way 
to prove it, but it has not been done in th is case.

The C ourt: W ell, suppose you get away from  2Q 
that and come down to the second question in the 
case.

Mr. B rad ley : As to the fence, there has been no 
evidence introduced here to show th a t not pu tting  
a light on there was an act of negligence. Now, sup-
pose we had one light on there, then the p laintiff 
could have said, “ You should have had tw o,”  and 
would the case have gone to the ju ry?  I t  seems to 
me th a t it  is incum bent. upon the p lain tiff to intro- 
duee evidence sufficient to make out a prim a facie 
case th a t it was negligence in not pu tting  a light 
there or some negligence in the construction of the 
fence, and there has been no evidence of th a t kind 
in this case, not one io ta of evidence. I t  seems to 
me th is case should be taken from  the ju ry  on the
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ground that there lias been no evidence of any negli- 
gence in not putting a light there on the fence, and 
there has been no evidence of any negligence in the 
erection of the fence. These dangers were known 
to him; he had worked on a tra in  before that that 
had come along there; that was a regular stop, he 
must have known of the existence of that fence and 
1 d0 not *ee how this Court or any one else could 
presume that he did not, because we cannot prove 

1() ?  .m  .any other way—the man is not here—and J  say 
this is as strong a  presumption as the presumption 
in the case that the man went out there in the per-
formance of his duty when there isn ’t any testimony 
as to why he went out on the front. Now, if that 
man went out there on the front and fell and caught 
himself he had a fall—fell on that step and caught 
himself and then came in contact with the fence, he 
cannot recover.

^  This train, you know, was going at
the rate of th irty  miles an hour and did not stop at 
this station. r

Mr. Bradley : No, did not stop.

The C ourt: Was not stopping a t the station.

Mr. B radley: No, right.

30 The C ourt: I t  was a through train.

Bradley: Yes, but on the theory that if he 
fell, if  he lost his balance and fell off the train, there 
is no evidence that it was improperly ru n ; that is 
the risk he must have assumed, and the cases have 
so held, I  say, it is just as probable in this case that
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the man went out there for his own purposes as that 
he went out to watch that hot box. There is no evi-
dence as to why he went out. There is evidence 
there was a hot box theTe, but there was no evidence 
way he went out, no adequate evidence; nobody saw 
him out there. Now, I  say, whether or not there was 
a light on that fence, that could not have been the 
proximate cause of this m an’s injury unless you as-
sume that he would have seen that light from that 
position where he was. jp

The Court (after further argum en t): There is 
this fact in  this case, that this tra in  was moving at 
thirty miles an hour and passing this station, of 
course, a t some speed, and whether this man could 
distinguish the stations that had fences and those 
that did not might make a difference. All stations 
didn’t have fences according to proof in this case 
and this witness had his attention attracted  to the 
particular business that he was then engaged in, 
watching for this hot box. (To the stenographer): 
Read the testimony of Mr. Iredell, please.

(Testimony of Mr. Iredell was then read by the 
stenographer.)

The C ourt: Now, what do you understand the 
situation and fact to be with regard to a light a t the 
beginning of that fence where this m an’s head was 
struck? 3Q

Mr. W atkins: I  understand the situation to be 
that it was practically worthless for any light a t all.

The Court : W hat is that?
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Mr. W atk in s : My idea would be and the only in-
ference I  could get from  this testim ony would be, 
tak ing  it a t its m ost favorable point, th a t the light 
would be of no advantage a t all un til the tra in  got 
w ithin about tw enty feet of w here the light was ; 
while, as a m a tte r of fact, the fence ran  down beyond 
where the light was some tw enty feet, the tra in  was 
going a t th ir ty  miles an hour, and the light with 
its reflectors shining across the tracks was so con- 

1 0  truc ted  th a t down tliQ tracks it was hiding the light; 
there was no light at all on the post on the southern 
end of th a t fence. I  do not think there is any con-
clusion to come to other than  th a t the only distance 
a m an could have seen, according to the testimony, 
would be tw enty feet. H ere was a m an on a tra in  
running  th ir ty  miles an hour and reflectors thrown 
across the tracks, not down—he m ight have seen 
tw enty feet from  the l ig h t; the light would only cast 
its reflection, don ’t you. see, about tw enty feet, but 

20 the ligh t was on the p latform . In  the first place, the 
posts, according to the testim ony, extended down 
beyond.

The C ourt: How much beyond?

Mr. W a tk in s : Tw enty feet a t least, the fence was 
some hundred feet long and his testim ony is that 
tw enty feet was about the way he put it. Now, you 
can im agine a tra in  booming along a t th ir ty  miles 

30 an hour------

Mr. B radley : There is no negligence in itself in 
running  a tra in  th ir ty  miles an hour, an d  if he was 
an experienced ra ilroad  man, he would realize that 
the tra in  was going a t a rap id  ra te  of speed. Cer-
tainly, if there are  any presum ptions in this case,
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certainly that is one of the presumptions, and he 
realized he was in a dangerous position, and he 
had absolute knowledge, as fa r as we could infer, 
that this inter-track fence was there, and if we had 
a light, it wouldn’t have made any difference; he 
was looking at that particular object according to 
the theory of the plaintiff. I t  seems to me your 
Honor should direct a verdict.

The Court : The motion to non-suit is denied ; you j {} 
may renew your motion at the conclusion of the 
whole case.

TH E CASE FOR TH E DEFENDANT. 

Char les  P. Be l l , sworn.

By Mr. B rad ley : 20

Q. Mr. Bell, you are employed by the Atlantic 
City Railroad?

A. Yes.
Q. How long have you been employed?
A. Since 1906.
Q. You were employed on the tra in  on which 

Mr. Ramsey was on the night he was killed?
A. Yes.
Q. Did you know of the existence of this inter- ^  

track fence?
A. Yes, sir.
Q. How frequent are these inter-track fences on 

the Atlantic City Railroad line; on this particular 
line?

A. Why, at all the principal stations.
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Q. W liat is that?
A. At the principal stations, not the flag stations, 

but the principal stations.
Q. Is there a light on any of these inter-track 

fences ?
A. No, sir.

By the C ourt:

10 Q- What do you mean by inter-track fences!
A. Fences between the tracks at a station.
Q. But there is no light on them!
A. I  have never seen any.
Q. Is there a light on the stations where they are?
A. W hat?
Q. These inter-track fences.
A. Light at the station on the platform.
Q. Every station is lighted?
A. Supposed to have, yes.

20 Q- W hether there is a fence or not?
A. Yes.

Mr. W atk ins: W hat does his answer mean-—sup-
posed to have? Does he know what he is talking 
about or is it supposition?

The C ourt: No, I  understand him to say every 
station is lighted.

30 The W itness: As fa r as I  have seen i t ; I  have 
never seen any without lamps there.

Bv Mr. Bradley:

Q. Have you ever seen any station on this rail-
road without lamps at the station?

A. No, sir.
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By the Court:

Q. That applies as well to the stations that have 
no fence as well as to those that have fences?

A. Yes, sir.

By Mr. B rad ley :

Q. Was there anything unusual about the opera-
tion of your tra in  coming up from Winslow June- 
tion that night?

A. Not as fa r as I could notice.
Q. Is there a crossing before you come to this 

station at Lawnside?
A. Why, there is one up about—there is a ra il-

road crossing right a t the station.
Q. Do you know how many stations have these 

inter-track fences ?
A. Why, the principal stations. You take the 

Shipyard; that would be the first one; then would 
be West Collingswood, Oaklyn, Audubon, Orston, 
Haddon Heights, Barrington, then comes this Lawn- 
side, Magnolia and so on down, all the principal 
stations until you get down—well, next after Mag- 
noglia then comes Somerdale, that has no fence 
there—then S tratfo rd  is next tha t has a fence; then 
Laurel Springs has a fence and Garden Lake has no 
fence; then Clementon.

Q. Now, as fa r down as Winslow Junction?
A. That takes in down as fa r as Williamstown ™ 

Junction.
Q. Go on from there and tell us about the fences.
A. From  Williamstown Junction to Winslow 

Junction tha t is as fa r as I  had anything to do with 
the running of the train.
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Q. Did I  understand you to say tha t only about 
hvo station there were down there that hadn’t any 
inter-track fence?

A. Well, that would be Somerdale and Garden 
Lake, flag stations there between those points.

Q. And what about the size of those places?
A. The size of the stations?
Q. No, the size of the places there?
A. Of the towns?

10 Q. Yes.

Mr. W atkins: I  object to tha t; what is it, the 
m atter of population?

Mr. Bradley: We only want to show it was such 
a very small place.

Mr. W atkins: The question is objected to as im-
material.

2 0 The C ourt: The objection is overruled.

(Exception noted for the plaintiff.)

A. I  don’t thoroughly understand the question; 
you mean the size of the places that have not the 
fences or the ones that have?

Q. The ones that have not.
A. Well, there is no houses, you might say, close 

30 to it, the people live off a little ways and come to 
these flag stations, no houses built up like there are 
at Haddon Heights and Laurel Springs, such places 
as that.

Q. Would you know as a railroad man that it was 
a dangerous thing to lean out the side of a caboose?

Mr. W atkins: I  object to that.
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The Court: The objection is sustained.

(Exception noted for the defendant.)

Cross-examination.

By Mr. W atkins:

Q. Mr. Bell, you say you did not notice anything 
unusual on the tra in  that night? 1^

A. Yes.
Q. W hat was your business, as I  understand!
A. Engineer.
Q. Oh, you were the engineer?
A. Yes.
Q. You ran  from Mullica Hill?
A. That is where I  started  from, yes, the starting  

point.
Q. Now, go back again, beginning with the New 

York Shipyard; is there a fence there at that sta- 
tion?

A. New York Shipyard? Yes, sir.
Q. Now, the next station down is what station?
A. West Oollingswood.
Q. A fence there?
A. Yes.
Q. I  want you to name all the stations, flag and 

otherwise; now, where is the next station?
A. From  W est Collingswood it is Oaklyn, then 

Audubon. ^
Q. Has Oaklyn a fence?
A. Yes.
Q. Audubon?
A. Audubon, Orston.
Q. Ju st say “ fence.”
A. “ Fence” —Haddon Heights, fence; B arring-

ton, fence; Lawnside, fence; Magnolia, fence; then
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comes Somerdale, no fence; S tratford , fence; Gar-
den Lake, no fence; Clementon, fence; then the next 
station up would be Pine Valley, no fence; Albion 
Penbryn, Williamstown Junction.

Q. How about Albion?
A. No fence at Albion.
Q. W hat is the next one?
A. penbryn.
Q. Any fence there?

10 A. No, sir.
Q. W hat is the next one?
A. Williamstown Junction.
Q. Any fence there?
A. No, sir, no fence at Williamstown Junction,
Q. Now, the first fence after you leave Williams-

town Junction coming north, is where?
A. Leaving Williamstown Junction, Clementon. 
Q. How far is that from Williamstown Junction? 
A. Five miles.

2q  Q. How fa r is it from Clementon to Lawnside?
A. Why, that is about five miles.
Q. Now then, what stations between Clementon 

and Lawnside have fences?
A. Between Clementon and Lawnside?
Q. Yes.
A. Why, it would be Laurel Springs, Stratford, 

Magnolia, Lawnside.
Q. And what stations between that have no fences, 

fences between Lawnside and Clementon that have 
30. no fences?

A. Garden Lake, Somerdale.
Q. Are those all iron fences?
A. As fa r  as I  know, I  don’t think there is any 

wooden ones; I  don’t remember any wooden ones.
Q. And are they all of the same design?
A. As fa r as I  could see passing them on the 

engine; I  have no occasion------
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Q. All you know about them is riding by on the 
engine?

A. Yes.
Q. Never paid any attention to them?
A. Only as a fence is all I  could tell you, sir.
Q. Did you see Ramsey that night?
A. Not after I  left Williamstown Junction.
Q. Do you remember what kind of a night it was ?
A. That I  couldn’t say, I  don’t remember.
Q. Do you know anything about the lights around i(j 

Lawnside?
A. No, sir, only the station lights there on the 

station platforms.
Q. Oil lamps?
A. Yes, sir.
Q. About how high is the fence there at Lawn- 

side ?
A. Well, by the looks of it, I  imagine it was four, 

four and a half, somewhere around that.
20

By the Court:

Q. How far does the fence run down from the 
light on the other side ?

A. Well, your Honor, as near as I  could judge, I  
should say around a hundred or a hundred and 
twenty-five feet, the length of the fence. You see, 
passing by quick, I couldn’t tell the exact distance.

Q. You think the fence was a hundred or a hun-
dred and twenty-five feet beyond the light? 30

A. Oh, beyond the light, no, sir.
Q. I  mean, how fa r beyond the light ?
A. That is what I  claim is the length of the whole 

fence, the fence between the track.
Q. Yes, but how fa r did the fence extend beyond 

the light?
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A. Ju st a minute; there is two lights, one on each 
side of this track.

Q. I know, but there is one that would be shut off 
by the tra in ; the tra in  was going north, w asn’t it ?

Mr. Bradley: This light we have been talking 
about is the one on the other side, the light on the 
southbound track—how fa r did the fence extend 
south of the light on the south side?

10 . Jb‘
The W itness : Well, as near as 1 can come to it, 

1 should imagine about twenty or twenty-five feet, 
but I  couldn’t tell you exact, because I  don’t notice 
those things, you know; the train  crews have a 
better chance, because they are working around 
there, unloading freight, shifting cars, where I am 
not.

Q. That is an ordinary lamp, isn ’t it?
20 A. Yes, sir.

Q. Not an electric light?
A. No, sir.

By Mr. Bradley:

Q. That is a big oil lamp, isn ’t it!
A. That is the standard light they use a t all sta-

tions, as fa r as I know.

3Q By Mr. W atkins:

Q. You say used at all stations?
A. W here they use oil lights.
Q. Now, it has a reflector on it, hasn ’t it?
A. Why, I  couldn’t  tell you whether that one par-

ticular lamp did or not, but I  have noticed them at 
stations with a reflector.
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Q, But you can’t tell us much about this particu-
lar light a t Lawnside!

A. No, sir.
Q. Now, how fa r or how high—you say the fence 

is about four feet and a half high?
A. About, as near as I  can guess a t it.
Q. Now, how high above the fence is this oil 

lamp?
A. Well, I  imagine that the post they are setting 

on—the post is about—well, between five and six jA 
feet, where a man could walk up and stop and light 
it, in a glass covered box.

Q. Five or six feet?
A. I  imagine that, I  wouldn’t say sure; that is 

not accurate.
Q. The light is not fastened on the station, it is 

fastened on a post on the side?
A. A post a t each end of the platform.
Q. How fa r back from the track would this light 

set?
A. Well, I  imagine about fifteen feet, twelve or c 

fifteen feet; of course, I  could not undertake to be 
accurate, because I  am not fam iliar enough with it.

By Mr. Bradley :

Q. You said there was a crossing there at this 
station?

A. Yes.
Q. Where is the whistle board in connection with 

this crossing?
A. Nine hundred feet south, that is, for coming 

north, or nine hundred feet north for the opposite 
direction.

Q. Is that the usual place where you blow the 
whistle?

A. Blow it a t every road crossing.

30
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Q. And did you blow for this particular crossing 
that night! 8

A. Yes, sir.
Q. That is the crossing there a t Lawnside?
A. Right a t the station, a t the south end of it.
Q. W hat did you give?
A. Two long and two short blasts of the whistle. 

By Mr. W atkins:

Q. W hat did you blow that for, to warn the train 
men or warn people ?

A. W arn the approaching' public.
Q* W arn the public crossing the track?
A. Yes, sir.
Q. That was not intended as any signal to the 

tra in  people?
A. No, sir, not that one.

Ge o r g e  S ick le r , recalled.

By Mr. Bradley:

Q. Mr. Sickler, where are you, employed?
A. Atlantic City Railroad Company.
Q. And how long have you been so employed? 
A. Four years.
Q. Bid you know Mr. Ramsey in and about the 

freight train?
A. Yes, sir.
Q. Have you seen him perform  his duties?
A. Yes, sir.
Q. And I  understood you to say you considered 

him an experienced freight man?
A. Yes, sir.
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Q. Would you consider in your opinion that it 
was a safe thing to lean out from a caboose and 
watch a hot box!

A. No, sir, 1 wouldn’t consider it safe.

Cross-examination.

By Mr. W atkins:

Q. Did you ever do it?
A. Well, I  might in my time.
Q. Now, just think.
A. I  can’t just recall the time when 1 did, hut 

perhaps I have in my time; we all do things, you 
know, that a ren ’t safe a t times.

Q. Now, do you say that you have done it, is that 
your answer ?

A. No, I  wouldn’t say tha t I  have ever done it.
Q. You would not say you have?
A. Not out of the hack, because I  never worked 

on that end of the train.
Q. How about out of the other cars?
A. Well, I  have leaned out of the engine, but of 

course, I  am up higher on that.
Q. You speak about Mr. Ramsey being an experi-

enced man, w asn’t he also a careful man?
A. Well, T suppose he was.
Q. As careful as the rest of you?
A. I  don’t know.

If)
By Mr. Bradley:

Q. You say now you leaned out of the engine; 
there wouldn’t be any chance of coming in contact 
with the inter-track fence leaning out of the en-
gine?

A. Oh, no.
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Q. That is quite a distance above it?
A. Above the fence.
Q. But in leaning out there on the left side of the 

engine you would see the inter-track fence?
A. Oh, yes.

J osep h  E. Ir e d e l l , recalled.
10

By Mr. Bradley:

Q. Mr. Iredell, is there any rule of the company 
requiring men to sit on the steps of the caboose and 
watch a hot box?

A. No, sir.
Q. W hat is the rule of the company in that re-

spect?

2o Mr. W atkins: Ju st a moment, is such a rule 
printed or w ritten?

Mr. Bradley: I  don’t know.

Mr. W atkins: Well, find out.

Q. Is there any printed rule in reference to the 
observation of a hot box?

A. In  a conspicuous place look out for a train  or 
30 hot box or anything that might happen.

Q. Ju st what do you mean by that?
A. Well, when you are riding in a caboose on a 

freight tra in  you are always looking out, watching 
for anything that might happen, see, a hot box or 
anything that might happen.

Q. Now, where are you supposed to stand to ob-
serve this place?
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A. There is no particular place, as fa r as that 
goes, but as a rule we ride in there and look out of 
there, the gig to.p| or out of the side.

Q. And it is not customary to observe the wheels 
from the steps of the caboose on the left-hand side 
where there is a track running in the opposite direc-
tion adjacent thereto, is it!

A. We always get where we can see the plainest 
such things.

Q. W hat regard are you supposed to have for jq  
your own safety!

A. Yes.
Q. W hat regard-------
A. Safety first they always preached to us.
Q. How long have you been a conductor on a 

freight tra in !
A. Since 1899.
Q. In  your opinion was this a safe place for this 

man to work?
A. I t  was not. 20
Q. Was there any rule of the company or order 

which you gave compelling this man to go to that 
place to work!

A. No, sir.
Q. I f  he had been standing on the steps, the front 

steps, of his caboose, could he have seen that hot 
box!

A. Yes, sir, he could.

Cross-examination. 10

By Mr. W atkins :

Q. Now, you say he could have seen it if he was 
standing on the front steps, Mr. Iredell!
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Mr. B radley : The fron t platform .

Q. He could a fte r he had determ ined just- where 
it was, you mean?

A. Yes.
Q. F ir s t  you; m ust find out where i t  is?
A. Yes.
Q. Then it is his duty  to  w atch it ?
A. Yes.

1 0  Q- safety  first— now le t ’s go into th a t a little
-—as a m a tte r of fact, it is the du ty  of the tra in  
crew to look a fte r  the tra in  first, isn ’t it, the safety 
of the tra in  first?

A. Yes. • • ■>• ; ;,/>■
Q. A nd the ir own second?
A. I  always look out fo r m yself firs t; th a t is the 

n a tu ra l rule.

Mr. B radley : I  object to that.
20

Q. Oh, yes, it  is your rule and mine, but it is the 
ru le of the ra ilroads th a t the safety  of thè tra in  is 
first?

A. The safety  of the tra in , yes, sir.

By Mr. B rad ley :

30

Q. I t  is in  the p rin ted  ru les of the company that 
you will alw ays look out fo r your own safety, isn ’t 
it?

A. Yes.
Q. Those rules caution youi not to take a chance, 

don ’t  they?
A. You are  always taking a chance railroading.
Q. In  reference to the rules, the p rin ted  ru les of 

the company, is i t  necessary fo r every m an to have a 
copy of the rules?
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A. Yes, sir.
Q. And you have to take frequent exam inations, 

do you, concerning the rules of the com pany!
A. W hy, one is all I  have ever taken.
Q. I s n 't  it one of the rules of the company, 

marked “ N "  under “ G eneral R u le s"—“ Safety  is 
of the first im portance in the discharge of d u ty "?

A. Yes, sir.
Q. T hat is your book of ru les!
A. Yes. 1 0

Mr. B radley : I  will offer the book.

By the C o u rt:

Q. Mr. Iredell, I  w ant to get a little  m ore light on 
the location of the lam p which you say was on the 
south side of the railroad . Now, how fa r  was tha i 
light located in feet from  the beginning of the iron 
fenee where it is said Mr. Ram sey struck his head?

A. A bout tw enty or twenty-five feet.
Q. W hat kind of a  lam p was th a t ?
A. I t  is a lamp, three sides glass and the back, 

of course, is  m ade of m etal, tin, I  suppose, with a 
reflector in  the back.

Q. Wefll, does th a t lam p shine out directly  in 
front?

A. No, it  has a  glass side, it shows the sides and 
front, bu t the reflector being in the back, of course, 
tha t is oval, i t  shines out------

Q. How large  a wick has it?
A. Oh, probably an inch wide, I  don’t know ju s t 

the w idth of it.
Q. You don ’t know w hether it  was lighted on 

this occasion?
A. No, I  couldn’t say.

20

30
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Q. Could you tell if it  had been lighted whether it 
would have shown down as fa r  as the beginning 
point of the fence where Mr. Ram sey is said to have 
struck his head"?

A. There surely m ust have been ligh t if the light 
had been lighted.

Q. There would have been light enough for him 
to d istinguish going along in a m oving tra in?

A. I  couldn’t say that, because 1 never took par-
ticu lar notice of th a t p articu la r fence.

Q. You are  not certain  about that?
A. No.
Q. Did you say this was a very  dark  night? Some 

w itnesses said som ething about that.
A. I t  was dark, it had been ra in ing  all day, but 

w asn ’t ra in ing  ju s t a t th a t time.
Q. B ut was it a dark  night?
A. I t  was dark, yes, sir.
Q. And, if  I  understand  you rightly , you d idn’t 

say th a t the light, even if it had  been lighted, would 
have shone down to the point where Mr. R am sey’s 
head came in contact------

A. I t  m ight have shone down ju s t at tha t point on 
account of the ligh t being higher than  the fence.

B y Mr. B rad ley :

Q. Also under “ Movements of T ra in s ,”  Rule 106, 
page 23, from  the Philadelphia and R eading Rail-
road  Company and affiliated lines, rules of the oper-
a ting  departm ent, they are the rules under which 
you operate, are  they?

A. Yes.
Q. Rule 106, “ In  all cases o f doubt and uncer-

ta in ty  the safe course m ust be taken and no risks 
ru n .”  Is  tha t one of the rules of the company? ,

A. Yes.
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Q. T hat re fe rs  to personal safety  as well as safety 
to the m erchandise, doesn’t i t !

A. I t  re fers  to everything, I  suppose.

By Mr. W atkins :

Q. Now, w hat is your understand ing  of that?
A. T hat rule?
Q. Yes, “ In  all cases of doubt and uncertain ty  

the safe course m ust be taken and no risks ru n ”  ? . i .
A. Well, th a t is often applied to the movement of 

trains, the movement of m erchandise, unloading of 
merchandise, anyth ing  of th a t kind, and in our own 
safety, everything.

Q. Now, th is rule re fe rred  to as Buie “ N ” — 
“ Safety is of first im portance in the discharge of 
duty,”  what do you understand  tha t?

A. W ell, th a t is ano ther case where you should be 
careful w hat you are  doing and be careful about 
your switches and everything, fo r safety. ™

Q. And about hot boxes?
A. I  suppose so.
Q. I  think you have said th a t your understanding  

of it is th a t “ sa fe ty ”  applies to the movement of 
the tra in?

A. Safety  is safety  always.
Q. Is  there  anyth ing  p articu la r in  here about hot 

boxes?
A. I  don’t  know of anything.

By Mr. B radley  : ^

Q. You d id  not say th a t th a t only re fe rred  to 
safety in the operation  of tra ins, did you ?

A. T hat re fe rs  to everything, I  think.
Q. T hat is your in te rp re ta tio n  of it ?
A. Yes.
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Mr. B rad ley : I  will offer th a t in  evidence for 
these two rules.

Mr. W atk ins: The rules are  stenographically 
taken there, you read them and he took them.

Q. Now, the operation of th a t tra in  a t Camden 
a fte r the hot box was discovered, tha t was not 
especially dangerous, was it?

A. W e can ’t tell how dangerous they a re  until the 
car inspector sees them.

Q. B ut is it your custom to continue running’ 
them ? .. . . b

A. W e have a rule to go by about tha t 
Q. W hat is it?
A. K eep going a t a slow ra te  of speed a fte r we 

discover them until they stop blazing, then when 
they stop blazing, then we set them out, or do the 
next best thing, w hatever there is to be done.

Q. A nd in your opinion it was a safe course to 
follow to continue running th a t tra in  tha t night 
until you got to Camden?

A. W e did not consider it dangerous, no, because 
it s ta rted  to blaze so fa r  up the road and it takes 
quite a long while to get them hot enough to burn 
off 0 1  cause any damage, according to your speed.

Q. W here was the first place you observed that 
hot box?

A. The first place was M agnolia th a t I  smelled 
the smoke.

Q. A t th a t time Mr. Ram sey was on the back p lat-
form  w ith you?

A. He and I  both, yes.
Q. T hat is the tim e you located it, w asn ’t it, when 

you were on the back p la tfo rm ?
A. T h a t is where we figured on it being on the 

re a r car, yes.
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0. When you were oh the back platform ?
A. Yes.
Q. T hat is before you went to the front?
A. Yes.

By Mr. W atk ins:

Q. Now, you figured it being on th a t car, but you 
w eren’t positive?

A. You couldn’t tell ju s t exactly, no; but you can j q  
come w ithin------

Q. But you can guess ?
A. Yes, sure.
Q. Then it is necessary fo r somebody to keep 

watching th a t hot box to see tha t nothing did happen 
between th a t and Camden?

A. Some one of the brakem en, yes, watches those 
while I  finish up my report.

Q. And as a m a tte r of fact th a t is the work that 
Ramsey was doing? 2 0

A. We always look to the flagman to watch hot 
boxes.

Q. And he was doing it?
A. He was doing it.

J o s e ph  E. Ma u g e r , sworn.

By Mr. B ra d ley : ™

Q. Mr. M auger, where are  you employed?
A. On the A tlantic C ity R ailroad.
Q. In  w hat capacity?
A. Section forem an.
Q. And w hat section of the road  do you have ?
A. I  have section num ber three.
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Q. Of w hat does th a t consist?
A. T hat consists of four miles of track.
Q. W here about?
A. Between Som erdale and H addon H eights.
Q. Does th a t take in Law nside ?
A. T hat takes in Lawnside, yes.
Q. How long have you been employed by the com-

pany ?
A. Thirty-one years.

jo Q. How long have you been employed in your 
p resen t capacity?

A. As a forem an twenty-one years.
Q. A nd you are  called section forem an?
A. Yes.
Q. Now, do you know of the existence of {his in-

te r-track  fence?
A. Yes, sir.
Q. Is  this a s tandard  in ter-track  fence?
A. Yes.

2 Q Q. Do any of these fences have lights on them? 
A. No, sir.
Q. Did you ever know of any fence to have a  light 

on, th is kind of fence?
A. No, sir.
Q. W here are  these fences located?
A. Between the no rth  and southbound track.
Q. You say between, w hat do you mean?
A. Between the two tracks.
Q. Well, w hat distance between?

3Q A. The distance between the two tracks is seven 
foot five.

Q. Now, where is the fence located, in the middle 
or on the side?

A. R ight in the center, yes.
Q. How long is th is fence?
A. W ell, I  should judge th a t fence was some 250 

feet in length.
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Q. A nd you observed th a t fence the day a fte r the 
accident!

A. Yes, sir.
Q. W hat will you say about the condition of its 

repair at th a t time?
A. W hy, it  was in first class repair.
Q. W hy are  those fences put there!
A. They are  pu t there to pro tect the public.
Q. In  w hat respect ? .
A. W hy, from  them  getting  off on the opposite j q  

side of the tra in , to make them use the p latform s in 
place of getting  off—for instance, if the tra in  would 
go south------

By the Court :

Q. Do you know where the lam p is on the south 
side of the railroad?

A. Yes, sir.
Q. How fa r  is th a t away from  the south end of 20  

the fence?
A. How fa r?  1 should judge in  the neighborhood 

of between twenty-five to th ir ty  feet on the south 
side to the end of the fence south. *

Q. Twenty-five or th ir ty  feet?
A. Yes.
Q. W hat is your position?
A. Section forem an.

By Mr. B radley :

Q. Do you have charge of the lights?
A. No, s ir ; the station  agent has charge of the 

lamps there.
Q. Do you have anything to do w ith the lights ?
A. No, sir.



Q. H ave you ever been a t th a t sta tion  a t Lawn- 
side when th a t light was ligh ted!

A. Yes.
Q. H ave you even been there on a  dark  night?
A. Yes.
Q. W ould th a t light throw  a reflection down to 

the edge of th a t fence, the south end?
A. I  should judge it would, th a t fa r, yes; it is 

an open light all around it, it should throw  that 
reflection th a t far.

By the C o u rt:

Q. W ell, you say you would judge, do you know— 
did you ever experim ent and see?

A. See w hat?
Q. W hether the light------
A. Oh, yes; I  could see, su re ; it would throw a 

light th a t fa r, th ir ty  feet.

By Mr. B rad ley :

Q. Did you ever examine those lights?
A. No, because I  d id n ’t have any charge of them 

to examine them.
Q. Do you know w hat size wick they have?
A. No, I  couldn’t say that, either.
Q. A re they a large light or a small light ?
A. W hy, they are  a  p re tty  large light.
Q. Do you know w hether those lights are kept 

burning all night ?
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Cross-examination.

By Mr. W atkins :

Q. Do you know w hether th a t light was lighted 
this particu lar n ight or no t!

A. T hat is m ore than  I  could say.
Q. Now, Mr. M auger, you say th is fence is about,

250 feet long!
A. Yes, i t  is about 250. \ ()
Q. Is  it  over th a t!
A. Now, I  w ouldn’t  say w hether it was over or 

whether it was less, but there is four lights along 
that fence.

Q. F o u r ligh ts on the s ta tio n !
A. Yes, on the  s tation  platform .
Q. Now, how fa r  beyond the light a t the southern 

end does the fence extend!
A. I  should say th ir ty  feet, between twenty-five 

and th ir ty  feet, and from  the first light. 2 0

Q. According to your judgm ent you place the 
limit of th is light south th ir ty  feet?

Mr. B rad ley : I  object, if  the C ourt please, the 
witness h a sn ’t m ade such a statem ent as th a t;  he is 
im properly pu tting  these words into his mouth.

Q. D idn ’t you say, Mr. M auger, th a t it  would cast 
a light about th ir ty  feet south?

A. In  the neighborhood of th ir ty  feet south, yes, 
sir.

Q, Now, the ligh t is  constructed so th a t it has a 
reflector to throw  the light across the tracks, doesn’t 
it?

A. W ell, i t  throw s the light, you m ight say, three 
different directions, up and down the track  and 
across the track.
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Q* W hat is it p rim arily  pu t there for?
A. I t  is to light up the p latform s and also the 

opposite side of the p la tfo rm  and also the road 
crossing, you m ight say,

Q- 1  am speaking of this pa rticu la r lam p 
A. Yes.
Q. Now, it is pu t there to light the platform ?
A. Yes.
Q. The opposite p latform ?

1 0  s tra igh t across.
Q. How high is it?
A. The lam p—the post you mean?
Q. The lamp itself, the ligh t itself.
A. About eight feet.
Q. How high is th is fence?
A. T hat is four feet six.
Q. T hat is the correct m easurem ent, is it?
A. Yes, in the track.
Q. An iron  fence?

2 Q A. An iron fence.
Q. Now, you say you examined the fence the day 

afte r?
A. Yes, sir.
Q. W hat did you examine it for?
A. W hy, ju s t to see w hether there was anything 

w rong with the fence, and I  found nothing wrong 
a t all.

Q. Hid you examine th is post?
A. Yes, the post I  examined.

3 Q Q- W hat did you find on the post?
A. N othing there of any account.
Q. W hat do you mean by “ any account” — what 

did you find there?
A. N othing on the post; I  haven ’t found anything 

on the post.
Q. Did you find anything on the fence?
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A. I  found along the fence a little  scattering 
blood, yes.

Q. How fa r was th a t from  the post?
A. You m ight say eight or ten feet.
Q. You d id n ’t  see anything on the post itself? • 
A. No, nothing a t  all.
Q. W hat tim e did you make the exam ination ?
A. That was the next day.
Q. Yes, w hat tim e the next day?
A. I  can ’t say exactly; it was in the morning 

about, maybe, ten o ’clock.
Q. Did you see the m an ’s cap and lan tern  there? 
A. No, sir.
Q. How long was the covered station—how long 

is .the station?
A. I  should judge about twelve feet.
Q. Twelve feet?
A. Yes.
Q. Is  th a t the to ta l length of the station  ?
A. Well, now, I  couldn’t tell you exactly.
Q. Well, get it the best you can.
A. I  would say twelve feet.
Q. A nd they have a fence 250 feet there?
A. Yes.
Q. To prevent people crossing from  one platform  

to the other?
A. Yes.
Q. How long is the platform ?
A. The p la tfo rm  is as long as the fence on the 

south s id e ; the n o rth  side it is about, you m ight say, 
150 feet, two hundred.

Q. W hich side now are you speaking of?
A. The south side is the length of the fence.
Q. Now, the north  side th a t is------

Mr. B rad ley : The northbound side.
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Q. On the northbound track  going north?
A. Yes.
Q. Now, th is tra in  was com ing north?
A. Yes.
Q. How long is th a t p la tfo rm  on th a t side!
A. W hy, I  should say 150 feet.
Q. Of which only twelve feet is th is covered 

space ?
A. T hat is the station  p art, yes, sir. 

j(j Q. The res t all open?
A. Yes, s ir ;  all open.
Q. This lam p on the southern end of this station, 

liow fa r  back from  the track  does it stand?
A. On the north  side?
Q. Yes, on the north  side.
A. Over to the south end of this fence?
Q. N orth  side of the station?
A. To the south end of the fence?
Q. No, to the fence.

2 0  A, Oh, well, th a t is about fifteen feet righ t straight 
across to the fence.

N a t h a n  K. E r g o o d , sworn.

By Mr. B rad ley :

Q. Mr. Ergood, where are  you employed? 
A. A tlan tic  City R ailroad.
Q. How long have you been so employed? 
A. On the A tlantic City R ailroad?
Q. Yes.
A. Thirty-one years.
Q. W hat is your position?
A. Forem an carpenter.
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Q. How long have you held tha t position!
A. Thirty-one y ears ; I  have been w ith the com-

pany forty-one years as a forem an.
Q. Now, do you have charge of the construction

of in ter-track fences?
A. Yes, sir.
0 . On this p a rticu la r lin e !
A. Yes.
Q. Did you construct this in ter-track  fence at

Lawnside? |()
A. Yes.
Q. O r was it constructed under your d irection!
A. Yes.
Q. W ill you tell the C ourt and ju ry , please, w hat 

kind of fence it is ; how long, how high?
A. I t  is the P . & R. s tandard------

Mr. W atk ins: J u s t  give an answ er; please an- 
SAver the question.

20
A. W hat was it you asked?
Q, Gro righ t ahead.
A. I said it was a P . & R. standard  in ter-track  

fence—iron  fence.
Q. And it  is the same kind of in ter-track  fence 

they have a t all of the ir stations where they have 
such fences, is n ’t it?

A. Yes, sir, as a general th ing ; there are  some 
few stations over on the other side th a t maybe has 
a more elaborate fence; th a t is the only difference.

Q. And have you the dimensions of th a t fence a t
Lawnside?

A. Yes.
Q. W ill you tell the C ourt and ju ry , please, how 

high th a t fence is and how long it  extends?
A. I t  is four feet nine inches high from  the top 

of the ra il to the top of the fence; I  d id n ’t m easure
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the length, but when we pu t them fences up we tried 
to get them  as near three hundred feet as we could. 
I t  w ouldn’t  quite come out th ree hundred feet on 
account of the panels; we had to e ither make it over 
three hundred feet o r less.

Q. So it is quite near th ree hundred feet?
A. Yes, sir.
Q. Do you know how fa r  the ra ils  a re  a p a r t!
A. Seven feet five inches from  gauge to gauge.

1 0  Q- T hat is from  gauge to gauge; now what do 
you m ean by tha t?

A. T hat is from  the inside ra il of the northbound 
to the inside ra il of the southbound.

Q. A nd those tracks run  parallel, do they!
A. Yes, sir.
Q. Is  th a t the s tandard  gauge?
A. Yes, sir.
Q. Did you have charge of pu ttin g  in those lights ̂
A. No, sir.

2 0  Q- Did you ever observe those lights when thes^ 
are  lighted a t Law nside?

A. Yes, I  have observed them, they are  about like 
we p u t them  up a t all stations.

Q. On the R eading and affiliated lines?
A. Yes.
Q. And was th a t in your opinion a  strong  light or 

a weak light ?

_ Mr. W atk ins: T hat is objected to ; the proof will 
30 «how w hat it is. I t  is not a m atte r of opinion.

Q. W hat kind of a  ligh t is it?
A. Well, we call them  a  box lamp.
Q. How are  they constructed?
A. W e have got a coal oil lam p w ith a No. 2 

burner.
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Q. W hat size is a num ber two burner?
A. Well, it is about w hat is used in an ordinary  

house.
Q. How large is No. 2, do you know in  inches?
A. No, I  suppose the base of it is about the size 

of tha t there ink-well there, the base of the globe.
Q. About four inches?
A. No, it  a in ’t four inches, about, I  should say 

two and a half, from  two and a ha lf to three inches 
would cover it anyhow. |()

Q. Now, there w asn’t any light on this in te r-
track fence?

A. No, sir.

By the C ourt:

Q. How fa r  is the end of the fence, the south end 
of that fence from  the—you have got, a map there, 
haven’t you?

A. Yes, but it doesn’t show w hat you want, 1 
don’t think. This is a cross-section, here is the 
fence, there is the southbound inide rail, and here 
is the northbound inside rail.

Q. Now, w here is the lamp lighted?
A. The lam p should be back here fu rther.
Q. How fa r  would that be away from  the south 

end of th a t fence?
A. About tw enty or twenty-five feet. There is a 

street crossing th e re ; th is here fence s ta r ts  righ t 
on the line of the street crossing here, and the sta- 
tion is about, I  would suppose, severity-five feet 
north  of the end of this fence.

The C o u rt: W ell, get those facts out, please.
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B y Mr. B rad ley :

Q. How long have you had experience in building 
in ter-track  fences fo r the A tlantic C ity Railroad 
Company?

A. A bout th ir ty  years.
Q. I t  is not custom ary to pu t any lights on those 

fences, is it?
A. No.

1 0  Q- H ave you ever observed any of the inter-track 
fences on any o ther ra ilroads?

A. Yes, on the Pennsylvania and over on the 
R eading system.

Q. W ell, have you seen lights on them?
A. No, never saw lights on them.
Q. There are  no lights on any of them  th a t you 

ever saw?
A. No, never saw  any, no.

2 0  C ross-exam ination.

By Mr. W atk in s :

Q. You have seen those fences, though, where the 
lights of the surroundings have p lain ly  indicated 
them some distance down and up the tracks, haven’t 
you, electric ligh ts and so on?

A. Oh, where they have electric lights on the p la t-
form s, yes.

3 Q Q* Now, th is p la tfo rm  only has a small ordinary 
house burner, lam p burner ?

A. Yes.
Q. A  coal oil lam p a t that, is th a t righ t?
A. Yes.
Q. This fence is  th ree hundred fee t long?
A- Yes, s ir ;  about that.
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Q. How long is the p latform , the no rth  p latform ?
A. I  d id n ’t m easure that.
Q. Now, you can give us a good idea, a m an in 

your business.

Mr. B rad ley : I  object, I  think it is im m aterial 
how long th is p la tfo rm  is ; I  don ’t see th a t th a t has 
anything to do with the case.

The C ourt: I  think it is p roper cross-examina- 
tion.

(Exception noted fo r the defendant.)

A. I t  ought to  be about 150 feet.
Q. J u s t  about h a lf as long as the iron  fence?
A. Yes, the idea is, th is here fence, you know------
Q. I  d o n ’t care anything about the idea. The 

platform  is ju s t about ha lf the length of the iron 
fence? of)

Mr. B rad ley : On which side? 1  object; he h a sn ’t 
specified which side.

Mr. W atk ins: Yes, I  did, in  the last question.

The C ourt: On the north  side.

Q. Now, you know where the covered p a r t  of the 
northbound station  is, do you, at Lawnside? About 
how much of the p la tfo rm  does th a t cover?

A. Oh, it  covers about five feet to the back edge of 
it.

Q. A bout five feet?
A. Yes, som ething like th a t; tha t is the overhang 

of the roof, you know.
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Q. Only about five feet of it?
A. Yes.
Q. And how fa r from  th a t south end of tha t cover 

i s  this lamp, th is coal oil lamp th a t you are speak-
ing o ft

A. W ell, I  should say it was about seventy-five 
feet from  there to the end of the fence, and the lamp 
is about twenty-five feet from  the end in, so it would 
be about fifty feet.

Q. Be about fifty feet from  where, now?
A. F rom  the station, from  the end of the station, 

as the station is about— 1  th ink the station  is about 
tw enty feet long and about sixteen feet wide,

Q. And the end of th is iron fence is about fifty 
feet, you say, from  the end of covered northbound 
sta tion  p latform ?

A. A bout seventy-five.
Q. A nd the lamp, according to your estimate, is 

about how fa r  from  the station, from  the covered 
p a rt?

A. Well, about fifty feet.
Q. F if ty —have you ever m easured it?
A. Never m easured it.
Q. Now, you put it a t fifty feet, is th a t right?
A. Yes, th a t is the best of my knowledge without 

m easuring it, from  my recollection.
Q. There is no question about the fence being 

three hundred feet long?
A. The fence?
rT_
The C ourt: How fa r  does he say the end of the 

fence was from  the lam p ?

Q. How fa r  would you say?
A. From  the lam p, about twenty-five feet.
Q. You say this fence was three hundred feet 

long?
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A. I  say we tried  to get it as near th ree hundred 
as possible.

Q. You think you got it p re tty  close to it?
A. I t  is about 285 to 300 feet long, in between 

those two figures.
Q. I t  is not less than  285 ?
A. No.
Q. N or m ore than  th ree  hundred?
A. No.
Q. Now, you spoke of it as a box lam p; w hat do, j{) 

you m ean by a  box lam p?
A. W ell, it  is a  lam p th a t is pu t on a p o s t; it has 

a bracket on like th a t w ith a  shelf on here, and this 
here is a  box lam p with a tin  back here and glass on 
three s id es ; th is lam p is pu t inside here to keep the 
wind from  blowing it out, and in back of it is the 
reflector.

Q. Does it have a reflector on it ?
A. Yes, as a general thing.
Q. W here are  the reflectors on it? 20
A. On the back.
Q. Do they extend out beyond the back?
A. They are  about th a t big in d iam e te r; you know, 

they couldn’t  extend out beyond the back.
Q. A re they s tra ig h t reflectors, righ t s tra igh t 

back, or do they come out on a curve?
A. They are  dished, like a dish.
Q. Concave?
A. Yes.

30
By Mr. B rad ley :

Q. You said the fence w as four feet nine inches?
A. Yes.

fence, a t the tim e of the accident, how high was tha t?
Q. This post on the extrem e south end of the
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By Mr. W atk ins:

Q. Do you know when the accident occurred?
A. Yes, occurred October 30, 1917.
Q. Sure of that?
A. Yes, tha t was four feet th ree inches.

By Mr. B radley  :

IQ, Q. How do you account fo r th a t only being four 
feet th ree inches instead of being four feet nine 
inches?

A. W ell, th a t ornam ent there had gotten  off some-
tim e before that.

Q. The ornam ent had gotten off?
A. Those were riveted on there or screwed on; 

somehow tha t got off.
Q. I t  is an ornam ental ball, isn ’t  it ?
A. Yes.

OA Q. A nd th a t extends up  six inches higher?
A. Yes.
Q. So at the tim e of th is accident it was only four 

feet th ree  inches high, tha t post?
A. Yes.

By Mr. W atk ins:

Q. You say there  was a ball on the southern end of 
this?

3 Q A. Yes, on top.
Q. W hat kind of ball was tha t ?
A. W ell, it was a ball about—it was a  cast iron 

ball about 2 y2 inches in d iam eter, w ith kind of a 
neck to it, a shoulder; th a t screwed on to this here 
tee, th a t form ed the post, the top of the tee that 
form ed the post.
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Q. W hen did you m iss this ball?
A. Oh, th a t has been m issing------
Q. Of your own knowledge now we are  speaking.
A. W hat say?
Q. W hen did you miss it—w hen.did you know the 

ball was off there ?
A. I  don’t ju s t remember, i t  was off at th a t time, 

though.
Q. You can rem em ber exactly the date when this 

accident took place?
A. I  can rem em ber tha t, because th a t has been 

brought up so often.
Q. W hen was the la s t tim e it was brought up ?
A. The last time?
Q. Yes, so th a t you fixed the date?
A. A couple of weeks ago.
0  Now, when was th is ball knocked off or tell 

off the fence?
A. This ball was off before this man was hit.
Q. How do you know it?
A. Because a person told me about that.
Q. Oh, th a t is the way you know that?
A. Yes.
Q. W hen did you see it a fte r  the accident?
A. Oh, I  saw it quite frequently.
0 . Yes, when was the first tim e a fte r the acci-

dent?
A. I  couldn’t tell you ju st exactly when the first 

time was?

Mr. B rad ley : I  object; it doesn’t seem to me the 
question is  in te lligen t; I  don’t know w hether he 
means when did he see the fence or when did lie see 
the ball. He said  the ball was taken off before the 
time of the accident; I  suppose the a tto rney  is re-
ferring to the fence.

10

20

30
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Mr. W atk ins: He said some one told him that, 
and I  have asked him when he saw the fence before 
the accident.

A. I  look a t this fence every tim e I- go along 
there, and 1  go along a t this place different times.

Q. T hat is as definitely as you can pu t it?
A. Yes.
Q. Now, did th is ball tha t was on the post extend 

I a  over the fence any?
A. No, sir.
Q. How wide is the fence ?
A. Two and a ha lf inches.
Q. How wide is the ball?
A. Two and a half inches.
Q. T hat is, how much higher than  the fence, it-

self?
A. W hat, the ball?
Q. Yes.

2 q  A. A bout six inches.
Q. A re there more than  one of these on ; he fence ?
A. T here is a post every eight feet and a half and 

there  is a ball on every one of them.
Q. T h a t extends up about six inches above the 

top of the fence?
A. Yes.
Q. Now, w hat is the distance between this fence, 

if you know, and the lower step of thé caboose you 
re fe rred  to?

3 0  A. A bout tw enty inches.

By Mr. B rad ley :

Q. W hat is the distance between the second step 
and the in ter-track  fence?

A. Twenty-seven inches.
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Hen r y  S, H e ppe l m a n , sworn.

By Mr. B ra d ley :

Q. Mr. H eppelm an, where are  you employed?
A. U nited S ta tes R ailroad  A dm inistration  w ith . 

jurisdiction over the Philadelphia  and Reading and 
affiliated lines.

Q. And is the A tlantic C ity line one of the affiliated

linf -  IjO
A. res .
Q. W hat position do you hold?
A. General car inspector.
Q. And as general car inspector, do you know 

anything about hot boxes or hot journals?
A. We come in contact w ith them  every day.
Q. F o r how long have you been in contact w ith 

them?
A. F o r the past three years, th ree years and a

half. go
Q. And w hat have you to say in reference to the 

cause of hot boxes?
A. There are  m any causes attribu tab le  to hot 

boxes; some of them  are  preventable and a g reat 
many are not.

Q. W hat a re  some of the causes?
A. Some of the preventable causes would be in -

sufficient lubrication, packing and so forth , and the 
unpreventable causes are  packing getting  under the 
bearing—foreign m atte rs  getting  under the bear- 
ing.

Q. How would foreign m a tte rs  get under the b ea r-
ing?

A. W hy, it works this way, up through the pack-
ing, the foreign substances, and also foreign sub-
stances, which m ay be in the bearing  itself, in the

New Jersey State Library
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m anufacture of the bearing-, which cannot be de-
tected in the m anufacture, tha t is, in the m etal itself; 
also from  linings cracking and bearings breaking.

Q. Then from  your experience the m ere existence 
of a hot box is not negligence?

A. No, sir.
Q. Do you know w hether a  jou rnal has been de-

vised th a t will not become hot?
A. I  wish it were.
Q. I  understand  you to say you wish it were, but 

will you ju s t answ er?
A. No, sir.
Q. You don ’t know of any such th ing in ra ilroad-

ing, do you, as a jou rnal th a t will not become hot?
A. No, sir.
Q. W hat experience did you have in the last year 

or two in a ttem pting  to p revent hot journals?
A. W hy, on the A tlantic C ity road  in particu lar?
Q. Yes.
A. W e have made w onderful strides tow ard pre-

venting them, and w ith all the atten tion  th a t we had 
given them, w ith the best men on the system, not 
only on the A tlan tic  C ity R ailroad, bu t the entire
P. & R. lines, I  consider the men on the A tlan tic  City 
R ailroad as com petent as any, and w ith them  all we 
have hot boxes. W e have also had, I  m ight add, rep-
resentatives of the oil experts w ith us, and they 
w orking in conjunction w ith m yself and the men, we 
have had them  nevertheless, w ith the best pos-
sible—

Q. A ccording to your experience in some in-
stances they are  unpreventable?

A. Yes.
Q. In  other words, where o rd inary  car inspection 

would not reveal th a t shortly  thereafter, there would 
be a hot box? .
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By the C ourt:

Q. A re there serious consequences flowing some-
times from  a hot box!

A. I f  they are  le t go too lo n g ; they have to be 
looked after. A  hot box will develop a t tim es g radu -
ally ; a t tim es it w ill develop very  suddenly.

Q. W ell, in other words, when the hot box arises, 
somebody has got to be on the job, to look a fte r  i t !

A. R epairs have got to be made to the car. j ()

By Mr. B radley :

Q. A re there any standard  plans fo r the building 
of cabooses on your line?

A. Yes, sir.
Q. H ave you such plans w ith you?
A. Yes, sir.
Q. A re the cars in use, caboose cars in use, by the 

Atlantic. C ity R ailroad, built in  accordance w ith 20 
those plans?

Mr. W atk ins: I  object; th is  accident occurred 
back in October, 1917.

The C ourt: W ere they a t tha t time?

A. To the best of my knowledge.
Q. H ave you such plans w ith you?
A. Yes, sir. g©

Mr. W atkins: I  object to this testim ony unless it 
is shown th a t these plans conform  to the cars tha t 
were then in use, and the car in question.

Q. How fa r  back does your experience go w ith 
these plans?
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A. Oh, this plan lias been in existence since 1899.
Q. W ere you in the car shops where these cars are 

built?
A. Not directly, I  have outside supervision, but 

previous to this I  was in  the mechanical departm ent 
where p lans fo r the cars were made.

Q. Do you know as a m a tte r of fact w hether or 
not the cars, caboose cars, in use on the A tlantic City 
R ailroad  in 1917, were built in accordance with that 

1 0  plan?
•A. To the best of my knowledge.

Mr. W atk in s : W hy do you qualify it, to the best 
of your knowledge?

Mr. W atk ins: I  ask tha t the answ er be stricken 
out.

Mr. B ra d ley : I  think it can go in for w hat it is 
20  worth.

The C o u rt: T hat is the best th a t anybody can 
testify , to the best of the ir knowledge and belief.

Mr. W atk ins: No, I  w ant to take an exception to 
th a t; lie is here as an expert; he has not shown how 
he gained this knowledge, w hat kind of cabooses 
the A tlantic City R ailroad Company had in 1917.

-2Q The C o u rt: You m ay cross-examine.

Mr. W atk in s : He is here as an expert, you know.

The. C ourt: You m ay cross-examine him if you 
are  not satisfied.
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By Mr. W atk in s :

Q. Well, w hat do you m ean when you say to the 
best of your knowledge— do you know anything 
about it?

A. Yes, but I  cannot te stify  to th is actual car when 
this accident happened; I  d id n ’t  check the actual 
car w ith th is plan, but I  have checked sim ilar cars 
many times.

1 0
By Mr. B ra d ley :

Q. Well, are  the cars the same type, these caboose 
cars?

A. Yes, sir, w ith the exception th a t th is gig top 
has been revised and made wide, bu t this low er step 
arrangem ent is exactly the same fo r every caboose 
on the P . & R. and the A tlan tic  City R ailroad.

Mr. B rad ley : I  offer th a t in evidence. ^

Mr. W atk in s : I  object to this, because this man 
lias not qualified as an expert and is giving testi-
mony about a m atte r th a t he h a sn ’t examined a t all.

The C ourt: The objection is overruled.

(Exception noted fo r the plaintiff.)

Mr. W atk ins: I f  your object is simply to show 
that th is caboose is like all other cabooses I  will ad- 
m it that.

Q. W ill you give me the distance on these plans 
from  the top of the ra il to the second step ?

A. 30 5 /8  inches.
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Q* A nd w hat is the distance from  the edge of the 
second step to the in ter-track  fence if the inter-track 
fence were located in the center of these two tracks 
which are seven feet five inches ap art?

A. A bout twenty-five inches.
Q. A nd liow wide is th a t second step?
A. Seven and a half inches.

The C ourt: W hat would be twenty-five inches?

Mr. B radley : F rom  the edge of the second step, 
the near edge, to the center of the in ter-track  fence. 
T hat is where he was found sitting. Now, the wit-
ness has testified tha t step is seven inches and a 
half wide, so it would be a distance from  the fa r  side 
of the step, the inside side of th a t second step, to 
the in ter-track  fence, if the in ter-track  fence were 
located in the center, of 32y2 inches; in o ther words, 
if a man was leaning back firmly seated on that 
step, his body could not have come in  contact with 
the in ter-track  fence a t all unless it was at least 
32!/2 inches.

The W itness: Yes.

Cross-exam ination.

By Mr. W atk ins:

Q. You say leaning back; what do you understand 
leaning back on the step ?

A. I  d id n ’t  say that.

The C o u rt: Suppose he was leaning forw ard 
looking as they say he was in th is case, for this hot 
box; now, how fa r  would he have to lean to come 
in contact with the fence?
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A. According' to the figures we have, if  he was 
sitting tigh t up against the back of the second step 
he would have to lean over from  the back of tha t 
step 32y2 inches until he struck the fence.

By Mr. W a tk in s :

Q. Now, suppose he w asn ’t sitting  tigh t back, sit-
ting out on the edge of the second step?

A. I t  depends on how m any inches from  the back | q  
of the s t e p ------

Q. Well, how m any inches is it?
A. The second step? Seventeen and a half in -

ches.

The C o u rt: W hat is the distance between the first 
step and the fence?

A. Seventeen and a half inches.

By Mr. W atk ins:

Q. Now, the first step is seventeen and a half in-
ches from  the fence, is th a t right?

A. Yes.
Q. The second one is how fa r  from  the edge of 

the step ?
A. Seven and a half inches more, or twenty-five 

inches.
Q. Now, what is the conseq'uence of a hot box to 

a car—w hat will i t  do to it?
A. I f  i t  is left go before necessary repairs  are 

made the extrem e consequence would be the burning 
off of the journal.

Q. Suppose it was on a tra in  running along at 
th irty  miles an hour, w hat would the consequences
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of a  hot box, w ithout going on, as you have said, 
with rep a irs ; w hat m ight happen as the conse-
quence of a  hot box on a ra ilroad  engine ?

Mr. B rad ley : I  object; I  don ’t  see th a t what 
m ight happen has anyth ing  to do w ith this case.

The C ourt: W hat would be the probable conse-
quence.

Mr. W atk in s : T hat is ju s t w hat I  am asking, it is 
only another w ay of asking i t ;  i t  requires the same 
answer.

A. I f  the tra in  is continued w ithout repairs, as I 
have said, there  is a probability  of the journal be-
coming so hot th a t it would burn  off

Q. W ell, is< th a t all?
A. T hat would allow the truck to come down the 

2 q  p robability  of a derailm ent.
Q. Well, if  the truck came down it  would be be-

yond a probability—it would be alm ost a  certain ty  
w ouldn’t it?

A. I t  has occurred th a t it h a sn ’t  been a derail-
ment.

Q. W hat say?
A. I t  has already  occurred w here it has not been 

a derailm ent.
Q. I  say, outside of your expert knowledge of

30 i*are occas^ons I  say;r th a t is the n a tu ra l result, isn ’t  
it?

A. Npt in  every case.
Q. No, no t in every case, but th a t would be the 

n a tu ra l result?
A. I  couldn’t  say tha t.
Q. Do you m ean to say it would be an unnatural 

one?
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A. I  couldn’t say that.
Q. Do you w ant the ju ry  to in fer th a t if the axle 

was burned off and came down to the ground tha t 
natu ra lly  it would not cause a derailm ent?

A. No, I  w ouldn’t say that.
Qf Or na tu ra lly  it would cause a derailm ent?
A. Probably  it would.
Q. So. tha t they require careful watching, careful 

attention!
A. Yes. IQ

By Mr. B rad ley :

Q. You don ’t consider running seventeen miles or 
thereabout w ith a jou rnal in this condition was nec-
essarily  dangerous, do you?

A. Not from  the testim ony which I  have heard  as 
to the condition of th is box.

Mr. W atk ins: No, tha t is not an answ er to the 
question.

(Question repeated.)

A. Not in the condition th a t the testim ony has 
given.

By Mr. W atk in s :

Q. You don’t consider i t  dangerous to run  along 
with a  hot box flaming up and burning up, eh?

A. I  do, yes, sir.

(A t this point a recess was taken until Tuesday, 
December 2, 1919, at 10 o ’clock A. M.)
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Woodbury, New Jersey, 
December 2, 1919.

TRIAL OF TH E CAUSE RESUM ED AT 
10.15 A. M.

Hen r y  S. K e ppe l m a n , recalled.

10 By Mr. Bradley:

Q. Mr. Keppelman, a t my request did you meas-
ure cab No. 10009?

A. Yes, sir.
Q. And what did you find, in reference to the plans 

of cabs introduced in evidence yesterday and 
marked Exhibit D l?

A. I  found—I checked the steps and the widths 
20 anc  ̂ the grab-irons and found them to conform to 

the figures represented in the plan, with very slight 
variations which would occur in ordinary freight 
ear construction.

Q. You say slight variations?
A. Q uarter to half an inch, with the exception of 

the height of the steps and platform  from  the rail, 
which was about one and three-quarter inches lower 
than the plan.

Q. W hat do you attribute that to, if anything?
30 is attributed to the car in going down on

its springs, etc., which we are allowed a variable of 
about two inches.

Q. And this comes within the variable?
A. Yes, sir.
Q. W hat was the distance from  the bottom step of 

tha t car, the edge of the bottom step of that car, 
to the inter-track fence?
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A. Seventeen and one-half inches.
Q. And what is 'the height of those steps, the bot-

tom steps, from the track?
A. The height from the top of the first step to 

the top of the rail ?
Q. Yes.
A. Nineteen and seven-eighths on one end and 

nineteen and five-eighths on the other end. That is 
explained in this manner : If  the cars shifted again, 
those figures may just be reversed. gp

Q. You attribute i t  to what?
A. I t  is on its springs and will take a different 

position due to the shifting. Any car, passenger or 
freight, will do that.

Q, How high would tha t first step be from the 
ground?

A. I  couldn’t  tell you.
Q. And how high is the second step, the second 

step from the track?
A. Twenty-nine and one-eighth on one end and 20 

twenty-eight and seven-eighths on the other, a dif-
ference of a quarter of an inch.

Q. And how fa r  is the distance from  the edge of 
the second step to the inter-track fence ?

A. Twenty-five inches.
Q. How wide is that step?
A. Seven and one-half inches.
Q. This car was a stock car?
A. This car tha t 1 measured was a cabin car.
Q. And it  is one of the stock—I didn’t mean stock 30

A. Standard. 
Q. Standard? 
A. Yes, sir.
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Cross-examination.'

By Mr. W atkins:

Q. When did you make the measurement of this 
car?

A. Last evening.
Q. W hat time last evening?
A. Between 11.30 and 12.30.

10 Q* Where was the car?
A. A t Bulson Street, Camden.,
Q. W hat was the number of the car?
A. 10009.
Q. 10009?
A. Yes, sir.
Q. Atlantic City Railroad car?
A. Yes, sir.
Q. Now, did you measure the distance from the 

floor of the second step to the ground?
20 A. We measured the—no, sir.

Q. Don’t know how high that was?
A. We measured the height from the — —
Q. I am asking you if you measured the distance 

from the floor of the second step to the ground. You 
say you didn’t?

A. No, sir.
Q. Did you measure the height of the risers?
A. Yes, sir.
Q. W hat was the height of the riser between the 

30 first and second step?
A. Nine and one-quarter inches.
Q. In  your measurement from the second step to 

the fence, the car was where? In  the yard a t Cam-
den, when you saw it?

A. Yes, sir.
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Q. Then it, of course, couldn’t be Lawnside! The 
measurements were not taken as the car stopped 
at Lawnside? No connection with the fence?

A. No, sir. In that connection I  took the figures 
for the fence, of the gauge of the inside tracks, being 
seven feet five inches.

Q. You d idn’t go there to make the actual meas-
urements ?

A. Not for the fence. I  used the figure which was 
given yesterday. ¡0

Q. Ju s t answer the question. Don’t volunteer. It 
isn ’t an answer a t all. That is the great trouble with 
these people. Now, what was the last question? 
(Question repeated.) Your answer is what?

A. Not to Lawnside.
Q. Now, in measuring the distance from the sec-

ond step to the fence, where did you take the meas-
urement from? From  what part of the step?

A. Second step ?
Q. Yes. D idn’t you give the measurement as gQ 

twenty-five inches ?
A. Yes, sir. I  used the figures as given in the 

testimony yesterday, of seven feet five inches.
Q. I  say, where did you measure that from, from 

the car, from  the standpoint of the car?
A. From  the outside of the first step to the out-

side of the second step.
Q. From  the outside of the first step ?
A. To the riser of the second.
Q. I  am not asking about the riser. You were 30 

given the distance from .the second step to the fence, 
you say?

A. Yes, sir.
Q. W hat p a r t of the second step did you make 

this measurement from, the outside òr inside ?
A. The outside.
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Q. Outside?
A. Yes, sir.
Q. That was from the extreme edge of the second 

step?
A. Yes, sir.
Q. Now, measuring from the inside of the second 

step, how fa r would that be from the fence, as you 
understand it?

A. That would be back a t the riser, the inside, 
IQ thirty-two and a half inches.

Q. And you can’t tell us from your plan the height 
of the second step from the ground?

A. No, s ir; our plans are all made as heights from 
the top of the rail.

Q. W hat was the height of this second step from 
the top of the rail ?

A. Twenty-nine and one-eighth on one end, twen-
ty-eight and seven-eighths on the other.

Q. This is the front end?
2q  A. Not necessarily.

Q. Measuring on the front end of the ear?
A. The car may have been turned.
Q. Taking the car as you found it in the yard, 

what was the front?
A. Twenty-eight and seven-eighth to the second 

step.
Q. And the rear was what?
A. Twenty-nine and one-eighth.
Q. Does the use of a car make any difference as 

to that?
A. Yes, sir.
Q. Does the height from the rail decrease or in-

crease as the continued use of the car goes on?
A. I t  decreases.
Q. Gets less?
A. Yes, sir.
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Q. So then it is safe to infer that a car which had 
been in use for two years, the height had decreased ?

A. Yes, sir.
Q. Now, how fa r is the tt>p of the rail from the 

ground!
A. I  couldn’t tell you that.
Q. Don’t yon know that?
A. No, sir.
Q. Have you given the width of the step! You 

have given the height. Now, have you given the pg 
width of it?

A. Seven and one-half inches.

Re-direct examination.

By Mr. Bradley:

Q. How long are those steps?
A. Do you mean between the body of the car 

and the outside edge of this step ?
Q. You said the step was seven and one-half *** 

inches wide. How long is the step? ’
A. Between the body and the in-sill there are twen-

ty-two inches.
Q. W hat is the distance from the gauge line of 

the west rail of the northbound track to the outside 
edge of the first step?

A. I  will have to figure that. Twenty-four and 
three-quarter inches.

Q. Now, the distance from the gauge line of the 
west rail of the northbound track to the outside edge 
of the second step?

A. Will you repeat that?
Q. (Question repeated.)
A. Seventeen and one-quarter.
Q. Seventeen and one-quarter?
A. Yes, sir.
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Re-cross examination.

By Mr. W atkins:

Q. The steps extend out over the rail, do 'then 
not?

A. Yes, sir.
Q. How fa r does the first step extend out beyond 

the rail?
A. Twenty-four and three-quarters inches.

The Court: I t  extends over the rail?

Mr. W atkins: Yes.

The Court: And how near is that to the fence?

Mr. W atkins: He has testified to that, I  believe, 
seventeen and one-half inches.

Q. Now, the second step, how fa r  does that ex-
tend beyond the rail?

A. Seventeen and one-quarter.
Q. Seventeen and one-quarter inches?
A. Yes, sir.

The Court: W hat do you mean, seventeen and 
one-quarter inches?

Q. I t  extends out beyond the rail. You under-
stand the question?

A. Yes, sir.

The C ourt: In  other words, the width of the car 
is greater than the width of the rail.
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Q. Now, the top or the platform  of the car, what 
is the dimension of that?

A. Sixty-two and one-half inches.
Q. And what is the dimension? Have you meas-

ured the dimensions of the ordinary box car, freight 
car?

A. I  am fam iliar with it.
Q. W hat is the width of the ordinary box freight 

car?
A. They vary between nine and nine feet six. j a  

Some are narrower.
Q. You have these others in inches. Now, le t’s 

get this down in inches. Nine feet would be one 
hundred and eight inches?

A. One hundred and eight inches.
Q. That is about the minimum?
A. That is about the average.
Q. One hundred and eight inches ?
A. Yes, sir.
Q. So that the ordinary box car would extend out 20 

farther about forty-six inches more than the top or 
platform of the caboose?

A. I t  would be divided, sir.
Q. I  mean the total, the difference between sixty- 

two and one hundred and eight?
A. Yes.

Mr. Bradley: That wouldn’t be the extension on 
the side. I t  would be the total of both.

Q. That makes the total of how much?
A. Forty-six inches difference.
Q. That divided would be twenty-three inches on 

each side?
A. Yes, sir.



144 Henry S. Heppelman—Re-cross

Q. So that the box car, the ordinary freight box 
car, would extend out beyond the top platform —we 
will call it the platform —you understand what I 
mean ?

A. Yes, sir.
Q. Would extend out twenty-three inches beyond 

that platform !
A. On an average.
Q. You have given us what you think is the mini- 

IQ mum of the box car m easurem ent!
A. Minimum; yes, sir.
Q. Do they run from one hundred and eight inches 

on to greater!
A. To about ten feet.
Q. To about ten feet!
A. Yes, sir.

The Court: Does it appear in the case that at 
the beginning of the fence there is an iron post at 

20 both ends!

The Court: Where did one of the witnesses say 
blood was!

Mr. W atkins: At the southern end.

The Court: The first witness said there was 
blood on the post at the southern end!

™ Mr. W atkins: Yes, sir. .A nd  another witness 
said he didn’t see any blood on the post but a short 
distance from the post there was blood on the rail, 
on the railing of the fence.
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J os eph  E. Ir e d e l l , recalled.

By Mt . Bradley :

Q. Now, Mr. Iredell, do you know the number of 
the caboose in which you were working that night?

A. 10009.
Q. Now, do you know about how tall a man Mr. 

Ramsey was?
A. Six feet one inch. jq
Q, Did Mr. Ramsey ever have occasion, that yon 1 

observed, to notice hot boxes on the train?
A. He did.
Q. He had a great many hot boxes?
A. Several, yes, sir.
Q. Well, how many would you say, a hundred?
A. I  wouldn’t like to state any number, because 

we have them frequently.
Q. Very frequently?
A. Yes. go
Q. And you had seen him watch hot boxes from * 

this caboose before, or a caboose?
A. Yes? sir.

Cross-examination.

By Mr. W atkins:

Q. Mr. Iredell, how fa r is Magnolia from Lawn- _ 
side?

A. Why, about a mile. ^
Q. And is there a curve between Magnolia and 

Lawnside ?
A. Yes, sir.
Q. Is  that what you would call a big curve or a 

small one ?
M  I t  is not a very heavy curve, no.
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Q. How fa r is that from Magnolia, coming north, 
this curve? ' f

A. About two-thirds of the way, I imagine, two- 
thirds of the way.

Q. Two-thirds of the way to Lawnside? And how 
fa r does that curve extend?

A. Well, I don’t know the length of the curve. It 
isn ’t a very long curve.

Q. This car 10009 had been in constant use since 
1 0  tlie night of the accident ?

A. 1 can’t answer that. I haven’t been on that 
job since last spring.

The Court: Does he say which way the curve 
was?

Mr. W atkins: I said coming north*

The C ourt: Did the witness say which way the 
2q  curve was ?

Q. Describe this curve.
A. It swing to the right—to the left, rather.
Q. To the left?
A. To the left.
Q. Which side was this hot box on?
A. On the left.

Re-direct examination.
30

By Mr. Bradley:

Q. You say it is on the left side and that was the 
next journal to the caboose? •

A. Yes, sir.
Q. And if that curve went to the left, consequent-

ly you could see ahead farther towards this fence?
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A. Yes. The curve doesn’t run to Lawnside, 
though. I t  ju st ------

Re-cross examination.

By Mr. W atkins:

Q. When you went in the caboose and sat down 
to make up your report, after you and Ramsey had 
been watching for this hot box, you say it was a 
dark night?

A. Dark, yes, cloudy.
Q. Dark, cloudy night, and about somewheres 

around ten .0 ’clock at night ?
A. I t  was before ten.
Q. I t  couldn’t have been—from your former tes-

timony, about how long before ten?
A. The accident happened?
Q. You say you had reached Lawnside?
A.' About 9.25. n()
Q. Was there any flame from the box when you 

went in and sat down ?
A. I  d idn’t see any.
Q. Did you see any smoke?
A. You could see the smoke when the light of 

Magnolia platform —you could see the smoke just a 
little. .

Q. A fter you got by the light, you just saw the 
smoke a little, and then after you got by the light 
011 Magnolia platform  you couldn’t see the smoke, 
lost sight of it, is that right?

A. Couldn’t  see the smoke, that is right.
Q. And then as fa r  as the rest of the distance 

and as fa r  as you know, i t  was a m atter of smell?
A. Until the fire broke out.
Q. Do you know where the fire broke out?
A. I didn’t see that.
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The Court: Was it a matter of smell ? Was not 
Ramsey required to look for the smoke?

The Witness: Watch for the fire. After we saw 
the smoke, we watched for the fire to break out.

The Court: Did you know where the smoke was 
coming from?

10 Witness: Couldn’t tell at Magnolia which
particular box it was, could see the smoke streaming 
but we couldn’t tell which box it was. It was only 
a small stream of smoke at that.

Mr. Bradley: I f  your Honor please, I want to 
read one or two rules, instead of putting in the book. 
Rule 902, under “ Special Rules,”  page 83, of Phil-
adelphia and Reading Railroad Company and affil-
iated lines, “ Rules of the Operating Department. 
Employees of every grade, are warned to see for 
themselves, before using them, that the machinery or 
tools which they are expected to use, are in proper 
condition for the service required and, if not, to 
put them in proper condition o r see that they are so 
put before using them. The company does not wish 
or expect its employees to incur any risks whatso-
ever from which, by the exercise of their own judg-
ment and by personal care they can protect them-
selves, but enjoins them to take time in all cases to 

oq  do their duty in safety, whether they may a t the 
time be acting under orders of their superiors or 
otherwise.”

Rule 903, page 84. “ All employees of the company 
must devote themselves exclusively to its services 
and must not connect themselves, directly or indi-
rectly, with any other trade or business without per-
mission from the superintendent.”
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Under “ General Notice,“  on page 3, “ To enter or 
remain in the service is an assurance of willingness 
to obey the rules. Obedience to the rules is essen-
tial to the safety of passengers and employees and 
to the protection of property. The service demands 
the faithful, intelligent and courteous discharge of 
duty. To obtain promotion, capacity must be shown 
for greater responsibility. Employees, in accepting 
employment, assume its risks. Employees of either 
company, while working on the line of any other, jq  
will be considered as employees of such company.”

W il l ia m  A. Gr e g o r y , sworn.

By Mr. Bradley:

Q. Mr. Gregory, where are you employed!
A. Agent. 20
Q. Agent where!
A. At Lawnside station, Atlantic City Kail road.
Q. And how long have you been the agent there!
A. Ever since September 22, 3909.
Q. On October 30, 1937, were you station agent?
A. I  was.
Q. Have you anything to do with the lighting of 

the lights there at the station ? /
A. Altogether.
Q. That is under your charge? Do you remember 

the night that Mr. Ramsey was killed?
A. I do.
Q. W hat kind of night was it?
A. Very fa ir night.
Q. W hat have you got to say about the lights that 

night ?
A. About the lights?
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Q. Yes.
A. No. 1 condition, all lit.
Q. Who lit them?
A. I  did.
Q. And whose duty is it to extinguish these 

lights ?
A. I  am.
Q. When do you light the lights?

> A. In  the evening. In  the fall of the year, about 
[0 five o ’clock o r a very few minutes thereafter.

Q- When on the next morning after this accident 
did you extinguish these lights?

A. I  did.
Q. Yourself personally?
A. I  did.
Q. W hat time?
A. The lights were extinguished between six and

6.20.
Q. W itness is shown a light and is asked if this 

2q  is the regulation light which is used at the station.
A. Full regulation.

Mr. W atk ins: Is that the light?

The W itness: I t  is exactly the same. I t  is not the 
lamp.

Mr. W atkins: I  object to the admission of this. 
The original light, the exact light, could have been 

20 brought here as testimony, instead of an imitation 
to be used in evidence in its place. I f  the other one 
eouldn’t have been produced, it would have been 
competent, but it could have been brought here and 
shown to the jury.

The C ourt: Why w asn’t the original light 
brought here?
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Mr. Bradley: W hat light would you want!

Q. How many lights are there at the station f 
A. Four on the platform.

The Court: Where are they located?

The W itness: There are two on the northbound 
track and two on the southbound.

. (v). Are all these lights the same kind of light!
A. All the same kind.
Q. Is there a standard light used there on that 

road?
A. That was the only standard light I  know of, 

the Royal.
Q. Will you examine this light carefully and see 

if that is the kind of light used at the station at 
La wn side ?

A. Exactly.

10

20

The Court: I  think that is evidence, if he says 
it was that kind of light,

Mr. Bradley: I  didn’t want to bring that light. I
didn’t know how long the jury  might want to use it.
I didn’t want to take the lights from the station.

\

The C ourt: Couldn’t you put another light there ? 

The W itness: I  d idn’t  have any extras.

Q. That light didn’t come from that station, did
it? ‘ „ ''

A. No. I t  came from the store house.
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Mr. Bradley: I  will introduce that light in evi-
dence.

Mr. W atkins: My objection is, it is plainly evi-
dent the original light could be produced here a t no 
more inconvenience than this one offered here -as a 
sample of lights. The question has arisen in this 
case and it  is quite im portant as to what kind of 
light was here at the other end of the station, at the 

10 P°st

The Court:* How fa r is Law aside from bore ?

The W itness: Seven miles out from the Point. 
I t  is seven miles from the Point, from K aighn’s 
Point.

The Court: How long would it take somebody 
to get there and bring the light here?

20
Mr. W atkins: In addition, here is a light as 

bright as a new light, bright, silvery reflector, which 
isn ’t a t all the sample of light burning there that 
night.

The C ourt: That would be for the ju ry  to con-
sider.

Mr. W atkins: The objection made by me is that 
3Q isn ’t a proper sample to go by.

Mr. Bradley : I f  you will designate what light 
you want, I  will try  to get it, I  don’t want to bring 
all four lights here.
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The Court: I think it is legal evidence to show 
that the light was of this type, but the light had been 
in use, had it not, a considerable length of time?

The W itness: I t  had.

The C ourt: I t  was an old light ?

The W itness : Yes.

The Court: This is a new light? ®

The W itness: Yes.

The C o u rt: But the old light was of this type?

The W itness: Yes.

Mr. W atkins: If  your Honor admits that, I  will 
ask for an exception. Q

w v

(Exception noted for plaintiff.)

Q. Whose duty is it to clean the lights ?
A. My own.
Q. Your duty?
A. My duty, yes.
Q. How often do you clean the lights ?
A. Every day.
Q. W hat do you do to them when you clean them?
A. Trim  the wicks and clean and see that the out- ^  

side glass cases are so as to make full illumination.
>% Bo you do anything to the reflector ?
A. Reflector? No.

The Court: You say you do nothing to the re-
flector?
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The W itness: Possibly about once every month 
or two months.

The Court: The reflector sometimes gets dull!

The W itness: Not unless the lamp, from my ex-
perience, smokes.

The C ourt: Well, the lamps do sometimes smoke?
10

The W itness: I  try  to keep it down.> .v

The Court: Poes it?

The W itness : I t does sometimes.

The Court: And sometimes it dulls the brilliancy 
of the reflector?

2q  The W itness: I t does.

The Court: So that the reflector is of no account?

The W itness: I t  isn ’t  of any account when it is 
dull.

Q. W hat do you do, if anything, if you observo 
that the reflector is smoky or dull?

A. I  immediately take care of it.
Q. Do you make that inspection every day ?'

5 A. Every day. I  am right there at the station. 
I t  is my duty.

Q. How long has this type of lamp been at the sta-
tion ?

A. I t  is an answer I  couldn’t give, because they 
were there before my time.
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Q. And that particular type of lamp has been 
there, unchanged ——

The Court: How long have you been at the sta-
tion?

The W itness: Ever since September 22, 1909.

Q. And the same type of lamp has been in use
ever since? 10

A. Ever since.

The Court: Was the same lamp in use there?

The W itness: Oh, no, your Honor.

Q. And as to this fence, inter-track fence, how 
long has that been there, to your knowledge?

A. Before my time.
Q. Ever since you have been there? ~
A. Ever since. *7 .
Q. And as to the post on the south end of that 

fence, there is a ball that was missing. Do you know 
how long that ball has been missing?

A. Possibly four or live years.
Q. Did you find a cap and light at this station, or 

along the tracks on the morning of October 31st?
A. I  did.
Q. And where did you find these articles?
A. I  found the cap at the base of the south post 

of the fence, and I  picked the cap up, examined it, 5 
and saw where it had been struck and dented above 
the visor. I  then went over across the way. There 
was one of the lamps with the door open. I  shut 
the door and came back again and was going to go 
into the station to open, when I  happened to see a
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lamp, as I  thought, opposite the toilet on the track, 
northbound track.

Q. How fa r is that from the south end of the 
fence ?

A. Really I couldn’t say. I  have not got the 
measurements, but I  should imagine it would be 
about one Ipmdred feet, maybe two hundred feet.

Q. Is that toward Caipden?
A. Toward Camden, north. Then I  picked the

10 lantern up and went into the station, and immed-
iately called the dispatcher up.

Cross-examination.

By Mr. W atkins:

Q. Bid you show this cap and lantern to Mr. Kee-
gan, one of the railroad employees the next morn-
ing ?

20 A. I  believe I  did. I  won’t say positively. I  know 
I  have shown it to several.

Q. You know Keegan?
A. Yes.
Q. The cap was found right at the base of tbe 

south post?
A. Base of the south post.
Q. Can you fix more definitely than four or five 

years ago when this ball was taken off the postl
A. I  could not.

30 Q. Could you say whether it was done in the past 
two years?

A. I  couldn’t say.
Q. And what are your duties there as station 

agent? You are the station agent?
A. Sell tickets, handle freight, baggage.
Q. Look afte r everything around the station?
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A. Everything' pertaining to it.
Q. W hat time do you go on duty in the morning?
A. Five-fifty.
Q. W hat time do you go off?
A. Six-ten.
Q. In  the evening?
A. In the evening.
Q. So you are not about the station at ten or 

nine o ’clock at night ?
A. No.
Q. Do you know how long the lamp had been in ■ 

use a t the south end of the platform?
A. Couldn’t say.
Q. Do you know whether it had been in use a year 

or not before the accident?
A. Couldn’t say.
Q. You understand the lamp I mean, the south 

end of the station on the northbound side ?
A. On the northbound track.
Q. Do you know how long the light had been on A 

the south end of the southbound station? ■
A. Don’t understand you.
Q. How long that particular light had been there 

on the end, the south end of the southbound track?
A. I really couldn’t tell you.
Q. You don’t know that?
A. No, sir.
Q. Now, how long is that fence between the tracks?
A. Couldn’t say.
Q. How long is the covered part of your station? »_ 
A. W hat do you mean ?
Q. Say, on the side going by the station on that 

side.
A. The overhang, you mean?
Q. Yes.
A. About, I  imagine, it is about twenty feet.
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Q. And the same on the other side, the other side 
* i the track ?

A. Oh, no, only one side of the track, where the 
station is on. There is no cover on the other, no 
cover on the southbound. I t  is all on the north.

Q. All on the northbound track ?
A. Northbound track.
Q. Now, do you know how fa r from the end of 

this cover on the northbound track was the end of 
,) this fence between the tracks?

A. Couldn’t say.
Q. And where is this light fastened or fixed on the 

platform s on each side of the tracks?
A. I t sets on a stand that is on a post. The post 

is about two and a half to three foot in the ground. 
The bottom of the stand rests where the lamp will 
rest on is about five foot from the ground to the 
bottom of the stand, then the light goes, sets right 
on tha t stand.

m  Q- So tha t the post is only about five feet high 
from the ground?

A. To the bottom part of where the stand is, 
where the lamp sets on.

Q. W hat kind of stand is that?
A. About a one inch piece of wood with a bracket.
Q. And then comes a lamp similar to this? (In-

dicating.)
A. A lamp similar to that and then it is fastened 

on that wire.
30 W2

The C ourt: How high does he say the lamp stood 
from the ground?

Mr. W atk ins: The post about five feet from the 
ground, then a stand of a few inches.
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The W itness : About one inch the stand is.

Mr. W atkins : Then the lamp would be setting on 
that?

The Court: Then the lamp was five feet from the 
ground?

Mr. W atkins: More than five feet. Five feet and 
an inch to the lamp. j a

Q. Now, how far back from the fence was the lamp 
placed on the platform?

A. That is something I never interested myself 
in, in taking measurements.

Q. C an’t you give us some idea to the best of your 
judgment?

A. I  should imagine about ten foot, maybe more, 
that is, from the rail, eastern portion of the north-
bound rail. 20

Q. On the outside of the rail?

The C o u rt: How fa r was the lamp, according to 
your judgment, from the post a t the beginning of the 
iron fence?

The W itness: I  should imagine seventy-five or 
eighty feet, I should imagine. I  wouldn’t want to 
swear to it. I  might be hanged for it.

30Q. How far back from the, say the outside rail, 
sets the lamp back on the platform?

A. About ten feet, I  guess, or twelve.
Q. Then the track is how wide from that rail to 

the next rail in between the tracks ?
A. I  couldn’t give you the sizes.
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Q. Well, you have it about ten feet from the out-
side rail?

A. That is as near as I  can judge.
Q. About how fa r is the fence from the outside 

rail?
A. About two and a half feet*, about two foot, two 

inches, three foot, two inches, somewhere around 
about that.

The Court: You have been at that station hove 
long?

The W itness : Since 1909, September 22nd.

The Court: Over ten years?

The W itness: Over ten years.

The Court: And you are fam iliar with the con* 
ditions there?

The W itness: Yes, your Honor.

Q, So, on this night of the accident when Ramsey 
was killed you left the station about six o ’clock at 
night?

A. A fter six.
Q. Between six and seven?
A. Yes.
Q. Did you go back to the station that night?
A. No more until the next morning.
Q. W hat is the object of the reflector they have 

back of the lamp?

Mr. B rad ley : I  object. I  don’t  see tha t this wit-
ness is qualified as to what the object is.
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(Question withdrawn.)

Q. When the lamp is placed upon this post, in 
what way is the front of the lamp? How is it 
turned ?

A. The lamp is facing to the west.
Q. That is, facing across the tracks?
A. Across the tracks.
Q. And is tha t the same kind of reflector exactly 

as was on the lamp that night? [Q
A. I t  was.
Q. And the same sized lamp ?
A. Same size.
Q. And a coal oil lamp?
A. A coal oil lamp.

Re-direct examination.

By Mr. B rad ley :
20

Q. Now, when you speak of the distance from the 
light to the edge of the south—the south edge of the 
inter-track fence, which light do you refer to ?

A. The south light on the platform, but I  wouldn’t 
want to take and have sizes taken, owing to the fact 
I have never been interested in the measurements.

Q. You spoke about the light on the southbound 
track, the south end of the southbound track?

A. Yes.
S;g f |f  . 3C

Re-cross examination.

By Mr. W atkins:

Q. Now, there are two of them on each side?
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The C ourt: When you gave the distance, was 
1 hat the best of your judgment !

The W itness: That was the best of my judg-
ment.

Q. You said there were two lights on each side of 
the railroad, two on each platform !

A. Yes.
Q. Where is the other light ! There is one on the 

south end. Where is the other light! .
A. North end of the station.
Q. And on the side that the cover is on, does the 

covered part of the station hide that, looking north!
A. No.
Q. How fa r from the one on the south end of the 

station, of the platform, are the other two on each 
side, one on each side!

A. You mean the other two lights!
Q. Yes.
A. They are across, on the southbound track. I 

couldn’t tell the exact sizes but I  know it is double 
the distance of the rail and then the footage on the 
platform.

Re-direct examination.

By Mr. B radley:

Q. These lights haven’t been changed in position 
since you have been there!

A. No.
Q. And when you spoke about this iron ball, how 

long did you say it was missing!
A. I couldn’t tell whether two years, three years 

or five years, because I  never interested myself in 
that. I t  is not part of my duty.
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Q. When you went to pick up the cap that morn-
ing, was the iron ball there?

A. I t  was not.
Q. How long before that was it missing?
A. I  really couldn’t say.
Q. A day or two?
A. The ball might have been off for five years. I 

knew it  was off but how long I  couldn’t say.
Q. Did you know it was off before the accident? 
A. I  feel pretty  safe to say it was.

Re-cross examination.

By Mr. W atkins:

Q. That is the best you can say ?
A. That is the best I  can say.
Q. Did you examine the post to see any marks on

it* 2(1
A. I  did.
Q. W hat did you find?
A. Blood.
Q. Anything else?
A. No.

Nat h an  K. E r uo o d/ recalled.

By Mr. B radley: 30

Q. Mr. Ergood, you stated this entire track at 
Lawnside was constructed under your direction ?

A. Yes, sir.
Q. Has the position or location of that entire track 

fence been changed since 1904?
A. No, sir.
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Q. And it is the same as it, was at the time you 
constructed it?

A. Yes, sir.
Q. I  understood you to sav it was constructed in 

1904?
A. Yes, sir.

Cross-examination. 

j q  By Mr. W atkins:

Q. When was the last time that you saw this fence 
p rior to October 30th, 1917 ?

A. I  couldn’t say that, because that is a frequent 
occurrence.

Mr. W atkins: I  didn’t ask what were the causes.

The C ourt: Strike out beginning with ■ ‘ the 
2q  causes.”

Q. When did you examine this fence last, prior to 
the accident ?

A. I  couldn’t tell you that.
Q. When was this ball removed from the post?v 
A. Nobody appears to know.
Q. I am asking you do you know?
A. I  don’t know, no.

2Q- Re-direct examination.

By Mr. B radley:

Q. Who has charge of the work, if those fences 
are changed?

A. If  they are what?
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Q. If  they are changed in construction or loca-
tion.

A. I  have.
Q. You have supervision of them?
A. Yes, sir.
Q. And there has never been any change accord-

ing to your supervision?
A. No, sir.
Q. How often do you look after those fences?
A. Every time I  get in the neighborhood. ¡Q
Q. And are reports made to you of the condition 

of the fences ?
A. Yes, sir, to me. I  superintend tha t; division 

engineer.
Q. So, at different times you examined it?
A. Yes; there has never been any repairs.

Mr. Bradley: Objection.

Q. Has any report come to you that that fence was oq  
out of order since it has been constructed?

A. No.

Mr. B rad ley : The man testifies to what was not 
acknowledged. My objection is that that isn ’t rele-
vant.

The Court: Is he in charge of the fences?

Mr. Bradley: Yes, he is the construction fore- 
man, and he has testified if that fence is out of re-
pair that is reported to him.

(Objection overruled.)

(Exception noted for defendant.)
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Re-cross examination.

By Mr. W atkins:

Q. When were you in the neighborhood of Lawn- 
side previous to this last time?

A. Previous to this accident?
Q. Yes.

in A. That is, before the accident?
Q. Yes.
A. I  couldn't tell you that. I f  I  could have told 

you I  could have answered the other question.
Q. C an 't you tell us that?
A. No.

J o s e ph  E. Mau g er , recalled.

2 0  By Mr. Bradley:

Q. You testified yesterday you were section fore-
man on the section of the railroad comprising Lawn- 
side.

A. Yes, sir.
Q. Is that inter-track fence under your supervi-

sion?
A. Yes, sir.

ort Q. H as that fence ever been repaired, to your 
knowledge?

A. No, sir.
Q. Have you ever made any report to Mr. E r-

good?
A. No, sir.
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Cross-examination.

By Mr. W atkins:

Q. I t has never been out of repair before this?
■■ -A. No, sir.

Mr. Bradley: T ha t is an improper question. The 
presumption is it was out of repair at the time ot 
the accident. There is no evidence to that effect.

Mr; W atkins: Before the accident.

Mr. Bradley: I t  seems to me that is a presump-
tion. I t  was out of repair before the accident. This 
witness testified it was never out of repair.

(Objection sustained.)
Q. Was there anything wrong at all with this 

fence or post?
A. Nothing at all, except the ball at the top of the 

post.
Q. The ball was knocked off?
A. The ball was knocked off.
Q. Did you report that?
A. No, sir.

Re-direct examination.

- By Mr. Bradley:

Q. How long ago did you notice the ball ?
A. That is more than I  can say.
Q. Has it been a number of years?
A. Quite a while; yes, sir.
Q. Well, how many years?
A. In  the neighborhood of two or three years.
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Re-cross examination.

By Mr. W atkins:

Q. And all during that two or three years, you 
never reported it?

A. No, sir.

IQ Re-direct examination.

By Mr. B radley:

Q. I t  serves no function on the post except orna-
mentation ?

A. Yes, s ir; it is safer with it off.

Re-cross examination.

2Q By Mr. W atkins:

Q. Why ? Why did you say it was safer?
A. The top of the fence is tha t much shorter.
Q. That is the reason why it is safer?
A. Yes, sir.
Q. So that the higher the fence is, the mure dan-

ger?
A. Yes, that is what — -  
Q. W hat?

30 ^ n£er nothing a t all then, nothing inter-
feres with it.

Q. W hat did you mean by safer?
A. Well, if anything would come in contact with 

it, if the ball is on it would hit that quicker.
Q. W hat would come in contact?
A. Something slide off the trains.
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Q. How about if it stood on the trains?
A. Something, like a car door might he swinging, 

on a freight car.
Q. Or like an employe?
A. I couldn’t say about that.

Cha r l e s  A. Na g l e , sworn.

By Mr. Bradley:

Q. Mr. Nagle, where are you employed?
A. Camden, W est Jersey and Seashore Railroad.
Q. And what is your duty?
A. Draughtsman.
Q. Did you go to Lawnside station and measure 

the inter-track fence and the location of the station 
in general?

A. I  was just instructed to go there to measure the o q 
clearance of the inter-track fence and locate the 
nearest light.

Q. Will you tell us, please, what you found in 
your examination?

A. Is there any particular thing you want? The 
northward track from the near rail to the extreme 
south post, inter-track fence, to the nearest side, is 
three foot six and a quarter inches, and the height 
of tha t post above the top of the rail is four foot 
three inches above the top of the west rail and the ™ 
northward track.

Q. Now, what is the gauge between the two inside 
rails ?

A. Between the two tracks?
Q. Between the north and southbound tracks?
A. Seven foot five inches.
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Q. Do you know the gauge line that the W est J e r-
sey and Seashore and Pennsylvania Railroad adopt!

A. I  think it should be seven foot five and a half 
inches, to be standard, to twelve foot two inch track 
centers. The track at present down there is twelve 
foot one and a half.

Q. Can you account for that discrepancy!
A. Why, yes, to a certain extent, that is, some-

times, Where the conditions change the present lo- 
IQ cation, a heavy traffic running over the tracks, the 

movement of the trains might get it  out. of line a 
little bit and account for an eighth or quarter of an 
inch or half inch.

Q. W hat is the distance between the inter-track 
fence and the rail on the northbound track?

A. From  the nearest side of th a t inter-track fence 
is three foot six and one-quarter inches.

Q. And what is the distance between the two north-
bound tracks? • ¡; a • .

on A. You mean the gauge line ? .
Q. Gauge line.
A. Four foot eight and a half.
Q. W hat is the gauge line?
A. Four foot eight and a half.
Q. How did you measure tha t ?
A. The inside. In other words, the west side of 

the east rail and the east side of the west, rail, on 
the northw ard track.

Q. Now, that is a standard gauge?
3Q A. The standard is four foot eight and a half.

Q. Do you know the distance of the light on the 
west side of the southbound platform to the edge 
of the inter-track fence, south edge?

A. You mean to the post? ;
Q. The distance, yes.
A. The nearest distance is forty-two foot three 

inches.
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Q. Now, the light on the other side is located 
where?

A. Well, le t’s see. As near as I could give, that 
would be, the nearest light would be fifty-four feet, 
more or less.

Q. So these lights are not directly opposite f
A. No, not directly opposite.
Q. H ave you observed inter-track fences on other 

lines except the A tlantic City line?
A. On the Pennsylvania, where I am employed | ^ 

— —W est Jersey and Seashore.
Q. And what would you say with respect to the 

inter-track fences on the other line, in comparison 
with this inter-track fence ?

A. Well, it  is customary to place them right in 
the center of the two tracks, as nearly as possible; 
that is, directly in the center.

Q. And is this inter-track fence so located at 
Lawnside?

A. Well, it  isn ’t right in the center. I t  is all but o[) 
one inch off center.

Q. W hich way is that one inch?
A. Between the northward track and the fence is 

three foot six and a quarter and between the south-
ward track and the fence is three foot eight and a 
quarter.

Q. Now, as to the width of the inter-track fences, 
did you measure the width of the post here in Wood-
bury this morning?

A. On the W est Jersey, yes. 3a
• Q. And how wide is that post?

Mr. Watkins: Objection. That is making a special 
comparison between a special fence here in Wood-
bury and this one over at Lawnside.

(Question withdrawn.)

\
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Q. About liow wide is that post at Woodbury ?
A. Four and one-half inches.
Q. And how wide is the post at the south end of 

this fence at Lawnside ?
A. Two and one-half inches.
Q. And have you ever observed, approximately, 

the width of any other posts on the W est Jersey?
A. No, I haven’t measured them.
Q. How would you say the width of the post at 

Lawnside compares with the width of other inter-
track posts which you have seen?

A. Well, in a metal fence it would be practically 
the same.

Q. As to a wooden fence, would’this one at Lawn-
side be narrower or wider?

A. A Wooden fence would be wider.
Q. A wooden fence is supposed to be wider! Is 

the presence of these wooden fences very frequent on 
the Pennsylvania Railroad and the West Jersey?

26
Mr. W atkins: Objection. That hasn ’t anything 

to do with it. I t  isn ’t at all relevant what is on 
the West Jersey Railroad, frequency of fences or 
kind of fences. There is no proof this man ever rode 
over the W est Jersey Railroad, that is, the deceased. 
In addition to that, this suit is against the Atlantic 
City Railroad.

The Court: W hy did you ask that question, Mr. 
a q  Bradley? This was a metal fence.

Mr. Bradley: I want to so tie this evidence down 
to a point th a t this fence, in comparison with fences 
on the other railroads, is very much narrower.
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Mr. W atkins: That is objectionable, too. If you 
are going to do that, you must show the situation re-
garding the tracks, the number of tracks, the width 
between them, and all that. If you will let me ask 
this witness one question, I  think it will bring out 
the reason I  make the objection.

By Mr. W atkins:

Q. Have you examined the condition of the tracks jv. 
and around at Lawnside, whether they are double 
track or triple track!

A. Yes, I  have examined to tha t extent.
Q. W hat are they!
A. Double tracks.
Q. W hat a t W oodbury!
A. Three tracks.
Q. W hat is the width between the tracks at Lawn- 

side!
A. Twelve foot, one and one-half inches.
Q. Between rails!
A. Seven foot, five inches.
Q. W hat is the width a t W oodbury!
A. I  haven 't measured it.

By Mr. Bradley:

Q. Do you know of any inter-track fences between 
railroad lines of standard gauge double track roads!

A. Wooden fences!
Q. Yes.
A. Yes.
Q. W here!
A. Well, there is one at Lindenwold, on the W est 

Jersey, standard gauge.
Q. Have you observed others a t different places?
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A. I  just wouldn’t like to say now. I  haven’t 
them in my mind, but I  know there are more. I  
wouldn’t like to mention the stations.

Cross-examination.

By Mr. W atkins:

Q. lii none of these other cases tha t you have 
■ f > * quoted as wooden fences, have you measured the 

distance between the outside rails'?
A. I  have, but I  don’t  just remember a t this time.
Q. You can’t remember?
A. No.
Q. See that I have this right. You measured the 

distance from the south end of both stations at 
Lawnside to the post, did you?

Mr. Bradley: I  don’t think that is intelligible.
’0

(Question withdrawn.)

Q. Did you measure the distance from the lamps 
on both stations, both north and southbound, on the 
southern end, to the post, the south post

A. Yes, the nearest line.
Q. Now, the nearest line from the lamp on the 

southern end of the northbound station was what, 
to this post?

™ . A. That I  d idn’t just measure, but I  said fifty-four 
feet, more or less.

Q. You mean by tha t less?
A. Or more.
Q. Now, le t’s have it a little more definite. You 

are sitting here as a draughtsm an to give us cor-
rect measurements.
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Mr. Bradley: He said lie d idn’t measure it. He 
has stated he hasn’t measured this, hut to his best 
knowledge, it is fifty-four feet, more or less.

(Objection overruled.)
Q. Ho you mean it m ight be fifty-three feet?
A. I t m ight be fifty-four feet, three inches, or it 

might be fifty-nine feet, six inches.
Q. I t  m ight be as high as sixty feet? In other 

words, you wouldn’t want to put it less than fifty- 
four feet, would you?

A. I wouldn’t  want to say it, you mean?
Q. You wouldn’t want, in your judgment, to place 

it less than fifty-four feet?
A. No.
Q. And it might be sixty?
A. In my judgment, I  wouldn’t want to make it 

more than fifty-four.
Q. Would you say fifty-four feet, leaving off more 

or less?
A. Fifty-four feet. ZU
Q. More or less left off?
A. That is right.
Q. W ith regard to the lamp on the other side, from 

the southern post, how far is that?
A. On the left side?
Q. E ither side.
A. That would be forty-two or three inches.

The Court: Is tha t on the other side of the rail- ~a.

Mr. W atkins: Yes. The lights on the southern end 
of both platforms.

Q. In  a straight line?
A. The shortest line, the radius, rather.
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Ch a r l e s  B. Gri m , sworn.

By Mr. B radley:

Q. Mr. Grim, where are  you employed?
A. Camden.
Q. A nd w hat is your position?
A. Forem an of the car shop.
Q. W hat car shop ?

I n A. A tlan tic  City Railroad.
Q. How long have you been so employed?
A. Thirteen years.
Q. T)o you do the repairs to the cars in the A t-

lantic C ity R ailroad?
A. My men do.
Q. U nder your supervision?
A. Yes, sir.
Q. W hat has been done, if  anything, to caboose 

num ber 10009 since October 30, 1917 ?
20

Mr. W atk ins: Are you going to testify  from  mem-
oranda or books? I  object to the use of the book 
to refresh the w itness’ m ind unless he made the 
m em oranda there himself, and a t the time.

Q. W hat have you in your hand?
A. I  have a m em orandum  of work th a t was done 

on th is car.
Q. A nd where did you get the m em orandum  from?
A. Off these ledgers.
Q. W ho keeps the ledgers?
A. My assistant.
Q. Are those ledgers made under your supervis-

ion?
A. Yes, sir.
Q. A nd how are the item s entered up there? In 

w hat m anner are they entered?
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A. These items in here is what has been done to 
the car on this date.

Q. But how is the book kept ? I  mean from a  sense 
of bookkeeping; how are the items put there?

A. These items are put in by the man who does the 
work.

Q. In  accordance with the rules of the company?
A. No, this is our own way of keeping this record.
Q. And how does the man------did someone turn

over to your asssistant a slip or something of which I Q 
is w ritten up in this book? How do they get there 
in the book?

A. The man tha t does the work on the car puts 
this in here when he has completed the job.

Q. In his own handwriting?
A. Yes, sir; and then we have a ledger that is 

taken out of this by my assistant and tha t is all en-
tered up through there, the date the car was re-
ceived and the date the car went out of the shop.

20
The Court: W as he the bookkeeper!

Mr. W atkins: No. Made by the men who did the 
work at the various times.

The Court: Is he fam iliar with the facts?

Q. Do you ever know of this car being in your 
shop, aside from the book?

A. I see them all in there, but I don’t remember j q  
any particular time.

Mr. Bradley: W ill your Honor rule on whether 
that record is admissible or not?

The Court : Records may be used even if they are 
not in the handwriting of the witness, to refresh his
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m em ory; th a t is to say, if he has any memory of the 
tact. This witness doesn’t appear to have any mem-
ory respecting any repairs on th is car.

I f  you will ju st tu rn  to those records------don’t tes-
tify, but ju s t look over them.

Mr. W atk ins: Objection.

The Court: In  the first place, ask him w hether or 
not he has any recollection of any repairs being 
made to th is car.

Mr. B radley : T hat has been asked and he said he 
h a sn ’t. Now, his memory m ay be refreshed by look-
ing a t anything, actual mem oranda.

The Court: He doesn’t  have to make the mem-
oranda himself. H is memory m ay be refreshed from 
other w ritings.

20
Q. If  you will look over your list of w hat has been 

done to the car and then state w hether th a t refreshes 
your own particu la r memory.

The Court: T hat is to say, w hether or not you can 
really  recall the facts w hether you have any present 
recollection, a fte r exam ining the w ritings, of the 
w ork or not.

o q  Mr. W atk ins: T hat is objected to, because the 
question of Mr. B radley says the w ork done on “ this 
car. ’ ’

Mr. B radley : I  w ithdraw  the whole thing. 

BOTH BIDES BEST. 

RECESS U N TIL 1.10 P. M.
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AFTERNOON SESSION.

MOTION FOR DIRECTION.

Mr. Bradley: I  would like, a t this time, to renew 
the motion for non-suit.

The Court: I  denied your motion for non-suit. I 
said you might move for a direction at the conclu-
sion of the case.

Mr. B radley: May I  have an exception to your 
H onor’s refusal? You said you would hold it in 
obeyance.

The Court: I  said you may move for a direction. 
You have your objection. If there is no exception on 
the record with regard to the denial of the motion 
for non-suit, see that it is entered.

(Exception noted for defendant to C ourt’s re-
fusal to grant non-suit for defendant.)

Mr. Bradley: I  move for a direction of a verdict 
on the grounds tha t were stated in the motion for 
non-suit, together with the additional testimony put 
in in this case, which, to my mind, overcomes any 
presumption with reference to the inter-track fence, 
of its negligent construction; that the defendant was 
not guilty of any negligence as charged in the com-
plaint; tha t the defendant was not guilty of any 
negligence as charged iu the complaint which caused 
or contributed in any degree to the injury of the said 
decedent Ramsey; tha t the death of the said Ram-
sey was caused absolutely by his negligence; that 
the death of the said Ramsey did not result in whole
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or in p a rt from  the negligence of any of the officers, 
agents or employees of the defendant company nor 
by reason of any defect or insufficiency- due to de-
fendant ’s negligence, or in its cars, engines, ap-
pliances, m achinery, track, road-bed, works, boats, 
w harves or o ther equipm ent; the death  of the said 
Ramsey was not contributed to by the defendant’s 
violation of any statu te  enacted for the safety of its 
employees and the said Ram sey therefore assumed

j() the risk  of his employment; the said Ramsey was a 
brakem an on one of the defendan t’s freigh t trains 
and on or before October 30,1917, lie was fully aware 
of and thoroughly fam iliar w ith  the existence and lo-
cation of the in ter-track  fence and lights a t Lawn- 
side S tation and the danger of strik ing  said fence 
while rid ing on the moving tra in  was obvious to him 
and the risk  of such an accident was one th a t he as-
sumed. They are the reasons for the direction.

2 Q The Court: W here there are d isputed questions of 
fact, the doctrine of obvious risk, of course, is a jury 
question, involves a ju ry  question. The ju ry  might 
reasonably infer th a t decedent was a t his post of 
duty, th a t he had occasion to look out from  the side 
of the car for a hot box, and while he was thus en-
gaged, his head came in contact w ith an iron post 
a t the beginning of an iron fence a t Lawnside S ta-
tion; and the ju ry  m ight infer from the state of 
proof th a t there was no ligh t a t or near the post,

30 01 ^*at the ligh t on the post was obscured by the 
darkness of the night. A lan tern  a t the post or some 
o ther method of ligh ting  m ight have prevented this 
accident, and it is for the ju ry  to say w hether or not 
the defendant was guilty  of negligence.

(The m otion for a direction is denied.)

(Exception noted for defendant.)
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CHARGE OF THE COURT.

CARROW, J.
Gentlemen of the jury , this case m ust he decided 

by you in the s tric t ligh t of the proof and law, w ith-
out regard  to whom the parties are, or w hat they 
are, w ithout regard  to the consequences. The law 
is no respecter of persons. The law looks solely to 
the righ t, to the proof, to the tru th , and upon the j (j 
questions of fact in th is case you are bound by the 
tru th , and you m ust decide the case in the s tric t 
light of the tru th , regardless of every other consid-
eration.

The su it is predicated  upon the theory of negli-
gence, upon the p a r t of the defendant, which caused 
the death of Mr. Ramsey, in whole or in part. The 
suit is b rought by Mrs. Ramsey for the benefit of 
herself and her two children, a g irl fourteen years 
of age, and a boy eleven years of age. 20

The plaintiff has the burden of proof to make out 
a case of actionable negligence against the defen-
dant. There is no presum ption of negligence on the 
p a rt of the defendant. Negligence m ust be proved, 
and the plaintiff has the burden of showing it by the 
fa ir preponderance of the evidence. I f  she fails in 
her proof to establish a case of actionable negligence 
on the p a rt of the defendant, she cannot recover.

The su it is b rought under an act of Congress, 
which I  w ill read : “ E very common carrier by rail- j q  
road, while engaging in commerce between any of 
the several S tates or Territories, or between any of 
the S tates or Territories, or between the D istrict of 
Columbia or any of the S tates or Territories and any 
foreign nation or nations, shall be liable in dam ages 
to any person suffering in jury  while he is employed
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by such carrier in such commerce, or, in case of the 
death of such employee, to his or her personal rep-
resentative, for the benefit of the surviving widow 
or husband and children of such employee; and, if 
none, then of such employee’s parents; and, if none, 
then of the next of kin dependent upon such em-
ployee, for such injury or death resulting in whole 
or in pa rt from the negligence of any of the offi-
cers, agents or employees of such carrier, or by rea- 

I a  son of any defect or insufficiency, due to its  negli-
gence, in its cars, engines, appliances, machinery, 
track, road-bed, works, boats, wharves, or other 
equipment.”

Negligence has been defined to consist in omit-
ting something tha t a reasonably prudent man would 
do, or the doing of something tha t a reasonably pru-
dent man would not do. If, in either case, an in-
jury  be done to another, though unintentionally, he 
may recover compensation therefor. I t  was the duty 

2q  the defendant to provide deceased with a rea- 
u sonably safe place in which to do his work. I t  was 

also the duty of the defendant to exercise reason-
able care for the safety of the deceased while he was 
doing this work. Care, reasonable care, is th a t de-
gree of care which you would have a right to expect 
of reasonably prudent persons under the same or 
similar circumstances. Deceased had a right to as-
sume th a t the place and his work were reasonably 
safe, unless he had information or knowledge to the 

3Q contrary or was chargeable with such knowledge 
under the doctrine of reasonable care which he, as 
a reasonably prudent man, was bound to observe 
for his own safety.

Our Court of E rrors and Appeals has said th a t a 
servant assumes the ordinary risks incident to his 
employment and also risks arising in consequence of
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special places of danger known to him, or which he 
could have discovered by reason of the exercise of 
reasonable care, or which should have been observed 
by one ordinarily skilled in the employment in which 
lie engages.

Now, the defendant denies liability in this case 
altogether. You have heard the contention of the 
defendant and the contention of the plaintiff.

The plaintiff contends that the post, at the begin-
ning of the iron fence, was not lighted so that the de-  ̂~ 
ceased could see it and avoid that danger.

Defendant contends that it was guilty of no neg-
ligence; tha t the fence was constructed in the way 
all the fences of that company and similar compan-
ies had been constructed; that they had been con-
structed without lights and there were no reason-
able grounds upon which it could be said to antici-
pate that the deceased would put his body out be-
yond the line of the cars. Now, that is a question 
of fact, gentlemen, which you must consider in this 
case, and you must carefully consider it, and, in the 
consideration of the matter, you must not be con-
trolled by sentiment, sympathy or prejudice. You 
must be controlled by the proof and by the law, ex-
clusively.

In the first place, you must ascertain from the 
proof whether or not there was a light at that post. 
Now, you must examine all the proof in the case; 
then you must decide whether or not, even if there 
was hot a light, in view of the experience of the ^  
deceased on that road, he should not have, as a rea-
sonable man, anticipated the presence of that post 
at the beginning of tha t fence.

Now, contributory negligence is a defence and the 
defendant has the burden of showing it and the de-
fendant must show that by the fair preponderance
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of the evidence, unless it has already been shown 
by the plaintiff on her side of the case, and if it  has 
already been shown, defendant is under no obliga-
tion to show it  over again.

Gentlemen, if the defendant was guilty of action-
able negligence, according to the proof, and the de-
ceased was likewise guilty of negligence which con-
tributed approximately to the cause of his death, 
that would be contributory negligence, and in an

10 ordinary death case, in the courts of New Jersey, 
contributory negligence being shown on the part of 
the deceased would prevent his widow from recov-
ering any damages; but th a t is not so in this case. 
Be careful to bear tha t in mind, because the act of 
Congress, upon which this suit is founded, is dif-
ferent in tha t respect from the law of New Jersey. 
1 will read the act of Congress respecting contribu-
tory negligence. Be careful to pay attention to the 
provisions of this statute:

2() “ In all actions hereafter brought against any such 
common carrier by railroad under or by virtue of 
any of the provisions of this act, to recover damages 
for personal injuries to an employee, or where such 
injuries have resulted in his death, t i e  fact th a t the 
employee may have been guilty of contributory neg-
ligence shall not bar a recovery, but the damages 
shall be diminished by the jury  in proportion to 
the amount of negligence attributable to such em-
ployee. ’ ’

30 Now, gentlemen, you have heard the evidence, 
pro and con, touching the question of liability, and 
you have heard the arguments of experienced coun-
sel on both sides, who submitted their respective 
contentions. You must take the law from the Court. 
You do not lay down any law for the case; you 
haven’t th a t power, but the facts should have your
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exclusive attention. You must decide from the evi-
dence and the light of the law whether the defen-
dant was guilty of actionable negligence which re-
sulted in whole or in part in the death of the de-
ceased. If you find it was not so guilty, you would 
be bound to return a verdict of no cause for action; 
bu t if you find the defendant was guilty of actionable 
negligence, you must find whether the deceased was 
guilty of contributory negligence. If  you find the 
deceased was guilty, you must cut down the amount m 
of damages. In other words, you must do exactly 
what the statute says. I t  would be unjust and un-
lawful to compel the railroad company to bear the 
whole burden of the damages if the deceased was 
himself guilty of contributory negligence. If, how-
ever, you decide that deceased was not guilty of con-
tributory negligence, after you have decided the 
question of actionable negligence, under the act of 
Congress, then, gentlemen, you will assess the dam-
ages without reference to the contributory negli- 
gence, because if you find the deceased was innocent 
of contributory negligence you cannot cut down the 
damages on tha t account, which is only when the 
deceased is found guilty of contributory negligence, 
and then the damages must be cut down.

The damages recoverable in such a case, if the 
jury  find there is liability, are what are known in 
the law as compensatory damages, and not punitive 
damages. The damages must be measured by and 
limited to the pecuniary loss which the widow and 
her children have sustained by the premature taking 
off of the head of the family. The statute says the 
damages must be fa ir and just, with reference to 
the pecuniary injury, tha t is, the money loss, suf-
fered. You are not permitted to consider anything 
but the financial loss, excepting, as I  have said, the
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element of contributory negligence, if you find the 
deceased was guilty of that.

Mr. Justice Fort, in the Court of Errors and Ap-
peals of this State, filed an opinion in a death case, 
from which I  deem it my duty to read:

4‘W hat the plaintiff is entitled to recover is a 
‘capital fu n d ’ (so to speak), which shall represen i 
the present value of all the pecuniary loss which 
will fall upon the widow and next of kin by the pre- 

10 m ature taking off-of the intestate. That fund is to 
be ascertained by taking in to  account all the possi-
bilities. The intestate might have died by the course 
of nature shortly after the accident. He might, had 
lie lived, have suffered financial reverses. The wife, 
had he lived, might have died long before he did. 
So might his next of kin. Nothing is to be added 
‘for loss of society or wounded feelings or anything 
else which cannot be measured by money and satis-
fied by a pecuniary recompense.’ ”

7q  You will take into consideration that the deceased 
was getting his own living out of the money he was 
earning* getting his own keep, his own clothing.

Now, the defendant has asked me to read to you, 
from a book, as one of the requests, it is under the 
head of “ Custom or Practice of Other Railroads Not 
Conclusive in Determining the Exercise of Ordinary 
Care. The standard of duty, under the federal act, 
upon all common carriers, is ordinary care, that is, 
the care that a person of ordinary prudence would 
use under the same circumstances.”  That may be 

u withdrawn. I  think that is the law, anyhow. I  will 
continue to read this section. W hat you requested 
was 533?

Mr. Bradley: As one of the requests, the same as if 
I  had submitted it in  writing.
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The Court: I will finish this section. “ The custom 
or practice of other carriers may be admissible as 
evidence to determine whether ordinary care was 
exercised in a particular case, but evidence of that 
character is not conclusive, for the ultimate and con* 
trolling test always is not what has been the prac-
tice of others in like situation, but did the defen-
dant in the case under investigation exercise such 
care as a reasonably prudent person would ordi-
narily have exercised in such a situation. The law m 
does not perm it what ought to have been done to be 
determined in a particular case by the practice of 
o thers; for the degree of care exercised by them may 
not be due, reasonable or proper, and therefore not 
ordinary care within the meaning of the law. ’ ’

Now, Section 533, which defendant asks me to 
charge as one of its requests, is as follows:

“ Carrier not required to furnish latest, best and 
'safest appliances for interstate employees. Under 
the rule adopted by the United States Supreme go 
Court, the carrier ’s duty toward its interstate em-
ployees is to exercise ordinary care to supply ma-
chinery and appliances reasonably safe and proper 
for their use. The employer is not required to fur-
nish the latest, best and safest appliances or to aban-
don the standard  appliances upon the discovery of 
later improvements, if those in use are reasonably 
safe and suitable.”

I  so charge you.
Now, I  have some other requests which the de- 30 

fendant has asked me to charge. Do you still ask 
me to charge these requests?

Mr. Bradley: Yes.

The Court: Request No. 1: “ If  you shall find from 
the evidence in this case tha t any of the officers,
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agents or employees of the defendant company was 
guilty of negligence, that would not entitle the plain-
tiff to recover in this action unless you further find 
that the said negligence was. the proximate cause 
of the decedent’s death. By ‘proximate cause’ is 
meant the natural and probable result of an act of 
negligence. But an injury that could not have been 
foreseen or reasonably anticipated as the probable 
result of an act of negligence is not actionable and 

IQ such an act is either the remote cause or no cause 
whatever of the injury. The natural consequence 
of an act is the consequence which ordinarily follows 
it, the result that may be reasonably anticipated 
from it. A probable consequence is one tha t is more 
likely to follow its supposed cause than it is not to 
follow it .”

Well, under this statu te the defendant is liable 
if the deceased came by his death in whole or in part 
through the defendant’s negligence. I  would like 

2q  to hear you on that question.

(After argument.)

The Court: Have you any objection to this?

Mr. W atkins: Not at all; no, sir.

The Court: This request is charged by consent. 
Request No. 2 : There is no evidence in this case that 

30 the defendant company violated any statute enacted 
for the safety of its employees and it therefore fol-
lows as a m atter of law that the doctrine of assump-
tion of risk applies and tha t the deceased assumed 
certain risks of his employment which are desig-
nated as ordinary risks as follows: F irst, as to or-
dinary risks—the deceased assumed the ordinary
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risks of his employment which risks are those nor-
mally incident to his employment as a flagman on 
this train, and as to these risks he is presumed to 
have knowledge and assumes injuries resulting 
therefrom, whether he was actually aware of such 
risks or not, for these risks are presumably taken 
into account in fixing his wages. Secondly, as to 
extraordinary risks—these are risks not naturally 
incident to  the employment and may arise out of the 
failure of the carrier to exercise due care with re- . 
spect to providing a safe place to work and suitable 
and safe appliances for the work. The employee is 
treated as assuming these extraordinary risks when 
he becomes aware of the defect or disrepair and of 
the risk arising from it when the defect and risk 
are alike, so obvious that an ordinary prudent per-
son, under the circumstances, would have observed 
and appreciated them. If  you find from the evidence 
in this case, tha t the said Jam es K. Ramsey was kill-
ed by coming into contact with the inter-track fence 
at Lawnside while leaning from the steps of the ca-
boose and such risk of his employment was one that 
he assumed as a m atter of law, your verdict must 
be for the defendant.”

I  so charge you. That is a question of fact under 
these rules of law.

Request No. 3: “ The location of the inter-track 
fence at Lawnside was open and obvious and from 
the length of time the said fence had been at Lawn- 
side and from the length of time the deceased had 
been employed on the freight trains of the defendant 
company and from the experience of the deceased as 
a capable railroad man, he would have actual knowl-
edge or be charged with knowledge of the existence 
and location of the said inter-track fence. If  you
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Ond that the death of the said James K. Ramsey was 
caused solely by the fact tha t he momentarily forgot 
the existence of this inter-track fence or that he 
did not realize the train  was so near the fence, then 
your verdict must be for the defendant.”

That is, providing he knew the fence was there. 
If  the circumstances are such as to convince you that 
he was chargeable with that knowledge on tha t oc-
casion------with that qualification I  charge that re-

,) quest.

Request No. 4: “ In reaching your verdict, you 
should take into consideration the deceased’s knowl-
edge of the dangers of the situation derived from 
his experience as a railroad employee, and if you 
find that he was fully informed of the danger inci-
dent to his work and tha t the danger of coming in 
contact with the inter-track fence a t Lawnside or 
at other stations of the defendant company in the 

»0 mapner he did, was one of the risks of his employ-
ment and with a knowledge of such risks he contin-
ued in the defendant’s employment, then your ver-
dict must be for the defendant. ’ ’

I  so charge you. That is a question of fact which 
you gentlemen must consider in this case.

Request No. 5: “ If  you shall find in this case that 
death of the said James K. Ramsey was caused sole-
ly by his own act, whether he was negligent or not, 

oq  then the plaintiff cannot recover in this action.” ‘ 
That is true. If  it was caused solely by his own 

act, tha t is true, because his right of recovery is 
based upon the statute which I read to you, which 
gives his widow a right of action if his death was 
caused in whole or in part through the negligence 
of the defendant company.
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Number 6 is refused.

Request No. 7: “ The hot journal on the defen-
dant ’s train  was not the proximate cause nor one 
of the proximate causes of the death of the said 
.fames K. Ramsey, and if you therefore find tha t the 
only negligence of the defendant company was the 
existence of this hot box, your verdict must be for 
the defendant.”

I  so charge you. ' , ~

Request No. 8 : “ Under the common law doctrine 
of assumption of risk which applies to the accident 
in question, James K. Ramsey assumed defects due 
to the negligence of the defendant company when 
these defects and risks arising therefrom were known 
to him or were open and obvious or plainly observ-
able.”

That is true enough if he knew about them or 
should have known about them from the standpoint 
of reasonable prudence. ' fv

Request No. 9: “ If you shall find from the evi-
dence in the case, tha t the defendant was guilty of 
negligence which in part caused the death of the 
said James K. Ramsey, and that the said James K. 
Ramsey was also guilty of negligence which contrib-
uted to his death, then if you further find tha t the 
risk of this accident was one that the deceased as-
sumed, your verdict must be for the defendant. ”

That is true. Of course, if Mr. Ramsey assumed ^  
this risk, his widow cannot recover. That is a ques-
tion of fact that you gentlemen must decide from all 
the facts and circumstances of the case.

?
Jersey State Library
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Request No. 10: “ If the risk of injury in this case 
was one that the deceased assumed, then the plain* 
tiff herein cannot recover even under Section 3 of 
the Federal Employers* Liability Act, perm itting a 
recovery to employees who are guilty of contribu-
tory negligence.*’

I so charge you.

No. 11 is denied. I suppose by number 11 you 
j o mean there is no evidence in the case tha t the defen-

dant was guilty of any negligence. I  suppose you 
meant to request me to charge tha t the defendant 
was not guilty of any negligence under the act of 
Congress I

Mr. Bradley: I  did.

The Court: In  other words, the defendant was not 
guilty of negligence in whole or in p a rt!

10
Mr. Bradley: Yes.

The C ourt: I  refuse to charge that, and leave tha t 
to the jury.

Request No. 12 is denied.

Mark what I  said in the beginning: this action is 
predicated, under the act of Congress, upon the the- 
ory tha t Mr. Ramsey ’s death was caused by the neg- 

u ligence of the defendant in whole or in part.
Now, gentlemen, you may retire.
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DEFENDANT’S EXCEPTIONS.

Mr. Bradley: I  except to that part of your Honor’s 
charge wherein you said if the defendant was guilty 
of negligence, and if the plaintiff was guilty of con-
tributory negligence, tha t the plaintiff could recovei 
diminished damages, in so much as you failed to 
qualify that by the doctrine of assumption of risk. 10

(Exception noted for defendant.)

Mr. Bradley: I  except to that part of your H onor’s 
charge, wherein you refuse the first part of request 
number 3, which X consider as m atter of law, and 
which you stated was a m atter of fact for the juiv. -

(Exception noted for defendant.)
2C

Mr. Bradley: And to your Honor’s refusal to 
charge No. 6, No. 8, No. 11 and No. 12 requests as 
requested.

(Exceptions noted for defendant.)

30
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DEFENDANT’S REQUESTS REFUSED.

“ 3. The location of the inter-track fence at Lawn- 
side was open and obvious and from the length of 
time the said fence had been a t Lawnside and from 
the length of time the deceased had been employed 
on the freight trains of the defendant company and 
from the experience of the deceased as a capable rail-
road man, he would have actual knowledge or be 
charged with knowledge of the existence and loca-
tion of the said inter-track fence.”

” 6. The existence of a hot journal on the defen-
d an t’s train  is not negligence in itself nor is it a pre-
sumption of negligence on the part of any of the 
officers, agents or employees of the defendant com-
pany. ’ ’

” 11. There is no evidence in the case tha t the de-
fendant was guilty of any negligence which was the 
proximate cause of the injury and death of the said 
Jam es K. Ramsey.”

” 12. The injury and death of the said James K. 
Ramsey in accordance with the evidence presented 
in this case, was a risk that the deceased assumed 
in the course of his employment.”



NEW JERSEY COURT OF ERRORS AND 
APPEALS.

F l or en c e  K. Ra m s e y , ad- 
m i n i s t r a t r i x o f  etc., 
J a m e s  K. Ra m s e y , de-
ceased,

PlaintiffrR espondent, 
vs.

A t l a n t i c  Cit y  Ra il r o a d  
Co m pa n y ,

Defendant-Appellant.

Appeal from  Supreme 
Court.

BRIEF OF DEFENDANT-APPELLANT.

This appeal brings up for review a judgment in 
favor of the plaintiff for $7000, rendered a t the 
Gloucester Circuit of the New Jersey Supreme Court, 
before Judge Howard Carrow and a jury. The action 
was instituted by the plaintiff under the provisions of 
the Federal Em ployers’ Liability Act of A pril 22, 
1908, for fatal injuries received by her husband on 
October 30, 1917, while in the employment of the de-
fendant company. I t  is admitted that the Federal Act 
governs the rights and liabilities of the parties to 
this action.
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STATEMENT OF FACTS.

The deceased was a capable, experienced brake- 
man on one of the company’s freight trains and had 
been in its employment about eight years. For six 
years preceding his death, he had worked on the 
same run and during the years 1914 and 1915 his 
t r a in  had stopped regularly at Lawnside, the very 
station, where he is supposed to have received his 
fa ta l injuries by coming in contact with the inter- 
track fence which was located midway between the 
main north and southbound tracks.

On the night of the said accident, the freight train 
upon which the deceased was employed was making 
its regular trip  from Winslow Junction to Camden. 
The tra in  had left Winslow Junction at 8.20 P. M. 
afte r the car journals had been regularly inspected 
at said station and the inspection had been reported

0 . K. ’ ’ to the conductor. About th irty  minutes 
thereafter and while the said train  was proceeding 
toward Camden, the conductor and deceased discov-
ered a hot box on the freight car wheel next to the 
caboose on the left-hand side of the train. After 
watching this hot box from the left-hand side of the 
back platform  of the caboose, the conductor went in-
side to finish up his tra in  reports, and shortly there-
afte r the deceased passed through the caboose and 
went to the front end. A t this time the train  was 
passing through Magnolia which was about one mile 
from Lawnside. The deceased was not ordered by 
the conductor to watch this hot box from the front 
end of the caboose nor do the rules of the company 
require him to take such a position.

No one saw the accident and neither does any one 
know how the accident happened nor what he was
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doing at that time. When the tra in  had reached 
Camden the decedent was found lifeless on the 
front left-hand steps of the caboose, his feet resting 
on the bottom steps and his body on the next step 
above, his right arm around the grab iron with his 
head resting on this arm  and his left arm hanging 
down. His body was described as being found in a 
position to see the hot box but no p a rt thereof ex-
tended beyond the line of the car and the injury was 
to the left side of his head. The following morning 
blood stains were found on the southerly end of the 
intertrack fence at Lawnside, which began with an 
iron post of a width of two and one-half inches and 
of a height of four feet three inches. A cap and 
lantern were also found along this fence sim ilar to 
the ones used by the deceased. This intertrack fence 
was similar to the ones erected a t all the other sta-
tions between Camden and Winslow Junction, al-
though there were some few flag stations without 
fences. The fence in question was constructed in 
1904 and had not been changed nor out of repair 
since its erection. These intertrack fences were con-
structed to prevent accident to passengers getting 
oi¥ trains from passing over the tracks in the path 
of trains coming in the opposite direction.

POINTS OF LAW.

The following legal points are relied upon by the 
defendant-appellant for a  reversal of judgment.

1. The Court erred in refusing to g rant the defen-
d an t’s motion for a non-suit (Motion for Non-suit, 
pages 64-70; pages 77-91, see page 179, lines 1-22 for
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D efendant’s Exception to C ourt’s Refusal to Grant 
Motion for Non-suit; Ground of Appeal No. 1, page 
1 ).

2 . The Court erred in refusing to g ran t the defen-
d a n t’s motion for the direction of a verdict in favor 
of the defendant (Motion for Direction, pages 179- 
180; Ground of Appeal No. 2, page 1).

3. The Court erred in charging the ju ry  as follows: 
“ You must decide from the evidence and the light of 
the law whether the defendant was guilty of action-
able negligence which resulted in whole or in part 
in the death of the deceased. I f  you find it was not 
so guilty you would be bound to return  a verdict 
of no cause fo r action, but if you find the defendant 
was guilty of actionable negligence, you must find 
whether the deceased was guilty of contributory neg-
ligence. I f  you find the deceased was guilty, you 
must cut down the amount of dam ages”  (page 185, 
lines 1-25; Defendant’s Exceptions to Charge, page 
193, lines 5-10; Ground of Appeal No. 3, pages 1-2).

4. The Court erred in refusing to charge defen-
d a n t’s sixth request to charge as follows: “ 6. The 
existence of a hot journal on the defendant’s train  
is not negligence in itself, nor is it a  presumption 
of negligence on the part of any of the officers, agents 
or employees of the defendant company” (page 194, 
lines 15-19; D efendant’s Exception to Refusal to 
Charge, page 193, line 22; Ground of Appeal No. 4, 
page 2).

5. The Court erred in refusing to charge defen-
d an t’s th ird  request to charge as follows: “ 3. The 
location of the intertrack fence at Lawnside was
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open and obvious and from the length of time the said 
fence had been at Lawnside and from the length of 
time the deceased had been employed on the freight 
trains of the defendant company and from the exper-
ience of the deceased as a capable railroad man, he 
would have actual knowledge or be charged with 
knowledge of the existence and location of the said 
intertrack fence”  (page 194, lines 5-13; Defendant’s 
Exception to Refusal to Charge, page 193, lines 13- 
lb ; Ground of Appeal No. 5, page 2) (erroneously 
designated here as defendant’s seventh instead of 
third request to charge).

6 . The Court erred in refusing to charge defen-
d an t’s eleventh request to charge as follows : “ 11. 
There is no evidence in this case that the defendant 
was guilty of any negligence which was the proxi-
mate cause of the injury and death of the said James
K. Ram sey” (page 194, lines 20-23 ; Defendant’s Ex-
ception to Refusal to Charge, page 193, line 22; 
Ground of Appeal No. 6, page 2).

7. The Court erred in refusing to charge defen-
d an t’s twelfth request to charge, as follows: “ 12. 
The injury and death of the said Jam es K. Ramsey 
in accordance with the evidence presented in this 
cause was a risk that the deceased assumed in the 
course of his employment”  (page 194, lines 26-29; 
D efendant’s Exception to Refusal to Charge, page 
193, line 22; Ground of Appeal No. 7, page 3).

8 . The Court erred in overruling the following 
question asked by defendant of one of its witnesses : 
“ Would you know as a railroad man that it "was a 
dangerous thing to lean out of the side of a caboose?” 
(page 94, line 34, to page 95, line 3; Ground of Ap-
peal No. 8, page 3).
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9. The trial Court let the ju ry  determine questions 
which should have been properly determined by the 
Court (Ground of Appeal No. 9, page 3).

10. The rulings of the trial Court denied to the 
defendant rights and immunities to which it was en-
titled under the Federal Em ployers’ Liability Act 
(Ground of Appeal No. 10, page 3).

ARGUMENT.

I.

THE COURT ERRED  IN REFU SIN G  D E FE N -
D A N T’S MOTION FOR A NON-SUIT.

By reason of a misunderstanding concerning the 
disposition the Court made of the appellant’s mo-
tion, no exception was noted at the close of respon-
d en t’s case on page 9, but same was allowed by the 
Court on page 179, lines 1.22.

A. RESPONDENT INTRODUCED NO PROOF 
OF A PP E L L A N T ’S NEGLIGENCE.

The allegations of the appellant’s negligence are 
set forth  in paragraphs 3, 4, 5 and 6 of the complaint 
as follows:

“ 3. On October 30th, 1917, defendant was op-
erating a freight tra in  along its tracks in the 
County of Camden and State of New Jersey be-
tween Mullica Hill and Camden, and by reason 
of the negligence of the officers, agents and em-
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ployees of said defendant, or some of them and 
of the defects and insufficiency due to defen-
d an t’s negligence, in its cars, engines, appli-
ances, machinery, tracks, road-bed, works or 
other equipment, one of its freight cars in said 
tra in  and upon which said Jam es K. Ramsey 
was employed as a brakeman, became damaged 
and unsafe because of a hot journal or box on 
one of its wheels.

4. Thereupon, it became and was the duty of 
the said Jam es EC Ramsey to watch the said 
hot journal or box, to guard against accidents 
to said train , and to give warning to said de-
fendant of its condition during the moving of 
said tra in  until it arrived at Camden, and while 
perform ing this duty, at the request of said de-
fendant, and while watching said hot journal 
or box and guarding against accidents to . said 
train, by reason thereof, the said Jam es K. 
Ramsey was struck by a fence or post at Lawn- 
side, Camden County, New Jersey, which said 
fence or post was carelessly and negligently 
erected by said defendant on its tracks or road-
bed, and was unlighted and without any warning 
signal or device thereon to warn said Ramsey 
of its dangerous and defective character and 
proximity to the tracks and road-bed of said de-
fendant, and as a result thereof, said Jam es K. 
Ramsey was killed.

5. The plaintiff alleges that the injury to said 
Jam es K. Ramsey and from which he died, was 
by reason of a defect o r insufficiency due to the 
negligence of the said defendant, in its cars, en-
gines, appliances, machinery, track, works and 
other equipment.

6. The plaintiff also alleges that the death of 
the said Jam es K. Ramsey resulted in whole or
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in p a rt from the negligence of the said defen-
dant, its officers, agents and employees. ’ ’

(Page 5, line 5 to page 6, line 11.)

There was no evidence introduced by the respon-
dent to support the above allegation, tha t the hot 
journal was due to any defect or insufficiency due to 
the appellant’s negligence. On the contrary, the re-
spondent ’s witness who looked a t this hot box, could 
not say what caused it, but did testify as to a  num-
ber of things th a t might have caused it, some of which 
could have been discovered by reasonable inspection 
and some not.

“ Q. Then it was no unusual occurrence?
A. No, it  was no unusual occurrence.
Q. W hat causes a hot box ?
A. Well, there are several different things 

which cause a  hot box, quite a number of things.
Q. Well, state some of them.
A. Well, there could be packing taken out of 

some, they will be dry and run hot, and a 
crooked bearing will cause it to run hot, sand 
in the journal box will cause it, quite a number 
of things will cause it.

Q. Well, if bearings are properly cared for, is 
there any danger of a hot box ?

A. Yes.
Q. Well, what will cause it—now, if  the 

wheels, understand, the bearings, are properly 
looked afte r by competent mechanics, careful in-
spection, now, what will cause a hot box?

A. Boys going along lift the lid up and throw 
sand in; tha t oftentimes happens.

Q. Is that the only thing?
A. No, I  don’t know.
Q. W hat is that ?
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A. No, tha t is not the only thing.
Q. W hat else!
A. Well, there are various things tha t cause

it.
Q. Well, let us know exactly the things tha t 

will cause a hot box. I f  you say a hot box has 
been carefully inspected by competent me-
chanics, I  mean to say, if you say the bearings 
and wheels have been carefully looked after by 
competent mechanics, carefully inspected as they 
should be, is it a t all probable tha t you will have 
a  hot box!

A. I t  is.
Q. From  what cause!
A. Why, the journals could be cut in such a 

way tha t it could not be seen from the outside.
Q. W hat do you mean, cut!
A. Been heated before and repacked.
Q. Well, if the journals had been looked after 

with proper mechanical skill, they would not 
have been passed, would they!

A. Probably they can’t see tha t where they 
have been cut, unless they put in new wheels 
under the car. ’ ’

(Page 27, line 13 to page 28, line 21.)

A lso :
“ Q. Now, did you look a t this hot box after 

you got to Camden, yourself!
A. Yes, sir.
Q. Did you see whether it was properly oiled 

in the journal!
A. You couldn’t see tha t when it was blazing.
Q. I t  was blazing!
A. Yes.
Q. W hat makes the blaze; what is it  th a t burns 

that makes the blaze!
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A. Well, it  is what little oil and little waste 
is in there, in the box.

Q. But if as a general thing, if the waste which 
is in there is properly oiled and the journal is 
properly greased, there is not much danger from 
a hot box, is there ?

A. As I  say, sometimes they do.
Q. Yes, sometimes occasionally, some me-

chanical defect, but generally it is a question of 
failure to oil and grease, isn ’t it?

A. No, there are other things that cause it.
Q. I  understand that, hut most of the cases?
A. Yes.”

(Page 30, lines 7-28.)

The respondent’s witness fu rther testified that, 
there had been a regular inspection of this journal 
a t Winslow Junction ju st before the tra in  had 
started  for Camden and that same were reported 
“ 0. K .”  to him.

“ Q. Mr. Iredell, this tra in  tha t you were on 
was inspected before you left Williamstown 
Junction?

A. Winslow Junction.
Q. On the night of the accident?
A. Yes.
Q. And who inspected it?
A. The car inspector.
Q. Where?
A. Winslow Junction.
Q. And what did he do?
A. He has a lamp made for that purpose, goes 

up one side of the tra in  and dowm the other and 
also over the roof.

Q. Does he inspect the journals?
A. Goes along for that purpose to inspect the 

train.
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Q. And then does he report his inspection to 
you?

A. No, sir, only ‘0 . K .’
Q. W as this tra in  so inspected tha t night?
A. Yes, he told me all right and we went 

ahead.
Q. And you were told it was 0 . K .t
A. By him, yes.
Q. And you went ahead?
A. Yes.
By Mr. W atkins:
Q. Now, what did you see the inspector do?
A. Only going down one side and up the other 

and over the ro o f; I  went with him while he was 
taking the car numbers.

Q. He only went down one side and up the 
other side and over the roof?

A. Yes.
Q. Did he lift the boxes of this journal and 

lo o k ------
A. I  couldn’t say that.
Q. Did you see whether he did or not?
A. No, sir.
Q. D idn’t you see whether he examined it to 

see if it had sufficient oil?
A. No.
Q. Then all you saw him do was to go one 

s id e ------
A. And down the other, yes.
Q. Do you call that an inspection?
A. That is what they call an inspection.” 

(Page 71, line 4 to page 72, line 15.)

Mere proof of the existence of the hot box is not 
evidence that the overheated condition was due to 
the appellant’s negligence. In  this aspect of the
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case, the respondent has failed to establish by af-
firmative proof, any negligence of the appellant to 
entitle her case to go to the jury.

New Orleans & N. E. R. Co. vs. Harris, 38 
Sup. Ct. 535;

Sm ith  vs. P. R, R., 239 Fed. 103.

Neither did the respondent offer any proof that 
the post mentioned in said paragraph four of the 
complaint was negligently or carelessly erected or 
that it was of a dangerous or defective character. 
The respondent’s evidence showed it to be an iron 
fence of about four or four and one-half feet in 
height, and that all the main stations from Winslow 
Junction to Lawnside have these intertrack fences 
and only the flag stations are without them.

“ Q. Is there a  fence a t Lawnside Station?
A. Yes.
Q. W hat kind of a fence?
A. An iron fence.
Q. And iron fence?
A. Yes.
Q, Is tha t fence lighted at night times?
A. No, sir.
Q. About how high is the fence?
A. About four feet, I  imagine.
Q. About how high?
A. About four feet.
Q. Is there a  fence at every one of the sta-

tions?
A. No, sir.
Q. Along the road?
A. No, sir.
Q. How many stations between Lawnside and 

Winslow Junction have fences between the 
tracks?
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A. All the main stations.
Q. Well, name them.
A. S h ip y a rd ------
Q. No, between Lawnside and W inslow1?
A. Magnolia, S tratford , Laurel Springs, 

Clementon, Cedar Brook—I guess that is all.
Q. All iron fences?
A. I  think there are.*
Q. And then there are stations which have no 

fences between them?
A. Yes, sir.
Q. Did, you state about the height of the fence?
A. About four feet.
Q. And about how long is this fence?
A. About, probably 100 feet.
By the C ourt:
Q. W here does it run?
A. Runs in between the track, from  the road 

crossing at Lawnside north toward Camden.
Q. W hat is the object of the fence?
A. To keep the passengers getting off the 

tra in  from crossing back of the tra in  in front of 
another tra in  passing or coming.

Q. Is it a customary fence on railroads?
A. I  don’t know that.
Mr. W atkins: We have shown, your Honor— 

I  think I  have answered that question by showing 
some places had them and some did not.

The Court: He said the main stations had 
iron fences.

Mr. W atkins: Yes, and he named the sta-
tions which had them.

Q. You mean flag stations, I  suppose?
A. F lag stations tha t doesn’t have them.
Q. All regular stations have them?
A. Have them, yes, s ir.”

(Page 21, line 1 to page 22, line 23.)
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I t  wag admitted that this fence was between the 
main north and southbound tracks and equidistant 
therefrom.

“ Q. On this line there at Lawnside, is that a  
double track?

A. Yes.
Q. North and southbound tracks?
A. Yes.
Q. This in tertrack fence of which we have 

spoken, that is between the two tracks?
A. Between the north and southbound 

tracks.’ ’

(Page 72, lines 19-26.)
“ Q. About how close is this fence to the rail-

road track? I t  sets in between the tracks, 
doesn’t  it?

A. Yes.
Mr. B radley: I  object to about how far. I f  

he knows how fa r it is, I  think he ought to testi-
fy, not about how far.

Mr. W atkins: Take out the word ‘about.’
Q. Now, how fa r  from the track on each side 

is this fence?
A. Two foot.
Q. Two feet?
A. Yes.”

(Page 38, line 28 to page 39, line 5.)
‘ * Q. W here does i t  run ?
A. Buns in between the track, from  the road 

crossing at Lawnside north toward Camden.”  
(Page 21, line 37 to page 22, line 2.)

These intertrack fences were erected fo r the safety 
of passengers and could serve their useful purpose
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only by being placed between the main tracks. That 
it is good railroading to construct same is self evi-
dent.

“ Q. W hat is the object of the fence?
A. To keep the passengers getting off the 

tra in  from crossing back of the tra in  in front of 
another train  passing or coming.”

(Page 22 lines 3-6.)

While the respondent’s proof showed that there 
were no lights placed on this intertrack fence at 
night, yet she failed to introduce any evidence to 
establish a custom for the appellant to put lights 
on this or any of its other intertrack fences or even 
tha t it was considered good railroading to make such 
use of lights or that any other railroad followed such 
a custom. On the contrary, the respondent’s wit-
ness said he didn’t know of any custom to put lights 
on these fences:

“ Q. Now, you have been asked whether he 
knew there was. a light on this fence; it is not 
customary to light these intertrack fences, is it?

Mr. W atkins: I  object; it is not a m atter of 
custom.

The C ourt: The objection is overruled.
(Objection noted for the plaintiff.)
A. No, I  don’t  know of any.”

(Page 29, lines 18-29.)

I t  is difficult to see just what useful purpose could 
be served by putting lights on these intertrack fences 
or how many lights the respondent would have had 
the appellant use on them. In  the first place the 
railroad could not presume that any experienced em-
ployee would come in contact with these fences for 
even taking any view of the duties of deceased it was
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unnecessary for him to sit on the steps to watch 
this hot box.

“ Q. And that could have been seen by Mr. 
Ramsey if he stood on the fron t platform, 
couldn’t it?

A. Yes.
Q. He d idn’t have to get down on the steps 

to see it?
A. Not necessarily.
Q. And he could also have seen it if he had 

sat in the caboose and looked out of the window, 
couldn’t he?

A. The blaze, yes.
Q. And he could have then leaned out and not 

hit the fence, couldn’t  he?
A. Yes, sir.
Q. In  other words, if he were up in the caboose 

looking out of the window he could lean very 
fa r  out and still have been way above the in-
ter-track fence?

A. Been above the fence.
Q. Did you advise him to go sit there on the 

step and look a t it?
A. No, sir.
Q. W as there any rule of the company re-

quiring him to go sit there on the step and watch 
that hot box?

A. No, sir.
Q. I t  is not a custom ary place to sit, is it, 

when you are on a double track?
A. No, s ir .”

(Page 23, line 20 to page 24, line 10.)

‘i Mr. W atk ins: Well, we have gone into that.
Q. Now, then, before you went in the car and 

sat down and let Ramsey, or Ramsey went out
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the front, you understand, of his car, had you 
determined what car it was on?

A. We had,
Q. And what caused you to determine the 

particular car and the particular box that it was 
on?

A. From  the smoke pouring from the box.
Q. Then it began smoking?
A.. Yes, s ir .”  JJ-/5L 

(Page 32, lines 16*26.)

“ Q. In  order to have looked at that hot box, 
that could have been seen from the platform  of 
the caboose, couldn’t it?

A. Yes.
Q. I t  w asn’t necessary to get down there on 

the step to see it?
A. No, s ir .”

(Page 57, lines 16-22.)

Then what color light could be used, so that it 
would not confuse an engineer when he was observ-
ing signal lights at a distance? I f  the lights were 
placed high above the fence to obviate this last dan-
ger, they would not have been observable by the de-
cedent any more than the station lights were in this 
case. There was evidence of the respondent’s wit-
ness tha t there were large oil lamps on the station 
platform s on each side of the tracks, and the light 
therefrom  would have reached fa r  enough on a dark 
liight to cover this very point where the decedent’s 
head is alleged to have come in contact with the post 
of this intertrack fence. The witness could not say 
whether these station lamps were lighted on that 
night, but there was no proof tha t these lamps were 
not properly lighted.
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“ Q. Well, from your knowledge of the situa-
tion there, are yon able to say that he was bene-
fited , would have been benefited any by a light 
a t the point where his head struck the fence?

A. Well, I  don’t know whether the light was 
lighted; I  couldn’t say that.

Q. Well, if it had been lighted?
A. I t  would of a dark night, yes, sir.
Q. Have reached fa r enough to cover the 

point where his head came in contact with the 
fence ?

A. I t  would, they are quite large lamps with 
reflectors on them .”

(Page 74, line 27 to page 75, line 2.)

The respondent contended most strenuously that 
the appellant was negligent in not furnishing the de-
cedent a safe place to work, and by reason thereof 
this employee met his death. There was no evidence 
in the respondent’s case that the place furnished 
by the appellant for the deceased to work was un-
safe. Such reasoning is fallacious inasmuch as it 
assumes that the reckless and careless manner in 
which an employee can perform  his work in a safe 
place makes the place itself unsafe. To ascribe to 
such a proposition would make every place of em-
ployment unsafe and render the company insurers of 
the safety of its employees. But there was no rule 
of the company requiring the deceased to sit on the 
steps of the caboose and watch this hot box. Neither 
was it a customary place to sit when travelling along 
double tracks nor did the conductor fell him to go 
there.

“ Q- Did you advise him to go sit there on the 
step and look a t it?

A. No, sir.
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Q. W as there any rule of the company requir-
ing him to go sit there on the step and watch that 
hot box'?

A. No, sir.
Q. I t  is not a customary place to sit, is it, 

when you are on a double track?
A. No, s ir .”

(Page 24, lines 1-10.)

Furtherm ore, the respondent’s witnesses ad-
mitted, that there was no necessity for the deceased 
to have come in contact with this intertrack fence, 
even if he was attem pting to watch this hot box, 
for

(a) He could have watched the hot box from the 
safe position in which he was found on the steps of 
the caboose.

“ Q. W here did you find him or see him then?
A. Sitting on the next to the bottom step of 

the caboose, on the front.
Q. W hat was his position and what was his 

condition when you saw him?
A. His feet was on the bottom step, sitting 

on next to the bottom step with his arm  around 
the grab-iron, with his head lying on his right 
arm and his left arm  hanging down.

By the Court:
Q. W hat did he appear to be doing?
A. Ju st lying quiet.
Q. Well, a t  this time was he in a position to 

see the hot box?
A. He was.
By Mr. W atkins:
Q. His arm  was around the grab-iron?
A. The right arm.
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Q. Will you explain to the jury, what you mean 
by the grab-iron?

A. I t  is an iron put on all cars to catch hold 
of, to get on.

Q. His right arm  was around that?
A. Yes, sir.
Q. And his head down on his arm, you say?
A. Lying down on his arm.
Q. W as his body extended out beyond the car?
A. No, sir.
Q. Or his head?
A. No, s ir .”

(Page 17, line 35 to page 18, line 31.)

(b) He could have remained in the caboose and 
watched fo r the blaze.

“ Q. And that could have been seen by Mr. 
Ramsey if he stood on the front platform, 
couldn’t it?

A. Yes.
Q. He d idn’t have to get down on the steps 

to see it?
A. Not necessarily.
Q. And he could also have seen it if he had 

sat in the caboose and looked out of the window, 
couldn’t he?

A. The blaze, yes.
Q. And he could have then leaned out and not 

hit the fence, couldn’t he?
A. Yes, sir.
Q. In  other words, if he were up in the caboose 

looking out of the window he could lean very far 
out and still have been way above the intertrack 
fence?

A. Been above the fence.”
(Page 23, lines 19-36.)
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(c) He could have seen the blaze from  the back 
platform  of the caboose, where conductor saw blaze.

“ Q. You were on the back platform  and saw 
the blaze?

A. Yes.”
(Page 31, lines 15-17.)

\

(d) He could have watched the hot box from the 
front platform  of the caboose without getting down 
on the steps and without coming in contact with the 
intertrack fence.

1. “ Q. Could that be seen from the platform?
A. Yes, sir.
Q. Of the caboose?
A. Yes.
Q. Well, could Ramsey have stood on the plat-

form  of the caboose and seen this smoke or 
blaze?

A. Yes, sir.
Q. W ithout getting down on the steps?
A. Yes, sir.
Q. Or without coming in contact with the 

fence?
A V p o  g i t  * *

(Page 32, lines 16-26.)

2. * ‘ Q. Could you see, for instance, this hot box 
on this curve without leaning out?

A. As the tra in  swings the curve you can.
Q, As it swings around?
A. Yes.
Q. But when it w asn’t swinging around the 

curve, could you have seen it?
A. Being the rear one, you could.
Q. From  where?
A. From  the caboose, from the platform  of 

the caboose.
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Q. From  the front or back?
A. From  the fro n t.”

(Page 35, line 33 to page 36, line 8.)

3. “ Q. And that could have been seen by Mi. 
Ramsey if he stood on the front platform, 
couldn’t it?

A. Yes.
Q. He d idn’t have to get down on the steps to 

see it?
A. Not necessarily.”

(Page 23, lines 20-24.)

4. “ Q. In  order to have looked a t that hot box, 
that could have been seen from the platform  of 
the caboose, couldn’t it?

A. Yes.
Q. I t  w asn’t necessary to get down there on 

the step to see it?
A. No, s ir .”

(Page 57, lines 16-22.)

5. ‘ ‘ Q. How close was he to this hot box when he 
stood there?

A. On the front?
Q. Yes.
A. I  don’t know, I  am no judge of distance; 

I  imagine maybe five feet, if you are standing up. 
Q. Five feet if  you are standing up?
A. Yes, I  am judging that, I  a in ’t got no idea 

of measurement.
Q. So you say if he knew where it was, then 

he wouldn’t have to stoop down to watch it.
A. No, he wouldn’t  have had to get down if 

he had seen the place and knew where i t  was.
Q. I f  he had known where it was without' see-
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ing the place, he wouldn’t have had to get down 
there, would he I

A. Not i£ he knowed where it was, no, s ir .”  
(Page 51, lines 4-20.)

I t  was urged by the respondent that the deceased 
did not know where the hot box was located and 
therefore had to stoop down to find out—but this 
cannot be the fact, for

(a) The respondent’s own witness testified other-
wise (page 32, lines 3-12).

(b) Then from the uncontradicted testimony in 
th is case it has been proved that he had his lantern 
with him (page 17, lines 20-21).

That the Court refused to grant the appellant’s 
motion for a non-suit, upon the erroneous theory 
that the presence of a light upon the intertrack fence 
might have prevented the accident, is shown by the 
following statem ents:

“ The Court: I t  strikes me that the crucial 
p a rt of the case is whether there should not have 
been a light on this fence.”

(Page 77, lines 28-30.)

“ The Court: I  think it should say, ‘W ith-
out any warning, there being no light or sign 
or anything to indicate the presence of a fence 
at tha t place.’ ”

(Page 79, lines 1-3.)

“ Now the question is, first, ‘Was there any 
light there from which he could see this fence, 
and if there was not, was it the duty of the rail-
road'company to provide a light?’ ”

(Page 81, lines 18-21.)
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The mere possibility that such a light might have 
prevented the accident was insufficient, in point of 
law to have the appellant’s alleged negligence sub-
mitted to a jury.

Sm ith  vs. P. R. R., 239 Fed. 103;
H ull vs. Virginia R. Co., 88 S. E. 1060.

Since the respondent’s testimony wholly failed to 
show any negligence on the p a rt of the appellant, it 
is respectfully submitted that the trial Court erred 
in refusing the motion for a  non-suit.

Chicago <& N. W. R. Co. vs. Bower, 36 Sun 
Ct. 624;

Southern R. Co. vs. Gray, 36 Sup. Ct. 558;
Great Northern R. Co. vs. Wiles, 36 Sun' 

Ct. 406.

B. R ESPO N D EN T’S PROOF SHOW ED THAT 
TH E RTSK IN  QUESTION WAS ONE THAT 
DECEASED ASSUMED AS A M ATTER OF 
LAW.

I t  is difficult to determine just what erroneous con-
ception the tria l Court had of the doctrine of 4 4 as-
sumption of risk ”  as applied to the respondent’s evi-
dence, but the discussion in the motion for non-suit

64-91) shows that the Court did not seriously 
consider same.

There was no evidence in the respondent’s case 
tha t the appellant violated any statute enacted for 
the safety of its employees and it therefore follows 
/as a m atter of law that the deceased assumed the 
risks of his employment.

Seaboard A ir  L ine Co. vs. Horton 34 Sun 
Ct. 635; '

Jacobs vs. Southern R . Co., 36 Sup. Ct. 588.
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From  the respondent’s uncontradicted testimony, 
it was established that (1) the deceased was a cap-
able experienced railroad man; (2) he had been in 
the company’s employment over eight years (page 
62, line 3 ); (3) a t the time of the death he was forty 
year of age (page 61, line 5 ); (4) the deceased had 
worked on this road since 1909; (5) the iron in ter-
track fence at Lawnside was about four or four and 
one-half feet high and about one hundred feet long; 
(6) all the main stations between Williamstown 
Junction and Lawnside had these intertrack fences 
midway between the main north and southbound 
tracks; (7) the fence at Lawnside was open and 
obvious; (8) he knew of the existence of this fence 
for he was on a run for two winters of 1914 and 1915 
and when his tra in  stopped there nearly every day, 
he would go back and flag the rear end; (9) he had 
quite frequently been employed on the tra in  when 
there was a hot box (page 27, lines 1-9); (10) the 
bottom  step of the caboose was between one and 
two feet from this fence (page 41, lines 31-33) and 
the second step was eighteen or twenty inches fu r-
ther from  the fence (page 39, lines 15-19); (11) the 
deceased was found on the second step of the caboose 
with the left side of his head crushed, his head rest-
ing on his right arm  which was grasping the grab- 
iron and his left arm  hanging down, but his body 
was wholly within the lines of steps and in a posi-
tion in which he could have safely seen this hot box; 
(12) the place where deceased was found was not 
a customary place to sit, when on double tracks; (13) 
no lights were placed on this fence a t night and there 
was no custom to light any of these fences.

From  the above, it is evident that the deceased 
knew perfectly well of the existence of this inter- 
track fence and tha t the same was unlighted at
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night. As an experienced railroad man, he cannot 
be supposed to have been ignorant that such a fence 
made it dangerous for anyone leaning fa r out from 
the left-hand side of the tra in  while on the steps of 
the caboose. Therefore with such knowledge, he as-
sumed the risk that would obviously attend taking 
chances of leaning from the left-hand side of the 
train.

There was some evidence introduced by the re-
spondent to show that it was the duty of the deceased 
to watch this hot box afte r same was discovered. I t 
was also testified by respondents witnesses that lean-
ing from the side of the tra in  to observe these hot 
boxes happened thousands of times every year.

“ Q. But when the blaze is not plain and you 
smell smoke which indicates tha t there is a hot 
box, then you have to put your head out and 
look carefully to find out where it  is I 

A. Y es, naturally you do; it is done a thou-
sand times a year, maybe more.

By Mr. W atkins:
Q. W hat?
A. I t  is done a thousand times a year, look 

for hot boxes out the side like that. You can 
smell it, but you can’t  see i t .”

(Page 49, lines 25-37.)

Even if we do accept the above view of the testi-
mony the respondent cannot recover in th is action 
for the risk in question was an ordinary one normally 
(incident to the deceased’s employment. An em-
ployee is conclusively presumed to have actual knowl-
edge of such risks and assumes injuries resulting 
therefrom.

Chicago & N. W. R. Co. vs. Bower, 36 Sup.
Ct. 624;
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Chesapeake & 0 , R . Co. vs. De A tley, 36 
Sup. Ct. 564;

,<Seaboard A ir  Line vs. Horton, 36 Sup. Ct. 
180.

The C ourt’s attention is called to the case of B ut-
ler vs. Frazee, (29 Sup. Ct. 136), where Justice 
Moody referring to the doctrine of assumption of 
risk, said in p a r t :

“ But where the conditions are constant and 
of long standing and the danger is one that is 
suggested by the common knowledge which all 
possess, and both the conditions and the dangers 
are obvious to the common understanding, and 
the employee is of full age, intelligence and ade-
quate experience, and all these elements of the 
problem appear without contradiction from the 
p lain tiff’s own evidence, the question becomes 
one of law for the decision of the Court. Upon 
such a state of the evidence, a  verdict for the 
plaintiff cannot be sustained, and it is the duty 
of the Judge presiding at the trial to instruct 
the ju ry  accordingly.”

In  the case of Reese vs. Philadelphia and Reading 
Railroad Co., 36 Sup. Ct. 134, the deceased, a capable 
experienced fireman tried to get a drink of w ater 
from the side of the tender while the engine was in 
motion and in leaning outside the line of the engine 
and tender came into contact with a freight car. This 
freight car was on adjacent tracks but which were 
located much closer than the standard adopted by the 
company. This accident happened at midnight but 
the yard  was well lighted and the conditions were 
obvious and had existed for some time. The plain-
tiff was non-suited and the Supreme Court sustained 
the ruling of the tria l Court.
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A similar case is that of Pennsylvania Railroad 
Co. vs. Nelson, 259 Federal, 156. Decedent was killed 
while loading freight cars on a car float a t a pier in 
New Jersey. A platform  level with the floors of the 
ears was placed in between the tracks on the float 
which sloped to the floor of the float on both ends and 
the roof of platform  was supported by upright 
stanchions. I t was the duty of deceased to see that 
the car doors were not placed opposite these 
stanchions. On the night of the accident deceased 
was riding, as was customary, on the first step of the 
car and upon entering the float was crushed between 
the stanchions and the car where there was a  clear- , 
ance of eleven inches, or tripped over a coil of rope 
negligently left on the sloping approach to car level. 
As deceased had been working for three months un-
der same conditions, and as there was no proof that 
he tripped over this coil of rope, he was held to 
have assumed the risk.

Another case of interest is that of Farley vs. N. 
Y. N. H. & H. R. Co., 91 Atl. 650, where and exper-
ienced engineer of a steam tra in  climbed on a tender 
of an engine to ascertain how much w ater was in 
the tank. In  climbing back he came in contact with 
an overhead live electric wire, which was used by 
electric engines on the same tracks, and which was 
depressed at that point under a bridge. The Court 
held that he had full knowledge of these wires which 
had remained unchanged for some time as they were 
obvious to a man of his intelligence and experience, 
and since he continued to work on the railroad with 
such knowledge he assumed the risks of injuries re-
sulting therefrom.

While not exactly in point the case of Nagle vs. 
Hmes, Director-General o f Railroads, 112 Atl. 195, 
decided recently by the Court, may be helpful on the
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doctrine of assumption of risk as applied to non-
suits.

I t  was pointed out by the trial Court, that the cases 
cited by the appellant were not in point, as in the 
case sub judiee the deceased might not have had a 
chance to see this intertrack fence because it was not 
lighted. We do not think the Courts recognize any 
such distinction for in the case of Glenn vs. Cin-
cinnati, N. 0 . T. & P. R. Co., 163 S. W. 461, a boiler 
maker was working near a p it about nine feet long 
by sixteen feet deep and extending between car 
tracks in repair shop, when last seen a few minutes 
before quitting time in the evening. On the follow-
ing morning his body was discovered lifeless a t the 
bottom of this pit. I t  was admitted that the pit was 
not well lighted but the Court held, that he knew of 
the existence of this pit and of the danger of falling 
therein and therefore he assumed that risk.

Since the respondent’s evidence clearly showed, 
that as a m atter of law, the deceased assumed the 
risk in question, the Court erred in refusing the ap-
pellan t’s motion for a non-suit.

n.
TH E COURT ERRED  IN REFU SIN G  D E F E N -

D A N T’S MOTION FOR A D IRECTED V ER -
DICT.

The preceding arguments herein set forth  as 
grounds for a non-suit are equally applicable for 
the direction of a verdict for the appellant. Only 
/the testimony of the appellant will be specifically 
set forth under this sub-division.
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A. A PPELLA N T *S TESTIMONY FA ILED  TO 
DISCLOSE ANY NEGLIGENCE OF ITS 
SERVANTS, AGENTS OR EM PLOYEES.

The appellant’s testimony regarding the existence 
of hot boxes was dealt with by an expert, who stated, 
among other things, that some where preventable, 
while some were not; that the mere existence of a 
hot box did not denote negligence and that a journal 
had never been devised which would not overheat.

“ Q. And what have you to say in reference to 
the cause of hot boxes?

A. There are many causes attributable to hot 
boxes; some of them are preventable and a great 
many are not.

Q. W hat are some of the causes?
A. Some of the preventable causes would be 

insufficient lubrication, packing and so forth, and 
the unpreventable causes are packing getting 
under the bearing—foreign m atters getting un-
der the bearing.

Q. How would foreign m atters get under the 
bearing?

A. Why, it works this way, up through the 
packing, the foreign substances, and also for-
eign substances, which may be in the bearing 
itself, in the manufacture of the bearing, which 
cannot be detected in the m anufacture, that is, 
in the metal itself, also from linings cracking 
and bearings breaking.

Q. Then from your experience the mere exis-
tence of a hot box is not negligence?

A. No, sir.
Q. Do you know whether a journal has been 

devised that will not become hot?
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A. I  wish it were.
Q. I  understand you to say you wish it were, 

but will you just answer?
A. No, sir. .' ..
Q. You don’t know of any such thing m ra il-

roading, do you, as a journal that will not be-
come hot?

A. No, s ir .”  . ...
.(Page 127, line 20 to page 128, line 15.)

The caboose on which the deceased was riding 
while injured was of standard design. All cabooses 
on this railroad are built of the same design and 
similar to plans Exhibit D1 (S tate of Case). The 
very caboose in question No. 10009 was measured and 
found to conform to this plan with very slight allow-
able variations. . ^

“ Q. Mr. Keppelman, a t my request did you
measure cab No. 10009?

A. Yes, sir.
Q. And what did you find, m  reference to the 

plans of cabs introduced in evidence yesterday
and marked Exhibit D ll  ,

A. I  found—I  checked the steps and the 
widths and the grab-irons and found them to 
conform to the figures represented m the plan, 
with very slight variations which would occur m 
ordinary freight car construction.

0 . You say slight variations?
A. Quarter to half an inch, with the exception 

of the height of the steps and platform, from  the 
rail, which was about one and three quarter
inches lower than the plan. . ,

Q. W hat do you attribute that to, if anyth ing . 
A That is attributed to the car in going down 

on its  springs, etc., which we are allowed a van- 
able of about two inches.
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Q. And this comes within the variable?
A. Yes, s ir .”

(Page 136, lines 12-34.)

By actual measurement of a car inspector the dis-
tance from the edge of the bottom step of this stand-
ard caboose to the intertrack fence was 1 7 ^  inches 
(page 136, line 33 to page 137, line 1), and the dis-
tance from the front edge of the second step to the 
in tertrack fence was 25 inches (page 137, lines 23- 
25); the distance from the inside edge of the second 
step to the fence was 32*4 inches (page 140, lines 6- 
10); and the height of the riser between these steps 
was 9)4 inches (page 138, lines 29-31). To deter-
mine this the car itself was measured at Camden and 
the witness in calculating the distances from the 
fence took the uncontradicted testimony of the sec-
tion foreman (page 110, lines 30-31), and the foreman 
carpenter (page 118, lines 8-17), that these tracks 
were 7 feet 5 inches apart which is the standard 
gauge. This fact was fu rther corroborated by an 
outside witness, an engineer, who measured same for 
the purposes of tria l (page 169, lines 32-36).

The evidence is uncontradicted tha t this in ter-
track fence was a P. & R. standard intertrack fence 
used at all the stations of the appellant company, 
where intertrack fences are erected (page 110, lines 
15-19; page 117, lines 12-30). I t  might be here noted 
that the appellant is one of the affiliated lines of the 
Philadelphia & Reading Railway Company (page 
127, lines 5-9). This is an iron fence, 4 feet 9 inches 
in height (page 117, line 35 to page 118, line 7) and 
2i/4 inches in width (page 126, lines 12-13) and near-
ly 300 feet long (page 118, line 6 ); it was constructed 
in 1904 and its position and location remained un-
changed up until the time of tria l (page 163, line 32
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to page 164, line 6). There was originally an iron 
ball of the width of the fence on the post with which 
deceased is supposed to have come in contact, which 
extended 6 inches above the top of the fence (page 
126, lines 9-26). This ornamental ball had probably 
been missing from  the post before the accident in 
question (page 163, lines 1-11; page 155, lines 21-24; 
page 167, line 32 to page 168, line 8) and if so the 
post was only 4 feet 3 inches high (page 124, lines 
20-24). There was a post with a ball thereon every 
8i/2, feet along the fence (page 126, lines 22-23). The 
fence was in good repair on the day after the acci-
dent (page 111, lines 1-6), and in fact it had never 
been in disrepair since its construction (page 164, 
line 34 to page 165, line 36; page 166, line 22 to page 
167, line 21). I t  was also shown that the post of the 
wooden intertrack fence of the W est Jersey  & Sea-
shore Railroad Company at Woodbury, New Jersey 
was 4% inches wide (page 172, lines 1-2).

According to the evidence of the appellant’s fore-
man carpenter, who had had th irty  years experience 
in building in tertrack fences, it is not only not cus-
tom ary to put any lights on intertrack fences but he 
had never seen lights on any intertrack fences on 
the Pennsylvania or Reading system (page 120, lines 
1-18). This testimony was corroborated by the sec-
tion foreman (page 110, lines 18-24).

The station agent testified that four standard 
Royal large oil lamps were placed on the station 
platform s a t Lawnside, two on the north end and two 
on the south end (page 151, lines 1-16), which type of 
lamps had been in use at that station before Septem-
ber 22, 1909, to this w itness’ own knowledge (page 
154, line 33 to page 155, line 16), and had not been 
changed in position since tha t time (page 162, lines 
30-32). The lamps were lighted on the night of the
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accident by the station agent a t 5 P. M. or shortly 
thereafter and extinguished by him between 6 and 
6.20 A. M. the following morning (page 149, line 35 to 
page 150, line 18). These lamps rested upon stands 
fastened to posts about five feet high (page 158, line 
12 to page 159, line 10) and were about twelve or 
fifteen feet back of the nearest track on the edge of 
the platform s (page 99, lines 19-23; page 116, lines 
12-21). There were concave reflectors on these lamps 
behind the globes (page 123, lines 18-21), and it was 
undisputed that the rays of light from the two 
southerly lamps would fall on the post in question 
at the southerly edge of this fence (page 112, lines 
1-19). This must be true, for there is a roadway at 
the southerly post of the fence (page 119, lines 26-30) 
and this light is doubtless placed to throw light on 
this roadway.

Although not so required, the appellant neverthe-
less introduced uncontradicted proof that the actual 
operation of the tra in  was free from negligence 
(page 93, lines 9-12). This would dispose of any 
idle presumption that the deceased was ja rred  or 
jolted from the train.

As has already been pointed out the mere exis-
tence of this hot box was not negligence per se nor 
was it dangerous to run from Magnolia to Camden, 
a distance of about eight miles, with such a hot jour-
nal, for it was not necessary to slacken the speed of 
the tra in  until there was an actual blaze (page 108, 
lines 16-25). As a m atter of fact no blaze was dis-
covered until the tra in  had reached Camden near 
New York Shipyard (page 31, lines 1-12), and it 
would have been safe to have run the tra in  from  a 
distance of seventeen miles (page 135, lines 14-20), 
or twice the distance from Camden to Magnolia 
(Camden to Lawnside is seven miles, page 152, lines
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14-16; and Magnolia where hot box was first dis-
covered smoking was about one mile south of Lawn- 
side, page 145, lines 29-31).

Since there was no evidence of any negligence of 
the appellant in any of the testimony offered in this 
case, it cannot be easily understood, why the appel-
lant was not entitled to the direction of a verdict.

B. TH E A PP E L L A N T ’S TESTIMONY PROVED 
CONCLUSIVELY, THAT AS A M ATTER OF 
LAW, TH E R ISK  WAS ONE THAT D E-
CEASED ASSUMED.

Since there was no evidence introduced in this case 
tha t the appellant violated any statute enacted for 
the safety of its employees, the doctrine of assump-
tion of risk applies.

In  addition to the testimony already mentioned in 
the respondent’s case which touches upon the doc-
trine of assumption of risk, we have appellant’s fu r-
ther proof that,

(a) Deceased knew or is presumed to have known 
of this intertrack fence.

During the winters of 1914 and 1915 he worked on 
a run which stopped at this very station nearly 
every day and each time he had to go back of the 
tra in  to protect the rear end.

He had also worked on this line for about eight 
years, and this fence was erected there many years 
before he entered the appellant’s employment.

All the regular station from Camden to Winslow 
Junction had sim ilar intertrack fences.

“ Q. Now, go back again, beginning with the 
New York Shipyard; is there a fence there at 
that station?
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A. New York Shipyard? Yes, sir.
Q. Now, the next station down is what sta-

tion ?
A. W est Collingswood.
Q. A fence there?
A. Yes.
Q. I  want you to name all the stations, flag 

and otherwise; now, where is the next station?
A. From  W est Collingswood it is Oaklyn, then 

Audubon.
Q. Has Oaklyn a fence?
A. Yes.
Q. Audubon?
A. Audubon, Orston.
Q. Ju st say ‘ fence. ’
A. ‘ Fence ’—Haddon Heights, fence; B arring-

ton, fence; Lawnside, fence; Magnolia, fence; 
then comes Somerdale, no fence; S tratford, 
fence; Garden Lake, no fence; Clementon, fence; 
then the next station up would be Pine Valley, 
no fence; Albion, Penbryn, Williamstown Junc-
tion.

Q. How about Albion?
A. No fence at Albion.
Q. W hat is the next one?
A. Penbryn.
Q. Any fence there?
A. No, sir.
Q. W hat is the next one?
A. Williamstown Junction.
Q. Any fence there?
A. No, sir, no fence at Williamstown Junc-

tion. , ’
(Page 95, line 18 to page 96, line 14.)

How can it be said that the deceased did not know 
of the existence of this intertrack fence a t Lawm
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side. I t  is submitted, that if as a m atter of law this 
employee is not presumed to have known of the exis-
tence of this intertrack fence, then it is difficult to 
understand how any experienced railroad man could 
be presumed to have knowledge of anything con-
nected with his duties.

The deceased had very frequently watched hot 
boxes on the tra in  before from the caboose.^

“ Q. Did Mr. Ramsey ever have occasion, that 
you observed, to notice hot boxes on the train?

A. He did.
Q. He had a great many hot boxes?
A. Several, yes, sir.
Q. Well, how many would you say, a hundred?
A. I  wouldn’t like to state any number, be* 

cause we have them frequently.
Q. Very frequently?
A. Yes.
Q. And you had seen him watch hot boxes 

from this caboose before, or a caboose?
A. Yes, s ir .”

(Page 145, lines 11-23.)

That he could have watched this hot box in safety 
without getting on the steps of the caboose is appar-
ent from Exhibit D l, showing open construction of 
the end of a caboose. 'Surely this experienced ra il-
road man knew in accepting the position of brake- 
man, he assumed certain risks and in fact the m at-
te r was carefully brought to his attention as ap-
pears by last p a rt general notice of the company’s 
rule book “ Employees, in accepting employment, as-
sume its risks” (page 149).

As other experienced railroad men knew it was 
dangerous to lean out the side of a caboose to watch 
a hot box (page 101, lines 1-4), we submit tha t the
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deceased knew of the obvious danger resulting from 
such a reckless act or as a m atter of law is presumed 
to have had such knowledge.

The risk in question being obvious and one hap-
pening in the ordinary course of the deceased’s em-
ployment, it follows as a m atter of law, that the de-
ceased assumed this risk and there can be no recov-
ery.

Southern Pacific Co. vs. Berkshire, 41 Sup. Ct. 162, 
is the most recent decision of the United States Su-
preme Court involving the doctrine of assumption of 
risk and the facts are quite similar to the case sub 
judice. This case has already been considered by 
this Court in the suit of Wilson vs. Director-General 
of Railroads, 112 Atl. 732.

In the Berkshire case, an experienced railroad en-
gineer of a freight train  crept out on the running 
board to examine the main driving pin on the en-
gine, which was getting hot. I t  may be supposed 
that a t the time of the accident he was leaning out 
the side window in the course of his duty to look 
at it again, when his head came in contact with the 
end of the arm  of a mail crane located about four-
teen inches from the side of the train. I t  further 
appeared that this crane stood at the same distance 
as all others along the road with the end not nearer 
than fourteen inches but near enough to hit a person 
leaning out the window. The Court held, that the 
deceased was presumed to have known of the exis-
tence of this mail crane near the track and in lean-
ing out the engine window a sufficient distance to 
come in contact with this crane, he assumed injuries 
resulting therefrom  even though he may not have 
known the precise distance to which the end of the 
crane would extend. In  the opinion Mr. Justice 
Holmes pointed out, tha t it was impractical to re-



3 9B rie f o f Defendant-Appellant

quire railroads to have no structures so near their 
tracks as to endanger people who lean from the win-
dows of the cars and that it would be impossible to 
use the contrivance with absolute certainty that no 
accident would happen if a man put his head out at 
the wrong time. In  disposing of the question of the 
proxim ity of the arm  of the mail crane, the opinion 
states, that the railroad is required and presumed to 
know its duty and the Court ought to be equally well 
informed and it cannot be that the theory of the law 
requires it to be left to the uncertain judgment of 
a ju ry  in every case—it is going very fa r to leave 
it open to a jury  to find liability in to rt to a system 
by which the ends of the arm s of a mail crane come 
to fourteen inches from the car. In  conclusion Mr. 
Justice Holmes, says, “ Confining ourselves to the 
case of postal cranes we are of opinion that to allow 
the ju ry  to find a verdict for the plaintiff was to al-
low them to substitute sympathy for evidence and 
to impose a  standard of conduct that had no w ar-
ran t in the common law. Butler vs. Frazee, 211 U.
S. 459, 465-467, 29 Sup. Ct. 136, 53 L. Ed. 281; K en-
ney vs. Meddaugh, 118 Fed. 209, 55 C. C. A. 115.”

That the opinion in the Berkshire case is in ac-
cord with the previous decisions of the United States 
Supreme Court involving assumption of risk may 
easily be determined by an examination of some of 
the leading cases:

Jacobs vs. \Southern R. R. Co., 36 'Sup. Ct. 588, 
where an experienced employee admittedly knowing 
the m aterial conditions and presence of a pile of cin-
ders, attem pted to board a moving engine with a 
pitcher of water in his hands, and tripped over the 
pile of cinder negligently placed near the tracks, 
it was held that the employee must be considered 
as appreciating the danger and assuming the risk
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even though he had forgotten the existence of the 
cinders.

Nelson vs.'Southern By. Co., 38 ,Sup. Ct. 233, where 
a civil engineer slipped while stepping on a decayed 
spot in a railroad tie and caught his foot in the 
space between the ties where the ballasting was. low, 
it was held, that he assumed the risk of injury for 
he knew there were always some ties in a decayed 
condition and that ballasting was occasionally be-
low the required height.

The doctrine of assumption of risks also applies to 
cases of extraordinary risks arising out of the em-
ployers failure to use due care in providing the em-
ployee with a safe place to work and suitable and 
safe appliances. Even in such cases the employee 
is treated as assuming these risks when he becomes 
aware of the defect or disrepair and of the risk aris-
ing therefrom  or when the defect and risk alike are 
so obvious that any ordinary man under the circum-
stances would have observed the defect and appre-
ciated the risk arising therefrom.

Seaboard A ir  L ine Co. vs. Horton, 34 Sup. 
Ct. 635;

GUa Valley By. Co. vs. Hall, 34 Sup. Ct. 
229;

Chesapeake & Ohio By. Co. vs. De A lley, 36 
Sup. Ct. 564;

McDougall vs. A tkinson T. & S. F. By. Co., 
186 Pac. 1028;

Boldt vs. Pennsylvania B. Co., 38 Sup. Ct. 
139.

Could this Court by any possibility decide, that 
the risk in question was extraordinary, yet it  being 
so obvious and the employee never having com-
plained about the same to his employer, then as a
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m atter of law, the risk of injury would be assumed 
by the decedent.

Seaboard A ir Line vs. Horton, 34 Sup. Ot. 
635.

F o r the above reasons we submit, that the Court 
erred in not granting the defendant’s motion for 
a directed verdict.

III .

AS A M ATTER OF LAW, TH E CHARGE OF 
TH E TRIA L COURT WAS ERRONEOUS.

The Court charged the jury  as follows: “ You 
must decide from the evidence and the light of the 
law whether the defendant was guilty of actionable 
negligence which resulted in whole or in p a rt in the 
death of the deceased. I f  you find it was not so 
guilty you would be bound to re tu rn  a verdict of no 
cause for action, but if you find the defendant was 
guilty of actionable negligence, you must find 
whether the deceased was guilty of contributory neg-
ligence. I f  you find the deceased was guilty you must 
cut down the amount of damages (page 85, lines 1- 
11),

The alleged e rro r in this charge is the failure of 
the C ourt to qualify the above charge with the doc-
trine of assumption of risk (page 193, lines 5-1-0).

I t  is here contended that under this charge, the 
ju ry  could have found the appellant guilty of ac-
tionable negligence and the deceased guilty of con-
tributory negligence and yet returned a verdict for 
the respondent even though the risk in question was 
one that the deceased assumed as a m atter of law.
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The charge should have been stated somewhat in the 
language of Mr. Justice Bergen in the case of Wilson 
vs. Director-General of Railroads (112 Atl. 732). 
“ If, on the other hand, the injury  was due to de-
fendant’s negligence, the risk of which was not as-
sumed by the plaintiff but to which he contributed 
by his acts, the defendant would not be entitled to 
a direction but to have plain tiff’s contributory neg-
ligence considered by the ju ry  on mitigation of dam-
ages. ’ ’

IV.

TH E TRIA L C O U R T  S H O U L D  H A V E  
CHARGED A PP E L L A N T ’S SIXTH, THIRD, 
ELEV EN TH  AND TW ELFTH  REQUESTS 
TO CHARGE.

Sixth Request to Charge:

6. “ The existence of a hot journal on the defen-
d an t’s tra in  is not negligence in itself nor is it a 
presumption of negligence on the p a rt of any of the 
officers, agents or employees of the defendant com-
pany”  (page 194, lines 15-19).

The respondent’s uncontradicted testimony 
showed, that in some instances hot boxes were pre-
ventable but in other cases the use of due care would 
not preclude their occurrence. The respondent’s 
witness did not examine the hot box to ascertain the 
cause thereof nor was any proof offered in the case 
touching upon the cause of this hot box. The ap-
pellan t’s expert testified tha t it was impossible to 
make a journal that woulcf not overheat. In  view
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of this uncontradicted testimony, the Court erred in 
refusing this request to charge and perm itting the 
ju ry  to speculate upon the cause of this hot box.

In instructing a jury  upon the question of assump-
tion of risk, a concrete instruction applicable to the 
phase of the evidence should be given.

Norfolk $  W estern R. Co. vs. Earnest, 33 
Sup. Ct. 654;

Seaboard A ir  Line vs. Horton, 34 Sup. Ct. 
635.

Third Request to Charge:

3. “ The location of the intertrack fence at Lawn- 
side was open and obvious and from the length of 
time the said fence had been at Lawnside and from 
the length of time the deceased had been employed 
on the freight trains of the defendant company and 
from the experience of the deceased as a capable ra il-
road man, he would have actual knowledge or be 
charged with knowledge of the existence and loca-
tion of the said intertrack fence”  (page 194, lines 
5-13).

The refusal of the Court to charge this request 
without qualification, perm itted the ju ry  to decide 
the assumption of risk involved therein, which had 
become a m atter of law for the Court.

Eleventh Request to Charge:

11. “ There is no evidence in this case that the 
defendant was guilty of any negligence which was 
the proxim ate cause of the injury and death of the 
said Jam es K. Ram sey”  (page 194, lines 20-23).

New Jersey State Library
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Twelfth Request to Charge;

12. “ The injury and death of the said Jam es K. 
Ramsey in accordance with the evidence presented 
in this cause was a risk that the deceased assumed in 
the course of h is employment”  (page 194, lines 26- 
29).

The C ourt’s refusal to charge the appellant’s 
eleventh and twelfth requests to charge was error 
for these two requests should have been charged as 
m atters of law.

V.

TH E COURT ERRED  IN OVERRULING A P-
P E L L A N T ’S QUESTION TO W ITN ESS.

“ Would you know as a railroad man that it 
was a dangerous thing to lean out the side of a  
caboose.”

(Page 94, line 34 to page 95, line 3.)

This particu lar witness had been in the employ-
ment of the appellant company as an engineer since 
1906 (page 91, line 25), and the question was directed 
to the general knowledge of railroad men concerning 
the dangers in question.
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VI.

TH E TRIAL COURT LET TH E JURY D ET ER -
MINE QUESTIONS THAT »SHOULD HAVE 
BEEN  DETERM INED BY TH E COURT.

As has been previously pointed out herein, the 
Court should have determined that, (a) the appel-
lant was not guilty of any negligence causing in 
whole or in p a rt the fatal injury to Jam es K. Ram-
sey and (b) as a m atter of law the risk in question 
was one that the deceased assumed in the course of 
his employment, (c) it was error for the Court to 
have submitted these issues to jury  instead of de-
ciding them himself and directing a verdict for the 
appellant.

VII.

TH E RULINGS OF TH E TRIAL COURT D E -
NIED TO TH E DEFENDANT RIGHTS AND 
IM M UNITIES TO W HICH IT  WAS E N -
TITLED  UNDER TH E FED ER A L EM -
PLO Y ER S’ LIA BILITY  ACT.

The appellant herein was deprived of asserted 
Federal rights, for

(a) The tria l Court erroneously submitted the 
question of appellant’s negligence to the jury.

The record clearly shows that the fatal injuries 
suffered by this employee were not caused by the 
negligence of the appellant, but were due solely to 
his own negligence.
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(b) The trial Court erroneously submitted the 
question of assumption of risk of the deceased em-
ployee to the jury.

The uncontradicted evidence in this case shows, 
that Jam es K. Ram sey’s death was due to risks and 
dangers assumed by him in the course of his employ-
ment and that these risks were known because they 
were obvious and he had had an opportunity of ob-
serving them. There was no issue of fact on this 
phase of the case to be submitted to the jury.

Since the record in this case fails to disclose any 
negligence of the appellant’s officers, agents or em-
ployees and since the risk in question was one that 
the deceased assumed as a m atter of law, we re-
spectfully submit, that the judgment of the Supreme 
Court should be reversed.

FLOYD H. BRADLEY,
Of Counsel.
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