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LERETITION PROCEEDINGS-- DISCRIMINATION AGAINST WHOLESALER -
;DISTILLER ORDERED. TO. SUPPLY WHOLESALER. '

_JOELI WINE DISTRIBUZORS, INC.,

t/a PERRONE WINES & SPIRITS, o

L = Petitioner, . ' oN PETITION
R ~ CONCLUSTONS
~ AND ORDER -

T V'.,'

*lsaOWNE-VINTNERs COMPANY,

Bespondent

5?Meyer Sugarman Esq. Attorney for Petitionere o
~J;5Toner, Vanderbllt, M{chels & Lighty Esqs., by William R.
SRV o Vanderbllt, ‘ESqQey Attorneys_for ReSpondent.

R Petltioner, a.licensed wholesaler of alcohollc beverages
fin New Jersey, seeks to compel. respondent. (an unincorporated
division - of .the House of Seagram, Inc.) to sell its products: to -

. petitioner ‘¢laiming such right under the prov131ons of R S. o
. 33: 1-93 et sed. (L° 1966, c.o 59). . o

£ : Petltioner (hereinafter Joeli): contends in its petitlon
‘that from 1959 to date it was a duly appointed distributor of
: nationally advertised brands. of .alcoholic beverages. imported,
“blended, .distilled or rectified by .respondent (hereinafter. :
;Browne-Vintners) for resale in New Jersey; that during the Past -
‘year it sold approximately $200,000 worth of Browne-Vintners 'fﬁ
productsy.that its volume of sales of Browne-Vintners products -
‘per salesman compares favorably to that of other authorized disf
“tributors of Browne-Vintners. It further alleges that on June
"9,.1967 it was.notified by Browne-Vlntners by letter dated June
:8 11967 -of ' its discontinuance of Joeli' as ‘an. authorlzed dlSw,sﬁ
5tr1butor "effectlve immediately." ‘

On June. 20 1967 Joell ordered three hundred cases of
ﬁnational brand . merchandise from Browne=-Vintners, which Browne-. .
“Vintners refused andcontinues to refuse to f£ill the said order. .
.Joeli further alleges.that. it has been at gll times able to pay
. for the merchandise and that termination of its distrlbutorship

. is discriminatory within the meaning of Chapter 59 of the Laws:
~of New Jersey (1966), contained in R.S. 33%1-93,6-11., It seeks
.a determination by the Director that the aforesaid refusal is
discriminatory and for an order directing Browne-Vintners to
icomplete the sale in accordance with the said order,

L.

oo . In its answer Browne—Vintners admite that Joeli was a
v“duly appointed distributor of its products until June 9, 1967,

" when .1t notified Joeli that. 1t was discontinuing such authoriza-
iy tiOne . : . ) .
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In separate defenses Browne=-Vintners sets forth that
it acted "in good faith and in the exercise of an informed -
- business judgment" in 1ts decision to discontinue Joeli together
with twenty-four other wholesalers distributing its products in
New Jersey, and designating as its exclusive distributor in this
State Reitmen Industries, Inc. and its affiliated companies
Galsworthy, Inc., Fleming & McCaig, Inc., and Crest Wine & Spirits
Company tdo, that it acted "under the authority of the statute
made an& provided" in such appointment; and that under the said
statute it was "justified in terminating the authority" of Joeli.

It was stipulated at the outset that all of the products
of Browne-Vintners sold in New Jersey are nationally advertised
except Kayser's wines and Brolio chianti. Additionally, it was
agreed that Joeli has the ability to pay for the products of
Browne~Vintners which would be ordered by Joeli.

In order to understand the motivation and the intention
of the Legislature, the import of the amendatory legislation
herein involved an é the governmental purpose effectuated by the
said enactment, it is necessary to examine briefly the prior act
and analyze the present law. ,

The present matter is bovevnea by the provisions of
R.S 33:1-93.6 gt sed. which became effective on June 2, 1966,
and which repealed the former stabubs P Se 33:1-93,1«5, This is
known as Chapter 59 of the Laws of 1966 and was enacted cone
‘ecurrently with Chapter 58 of the Laws of 1966 (N.J.S.,A, 33:1-43),
The repealed statute, which was a ehnplemcnt to the Alcoholic
- Beverage Law by Chapter 264 of the ans of 19%2, provided in part
‘as follows (R.S. 33:1-93):

93.1: "There shall be no discrimination in the sale
of alcoholic liquors by distillers, iuporters, and
rectifiers of nationally advertise& brands of

- alecoholic liquors to duly licensed wholesalers of
alcoholic liquors in this state.”

.93.,2: "In the event any distiller, importer, or
rectifier shall refuse to sell to any individual
wholesaler any amount .of alecoholic liquor or eomply

- with the provisions of this act [33:1-93.,1 to N

- 33 1—93.5§ then the wholesaler Shall petition the
‘commlssioner of alcoholic beverage control setting.

- forth the factsaend demanding a hearing thereon %o

;**determi%e vhether such refusal to sell is arbltrary
tf.or not ST , o :

The present statute prov1des as fol}ows. e

"65 There shall be no discrimination in the sale of -
any nationally advertised brand cof aleccholic beverage
other than malt alcoholic beverage, by importers,

- . blenders, distillers, rectiflers and wilneries, 0 duly

- licensed wholesalers of alcoholic beverages who are

- .authorized by such importers, blenders, distillers,

- rectifiers and wineries to sell such nntionally ,

'4_advertised brand in New Jersey. z '

M7, In the event any such importer, blender dis-
- tiller, rectifier or winery shall refuse to sell v
";alcohoiic beyerages other than malt alcoholic beverages,



BULLETIN 1845 PAGE 3.

o any such individual wholesaler or comply with the
provisions of this act, then such wholesaler shall
petition the director setting forth the facts and
demanding a hearing thereon to determine whether or not
said refusal to sell was dlscrlmlnatory@

"8, If the director shall determine that said refusal
to sell is discrlmlnatory and shall be satisfied with
the ability of the wholesaler to pay for such merchandise
as ordered, he shall order the importer, blender, dis-
tiller,. rectlfier or winery to complete said sale of
alcoholic beverages other than walt alcoholic beverages,
to the wholesalere

"9. In the event said importer, blender, dlstlller
.rectifier or winery refuses to complete said sale or to
comply with the terms of the director's order, the
director shall issue .an order to every. llcensed whole-
saler prohibiting. purchase by such wholesaler of any
-alcoholic beverages other than malt alcoholic beverages, ..
of said importer, blender, distiller, rectifier or winery
directly or. 1nd1rect1y un%il there 1s strict compliance
by said importer, blender, distiller, rectifier or w1nery
with the order. of. the DlPGGtOfg _ o

10, The Director shall adoPt and promulgate such
rules. and regulations as may be necessary to carry

~out and insure. compliance w1th the provisions of this
acte

~ "11, 'An act concerning alcoholic beverages, and
~supplementing chapter 1 of Title 33 of the Revised
Statutes,' approved June 25, 1942, is repealed,"

The wording of these sections is significantly different

from that of the former sections in the following respects: .
. The first section of the original statute (93,1) refers to the-

sale of alcoholic ligquors whereas the present statute (93.6)
refers to nationally advertised brands of alcoholic beverages

other than malt alcoholic beverages. Thus the present statute
-includes wines and vinaous products., The first section of the

original statute prohibited discrimination in the sale "to

duly licensed wholesalers of alcoholic liquors in this State"
“whereas the first section of the present statute prohibits
‘discrimination in sales "to duly licensed wholesalers of .
" alecoholic beverages who are authorized by such importers, .
_.blenders, distillers, rectifiers and wineries to sell such =~
~nationally advertised brand in New Jersey." g

- ‘ Accordlngly the Legislature appears to have clearly
- indicated that the statutory discrimination prohibited can

- exist only as between wholesalers who have not only been
licensed, but who have been aguthorized to sell the brand in :
.question by the distiller., What it meant by its language in that
.respect will be considered. infra.

The second section of the new statute limited its
]:appllcation "to any such individual wholesaler" whereas the
;\old statute applied "to any individual wholesaler."

Finally, under the old law any wholesaler aggrleved by
vdiscrlminatory sale practice engaged in by a distiller, such as
-.refusal on the part of the distiller to sell to that wholesaler,
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could petltlon the Director of Alcohollc Beverage Control for
an order compelling the distiller to Sell to it. Upon a -
‘showing that the refusal was.arbitrar ry, The Director could
order the sale. Under thé amendment only an -authorized whole~
saler may petition the Director for an order of compulsion -
upon a showing of a.'discriminatory" refusale o

Prefatorlly,,the introducer's statement sets forth'

. "The purpose. of thls bill is to insure an o

~equitable basis for competition between supplier

~franchised wholesalers of aleoholie beverages : '
-in New Jersey."

~Significantly with the evident intention of strengthening the
-position and 1ndependenee of the wholesaler vis-a-vis the
‘distiller, the Legislature simulbaneously enacted Chapter 58 e

.of the Laws of . 1966 which amended R.S. 33:1-43, the tied—house
.provision of the. alcoholic beverage.law., In substance, the =
1966zamendment for the first time precludes a dlstlller “from
conducting the business of; or maintaining an interest in the-
business of, a licensee when Thal licensee is engaged in the
business of sale from wholesaler to retailer. In effect, this
prevents a distiller from selling direct to a retailer,

: It thus became clear that fhe governmental purpose
effectuated by the enactment of these laws was based upon what
the Legislature conceived to be the 1mportance of Tthe need to -
keep a buffer of independent wholesalers active in the industry
because it relates directly to the ultimate control objectives,
to wit: the protection of the public, promotion of temperance
‘and elimination of illegal activity. This has been pointed up -
in Canada Dry Ginger Ale, Inc, v. F & A Distrib. Co.y 28 N.J, -
Ll L 55 (1958) when the Supreme Court, speaklng Lhrough Justice -
vProetorg said B

'“f;"In order to. aeeomplish this purpose the efatu+e oA
seeks to achieve as far as neeessqry the independence ~
of ‘wholesalers from distillers. A wholesaler ,
‘dependent upon a distiller for a supply of sought=
-after merchandise might be tempted to comply with |
‘the non-legitimate desires of the distiller if the
latter were free to discontinue the supply at willq-

For the purpose of strengthening the wholesaler's
‘resigtance if confronted with a distillefi's wish to. = -
;overstlmulate sales and thus negate.the public. pollcy:;V
“in.favor of- temperance or a desire to engage.in other =
fprohibited acts, €.g., tie-in sales, the statute '
“seeks -to prevent the distiller from arbitrarily : . -
.closing the souree of supply to a wholesaler. ~Tot,f
.effectuate this. end both the statute and the R
authority delegated by it to the Director will be: ¢
.liberally construeda“ - , o

'After spelling out an etlstlng 81tuatlon (of Lhe V A
ftled—house), by which improper practices trickle down to the ;“‘1.
retail level and which call for regulation, the court, in. .o
Grand. Union Co. v. Sills, 43 N.J. 390, 402 (196%), mentloned theﬁ;
"long=-standing legislative policy almed at relationships and - s
practices calculated to stlmulate sales and impair the State‘s
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: policy favoring trade stabllity and the promotlon of temperance
in the liquor field." ‘

A . In this situation the court, in Canada Dry Ginger Ale,
Inc, v. ¥ & A Distrib. Co., supra (Justlce Francis' concurrlng
opinion), stated at p. 460

"The Leglslature may well have believed that
such a situation would produce practices known
- to be inimieal to the public interest." =

b

Against this background we observe that under R Se
33:1-93.1=5 as it read prior to amendment, and ﬁ Se 33:1-93, 6-11
as it read after amendment, there existed the potential for -
 impairment of the very. goals the Legislature had sought for years
with the encouragement and expressed concern of the courts. :
Nothing in Section 93.1-5 precluded a distiller from engaging in
direct sales activity to a retailer. Thus a distiller licensed -
to sell at wholesale might have done so prior to 1966. In so
doing the distiller would not have been subject to an order of .
the Director compelling it to sell to a wholesaler, authorized
- or noty simply by reason of the fact that the distlller‘s direct.
;act1v1ty in the field preempted all independent wholesalers from
~complaining of discrimination as between each other., Carried to:
its logical conclusion, such a practice by a distiller could

;fellmlnate entirely the de31red buffer of independent wholesalers.

o The case which was concerned with this partlcular 1ssue

was that of Hoffman v. Hock, 8 NeJ. 397 (1952), There it
appeared that the responden% Park & Tilford had been dlstrlbuting
its own products in New Jersey for several years with the -~
“exception of a distributor in Asbury Park. In 1949 it began = .
.changing its method of direct distribution and appointed a - . .-
~distributor to cover the southern end of the State and two
~distributors in the Trenton area. It authorized petitioner -

" (Hoffman) to act as distributor for Hudson County with the .
~understanding that it would discontinue direct distribution there.V
In 1950 respondent recon31dered its method of distribution and a
" decided to . return.to its former policy of handling its own - R ;w.
product in northem New Jersey. Accordingly it notified petltlonerg”
~and the-other.distributors in northern New Jersey that the-
dlstrlbutorshlps would be termlnated as of the end of the year.

s Petltloner brought a proceeding before the DlVlSlon o
and the Director, after the hearing, concluded that this was a-
bona fide decision of management an& there was no unlawful -
discrimination.. Petitioner appealed and the Supreme Court
certified on its own motion. The Supreme Court held that the-
.act prohibited only arbitrary or unfair discrimination between "
‘wholesalers and did not reveal any purpose to prohibit a :
producer from terminating a distributor and acting as the L
“exclusive distributor or wholesaler of its own product. The court -
there indicated that it was not violative of.the statute to sell .-
~directly to retailers in the northern area:without the use of any :
wholesalers at.all there, Hoffman v. Hock, supra, at p. 409, In:~
-other words, however, if one wholesaler were appointed to act, - a.ﬁ
~.all other- such wholesale licensees operating in the area who are .
gimilarly situated would be entitled to have their purchase orderaT;
filled., This was one objective criterion by which the court: S
permitted a distiller to distribute its products in the State,
-in excluding wholesalers of its products. Now; Dby its. enaotment c
.of Chapter 58, the Legislature prevented such act1V1ty and spoke - -
of the potential threat to independent wholesalers SO aptly noted .
bj the Supreme Court in Candda Dry. ’
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It should be noted parenthetlcally with respect to
Chapter 58, that a grandfather clause was 1ncluded to provide ,
~that in the event a licensee for the sale at wholesale on July _'
v 1965 and . thereafter until the effective date of the act :
(5une 2, 1966) shall have filed for publication by this Division
price listlngs for brands of alecoholic beverages, he shall not
-be foreclosed from continuing to sell to retallers regardless_
of his- tled affiliation. '

‘ Based upon. the petition and the stlpulation between
counsel, we address ourselves to the decisive issues for =
‘determination. herein, viz., (1) was Joeli and "authorized™ . :
wholesaler within the purview of the statute above referred to, =
and (2) was Browne-Vintners guilty of "discrimination™ against '
Joell in its refusal to supply and continue to supply its .
-,nationally advertised brands of alcoholic beverages to Joeli. o

L

The term "authorized" is an amendment to the prior ‘act
and must be read within the context of the statute in order to':
determine its true meaning. If we were to consider the word -
“"authorized" in its literal sense, without reference to the- :
statutory intent, it would mean that the protection of the statutevu
extends only to those withwlon the importer wishes to deal. - - /!
Implied in this construction-is the argument that, if the™ e
importer authorizes dealings, it may also withdraw authorlzation.*
,Under this construction an importer might withdraw authorlzation '
to. a wholesaler to. deal in its products and could thereafter-
refuse to sell to the wholesaler. Thus the wholesaler would ‘.
‘never be entitled to a determination by the Director on thelj,
‘issue of discrimination because the vholesaler would, upon
removal of authorization, cease to be a party entitled to v “Qﬁ
the ‘protection of the statute. It follows, therefore, that the =
withdrawal of such authorization must inevitably result ina L
dismissal of any petition since, by the time the matter is set . v
for hearing, the petltloner has been effectlvely de- authorlzed.imew

“In. the 1nterpretat10n of statutes the 1eg1s1at1ve Wlll
hls the all-lmportant and controlling factor. Indeed, it has jf” ;
‘been frequently stated in effect that the intention of the =~ .-
Legislature constitutes the law. Accordingly, the ‘primary rule ST
.of construction of statutes is to ascertain and declare the -
“intention of the ILegislature, and carry such intention into - = .0
~effect to.the fullest degree.; A construction adopted should. not”
‘be-such as to nullify, destroy or defeat the 1ntention of the
HLeglslature.; 50 Am, . 5 . Statutes, sec. 2230 Rt

: In the scope of proper statutory constructlon and Lo
;1nterpretatlon, it cannot be said that the Legislature 1ntended
" to pass an act the:effect of which is a nullity. The court o
;stated in State v.. Provenzano, 34 N, J. 318 (1961), at p. 322'

"The goal of the 1nterpretat1ve process is the. .
. intent of the Legislature. It is axiomatic that
'a statute will not be construed to lead to absurd .

results. All rules of constructlon are subordinate

~to. that obvious proposition., The rule that a penal
- statute should be strictly construed does not mean-
that a ridiculous result shall be. reached because

“'some ingenious path may be found to that end, Rather

it means that a statute shall not be extended by C
tenuous interpretation beyond the fair meaning of
,1ts terms lest 1t be applied to pcrsons or conduct?



BULLETIN 1845  PAGE 7,

beyond the contemplation of the Legislature.
In part that rule also is designed to avoid
surprise to the citizen who conseientiously seeks
to stay within the law. 4s to this, it could
- hardly be supposed that any officer or business
agent, or a person dealing with him, decided to
engage in bribery after carefully reading the
‘statute to be inapplicable because the status of
‘the union's representative was the product of an
election., If a word is capable of two usages, and
in the context one makes good sense and the o%her,
nonsense, good sense prevails whether the statute -
_be eivil or criminal.™

-  Likewise, in the case of Hoffman v, Hock, supra (8 N.J.
397, at p., 406), the court, in discussing the statutory in-
,terpretation.unéer the.19h§,statut§9 said: |

".oe A construction that will render any part of a
statute inoperative, superfluous or meaningless, is
‘to be avoided." 2 Jutherland, Statutory Construction -
‘(3rd.ed;),.seca'4705, P. 339, e

In 50 Am. Jur. Statutes, sec. 238, the following is set

'forth:

"The rule in favor of the construction of statutory « -
terminology in accordance with the commonly o
accepted meaning prevails where the words have not
~acquired a technical or special meaning and where
there is no reason for contrary construction -- and
where the interpretation in accordance with the
accepted meaning is not at variance but is consonant
.with sound public policy, principles of justice, the -
objects of the statute, and the manifest intention of -
. the law-making body. ‘

And further, Section 361:

"The construction of a statute should be avoided which-
- .affords an opportunity to evade an act, and that -
~construction is favored which would defeat subterfuges,
.expediencies or evasions employed to continue the mis-
chief sought to be remedied by the statute, or to
-defeat compliance with its terms ‘or any attempt to :
‘accomplish by indirection what the statute forbids.," .

o Further, words or phrases may be altered where that is
‘necessary to obviate repugnancy and inconsistency and to give —
effeét to the manifest intention of the Legislature. Accordingly,
JAf a :statute is fairly susceptible of two construections, one of :

- which will give effect to the act while the other will defeat 1it,

- the former construction is preferred. Am. Jur. Statutes, sec,
357, Statutes regulating the liquor business are to be construed
~according to the rules whichare applicable in statutory in-
terpretation in general, unless particular principles for their-
construction have been ordained by law. Except as to the penal

‘provisions thereof, which are to be construed strictly, the

‘liquor control laws are to be construed liberally in order to
effectuate their purposes. u48 C.J.S. Intexicating Ligquors,
_.sec, 192(b); R.S. 33:1-73, z :
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_,ﬁ o In construlng the word "authorized" w1th1n the hls-
thtorlcal ‘context of the prior act and the present appllcable o
}agstaume, 4t will be noted that in the interpretation of the
o prior statute there was a conflict in 1nterpretation between
~ "the majority and mlnority of the Supreme Court in Canada Dry -
. -Ginger~Ale, Inc. v. F'& A Distributing Co., supra. In that
~matter Justice Francis, in his concurring opinion (at p. 458)
_expressed a minority view "that all wholesalers duly licensed
" by the Director of Alcoholic Beverage Control have an equal -’
‘right to purchase the products of -distillers operating in New _
Jersey, and that if they have the financial capacity to pay
+ therefor, they cannot be refused arbitrarily. Prima facie
-all wholesalers must be treated on a parity,. and prima facie -
- 'the. d%stlllers cannot limit the number with whom they will
. \dealo B . .

S The magorlty v1ew however disagreed with thls eon=
Eestructlon and held-that the statute did not apply to all whole=- .
. -salers but only to those withwiom the supplier was dealingy

" and that the Director has the authority to determine whether a
.zrefusal by the dlstlller to sell to such wholesaler Was '

- ‘arbltrary or noto,

S - A fair and reasonable constructlon of the 1966 statute

B would seem to restrict the right of a'distillerito limit its -
. “applicability to those wholesalers who were authorized as of

~ the date of the enactment of this amendment, or who are there-ﬁn
_.after invested with such authorization. The contention by . o

.. Browne-Vintners that the word "authorized" should be construed

-"to mean:that a withdrawal of authorization could operaté to = -

.~ deny.: wholesalers the  protection against diserimination intended

. by. the: statute is rejected as being contrary to . .the manifest intent
. of "the-said:statute. As noted above, the precise legislative .. . -
' limitation in the applicable statute clarifies and reaffirms the ' .
- majority view reflected in Canada Dry Ginger Ale, Inc, v. F & A - .. .
- Distributing Coo,;ﬂaggi,'with respect thereto and is consistent .
" with theé ultimate goal sought to be attained by the statutes, ..
28 NoJ.. W, at p. 455, And, as also noted, both the statute - -~
~° and the: authorlty ‘delegated to it by the Dlrector will be e
414'11bera11y construed. See Butler Oak Tavern v Division of ‘
. Alcoholic Beverage: Control, 20 NoJ. 373, 38% (1956)3 R.S. - S
©°33:1=73.. Additionally, our courts have cons 1stently ruled that[,}f
Lany contracts or agreements between wholesalers and importers, .. -
~;dlst111ers or wineries with respect to the distribution . of .the . ..
~*aproduc s-of -the -said importers, distillers or wineries aré: not . . .

B, in .the determination tnder the aforementloned sections’fgf

tatute.~ Cf° Hoffman v.~Hock, supra (8 N Je 397) -

B o I therefore find that Joeli was a duly authorlzed
g'dlstrlbutor of Browne-Vintners products under the prov151ons
ﬁ;of thls act and 1s entitled to seek rellef hereln. ;

L One further parenthetical note: There is presently N
g*pendlng an.action in the. New Jersey Superior Court, Chancery "
" Division: (Dssex Coungy "), Affiliated Distillers Brands Corpes .
g _Corp, of the State of New York V. Arthur J. Sills, Attorney .
. Géneral of the State of New Jersey, et seq. (Docket No. - .. . .-
' C-3085-65), instituted shortly after the enactment of Chapters =
58 and+59. of the Laws.of 1966, challenging their constitutional. =
~ propriety. Of course, no oUCh challenge was raised in the.. = '
- instarg proceedings nor could 1t be validly 1nterposed, ‘since -
.‘,thls admunistratlve tribunal, in the present posture, must '
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assume that the applicable statute is constitutional, valid and
binding upon it. See Phillipsburg v, Burnett, 125 N.T. L. 1573 .

' :Blanck V. Magnolia, 73 N.J. Super. 306, _

II

-Having determined that Joeli is an authorized whole-
“saler within the meaning of the applicable statute, we now
consider whether -Browne-Vintners?! refusal to sell %o Joeli was
‘discriminatory., The record reflects that Joeli commenced
business with Browne-Vintners as to the wine products in 1958,
- and commenced handling its liquor products in 1961. Joeli
further shows that it employs five full-time and one part- tlme'
solicitor, covering approx1mately one thousand accounts. - =
Further, 1t has. transacted $200,000 gross sales of Browne- .
Vintners products, which were prestige items, and that it has.
‘built up its bu31ness to its present level on- the strength of
handllng those items., _

\ Joeli further argues that the testlmony of Browne- ;
Vintners' president indicated that, in making its decision to .-
discontinue Joeli,. it did not act upon the advice of marketlngfﬁf
-specialists Wthh were available to it., The depletion: €
introduced by Browne-Vintners shows that the sales p
~ Joeli on a five-man basis was one hundred cases of,Wh
scotech per year compared to twenty cases of White Horse
per year by the Reitman group on a one-hundred-fifty ma:
It further showed that the sale per solicitor compared. ’fay
-with the sales of the solicitors of the Reitman: group. o

Finally, ‘there was some evidence of a family relatlon-;
ship between the Eastern Division manager of Browne-Vlntners e )
- and the sales manager of the components of the Reitman group.
Thus Joeli argues that there was no rational basis established
. for the change of marketlng pattern and, on the record alone,
- .there is clear evidence of dlscrlmlnatlon@ .

Browne-Vintners, on the other hand, gave the follow1ng
acoount° Prior to June of 1967 it was dis tributlng through
nineteen wholesalers and their branch offices, making a total
of approximately twenty-five. Joeli was one of the nineteen .

. wholesalers, Commencing in the middle of 1966 the management
of Browne-Vintners undertook a review and study of all their

- markets, including the Eastern Division of which New Jersey

" was a part, to determine whether sales.of Browne-Vintners
products were keeping up with the competing sales of other

. distillers and importers.. The Eastern Division consists of

. Washington, D.C., Maryland, Delaware, New Jersey, New York, . .

_ Connectlcu% Massachusetts and Rhode Island. The studies showed
~that in New Jersey,. which was a large, fast-growing market,

" Browvne-Vintners? products were not keeping up with the competlng

- sales of other importers and distillers, &nd that Browne-Vintners:
was losing its share of the market. As a result of these studies
and evaluatlons it was the opinion of Browne-Vintners management

- that something had to be done to obtain aimore substantial share
of the business in New Jersey, thereby keeping pace with -

. competition and not continuing to lose a share of the market.
It was decided by the management of Browne~-Vintners that its

 best interests would be served in the promotion of its products

- in New Jersey by the appointment of an exclusive distributor for
the entire State, It felt that such exclusive distributor ,

~.would be able to stimulate and increase sales in New Jersey and
thus maintain its position in the market whlch it asserts 1t has
,been 1031ng. :
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‘In cons 1der1ng the wholeésaler which might be .
appointed the exclusive distributor, it reviewed such factors
as best sales performance, financial responsibility, account
coverage, territory coverage, number of salesmen, warehou51ng
facilities and location, method of distribution and the marketing
of its products. It arrived at a judgment that Reitman Industries
and its affiliated companies Galsworthy Fleming and McCaig -and.
Crest could best serve as its prime dls%rlbutors in New Jersey.
In comparing the facilities of Joeli to the Reltman group, it
found that Joeli had only five full-time and one part-time.
salesmen operating within a radius of flfty miles of Ellzabeth,
and. had only about one thousand accounts in the State,’

' Further, its review of the depletion records for a .
flve-year period shows that there were no instances where Joeli
out-sold the Reitman group in Browne-~Vintners'. products. On the
other hand, it gave consideration to the fact that Reitman and
its afflllates adequately served and dovered the entire State. .
They had one hundred forty-three salesmen and were servicirg
over eleven thousand accountsg they had two physical plants in
New Jersey (one in Newark and one in Camden) which provided
them with frequent delivery service in all parts of the State,
They thus reached a decision,. based upon what they considered to

. be a reasonable business objective, of obtaining an exclusive =
distributor to adequately cover the State in the promotion of its
products. - Accordingly, by letter dated June 8, 1967, Browne-" ‘
Vintners: notified Joeli that it had decided to d¢scont1nue
Joeli as its sales agent, effectlve immediately.,

In determining whether or not the action of Brovne-
Vlntners was discriminatory, it is significant that the present
act eliminated the word "arbltrary" when it discussed the matter
of discrimination., "Discrimination" means "in general, a failure -
to treat all equally; favoritism." Black's Law chtlonary, L4th
Ede, 553 "show1ng partiality (in favor of) of prejudice -
A(agalnstﬁ Webster's New World Dictionary. See, with respect
to validity.of the State's regulation of alcoholic beverages,
and discrimination, 30 Am, Jur, Intoxicating Liguors, sec. 31,
p. 546, Thus, in its most basic sense, any refusal to sell a
nationally advertlsed brand to any authorized wholesaler would
be discriminatory. Hoveverz the Legislature clearly did not
intend  that "discrimination" be defined in its broadest sense in
sections 93.6-8; it is not an absolute term. Section 93.8 o
requires. the Dlrector to determine that a particular refusal to .
sell.is discriminatory; and it is, therefore, apparent that'a
‘refusal to sell was not . 1ntended to be disorlmlnatory gg; Se.

Under the prlor statute our.courts have held that o

once a wholesaler (such as Joeli) proves a refusal to deal on the“
~part of ‘the distiller or winery with a wholesaler able .to pay for
nationally advertised brands, the burden of proof shifts to the- .
~distiller who must then justify the refusal to deal by reference:
- to an objective standard reasonably related. to the legitimate
business goals sought to be achieved by the distiller and
consistent with the purposes and objectives of the Alcoholic
Beverage Law. Canada Dry Ginger Ale, Tnc, v. F & A Distribuling.
Co., supras; James M. McCunn & Co., Inc. V. flemlnr & HcCal?..Inc., ,
8" 1.7, Super. 97, ~ i e

: . In Canada Dry, which was decided on the basis of the
prior lawi which spoke of "arbitrary discrimination", Judge B
- Sullivan, speaking for the majority of the court, concluded that
+1t 1s not necessarily improper to. take away a prime distributor-
" ship from one wholesaler and give it to another provided faets.
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~are present to demonstrate thab the supplier's action was a
reasonable, proper and legitimate business decision and not one
tending to defeat the purpose or policy of the statute. Said
the court (28 N.J. W4k, at p. 453?:‘ : ,

W, ..Petitioners have shown that Canada Dry has
refused to deal further with them while continuing
to sell to other wholesalers, Canada Dry is in a
far better position than the petitioners to know why
this action was taken. It is reasonable to require
it to ¢ome forward with an explanation and factual
statement so that the Director may effectively ful-
f£i1l his statutory duty and determine whether the
refusal to sell was the result of a decision fairly
arrived at or was arbitrary within the statutory
prohibition. This is the only feasible manner in
which the statutory hearing can be conducted...."

Similarly, in James M, McCunn & Co., Inc, v, Flemin
& MeCaig, Inc., supra, the Appellate Division held that the
respondent was required to set forth objective criteria in order
to sustain its position., Judge Sullivan, in the opinion of the
court, held (at p. 104): .

"On the basis of the Canada Dry decision we cone
clude that arprime distributorship is not per se ‘
a violation of the statute and that the taking away
of a prime distributorship from one wholesaler and -
giving it to another is not necessarily improper.
Thus, McCunn's elimination of McCaig as its prime
distributor would not be contrary to N.J.S.A.
33:1-93.1 et sed.,; provided McCunn presented facts
demonstrating that the action taken was reasonable,
a proper and legitimate business decisiony and not
tending to defeat any relevant purpose or policy

of the statute.” N ’

The Appellate DPivision held that the showing by the
liquor. importer that it had eliminated the prime distributor
because of its inability to purchase 8,000 cases of scotch would
constitute "objective criteria' but remanded the case to permit

" the Director to determine whether such criterion was unreasonable
or excessive so as to make it arbitrary within the meaning of the
_statu§§. Judge Sullivan in the opinion for the court held (at.
p.lo HE o - . : . .

- "As heretofore noted, the conclusions of the
Division of Alcoholic Beverage Control in the .
instant case were that McCunn had not established
any objective criteria to justify its refusal to _
. continue McCalg as prime distributor. The Division
~therefore held that McCunn's action was arbitrary and
. -.discriminatory.” ‘ ’ :

e , Another case of interest, which was decided under the .
“prior statute, was that of Garden dtate Liguor Wholesalers, Inc.

- ¥, Canada Dry Corporation, Bulletin 160%, Item 1. In that case

- Canada Dry had eight distributors. It decided to terminate the -
eight and designate F & A as its exclusive distributor. Petitioner
. sought relief after orders were Trufused. Affer reviewing the
‘provisions of the statute as 1t then existed and the relevant

- cases, the Director held that Canada Dry had. set forth certain
objective criteria and presented facts demonstrating that its




PAGE 12

"l;action was reasonable% a proper and 1egitimate business decision?:t
: e

“ " and-not
‘;qgstatutea

figthat ;under th

;wwas not er se a violation of the statute and that the: taking
“away of a istributorship -from one Wholesaler and giving it to
“‘another” is not improper provided such action is not. arbitrary.
- If the: distiller's.determination was made on a rational basis,
in'good faith -and supported by objective criteria, its business“,”:-
ﬁjudgment must be sustained. Ll T

“the factor of “objective ¢riteria and substitute statutory e
eriteria when it eliminated.the word "arbitrary" discriminatio n..
- ‘and ‘substituted: the word "discrimination," "Arbitrapy" means e
Mdepending on will or diseretion;" that is; not governed by
any fixed rules. or.standards,. A “discrimination

t“nfing to de at any relevant purpose or policy of the {;[

nIn-the light of the foregoing precedent it is clear
he prior. statute% the determination. of-a distiller
r

,-waever | under t'e resent. statute; as noted herein
inten lon of the Legislature was %o eliminate

he clear.

made without, S

- adequate principles is arbitrarys "Arbitrary" has also been

\ "c‘:
’ ‘%tstatute.

“Hprior
“‘suppliers to prove that. their actions were not. "arbitrary
-"arbitrarily discriminatory." " The extent to which they were
“-objJective was decided by the tribunals in each case.. ' Since..
fﬁthe~ jeetive criteria were offered: in defense or: in eXp:

.defined as “independent of law op rule- discriminatory, S
1geapricicus.“ m?'fx--ac. 3 L

,j‘tfmust be assumed that the intent of the Legislature was to

~-narrow the definition of "diserimination," -Therefore.it would
“‘seem that the burden of Browne-Vintners to' show ‘that it has not
;;discriminated against Joeli becomes greater.. Although Browne-*
 Vintners decided to reside its distributorship in one wholesaler'
... (the ‘matter of exelusive distributorship is not. involved-or- even -
- germane. to this issue), 1t camnot discriminate. against other: -

vfigreater ‘volume of accounts _shinier trucks or better. plant
- faeilities. - The: Legislature was more inclined to: adopt the
;areasoning of the concurring opinion of Justice Francis in ‘Canada:
'ygDrx ugra ‘except for taking issue with Justice Francis' opinion
:Beverage Controlhave a right to purchase the products of distille
. operating in New Jersey (the statute narrows. the class of whole=.
- .'salers, according -to my interpretation, to those wholesalers -who
- Lwere-a
~oF: the; after became authorized wholesalers) to. the effect that

Since “the statute has eliminated ‘the word "arbitrary ;

‘wholesales who' ccmply With the provisions ef the applicabl'

CTh the aforesaid cases which were decidedfunde
atute, objective criteria ‘were: sought to be offer

th fﬁarbitrary" and the word "arbitrary" having

; ) ; Accordi,gly -1t becomeA
. whether the Reitman group has more salesme

1 Wholesalers duly licensed by the Director of Alcoholic

uthorized at the time of the enactment of the present statu

5””ice'Francis (at p."
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"The fact that it would be more convenient or

‘more feaslble or more efficient for the 4dis- ~
tiller to deal with a limited number would not of .
"itself provide an escape from condemnation as
arbitrary discrimination ..oo" o

And further (at pi U60):

"In the field of stflotly private enterprise such

. a curtaillment of the prerogatives of management
might well be invalid. ! Great Atlantic & Pacific:

'Tea Co. v. Cream of Wheat Co., 227 F. 46 (2 .Cir,
1915). But the liquor business, attended as it is
with dangers to the community, must bow to the.

- heavy and pervasive hand of the police power - if the
Legislature wills it" (citing cases). ,

. Counsel for.Browne~Vintners argues that, if the Division
‘'should find that Joeli was an authorized dlstrlbu%or of Browne-
Vintners within the meaning of R,S. 33:1-93.6 et seq., the burden-
to show discrimination should rest with the petitiomer. "It -
Would be nearly 'impossible! for the respondent to affirmatively
prove that no conceivable discrimination existed." Browne-Vintners.
can, of course, show, if the facts warranted, in support of its =
defense agalns% disorlminatlon that Joelli engaged in improper or
~proseribed trade practices, 1t disparaged Browne-Vintners products,
cor it showed wunfair preferment in sales efforts for those of a
Tcompetitor In the absence of such proof (and none is here

- asserted or even suggested), the only burden imposed upon Joelil
is to show that it/has compiled with the statutory ecriteria.
-Since it has been stipulated that Joeli handled nationally ad-

. vertised brands and had the ablllty to pay, and since it has heen
further determined that Joeli is an authorized wholesaler, it has

_;met its burden under the present statute.: : .

T Further, what the present statute prosoribes 1s the.
“"exclu31ve" or sole distributorship, in those instances where .. .
_.other-yholesalers, statutorily qualified, are withdrawn from the'
‘- 1ine by the dlstiilera The distiller or importer or winery may .
“refuse to sell to all wholesalers in this State; but, if it . -
- grantsisuch authorization to one wholesaler, then, as between é/
statutorily qualified wholesalers, none can be deprived of such
ffdlstributorships‘ R R

s The ratﬂonale 1nherent in the 1mporat1ve language of
_Statute is clear, It seeks to restrain the distiller from

hanging or ‘eliminating distributors at will and thereby destroy
the - independence .of wholesalers. This could leave many dis- . ..
“tributors; who would be affected by such elimlnations <
. serious. economic difficulty. This in turn might oompel them .
o o:resort to some of the practices frowned upon under the con- . -
‘3cepts of proper alcoholic beverage oontrola- ' SO L

As the oourt stated in. Grand Union Coe Yo Sills, supra,{:

“e,; if the 1eglslature believes that the restrlotions_-
“1yill reduce.the volume of sales and tend to promote
.temperance rather than. in‘temperanoe,g then it may not
“be said as a matter of law 'that such a conclusions
has no oonnootion with the publie welfare, safety .
or moralse S

AT It is. very clear that the oourt regognized the neoessity
i or‘the independenoe of wholesalers from distillers and sought to
ki 'oeive the statuq of independent wholesalors and to prevent::
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“thelr being eliminated in favor of. large Operatorse See Grand ,
Union Co. V. Sil Sy supra, at pe 1402, " '

. Under all of the facts and 01rcumstances herein, it
1s recommended that an order be.entered determining that Eh
action of Browne-Vintners is discriminatory, and directing Browne=
Vintners to sell alcoholic beverages to Joeii on terms usuvally
and normally required by Browne~Vintners; and that, in the event-
Browne=Vintners refuses to comply with the terms of said order, a
further order be entered in accordance with the provisions of

R,S« 33: l~93 9.
Conclusions .and Order .

: _ Pursuvant %o Bule 5 of State Regulatlon No, 154,
'reSpondent has filed exceptions to the Hearer's report and written
argument in support thereofe Answer;ng argument has been filed
by the petltioner@ ‘ . o

- Respondent takes issue principally with the Hearer's
,recommendOd construction of "authorized" wholesalers and the
‘significance of the substitution of the word "discriminatory".

- _for the word "arbitrary® in the amendatory legislation embodled
in- Chapter 59 of the Laws of 1966. For the reasons set forth
in the Hearer's report, I am in accord with the Hearer's inter-
-pretation of "authorized" wholesalers as it applies to the instant
factual situvation. Since the cessation of petitioner as an :
authorized distributor of nationally adveriised brands of S
respondent was immediately followed by the filing/of the withln
petition, it.is not necessary jn this case to decide what inter-
val of %time must elapse from such cessation before a wholesaler
would no longer be considered an Tauthorized" distributor,

As to the other point ralsed respondent argues that

the Legislature, by substituting "dlscrlminatory" for "arbitrary", -
intended merely "o tighten the language and correct the short- - .
comings™ of the original legislation in guestion. That is, the
Legislature originally intended that the meaning of the word -
Yarbitrary" in R.S. 33:1~=93.2 was to be synonomous with the word &
Mdiscrimination". in RS, 33:1-93.1, and in 1966 merely corrected -'k;
. the unintentional 1ncons1stenﬁ use of language. Thus it is urged . -
~that only an improvement in draftsmanship was effected by the B
_substituting language, with the substantive meaning of the =
legislative standard of discrimination, as enunciated by the. "=
.Supreme Court in Canads Dry Ginger Ale, Inec. v & A Distrib, C
128 N.J, 4@% (1958), remaining unchan eéo

" Reliance for thls contended 1nterpretatlon is placed
-upon (1) the. similarity between the introducer's statement in -
‘the 1942 legislation and the one in the recent enactment and (2)
“the prior Division decision. of Hoffman Import & Distributing - ‘
«Companx Ve 5.8, Pierce, Bulletin 1818, ltem 3, decided August
1968. However, I am unable to derive any assistance from -

e %her introducer®s statement in resolving this issue. And it
-is noted that the aforesaid Hoffman decision specifically left
open for future determination the statutory construction question
now raised -- the order there entered did not adopt any inter- .
pretation of this section of the law, but merely requested that
the parties brief thls issue upon the case being remanded to: the
Hearer for further hearings, Upon the remand of the Hoffman - .
case, a final decision was rendered on Octobier 9, 1968 (Bulletin -*
1826 Item 2) dismissing the petition of the wholesaler on other:
.groundsc- The instant proceeding ‘therefore sguarely presents this
_issue for final decision for the first time,
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In the Canada Dry case, the Supreme Court attributed
-meaning to the word "arbitrary® separate and apart from the
word "discrimlnatlono" At page 55 it said:

"Sectlon 2 of the statute gives the Director
authority to determine whether a refusal by a
distiller to sell. to a wholesaler is arbitrary or
not. Implicit therein is a recognition that there

is an area in which a distiller may justifiably
refuse to sell to a wholesaler even though the
latter is financially responsible. Canada Dry's
inlclal decision to reduce its number of wholesalers
within the State does not in itself contravene the
statute. Whida the Director “is not authorized to.
command a distiller to distribute his product. to
every wholesaler who desires to purchase it, the
Director is empowered to determine whether a

Teasonable method has been employed by a distiller
in the selection. of wholesalers with whom he will

or will not dealocoo™ (Un@erScoring”added.5

The Canada Dry case was succeeded by.several Division cases in
which this very criterion of "reasonable selection method%. was
applied to determine the issue of arbitrariness. Surely the
Legislature must be presumed to have been aware of these
judicial and administrative determinations which spelled out a
delineation of the term “arbitrary" as used in the then effective
statute. - -

With this background in mlnd the substitution of
statutory language in Chapter 59 assumes significance greater
than the mere tidying of inartful legislative draftsmanship. If
only language "tightening” were intended, this could more :
logically have been accomplished by adding "arbitrary" as an
adjective to precede "discrimination™ in the first section.

It is clear that Chapter 59 altered the standard by
which prohibited discrimination is to be determined, and altered
it by eliminating an ared of convenience in which a wholesaler's
supplier may gustlflably refuse to sell to another such
wholesaler if, in good faith, he uses a reascnable method of
selection objectively documented notwithstanding the absence of
any impropriety by 'thewholesalero The standard now is dis-
criminatory sales treatment of an authorized wholesaler or
wholesalers. Prima facie all authorized wholesalers must continueé?
to be sold nationally advertised brands, and no mere convenience
of the supplier will justify the elimination.of any such whole=-

. saler, This construction of the statute is consonant with

Chapter 58, adopted simultaneously and in pari materia with

-Chapter 59, which seeks to strengthen further the independence
. of the wholesaler from the pressures of the manufacturer,
.Whether the defense of incompetence or improper trade practices
on the part of the petitioning wholesaler may nevertheless be

“interposed by the supplier to justify refusal to continue

~:se111ng, as stated in Justice Francis'? concurring opinion in the
- Canada Dry case need not here be decided since no allegation of

such nature is involved herein,

- Having carefully considered: the entire record herein,

I concur in the Hearer's findings and conclusions and adopt his
;recommendation.‘
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Accordingly, it is, on this 28th day of January 1969,

ORDERED that respondent The House of Seagram, Inc.,
t/a Browne-Vintners Company, sell and continue to sell to
petitioner Joeli Wine Distributors$ Inc. all its alcoholic =
beverage products distributed in New Jersey, other than Kayser's

wines and Brolio chianti, on terms usually and
by said respondeni. ? J normally required

JOSEPH M. KEEGAN
DIRECTOR

'é. PETITION PROCEEDINGS - DISCRIMINATION AGAINST WHOLBSALER -.
DISTILIER ORDERED TO SUPPLY WHOLESALER.

AMERICAN B. D. COMPANY,
a New Jersey Corporation,

Petitioner,
Ve |

HOUSE OF SEAGRAMS, INC.,

t/a Brovme-Vintners Company , ON PETITION

CONCLUS IONS

)
)
)
)
)
) AND ORDER

Respondent.

ﬁ-——--n-'tn'----n~n>l—<-mmu-mmmwa-w-amu-ﬂ.ﬂ.ﬁmmm)

NATIONAL WINE & LIQUOR CO.,
a New Jersey Corporation,

Petitioner,
Vo

HOUSE OF SEAGRAMS, INC.,
t/a Browne~Vintners Company,

)
)
)
)
)
)

Respondent,

-—.n-—-——-—cmw.-a——ws.nwmd-_—wu-aaan-m-ua—bo.-u‘ln-

Harrison and Jacobs, Esqs., by Joseph Ma Jaoobs, Esda, AttorneyS"
for Petitioners ’
Toner, Crowley, WOelper & Vanderbilt, Esgs., by Willard G. .
‘ Woelper, Bsq.,, Attorneys for Res pondent .

BY THE DIBECTQR°
' The Hearef has filed the following Teport herein: _v

Hearer's Report

Petitioners (licensed wholesalers of alcoholic beverages_
in New Jersey) seek to compel respondent diwision of House of . -
Seagrams, Inc, (hereinafter Browne~V1ntners) to sell its products~,
- to them ctlaiming such rlght unaer the prov1slons of R.S, -

33 1—93 6 et sed.

Since both matters involve common guestions of fact and
law and were the subjJect of a comblned hearing, they will, by
stipulation of counsel, be consolidated in a single Hoarer'S'

- report.
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Anerican B. D. Company (hereinafter American) contends

‘in its petition -that for the past twenty-one years, it has been

an authorized distributor of nationally advertised brands of
alcoholic beverages imported, blended, distilled or rectified by
Browne-Vintners for resale in New Jersey; that it has become

largely dependent upon this source of supply in the operation.:of

its businessj; that it has maintained "the good will and standards"
- of Browne-Vintners products and has not been subjected to any

complaints by Browne-Vintners with reference to "the manner

of merchandising respondent's products;™ that it has expended

large sums of money, time and effort to establish a "good

will and a viable market" for the said products.

It further alleges that by letter dated June 8, 1967,
Browne-Vintners notified American of its discontinuance of
American as its authorized distributor effective immediately. It
further asserts that Browne-Vintners- has failed and refused to honor
purchase orders Nos., 754 and 755 dated June 29, 1967, for nationally
- advertised brands of alcoholic beverages distributed by Browne-
- Vintners, copies of which purchase orders are attached to the
petition. Thus American contends that the failure to fill such
- orders prevents American from filling its customers' orders for
- Browme-Vintners products; and its continumed failure to honor orders
- "will result in substantial and irreparable injury and damage" to
~ American. Further, American maintains that it has been, at all
times, able to pay for the merchandise; that the termination of its
distributorship and refusal to sell its nationally advertised
brands of alcoholic beverages is discriminatory and contrary to the
-requirements of R.S. 33:1-93.6 et seq. It seeks a determination
that the aforesaid refusal is discriminatory, and for an order to
compel Browne&Vintners to complete the sale of merchandise ordered
on June 29, 1967, in accordance with the said purchase orders,

The petition of National Wine & Liguor Co, (hereinafter
National) sets forth substantially the same allegations as herein-
above delineated in American's petition, except that it has been
an authorized distributor of.BrdwnemVin%ners products for the
past three years., On June 12, .1967, it placed purchase orders
Nos. 1410 and 1411 (copies annexed £o the said petition) for
nationally advertised brands of alcoholic beverages distributed
by Browne-Vintners, dated June 19, 1967, based upon a prior letter
dated June 8, 1967, in which this petitioner was advised that
National was being discontinued as a sales agent for Browne-Vintners
"effective immediately.™

o In similar answers filed to both petitions, Browne-
Vintners admits that American and National were distributors of
its products until the date of the receipt of letters notifying

" them of the discontinuance of their authorizabion as such -
‘distributors. In separate defenses, Browne-Vintners asserts that
it acted iin"good faith and in the exercise of an informed business '

© judgment" in its decision to discontinue both National and American
together with twenty-three other wholesalers distributing its.
products in New Jersey, and designating as its exclusive dis=-
tributors in this State Reitman Industries, :Inc., and its affiliated
companies @alsworthy, Inc,, Fleming & MeCaig, Inc, and Crest Wine
& Spirits Ltd.: that it acted '"under the authority of the statute
made and proviéed" in such appointmentsy and that under the saild
statute, it was Justified in terminating ‘the authority of both
distributorships. : ‘

It was stipulated at the outset, by leave granted to
amend the answers of Browne-~Vintners, that the products ‘of Browne-
Vintners sold in New Jersey are nationally advertised except .
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Kayser Chianti and Brolic wines. Additionally, it was agreed o
that National and American have the ability to pay for the
products of Browne-V1ntners which would be ordered by American
and Nationale .

I
‘Before dlseussing the law as applied to the facts
developed in the recordy it may be well to dispose of the -
jurisdictional issue Which has been raised with respect to the
order for Kayser Chianti and Brolio wines, Browne-Vintners
alleges that these wines are not nationally advértised brands and

therefore are not embraced within the provisions of the applicable
.statute.

The record is almost completely bare of any testimony
which would indicate that the Kayser Chianti and Brolio wines are.
nationally advertised. The only testimony bearing upon such
allegation comes from Huber®t Opici who states that he was served

- Brolio wine in restaurants in.Napa (California), San Francisco,
Los Angeles, Chicago and Cincinnati. "I don't know if it is :
advertised %here or not. You can buy it there;" He added that he.
saw these wines displayed in these restaurants and he ordered them
from the menus s : - '

Kingsley Bliemier (president of Browne~Vintners) testlfled
that these wines have never been advertlsed nationally in any
.maga21ne or in any other media,

 There is not a SC1nt111a of evidence in these cases to -
show that these products were advertised in any medium, either
newspaper, magazine, billboards, radio or television. I reject
the argument of counsel for Nationdl and American that it is not
necessary to advertise every item in the line so long as Browne-
‘Vintners has identification through national advertising. He
- contends that "If the law were construed otherwise it would be
- open to the supplier to argue that every distinctive label and
every shape and size bottle would have to be the subject of natlonal _
~advertising in order to meet the statutory requirement."' . That =
‘,stabement? in my opinion, clearly expresses the significance of
the term "nationally advertised." If a company has one hundred’
products and nationally advertises five of its products, it cannot
be reasonably contended that the other ninety-five products are .~
nationally advertised brands. I, therefore, find that Kayser and ..
- Brolio wines were not nationally advertlsed and that the sale of
' .these products does not fall within the scope of R.S. 33:1-93.6
et seq., The statute is not applicable as to these products; and
- the further findings herein will be made exclusive of and .
B expressly excepting the said productso

s

(Here the language is substantially the same
-as .in Joeli Wine Distributors. Inec,

. Browne-vintners Company, Bulletin 1 o
‘Ttem 1, from "in order o understand the =~
,11101::i.v:a,%:a.ont,(,o (p. 2) to "is constitutional,
‘valid and binding upon ity See Phlllipsburg,,
etc.®” (p. 9), substituting "National and
American" for "Joeli". )
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: Having determined that National and American are authorized
wholesalers of Browne-Vintners nationally advertised brands of
alcoholic beverages within the meaning of the applicable statute
and are able to pay for products ordered from Browne-Vintners, we
now consider whether Browne-Vintners' refusal to sell to National

- and- American was discriminatory. _

‘The record reflects that American has handled the
Browne-Vintners lihe continuously since 1947. American has a sales
force of eleven salesmen, utilizes five trucks and two station
wagons, services about two thousand active accounts; and ninety
per cent of its business is in the distribution of wines. Its
depletion figures for the years 1965-66 and 1966-67 disclose that
the greatest volume of sales was in B & G and Noilly Prat vermouth.
It contends that since .a large part of its business is concerned
with serving fine restaurants; the loss of the line from Browne-
Vintners would result in a loss of customers for their other brands.

S - With respect to National, the testimony adduced shows
.. that it has thirty-one salesmen and twelve trucks servicing about
- four thousand accounts. It does not enjoy exclusivity in any

. -national brand of alcoholic beveragess; it asserts that the loss
~of Browne-Vintners line would not only result in the loss of

RS profits, but would have an adverse effect upon its salesmen, and

the maintenance and retention of its sales force, -

R - . The petitioners argue that Browne-Vintners did not make

© an analysis of the performance record of each of the twenty-five
. 'wholesalers handling its line; that no guidelines were available
within the Seagram organization governing determination, either

- to change from multiple distribution to exclusive distribution or
from exclusive distribution to multiple distribution. No ‘
‘comparisons were made of the performance record of the wholesalers

" making up the Réitman group, with the remaining wholesalers handling
the line; and no indication was given as to the methods of dis-
“tribution in the remaining states of the Eastern Division.

: Petitioners further proved that in the preparation for

this hearing on the petitions, Browne-Vintners compiled data

" purporting to show a lagging New Jersey market but these figures

- were for limited periods fAugust 1, 1966 to April 30, 1967, com-

_pared with August 1, 1965 to April 30, 1966). If a serious fall-
off in sales was taking place, Browne-Vintners could have
produced yearly figures showing the trend of three or four past

© full years and in particular for years prior to July 1966 when,

. according to the testimony of Frankel, the subject of exclusive
distributorship was first discussed,

o - Petitioners argue that if the contention of Browne=-
““Vintners thattwenty-five wholesalers handling the line was too -

" many, it was incumbent upon it to investigate the sales efforts
- -and sales performance of each of the twenty-five wholesalers in
. . .order to determine whether the decline could be placed at the

" ‘doorstep of particular wholesalers. They noted that, in this
. connection, the sales of White Horse by National increased 12.5

. ‘per cent in the fiscal year 1966-67 over the fiscal year 1965-66,
* Similarly, while the sales of Kijafa fell 28,% per cent in New

s Jersey,y i% declined only 15 per cent in the balance of the Eastern
“"Division while the sales of this item by Amerjican increased 29,5
per cent in the fiscal year 1966-67 over the fiscal year 1965-66.
. It.is thus reasoned that in the absence of an analysis of the
. .sales record of each of the twenty-five wholesalers, Browne-

o Vintners could not make a determination based upon objective
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criteria as to which wholesalers could properly be eliminated.
‘They thus conclude that the respondent®s proofs do not serve %o
establish that a refusal to sell to petitioners is not
discriminatory. ‘ .

They add that while Browne~V1ntners may for reasons of
its own--which may include a family relationship between the
principals involved--decide to concentrate its distributorships

"in the wholesalers making up the Reitman group, it may not at the’

same time discriminate against the petitioners who have fully
complied with the prov151ons of the statute. ’

Browne--v:l.ntners9 on the other hand, offered testlmony
to the following effect: Its investigation of the sales of its
New Jersey activities showed that such sales were not keeping pace
with the sales of others in a growing market and were lagging
behind the sales of its other products in other states of its
Bastern Divisiony of which New Jersey is a part. As a result of
its studies and evaluations, the Browne-Vintners management was
persuaded that the system of distribution was not operating
efficiently in New Jersey and that a more effective distribution A
of its products could be achieved through an ekclusive distributor.
Such décision, it maintained, was a business decision based upon’
Browne-Vlntnersg experience in changing from multiple To single
distribution in other areas of the Eastern Division and its
knowledgeability of the favorable results obtained thereby,

o In the exercise of its business ;;udgment5 it determined
that Reitman Industries and its affiliated compan es could best

‘serve the interests of Browne-Vintners as its. exclusive distributor.

Consideration was given to the fact that Reltman Industries has
one hundred forty-three salesmen servicing over eleven thousand
accounts out of the twelve thousand accounts in New Jersey. The

. Reitman group has two physical plants--one located in Newark and j‘

the other located in Camden--and has forty delivery trucks for ,
the distribution of its products throughout the State., They have

- eight sales supervisors, four sales mahagers, a wine expert and

an . exclusive plant manager who are able to glve their salesmen
overall superv131on. They have a computer for accurate and prompt
figures of sales reports, sales coverage in eabh county and market
data.,

Comparing their physical and personnel.setuup with those
of the .petitioners, it determined that the Reitman group would be
able to function better than either of the petitioners. It was
pointed out that National had only about thirty salesmen and
twelve trucks and serviced about four thousand acecounts. Its .
warehouse facilities were located in Passaic and afforded better
delivery servide in the northern area of the State than in the
southern area. It further alleged that a review of its sales
record -over a five-~year period convinced it That there were no -

"instances vhere Natlonal outsold the Reltman group in its

_productsev

<

American, which had a warehouse in Hawthorne, was
limited in its sales activities primarily to northenlNew Jersey,
with some accounts in Princeton -and the Asbury Park area, It ‘
serviced hetween one thousand and two thousand accounts§ had.
eleven salesmen, five trucks and two station: wagonss ninety per -
cent of its business was in the sale of wlne, dealing largely with

" restaurants., In its five-year survey of sales, the Reitman group
.exceeded American in all products with the exception of Brolio.

Therefore, as counsel for Browne-Vintners reasoned in his

memorandum, "It is clear Lhat the decision to appoint the: Reitman



'BULLETIN 1845 o . PAGE 2L,

group as exclusive distributor and not petitioner was based upon
~the reasonable business objective of obtaining a distributor who
had the facilities, sales force and distribution capabilities to.
_ adequately cover the State in the promotion of respondent's
products.™ : ,

- (Here the language is substantially the same
as in Joeli, supra, from "In determining
whether or not..." (p. 10) to "eliminated

- in favor of large operators. See Grand .

" Union, etes" (p. 1%?)0 3

Under all of the facts and circumstances herein, it is
‘recommended that an order be entered determining that the action
of Browne-Vintners in refusing to sell its nationally advertised
"alcoholic beverages (with the exception of Kayser Chianti and
~Brolio wines, which I find not to be nationally advertised brands
- and therefore not embraced within the provisions of the statute)
to be discriminatory, and directing Browne-~Vintners to sell its -
nationally-advertiseé brands of alcoholic beverages to National
~and American on terms usually and normally required by Browne-

. Vintners; and that in the event Browne~Vintners refuses to comply
" with the terms of said order, a further order be entered in.
accordance with the provisions of R.S. 33:1-93.9,

- Conelusions and Order

B , Pursuant to Rule 5 of State Regulation No, 154,
respondent has filed exceptions to the Hearer's report and written
argument in support thereof. Answering argument has been filed
by the petitioner, : ' ‘

- Having carefully considered the entire record herein,
I:concur in the Hearer's finhdings and conclusions and adopt his
.recommendation for the reasons stated: in my Conclusions and )
-Order in Joeli Wine Distributors, Inc, v, Browne-Vintners Company., .
-supra. * ‘ . ‘ »

Accdrdingly, it is, on this 30th day of Januafy 1969,'_

L ‘ . - ORDERED that respondent House of Seagram, Inc., t/a

~Browne-Vintners Company, sell and continue to sell to pe%itioners
American B.,D. Company and National Wine & Liguor Co. all its

" ..aleoholic beverage products distributed in New Jersey, other

. than Kayser's and Brolio wines, on terms usnally and normally

- required by said respondent. '

. JOSEPH M. KEEGAN
~ DIRECTOR |
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" 3e PhTITION PROCEBDINGS - DISCRIMINATION AGAINST WHOLESALER

-DISTILLER ORDERED TO SUPPLY WHOLESALER.

ELAGSTAFF LIQUOR CO., . )
a corporation, | o

ON PETITION
CONCLUSIONS
AND ORDER

Petitioner,
Vo

)
)
)

- BROWNE-VINTNERS COMPANY,
a division of THE HOUSE OF )
SEAGRAM INC., a corporation9 )

Respondento
Sidney Berg, Esq., Attorney for Petitioner '
\ Hellrings Lindeman & Landau, Esgs., by Philip Llndeman II, Esq.,
, Attorneys for Respon ent

- BY THE DIRECTOR:
The Hearer has filed the following report herein:
Hearer*s Report |

Petitioner, a licensed wholesaler of alcoholic beverages
. in New Jersey (herelnafter Flagstaff) seeks to compel respondent,
. -an unincorporated division of The House of Seagram Inc. (herelnafter*
- Browne-Vintners) to sell its products to Flagstaff, clalming such
right under the provisions of R.S. 33:1-93.6 gt sed. A

Flagstaff contends in its petition that since 1933 it
and its predecessors were duly appointed distributors of nationally -
advertised alcoholic beverages imported, blended, distilled or _
rectified by Browne-Vintners for resale in New Jerseya that during
this period of time it has purchased and sold many mllllons of
~dollars worth of Browne-Vintners brands of alcoholic beverages;
that during the period of years in which it was a distributor of o
Browvne~Vintners products it expended large sums of money and much
time and effort in the promotion of Browne-Vintners brands of
alcoholic beverages. It further alleges that by letter dated
- June 8, 1967, Browne-Vintners notified Flagstaff of its discontinuance
of Flagstaff as an authorized dlstrlbutor "effect1v51mmedlately "

; Oon June 15, 1967, Flagstaff ordered nationarly advertlsed RN
brands of alcoholic beverages imported by Browne-Vintners and usually

- distributed by Flagstaff as evidenced by Purchase Orders 1483, 148l and

. 6123, copies of which are attached to the petition. By letter dated . ‘
June 16 1967, Browne-Vintners rejected Flagstaff's orders aforesaid,
and returned %he saild purchase orders to Flagstaff, Flagstaff asser%s

.that it has been at all times able to pay for the merchandise and

. that the termination of its distributorship and refusal to sell its

.-nationally advertised brands of alcoholic beverages is "illegal,
improper and discriminatory" within the meaning of R.S., 33:1-93, 6-11.
It seeks a determination by the Director that the aforesaid refusal -
is didcriminatory, and for an order directing Browne-Vlntners to. .
complete the sale of merchandise ordered on June 15, 1967,

’.accordance with the sald purchase orders, ‘

S In its answer Browne-Vintners admits.that Flagstaff and
its predecessors were distributors of its products and that Flagstaff.
was such a distributor until June 8, 19672 when it notified Flagstaff

“that it was discontinuing such authorlzatlon. It adds that any -
monies and efforts expended by Flagstaff for the sale of these-

- products were "for [Flagstaff's] own benefit amd profit." -
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In separate defenses Browne-Vintners sets forth that
it acted in "good faith and in the exercise of an informed
business judgment" in its decision to discontinue Flagstaff together
with twenty~four other wholesalers distributing its products in
New Jersey and .designating as its exclusive distributors in this
State Reitman Industries, Inc. and its affiliated companies
Glasworthy, Inc., Fleming & McCaig, Inc. and Crest Wine & Spirits
Ltd.; that it ac%ed "under the authorlty of the statute made and
provided" in such appointments and that under the said statute it
was Justified in terminating the authority of Flagstaff.

It was stipulated at the outset that all of the
_products of Browne-Vintners sold in New Jersey are nationally
advertised except Kayser chianti and Brolio wines. Additionally,
it was agreed that Flagstaff has the ability to pay for the products
of Browne-Vintners which would be ordered by Flagstaff,

(Here the language is substantially the same as
in Joeli Wine Distributors, Inc. V. Browne-
Vintners Company, Bulletin 1845, Item 1, from
"In order to understand the motivation..." (p. 2)
to "is constitutional, valid and binding upon it,
See Phillipsburg ete.” (p. 9), substltutjng
"Flagstaff" for "Joeli'. §

II

Having determined that Flagstaff is an authorized whole-
-saler of Browne-Vintners nationally advertised brands of alcoholic
beverages within the meaning of the applicable statute and is able
- to pay for products ordered from Browne-Vintners, we now consider
whether Browne-Vintners' refusal to sell to Flagstaff was
discriminatory,

The record reflects that Flagstaff and its predecessors
commenced business with Browvne=Vintners in 1033 and has continued
to handle its nationally advertised products since that time until.
its attempted discontinuance by Browne-Vlntners. Elagstaff further
shows that it operates throughout the entire State, with one ware-

- house comprising 85,000 square feet plus truck Space and elghteen
trucks for delivery service, Additional trucks are used in "busy -
seasons.” It has about fifty salesmen who service from 7,500 to

8,000 accounts in the State (in all twenty-one counties).
Flagstaff further argues that it was not seeking to become an
exclusive or prime distributor, and that appointing Galsworthy,
Fleming & McCaig and Crest as 1ts exclusive distributors is an
‘M"jllusory situation, in order to obtain three’ wholesalers in place
of twenty-flve, to %he detriment of" Flagstaff»

. , Flagstaff further contends that an. analy31s (Exhlblt
"R-1.in evidence), -based on the total sales, the number of salesmen
and the average number of cases per salesman shows that the

.. performance of Flagstaff was better that that of Fleming & '
McCaig and Crest combined. Flagstaff notes that with the: number

- of salesmen of Crest and Fleming & McCaig combjned, it outsold .

. the said two companies by 62,8 per cent., outsold Fleming & McCaig
by 246,4 per cent. and outsold Crest Wine & Spirits by 480,6 per cent.
during the period set forth in Browne-Vintners Exhibit R-1. Further,
that, on the basis of individual performance’ by its salesmen ‘
,Flagstafx sales per man exceeded those of Flemlng & McCalg, érest

and Galsworthy. It thus concludes that its management, the quality

- of its service, the Interest of its prlnC1pals and its suceessful '
depletion of Browne~V1nLneru brand is superiow:’to that of the
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Reitman group. Finally it argues that, on the basis of the
testimony of Browne~Vintners' presiden% and its Fastern Divisional
Manager 1n charge of sales, it was shown that neither of these

" persons- ever visited the executlve or physical plant. of Flagstaff -
or had any contact with Flagstaff's executives from the time that
“they were employed in January of 1966, Lascly it argues that the
real reason for favoring the three companles of the Reitman group
and retaining them as "its exclusive distributor" was because

of the family relationship between L. Dover Frankel (Browne~ . .
Vintners' Eastern Divisional Manager in charge of sales) and-

Mr. Frank Reitman (his uncle) who is chairman of the board, and-
Raymond Reitman (his cousin), the pre31dent of the Reitman group,
'gn% gls brother Raymond Frankel who is sales manager of Flemlng

& McCaig, 4

' Browne-Vintners in its defense gave the following
,account: Its investigation of the sales of its New Jersey
‘activities showed that such sales were not keeping pace with the
sales of others in a growing market and were lagging behind the
sales of its other. products in other States in the Hastern Divisiony
‘of which New Jersey is a part. A4s a result of its studies and -
evaluations, Browne-Vintners management concluded that the system
of dlstrlbuélon was not operating efficlently in New Jersey, and
that a more effective distribution of its products could be achieved
through an exclusive distributor. ©Such decision was a business
decision based upon Browne-Vintners! experience in changing from
multiple to single distributors in other areas of the Eastern
Division and its knowledgeabilility of the favorable results obtained
thereby. In the exercise of its business judgment, it determined that
the Reitman Industries and its affiliated companies could best serve
the interests of Browne-Vintners as its exclusive distributor. They

. covered the entire State with one hundred forty—three salesmen who

- were servicing well over eleven thousand accounts of the twelve '
thousand accounts in New Jersey, They thus felt that the Reitman -
group had the better capability to give Browne-Vintners products

- adequate promotion. The Reitman group has two phy51cal plants -- -
one located in Newark and the other located in Camden -- and has
forty delivery trucks for the distribution of its products through-
out the State. It further maintained that Flagstaff was eliminated

" begause it could not sefve as an exclusive distributor. While o
Flagstaff operated throughout the State, it has only one ware-
‘house and eighteen trucks for delivery service. It had about flfty
salesmen who serviced about six thousand to seventy-five hundred
acéounts in the State, and Browne-Vintners' -analysis of the sales

;.. record of Flagstaff indicated ta 1t that 1% dld not compare to that

f-:ﬁof the Reltman group.

RN Thus, as counsel for Browne-Vintners reasons in hls(?r
' ;fmemorandum° _ .
"As aipesult of the studies and evaluatlons, it
- was clear that something had to be done to .
stimulate sales and to obtain a more substantial
share of the business in New Jersey thereby

keeping pace with competition and' not contlnulng;
to .lose a share of the market ...." -

It determlned that the appointment of an etcluslve dlstributor, and -
--the discontinuance of Flagstaff, 'was based upon the reasonable LT
- business objective of obtaining a distributor who had the fa01lit1es;5*
+-sales force and distribution capabilities to adequately cover the . L
f.StaLe 1n tne promotlon of [ﬁrowne—V1ntners DTOdUthe"
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(Here the language is substantially the same.

.as-in Joeli, supra, from "In determining . . S

- whether or. not.;.ﬂ.(p;-‘“ % "eliminated in favor
?f 1ar§e operators.,i See Grand Uniog etc "o o
p. 1% o

o Under ‘all of the facts and circumstances herein, it is
‘_‘recommended that an order be entered determining that the action

of Browne-Vintners is diseriminatory, and directing Browne-Vintners
~to sell alcoholic beverages to Flagstaff on terms usually and g
normally required by Browne-Vintners; and that, in the event Browne-
Vintners refuses to comply with the terms of said order, a further .
.order be entered in accordance with the provisions of R.S. 33 1-93,9. ..

Conclusions and Order

. Pursuant to Rule 5 of State Regulation No. 154
respondent has filed exceptions to the Hearer's report and written
-~ argument in support thereof. Answering argument has been filed
by the petitioner. , , . .

. ~ ﬁ Having carefully considered the entire. record herein,
I concur in the Hearer's findings and conclusions and adopt his
recommendation for the reasons stated in my Coneclusions and Order:

“in goe;i Wine Distributors, Inc, V. Broune-Vintne;s Companx, sup;a.‘
Accordingly, 1% is, on this 30th day of January 1969, |

: ' ORDERED that respondent House of Seagram, Inc., t/a
Browne-Vintners Company, sell and continue to sell to petitioner,
"Flagstaff Liquor Co, ali its alcoholic beverage products dis-
tributed in New Jersey, other than Kayser's and Brolio wines, on -
- terms. uswally and normally required by said respondent. -

New Jersey State Libiary



