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ON PETIX.IbN . 
-CONCLUSIONS 

. AND. ORDER 

... · · .. : >:Re$pondent-_· . 
:·: .. ~~~i~-1--·.,...·~--·-----::--~----:---~~-~...,.----~ - ... ( . ,· 

·.·Meyer=· Sugarman, -,Es.q"·' .~ttorney_ for ·Petitionera-- ·... i .. · 

-~:oner' Van4erb~lt,_ :•Mj_chels:·:.:&c\!ii'ght.}~'. .. ;Esq~··; by William R. · 
· · _._ .. ,. . . ·. · .:_:: Y~d.~i-1:>~+~,-:-.,_Esq~.;, ·.:'At··t 1

o~neys for Respondent. 
, . .',, . . . . . .. ·' _,,._ -~ ..... ··.: '•. - (·: .. . - :. ~:_-:''"'<' :, -~..:·(·:":". ', - . . 

·<.''" . .. ,_ .. /· >>.-~. ·;,·,· ... ,- :.\::\:.:, .. --.. -·--·_; 

· 1epo~~ her~in: 

. ·. ·,_, .. .- .. -, ~.' .:_· Petition~r, .a., licensed· wholesaler. of alcoholit?. beverages­
_.in.New.~ Jersey, seeks· to comp.el. respondent .. (an. unincorporated 
.:~·~visi_on ·pf: the· Ho~se .of Seagram, ,Inc.) to sell. its.· prod~cts· to · · 

. petitioner;·. claiming such right under. the .provisions of _RsS• · 
_ 3}:-1-.93.6· il, seq. (Lo .1966, Co 59). . -

,:·:~:>.,~: .. -·:_~-:---.Pe"ti tioner .(hereinafter· Joeli)" c<Jnt.ertds ~:in it's petition . 
. .' .. that<rrom .·1959 'to date ·it wa~ a duly appointed distributor of · 
-.~a tionally .. advertised_. brands . of . alcoholic . beverages . imported' 
:.·.plen..s'!:~q,; : .. d~stil-led .. ·. or._ r.ectified by . re_sponden t · (herein.after. _ · 
;]3J;O~ll:1~.~Vi!ltners) .. for _·resale . in New· Jer·sey; .. that _during .the_ . past.···, 
·_year .. >it · solq approximately $200,000 worth .=of -Browne~Vintn<?rs · · ... 
. pr.oducts __ ; :that 1,ts:volume of sales. of Browne-Vintners:products · 
.'.per· sa1a·smari compares .. favorably to that of other authorized dis~­
·tr.ibutors .. of Browne-Vintners5 . It .further .~lleges ·that .on. June · 
~·9, .1967 ... it was .. notified by .-Browne-Vintners:r. by letter dated June 
a, ··1967 :of: its :disc-ontinuance: of , .. Joeli '.as 1an:authorized dls- . ·: . 

: ttibutor ~'.'effective" immediately 9 n . . . '• . . 
. . ' . 

. "•. 

. .· " . on June. 20, .. l967 Joeli ordered. t~:~·~ hundred cases or . 
. ~na~ional. :prand .. merchandise from Browne".""Vin:Cners, which ~rowne- .. 
:Vllitners refused·and-Oontinues to .refuse to. fill ·the said order!& . 
. , Joell. ·r.urther· ·alleges.that. it .. has been. at" ~ll time_s·: able to pay 

... for ,,the merchandise arid that :termlnation .. djr!, its distributorship· 
-. , is discriminatory within the ·meaning of Ch~pter 59 of the· Laws· 

of New Jersey (1966), contained in ReS@ 33i~-93~6-ll~ It seeks 
.. a ·determination by the Director that the aforesaid refusal is 
.discriminatory and.for an order directing Browne-Vintners to 
_complete the sale in accordance with the said order~· · 

, . . In its answer Browne-Vintners admits_ that Joeli was a 
·.·duly. appointed distributor. of it's. pr·oducts' un·til J~e 9, 1967, 
.when·,it notified.Joeli that .. it was discontinuing such authoriza-
. tione · · . 
:_:I_;,, 
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·rn separate defenses Browne-Vintners sets forth that 
it acted "in g_ood faith and in the exercise of an informe.d 
busine~s judgmentn_in its decision to discontinue. Joeli· together 
with twenty-four other wholesalers distributing its products in 
New Jersey, and designating as its exclusive distributor in this 
State Reitman I~dustries, Ince and its .affiliated companies 
Galsworthy, Inc., Fleming & McCaig, Inc., and Crest Wine & Spirits 
Company~ Ltde; that it acted 11under the authority of the sta~ute . 
made and provided" in such appointment; and that under the said 
statute.it was njustified in terminating the authority" of Joeli. 

It was stipulated at the outset that all of the proGucts 
of Browne-Vintners sold in New Jersey are nationally advertised 
except Kayservs wines and Brolio chianti~ Additionally,. it was 
agreed that Joeli has the ability to pay for the products or 
Browne-Vintners which would be ordered by Joelie -

In order to ·understand the "·motivation and the intention 
of the Legislature the import of the amendatory legislation 
·herein invo'lved anJ the governmental purpose effectuated by the 
said enactment, it is necessary to examine briefly the prior act 
and analyze the present lawo · . 

The present matter is governed by the provisions· of 
R.SQ 33:1-93e6 et .§fil!.o which became effective on June 2, 1966j 
and which repealed the former sta.t-ute FL,,So 33~1=·93.~1-54' This ts 
known as Chapter. 59 of the Laws of 1966 anc1 wa~s enacted con-

. currently with Chapter 58 of the Lav,rs of 1966 (N ~, .J,, So Ao 33: 1-4 3)" 
The repealed statute, which was a supplement to the Alcoholic 
Beverage Law by Chapt;er 264· of the I1aws of 1942, provided in part 
as follows (ReSe 33~1-93): 

93.1: "There shall be no discrimination i.n the sale 
of. alcoholj.c liquors by distillers 2 importers~ and 
rectifiers of nationally advert;1.sect brands of 
alcoholic liquors to duly licensed wholesalers of 
alcoholic_liquors in this state<i;n 

. 93c2: 11-In the event any distille·r, i.mporter, or 
rectifier shall refuse to sell to any individual 
wholesaler any amount .of alcoholic liquor or comply 

.·with the:)4rovis_ions_of this act D3:1-930l to ... · 
· 33:1793.;u , then the wholesaler shall petition.the 

commissioner of alcoholic beverage control setting.· 
forth. the facts aid demanding a hearing thereon to 

· de.termine· 11thether such refusal to· sell· is a:rbi trary · 
or no.ton · 

···T:he<pr:~sent statute provides as follows:' 

116. :There : shall ·be no discrimination; in the sale of . 
any· nationally advertised brand of al<:;oholic beverage · 
other than malt alcoholic beverage~ by. importers, 

. blenders~ distillers, rectifiers and w:i.neries, to duly 
lic-ensed wholesalers of alcoholic beverages who are 
.authorized by such importers, blenders, distillers,. 

· · rectifiers and. wineries to sell such nationally . 
·. adve;rtised· ·bra.net in New ·Jersey e · · · 

.. :.• 

•f7. In_ the event any such importer~ rflend_er, 'dis·-
.tiller -~ectifier or winery shall refuse to sell : 
.alcohoilc beyerages other than malt alcoholic beverages, 
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to any such individual wholesaler or comply with the 
provisions of this act, then such wholesaler shall 
petition the director .setting forth the facts and 
demanding a hearing thereon to determine whether or not 
said refusal to sell was discriminatory~ 

11 8$ If the director shall determine that said refusal 
to sell is discriminatory and shall be satisfied with' 
the ability of the wholesaler to pay'for such merchand¢se 
a~ ordered.,, -he shall order the importer, blender, dis­
tiller~. rectifier: or winery to complete said sale 6f 
alcoholic . beverages other than malt alc9holic oe.verages ' .. 
to th~ wholesalere · 

n9ci In the event said importer, blender, distiller, 
rectifier or winery refuses to complete said sale or to 
comply with the terms of the director vs . order, the · 
director shall issue·. an order to -every. licensed whole­
·saler prohibiting. purchase. by. such wholesaler of any 
.alcoholic beverages other than malt alcoholic beverages, . 
of said importer, blender, distiller, rectifier or winery· 
directly or indirectly un~il there is strict compliance 

. by said. importer 9 blender, distiller; rectifier or winery 
with the.order.of.the Directoro · 

rBlOe The _Director shall adopt and promulgate such 
rules.and.regulations as may be necessary to carry 
out and insure compliance with the provisions of this 
act~ 

n11. .1An act concerning alcoholic beverages, and 
·_ $Upplementing chapter 1 of Title 33 of the Revised 
. Statutes,,• approved June 25 ~ 1942, is repealed." 

.The wording of these sections. is significantly different .. 
from that of the former sections in the following respects: 

, The first section of the original statute (93.1) refers to the< 
sale of alcoholic liquors whereas the present statute (93.6) · 
refers to nationally advertis.ed brands of alcoholic beverages 
other than malt alcoholic .beverages. Thus the present statute 

· includes wines and vinous productso The first section of the 
original. statute prohibited discrimination :tn the sale "to 
duly licensed wholesalers.of alcoholic liquors in this State" 

-whereas the first section of the present statute prohibits 
discrimination in sales "to duly licensed wholesalers of. 

, alcoholic beverages who are authorized by such importers, 
_,blenders, distillers, rectifiers- and winerles to sell such 
. n~tionally advertised brand in New Jersey., n 

r·'t Accordingly, the Legislature appears to have clearly 
indicated.that the statutory discrimination prohibited can . 

. exist only as between wholesalers who have.not only been· 
·licensed, but who have been authorized to sell the brand in 
.questio:p. by the distiller4l What it meant by its language in that 
_respect will be considered infra\l. 

The second section of the·new statute limited its 
"_application flto any such individual whole.§l .. 9-ler" whereas the 
_:_ old statute applied 11 to any individual wholesalere" 

Finally, under the old law any wholesaler aggrieved by 
. discriminatory sale practice engaged in by a distiller, such as 

-- __ refusal on the part .of the dis tiller to s ~~11 to that whole sale~, 
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could pet:i. tion the Director of Alc.ohol.ic .!?everage· ··Control f9r 
. an order compelling the distiller .. to .-sell to it o Upon a 
showing that. the refusal was_. arbi trar..Y-, the Director .could· 
order the salec Under the amendment on:fy an~authorized whole~ 
saler ~ay petition the Direc~or for ·an order o+ compulsion . · 
upon ·a showing of a_ 0 f.liscriminator:y:n refusale · · 

Prefatorily·,; the_ introducer 1 s statement· sets forth: 
I 
'· · . 

. uThe.purpose. of this bill j_s to insure an· 

.equitable basis fpr competition between supplier 
.franchised wholesalers of alcoholic beverages 
~in New Jersey." 

Significantly, with.the evident· intention of strengthening the 
·position· and independence of the wholesaler vis .... a-vis the. 
·distiller, the.Legislature simultap.eously enacted· Chapter 58 

. :"Of·_.the Laws-.of~l966:·which amended·RoS .. 33:1-43, the tied-House 
.,- provision· tif _·the._ alcoholic .beverage. law,, In subst·a.nce, the . 
1966r~ame.rldment for the first time precludes a distiller ·from 
conducting the business of, or maintaining an interest·in :the· 
business of, a licensee when that licensee is engaged in the 
business of sale from wholes·a1er to reta5.ler~ In effect,- this 
prevents a distiller from selling direct to a retailers 

It thus became clear that the governmental purpose 
effectuated. by the enactment of these laws -vras based upon what 
the Leg:islature conceived to be the importance of the need' to - · 
keep a buffer of independent wholesalers actj_ve in the industry 
because it relates directly to the ultimate control objectives, 
to· 1'Ti t :· · the protect:lon of the pubJJ.c, promotion of tempera.nee 
and elimination of illegal activityo This has been pointed tip . 
in Canada Dry Ginger A~Inco v.., F & A Distrib~ Coe, 28 l'L,J., 
41+4~ -.~55, .. (1958) when the Supreme .Court, speaking through Justice 
_Pro~~:or i,· s~id ~ . . · 

: . ·. . - -

·· . "In order to. ac.complish thj.s purpose the statute . 
. seeks to achieve as far as necessary the independence-.· 
of ."wholesalers. from distillers ti> l1.. wholesaler 

.. ·dependent. upon. a dis·tiller for a supply of sought-
.. after merchandlse lnight be tempt·ed. ·to con1ply \Vi th r ' · · 

.·.the non-legitimate desires of the d.istiller if the 
latter were free to discontinue the supply at will"_, 
.~'or. the. purpos.e of· strengthening the wholesaler's 
·resisrtance·if confronted with a distiller's 1iish to 
.·:overstimu,:Late sales and· thus negati:i. the pt.1blic ·,policy:·. 
:~fil, .. favo:r .of"-· t·emperance or a desire _to engage .in other: . 
. ·:pr_ohibited acts, e~g9, tie-iri sales,_ the statute : · · 
'_seeks ··to· preve~t the dis tiller from:arbi trarily .'." , ', 
.closing the soure~ of supply· to a 1irholesaler·o · To'. .· ·.-
:,effectuate. this. end., both.the statute·and the. - ·-
.authority delegated ·b.y -it· to the D:trector will be· ,- :; 
. liberally. construede n . _ 

·After spelling out an existing situation ·(of the 
tied-hou~e), by which improper practices trickle down to· ~the 
retail l'e.vel and which call for regulation, the court, in ~ · · .. -
Grand Union Co. v" Sills, 43 N ,,J. 390·, 1~02 (l96t1-), mentioned_ .the:· 
1 ~:long~standing. legislative policy aimed at .relationships and , : .. ,\ .. 
prac't.i~oes calculated to stimulate sales and .. impair the State'~ .. : .. · ·;· 
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policy favoring trade ·stability and the promotiop of_ temperance 
in-the liquor field. 11 

. , In this situation-the court, 1~- Canada Dry Ginger Ale, 
Inc. v. F & A Distrib. Co., supra (Justice Francis' ,concurring 
opinion), stated at p. 460: : _ - --

"The Legislature may well have believed that , 
such a situation would produce practices lmo~ 

- _to be inimical to the public interest." ~· 

Against this background we observe that under R.S.- -
33:1-93el-5 as it read prior to amendment, and ~oS. 33:1-93.6-11 
as it read after amendment, there existed the potential for · 

_impairment of the very goals the Legislature had soug~t for years 
with the encouragement.and expressed concern of the courts. 
Nothing in- Section 93el-5 precluded a distiller from engaging- in 
direct sales activity to a retailer.- Thus a distiller licensed · 
to sell at wholesale might have done so prior to 1966. In so 
doing the-distiller_would not-have been subject to an order:or 
the Di~ector compelling it to sell to a wholesaler, authorized 
or not,- simply by reaso"n. of the fact that the distiller's direct. 

: activity in the field preempted all independent wholesalers from 
."complaining of discrimination as between each other. Carried_ to: -
its logical conclusion, such a practice by a distiller could 

-; eliminate entirely the:. desir·ed buffer of independent wholesalers •. 
• f •, ' - • • • ' • • / r 

' . . . . -

.The case which was concerned with this particular issue. _ 
wa·s that of Hoffman Vo Hock 8 N.,J ~ 397 (1952)e ·There it _ · · · _ 
appeared that the respondent Park & Tilford had been distributing · 
.·its own products in. New Jersey for several years with the~- - -
-exception· or· a distributor in Asbury Park~ -In 1949 it began --.-, . 
. changing its method of direct distribution and appointed. a _,1 -

. distributor to cover the southern end of the State and two _-_ .. 
distributors in the Trenton areao It authorized petitioner - _, -
(Hoffman) to act as distributor for Hudson County with the . 

_understanding that it would_·discontinue d].rect distribution there;, 
In 1950 respondent reco.nsidered its methocl of distribution and.- __ · · _ - · 

_decided to~rettirn.to its former policy of handling its own - - _ _ 
product in northem New Jersey~ - Accordingly it notified petitioner-:: -

-~nd the ·.other.-_distributors in northern Ne.w Jersey that the­
<11stributorship.s would be terminated as of -_the end of the year• 

·Petitiorier brought a- proceeding before the Di~ision .. ·. 
-·and the.Director·, __ after the hearing 2 concluded that this-was a· ·-
.bona fide decision of management and there_-_ was ho unlawful_ -
discrimination-fl .. , Petitioner appealed and the Supreme Court 
certified on its Q,\fll motion. The. 81.ipreme. CoUrt held tha~ the· .. , 

-. act prohibited only arbitrary or unfair dlscrimination be~ween :·· .... - _ ,-
-·wholesalers and did not reveal any purpose to prohibit a . -:.-_ _. 
--producer· rrom terminating a distributor and. acting as the - -, 
··exclusive distributor or whol~saler of its own product.· The com .. t ·_-
there indicated. that it was no't violative of .. the statute to sell -. 

_directly to retailers in the northern area:: without the use of any : ,· 
_wholesalers at; all there". Hoffman v. Hocls, supra, at p. ti-09. · In~.: 
·other words, hovrever,, if one wholesaler we.re appointed to act_;:.-_ · · 
-.a11- other· such wholesale licensees operatln.g in ·the area who_ are,:.':;· · 

similarly situated ·would be entitled to ha1ie their purchase orde,rs . 
filled. This was one objective criterion by which the court · , , 
·permitted _a distiller to distribute its products ·in_ the State,-·:-. 

_ in excluding wholesalers· of its products e. ·Now; _: by its. enactment 
~or Chapter 58, the Legislature prevented ~uch activity and spoke - _ 

·or the potential threat to independent wholesalers so aptly noted_ ,. 
by the Supreme Cou~t in Qandda Drz. · 
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It shotild b& noted paienthetically, with respect·td .. 
Chapter 58, that. a.grandfather clause was included ·to provide 
that, in the event a, licensee for the sale a·t. wholesale on July . 
1 1 1965. and. thereafter until the effective date of the act · . 
(~une 2, 1966) .shall have filed for publication by this Division 
price liistings for brands of alc .. oholic beverages,· he· sha11 · nqt · 

· be fore closed . from continuing to sell to retailers regardle·ss · . 
or his·. tied af'filiatione 

. " 
·. · · · B~sed upon. the petition and the stipulation bet~reen 1 

counsel,: we address ourselves to the decisive issues ·for .· , ·· f :' 

determination. herein, viz(#., (1) was Joeli and· "authorized"' . . . 
-w-holes·aler ·Within the purview of the statute above referred to, .­
and (2)· was Bro:vme-Vintners guilty of 11discrimination11 agains.t, · 
Joeli in its refusal to supply and continue to supply its ,. · 
nationally. advertised. brands of alcoholic beverages to Joei±• .. 

. I 

The term Uauthorized fj is an amendment to the pri9r' act 
and must be read within the context of the statute in order-. ·to.· 1· 

de.termine ·its ·true· meaning~ . If we were to consider the' . word . . . 
"autnorized". in its literal s·ense, without reference to th~\.J . · · .. \. · 
statutory intent, it ·wo1!-~d mean tha~ the prot~ction of the· st.a~ut,e .... 
extends.- only to those wi i;h -vflnm the importer .w1she_s to deal. , ·> .· !. 

·rmpl-i-ed in: thi·s c-onstruction -is the argument that, if the·· .. · ... , · · ·. · 
importer author:iI':zes dealings, it may also withdraw au,thorization.t! · ··' 

i Under this construction an importer might withdraw authori.zatfon .. 
1

· ': .. 

·to .. a wholesaler to. deal in its ·.products and could· the~eaft.e:r- .. · · 
refuse 'to sell .·to the· wholesaler" Thus the wholesaler would. 
never-.:be entitled to a determination by the Director on the 

· issue· of. discrimination because the wholesaler would, upon · 
removal of, authorization, cease to be a party entitled to .... 
the ·_protection of the statute., It follows, therefore, that the.: 
withdraw~-1 of such authorization must inevitably result in· a 
dismissal ·or- any. petition since, by the ti.me the matter is· set. 
:['or h~e;ring, the petitioner has been effectively de-authorized~".:. 

. ··.:: .... _-·rn. the inte.rpretation of statutes the legislative w~ll · 
)i.S ·-the all~important and controlling factor. Indeed, it has .. 
·:ee.en .rr·equently stated in effect that the ,intention of ~he · ·. . 
. Le.gls1ature. constitutes the law. .Accordingly, the primary rule 
. \of c·onstruc.tion of ·Statutes is to ascertain and. d·eclare ·the 

:.· .. : .· 

'_· .. ±n~ention.of 'the Le.gislature, and carry such intention·intq·_. , . 
. ef'"f·e.ot-.· to. the:· fullest degre_e. . A construction adopted. sho:µld. riot 
. be··~ ~u~~~<as .>to n~~li.fy i .destroy :or .d.efeat t~1e · intentlc:m of. tll~ .-:· ... 
,.Leg1sl~ture. > 50 ~e. J.ur. Statutes., sec. 2230 . . .·. ; · ,:-.. · ·_ .. · · 
. : .. - - ' "- . - ' - . . '. . - . ;", - .- . -- . ~ . - . . - . - - . . . . - ,~ ' ' . ~~· ·_ . 

... '\.','. · fn· ..... the.>scope ;df'_.proper statutoryconstruc.tion and·. . .. ··' 
interpretat·ion, it cannot be said ·that the,.Legislature· intend'ed 

"· to·pass·an ac;t.·the~effect.of which is a nullityo·· The· co_urt __ , 
,stated ·1n· .. state v~.- Provenzano,, 34 NGJ. 31~ (1961), at·p. 322: 

·"The goal n.f the interpretative· proeess is the:·. 
intent of tne Legislatureo ·It is axiomatic that: 
a statute will not be construed to', lead to absurd' 
results.· All nules of constructi01i ·are subordinate· , < ,·· 

... to. that obv-iou:S- '~proposition. The ·.i~ule that a penal·>· , 
. statute:should be strictly construed does not· ma~n· 
that a ridiculous·rasult shall be.Teached b~cause .· 

· ·· ·s·ome ingenious path rnuy be found ·~o that end·. · Rather •.. 
. it means that a statute: .. _,shall not:'be extended by l .. 

tenuous interpretation be.yond the fair meaning of- :. · . 
. its terms. lest, it be appli"ed to pt~rsons. or condJa~'-tL, · 

: (, 
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beyond the contemplation of the Legislature~ 
In part that rule also is designed to avoid 
surprise to the citizen who conscientiously seeks 
to stay within the law0 As to this, it could 
_hardly be supposed that any officer or business 
agent, or a person dealing with him, decided to 
engage in bribery after carefully reading· the . 

·statute to be inapplicable because the status of 
the.union's representative was the product of an 
electiono_ If a word is capable of two usages, and 
in the context one makes good sense and the other 
nonsense~.good sense.prevails whether the statute -

... be· civil .or criminalen 

Likewlse, in the case of _!!Qffman Vo Hock, §.Y;nra (8 N.J. 
397, at p9 406), the court1 in discussing the statutory in-
terpretation .under the .1942. statut~, saidg . . 

forth: 

no~~ A constru~tion that will .render any pa_rt of' a 
statute inoperative 1 superfluous or meaningless, is:_ 

-to be .avoideden 2 .outherland, .Statutory Construction 
·(3rd .edo), .sec~_ 4705, Po 3390 · . ·_.· __ -.~--

' ' . . ~ 

In 50 .Amo Jur~ Statutes, seco 238, the following f~,·s~t ·· 

·~The rule in favor of the construction of statutory 
·terminology in accordance with the commonly 
accepted meaning prevails where the words.have not 

.acquired a technical or special meaning and where . 
there is no reason for contrary construction -- and 
where the interpretation in accordance with the 
ac.cepted meaning is not at variance but is consonant 

,with sound public policy, principles of justice the · _ 
objects of the statute, and the manifest intentlon·or -

. the. law-making bodye 11 

. And further, S.ection 361: 

, .... 

11 The construction of a statute should be avoided which·­
_ affords an opportunity to evade an act, and that 

_ ·construction is favored ·which would defeat subterfuges, 
· .. expediencies or evasions employed to continue the mis­

chief sought to be remedied by the statute, or to 
_defeat compliance with its terms,.or any attempt to­
·accomplish by indirection what the statute forbids." 

·. . Further, words or phrases may be a.1 ter:ed where that is 
n.eces.sary to obviate repugnancy and inconsis.tency and to give 

· effect to the manifest intention of the Legislature. According_ly, 
.if a :statute is fairly susceptible of two·constructions, one of 

. which will give effect to the act while the other will defeat it, 
· the _former cons.truction is· preferred" Am<D:.;·Jur" Statutes, sec" 
· 3570 Statutes regulating the liquor business are to be construed 
.according to. the rules which are applicable: in statutory in- · . 
terpretation in general, unless particular principles for their· 
construction have been ordained by law@ Except as to the penal 
·provisions thereof, which are to be constr11ed strictly, the 
. liquor control laws are to -be construed lj"berally in order to 
effectuate their purposes" 48 C..,JeS0 Intc;i~icating L:lg_uors, 
~e_c o _192 (b);. R~ S 9 33: 1-73 o 

r· 
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:·, - .·. ' :In. coris-truin:g the wor-d "authorized" with.in the· P,is-
_.to'riP .. ci~·-:context .of_the: p;rior act and the presel).t applicable 

. ,_,_:_:staillte.,,. ·.:.it ·will be noted that in the interpretation of the .. 
-:: prior -~;t~tute. there .was a conflict 'in interpretation _between -_ 
'th~ rnajg;ri ty- and minori.ty _of the Supreme Court in Canada:.,__pr·z -
,~inge:i:,:·_·.A~et I~c. v,, ~-:& 1:- Di~tributing Co., supra. In that / · 

- matter J\ts ic-e Francls-1 ·in his concurring opinion _(at p. 458), 
.expressed a ·minority v1ew 11 that· all wholesalers d~ly licensed- · 
by ·.the Director of Alcoholic Beverage Control have ari equal ·.) 
right -to purchase the .products of ·distillers_ oper.ating in ·New 
Jer:sey, ·_and that- if they have the financial cap'acity .to pay· -, -

- -there-tor, they· cannot be .refused _arbitrarily._ ·Prima.facie 
--all wb...o_:~esalers lIJ.USt be treated :·on· a parity,_ and prima facie. -

._.~_he .. q.istillers c.annot limit the number wi.th _whom they w.i11· · 
._O.ealo·!' - -- __ ~- . - " 

' :. '. - :· - ,)_~he· maj-ority- view' however' disagre·ed with thi~ con!.;. . 
· --.s-trµ~·t_~pn and held- that the statut-e did not apply. to_ a_ll ,;thole-· 
, $.aJ..er:§. p-µ.t o~ly to those with·wpom the supplier was dealih_gt _ -
- . , ~d t:P.9-·t the Director has the authority -to det-ermine whether a 

. rerusa+, -by the distiller to _s.ell to such ~.rholesaler. was 
,~r.bi tr~:,ry or ·not... - -

. . . - . . . . . ' 

·- ___ .. - - :··A ·-fair-·and-:reasoriable cons.truction df the 1966 statute 
_- wo~d. ~ee.m to restrict:_ .the· right of a -dist_ill_er~ to ·lim-it it$. 

_. appl:~c·a.·'bili ty to those wholesalers who w_ere,. .authorized as _of _ 
the'4~t:e -of the @riactment· of this amendment' or_ ·who _are· there- ... _ 

.- a~te:r ·iP.:vested _:with such .authorization. The :contention by- .. _ · ._, · . 
. · Br::owne-~Vintners that the word "authorized" should be construed· -. 

"_.-' t.o· _-me~P-: .. tl1at .a wi-thdrawai- of authorizatio1i. -could. aper-ate to __ . -__ · ._-. 
. geny.:wl;\,9_1~~rnalers-_ the-, protection against discrimination intended_ 
·_:-PY·- th,;ec·-.~.tatute is. re·jected. as being contrary .to: the m~nif~s.~ interl~: 

-· :_·of 'the,··s,aj;d·-:,statute. - As. noted above,_ the precise legi$18.t.-ive. :· - :-: 
· · .l-imita.t:~_on in _the applicable statute cl_arifies and reaffirms· tlie ·. 

rna.j9r-i~t.y. view-- reflected in· Canada Dry Ginger Ale, Inc. v. ·, F --& .A_-:.;··. 
Distributiri.~ Co., supra, with respect· thereto and -is consistent. ·. 
wit~~ ~11,e· ul ima_te goal sought to be attained by. the statute·., ' - . 

. _-.- _- 28 N.cT~. 444, at p. lt-55·~ And as also noted, both the statute · - ·. 
: . ~µcf- th(3 .. :author1ty -delegated tO" it by the· Director 1-till be ·: .. -

·_· · 11b_e·r~ltY construed.. See Butler Oak Tavern v{ Divis~on o'f . .-: . ,)_. 
. _ Alcoho1Ji.c Beverage Control, 20 N •. J. 373-, .38G· _ 1956); ·R. S~ :· · . _.. . 

-- :J,3_:1-;75~_ .. -.- Addit·iorially,. oi.lr_ courts have consistently rule9- that·_; 
~ny coittrac-ts or agreements betwe_en wholesale).:'s and impor:~ers; · 
-d·~_st.i+:+ers _-or wine·r,ie·s- with respect to the distribution .of'-. the- .· _ 

.,:,_. '.p~0du~,t~~hof.-the __ sa~d importers,_ distillers·_-or wineries .arei~p.9·t: .. _;:_ >·.-.­
relevant·.: in·, the _ determiiia ti on. lll'lder .the af orementio11ed -se-C.~tions· '- · ·-

.. _-:e>.~·:·: __ ~l:i~~-:)>-tat\1-t.e.-- _:cro -IIoffTiian v.-Hock,- §..1.fil:f:.9:. (8 N.J. ·397f~ <. _. · · 
: --.·,·:>.::_':: ___ I~-t~h-erefore -find-. that Joeli 1,.ia.s- a·,duly ·aut,horized· .. 
distriJmtqr· ,of ·l3rown.e~Vintners products ~der the provisioris> 

,,. _qt t;h.~:§-.·act. and. is: entitled- t_o seek re·lief···he-rein.'· 

__ . _ __ · -.. _- Orie-., further- parenthetical note=· There. is·_- presently· •- . 
.. ·pending_-_ an ._.ac.tion .- in -_the.- Nev.i : Jersey Superior Cour·t, _ Cl;lancery"· ·' -

·· " _Divtsi~"ri. (E_ss·~~- Coub;:\JY:_--- )·, Affiliated DistU.lers Brands .co:rn..:, ..... ·., 
_ •a .Corp~. of· the S.tate -of New- York v •. -Arthu:r:~_§_:IJ_ls, -Attorne.z· __ ,:_, 

--. General' of -the State of New Jersey, et S...fill.~ (Docket No. _ . · .__ _, :·. 
-- C.:-3Q85~65), __ instituted shortly after the en_actment of Chapters :-
- 58 and·· 59._ of the Lavis, of 1966, challenging their constitutional __ · 

propriety. Of course, no such challenge was raised in ~J1e_ _ _ . .: · 
_in~t~it~~,~J.1r.<?ceedi:1:1gs, nor could.it be validly 'interposed, -s-ince: ·. 

__ this adlft;~p1strat1ve -tribunal, 1!1 the present pos~ure, mus·:t . ·; _ 
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assume that the applicable statute is constitutional, valid and 
binding upon .it. See Philiip~purg v. Burnett, 125 N.J.L. 157; 

. Blanck v,, Magnolia, 73 N .J e Supero 306. . 

II 

·Having-determined that Joeli is an authorized whole-
. saler within the meaning of the applicable statute we now 
consider whether -Erm-me-Vintners' ·:refusal to· sell to Joeli was 
discrim:Lnatory. The record reflects that Joeli commenced 

·business with Browne-Vintners as to the wine products d.n 1958, 
and commenced handling its liquor products in 1961. Joeli 
further shqvis that it employs five full-time ·and one ·part-time 
solicitor, covering approximately one thousand accounts.- .. · .· 
Further, it has. transacted -~~200, 000 gross sales"' of·· Browne­
Vintners products, which were prestige items, and that it has-
.built up its business .to its present level on the strength of 
handling .those items;c> · 

Joell further argues that the testimony of Bro1me- . 
Vintners' president indicated that., in making its dec.i.s~.QIJ.'.:t<;?.> .. · 
discontinue. Joeli," it did not act upon the advic·e of-.ma*'_~et-ing·:: ·.· . 

. specialists which ·were available to it o The depletion ::$'che:4~1,e ',· 
introduced by Brow.a-Vintners shows that the sales, P?J!.>(ma~!}:.by~/k:,~ .. 
Joeli o.n a five-man basis was one hundred cases of_>m):Jit~~~~:Hdr\$e>~·;,\:· 
scotc;h per year compared .to twenty cases of v1.hite·:~cfr~'~r:~s'~~:·:@~$Ii;>-: 
per year by the Reitman group· on a one-hundred-fift.y/:n1§;#: ... J»~-~:l$'.~·:_::-
It further showed that the sale per solicitor compar.e·4:--:/tay91:•~bly ... < .. 
with the sales of the solic'itors of the. Reitman, group.;· · ·' · · 

. Finally,~ there was some evidence of a family .relatio_n- _ 
ship between the Eastern Division manager of Brov.me-Vintp.ers. ·. -

· and th!3 sales manager of the· components of the Reitman group'. •. 
Thus Joeli argues that there was no rational.basis established· 
for the change of marketing pattern and, on the record alonef . 

. there is clear evidence of discriminatione · · 

. Brmme-Vintner~, on the other hand, gave the following· 
account: Prior.to June of 1967 it was distributing through 
nineteen wholesalers and their branch offices, making a total 
of approximately twenty-five., Joeli was one of the nineteen 
wholesalers. Commencing in the middle of 1966 the management 
of Br·mme-Vintners undertook a review and study of all their 
markets, including the Eastern Division of which New Jersey 
was a :part, .to determine whether sales. of B_rowne-Vintners · 
products wer~ keeping up with the competing sales_ of other. 
distillers a·nd importers •. The Eastern Di·"lision consists of 

. Washington, D.C., Maryland, Delaware, New .. _Jersey, New York, . . .. 
Connecticu-c·, Massachusetts and Rhode Island. The· studies showed· 
that ·in.New Jersey,. which.was a large, fast-growing market,.-. 

· Brmme-Vintners v products were not keeping. up with the competin·g 
sales of other importers and distillers, and that Broi.me-Vintners·; 
was losing its share of the market. As a>result of these. s~:udies 
and evaluations, it was the opinion of Browne-Vintners management 
that something had to be done to obtain a;.tnore. substantial· share 
of the business in New Jersey, thereby keeping pace with . 

·. competition and not continuing to lose a share of the, marlcet. 
It was decided by the management of Brown~· .. Vintners that its. 

·best· interests would be served in the promotion of its products 
in Nev.r Jersey by the appointment of an exclusive distr:ibutor for 
.the entire State. It felt that such excl'lrni,ve distributor 

·.would be able to stimulate and increase sales in New Jersey and 
thus maintain its· position in the' market which it asser.ts it has 
.been losing. 
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" ·In considering the wholesaler which might be 

appointed _the exclusive distributor, it reviewed such factors 
as best· sales performance, financial responsibility, account 
coverage, territory coverage,. number of salesmen, warehousing· 
facilit-ies and location, method of distribution and the mar,keting 
of its products. It aprived at a judgment that Reitman. Industr'ies 
and its affiliated companies Galsworthy, Fleming and McCaig .atJ.d. 
Crest could best serve as its prime distri'butors in New Jersey. 
In comparing the facili_ties of Joeli to the Reitman· group, it'. 
found that Jo~li ,had only five full-time and one p·art-time . 
salesmen· operating 1.fithin a radius of fif_ty miles of Elizabeth, 
and.had· only about one thousand accounts in the State~· . . 

·- . 

Fmther, its review of the depletion r~cord's for a 
five-year period shows that there were no instande,s where Joeli' 
out-sold the Reitman group in Browne-VintneI:"s'. products. .On the 
other hand, it gave consideration to the fact that Reitman·and'. 
its. affiliates adequately served and covered the entire State· •. 
They had-one hundred forty-three salesmen and were· servicirig · 
over eleven thousand accounts; they had two physical plants in 
New Jersey (one in Newark and one m· Camden) -which provided · 
them.with· frequent delivery service in all parts of the State. 
They thus reached a decision,. based upon what they considered· to 
be a reasonable business objective, of obtaining an exclusive· 
distributor to adequately cover the State in the promotion of its· 
.prodl.lcts·a . Accord<ingly, by letter dated June 8', 1967, Browne-·_ 
Vintners·: notified Joeli that it had decided to discontinue . - · 
Joeli as its sales agent, effective immediately~ 

. . In determining whether or not the action· of Brm·me·-· 
Vintners _was discriminatory, it is significant that the pr·esent 
act elimin~ted the word "arbitrary" when it discussed the matter 
of-. ·d·iscr_iminationci 11Discrimina tion11 means 11 in g,eneral, a failure 
to trea ~ . all equally; f av9r i tism." Black's La_w Dictionary,· 1.1-th -
Ed.-, 553· ·ns~owing partiality (in favor of) ot prejudice - · 
_(againstj.n - Webster's New World Dictionary.· See; with respec·t 
to validity of the State's regulation of alcoholic beverages-, · · 
and discrimination, 30 Am. Jur. · Intoxicati:rig Liquors, seco 31, 
p. 5460 · Thus, in its,. most basic S$nse, any refusal to sell a . 
nationally. advertised brand to any authorized wholesaler would 
be discriminatory. However the Legislature clearly.did not _ .. 
interi..d ·that ·"discrimination''· be defined in its broadest sense in· 
iections 93.6-8; it is not art absolute· term~ Section 93.B­
requires the Director to determine that ·a particular refusal to 
sell-, is._ discriminatory; and it is, therefore, apparent that: a . 
refusa;t>to sell wa.s not: intended to be disc·J~iminatory per. se:.~_' :. -. ;~ ·,_: .. ·. 

" . 
,· -_.Up.der- t.h~ prior statut-9. our .. coD.r·t~. have held that, .. -.:-'". .. 

once a wholesaler (such as Joeli) proves a 1•efusal to deal on :the -
·.part -of.>the distiller or winery with a wholesaler able. t'o pay for 
nationally advertised brands, the burden of proof shifts to the· 

. distiller who must -then justify the refusal· to deal by reference·. 
_to an objective standard reasonably related·: to the ·legitimate 
business goals sought to be achieved by th(~ distiller and 
consistent with the purposes and objectives of the Alcoholic 
Beverage La-w. panada Dry Ging_er Ale, Inc. yQ F & A Dist1 .. j_buting_ 
Co., s~pra; James M. Mccunn & Co. , Inc. v •. ..f.~leming & HcCaig, .Inc.; 
"Bl: N. J. Super. 97 G · . : ·' ·· - • . · · · · 

_ - . . In Canada Dry which was decided .-on the basis of the 
. prior lavt\ 1·1hich spoke ol: "arbitrar_y_ discrimj_nation11 _, J'lldge · 1 

,,, Sullivan speakip.g for the majority of the court, concluded that 
· it is nof necessarily improper to. take away a prime dist1'ibutor­
, ship fro.m one wholesal,er and give it to another. provided .fa.c.ts. 
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are ~resent. tci ~emonstrate th~the supplier's action was a 
reasonable, proper and legitimate business decision and not one 
tending to defeat the purpose or policy of the statute. Said 
the court (28 N 0J t) 4411-, at Po 453) ~ " . 

·~v0@•Petitioners have shown that Canada Dry has 
refused to deal fm. .. ther with them while continuing 
to sell to other wholesalerso Canada Dry is in a 
far better. position than the petitioners to lmow why 
this.action was takeno It is reasonable to require 
it to come forward with an explanation and factual 
statement so that the Director may effectively ful­
fill his statutory duty and determine whether th$ 
refusal to sell was the result of a decision fairly 
arrived at or was arbitrary within the statutory 
prohibitiona This is the only feasible manner in 
which the statutory hear:t,ng can be conducted •• ee

11 

Similarly~ in James M~ Mccunn & Coo 3 Inco Vi Fleming 
~McCaig, Inco, supra, the Appellate Division held that the 
respondent was required to set forth objective criteria in order 
to sustain its position~ Judge Sullivan, in the opinion of the 
coprt, held (at pf/ lOlr)~ 

"On the· basis of the Canada_pr.:z decision we_ con-
. elude that a~·1prime distributorship is not 12er. fil?.. 
a violation of the statute and that the taking aw~y 
of a prime distributorship from one wholesaler and 
giving it·to another is not necessarily improper$ 
Thus, McCunn's .elimination of McCaig as its prim~ 
distributor would not be contrary to N.J~S.Ao 
33:1-93~1 et, .§.fill~· provided Mccunn presented facts 
demonstrating thaf the action taken was reasonable, 
a proper and legitimate business decision, and· not 
tending to defeat any relevant purpose or policy 
of the statute"°" 

The Appellate Division held that the showing by the 
liquor.importer that it had eliminated the prime distributor 
because of its inability to purchase 8,ooo cases of scotch would 
constitute 11 objective criteria" but Temanded the case to permit 

·the Director to determine whether such criterion was_~easonable 
or excessive so·as to make it arbitrary within the meaning of the 
statutec. Judge Sullivan in the opinion for the court held (at. 
'p. 104): '• 

· 
11 As heretofore no"ted 1 the conclusions of the 
Division of Alcoholic Beverage Control in the 
instant case were that McCUllll had.not established 
any objective criteria to justify.its refusal to 
continue McCaig as prime distributoro The Division· 

·.therefore held that McCunn's action was· arbitrary and 
· . d~scriminatory G n . 

'. .· Another case of interest which was decided under the. 
---prior.· statute, was that of .Garden ~tate J:.ij:QP.or Wholesalers~ Inc. 

-:.· Y.t Canada Dry Corporation,· Bulletin 160lt, Item 1111 In that case 
Canada Dry had eight distributors9 It deci¢1.ed to terminate the . 
eight and designate F & A as_ its exclusive ~istributor. Petitioner 

-.~ought relief after orders. were fefused~ After reviewing th~ 
·provisions of the statute as it then existed and the relevant 

.·cases the Director held that Canada Dry had: set forth certain 
.R.1=>.Jeciive,, criter:id and presented facts demoh~>tratine that its 
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' •. action' was reasonable i a propeir ana. l~gitimat~ business cie~:i.~10~; ' 
.. and n<;>t tend~ng to_ de~.eat ·any "r·elevant· purpose or. policy or ~he . · 

s·tatute·. - . ." .. . · - · " · _.. · . · - . . .. . 
' •I' ~ 

··:.:· ... - ·:· . .-. _:·; .. : ·:·._:::.· /. =-·::'.111 :the:·,:·iigh~:~_or·: ·the. ·:.ror·a·gC>-µi.g; ·pr:eceaent·, _--tf :·1~ ····c1ee¥.-.·:· ..... ·. 
· ·. ,: ·t·hat.,,...:under· .. the'·· prior:. statute:,' .. the- 'd~t.erm.inat.ion. or~··. a di·stil.ler.··).·.':<· 

-· ... -. --~·o. -·change_ "froni- a ·multiple distribut·or to ·ari- exolusiv~ -distr:~?.uto:r.:.".::·. 
:::~.,~a.'.~~.not per a ... a violat~on., or. the sta~ute .. ,_. and.-~hat .. ~he_·: tak~~g" ... ' ' 
. ·-·~wa;y:".-:of .. a_· ... 1:$.tributorsh~p ·:·.f.rom. ~ne wholesaler· and. giving.- it. to: _, .· -. :. · 
· · ano·th~~ ""· 1'.s,. ·not :. -:Lmprop:ej;- _pr.ovided· ·--such .· .. aa·ti:on·. ts ·not.· ar-bi t:J!$.~-1~-.. :"<" «' . ' 

· .. Ir : tJ::u.~·:. 9;1·,~_t1-~-.1~r:-'.s.·."d~te~:ination. -was· _m~~le .. on .. _-a. ration~l -ba·s1s,-:':<·.· 
... «·in.Lgq.qd · f~:t~h.- .. ~~cl;:.·.~uppo.~ted. ~Y _·objec:tive c;-iter~a, ... its .... ·bus:i~es .. s. · 

.'•j;~e~t;.c~~::~:~::e:;~ .• '.p~esent·'. Statute··,··· ~s·· no,~ed.·· herein-\,,: ... , 
._ ~:~pve-.;,~·:::~h.e;J)~ear'. .~t~nt.~-~~- of': .. -.the:-.Legis~atur·~ -:~as., _to .. "e1~1µ~"t~-" '. · 
··the '-i'~c~.01r ·:Q·f __ .. ·o~-j~ct:tve·>e.rii;e~·1a. :~q: subs·t:t.tut~~· .. statutory ... ·.:: ... , · 
criteria. when'- 'it: eliminated .. the word· "ar,bitrary~~ discr~minat~on: 

:,.·•nc;l}S'1b$:~-~tuted"··the .wo~d, ''discrimination.": 11 Ar'Ditrar,y11- ·means:. ."., 
)~·d• .. pendirl.&1:·?1l. wi~l ... ~r- ~;L~c-~·~.tion;". that· ·is, .. not .:§~veri?.~d·:br< ;_ : .. ,,c · 
~- anr. ·r.ixe~"-:. rules .. or ..... s.tandafd~;•:-. A .. · "discrimination made wi th .. outi . . 

· · a~equat.e, .principles .is. ~rbitrari~ "Arbi tr:arytt 'ha$ -'.also ··been: . . · 
.,de:f'in~d·_a:$- ."independent o.1' ·1aw-·or rule; discriminatory; _· ·" 

· ..... ~ap~icioillhn .. \. : . _.. .. .. . . · - · ·- · ._ .... · 
~· ; •· ••. \ I • \ ' 

· ·:· ... :· ·:_· _ ... ·";:.. · · :.··>~ince·-: tne: ·~t~tu.te· .. l'.ias··:·eliminated: ·the. word ·•,•ar:t;>:i ~~artn,,:'._,: ', . 
. O'i~:t _.mJls,t_ .. b,_e ... a$_Si:pnE;@ · tnat._-.the intent_· ~:t' t_'.b.e: ~Le:g$sla·tur:e wa·s:. :~o, ·' ".~/:'.:,<>. 

,.: .,.,~arrow-. .tlle-_ .def.ini tion.- of .. --~•dis,crimina tion~-n ... Theref'.ore ,-_1t .. would::,>::~:'./~,-~,: 
~:~·'seem:.;tb.at the. tnirden·.-/or«Br·owri.e~Viritner·s ·to< show ·tbat'.-it .. :ha.s··:hot:'.''~'"'· 
::·::·dis~ri~i-~ted;- agai~st-_· -Joeii .becomes greater~-, . Alth(:)ugh ,:BroW?ie.~ · :.-.·~~;:~::·· 
·-...:,Vintner .. ~ .. -.:·de.e.:td·ed-'} to· . re;s ide_ .. its: .. dis ~r i bu to~ sl~i-p, · in · o:l;le_. ·whole/s_a1e.·r·:: 

--~-t~-- :n>:•tt·er::·.9r_· .exciust_ve=' d'i_str-ibut'or_ship. is: 'no't·:-irivoived·: or:~;ev,ell: _·. 
·;_:.:g·erJilajle.··.~:-~o~ :.th1·$.:::i~,~~e);·-· 1:t·· .. C)annot· d~scrimi_na:te .·ag~in.s:t . .-:otp.~r·: __ :'.<:\:· · 

'---::J·(whole~al~ers,- .. whcr e.omply ~w·:L-tl?-:· the·_ «P~_ovis'ions· oi' -_:tl'le :appli,c-~b.l~,:: ... "·: .... ·::< _ .. 
,·~"~t~tut~.~:_ .. _ .. ---·.: .~ ·:_'. ........ ·· · · · _ ... · ·. · .. · -... ·-.-'- ·_,:·;,:; .. ·.··:;_; .. _.,_,\,-' 

•. · ,,' , •·. •• In ·~~e. aforesa~d c~ses, whiCh wer~ decided· ~er:.~~~·'.(:·· .. 
··'. ,:pfio~\'·.~ .. ~a,.tute-~ __ ·'.objeot:~v~· .. ¢r_i 'lier~~ -w~~~-. -sough:t- . to · bE! ;'· pf_f.'e~.e~;_: 'Qy_;>:;·:·:}.' __ . . 
... s~pp_l$e~~-: .t_o.· pre>,, .. e-: ·:tha-t·:-":t:tieir. _a_ction_s.'_°t'rer·e·:. µo·t: -"a~-b-~~~~ry~• .. -:.·9~._:·_'._.".>>:-'. .. ·: . 
": "arpitrarllY' -'dfscriniinatory •. 11 · -·.-The._· extent ibtf"which:-'they·;w-~~-e--·/-:::_-,...-·:.:·~.->-' .. ' 
-o·bjective-_~·wa-s .. "dec.ided by .. the . tribunal~. in each case·.: .... :SincEt... ·:,>.:;>·;:_: ·::· 

. ·i=:~~~~.t~Y;6~d~~~~~J;r.~~f~t:d~8~ad:~~~~~:;nnh:;~i~~~:~·ft· 
·>:el~i.P~~~e~t:. 1;)1: :·tJ:ie~ s~~tµ:te., ·_such-· offel'ings_ Q.annot:_ .. '.Q~. now ·:~f:.i;'.e:r~d ·:"'\·_\ · 

· ..• ~ ' . 

-. , irrelevant: .whe;t~e:rr the~ .. ae_i tman group has-· :mo:r~ salesi:rie~f; a: .. :. ::/: -<;:;~.-.,;;:~·'<.;,. 
·, ,greateii. · "Vcilume .. of' >accounts,: _ sh.inier _.trucks-· or· better. pian-t.~ <:;·.-;,<f,::~"://t~~1 '.: 
. · r·acili~'ias".:.::-..-.The : .. 'Leg-f·s1a.ture. was more· inclined t·o: ad.op~ tl\e< .. :~::~_.<·,r; >yr::;, 
>-:t•~a:soni,.ng of the _.ca,ncurring opinion of Justd:pe Francis :t~ _:ca.naaa·;··>::'.;)\ . 

· : ..... , ... Dry.-j- _.sU,pra ,_~ _except for. ta_k~g_· issue· with Ju~-Fice Francis, .. O.P~n+o~::.6\i~h. -
._ .. :-.that_ :m .-tdiolesalers. duly· lic .. ensed. by· the DP.rector of: Aleoholic·::<::_\-Y'.-l:; 

:. Beverage· Contral·have- a _right to purchase·· th,e· products .of· di,stil~~t.·~:_'':i· 
.. ope~·at:ljlg 1.n New Jei•sey. _(the .statute narro~. the class· o·:r_-_ whole .. :": .. :'.'~( ·:·'.:' .. 
. '.>s,~l~l'~i-·ac·eo:rding -.to ~Y interpretation,. to those .wholesa.ler_s -who_. :··,<:>'.> 
·<W~~,e\-~utlio:r;;iz~d.at· 'the __ ·-time· of the enactment of -th~ .pre·sent- sta:;tu-pe·:_':\.' ... 
·--or-- thereafter· became. a.uthori"zed- wnolesalers)-: to the ·errec:t tha~<·::~::.:~_-::,~~(.f~··: 
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nThe fact that it ·would be mor'e convenient or 
·more feasible or more efficient for the dis­
tiller -to deal with a iimited number would not ~of. 
itself provide an escape from condemnation as 
arbitrary discrimin~tion eeQ~n 

And further (at p~. 460): 

"Ir;i the field. of strictly private enterprise such 
. a curtailment of the prerogatives of management 

might well be invalidl!l 1 Great Atlantic & Pacific " 
·Tea Co. v* Cream of Wheat Co., 227 F,. 46 (2 .Cir. 
19.15)~ ·But the ldquor busine~s, attended as it is 
with~da.ngers.to th~ community, must bow to the . 

. heavy'··and pervasive hand or the police power -- if the 
Legislature wills it" (citing cases}$ · . 

· Counsel for.Browe-Vintners argues that if the Division 
·should find that Joeli was. an authorized distribuior of Brmme• · 
· Vintners within the meaning of · R, S,,, 33~1-93 ~ 6 et seq(; , the bu.rd.aµ_: 
,tro show .discrimination -should rest with the petitioner. "It : · 
would be nearly 'impossible' for the respondent· to affirmatively 
pr·ove that no concei·vable discrimination existed. u Browne-Vintners.· 
can, of course, show, if. the facts warranted, in support .of its . ·_: :-. 
defense against discrimination, that Joeli engaged in improper or 

.·:.proscribed trade practices, it disparaged Browne-Vintners products, 
::.or it showed unfair preferment in sales efforts for those of a 
-~:competitor. In the absence of such proof (and none is here 
. asserted or eyen suggested)~ the only burden. imposed upon Jm~li 
:is to show tha't · it/p~s complied with the statutory criteria"' 
-Since it has been stipulated that Joeli handled nationally ad-

· .. : vertised brands and had the ability to pay? ·and since it has been 
fur_ther· d'etermined that Joeli is an authorized wholesaler, it has · 

::,met it.s burden under the present statute.· · · 

. . : ·Further, what the present statute proscribes is the · , 
·. 11 exclusive•v or sole distri~torship~ ~n those iJ?-stances ,where 
:: o,.~he;r",.;whol~salersi statut.or1l:r qualified~~ are withc.lravm from the . 
. ,:-line .. by_the disti ler() The distiller or importer or winery. may_ 
:._<_ref'use.,:to sell to al]. wholesalers in this Str:l.te; but, if it . .. ~- 1 
;.:.:~grants.:'5such authorization to one wholesaler,· then, as between <!:!· 
. : statutqrily qualified ·wholesalers,. none can" be deprived of such' -
·.::·distributorship@·.· · · · · 
!~: .. ;: ~. . - -' - . ' 

. ::,:;:;"~::":".'.·:··;, .. ' .. ~, __ ,.~o.The· rationale .. inherent. in thei. imper.ative language of·:· 
;};1the.:·statute. is clear_~ -·.It seeks to restrain ,the distiller ~.rom · 
'.~~:bhangi_ng 'or ·01~:.tm~.n~ti'ng distr'ib'tltars at will and thereby_ destr.oy 
·;.:the · .. independence .. of. wholesalers~ This could, .leave many dis-_ : 
:'(:tr.1.butprs' 'who, would. be .af~ected. by. such. el~inations' in. . , :< ' ... 
: s~rious. ·economic difficulty@ ... This. +n tur1n m+ght compel them . 

'.;-:;.to<resort· to .some· of the practices frowned u]>.o~ under th_e· c9n- ·.: 
,\.cepts ·:of:'.' proper .·alcoholic· beverage control@· ·· · · · · . ..:·.·. · · 

{ '> .·. ···~~ the court stated in Grand Un!_o;n Co, V. Sills,suP!'a
1 

"at .. P~ .-4oz:... · .- · · - .. -· 
~~))1;~:~~.<~:·-~fc, '; ·!'~ ... ,l::.·:'.~";::·~:·\~'r,. «l~ • ·:.; ,': .. : ~ • ' I ' 

n~., o ·if the :iegislature .·believes tlilat the restrictions. 
· .•.will reduce.· the volume of sales .a,nd tend' to promote , 
;:.tempe·rance . rather than . intemperaJfl.Ce, g then 1 t may not .. · 
·"be said as a matter of law 'that such a conclusions · 
has:no· connection with the public .. welfare, safety 

. -or morals c:o v 11. · ·· 
, . ._ /; 

._, .. ::'.>;;,, ,,.,, ... · , .>It:- is very·.,"clear that the court rE'.oognized the necessity 
,~:·;r9r:<.the: ... independence of wholesalers from distillers and sought to,: 
·;~::P.~;r.c:f3.~v.e,'..th.?·.:.status ·.of independent wholesalet.s and to ·prevent"·,·,.; . 

t•'•,-•,,r ]"'•,.'::: .• r • • •'• 

r 
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their being eliminated in favor of .large operatorse See Grand 
Union Co, Vo 'Sills, §Uprg_, at Po -402a 

- - - Under all of -the facts and circumstances herein it 
- is recommended that an order be .. entered determining that the 
action of Brmme..;.Vintners is di-scrim~atory, and directing Browne-_ 
Vintners to sell alcoholic_ beverages to Joeli on terms usual~y. -_ 
and __ normally required by Browne•Vintners; and that, in the eve~t" 
Browne-Vintners refuses to comply with the terms or said order,-·a 
further order be entered in _accordance with the provisions or_ 
RsS3 33:1-93Q9 .. -

Conclusions .and .Order 

_ _ Pursuant to Rule. 5 ·or State Regulation No-• 15A, _ --__ 
respondent has filed .exceptions to the Hearer's .report and written 
argument i.n support; -ther_eof@ Answering argument has been _filed 
by the peti tioner\!1 '- -- - " · ,. 

Respondent takes issue .pr;lncipally with the Hearer's 
.recommended construction of nauthorizedn wholesalers and the 
-~ignificance of the substitution of the word 11discriminatory11 . ,' _ 

_ f'or the.word 0 arbitraryn in the am.ende.tory legislation embodie9-
. in- Chapter 59. of the Laws of_ 1966" For the reasons set .forth 
in·· the Hearer~ s report, I am in accord with the Hearer's int·er~ 

-pretation of '.tauthorized0 : wholesalers as it applies to the instant 
factual situatione Since the cessation of petitioner as an · 
authorized distributor of nationally advertised brands of 
respondent was immediately followed by the filing 1of the within 
petition, it, is no.t necessary j..n this case to o~ecide "what i:q:ter- _ 
val of time must elapse from. such cessation before a wholesaler 
Would llQ longer be considered an 11 authorizedlf distributorG 

As to the other point raised, responden~ argu.es that -
the.Legislature, by substituting ndiscriminatory 11 for 11 a~bitrary", 
intended merely nto tighten the language and correct the.short­
comingsn of the .original legislation in questiono That is, the 
Legislature originally intended that the .meaning of the word · : _ 
"arbitrary" in R@S..., 33gl-93@2 was to be syno11omous with the word·· ,, 

)'discrimination" -in. R~S o. 33: l-93'G 1, and in 1966 merely corrected 
,_the. unintentional inconsistent use of language(» Thus it is urged ': 
-. that only an improvement in draftsmanship was effected by the -
. _substituting .language, with the_ substantive meaning of the _ . . 
.. 1egislative,sta.ndard of discrimination, as enunciated by the·.·-_: --".-,-. 

-. __ Supreme_ Court in Canada Dry Ginger Al~{! Inc.--'v$ F':.& A-:Distrib; ~().:·, ;: .. 
__ 28 J'L,J~ -~4 _ (1958), remaining unchange 'o _ 

Reliance for this_ contended interpretation is -placed 
- upon (1) the similarity between the introducer's statement in 
',the -1942 legislation and the one in the recent_ enactment -and (2) -
_the prior Division decision. of H.offman Im12ort~ & Distributing -- · 

·Company v. 828 2 Piere .. €!_, Bulletin 1818, Item 3, decided August· 
21 1968e_ However, I am unable to derive any assistance from _ 
either-introducer~s statement in resolv:_ing this issue. And it 

· :ts noted that the_ aforesaid Hoffp1@. decision :specifically_ le,ft- -. _ 
open for -future determinatton_the statutory construction question 
now raised ........ the order there entered did not adopt any--int·er-_ " - · 
pretation of this section of. the law, but\ mer;ely requested that :. 
the parties brief this issue upon the case be.'ing remanded to, tpe .. - -. 
Hearer for -further hearings o - Upon the remancl· of the Hoffman -·- __ . -~ ··_ 
case, a -'f'inal decision was rendered on Octobe~r 9, 196S--(Bull.etln ·J· 

18_26, Item· 2) dismissing the petition of the ''wholesaler ·on other"': .. ~, .. 
. grounds$ - The instant proceeding (theref o·re E~~uarely presents this;:/ 
issue for final decision for -the first time~, - _._ ,,.. _ :' ._.z ;.- · 

;; '. 
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In the Canada Dry case, _the Supreme Court attributed 

·meaning to the word "arbitraryn separate and apart from the 
word "discriminationo 11 Kt page 455 it said~ 

"Section 2 6r the statute gives the Director 
authority to(netermine·whether a refusal by a 
distiller to sell. to a' wholes~ler is arbitrary or 
not~ Implicit therein is a recognition tha't there 
is an area in which a distiller may justifiably· 
refuse to sell to a .wholesaler.even though the, 
latter is financially responsible. Canada Dry's · 
initial decision to reduce its number of wholesalers 
within .the State does not in it·self ·contravene the 
statute~ Whiil.e the Director ''is not· authorized to. 
command a distiller to distribute his product. to 
every wholesaler who desires to purchase it, the 
Director is' empowered to determine whether a 
reasonable method has been employed by a distille..r. 
in the selectionof wholesalers with whom he will 
or will not deaL~ Ii Q on (Underscoring "added.) 

The Canada Dry case wa.s succeeded by. several Division cases in 
which this very criterion of "reasonable selection method 0 .was 
applied to determine the issue of arbitrariness~ Surely the 
Legislature must be presumed to have been aware of these 
judicial.and administrative determinations which spelled out a 

1. delineation of the term uarbi trary" as used in the then effective 
statute·. 

_ With this background in mind, the substitution of 
st.atutory language· in Chapter 59 assumes significance greater 
than the mere tidying of inartful legislati11e. draftsmanship$ If 
only language_ ntighteningu were intended, tbi:s could more 
logically have been accomplished by adding 0 arbitrary" as an 
adjective to precede "discrimination11 in thH first section~ · 

It is clear that Chapter 5.9 alterE~d the standard by 
which prohibited discrimination.is to be determined, and altered 
it by eliminating·an area of convenience in which a wholesaler's 
supplier may justifiably refuse to sell to another such 
wholesaler if, in good faith, he uses a reasonable method of 
selection· objectively documented, notwithstanding the absence of 
any impropriety by the·wholesalerQ The standard now is dis-
criminatory sales· treatment of an authorized wholesaler or . 
wholesalerse Prima facie all authorized wholesalers must continuer! 
to be sold nationally advertised brands,, and.'.no mere convenience 
of the supplier will justify the elimination.of any such whole-

.·salero This construction of the statute is consonant with 
Chapter 58, adopted simultaneously and in .12.@~~~ materia with 

.·Chapter 59, which seeks to strengthen furtheJ~ the independence 
of the wholesaler from the pressures of the ma.nufacturer~ 

. Whether the defense of incompetence .or· improper trade practices 
.. on the part of the petitioning wholesaler may.nevertheless be . 
. interposed by the .. suppller to justify refusal t.o continue · . 
. _ selling, as· stated in Justice Francis' concurring opinion in the 
_ Canada Dry case need not .. here be decided since no allegation of 

such nature is involved.hereine 

· Having carefully considered· the en·tire record herein, ' 
. I concur in the Hearerws findings· and .conclusions and adopt his· 
, :recornmendatione · · 
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.Accor-dingly, it is, on this 28th day of January 1969 ,· 

. : ORDERED that respondent· The House of Seagram, Inc., 
t/a Browne-Vintners Company sell and continue to sell to 
petition~r Joeli Wine Distributors, Ince all its alcoholic 
beverage products distributed in New Jerseyj other than Kayser•s 
wines and Brol:to chianti, on terms usually and normally required 
by said respondente 

JOSEPH M~ KEEGAN 
DIRECTOR 

·2. PETITION PROCEEDINGS - DISCRIMINATION AGAINST WHOLESALER. -
DISTILLER GRDERED TO SUPPLY WHOLESAIJER~ 

AMERICAN Bo Da· COMPANY~ 
a New_Jersey Corporation~ 

Petitioner, 

HOUSE OF SEAGRAMS, INCe? 
t/a Brovme-Vintners Company~ 

Respondent!!' 

) 

) 

) 

) 

) 

) 

----------------------------------) 
NATIONAL WINE & LIQUOH CO o '.1 

a New Jersey Corporation 5 

Petitioner 9 

) 

) 

) 

) 
HOUSE OF SEAGRAMS :J INC u , 

t/a Brovme-Vintners_Company, ) 

Respondent. ) 

ON PETITION 
CONCLUSIONS 
AND ORDER 

Harrison and Jacobs, Esqs e, by Joseph Ha Jae obs, Esq., }}ttorneys · 
· . for Petitioners · 

Toner, Cr_owley, Woelper & Vanderbilt, Esqs", by Willard· G •. 
. _ . . Woelper, Esq~, Attorneys for Respondent 

BY' THE DIRECTOR: 

The Hearer has filed the following report herein: 

Hearer's Report 

Pe-ti tioners (licensed wholesalers. of· alcoholic beverages. 
in New Jersey) seek to compel respondent division of House of _, . 

· Seagrams, Inc ll (hereinafter Brm-me-Vintners) to sell its products 
to the~ claiming such right under the provisions of R.S. 
33:1-93~6 et .§.§.!lo 

Since both matters involve common questions of fact.and· 
law anQ. were the subject of a combined hearj_!Jg, they will, by _ 
stipulation of counsel, be consolidated in a single I-~earer 1 s. · 

. reporto · 
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American Bo DG Company (hereinafter American) contends 
·in its petition th~t for the .. past twenty-one years, it has been 
an author:ized distributor of nationally advertised brands of 
alcoholic beverages· imported, blended, distilled or rectified by 
Browne-Vintners for resale in New Jersey; that it has become 
largely dependent upon this source of supply in the operati6n.:.of 
its business; that it has maintained uthe good will and standards 0 

of Browne-Vintners products and has not been subjected to any 
complaints by Browne-Vintners with reference to "the manner. 
of mercha~dising respondent's products; tt that it ha.s expended -
large sums of monej', time and effort to· establish a· "good 
will and a viable market" for the said product~0 

It further alleges that by letter dated June 8, 1967, 
Browne-Vintners notified American of its discontinuance of 
American as its authorized distributor effective immediately. It 
furtner asserts that Browne-Vintners« has failed and refused to honor 

_purchase orders Nose 754 and 755 dated June 29i 1967, for nationally 
- advertised brands of alcoholic beverages distributed by Bro\·me­

Vintners, copies of which purchase orders are attached to the 
petition. Thus American contends that the failure to fill such 
orders prevents American from filling its customers' orders ~or 
Brovme-Vintners products; and its continued failure to honor orders 

. · "will result in substantial and irreparable injury and damage" to 
· American~ Further, American maintains that it has been, at all 

times, able to pay for the merchandise; that the termination of its 
distributorship and refusal to sell its nationally advertised 
brands of alcoholic, beverages is discriminatory and contrary to the 
requirements of RoS~ 33:1-93.6 et §.filt.0 It seeks a determination 
that the aforesaid refusal is discriminatory, and for an order to 
compel Brovme~Vintners to complete the sale of merchandise ordered 
on June 29, 1967, in accordance with the said purchase orders~ 

The petition of National Wine & Liquor Coe (hereinafter 
National) sets forth substantially the same allegations as herein­
above delineated in American's petition except .that it has been .. 
an authorized distributor. of. Brovme-Vin{ner-s products for the . . 
past three yearse On June 12, .1967, it placed purchase orders 
Nose .1410 and 1411 (copies annexed to the said petition) for 
nationally advertised brands of alcoholic beverages distributed 
by Browne-Vintners, dated June 19, 1967, based. upon a prior .letter 
dated June 8, .1967, in which this .petitioner was advised that 
National was being discontinued as a sales agent for Brovme-Vintners 
"effective immediatelyen 

Iri similar answers filed to both petitions,. Brovme­
Vintners admits that American and National were distributors· of 
its products until the date of t4e receipt of letters notifying 
them.of the discontinuance of their authorization as such · 
'dist~ibutors·0 In s'(~parate defenses, Browne-.;vintners asserts· that 
it a~'ted:in'"good faith and in the exercise of an informed business·­
judgment11 in its decision to d-iscontinue botl~ Nat·ional. and American 
together with tw$nty-three other wholesalers 'distributing its. 
products in New ~ersey, and designating as its exclusive dis-· 
tributoDs ,in this State Reitman Industries 1 :'Inco and its, affiliated 
companies Jlalsworthy, Inc" i Fleming & McCa1g, Inc$ and Crest Wine 
& Spirits ·1tdo'" that it acted "under the.authority of the statute 
made and provided 0 in such appointments; and. that under the said 
statute, it was justified in terminating 'the authority o:r both 
distributorships~ - · 

It was· stipulated at the outset 1 by .,leave graµted to 
a:rp.end the answers of Browne~Vintners, that t~l,19 products \of Brovme­
Vintners sold in New Jersey_ are nationally. advertis_ed except . 
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Kayser Chianti and Brolio wines(!· Additionally, it was agr~ed 
·that National and American have the· ability to pay for the 
products of Browne-Vintners which would be ordered by American 
and National~ 

1 
Before disc.us sing the· law as applied to the fac.ts 

developed in the record! it may be well to· dispose of the . 
jurisdictional issue wh ch has been raised with respect to the 
order for·Kayser Chianti and Brolio wineso · BroHD.e•Vintners 
alleges that these wines are not nationally advertised brands and 
.therefore are not embraced withiri the provisions of the· applicable 
.statute~ · 

The record is almost completely bare of any testimony 
which would. indicate that the Kayser Chianti and Brolio wines are. 
nationally advertlsedo The only testimony bearing upon such 
allegation comes from.Hubert Opici who states that he was served 
Brolio wine in restaurants in. Napa. (California), San Francisco,-
Los Angeles Chicago and Cincinnati. nr don 1 t know if· it is . · 
advertised {here or noto You can buy it there~" He added that he'· 
saw these wines dlsplayed in these restaurants and he ordered them 
from·the menuso 

Kingsley Bliemier (president of Brovme .. ,. Vi,ntners) testifie.d .. 
that.these wines have never been advertised· nationally in any · 
magazine or in any other media~ 

There is not a scintilla of evidence in these. cases· to 
show that these products were advertised in any medium, either 
newspaper, magazine, billboards, radio or television. I reject 
the argument of counsel for National and American that ft is not 
necessary. to advertise every item in the line so long as Browne­
Vintners has identification through national· advertising. He 
contends that nrr the law. were construed otherwise it would be 
open to the supplier to argue· that every distinctive label and· . 
every shape and size bottle would have to· be the subject-·or national 

.advertising in ·order to meet· the statutory requirement .. n . That . 
statem·entli in my opinion, clearly expresses the significance of .... _ 
the term 'nationally advertised·,}' If a company ha:s one hundred·· ._ .. :-· 
products a~d nationally advertises five of its products' .it. cannot, · · 
be ·reasonably contended that the other ninety-five products ·are · . : . 
nationally advert.ised brands. T; therefore, find .that Kayser and 
Brolio wines were not nationally advertised, and that the sale of 
these·products does.not fall within the scope of R.S. 33:1-9306 . 

'_··et .§fill• The statute ls not applicable as to .these products, ·and· 
· · the· further findings herein will be made, exclusive of and . 
. . expressly excepting· the said products-o " .. · 

. II 

(Here the language· is substantiallf ·the . same - . 
·as.in Joeli Wine Distributors~ InQ~~~ · 
Browne-Vin~ners Company BuJ . .-letin .1oz.r,, . , 

. Item 1 from urn order fo understand the ;. · · 
.motivai1onc e 0 n (pe 2) to ii.is cons~itutional, . 

. valid and binding upon· i~~ See ~lllipsburg, 
etco 12 (p~ 9) ~ substituting nNation,~:tl and .. 
Americann for t1Joeli 11 .,), 
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Having determined that National and American are authorized 
wholesalers of Browne-Vintners nationally advertised brands of 
alcoholic beverages within the meaning of the applicable statute 
and are able to pay for products .ordered from Browne-Vintners, we 
now consider whether Browne-Vintners• refusal to sell to Natiortal 
and~American was discriminatorye 

·The record reflects that American has handled the 
Browne-Vintners lille continuously since 194711 American has a sales 
force of eleven salesmen, utilizes five trucks and two ·station 
wagons, services about two thousand active accounts; and ninety 
per cent of its business is in the distribution of wines. Its 
depletion figures for the years 1965-66 and 1966-67 disclose that 
the greatest volume of sales was in B.& G and Noilly Prat vermouth. 
It contends that since.a large part of its business is concerned · 
with .serving fine restaurants, the loss of the line from Browne­
Vintners would result in a loss of customers for their other brands. 

. . . · -· With respect to National the testimony adduced shows 
.. , that it .has thirty-one salesmen anJ twelve trucks servicing about 
· four thousand accountso It does not ·enjoy exclusivity in any 

·national brand of alcoholic beverages; it asserts that the loss 
·of Browne-Vintners line would not only result in the loss of 
profits, .but would have an adverse effect upon its salesmen, and 
the maintenance and retention of its sales forces .· 

-The petitioners argue that Browne-Vintners did not,make 
. an analysis of the performance record of each of the twenty-.five 
·wholesalers handling its line; that no guidel:Lnes were available 
within the Sec;i.gram organiza~ion governing determination, either 

. to change from multiple distribution to exclusive distribution or 
Trom exclusive distribution to multiple distr:tbution., No · 
. comparisons were made of the performance r_ecord of the wholesalers 

··.making up the Reitman groupj with the remaining wholesalers handling 
the line; and no indication was given as to the methods of dis­
tribution· in the remaining stat~s of the Eastern Division. 

Petitioners further proved that in the preparation for 
this hearing on the petitions, Browne-Vintners compiled data 

·purporting to show a lagging New Jersey.market but these figures 
·were for limited periods 'August 1, 1966 to April 30, 1967, com.,. 
.. pared with August 1, 1965 to April 30, 1966)., If ·a serious fall-
off in sales was taking place, Brovme-Vintners could have 
produced yearly figures showing the trend of. three or four past 
full years and in particular for years prior~· to July -1966 when, 

._ according to. the testimony of Frankel, the subject of exclusive 
distributorship was first discussed'e 

. Petitioners argue that i.f the cont~ntion of Bro-vme-
. Vintners thattWenty-five wholesalers handling the line was too 

many,- it was incumbent upon it to investigate,. the sales efforts 
. and sales performance of each of the twenty-five wholesalers in 
. '.·order to determine whether' the decline could. be placed at the 

doorstep of particular ·wholesalers e They not(~d that, in this . 
connection, the sales of White Horse by National increased 12o5 
per cent in the fiscal year 1966-67 over the fiscal year 1965-660 . 

·Similarly, while the sales of. Kijafa fell 28~i~ per cent in New 
Jersey~ it declined only 15 per cent in the· b~lahce of the Eastern 

·.Division while the sales of this item by Arnerlcan increased 29~5 
· .. per cent in the fiscal year 1966-67 over the fiscal year 1965-660 
·It.is thus reasoned that in the absence of an analysis of the 

. , sales record of each of the twenty-fiv.e wholepalers, Browi1e­
> Vintners could not make a deterpiinution based upon objective 
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criteria as to whllich wholesalers could properly· be eliminated. 
'They thus conclude that the respQ_ndentvs proofs do not serve· to 
establish that a refusal to sell to petitione·rs is not · 
discriminatoryo . 

~ · They add that while Bro'Wl1e-Vintners may for reasons of 
its own--which may include a family relationship between the 
principals involved--decide to concentrate its distributorships 

. in the whol~saler~ making up the Reitman group,. it may not a.t ·the ' 
'-.,\same time. discriminate against the petitioners who have fully· " 

-:J complied, with the .. provisions of the statute 9 · .r · 

Br~':me-Vintners, on ~he other hand, offered testimony 
to the following effect: Its J.llvestigation of the sales of its 
New Jersey activities showed that such sales were not keeping pace 
with the sales of others in a growing market and were, lagging . 
behind the sales of its other products in other states of its 
Eastern Division, of which New Jersey is a part.., As a result of 
its studies and evaluations, the Browne-Vintners management was 
persuaded that the system of distribution was not operating . 
efficiently in New Jersey and that a more effective distribution 
of its products could be achieved through an exclusive distribute:,?, · 
Such decision, it maintained, w~Js a business decision based upon: 
Browne-Vintners 2 experience in changing from multiple to single 
distribution in.other·areas of the Eastern Divlsi.on and ·its 
knowledgeability of the favorable results obtained therebye 

I 

In the exercise of its business judgment~ it determined 
that Reitman Industries and its affiliated companies could best . 

·serve the interests of Brovme-Vintners as its. exclus:tve distributor. 
Consideration was given to the fact that Rej.tman Industries has 
one hundred forty-three salesmen servicing over eleven "thousand 
accounts out of the twelve thousand accounts in New Jersey~ The 
Reitman group has two physical plants--one located in Newark.and 
the other located in C~mden--and has forty delivery trucks for· 
the distribution of its products throughout the Stateo They have 
eight sales supervisors, four sales managers, a wine expert and 
an·. e~clusive plant manag.er who are able to give th~ir salesmen 
overall supervision. They have a computer for accurate and prompt 
figures of sales reports, sales coverage in each coun.ty and marke.t 
data. · 

Comparing their physical and personnel.set-up with.those 
of the .. petitioners, .it determined that the Reitman.group would ·be 
able_to function better than.either of the petitioners" It was 
pointed out -that ·National had only about thiJ;ty salesmen and 
twelve trucks and serviced about four thousa.!1d accountse1 Its 
warehouse facilities were located in Passaic and afforded better 
delivery servi<ie in the northern area of the' State than in the 
southern areac It further a.lleged that a review of its sales 
re.cord ·over a five-year period oonvinced it l-;hat there were no 

·1nstances where National outsold the Reitman .group in its 
productse 
~ 

American, which had a warehouse.in Hawthorne~ was 
.limited in its sales activities primarily to ·northeinNew Jersey, 
with some accounts in Princeton ·and the .Asbury Park area~ It · ,, . 
serviced between one thousand and two thousand accounts; had. 
e,leven salesmen, five trucks and two station'.:)ragons; ninety per 
cent of its business was· in the sale of wine,'·,dealing largely with 

. restaur·antise In its five-year survey of sales, the RGitman group 
. exceeded American in all products with the exception of Brolio •. · :.: 
. Therefore; as counsel for Browne-Vintners re:~soned in his -. . : . 
. me~orandll19-, 12 It is clear that the decision ·tq1 appoint the. Rei t~an ,., 
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gr_oup as e·xclusive ·distributor and not petitioner wa·s based ·upop. 
·the reasonable bus_iness objective of obtaining a distributor who 
had the facilities, sales .force arid distribution capabilities to 
adequatelf. cover the State in the promotion of respondent's 
products. ' . . 

(Here the language is substantially the same 
as i~ .Joeli, supr.s, from "In deterrnining 
whether· or not., e." (p~ 10) to neliminated 

· . in favor of large. operators~ See Grand 
.. Uniog, etce 11 (pe 14)). 

Under all of the facts .and circumstarices herein, it is 
r~commende~ that an order be entered determining that the action 
of Browne.;.Vintners in refusing to sell its nationally advertised 
alcoholic beverages (with the exception of Kayser Chianti and 

· Brolio wines, which I find not to· be nationally advertised brands 
_ a.ild therefore not embraced within the provisions of the statute) 
_to be discriminatory and directing Browne-Yintners to sell its · 
nationallyadvertiseJ brands of alcoholic beverages to National 

_and.American on terms usually and normally required by Browne-
·, Vintners j and that in the event Bromie-Vintners refuses to comply 
· with the . terms of said order, . a further order be entered in 

accordance with the provisions of R.S. 33:1-93.9,, 

Conclusions and Order 

Pursuant.to Ru.le 5 of State Regulation No. 15A, 
-respondent· has filed exceptions to the Hearer's report and written 
argument in s·upport thereof. Answering argtunent has been filed 

·by the.pet'itioner~ 

Having carefully considered the entire record herein, 
I,: concur in the Hearer 1 s f ihdings and conclusions and· adopt his 

.. recommendation for the. reasons stated: in my Conclusions and 
-Order in Joeli Wine Distributors, Inc,, v. B:r:o11me-Vintners Companz, 
·supra. 

Accordingly, it" is, on this 30th day of January 1969, 

· · · · . · ORDERED that respondent House of Seagram, Inc" .t/a , . 
.. BroWn.e-Vintner-s Company, sell and continue t'o sell to pefitioners 
.American B0D.· Company and National Wine & ·Liquor Co@ all its · · .. 
"~alcoholic beverage products distributed iri New Jersey, other 

.. than Kayser' s and Brolio. wines, on terms usually and normally 
··required by. said respondent. 

-JOSEPH M~·. KEEGAN 
DIREC~~OR 
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3. PETITION PROCEEDINGS DISCRIMINATION AGAINST WHOLESALER i. 
·DISTILLER ORDERED. TO .. SUPPLY WHOLESALER~ 

FLAGSTAFF LIQUOR co~, 
a corporation, 

Petitioner, 

.· BROWNE-!'INTNERS c_m~ANY, 
a division of THE HOUSE.OF 
.SEAGRAM INC e, a corpora~ion, 

Respondent~ 

) 

) 

) 

) 

·) 

) 

- - - - - - -- - - - - - - _, -·- - - - - - - - - ... - - - ~ ~·-1 _ - - -

ON PETITION · 
CONCLUSIONS 
AND ORDER 

Sidney Berg, Esql), ·Attorney for Petitlone.r _ 
Hellring, Lind,eman & Landau, Esqs~, _by" Philip Lindeman, II, Esq., 

_ Attorneys for Respondent. 

BY THE DI11.ECTOR: 

The Hearer has filed the following report herein: 

Hearerws Report 

Petitioner~ a ·licensed wholesaler of alcoholic beverages 
in New Jersey (hereinafter Flagstaff) s·eeks to compel :i;espondent, 

-an unincorporated division of ~he Hause of Seagram Inc• (hereinafter· 
Browne-Vintners) to sell its products to Flagstaff, claiming such 
right under the provisions of RoSo 33:1-9306 ~1 .§.§.9.~ · . 

Flagstaff contends in its petition that since 1933 it 
: and its predecessors were d'JllY appointed distributors of nationally 

adverti_sed alcoholic beverages imported, blended, distilled or 
rectified by Browne-Vintners for resale in New Jersey; that during 
this period of time it has purchased.and sold _many millions of 

· dollars wmrth of Browne-Vintners brands of alcoholic beverages; 
that during· the period of ~tears in which ·"it was a distributor of 
Brovme-Vintners products it expended large sums of money and much 
-time and effort in the promotion of Browne-Vintners brands of 
alcoholic beverages~ It further alleges that by letter_ dated , 
June 8, 1967, Browne-Vintners notified Flagstaff of its discontinuance .. 
of Flagstaff as an authorized distributor neff'ective immediately." 

On June 15', 1967, Flagstaff ordered.. nationally advertised 
brands-of alcoholic beverages imported by Browne-Vintners and usually 
distributed by Flagstaff as evidenced by PurcI?.ase Orders 1483, 1484 and 

"6123, copies of which are attached to· the ,peti-i~:ton. By letter· dated . 
June 16, 1967, Browne-Vintners rejected Flagstaff's orders aforesaid,­
and returned the said purchase orders to Flagstaff e Flagstaff asserts 

. , that it has been at all times able to pay for -:the merchandise and 

.. that the termination of its distributorship an.¢1.::.refusal to sell its 
··nationally advertised brands of alcoholic beve~~ges is 11 illegal, · .-· 

improper and discriminatory 11 .within the meaning.of RoSe 33:1-93~6-ll • 
. It seeks a determination by the Director. that.the aforesaid refusal. 
is discriminatory, and for an order directing :~rovme-Vintners to. 

, complete the sale of merchandise ordere~ on Jurie 157 1967·, in 
· .accordance with the said purchase orderse .. . . 

'I~ ' • 

In its answer Brmme-Vintners admits ... 'that Fle;gstaff and 
its-predecessors were distributors of its products and that Flagstaff._ 
was such a distributor until June 8, 1967~ whendt notified Flagstaff 
·that it was discontinuing such authorization:. ·rt_ add$ that any · · 
monies and efforts expended by Flagstaff for tlie~ ·sale-: of· the-s.e;·· ·. · 

· products .. were If for . l]'lagstaff 1 ~ .own benefit and -profi ton 
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. In separate defenses Brovme-Vintners sets forth that 
it acted in 11 good faith and in the exercise of an informed 
business judgment" in its decision to discontinue Flagstaff together 
with twenty-four other wholesalers· distributing its products in 
New Jersey and)designating as its exclusive distributors in this 
State Reitman Industries, Inc. and its affiliated companies 
Glasworthy, Ince, Fleming & McCaigi Ince and Crest Wine & Spirits 
Ltd.; that it acted "under the authority of the statute made and 
provided" in such appointments and that under the said statute- it 
was justif~ed in terminating the authority of Flagst~ff. · 

It wis itipulated at the outset that all of the 
. products of Brmme-Vintners sold in New Jersey are nationally 
advertised except Kayser chianti and Brolio wines. Additionally, . 
it was agreed that Flagstaff has.the ability to pay for the products 
of Bromie-Vintners which would be ordered by Flagstaff~ 

(Here the language is substantially the same as 
in Joeli Wine Distributors, Inc. v. Brm·me­
Vintners Company, Bulletin 18452 Item 1, from 
"In order to understand the motivation" ... " (p. 2) 
to "is constitutional, valid and binding upon it$ 
See Phillipsburg etc en (pa 9), substituting 
11 ~lags taff~' for "J"oeli" a ) 

Having determined that Flagstaff is an authorized whole­
saler of Browne-Vintners nationally advertised brands of alcoholic 
beverages within the meaning of the applicable statute and is able 
to pay for products ordered from Brovme-Vintners, we now consider 
whether Brovme-Vintners' refusal to sell to F'lagstaff was 
discriminatory. 

The record reflects that Flagstaff and its predecessors 
commenced business with Brovme-Vintners in 1933 and has continued 
to handle its nationally advertised products ·since that time until. 
its attempted discontinuan·ce by .Bro11me-Vintners. Elagstaff further 
shows that it operates throughout the entire State, with one ware­
house comprising 85,000 square feet plus truck ppace and eighteen 
trucks for delivery service. Additional trucks.are.used in "busy 
seasons.n. It has about fifty salesmen who se·rvice from 7,50b to 

·.-8,ooo accounts in the State (in all twenty-one.counties)e 
Flagstaff further argues that it was not seelclhg to become an 
exclusive or prime.distributor, and that appotnting Galsworthy, 
Fleming & McCaig and Crest as its exclusive d~L_stributors is an 
"illusory situation,· in order to obtain _three'>wholesalers in place· 
of twenty-five, to "the detriment of" Flagstaff., · 

• J • ! ~ • 

. Flagstaff furtJJ.er contends that an .analysis (Exhibit 
· R-L_in evidence}, ·based on the total sales, the number of salesmen 
and the average number of cases per salesman -sf,1ows that the 

.performance of Flagstaff was better that thatL6f.Fleming & 
McCaig and Crest combinede Flagstaff-notes that, with the·numbe_r· ·y_ 
of salesmen of . Crest and Fleming & McCaig comb,1.ned, it outsold . . 

_the said two companies by-62e8 per cent., outs~ld Flemin~ & McCaig -. 
by 246e4 per cent. and outsold Crest Wine & Spirits by 4.§oe6 per .centq; 
during the period set forth in Broi.·me-Vintners·::.Exhibit R-1., .Fur·ther, 
that,. on the basis of individual performance ~Y its salesmen1 · ~ 
Flagstaff sales per man exceeded those of Fleming & McCaig, crest , 

. ·and Galsworthye It thus concludes that its ma.nagement? the qualtty 
. of its service, the interest of its principals and its successful · 
depletion· of Erm-me-Vintners brand· is superioMJ/j;o that of the 
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Reitman group. Finally it argues that on the basis ?f the· 
testimony of Browne~Vintners 1 presideni and· its Eastern Divisional 
Manager in charge of sales; it was shmm that neither of these 
persons ever visited the executive or physical plant.of Flagstaff 
or had. any contact with Flagstaff's executives from the time. that.· 

··they were employed in January of 1966,,. Lastly it argues that the" ·. 
real reason for favoring the three companies of the Reitman. group 
and retaining them as ·nits exclusive distributor'' was because · 
of the family ~elationship between 18 Dover Frankel (Brovme­
Vintners' Eastern Divisional Manager in charge of sales)- and 
Mr. Frank Reitman· (his unc-le) who is chairman of the board, · and· 
Raymond; Reitman (his cousin), the president of the Reitman group,-

· an4 his brother Raymond Frankel who is sales manager of Fleming : 
'& McCaig., . 

Brmme-Vintners in its defense gave the following 
account: Its investigation of the sa:}.es of its N.ew Jersey . 
activities showed that such sales were not keeping pace·with the 
sales of others in a growing.market_ and were lagging behind the. 
sales of its other.products in other States in the Eastern.Division~ 
·or which New Jersey is a part. As a result of its studies and · 
evaluations,. Browne-Vintners management concluded that the system 
of distribution-was.not operatine efficiently in New Jersey, and . 
that a more effective distribution of its products could be achieved 
through art exclusi·ve distributor. Such decision was a business 
decision based upon Brovme-Vintners' experience in changing from 
multiple to single •.1distributors in other areas of the Eastern . 
Division and its knowledgeability of the favorable results obtained 
thereby. In the exercise of its business· judgment, it determined-that. 
the Reitman·Industries and its affiliated companies could best ser~e · 
the interests· or Browne-Vintners as its exclusive distributor. They . 

. . covered the entire State llith one hundred forty-three salesmen who · 
· . were servicing well over eleven thousand accounts of the twelve . 

thousand accounts in New Jerseylt They thus felt that the Reitman-. 
group had the better c_apability to give Brmme-Vintners products 

.1adequate promotion. The Reitman group has two physical plants -­
one located in Newark and the other located j_n Camden .;.._ and has 
forty delivery trucks for the distribution of its products through-. 
out the State. It further maintained that Flagstaff was eliminated 
because it could not sefve as an exclusive distributoro While 
Flagstaff operated throughout the State, it has only one war.e-
·11ouse and eighteen trucks for delivery service. It had about fifty 
salesmen who· serviced about six thousand to s·eventy-f:i:Lve hundred 
acC'ounts in the State, and Brolme-Vintners 1 ·analysis of the· sales 

.... record of Flagstaff indicated to, it that it did not compare. to that 
· -.of ·:the Reitman groupo -

·· . ·.· .·.\·::·Thus·, as-counsel for Brmme-Vintner7 reaso.ns-·~in.his 
· . memorandum: · · · 

. f.','. 

"As a:·.result of the studies and evaluations, it .· 
was clear that something had to b? done to 
stimulate sales and to obtain a m9re substantial 
share of the business in New Jersey. thereby · . . 
keeping pace with competition and'not ·continuing 
to . lose a share of the market ••• It 

11 

. '1,' 

It ·determined that the appointment of an exclu~:>ive distributor, and 
-.. the discontinuance of Flagstaff, "was based upo'n the reasonable 

busi:q.ess objective.of obtaining a distributor who .had the facilities; 
sa~es ~o:rce and dis~ribution capabi~ities W adequately cover the,<'·:.> . 

. State _in the promotion of [Brm-me~_yintners,!J productso" · . · ·. 
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(Here the language is substantially the same . 
. as --in ·.Joeli, supr_a,--rrom ".In de.termining . , . . 

- whether or .:not.·.;;.~· ... {p.~ l~;· -tv · ''elimina.ted ·in favor · 
. of_ larg~ .operator,s.--· ~"·" See Gr_and Uni_6n .e-tc." · · 
' (p. 14).)' •' ' ' ' 

. . ··. ' . '. ·' . 

.. . Under ··all or· the· facts and circwns·tances h~rein, .it ·~s 
.recommended: that. an order. be entered determining .that .the· action 
of Browne-Yintner~ ·;ls discriminatory, .·and direc.ting Bro.wne•VintJ;lers 

. to sell alcoholic beverages to Flagstai'i' on terms usually and . : · . 
,,normally require¢! by Browne-Vintners· ·and that., in the event Browne­
Vintners refuses to· comply with t~e terms of said order, a further . 

. order be· entered. 1n accordanc~ with the _provisi~~s of R.S. 33:1-93.9.·.· .. 

Conclusions and Order '. . . 

.·· . . ·. Pursuant to Rule. '5 of State Regulation No. 15A · · .. · · 
respondent has filed exceptions to the.Hearer's report anJ written 

· argument in support thereof. Answering ·ar.gument has been filed . 
by the ·petitioner. · 

' ' ' 

. ·. Having carefully consi.dered the entire, record herein, 
·I ·concur in : the Hearer 1 s findings and conclusions and adopt his 
recommendati·on f'pr the reasons stated in my Conclusions and Order: · 

·in Joeli Wine Dist7ibutors·, Inc. v. Browne-ViP.tn.ers Companx, supra •. 

Aooo.rdin.gly, it is, on this 30th dar or January 1969, 

. ORDERED that respondent House of' Seagram, Ina.·
1
_ t/a· · 

Browne-Vintne~s Company sell and continue to se11· to pet tioner. 
··Flag·stai'f Liquor Co• ali its alcoholic beverage products dis-
. tributed·in New Jersey, other than Kayser's and Brolio wines, on 

terms. usually ·and normally required by said respondent. 


