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Notice of Appeal.

(F ile d  J u ly  21, 1920.)

HUDSON COUNTY CIRCUIT COURT.

J o h n  B a r t o n  P a y n e , D ir ec to r  
G en eral o f  R a ilro a d s , A g e n t.

D e fe n d a n t.

M i c h a e l  Gr i f f i n ,

v s .

P la in tif f .

) A c tio n  a t L aw .
10

T o A l e x a n d e r  Si m p s o n , A tto r n e y  fo r  P la in tiff .

T ake n o tic e  th a t th e  d e fen d a n t a p p ea ls  to  th e  
C ourt o f  E r r o r s  & A p p e a ls  o f  th e  S t a t e  o f  N e w  „ 
J e r se y , fro m  th e  w h ole  o f  th e  ju d g m en t en tered  
in  th is  case, u p o n  th e  fo llo w in g  g r o u n d s :

1. B e ca u se  th e  tr ia l cou rt r e fu se d  to  g r a n t  a  
ju d g m en t o f  n o n -su it in  fa v o r  o f  th e  d e fen d a n t  
and a g a in s t  th e  p la in tiff .

2. B eca u se  th e  tr ia l  cou rt r e fu se d  to  d ir ec t a  
v erd ic t  in  fa v o r  o f  th e  d e fen d a n t an d  a g a in s t  th e  
p la in tiff.

W A L L , H A IG H T , C A R E Y  & H A R T P E N O E ,

V e r y  re sp ec tfu lly , 30

A tto r n e y s  f o r  D e fe n d a n t-A p p e lla n t.

D a ted  J u ly  16th , 1920.

(In d o rsed )

S e r v ic e  ad m itted . 
A l e x  S i m p s o n .

40
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Complaint.

(Filed October 1, 1919.) 

HUDSON COUNTY CIRCUIT COURT.

M i c h a e l  Gr i f f i n ,
Plaintiff,

10
vs.

W a l k e r  D. H i n e s , Director Gen-
eral of Railroads, operating 
Pennsylvania Railroad Com-
pany and Cleveland, Cindn- 
natti, Chicago & St. Panl Rail-
way,

Defendant.

> Action at Law.

The plaintiff who resides at No. 488 Grove 
20 Street, in the City of Jersey City, is the County 

of Hudson, says that:

1. The defendant is now and was at all times 
hereinafter mentioned, in control and manage-
ment of the Pennsylvania Railroad Company and 
the Cleveland, Cincinnati, Chicago & St. Paul 
Railway.

2. The plaintiff on the 21st day of August, 
30 1919, at Jersey City, in the ¡County of Hudson,

was injured through the negligence of the defend-
ant.

3. The negligence of the defendant consisted 
in th is:

That while the plaintiff was engaged in unload-
ing hams from a car of the Cleveland, Cincinnati, 
Chicago & St. Paul Railway, upon the tracks of 
the Pennsylvania Railroad Company, at Jersey 

40 City, as he was in the act of opening the car door,
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C o m p la in t.

b ecause o f th e  n e g lig e n c e  o f th e  d e fen d a n t to  u se  
reason ab le  care to  see  th a t  sa id  ca r  w a s in  p rop er  
sta te  o f  rep air , b y  reason  o f th e  w ood  w h ere  th e  
h in g es  o f  sa id  door w ere  fa s te n e d  to  th e  car  g iv -
in g  w a y , th e  sa id  door fe l l  an d  in ju red  th e  p la in -
tiff.

4. P la in t if f  w a s a t  a ll tim es in  th e  e x erc ise  o f  
due care fo r  h is  sa fe ty .

5. B y  rea so n  o f  sa id  accid en t, p la in t if f  w a s  in -
ju red  p erm a n en tly  in  and  a b o u t h is  sca lp  and  
brain.

6. P la in t if f  b y  reason  o f sa id  in ju r ie s  w a s  
fo rced  to  exp en d  m o n ey  fo r  m ed ica l ex p en ses  and  
h a s lo st  ea rn in g s h e  o th erw ise  w o u ld  h a v e  m ad e.

P la in t if f  d em an d s $10,000 d a m ages.

A L E X . S IM P S O N , 
A tto r n e y  fo r  P la in tiff .

10

20

30

4 0
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Answer.

(F ile d  O ctober 16, 1919.) 

H U D S O N  C O U N T Y  C IR C U IT  C O U R T .

-- •N

M i c h a e l . Gr i f f i n ,
P la in tif f .

10 v s . ► A c tio n  a t L aw .

J o h n  B a r t o n  P a y n e , D ir ec to r  
G en era l o f  R a ilro a d s , A g e n t.

D e fe n d a n t.

T h e d e fen d a n t, W A L K E R  D . H IN E S , a s D ir ec -
to r  G en eral o f R a ilro a d s, b u t o n ly  in  h is  c a p a c ity  

on o f su ch  D irec to r  G eneral, in  p o sse ss io n  o f  and  
o p era tin g  th e  P e n n sy lv a n ia  R a ilro a d , a n sw er in g  
th e  co m p la in t h ere in , sa y s  th a t:

(1 ) T h e su m m ons an d  co m p la in t h ere in  w ere  
serv ed  u p on  C. I . L e ip er , th e  S u p er in ten d en t o f  
th e  N ew  Y ork  D iv is io n  o f th e  P e n n sy lv a n ia  R a il-
road , and  d e fen d a n t ap p ea rs h erein  an d  a n sw ers  
o n ly  in  h is  c a p a c ity  o f  D irec to r  G en eral o f R a il-
road s in  p o sse ss io n  o f an d  o p e r a tin g  th e  P en n -
sy lv a n ia  R a ilro a d  an d  n o t in  h is  c a p a c ity  as D i-

30 rector  G en eral o f R a ilro a d s  in  p o sse ss io n  or op er-
a tio n  o f a n y  o th er  ra ilro a d  w h a tso ev er .

(2 )  H e  a d m its  th a t  a t  a ll t im es  m en tio n ed  in  
th e  co m p la in t h e  w a s  in  con tro l and  m a n a g em en t  
o f th e  P e n n sy lv a n ia  R a ilro a d , in  h is  c a p a c ity  o f  
D irec to r  G en eral o f R a ilro a d s, p u rsu a n t to  th e  
p r o v is io n s  o f th e  A c ts  o f  C on gress ap p ro v ed  A u -
g u st  29, 1916, and  M arch 21, 1918, an d  o f th e  
p ro c la m a tio n s and ord ers o f  th e  P r e s id e n t o f  th e

40 U n ite d  S ta te s  m ad e in  p u rsu a n ce  th ereo f, and  n o t
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Answer.

o th erw ise . H e  d en ies a ll o th er a lle g a tio n s  o f the  
first p aragrap h .

( 3 ) H e  d en ie s  th e  seco n d  p a ra g ra p h  an d  sa y s  
th a t  th e  p la in tiff  w a s  n o t on  th e  21st d a y  o f  A u -
g u st, 1919, or a t  a n y  o th er  tim e  in ju red  th ro u g h  
a n y  n eg lig e n c e  o f th e  d e fen d a n t in  co n n ection  
w ith  h is  op era tio n  o f th e  P e n n sy lv a n ia  R a ilro a d , i q

(4 ) H e  d en ies th e  th ird  p a ra g ra p h , and  sa y s  
th a t  h e w a s  n o t as D irec to r  G eneral o f  R a ilro a d s  
g u ilty  o f a n y  n e g lig e n c e  in  con n ectio n  w ith  th e  
op era tio n  o f th e  P en n sy lv a n ia  R a ilro a d .

(5 ) H e  d en ies th e  fo u r th  p a ra g ra p h .

(6 )  H e  d en ies th e  fifth  p aragrap h .
* 29

(7 ) H e d en ie s  th e  s ix th  p aragrap h .
S eco n d  D efen ce :

( 1 ) P la in t if f  a ssu m ed  th e  r isk  ou t o f  w h ic h  h is  
a lle g e d  in ju r ies , i f  an y , arose.

(2 ) T h e  in ju r ies  o f  th e  p la in tiff , i f  a n y , w ere  
o cca sio n ed  b y  h is  ow n  n e g lig e n c e .
T h ird  D efen ce:

T h e n e g lig e n c e , i f  an y , o u t o f  w h ic h  d efen d - 30  
a n t ’s a lleg ed  in ju r ies  arose, w a s  n o t negligence^ in  
con n ectio n  w ith  or a r is in g  o u t o f  th e  op era tio n  
of th e  P en n sy lv a n ia  R a ilro a d , and  th is  d e fen d a n t  
i s  n o t lia b le  in  th is  a c tio n  fo r  n e g lig e n c e  a r is in g  
o u t o f  th e  op era tion  o f  a n y  o th er  ra ilro a d  th an  
th e  P e n n sy lv a n ia  R a ilroad .

V R E D E N B T JR G H , W A L L  & C A R E Y , 
A tto r n e y s  o f D e fen d a n t in  h is  c a p a c ity  o f D ir ec -

tor  G eneral o f R a ilro a d s, in  p o sse ss io n  and  
e n g a g ed  in  o p era tin g  th e  P e n n sy lv a n ia  R a i l - , * 
ro a d  on ly . 40



6

Judgment.

(E n te re d  J u ly  2, 1920.)

T h is  a c tio n  w a s  tr ie d  b efo re  J u d g e  L u th er  A . 
C am p b ell w ith  a  ju r y  ait th e  H u d so n  C ircu it J u n e  
30th , 1920.

T h e ca u se  h a v in g  b een  h eard  an d  su b m itted  to  
th e  ju r y  th e y  retu rn ed  th e ir  v e r d ic t  a s  fo llo w s:  

10 T h ey  sa y  th e y  fin d  fo r  th e  p la in tiff  a n d  a g a in s t  
U th e  d e fen d a n t and  th e y  a s se s s  th e  d a m a g es of 

th e  p la in tiff  on  occa sio n  o f  th e  p rem ises  a t  th e  
su m  o f O ne T h ou san d  S ev en  H u n d red  an d  F if t y  
($1 ,750 ,00) D o lla rs .

W h ereu p o n  i t  i s  a d ju d g ed  th a t  th e  p la in t if f  r e -
c o v er  o f th e  d e fen d a n t th e  su m  o f O ne T h ou san d  
S e v e n  H u n d red  an d  F if t y  D o lla r s  d a m a g es and  
h is  c o s ts  w h ich  are ta x ed  a t  F i f t y  T h ree  D o lla r s  
an d  E ig h ty -o n e  c en ts  ($ 5 3 .8 1 ), m a k in g  in  th e  

2Q w h o le  th e  su m  of O ne T h o u sa n d  E ig h t  H u n d red  
and  T h ree  D o lla rs  and  E ig h ty -o n e  cen ts  ($1 ,803.- 
8 1 ).

J u d g m en t en tered  th is  2nd d a y  o f  J u ly , 1920.
L U T H E R  A . C A M P B E L L ,

J u d g e .

30

4Q
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Testimony.

H U D S O N  C O U N T Y  C IR C U IT  C O U R T .

—• r— — — —

M i c h a e l  Gr i f f i n ,
P lain tiff.

—vs.—

J o h n  B a r t o n  P a y n e ,
D ir e c to r  G en era l o f  R a ilr o a d s ,  
as A g e n t , E tc .

At Law.
10

j

APPEARANCES:
Alexander Simpson for the Plaintiff.
Vredenburgh, Wall & Carey (Eugene H.

Vredenburgh) for the Defendant. 20

The above entitled case was tried June 
30th, 1920, before Honorable Luther A. 
Campbell, Judge, and a jury.

Mr. Simpson opened the plaintiff’s case to 
the jury. Mr. Vredenburgh opened the de-
fendant’s ease to the jury.

M i c h a e l  Gr i f f i n , sworn

D ir e c t  E x a m in a tio n  b y  M r. S im p so n .* ^
Q. Where do you live! A. 488 Broad Street, 

Jersey City.
Q. How old are you? A. How old am I? 41 

years old.
’Q. And on the 21st of August 1919, were you 

working for the Merchants Refrigerating Com-
pany? A. Yes sir.

Q. Where? A. At Second and Warren Street, 
Jersey City.

<Q. Jersey City? A. Yes sir.
40
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M ich ael G riffin , f o r  P la in tif f— D ire c t

Q. And how long had you been working for 
them? A. Five years last April.

Q. Is there a railroad siding alongside of the 
warehouse? A. Yes sir.

Q. Whose siding is it? A. It is on the 'Sec-
ond Street side.

Q. But whose siding is it? A. It is the Penn- 
10 sylvania siding. It is the only one.

Q. On the 21st of August was there a train 
of ears brought there? A. Yes sir.

Q. Who brought them there? A. Pennsylvania 
Railroad.

Q. What did you do with these cars, if any 
thing? A. We unloaded the freight.

Q. What did you do? A. I went to op§n the 
car door.

Q. Where was the car that you went to open 
20 the door? A. Right on the siding.

Q. What did you attempt to open the door 
for? A. So as to unload the car.

Q. What kind of a door was it, a sliding door? 
A. No sir.

Q. What kind of door? A. Regular refriger-
ating door.

Q. How does it open, outward? A. It swings 
out on hinges in two halves.

Q, Two halves? A. Yes sir.
30 Q- When you attempted to open this door did 

anything happen? A. Yes sir.
Q. What happened? A. One side of the door 

fell on me; one side fell down and caught me on 
the head.

Q. Where werle you standing? Where were 
you standing under the car, that is, in the sense 
of being below the level of the door— A. Yes sir.

Q. Or were you up on a platform on the level 
of the floor? A. I was standing on the street- 

40 side below the level of the door.
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M ich ael G riffin , f o r  P la in tif f— D ire c t

Q. So when this door fell on you it fell on you 
as you were standing on the street? A. Yes sir.

Q. What part of your head did it hit? A. 
Right here, the right side of my head.

Q. What happened to you? A. I was crushed;
I had to have it stitched.

Q. How many stitches? A. There were seven 
or eight; I won’t be positive, but the Doctor is 
here that stitched it.

Q. Were you taken to St. Francis Hospital?
A. Yes sir.

Q. In an ambulance? A. Yes sir.
Q. How long did you remain there? A. Until 

about six o ’clock that evening; sometime around 
six.

Q. How long were you -confined to your house ?
A. I was confined to my house about five weeks 
all together. M

Q. Who was your Doctor at your house? A. 
Doctor Crowley.

Q. How much did you weigh when you were 
hurt? A. I weighed about 162 pounds.

Q. What do you weight now? A. About 142.
Q. Have you noticed any effect in your head 

since this accident? A. Yes sir; all the time.
Q. What effect? A. Dizziness and headache.
0. And you are under treatment for them? A.

Yes sir.
Q. By Doctor Crowley? A. Doctor Crowley.
Q. Now, did you see after the door fell on you 

—did you see why it fell on you? A. No sir; I 
was knocked out.

0. You were knocked out? A. Yes sir.
Q. Who was there with you? . A. Michael O’-

Connor and Patrick Jennings.
Q. And what wages did you lose? A. Well,

I was getting $29 a week and I lost seven weeks 
wages.
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M ich a e l G riffin , f o r  P la in tif f— C ro ss

Q. Do you remember what your Doctor’s bill 
was? A. Yes sir; $40.

Q. Did you have any bills for medicines? A. 
Yes sir, I did; $6.25 from Mr. Mooney and $3.50 
from St. Francis Hospital, ambulance.

Q. Anything else? A. That is all that I can
remember.

10 Q. And that is the only cut you got, the one 
that took seven stitches? A. Yes sir.

Q. And where did you get that cut? A. Right 
in this side, the right hand side.

Mr. Simpson: Cross examine.

C ro ss  E x a m in a tio n  b y  M r. V r e d e n b u rg h ;
Q. What time of day were you to unload this 

car? A. Between three and four o’clock; it may 
be around half past three; it was between three

nn and four.
Q. What time- did the car get there, do you 

know? A. It must be in there long ahead of 
that, because we are generally called to unload
them when they come in. .

Q. What were you working on at that time? 
A. At that time I was upstairs putting away a 
samples of eggs; and I came down, the cars were
in. -

Q. What kind of work did you do? A. What
30 kind of work do I do?

Q. Yes. A. R egu lar-—lo a d in g  and  u n lo a d in g
cars—porter work.

Q. Now, that Second Street siding, there is a 
platform on one side, is there not? A. Yes sir. 

Q. That is, there is a platform along the edge
of the warehouse? A. Yes sir.

Q. And what is on this side? A. The street. 
Q. Is there a roadway along the track? , Y. 

This.is Second Street; right outside of the tracks 
40 is the roadway.



11

M ich a e l G riffin , f o r  P la in t i f f— C ro ss

Q. And which side of the car was this door on 
that you opened? A. On the nortli side, the side 
of the roadway.

Q. The side of the roadway? A. Yes sir.
0- And which side of the car did you unload? 

A. The platform side.
Q. The south side? A. Yes sir.
Q. Why did you go around the car and open 

the door on the other side? A. Because I was 
told; that is the custom. There is a big shed 
covers those cars to the middle of the car, thrown 
off the building. When you open the inside door 
on the platform you cannot see what you are do-
ing. It is the custom to open the outside door 
so as to see what you are doing.

Q. Do you remember having a conversation 
with Mr. Graham about this accident shortly af-
ter you were injured? A. I don’t know the 
gentleman.

Q. Do you remember having a conversation 
with somebody? A. Somebody concerning 
whom?

Q. Somebody from the Pennsylvania Railroad 
C o m p a n y ?  A .  Yes sir; there was a gentleman 
down there on the day.

Q. You say you had been working five years? 
A. Five years last April, the date that happened.

Q. How many cars did you open every day? 
A. Oh, well, I could not exactly tell you. I open-
ed a good many?

Q. One or two? A. What is that.
Q. One or two? A. Yes, and eight and twenty, 

probably, according to what comes in.
Q. Ten and twenty maybe? A. Yes sir.
Q. Cars every day? A. Yes sir—I would not 

say every day; but some days.
Q. Some days there áre ten and twenty? A. 

Some days one, some days none, some days there 
probably may be twenty, fifteen.

10

20

30

40
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M ich a e l G riffin , f o r  P la in tif f■— C ro ss

Q. You opened doors like this all the time? A. 
Pretty near all the time, yes.

Q. For five years? A. Yes.
Q. How do you open these doors, Mr.? A. You 

open these doors—there is an iron bar goes into 
a socket on top, and another one on the bottom.

Q. Yes. A. Then there is an iron handle in 
the middle connects with both parts; so you take 
your lever out after you break the sea l; you swing 
the lever up a bit and you disconnect the top bolt 
and the bottom bolt; and then you push the lever 
against a little handle that is there so as the 
door will open out.

Q. Now, suppose that is the top of the car and 
that is the bottom of the car and these are the 
two sides of the door here. This is the center of 
the door— A. Yes.

20 Q. Now, right here there is an iron bar or rod 
that goes up? A. Yes; it is closer to the center 
of the door.

Q. Well, it is closer over here to the center. A. 
Yes.

Q. Over here there is another rod that goes 
down, isn ’t there? A. Yes.

Q. And here is a little lever that you work 
these rods with? A. Yes sir.

Q. You push that lever up? A. You swing 
30 that up.

Q. Swing that up. Now, when that lever is 
down this rod goes through the top of the door 
and into the— A. Socket.

Q. — a socket in the car, does it not? A. Yes 
sir.

Q. And this one, rod, on the bottom part of 
the door goes into another part of the socket? 
A. Yes sir.

Q. And the effect of raising this handle or mov- 
40 ing or twisting this handle is to pull that socket
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M ich a el G riffin , f o r  P la in t i f f— C ro ss

up there and pull that one down there to free 
tJie door, isn’t it? A. Yes.

Q. What did you see when you went around 
to the north side of this car to open up the door? 
A. X see a piece of a board nailed across the door, 
close to the bottom.

Q. Close to the bottom? A. Yes.
Across here? A..Yes.

Q. Like that? A. Yes; not quite so high.
Q. Little bit nearer the bottom than that? A. 

Yes sir.
Q. This is the edge of the door here? A. That 

is what?
Q. That is the way it was, is it? A. Yes.
Q. Was it on the outside or was it—

Mr. Vredenburg: Strike that out.
Q. Was that piece over the handle that I speak 

about or underneath? A. It was over the bar 
that runs down; it was not as high up as to reach 
the lever that turns the handle.

Q. You could not move that lever until you 
got the cleat off, could you? A. You could.

Q. You could? A. Yes, but you could not move 
the lever until you got the seal off.

Q. You could not move the lever until you got 
the seal off? A. No. The lever is made fast to 
the lower part of the bolt.

Q. You broke the seal, did you? A. Yes sir.
Q. You always break the seals on these cars? 

A. Yes, whoever is sent to break them get orders 
to unload the cars and break the seal.

Q. There is no railroad employee there to break 
the seal? A. No, not that I know of. I never 
seen him.'

Q. Never saw him? A. No.
Q. As a matter of fact, when the cars are put 

on the Second Street siding up against the ware-
house, after that they are in the hands of ware-

10

20

30

40



M ich a e l G riffin , f o r  P la in tif f— C ro ss

house company employees? A. That is what I  
understand.

Q. The warehouse has nothing to do with it? 
A. No.

Q. What was the first thing you did when you 
got around the north side of the car? A. I broke 
the seal, took the seal off, put it in my pocket 

10 so as to hold it for the checker and get the num-
ber of it.

Q. What did you do then? A. I loosened the 
board off.

Q. Took down the cleat? A. Yes.
Q. What did you do then? A. I turned the 

lever, as I said, for to open the door, and just as 
I freed the bolt, the top and bottom, the door 
bounced out on me.

Q. You got this cleat off, did you? A. Yes sir. 
$9 Q. How did you get it off? A. With my 

hatchet.
Q. With your hatchet? A. Yes sir.
Q. And axe? A. Yes, an axe, a small axe. I 

carry it in my pocket. It broke off in pieces. I 
beat it down and it broke off in pieces.

Q. Where did you hit it? A. On the edge of 
the board.

Q. Here, the edge? A. On the center.
3Q Q. Here? A. Across to the handle.

Q. Here? A. Yes, because on account of the 
bar being inside it came out from the door and 
all; so I could hit it better there.

Q. And the whole cleat fell down? A. Yes; 
I pulled it off; yes. .

Q. How were those doors locked? A. What is
that?

Q. How do they lock those door? A. Just the 
same as you see there.

Q. With a seal on? A. Yes.
4U Q. It never occurred to you that there was
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anything the matter with those doors? A. No 
sir; it looked as clear to me as that board there 
does.

Q. Do they have cleats on every door? A. Not 
every door. Very often they are cleated, and 
in other cases if doors are not cleated they are 
spiked with nails like that so as to make hard 
the opening or something; I don’t know the j a  
reason why.

Q. Well, they don’t put a cleat on the door un-
less there is something the matter, do they? A.
1 don’t know anything about that.

Q. Now, those rods that go up into the top of 
the car will hold the door in end to end position 
very well or firmly, won’t they? A. Hold the 
door in position?

Q. Those two rods that go up while the handle 
is down? A. Yes. 20

Q. And when you turn the handle the door is 
released? A. Yes.

Q. But when the handle is down the door is 
securely locked in? A. Yes.

Q. Can’t move. Where do you say you work 
now, Mr. Griffin? A. Pardon me.

Q. Where do you say you work now? A. The 
Merchant’s Refrigerating Company.

Q. Same place? A. Yes sir.
Q. What do you do now? A. I do light jobs 30 

around, such as pack eggs, cooper up cases, and 
One thing and another.

Q. And how much are you'getting a week? A.
I am getting a weekly salary, $32—

Q. Same as you were in 1919? A. Yes sir.
Q. Do you wheel around articles of freight on 

a hand truck? A. No sir; the boss won’t let me.
He says I ain’t fit to do it.

0. Yon have never done that since? A ./N o  
sir, not since I was hurt. 40
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Q. Quite sure of that? A. Certainly.
Mr. Vredenburgh: Thait is all.

R e d ir e c t  E x a m in a tio n  b y  M r. S im p so n :
Q. Those doors come cleated frequently that 

way? A. Quite often.
10 Q. You have to knock the cleats off? A. Quite 

often.
Q. And it did not indicate to you there was 

anything the matter with the door? A. No sir; 
there was no sign whatsoever.

Mr. Simpson: That is all.
(Witness excused)

20 W i l l i a m  F r a n c i s  H i l l , sworn.

D ir e c t  E x a m in a tio n  b y  M r. S im p s o n :
Q. Doctor Hill, did you attend this man Grif-
fin at St. Francis Hospital? A. Yes sir.
Q. W ill you please tell these gentlemen what 

his condition was? A. Well, Mr. Griffin had a 
concussion on the brain and he had a laceration 
of the scalp.

Q. Can that concussion of the brain be caused 
by violence by being struck by a door in the head. 

30  A. Yes.
Q. And what does that mean, a concussion of 

the brain? It that a jarring of the brain? A. 
Well, concussion of the brain means his whole 
brain refuses to act and he is unconscious.

Q. And did you put any stitches in his head? 
A. I think I put about seven or eight; I am not 
positive.

Q. Then he went or was taken home? A. He 
4Q was taken home that night from the hospital.
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Q. You did not see him after that? A. No; I 
did not see him after that, except a few days ago.

Mr. Simpson: That is all. Cross examine.

C ro ss  E x a m in a tio n  b y  M r. V re d e n b u rg h :
Q‘ The first time you saw Mr. Griffin was in 

the hospital, Doctor? A. I think I treated him 
in the ambulance; I went down and got him in -,q 
me ambulance.

Q. You went for him in the ambulance? A. 
Yes, I went there for him, and I treated him in 
the hospital, in the emergency room and stitched 
up his head and dressed him up.

Q. How long did you examine him? A. Well,
I could not say exactly; I guess about a half an 
hour it took me to go over him and stitch his 
head up.

Q. Shave his head and take stitches in it? A. 20 
Well, that is customary. I don’t know whether 
we did it in that particular case, but we usually 
do.

Q. And what led you to believe that he had con-
cussion of the brain? A. For the simple reason 
that he was unconscious. When I first got him 
he was unconscious for at least a half an hour, 
and according to our medical training that means 
concussion of the brain.

Q. Then you say that every one that is knocked 30 
unconscious and remains so for a period of thirty 
minutes has concussion of the brain? A. Well, 
not every one who is knocked unconscious, but 
every one who is hit on the head and has an evi-
dent laceration of the head and is unconscious for 
at least -one or two minutes has concussion of the 
brain.

Q. For at least one or two minutes? A. Yes.
Q. Did you at that time form any opinion as 

to the permanency of the injury? 40
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Mr. Simpson: I have not asked him that.
I. am not proving permanency by him.

Mr. Vredenbrrgh: That is all, Doctor.
Mr. Simpson: That is all.

(Witness excused)

10 L e o  F. Cr o w l e y , sworn.

D ire c t E x a m in a tio n  b y  M r. S im p so n :
Q. Doctor, yon are a practicing physician in

Jersey City? A. Yes sir.
Q. How long have you practiced? A. About

ten years.
Q. Where is your office? A. Jersey Avenue 

near 8th Street.
Mr. Vredenburgh: Qualifications are ad- 

20  mitted.

Q. Now, did you attend Michael Griffin from 
the night of his injury; that is, the night h6 
came from the hospital until the present time? 
A. I don’t know whether night, counsellor.

Q. Well, the next day did you see him? A. 
The next day or two.

Q. What was his condition when you first saw 
him? A. Well, he had a scalp wound of—in 

^  which several stitches had been taken; I don’t 
know how many; and he was suffering from a 
concussion of the brain and a straining of the 
muscles in his neck and the back.

Q. And how long did you treat him at his 
house, about? A. I imagine around six weeks; 
I think two or three days a week; something like 
that.

Q. Since that time has he, been to see you? 
Have you prescribed for him? A. Yes, up to 

40 within a month I have seen him.
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Q. "What in  your op in ion  is  h is con d ition  now ?  
H as he com plained to you  of headaches? A . Yes.

Q. D izzin ess. W ell, i f  th a t is  tru e in  your  
opin ion is  he s t i l l  su ffer in g  from  the e ffects of 
th is blow ? A . Y es sir.

Q. H e  says at th e  tim e o f the accid en t he  
w eigh ed  162 pounds; he now  w e ig h s  142 pounds. 
W ould  th a t in d icate  a n y th in g  to you  as to h is -j q  
condition  as the resu lt o f th is  accident?  A . 
W ell, I  w ou ld  n o t say  th a t en tire ly ; I  w ou ld  not 
sa y  it  w ould  not, either. I  knowT he had  a m uch  
h ealth ier look the la s t  fou r or five years since  
he has been a  p a tien t o f m ine than  sin ce th is ac-
cident.

Q. W h at is  you r opin ion  as to the duration  of 
it?  A . I  cannot sa y  th at, a lth ou gh  th is  chronic  
headache has been la s tin g  qu ite a  lon g  w h ile .

Q. L a stin g  lon ger  than  it  should? A . L onger 2.0 
than it  sh o u ld ,lo n g e r  than it  u su a lly  does.

Q. Y our b ill w a s fo r ty  som e odd dollars? A . 
A bout in  th a t neighborhood, yes.

Mr. S im p son: T hat is  all.

C ro ss  E x a m in a tio n  b y  M r. V red en b u rg h :
Q. Y ou say  Mr. Griffin had been in  b etter  p h y s-

ica l condition  before the accid en t than  he w as  
a fter  the accident ? A . I  d o n ’t rem em ber trea t-
in g  Mr. Griffin before th is  accident, a lth ou gh  1  30  
treated  other m em bers o f h is  fam ily , and he w as  
a good, h ea lth y  look in g  m an as fa r  as I  could  
see.

Q. I t  is  you r opin ion  th at th is  b low  pu sh ed  
upon the head or upon the brain  o f Mr. Griffin 
to c a u se  a perm anent—  A . W ell, you  g e t a sh ak -
in g  up o f a ll the brain  tissu e  and th e  cells. N ow , 
w h at the p a th o lo g y  of h is  brain is  ju st now  I  
could not te ll you. T he chances are the brain  
tissu e and cells h a v e  not read ju sted  themselves. ^0
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Q. W h a t trea tm en t do  y o u  recom m en d  fo r  it?  
A . A  l it t le  p o ta ss iu m  io d id e ; th a t  is  a ll.

Q. P ard on . A . A  l it t le  p o ta ss iu m  io d id e , r est,
aot too  v io le n t  labor.

Q. W h a t is  th a t?  A . I f  th ere  are a n y  c lo ts  o f  
b lo o d  or a n y  tra ces o f b lo o d  th a t  w i l l  p rom ote  
th e  ex h a u stio n  w ith  th e  p o ta ss iu m  io d id e .

10 Q. I f  th ere  w ere  a  c lo t  o f  b lood  in  h is  b ra in  
A . T h a t w il l  do th e  sam e th in g ;  g iv e  h im  th e
sam e m ed ic in e  fo r  th a t.

Q. B u t  h is  c o n d itio n  w o u ld  b e  m u ch  m ore ser-
io u s th a n  it  is  now ? A . Oh, y e s .

Q. H e  h a s  n o t g o t a  c lo t?  A . I  d o n ’t th in k

so.
Q. W h a t do y o u  th in k  h e  h a s g o t?  A . J u s t  

sh a k in g  u p  o f th e  b ra in  c e lls ;  th a t  is  a ll. T h ey  
h a v e  n o t rea d ju sted  th em se lv es .

20 Q. <-Wpn’t  th e y  com e b ack?  A . T h ere is  u n -
d o u b ted ly  som e l it t le  h em o rrh a g e  in  th ere  from  
th e  co n cu ssion  th a t  h a s  n o t b een  a ll absorb ed . 
I  w o u ld  n o t sa y  i t  w a s  a  c lo t.

Q. I f  i t  w ere  a ll ab sorb ed  w h a t  w o u ld  b e h is  
co n d itio n ?  A . T h en  h e  o u g h t to  be in  n orm al 
sh ap e  aga in .

Q. W h a t is  th e  ra te  a t  w h ich  th e se  c lo ts  are  
ab sorb ed  in  th e  n a tu ra l p rocess?  A . W h y , m o st  
m en th a t  I  h a v e  w ith  co n cu ssion  o f th e  b ra in , i t  

30 la s te d  m ayb e a  m o n th , a  m a tter  o f  w eek s, n o th -
in g  to  w h a t th is  m an  h a s h ad . I t  is  a lm o st a 
y e a r  n ow , I  th in k , s in ce  th is  m an  w a s h u rt.

M r. S im p so n : A b o u t ten  m on th s.

Q. W e ll, w h a t  le n g th  o f tim e  do y o u  sa y  it  
w ill  ta k e  fo r  th e  c lo t  or h em orrh age  to  b e  a b -
sorb ed  and  fo r  M r. Griffin to  be a g a in  a  n orm al 
m an, a s y o u  sa id  h e  w o u ld  in  tim e be? A . I  
w o u ld  n o t sa y  th a t  h e  w o u ld  b e  in  g o o d  sh ap e  

40  a g ain , b eca u se  h e  i s  so lo n g  g e t t in g  b e tter  now .
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H e cer ta in ly  h a d  a  reaso n a b le  tim e  to  g e t  b e t-
ter.

Q. T h en  th is  b lood  w ill  n o t absorb  in  M r. G rif-
f in ’s  head? A . I  d o n ’t  th in k  I  sa id  h e h a d  a  
c lo t o f b lo o d  th ere . I f  h e h a d  a  c lo t o f  b lood  
h e w ou ld  h a v e  p a r a ly s is .

Q. I  a sk ed  y o u  w h a t in  y o u r  o p in io n  h e  d id  
h a v e  i f  h e  d id  n o t h a v e  a  c lo t?  A . I  sa id  a sh ak - 10  
in g  up, and  p o ss ib ly  th e  rem ain s o f  a  l it t le  b lood .

Q. A n d  y o u  sa id  th e  rem n an t o f  th e  l it t le  
b lood  w o u ld  be ab sorb ed  in  th e  cou rse  o f  tim e?
A . I t  u su a lly  ta k es  tw o  or th ree  w eek s as a  ru le.

Q. W ell, then , he m u st h a v e  so m e th in g  e lse .
A . W ell, h e  co u ld  n o t h a v e  a n y th in g  e lse . H a  
ha& g o t no c lo t  o f  b lood . H e  w o u ld  h a v e  p a r a ly -
s is  in  som e p a r t o f h is  an atom y. I t  m ig h t h a v e  
been  an ab scess o f  th e  brain , b u t h e h a s n o t g o t  
th a t. 20

Q. Y ou  sp e c ify  sev era l th in g s , in c lu d in g  c lo ts ’ 
and ab scesses , th a t  h e h a s n o t g o t. N ow , w h a t  
in  y o u r  op in ion  h a s  h e  g o t?  A . I  ju s t  to ld  yo u  
ab ou t th ree  tim es a sh a k in g  u p  o f h is  b ra in  ce lls , 
w h ich  is  a ll th ere  is  h ap p en s w ith  con cu ssion , 
and p o ss ib ly  a  l it t le  h em orrage  or e x tr a v a sa tio n  
o f b lood  th a t  d oes n o t p rod u ce a  c lo t, and  w h en  
th a t is  absorb ed  h e m ig h t h a v e  som e lit t le  p ig -
m en t le f t  in , and  th a t  i s  a b o u t a ll.

Q. H o w  do y o u  ex p la in —  '■ 30
Mr. V red en b u rgh : S tr ik e  th a t  out.

Q. H o w  do y o u  a ttr ib u te  lo ss  o f  w e ig h t  to  con -
cu ss io n  o f th e  brain? A . I  do not.

Q. To w h a t do  y o u  a ttr ib u te  it?  A . I  d o n ’t 
kn ow  in M r. G riffin’s  case .

Q. T h en  h is  lo ss  o f  w e ig h t  h a s  n o th in g  w h a t-
so ev er  to  do? A . I t  m a y  b e—

Q. E x cu se  m e. H is  lo ss  o f w e ig h t  h a s  n o th -
in g  w h a tev er  to  do w ith  th e  b low  h e rec e iv ed  on ^
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th e  head? A . N o t d irectly . I t  could  be— it  could  
hap pen  to h is  n ervou s system . H e certa in ly  is  
i i i  a  nervous con d ition  since the accident. The  
n ervou sn ess and th e  effect i t  h a s  had  on h is  
sto m a ch  w ou ld  cause h im  to  loose  w e ig h t. I  
h a v e  been trea tin g  h im  fo r  h is  stom ach  since.

Q. H ave  yo u  trea ted  Mr. Griffin fo r  an y  other
10 a ilm ent since the date o f the accident? A . O nly, 

as I  said , h is stom ach; th a t is  all.
Q. W h at?  A . H is  stom ach.
Q. H is  stom ach? A . T hat is  w h at I  rem em -

ber trea tin g  him  for.
Q. W h a t is  the m atter  w ith  h is  stom ach? A . 

H e has been com p la in in g  o f h is stom ach both er-
in g  him , p a in  in  h is  stom ach, bothered  w ith  g as  
and ferm en tation  of h is food.

20 Q. W h a t is  the cau se  o f th a t in  you r opinion?  
A . I  th in k  it  is  due to h is  nervousn ess, n ervous  
g a str itis .

Q. W h a t treatm en t d id  you  g iv e  h im  for  h is  
n ervous in d igestion ?  A . I  g a v e  h im  the regu -
lar1 rou tin e  treatm en t th a t I  h ave  fo r  th at. I  
co u ld n ’t te ll you  w h at the prescrip tion  w a s I  
rg a v e  him  ju s t  now ; it  w ou ld  change. S om etim es  
you  g iv e  h im  one th in g  and som etim es you  g iv e  
him  another.

30 Q. Is  th a t a curable—  A . A n d  I  had him  on 
a d iet— sure, i t  had  helped  h im  a  lit t le  b it; it  
h as n o t cured him .

Q. W h en  do you  th in k  he w ill recover from  
h is  nervous in d igestion ?  A . I  could n ot te ll  you  
that, w h eth er  he is  ever  w e ll or not.

Q. D o n ’t you  th in k  th a t h is  lo ss o f w e ig h t is  
due to nervous in d ig estio n  and not to concussion  
of th e  brain?

T he Court: T h at is  w h at he h as p ractica lly  
said .

4b The W itn ess: I  h a v e  to ld  you  th a t a  couple
of tim es.
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M ich ael O ’C on n or, f o r  P la in tif f— D ire c t

R e d ir e c t E x a m in a tio n  b y  M r. S im p so n :
Q. Shock  and concussion  o f th e  brain  fr e -

qu en tly  produce n ervou sn ess ? A . Y es sir.
Q. A n d  w ith o u t an cither cause th a t in  yo u r  

opin ion w ould  be a d ia g n o stica l reason fo r  a t-
tr ib u tin g  h is nervou sn ess to sh ock  from  th e a c -
cident, w o u ld n ’t  it?  A . Y es sir. j q

M r. S im p son  : T h a t is  alL 
M r. V redenburgh: T h at is  all.

{W itn ess  excu sed )

M ic h a e l , O ’Co n n o r , sw orn .

D ire c t E x a m in a tio n  b y  M r. S im p s o n :
Q. Mr. O ’Connor, on the 21st d a y  o f A u g u st, 20 

1919 w ere you  a t  the M erchants R e fr ig era tin g  
Com pany? A . Y es sir.

Q. W ork in g  there? A . Y es sir.
Q. D id  you  see th is  accid en t on th a t d a y  to 

M r M ichael Griffin ? A . Y es sir.
Q. W h a t d id  y o u  see?  A . H e  w en t out to  

open  the back door o f the ear. H e w as too lon g  
out, w e w ent out to know  w h a t w as d e la y in g  him  
op en in g  the door, and he w as b rea k in g  off the  
s la ts  th a t w as across th e door, and as soon as he 3 Q 
lifted  up  th e lever  out com e th e  door. T he door 
broke aw ay, jam b and a ll— h in g es and  a ll, from  
the part o f the car th a t w as rotten , and the sp ik es  
th a t w as driven  in  through  the jam b, th a t w as  
h old in g  the door and th e  jam b, and  to th e  car, 
■came a w a y -w h en  th e  w e ig h t cam e on th e  door, 
and  i t  cau gh t Griffin on the head  before Griffin 
could gret aw ay  from  it.

Q. D id  you  look at th a t door a fter  the acci-
dent?  A . Y es; I  did. 40
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Q. N o w , w h ere  d id  y o u  find i t  ro tten , a s  y o u  
sa y ?  A . I t  w a s  on  top  w h ere  th e  sp ik e s  w ere
d r iv en  in to  th e  car. # . rv, .

Q. W h a t w ere  th e  sp ik e s  d r iv en  m ? A . I  he
to p  an d  b o tto m  o f th e  jam b . , ,

Q. T h is  l it t le  w o rk  o f a r t o f  M r. V red en b u rg h  s
__can  y o u  com e d ow n  and  p o in t  ou t on th is  w h ere

10 i t  w a s  th e  sp ik es  w e n t in?  A . R ig h t  h ere.
Q. W h ere  th e  sp ik e s  w e n t  in  on top? A . i h e

to p  o f th e  jam b. . ,, .
Q. A n d  y o u  sa y  th e  w o o d  w a s ro tten  th en  / A .

Y e s  sir, i t  w a s; i t  w a s lik e  saw  d u st.
Q. D id  y o u  ca ll th e  a tten tio n  o f M r. J u lia n , th e  

P e n n sy lv a n ia  R a ilro a d  c a r  in sp ecto r , to  th e  con -
d itio n  o f th e  door? A . N o t m e. I  su p p ose  som e-

b o d y  e lse  d id .
9Ci M r. S im p so n : C ross ex a m in e .

C ro ss  E x a m in a tio n  b y  M r. V re d e n b u rg h :
Q. W h en  d id  y o u  g e t  th e  door on th e  sou th  

s id e  o f th e  car open  ? A . T h e door th a t  fa ce d  
Q. T h e p la tfo rm . A . W h en  d id  w e  g e t  i t  open?  
Qi. Y es. A . About} h a lf  p a s t  th ree , I  g u ess .

S o m e th in g  ab ou t th a t  tim e.
Q. A b o u t h a lf  p a s t  ten ? A . H a lf  p a s t  th ree . 
Q. D id  y o u  op en  th a t  door? A . N o  sir ; I

d id n ’t.
30  Q. W h o  d id  open  it?  A . S om e one o f th e  b o y s, 

I  g u ess .
Q. D id  y o u  u n lo a d  th is  car? A . S ir?
Q. D id  y o u  h e lp  to  u n lo a d  th e  car?  A . Y es,

I  d id ; y e s  sir.
Q. A n d  i t  w a s n e c essa ry  to  open th e  d oor on  

th e  n orth  sid e , on th e  s tr ee t sid e , to  u n lo a d  th is
car, w a s it?  A . Y e s  sir .

Q. W h y ?  A . B e ca u se  w e  w o u ld n ’t  h a v e  l ig h t
en ou gh  to  u n lo a d  th e  fr e ig h t  o u t o f it . A lw a y s  

40 w e  do open  th e  o u ts id e  d oors.
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M ich a e l O ’C on n or, f o r  P la in tif f— C ro ss

Q. D id n ’t h a v e  l ig h t  en ou gh ?  A . Y es sir.
± iow  nigJi w a s cne lo a d in g  p ia tfo r m  on the  

sou th  s id e  w h ere  y o u  u n load ed  th e  car? A . 
A b ou t th ree  or lo u r  fe e t , 1  tn in k .

Q. D id  i t  com e up to  a  le v e l w ith  th e  b ottom  
o f th e  door? A . b lot q u ite . W e  h a v e  a  p a r t i-
tion , ra ised  p iece , p u t up on th e  p la tfo rm  in to  
th e  car, b ecau se  th e  car  is  ab ou t th a t  fa r  from  

i the p la tfo rm , th e  door. W e h a v e  to  u se  a ra ised  
p iece  b etw een  th e  car door and  th e  p la tfo rm  com -
in g  ou t w ith  tru ck s.

Q. W h ere  w ere  y o u  s ta n d in g  w h en  M r. Griffin 
sta r ted  to  open  th e  door? A . W e w ere  s ta n d in g  
by the sid e  o f th e  door. I  w a s lu c k y  i t  d id n ’t 
com e on m y se lf.

Q. Y ou  w ere  around  on th e  s tree t sid e?  A .
Y es sir; I  w as.

Q. W h a t d id  y ou  go  o v er  th ere  for?  A . To 20  
kn ow  w h a t w as d e la y in g  h im  o p en in g  th e  door.

Q. To h e lp  h im  op en  th e  door? A . N o , w h a t  
w as d e la y in g  h im  fro m  o p en in g  th e  door.

Q. Y ou  w a n ted  to  find ou t w h y  h e d id n ’t g e t  
th e  door opened . N ow , w h a t w a s th e  first th in g  
yo u  saw ? A . I  saw  h im  w h en  he broke off th is  
p iece  o f w ood  th a t  w a s across th e  door. W h en  
he lif te d  th e  lev e r  th e  door g a v e  a w a y  lik e  th a t, 
and it  ca u g h t Griffin on th e  h ead  b efore  h e  could  
g et a w a y  from  it . 30

Q. W h a t d id  y o u  say?  A . I  to ld  h im  to  look  
out, th e  door w a s com in g .

Q. D id  y o u  y e ll  “ L ook  o u t ! ” ? A . H e w a s  g o -
in g  a w a y  from  th e  door.

Q. D id  y ou  y e ll  “ L ook  o u t !” ? A . I  to ld  h im  
to  g e t aw a y , the door w a s  com in g , an d  it  ca u g h t  
him  b efore  he cou ld  h a v e  go n e  a w a y  from  it .

Mr. Y red en b u rgh : T h at is  a ll.
Mr. S im p so n : T h a t is  a ll.

(W itn e ss  ex cu sed ) 40
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P a tr ic k  J e n n in g s , f o r  P la in tif f— D ir e c t  

Pa t r ic k  Je n n in g s , sworn.

D ir e c t  E x a m in a tio n  b y  M r. S im p s o n :
Q. W h ere  do y o u  liv e , M r. J e n n in g s?  A . 193  

B a y  S tree t, J e r se y  C ity .
Q. A n d  on th e  21st o f A u g u st , 1919 w ere  y o u  

w o rk in g  fo r  th e  M erch an ts R e fr ig e r a t in g  Com- 
•i q  p an y?  A . Y es  sir.

Q. D id  y o u  see th is  a cc id en t to  M r. Griffin? 
A . Y es  sir . 1 ¡|; rj||

Q. W h a t d id  y ou  see?  A . I  seen  h im  b rea k in g  
th e  b oard  off l if t in g  up  th e  le v e r  an d  seen  th e  
d oor com e ou t and  h it  h im  on th e  h ead .

Q. W h a t h a p p en ed  to  h im  w h en  i t  h it  h im  in  
th e  h ead?  A . W h y , h e  w a s  g o in g  to  fa l l  and  I  
h o llered  to  C onnors to  run  an d  ca tch  h im . H e  
ca rr ied  h im  o v er  to  th e  p la tfo rm .

20 Q. N ow , d id  y o u  lo o k  a t th is  door to  see  w h a t  
i t s  co n d itio n  w a s?  A . I  d id , sir.

Q. W h ere  d id  y o u  look , w h a t p a r t o f  th e  door?  
A . T h e s id e  o f th e  door w h ere i t  w a s n a iled  on. 
T h a t w a s a ll ro tten , th em  h oard s, an d  w h ere  the  
jam b w a s th e  door an d  jam b a ll cam e out, the  
h in g es  an d  a ll th a t  w a s  on to  it , and  th e  jam b  
w a s ro tten  an d  w h ere  it  w a s n a iled  on w a s r o t-
ten .

Q. T h e jam b cam e off? A . C am e o ff w ith  th e  
30 door.

Q. T h a t is  th e  jam b th a t  th e  h in g es  w ere fa s t -
en ed  on cam e off? A . C am e off w ith  th e  door.

Q. So  th a t  w h en  th e  door fe l l  i t  h ad  th e  jam b  
and  h in g es  on it?  A . H in g e s  on it . T h e h in g e 3 
d id n ’t  com e ou t; i t  w a s  th e  jam b cam e out. ^

Q. T h e  h in g e s  d id n ’t com e out; i t  w a s th e  jam b  
cam e out? A . N o , i t  w a s  th e  jam b cam e out.

Q. A n d  y o u  sa y  w h ere  th e  jam b cam e o u t it  
w a s rotten ?  A . I t  w a s ro tten .

40 Q. H o w  d id  y o u  d eterm in e  th a t?  A . B eca u se
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P a tr ic k  J e n n in g s , f o r  P la in t i f f— C ro ss

I  cou ld  p u ll i t  o u t w ith  m y  h an d . 1  w as fe e lin g  
it.

Q. Y ou  cou ld  p u ll i t  o ff w ith  y o u r  han d ? A . 
Y es, p u ll off p ie ce s  o f  board  w ith  m y  hand.

C ro ss  E x a m in a tio n  b y  M r. V re d e n b u rg h :
V* H id  y o u  g o  around  to  th e  n o rth  s id e  o f th e  

car the sam e tim e M r. Griffin w e n t around? A . 
l \o ;  th a t is  m y  p o s it io n  th ere  a ll th e  tim e. I  am  
w atch m an  th ere  on  th a t sid e .

Q. Y ou  are on th e  n orth  sid e?  A . N o rth  s id e  
of the car, y es.

Q. D id  y o u  see  M r. Griffin com e around  to  open  
the door? A . I  d id .

Q. A n d  d id  yo u  see«M r. O ’C onnor— M r. O ’C on-
n or com e around  ? A . I  saw  h im  com e ou t th ro u g h  
th e  cars. H e  com e around  th e  stree t.

Q. N ow , M r. O ’C onnor g o t  arou n d  a m in u te  
or tw o  b efore  the d oor fe ll ,  d id  he n ot?  A . Y es;  
he g o t  around  b efo re  th e  door fe ll.

Q. A n d  y o u  h eard  h im  y e ll  ou t—  A . Y es, and  
I  y e lled  to  M r. Griffin to “ run, M ik e .”

Q. Y ou  y e lled  to  h im  to run? A . Or he w o u ld  
g e t k illed , and I  su p p ose  i f  h e  d id n ’t run  h e w o u ld  
g e t  k illed ; b eca u se  i f  th a t  door e v er  h it  h im  an  
inch  fu r th er  in  h e  w a s k illed  dead .

Q. H e d id  n o t run? A . H e d id  run  as qu ick  
as he could. H e g o t  out o f  th e  w a y . I f  h e  d id n ’t 
he w a s k illed .

Q. Y ou  d o n ’t u n load  cars y o u rse lf , do you?  
A . I  do not. I  am  w atch m an .

R e d ir e c t  E x a m in a tio n  b y  M r. S im p so n :
Q. W h en  y o u  h o llered  to  h im  h e tr ied  to g e t  

ou t o f  th e  w a y  bu t h e  c o u ld n ’t  g e t  ou t o f  th e  w a y  
com pletely?^ A . T h e door ju m p ed  ou t th e  sam e  
as i t  w a s a liv e .

Q. N ow , one o th er  th in g  I  w a n t to  a sk  y o u ;

10

20

30

40
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P a tr ic k  J e n n in g s , f o r  P la in tif f— R e c ro s s

are y o u  th e  g en tlem a n  th a t  ca lled  M r. J u lia n , th e  
P e n n sy lv a n ia —  A . I  d id n ’t  c a ll h im . One 
o f th e  h ead  g a lv a n ize rs  cam e o u t an d  ex a m in ed  
th e  door.

Q. W ere  y o u  th ere  w h en  M r. J u lia n  w a s  there?  
A . I  w a s n ’t .th e r e  w h en  M r. J u lia n  w a s  th ere , b u t  
I  w a s  th ere  w h en  th e  g a lv a n ize r  w a s th ere  an d  

10  ex a m in ed  th e  door.
Q. W h o  is  th e  h ead  g a lv a n izer?  A . T h e h ea d  

g a lv a n ize r  and car in sp ector .
Q. Car in sp ector?  A . Y es.
Q. Y ou  w ere th ere  w h en  h e ex a m in ed  th e  door?  

A . I  w a s  th ere  w h en  h e ex a m in ed  th e  door.
M r. S im p son : T h a t is  a ll.

R e c ro s s  E x a m in a tio n  b y  M r. V r e d e n b u r g h :
Q. Y o u  sa y  th e  door ju m p ed  r ig h t  o u t a s i f  i t  

20 w a s  a liv e?  A . S am e a s i t  w a s  a liv e , y e s ;  b ecau se  
th e y  w ere  in  so  c lo se  i t  ju m p ed  out.

Q. I t  d id n ’t  w a lk  a w a y  a fte r  i t  d id  th a t, d id  
it?  A . N o, i t  d id n ’t, i t  f e l l  on  th e  flo o r , on th e  
street.

Q. I t  c o u ld n ’t  ju m p  ou t b efo re  he l i f te d  up  th a t  
lev er , co u ld  it?  A . O f course, h e h a d  to  l i f t  up  
th a t  le v e r  to  lo o sen  it . T h a t is  to  k eep  i t  fa s t , 

M r. V red en b u rg h : T h a t is  a ll.
M r. S im p so n : T h a t is  all.

30
(P la in t if f  B e s t s )

D e fe n d a n t’s M otion  F o r  A  N o n -S u it.

M r. V red en b u rgh : I  a sk  fo r  a  n o n -su it in  th e  
ca se  on  th e  fo llo w in g  g r o u n d s:

On th e  grou n d  th a t  i t  i s  n o t p ro v ed  th a t  th is  
car w as a car b e lo n g in g  to  th e  P e n n sy lv a n ia  
R a ilro a d  C om p any or in  th e  p o sse ss io n  o f th e  D i-
rector  G eneral o p era tin g  th e  P e n n sy lv a n ia  R a il-  

4 0  road C om pany a t th e  tim e  i t  w a s  opened , or th a t
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D e fe n d a n t’s  M o tio n  for. a N o n -S u it

it  w as lo a d ed  on th e  lin e  o f  th e  P e n n sy lv a n ia  
R ailro a d  C om pany, or b y  w h om  i t  w a s load ed .

I t  h a s n o t been  sh o w n  th a t th e  d oor o f th e  car  
w as n o t in  a  rea so n a b ly  sa fe  co n d itio n . T he  
sh ip m en t m o v ed  in  A u g u s t  1919 w h en  th e  c o n g e s -
tion on a ll ra ilro a d s w a s n o to r io u s ly  g rea t.

T h e C ourt: D o  y o u  th in k  th a t  w o u ld  m a k e  a n y  
d ifferen ce, M r. V red en b u rgh , w h eth er  c o n g estio n  
w a s g r ea t and th e  d em an d  w a s ex tra o rd in a ry , as  
to w h eth er  a  car w a s in  rea so n a b ly  sa fe  co n d itio n  
fo r  u se  or not?

Mr. V red en b u rgh : I t  m ig h t h a v e  a  b e a r in g  u p on  
a n o th er  p o in t. I t  m ig h t n o t h a v e  on  th e  p resen t  
m otion . I  w ill  w ith d ra w  t h a t

A n d  it  h a s  n o t been  sh ow n  th a t  i t  w a s n e g li-
g e n t  un der th e  c ircu m sta n ces  fo r  th e  ra ilro a d  
com p an y , th e  P e n n sy lv a n ia  R a ilro a d  C om p any, 
a ssu m in g , as y o u  m u st, th a t th e  d oor w a s  in  th e  20  
sa m e co n d itio n  w h en  it  w a s lo a d ed  as w h en  it  
w a s fou n d  on th e  2 1 st, w h en  i t  w a s on  th e  run  
o n  th e  2 1 st,— h e  h a s n o t sh ow n  a n y  rea so n  w h y  
i t  sh ou ld  h a v e  been, b e in g  a  re fr ig e ra to r  car co n -
ta in in g  p er ish a b les,— sh ou ld  h a v e  b een  ta k en  an d  
sh o p p ed  and op en ed  and th e  r e fr ig e ra tio n  ru in ed  
for  th e  tim e b e in g  in  ord er to  m ak e a  tem p o ra ry  
rep a ir  such  as th e  p r e sen t car req u ired .

I t  is  held  in  C yc th a t  i f  th e  car is  su ita b le  and  
sa fe  w h en  it  le a v e s  th e  p o sse ss io n  an d  th e  co n tro l 3 0  
o f  a ra ilroad  com p an y  i t  h a s  e x e r c ise d  due care  
in  th e  p rem ises.

T h e  C ourt: I  w ill  d ec lin e  to  n on -su it.
Mr. V red en b u rgh : M ay I  h a v e  an  ex cep tio n ?
T he C ourt: Y ou  m a y  h a v e  it .
Mr. S im p son : I  am  p e r fe c tly  w il lin g  to  agree , 

i f  h e  w a n ts  to  p ro v e  th a t  i t  cam e in to  th e  P e n n -
s y lv a n ia ’s h an d s fro m  a n o th er  carr ier  a lre a d y  
lo a d e d  a t a cer ta in  tim e,— I  am  w il l in g  to  a d -
m it  th a t to  p r e v en t sw ea r in g  a  lo t  o f  w itn e sse s . ; ,
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M ich a e l H a n le y  f o r  D e fe n d a n t— D ir e c t

M r. V r ed en b u rg h : I  w a n t to  a sk  fo r  a  n o n -su it  
on an oth er  grou n d , an d  th a t is  th e  co n tr ib u to ry  
n e g lig e n c e  o f  th e  p la in tiff  in  d e lib er a te ly  w a lk -
in g  arou n d  to  th e  n o rth  sid e .

T h e C ourt: Y ou  n eed  n o t a rg u e  th a t, b eca u se  
th o se  th in g s  are a lm o st a lw a y s  q u estio n s o f  fa c ts ,  
and  a ssu red ly  in  th is  case  i t  i s  a  q u estio n  o f fa c t  

10  a s  to  w h eth er  or n o t th a t  w h ich  h e  d id  u n d er  a ll 
th e  c ircu m sta n ces  w a s n e g lig e n t  on h is  p a rt.

N ow , M r. S im p so n  h a s m ad e an  offer. I  do n o t  
k n ow  w h eth er  i t  m eets  w ith  yo u r  a p p ro v a l or n o t. 
I  do  n o t k n o w  w h a t th e  p u rp ose  w il l  be.

M r. S im p so n : I  am  w illin g  to  a d m it i f  y o u  h a v e  
a lo t  o f  w itn e sse s  th a t y o u  w a n t to  p rove  th a t  
y o u  g o t  th e  car  a t a cer ta in  p o in t, a lrea d y  load ed , 
— I  am  w illin g  to  a d m it a ll th a t  w ith o u t y o u  p u t-
t in g  on, i f  y o u  w il l  s ta te  w h a t y o u  are g o in g  to  

20  p rove .
T h e  C ourt: H e  m a y  b e  ab le  th a t  i f  y o u  p u t th e  

w itn e ss  up on  th e  sta n d  th e y  w o u ld  t e s t i fy  to  
w h a t y o u  sa y  as to  th a t.

D e fe n d a n t’s C ase.

Mi c h a e l  H aw le y , sworn.

q q  D ir e c t  e x a m in a tio n  b y  M r. V re d e n b u rg h :
Q. W h ere  are y o u  em p loyed , Mr. H a n ley ?  A . 

T h e P en n sy lv a n ia , P  F  K .
Q. W h ere  w e r e  y o u  em p lo y ed  in  A u g u s t  1919?  

A . S a m e p la ce .
Q. H a v e  y o u  a  record  sh o w in g  an  in sp ectio n  

of th e  co n ten ts  o f  car C. C. C. and  S t. L o u is , 
84617 on th a t  d a te , or on A u g u s t  16th? A . Y es  
sir .

Q. H a v e  y o u  b ro u g h t th a t  record? A . i  
4 0  h a v e n ’t  th a t  record . T h e  g en tlem a n  h ere, M r. 

K e lly , h a s  it .
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R o b e r t C avan agh , fo r  D e fen d a n t— D ire e t

Q. D o you  reca ll th is  car b e in g  in sp ected  by  
an  inspector of H arris B rothers?  A . Y es.

Q. W h at did you  do? A . I  opened th e car door 
fo r  them  and th ey  w ent in  th e  car and in sp ected  
the car and as soon as th ey  w ere th rou gh  I  closed  
th e door again  sea led  th e car up.

Q. W h ich  car  door d id  y ou  open? A . T h e  car 
o n  the— th e door on th e  south  side. 10

Q. The south  sid e o f the car? A . Y es sir.
Q. T hat w ou ld  be the sam e door th a t w as  

a g a in st th e  p la in tiff on th e  S econ d  S treet s id in g  
b y  the w arehouse, w ou ld  it  not? A . Y es sir.

Q. A nd d id  th a t door open easily?  A . Y ess ir ;  
n o  trouble.

Mr. V redenburgh: Cross exam ine.
Mr. S im p son : N o questions.

(W itn ess  excu sed )
n

R obert C avanagh, sw orn.

D ir e c t exam in a tion  b y  M r. V red en b u rg h :
Q. Y ou are em ployed  b y  th e  P en n sy lv a n ia  R a il-

road  Com pany? A . P en n sy lv a n ia  R ailroad  Com- ’ 
pany.

Q. W ere you  so  em p lo y ed  in  A u g u st  1919? A .
I  was.

Q. D o you  rem em ber op en in g  a  car—-the car I  30  
referred to? A . I  b elieve  th a t w as the car; I  
cou ld  te ll b y  lo o k in g  a t th e papers.

Mr. S im pson: I  w ill  a d m it i t  is  th is  car.
L et us save  tim e.

Q. W hich  door of the c a r  d id  y o u  open? A . 
T h e south sid e  door a s i t  stood in  th e  yard.

Q. D id  you  resea l it?  A . I  d id .
Q. D id  th e door open ea s ily  or not? A . Open-

e d  easily .
M r. V redenburgh: T h a t is  alL ,
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R o b e r t  C a va n a g h , f o r  D e fe n d a n t— C r o s s  
F r e d e r ic k  G. J o h n so n , f o r  D e fe n d a n t— D ir e c t

C r o s s  ex a m in a tio n  b y  M r. S im p s o n :
Q. T h e door y o u  op en ed  h a d  no c lea t o ver  it ,

h a d  it?  A . N o .
M r. S im p so n : T h a t is  a ll.

10
F r e d e r ic k  Ge o r g e  J o h n s o n , sw orn .

D ir e c t  ex a m in a tio n  b y  M r. V re d e n b u rg h :
Q. W h ere  are y o n  em p loyed ?  A . Car in sp e c t-

in g  d ep artm en t, P e n n sy lv a n ia  R a ilro a d , H a rs im u s  
C ove.

Q. H o w  lo n g  h a v e  y o u  b een  em p lo y ed  here?
A . 21 y e a rs  in  S ep tem b er.

Q. A r e  y o u  fa m ilia r  w ith  ca rs  su ch  as h a s been  
20  d escr ib ed  in  th is  case?  A . Y e s  sir.

Q. D o es  th a t  d ia g ra m  fa ir ly  rep resen t th e  d oors  
an d  th e  w a y  th e y  are fa s te n e d  b y  th e  rod s?  A . 
T h a t i s  a g o o d  illu s tra tio n , b u t th ere  is  one th in g  
m iss in g  on th e  d oor, on  th e  le f t  s id e  fo r  a  h a n d le  
th ere .

Q. Oh, th ere  is  a n oth er  h a n d le  on  th e  le f t  s id e?  
A . Y es, a sh o rt h a n d le  th a t  y o u  ta k e  h o ld  o f  to  
p u ll th e  door out, and  th a t  lev er— w h en  y o u  sw in g  
th a t  lev e r  y o u  sw in g  y o u r  le v e r  to  th e  le f t  an d  

30  th en  y o u  p u sh  o u t and  th a t  op en s th a t  door. A  
m an  d o n 't  h a v e  to  sta n d  d ir e c tly  in  fro n t o f  th e  
d o o r  to  op en  it .

Q. H e d oes n ot?  A . N o  sir ; h e  sta n d s to  one  
sid e.

Q. W h ic h  sid e  w o u ld  h e sta n d  in  n a tu ra lly  
sw in g in g  th e  lev er?  A . H e  w o u ld  sta n d  le f t  to
th e  lev er . •

Q. S ta n d  to  th e  le f t  o f  th e  lev er?  A . Y es  sir . 
Q. A n d  th en  th a t  le v e r  sw in g s  o v er  to w a rd  th e  

oth er  door, d oes it?  A . Y e s  sir .
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Q. S o  th a t in  o p en in g  th is  door h e w o u ld  n a t-
u ra lly  sta n d  here and p u ll i t  over?  A . T h a t is  
it . Y o u  p u ll y o u r  lev er  th a t  w a y  an d  y o u  p u sh  
lik e  th at.

Q. P u sh  it  in f  A . P u sh , in  an d  th a t  le ts  the  
door com e out.

Q. Y ou  co u ld  n o t v e r y  w e ll s ta n d  on th is  sid e  
of the door and  do th a t  op era tion ?  A . N o t  v e ry  
w ell. 10

Q. D id  y ou  ex a m in e  th is  door a fte r  i t  h ad  been  
—  A . A fte r  th e  a cc id en t, yes.

Q. A fte r  th e  a ccid en t?  A . A fte r  th e  accid en t.
Q. H a d  th e  c lea t been  e n tire ly  to m  fro m  th e  

door? A . I t  w a s  a b oard  sev en  e ig h th s  b y  e ig h t  
in ch es b y  sev en  fo o t w a s  across th e  tw o  doors 
and n a iled  to th e  s id e  o f  th e  ear.

Q. A  board  e ig h t  in ch es w id e  and  sev en  in ch es  
long?  A . S ev en  fe e t  lo n g  and sev en  e ig h th s  in ch  o a  
th ick . 20

Q. H o w  m u ch  d oes one o f th o se  doors w e ig h ?
A . Oh, I  sh ou ld  ju d g e  ab ou t sev en  or e ig h t  h u n -
dred pounds.

Q. Can y ou  e x p la in  h ow  th is  door cou ld  h a v e  
sw u n g  ou t or lea p ed  ou t as h as been  testified  to  
b y  Mr. O ’Connor? A . N o sir, n o t to  h a v e  it  
sw u n g  out. W h en  I  a rr iv ed  there I  w a s n o tified  
at fo u r  o ’clock  b y  our c lerk , M r. W a tso n , th a t  
Mr. J u l ia n ’s office ca lled  u p  and th ere  w a s a m an  
hu rt on th e  M erch an ts R e fr ig e r a t in g  s id in g  on  
S econ d  S tree t, th e  door h ad  fe l l  o ff and  h it  h im  
on th e  h ead . S o  I  w en t im m ed ia te ly  up th ere . I  
arrived  there a b ou t five m in u tes a fte r  fo u r  and  th e  
door w as la y in g  fa c e  d ow n on S eco n d  S tr e e t  on  
th e  grouiid , and Mr. J e n n in g s  over  th ere  and  Mr. 
O ’C onnor w ere  s ta n d in g  there. I  to ld  th em  I  w a s  
an em p lo y ee  o f th e  P en n sy lv a n ia  R a ilro a d  and I  
ask ed  th em  i f  th e y  w itn e sse d  th e  a cc id en t and  
th ey  sa id  y e s— 40
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M r. S im p so n : I  o b ject to  a ll th is  co n v ersa -
tion . W h a t d id  y o u  see  th ere?  Y o u  can  
sa v e  tim e. W h a t d id  y o u  see?

T h e W itn e ss:  T h e d oor w a s  la y in g  on  th e  
grou n d  an d  h ad  th e  door h in g e  p o s t  a tta ch ed  
to  it.

Q. D o es  th e  office in  w h ich  y o u  w o rk  k eep  a  
record  o f a ll r ep a ir s  th a t  are  m ade in  th e  yard ?  
A . Y es  sir , a ll rep a irs a n d  a ll  cars sh op p ed .

Q. D o es y o u r  record  sh o w  th a t  th is  car  h a d  been  
sh o p p ed  or rep a ired  in  a n y  w a y  b y  th e  P e n n s y l-
v a n ia  R a ilro a d ?  A . O ur M . P . I l l  sh o w s a  car  
w a s sh op p ed  a t  fo u r  o ’c lo ck  on  S e c o n d  S tree t.

Q. T h a t w a s a fter  th e  acc id en t?  A . Y e s  sir .
Q. I t  is  cu sto m a ry  to  sh o p  an d  rep a ir  r e fr ig -

era tor  cars w h ich  are u n d er  ice  a n d  w h ich  con- 
20 ta in  p er ish a b le  sh ip m en ts?  A . W h y , in  a  case  

l ik e  th a t  th e y  w o u ld  p u t an  M. P . 197 t ic k e t  on  
fo r  sh op  w h en  em p ty .

Q. S h o p  w h en  em p ty?  A . Y es.
T h e  C ourt: J u s t  w h ere  w o u ld  th a t  p u t th a t

tick et?
T h e W itn e s s : U n d er  th e  in it ia l  n u m b er on  

th e  s id e  o f th e  door.
T h e C ourt: A n d  w h a t w o u ld  th a t  t ic k e t—  

I  su p p ose  i t  is  a  ta g  o f som e sort?
30 T h e  W itn e ss :  I t  is  a  card  I  sh o u ld  ju d g e

a b ou t s ix  b y  fo u r  in ch es an d  th e y  h a v e  red  
s tr ip e s  th r o u g h  th e  cen ter, and  som e h a v e  
b lu e  str ip es . I t  d e s ig n a te s  th e  in it ia l  and  
n u m b er o f th e  car, th e  d e fec t, th e  tim e  and  
th e  in sp e c to r ’s nam e.

T h e C ourt: T h a t w a s p la ced  th ere  a fte r  
th e  accid en t?

T h e W itn e ss :  Y es .
M r. V red en b u rg h : T h a t is  a ll. ' \
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C ro ss  e x a m in a tio n  b y  M r. S im p so n :
Q. W h en  y o u  g o t th ere  th is  door w a s ly in g  

w ith  w h a t y o u  c a ll  th e  h in g e  jam b , a s  I  u n d er-
stan d  it— is  th a t w h a t y o u  c a ll  it?  A . P o st .

Q. On th e  grou n d ? A . Y es.
Q. T h is  h in g e  p o st h ad  com e a w a y  fro m  th e  

ear? A . H a lf  o f  it.
Q. D id  yo u  ex a m in e  it  to  see  w h a t  w ou ld  m ak e j q  

i t  com e aw ay?  A . W h y , th ere  is  a  c a s in g  on top  
and  th ere  is  a  c a s in g  on th e  b ottom .

Q. D id  y o u  exam in e  to  see  w h y  th is  d oor h ad  
fa llen  off? A . I  cou ld  see w h ere  i t  w a s d eca y ed .

Q. I t  w a s d eca y ed , ro tten ?  A . Y es sir .
Q. I f  i t  h ad  been p ro p er ly  co n stru c ted  i t  w ou ld  

be so  co n stru c ted  th a t i t  w o u ld  n o t com e off w ith  
norm al use, w o u ld  it?  A . N o sir.

Mr. S im p so n : T h a t is  a ll, sir.
Mr. V red en b u rgh : T h a t is  a ll. 20

(W itn e ss  e x cu sed )

Ko be r t  Gr a h a m , sworn.

M r. S im p so n : I  w il l  a d m it fh a t ____x

M r. V red en b u rgh : Y es.
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Mr. V redenburgh  : T h at is  all.
(W itn ess  excu sed )
Mr. V redenburgh: I t  is  a lso  ad m itted  th a t  

th is  car is  a  B ig  F ou r  railroad  car.
Mr. S im pson: Y es, w h atever  yo u  sa y  i t  w as. 
M r. V redenburgh: A n d  th a t i t  w as loaded  

b eyon d  th e lin e  o f the P en n sy lv a n ia  R ailroad  
10 ' Com pany?

Mr. S im p son: Y es, i f  y o u  w ill  te ll m e w here  
y o u  g o t it. W h ere do you  sa y  y o u  g o t  it?

T he Court: W here d id  i t  com e in to  yo u r  
possession ?

Mr. V redenburgh: I t  cam e in to  th e p o sse s-
sion  of th e  P en n sy lv a n ia  R ailroad  a t  E d ge-  
m ore, D elaw are.

Mr. S im p son: H a v e  y ou  g o t th e  date?
Mr. V red en bu rgh : A u g u st  7th.

"20 Mr. S im p son : A u g u st 7th . A ll  r igh t.
Mr. V redenburgh: T hat is  all.

I t  is  h ereb y  stip u la ted  and agreed  b y  and be-
tw een  th e  a ttorn eys hereto , th a t th e  fo llo w in g  
d ep osition  of San ford  A . T oad vin e be tak en  on 
the 20th d ay  o f M ay, 1920, a t the office o f V red -
enburgh, W a ll & Carey, One E x ch a n g e  P la ce , J e r -
sey  C ity, in  th e  p resen ce o f C harles J . G orm ley, 
N o ta ry  P u b lic . T he sign atu re  o f  the w itn ess a t  
the end o f h is  testim o n y  is  h ereb y  w aived .

A L E X A N D E R  SIM P SO N , 
A tto rn ey  fo r  P la in tiff.

V R E D E N B U R G H , W A L L  & C A R E Y , 
A tto rn ey s fo r  D efen dan t.

40
f
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D ep osition s.

H U D S O N  C O U N T Y  C IR C U IT  C O U R T.

M i c h a e l  G r i f f i n ,
P la in tiff .

vs.

W a l k e r  D . H i k e s , D irecto r  G en-
era l, o f  R ailroad s, A gen t,

D efen d a n t.

^Action at Law,
10

A p p ea ra n ce:
r

A lexan d er  S im p son  b y  I. R oss M eCom be for  
pla in tiff.

V redenburgh, W a ll & Carey, b y  E u g en e  H. 
V redenburgh for  defen dan t. ^

San f o r d  A . T o a d v in e , b ein g  d u ly  sw orn , t e s -
tified as fo llow s:—

D ire c t E x a m in a tio n  b y  M r. V red en b u rg h „*
Q* S ta te  yo u r  nam e, age, resid en ce and p res-

en t occupation. A . M y nam e is  S an ford  A . Toad- 
vine, ag e  forty -seven , m y  add ress is  1710 N. 
B room  S treet, B lom in gton , D elaw are, occupation , 
Car Inspector.

Q. B y  w hom  are you  now  em p loyed  ? A . P en n -
sy lv a n ia  R ailroad  C om pany.

Q. W ere you  em p loyed  b y  th e  P en n sy lv a n ia  
R ailroad  C om pany as a Car In sp ector  a t E d ge-  
m ore, D elaw are Y ^rds on A u g u st 7, 1919 9 A  
Y es.

Q. W h at w ere you r d u ties as Car In sp ector  a t  
that tim e? A . M y d u ties  w ere to in sp ect the  
tra ins to  see i f  th ey  w ere in  good  con d ition  so 
a s , to proceed. r (

30

1 0
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Q. Did. y o u  k eep  rocords to  sh ow  th e  t ia m s  in -
sp ec ted  'by y o u  on th a t  d ate?  A . Y es.

Q. H a v e  y o u  ex a m in ed  th o se  record s to  re fre sh  
y o u r  reco llec tio n  o f th e  tra in s  in sp e c te d  b y  y o u  
a t E d g em o re , D e la w a re , on  A u g . 7, 1919? A . 

es
Q. D id  y o u r  record s sh ow  th a t  y o u  ex a m in ed  

10  a  fr e ig h t  tra in  w h ic h  p a sse d  th ro u g h  E d g em o re , 
D ela w a re , on A u g . 7, 1919, and  w h ich  tra in  con -
ta in e d  Car C. C. C. & S t. L . N o. 84617? A . Y e s .

Q. D id  y o u  rep ort a ll d e fec ts  fo u n d  in  y o u r
in sp ec tio n  o f th e  tra in s?  A . Y es. .

Q. D id  y o u  m a k e  a n y  rep o rt on A u g . 7, 1919, 
sh o w in g  a  d e fec t  in  Car C. C. C. & S t. L . N o . 
84617? A . N o, I  h a v e  no record  sh o w in g  a n y  d e-
fe c t  o f  th a t  car on th a t  d ate .

20 Q- y o u  foriIld 011 y ° u r  in sp ec tio n  th a t  a  
fr e ig h t  ca r  door w a s  re in fo rced  b y  a  c le a t, or  
p ie c e  o f w o o d  b e in g  n a ile d  acro ss sa id  door, 
w o u ld  y o u  rep ort th a t  a s a  d e fe c t  in  sa id  car? A . 
"When w e go  over  a  door an d  find i t  n a ile d  and  
secu re, w e  do n o t m a k e  a  record  o f it .

C r o ss  e x a m in a tio n  b y  M r. M cC om be.
Q. D o es  y o u r  d u ty  as Car In sp ec to r  req u ire  y o u  

to  ex a m in e  th e  cars w ith  r esp ec t to  d e fec ts  on  
30  each  and  e v e r y  car th a t le a v e s  th e  Y a rd  w h ere  

y o u  are em p loyed ?  A . W e ll, w e  h a v e  to  in sp e c t
e v er y  car th a t  is  on our sh ift .

Q. D o  y o u  k e e p  a co m p lete  record  o f each  and  
e v er y  ca r  y o u  m a k e  in sp ec tio n  of? A . Y es , w e  
m a k e  a  record  o f th e  cars th a t are in  b ad  order.

Q. D o  y o u  m ak e in sp ec tio n  o f  a  g rea t m a n y  
cars o f  w h ich  y o u  do n o t k eep  a  record ? A . Y es.

Q. I t  is  n o t  ah  u n u su a l th in g  to  see a b oard  
n a iled  acro ss th e  door o f a car, is  it?  A . S o m e-
tim es  w e see b oard s n a iled  across th e  door o f a

40. car.
Q. W o u ld  a b oard  over a  car door in d ic a te  to
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y o u  th a t  th a t  door or a n y  p a r t o f i t  w a s  d e fec -
tive?  A . Y es, i t  w o u ld  in d ic a te  th a t  th ere  w a s  
so m eth in g  w ro n g  w ith  th e  door.

Q. I f  y o u  h a v e  a  b oard  n a iled  secu re ly  to  th e  
door, w ou ld  th a t  b e  su ffic ien t fo r  y o u  to  p a ss  th a t  
car? A . Y es,

Q. In  o th er  w ord s, y o u r  c h ie f  co n cern  w a s to  
see  th a t th e  door w a s secu re ly  fa sten ed . A . Y es. j a

Q. W h en  y o u  see  a  d oor fa s te n e d  in  th e  m a n -
n er yo u  d escrib e  b y  a  b oard  or c lea t, i t  w o u ld  
n ot be n e c essa ry  fo r  y o u  to  m ak e a  rep ort o f  su ch  
car; b u t in  th is  p a r ticu la r  car  N o. 84617, h a v in g  
seen  a  board  o ver  th e  door, y o u r  in sp e c tio n  w a s  
l im ite d  to  w h eth er  or n o t th a t  b oard  o v er  th e  
door w as fa ste n e d  secu re ly?  A . Y es.

Q. I t  w a s n o t n e c e ssa r y  to  m a k e  a n y  fu r th er  
in sp ection ?  A . N o.

20
R e d ir e c t ■exam ination toy M r. V re d e n b u rg h .

Q. In  ca se  th e  lo ck s on a  fr e ig h t  c a r  d oor are  
broken  or d e fec tiv e , is  i t  n o t  cu sto m a ry  to  secu re  
su ch  a  door b y  n a ilin g  a  p ie ce  o f  w ood  a cro ss it?
A . Y es.

S t a t e  of  N e w  J e r s e y  |
Oo u n t y  o f  H u d s o n  j  ss:

I, C h a r l e s  J . Go r m l e y , a  N o ta r y  P u b lic  o f  N ew  
J e rse y , h ereb y  c e r tify  th a t on th e  tw e n tie th  d a y  30  
o f  M ay, A . D ., N in e tee n  h u n d red  and  tw en ty , a t  
4.30 o ’clock , P . M ., th e  a b o v e  d ep o s itio n s  w ere  
ta k en  b e fo re  m e as h erein  sta ted .

I n  W i t n e s s  W h e r e o f , I  h a v e  h ereu n to  s e t  m y  
han d  and  sea l, th is  26th  d a y  o f  M ay, A . D . N in e -
teen  hu nd red  and tw en ty .

C H A S . J . G O R M L E Y , 
N o ta r y  P u b lic  o f  N e w  J e rse y .

B o th  S id e s t  R est. 40
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D e fe n d a n t’s  M o tio n  f o r  a D ire c tio n  o f V e r d ic t

M r. V red en b u rg h : I  w ish  to  req u est a  d irec tio n  
o f a  v e r d ic t  fo r  th e  d e fen d a n t on th e  sam e g ro u n d s  
n am ed  in  th e  req u est fo r  a  n o n -su it; th a t  th e  d u ty  
o f th e  com p an y  to  rep a ir  th is  car  u n d er th e  c ir -
cu m sta n ces  h a s n o t b een  sh ow n ; th a t  th e  car  w a s  
in  p ro cess o f  tra n sp o r tin g  u n d er  ic e  p er ish a b le  
sh ip m en t fro m  th e  so u th  to  J e r se y  C ity ; th a t  th e  

10 ca r  w a s  in  a  sa fe  co n d itio n  fo r  tra n sp o rta tio n  
sa fe  an d  su ita b le  co n d itio n  fo r  tra n sp o rta tio n  
w h en  r ece iv ed  b y  th e  d e fen d a n t an d  w a s  in  su ch  
co n d itio n  a lso  w h en  d e liv ered  to  th e  co n sig n ee s;  
an d  th a t  th e  a tten tio n  o f th e  co n sig n ee , w h o se  
d u ty  i t  w a s to  u n lo a d  th e  ca r  and  in  w h o se  e x -
c lu s iv e  co n tro l i t  w a s  w h en  it  w a s u n lo a d ed , w a s  
su ffic ien tly  ca lled  to  a n y  d e fec ts  in  th e  d oor by  
th e  fa c t  th a t  th ere  w a s  a  c lea t, a  b ig  b oard  n a iled  
acro ss; and , fu rth er , th a t  i t  w a s n o t n e c e ssa r y  

2 0  fo r  th e  u n lo a d in g  o f th e  sh ip m en t to  open  th is  
p a r ticu la r  door. T h is  w a s  a  door on  th e  n orth  
s id e  o f  th e  car, on th e  s tr e e t  sid e , and  th e  car w a s  
u n lo a d ed  on th e  so u th  sid e  o f th e  car, on  th e  p la t -
fo rm  sid e; an d  th a t th e  co n d itio n  o f th e  door w a s  
so  e v id en t, fro m  it s  co n d itio n  and  fro m  th e  fa c t  
th a t  th e  c le a t  w a s  n a iled  a cro ss  an d  cou ld  so  e a s-
i ly  h a v e  been  op en ed  w ith  o rd in ary  com m on sen se  
and  o rd in ary  rea so n a b le  care  fo r  th e  p la in tiffs  
ow n  sa fe ty , th a t  h e  con tr ib u ted  to  h is  a cc id en t  

30 and  sh ou ld  n o t  recover .
T h e  C ourt: M y id ea  is  th a t  th e  ra ilro a d  com -

p a n y  w a s  u n d er  th e  o b lig a tio n  to  e x erc ise  rea so n -
ab le  care. I f  th e  fa c t  is , an d  i t  seem s to  b e  un - 
co n tro v erted  th e  cu sto m  o f th e  ra ilro a d  com p an y  
w ith  r esp ec t to  r e fr ig e r a t in g  cars, i f  th e y  find a  
d efec t, n o t to  m ak e an  im m ed ia te  rep a ir  b eca u se  
th a t  w o u ld  p ro b a b ly  d estro y  th e  p er ish a b le  g o o d s  
th e y  c o n ta in ; b u t  i t 's e e m s  to  m e th ere  m u st b e  
s t i l l  a d u ty  in  th e  ra ilro a d  com p an y  to  g iv e  som e  

4 0  w arn in g  or n o tice  to  th e  co n sig n ee , w h e th e r  ver-
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bal or in  w r itin g , or b y  som e p h y s ic a l  in d ic a ti  
th a t th ere  is  a  co n d itio n  o f  d isrep a ir  o f w h ich  
the co n sig n ee  sh o u ld  ta k e  n o tice .

N ow , ttie w h ole  th in g  h ere in v o lv e s , i t  seem s  
to m e, a q u estio n  o f  fa c t  as to  w h eth er  or n o t  
th is  c lea t across th e  door w a s a  su fficien t n o tice , 
proper n o tice  on th e  p a r t o f  th e  ra ilro a d  co m -
p a n y  to  th e  co n sig n ee . N ow , i t  h a s  n o t  b een  sa id  j q  
in  th is  case, a lth o u g h  it  h a s been  sa id  in  num ber  
of in sta n ces  c le a ts  are fo u n d  across d oors,— i t  has  
n ot been  sa id , a s  I  rem em b er it , th a t  th e y  a lw a y s  
in d ica te  d e fec t in  th e  door.

Mr. S im p so n : N e v er  in d ic a te s  it . T h a t is  th e  
proof.

T he C ourt: I  do n o t reca ll th a t; b u t it  d id  n o t  
a lw a y s, as I  rem em b er it ;  and  th a t, th erefo re , 
seem s to  m e to  b e  a  q u estio n  o f  fa c t  a s  to  w h eth er  
i t  w a s  su fficien t n o tice  to  th e  co n sig n ee  and  a su f- o(f 
fic ien t l iv in g  up to  th e  ru le o f reason ab le  care  
upon th e  p a r t o f  th e  ra ilroad  co m p a n y  w ith  re-
sp ect to th a t  p a r ticu la r  car. I  th in k  it  is  e n tir e ly  
a  q u estion  o f fa c t. I f  th ere  w a s  co n tr ib u to ry  n e g -
lig en ce  on th e  p a r t o f  th e  p la in tiff , o f course, 
th a t  ends th e  case; b u t I  h a v e  n o t f e lt  u n d er  th e  
fa c ts  in  th e  case  th a t  I  w a s in  a  p o s itio n  w h ere  I  
could  e ith er  d irec t a  n on -su it or  d irec t a  v e r d ic t  
b ecau se  o f co n tr ib u to ry  n e g lig e n c e . I  th in k  it  is  
a m a tter  o f fa c t  w h ich  th e  ju r y  o u g h t to p a ss  30  
upon.

F o r  th o se  rea so n s I  w il l  d ec lin e  to  d irec t a 
v erd ict.

Mr. H artp en ce: I  a sk  an  ex cep tio n .
M r. V red en b u rg h  su m m ed up  to  th e  ju r y  fo r  

th e  d efen d an t.
Mr. S im p so n  su m m ed up  to th e  ju r y  fo r  th e  

p la in tiff.
Mr. H a rtp en ce: I  w ish  to  ob ject to  th e  rem ark  

of cou n sel a s  to  n o t p u tt in g  our p h y s ic ia n  on th e  40  
stand .
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T h ere  is  no  rea so n  in  th e  w o r ld  w h y  w e  sh ou ld  
p u t th e  D o c to r  o n  th e  stan d . T h ere  is  no  e v i-
d ence th a t  our D o cto r  ex a m in ed  h im  or k n ew  a n y -
th in g  a b ou t it.

M r. S im p so n : Y o u  do n o t d en y  it , do you ?

Court’s Charge To The Jury.

G en tlem en  o f  th e  J u r y :
T h is  i s  an  a c tio n  b y  M ich ae l Griffin a g a in s t  

Joh iT  B a r to n  P a y n e , D irec to r  G eneral o f R a il-
road s, a s  a g en t, o p era tin g  th e  P e n n sy lv a n ia  R a il-
road ; and  th e  p la in t if f  is  a sk in g  a  reco v ery  for  
d a m a g es  fo r  in ju r ie s  w h ich  h e  a lle g e s  h e  rece iv ed  
and  su ffered , and , as h e  a lle g es , i s  s t i l l  su ffer in g , 

20 g r o w in g  o u t o f an  a cc id en t to  h im  on th e  21st 
of A u g u st , 1919, w h ic h  h a p p e n in g  y o u  w il l  re -
m em b er from  th e  te s t im o n y  w ith o u t m y  a tte m p -
t in g  to  rep ea t it .

H is  prim e a lle g a tio n  an d  th e  one u p on  w h ich  to  
a v e r y  g rea t e x te n t  y o u  are first to  d irec t y o u r  
a tten tio n  is  th a t  th e  P e n n sy lv a n ia  R a ilro a d  C om -
p a n y  w h ich  h ad  h a d  con tro l o f  th is  p a r ticu la r  car  
p rior  to  th e  t im e  o f  it s  d e liv e ry  to  th e  co n sig n ee  
d id  n o t u se  th a t  ca re  th a t  th e  la w  im p o sed  upon  

JO it. T h a t care w h ic h  th e  la w  im p o sed  u p on  th e  
ra ilro a d  com p a n y  w a s  rea so n a b le  care to  see  th a t  
th e  cars an d  a p p lia n ces  in  and  a b ou t th e  cars  
sh o u ld  be in  rea so n a b ly  sa fe  co n d itio n  fo r  th o se  
h a v in g  a  r ig h t  to  u se  th em , and  u s in g  th em  w ith  
reason ab le  care; th a t  th e y  sh ou ld  b e  a b le  to  do 
so w ith  sa fe ty . I t  m ig h t  b e  sa id  reaso n a b le  sa fe -
ty , b ecau se  th a t  is  w h a t i t  is .

N ow , o f co u rse , g en tlem en , th ere  are tw o  k in d s  
o f d e fe c ts  an d  d isrep a irs . T h ere are th o se  w h ich  

4 0  are la te n t  and  can n ot be d isco v ered  e x ce p t b y
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ex tra o rd in a ry  m ea n s an d  ex tra o rd in a ry  care, 
'iihat is  n o t the c la ss  o f care , y o n  see, w h ich  th e  
P en n sy lv a n ia  R a ilro a d  C om p an y w a s p u t under. 
T here i s . a n o th er  c la ss  o f d isrep a ir  or ch aracter  
of. d isrep a ir  w h ich  b y  th e  e x erc ise  o f  o rd in a ry  care  
cou ld  rea so n a b ly  be d isco v ered . I t  is  su ch  d e-
fec ts  and  su ch  sh o rtco m in g s th a t  th e  P e n n sy lv a -
n ia  R a ilro a d  C om p an y w a s ca lled  u p on  to  e x er -
cise  reason ab le  care  in  d isco v er in g , or reason ab le  ^  
care to  so p r o tec t th ose  w h o w o u ld  u se  th e  ca rs  
and th e ir  a p p lia n ces  in  a  p ro p er  an d  a  rea so n a b le  
m anner from  harm .

N ow , i t  is  sa id  i t  is  a cu sto m , and  I  th in k  it  
sta n d s u n d isp u ted , in  r a ilro a d in g  th a t  r e fr ig e r a -
tor ears lo a d ed  w ith  p er ish a b le  g o o d s fo u n d  in  
an y  p a r ticu la r  to  b e  d e fec t iv e  are n o t rep a ired  
b y  the R a ilro a d  com p an y, b ecau se  th e  rep a ir in g  
— th e  v e r y  r ep a ir in g  w o u ld  d e str o y  th e  c a r g o ; b u t gp 
s t i l l  the a lle g a tio n  is  an d  s t i l l  th e  co n ten tio n  is  
even  i f  th a t be so th e  P e n n sy lv a n ia  R a ilro a d  C om -
p a n y  d id  n o t u se  and ex erc ise  reason ab le  care in  
tu rn in g  o ver  th is  car to  th e  co n sig n ee  fo r  u se  b y  
it  and it s  em p loyees, th e  p erson s w h o h a d  a la w -
fu l r ig h t  to  m a k e  u se  o f it .

T he ra ilro a d  com p an y  sa y s  in  turn , “ W h y , w e  
did , b ecau se  th ere  w a s across th ese  d oors a c lea t, 
and any  p erson  e x e r c is in g  reason ab le  care in  u s -
in g  th a t door w o u ld  or sh ou ld  h a v e  ta k en  n o tice  ^  
from  th a t  fa c t . T h at w a s  p h y s ic a l n o tice , in  o th er  
w ord s, th a t there w a s a  d e fec t in  and  ab ou t th a t  
door and  a  p erson  e x e r c is in g  reaso n a b le  ca re  in  
the u se  o f i t  sh ou ld  h a v e  ta k en  n o tice  th e re o f and  
acted  accord in g ly . ’ ’

T he first th in g  b e fo re  you , gen tlem en , is  to  d e-
term in e w h eth er  or n o t th e  p la in tiff  h a s  m ad e ou t 
b y  the g rea ter  w e ig h t  o f  th e  ev id en ce  th a t  u n der  
the ru le  w h ich  I  h a v e  g iv e n  y o u  th e  P e n n sy lv a -
n ia  R a ilro a d  C om p any w a s  n e g lig e n t. D id  it  40
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tra n sg ress  or d iso b ey  u n d er  th e  fa c ts  and  c ircu m -
sta n ces  in  th is  case  a s  th e y  are b efo re  y o u  th a t  
ru le  of reason ab le  c a re  u n d er  w h ich  i t  w a s p la ced  
an d  w h ich  i t  w a s  it s  d u ty  to  ex erc ise?  I f  th e  
p la in tiff  h a s  n o t m a d e  th a t  o u t th en  h e i s  n o t  
e n tit le d  to  h a v e  a  v erd ic t . I f  h e h a s m ad e i t  o u t  
th en  th e  n e x t  th in g  fo r  y o u r  d e term in a tio n  is  

10 w h eth er  or n o t su ch  n eg lig e n c e  w a s  th e  p ro x im a te  
cau se  o f th is  h a p p en in g  to  h im . W a s i t  th e  th in g  
th a t b ro u g h t ab ou t an d  p rod u ced  th is  h a p p en in g  
to  h im ? T h a t lik e w ise  m u st b e  m a d e  ou t b y  th e  
g r ea ter  w e ig h t  o f  th e  ev id en ce  and  th e  burd en  
th ere  is  a lso  u p on  th e  p la in tiff . I f  i t  h a s n o t been  
m ade ou t th en  a g a in  th e  p la in tiff  is  n o t  e n tit le d  
to  a  v e r d ic t  b u t y o u r  v e r d ic t  m u st b e  fo r  th e  d e-
fen d a n t. I f  he h a s  m a d e  th a t o u t a lso  th en  y o u  
are to  n e x t  in q u ire  as to th e  con d u ct o f  th e  p la in -  

20 t iff  h im se lf , b eca u se  h e  in  la w  w a s ch a rg ed  w ith  
e x e r c is in g  reaso n a b le  care  up on  h is  p a r t in  th e  
m ann er in  w h ich  h e m ad e u se  o f th is  car a n d  its  
ap p lia n ces.

T h e  p la in tiff  w a s  req u ired  to  u se  th e  ca re  th a t  
a  reason ab le  and a  p ru d en t p erson  u n d er  a ll o f  
th e  c ircu m sta n ces  w o u ld  or sh ou ld  h a v e  used . 
T h e co n d itio n  o f th is  car, th e  fa c t  o f th e  c le a t  b e -
in g  th ere, and a ll th o se  th in g s— a ll th e  fa c ts  and  
c ircu m sta n ces as th e y  are in  th e  ev id en ce  are to  

30  be ta k en  in to  co n sid era tio n  b y  you , an d  th e  q u ery  
is :  d id  h e  a c t u n d er th e  c ircu m sta n ces in  a r ea so n -
ab le  m an n er?  D id  h e  ex erc ise  rea so n a b le  care for  
h is  ow n  sa fe ty ?  T h e b u rd en  o f s a t is fy in g  y o u  as 
to  th a t  r e s ts  up on  th e  d e fen d a n t and  m u st be 
m ade ou t b y  th e  g rea ter  w e ig h t  o f  th e  ev id en ce  
or fa ir  p rep on d eran ce  o f th e  ev id en ce; and  w h en  
I  h a v e  sa id  th a t  th e  b u rd en  r e sts  e ith er  up on  th e  
p la in tiff  or d e fen d a n t I  do n o t m ean  b y  th a t  th a t  
th a t g rea ter  w e ig h t  o f th e  e v id en ce  m u st com e  
e n tir e ly  and  so le ly  b y  th e  w itn e sse s  p rod u ced  b y
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th ose  p a r ticu la r  p a r tie s , n a m ely , b y  p la in t if f  or  
d efen d an t, up on  w h ich ev er  th e  b u rd en  r e sts ;  b u t  
you  are to g e t  th e  g r e a te r  w e ig h t  o f  th e  ev id en ce , 
i f  i t  is  in  th e  case, fro m  a ll th e  ev id en ce  in  th e  
case.

I f  i t  h a s  been  sa tis f ie d  to  y o u  b y  th e  g r ea ter  
w e ig h t o f  th e  ev id en ce  th a t  th e  p la in tiff  h im se lf  
w as n e g lig e n t, th en  ev en  i f  he h a s e s ta b lish ed  
th ese  tw o o th er  th in g s  I  h a v e  sp o k en  o f, h e  is  n o t  
e n tit le d  to  a  v erd ic t. I f  h e  w a s  n e g lig e n t  an d  
th a t n eg lig e n c e  co n tr ib u ted  to  w h a t h a p p en ed  to  
h im , th en  th e  la w  d o es  n o t g iv e  him  a n y  r e l ie f  
or red ress. I f  th a t  is  th e  s itu a tio n  y o u  a rr iv e  a t, 
and w h en  a r r iv in g  a t th a t  p o in t y o u  so d ec id e , 
then a g a in  y o u r  v e r d ic t  m u st b e fo r  th e  d e fen d -
an t.

I f , h ow ever, th a t  h a s n o t b een  m ad e o u t and  
th ese  o th er  th in g s  h a v e  b een  m ad e ou t; n a m ely , 20  
n e g lig e n c e  on  th e  p a r t  o f  th e  d e fen d a n t and  th a t  
su ch  n eg lig e n c e  w a s  th e  p ro x im a te  ca u se , th en  
the p la in tiff  is  e n tit le d  to  h a v e  a  v e rd ic t , and  i f  
h e  is  th en  y o u  w il l  n eed  to  k n o w  fo r  w h a t  a  v e r -
d ic t m a y  b e  h ad  in  a  case  o f  th is  ch aracter .

I f  h e  i s  e n tit le d  to  a  v e r d ic t  h e  is  e n tit le d  to  
b e com p en sated  fo r  th e  p a in  an d  su ffer in g  and  
d is a b ility  w h ic h  h e  h a s  h a d  or en d u red , w h ich  
h e m ay  be a t th is  tim e en d u rin g , an d  w h ich  in  rea -
so n ab le  p ro b a b ility  h e  w ill  endu re in  th e  fu tu re , 3 0  
th e  bu rd en  b e in g  up on  h im  to  s a t is fy  y o u  b y  th e  
grea ter  w e ig h t  o f  th e  ev id en ce  w h a t  p a in  an d  
su ffer in g  h e  h a s  h a d , w h a t it s  in te n s ity  w a s , 
w h eth er  or n o t it  is  c o n tin u in g  and  i f  co n tin u in g , 
w h a t i t  is  a t  th e  p resen t tim e, w h a t i t s  d eg ree  
a n d  w h a t i t s  in te n s ity  are. I f  i t  i s  c o n tin u in g  i t  
i s  a lso  a. burd en  upon h im  to s a t is fy  y o u  b y  th e  
g rea ter  w e ig h t  o f  th e  ev id en ce  th a t  i t  is  reason -  
a b lv  probable th a t  it  w ill  con tin u e in to  th e  fu tu re  
a n d  a s  to  h o w  fa r  in to  th e  fu tu re  i t  w ill  con tin u e  ^
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an d  to  w h a t  d eg ree  and  in  w h a t  in te n s ity . A s  
h e m a y  h a v e  sa tis f ied  y o n  in  th a t  m an n er, i f  h e  
h a s, h e  is  e n tit le d  to  h e  co m p en sa ted .

H e  is  a lso  e n t it le d  to  b e  co m p en sa ted  fo r  lo s s  
o f earn in g s. H e  sa y s  th a t he lo s t  sev en  w eek s  
a t $29 p er  w e ek . T h e  b u rd en  is  u p on  h im  th ere , 
too , to  s a t is fy  y o u  th a t  h e  h a s  m et w ith  a  lo ss , 

10 over  w h a t  tim e i t  w ill  run, an d  th a t th a t  lo ss  is  
th e  p ro x im a te  re su lt  o f in ju r ies  and  d isa b ilit ie s  
co m in g  to  h im  b y  and  th ro u g h  th e  h a p p en in g  in  
q u estiop .

H e  is  a lso  en tit le d  to  b e co m p en sa ted  fo r  th e  
co st o f  e ffe c tin g  a  cure. S u ch  co sts  are p h y s i-
c ia n s b ills , m ed ic in es  and  th in g s  o f  th a t  ch arac-
ter . H e  sa y s  th e  p h y s ic ia n s  b ill  w a s $40, m ed i-
c in e  $6.25, and  I  th in k  an am b u lan ce serv ice  of 
$3.50. T h e  b u rd en  th ere , too , as to  a ll th ese  m a t-  

2 6  ter s  r e la t in g  to  w h a t a  v e r d ic t  m a y  b e  fo r  r e sts  
up on  th e  p la in tiff . H e  m u st s a t is fy  y o u  o f  th e  
ite m s  w ith  rea so n a b le  d e fin iten ess  a n d  b y  th e  
g rea ter  w e ig h t  o f th e  ev id en ce . I f  h e h a s , and as  
h e h a s, g en tlem en , th en  h e  is , i f  e n tit le d  to  a ver-
d ic t, e n tit le d  to a  v e rd ic t  fo r  su ch  su m  as th é  
ev id en ce  w ill  w a rra n t an d  req u ire.

I f  th e  p la in t if f  is  en tit le d  to  a  v e r d ic t  y o u  w ill  
announce th a t b y  sa y in g  th a t  y o u  find fo r  th e  
p la in tiff  and a g a in s t  th e  d e fen d a n t and a sse ss  th e  

30 p la in t if f ’s  d a m a g es a t so m u ch  m on ey , m a k in g  if  
one lu m p  sum , and  n o t se p a r a tin g  i t  in  th e  item s  
Î  h a v e  g iv e n  to  you .

I f  th e  p la in tiff  is  n o t  en tit le d  to  a  v e r d ic t  and  
th e  d e fen d a n t is , th en  y o u  w ill  an n ou n ce  th a t  b y  
sa v in s ’ th a t v o u  find for  th e  d e fen d a n t and a g a in s t  
th e  o la in tiff .

‘W ith  th a t y o u  m a y  ta k e  th e  case.

(J u r y  r e t ir e d )40
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Mr. H artp en ce: I  n o te  an ob jection  to  th o se  p o r -
tio n s  o f th e  ch a rg e  w h ere  y o n  sta te d  th a t i f  th e  
¿ury fo u n d  th e  n e g lig e n c e  com p la in ed  o f w a s es-
ta b lish ed  th en  th e  p la in tiff  is  e n tit le d  to  a  v erd ic t.
O f course, our th eo ry  is  th a t  th ere  is  n o  ev id en ce  
o f  n eg lig en ce  in  th e  ca se  th a t  w ou ld  e n tit le  th e  
p la in t if f  to a  v erd ic t, an d  th a t  a  v e rd ic t  sh ou ld  
h a v e  been  d irec ted  fo r  th e  d e fen d a n t. i q

I  n ote  an  ex cep tio n  to  th a t p a r t o f  th e  ch arge  
w h ere  yo u r  H on or  ch a rg ed  th e  ju r y  th a t  i t  w a s  
th e  d u ty  o f th e  P e n n sy lv a n ia  R a ilro a d  C om p any  
to  see  th a t  th e  cars w ere  in  rea so n a b ly  sa fe  con -
d itio n  fo r  th o se  w ho u sed  them .

F u rth er , to  th e  c o u r t’s  ch a rg e  to  th e  ju r y  th a t  
i t  w as th e ir  d u ty  to  see  th a t  reason ab le  care w a s  
ex erc ised  to d isco v er  th e  d e fec ts  in  th ese  cars so  
a s  to m ake th em  rea so n a b ly  sa fe  fo r  an d  to  p ro -
tec t th ose  w h o w o u ld  u se  th em  from  harm . 20

T he Court: Y o u  m a y  h a v e  y o u r  ex cep tio n s .
Mr. H a rtp en ce: W e  a lso  d esire  to  n o te  an  o b -

jec tio n  to  th e  rem ark  b y  cou n se l in  su m m in g  u p  
th a t  th e y  had  su ed  fo r  $5,000 d a m ages, w h ich  w e  
th in k  is  an im p rop er  rem ark  to  m a k e  to  th e  ju ry .

Mr. S im p so n : T h a t  is  n o t a  su b jec t fo r  e x c e p -
tio n  un der th e  ca se  o f  P r ice  a g a in s t  N ew  Y ork  
C entral. T h e p rop er w a y  is  to  a sk  th e  cou rt to  
d irec t th e  ju ry  to  d isreg a rd  it . H e  d id  n o t do  
th a t. H e  w a ite d  u n til I  w a s  th ro u g h  w ith o u t ^  
m a k in g  a n y  ob jection  w h en  I  w a s in  m y  su m m in g  
up, and th en  ob jected , b u t  h e  d id  n o t a sk  fo r  a n y -
th in g  e lse , and I  su b m it th a t  is  n o t a  su b ject o f  
ob jection . N o t  o n ly  th a t, b u t th ere  is  no p ro o f  
th a t m y  su m m in g  u p  w a s ta k en  dow n. T h ere  is  
n o th in g  u p on  w h ich  h e  can  a ss ig n  error.

Mr. H a rtp en ce: W ell, w ill  cou n sel fo r  p la in t if f  
s a y  th a t he d id  n o t sa y  to  th e  ju ry  th a t “ w e  h a v e  
su ed  fo r  $5,000 ’ ’ ?

Mr. S im p son : O h, no. I  w il l  a d m it th a t. 1 
h a v e  su ed  fo r  $10,000, b u t I  to ld  th em  th a t  I  su ed  40  
fo r  $5,000.
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P la in tiff-R e sp o n d e n t, /  A c tio n  a t  L a w  
v s . ( A p p e a l fro m

J o h n  B a r t o n  P a y n e , D irec to r  /  H u d so n  C ircu it  
G eneral o f  R a ilro a d s, A g e n t, V C ourt. 

D efen d a n t-A p p e lla n t. )

B R I E F  F O R  P jL A IN T IF F -R E S P O N D -
E H T

T h is is  an  a p p ea l fro m  th e H u d so n  C ircu it  
Court in  an a ctio n  com m enced  b y  th e  p la in t if f  
aga in st th e  P e n n sy lv a n ia  R a ilro a d . T h e c ircu m -
stan ces w ere  t h e s e :

T h e p la in tiff  w a s em p lo y ed  in  a  m a n u fa c tu r in g  
estab lish m en t to  w h ich  th e  d e fen d a n t h a d  d e liv e r -
ed certa in  cars on a  s id in g . I t  w a s  n e c e ssa r y  fo r  
the p la in tiff  and h is  fe llo w  w o rk ers to  op en  th e  
doors o f  th ese  ca rs an d  u n load  th e  cars. W h ile  
the p la in tiff  w a s en g a g ed  in  o p en in g  th e  d oor  o f  
a car, b ecause o f  th e  ro tten  co n d itio n  o f  th e  s id e  o f  
the car, w h ich  w a s  so  ro tten  th a t i t  h ad  d eca y ed , 
a fter  the p la in tiff  h a d  tak en  o ff  th e  c lea t o r  board  
(pp . 1 -14), w h ich  w a s  fa s te n e d  a c ro ss  th e  d oor  
and w as en d ea v o r in g  to  op en  th e  door, s ta n d in g  
on the ground , th e  ro tten  p a r t o f  th e  w ood  b e in g  
at the top  o f the door som e 5 or 10 fe e t  ab ove h is
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h ead , th e  door fe ll  fro m  it s  h in g es , b ecau se  o f  th e  
ro tten  co n d itio n  o f the w ood  (p . 23, 1. 20, e t s c q .;  
p. 26, 1. 20, e t s e q .;  p . 27, 1. 4 ) .  E v id en ce  o f d e-
fen d a n t (p . 35, 1. 10, e t s e q .) ,  and  stru ck  h im  on  
th e  h ea d  and  back and  in ju red  him .

T h e car w a s n o t a car o f th e  d e fen d a n t com p an y  
b u t had  been  in  it s  p o sse ss io n  fo r  a lo n g  tim e, 
tw o w eek s and h ad  been  th o ro u g h ly  in sp e c te d  by  
i t s  in sp e c to r  on  A u g u st  7th , 1919, d a te  o f  acci-
d en t w a s  A u g u st  21, 1919 (p . 3 7 ) . T he in sp ecto r  
did n o t see  th is  con d ition  o f th e  door or rep o rt  
the con d ition  o f th e  door, a lth o u g h  it  w a s  th e  cu s-
to m  o f  th e  ra ilro a d  i f  th ere  w ere  d e fe c t iv e  d oors  
to  h a v e  th em  rep orted . U p o n  th is  sta te  o f  fa c ts  
th e  J u d g e  a llo w ed  th e  case  to  go  to  th e 'ju r y  fo r  
th em  to  find w h eth er  it  w a s n eg lig en ce  on th e  p a r t  
o f  the d e fen d a n t to  e ith er  fa i l  to  d isco v er  the d e-
fe c t  or to  h a v e  rep a ired  i t  i f  i t  w a s d isco v ered . 
I t  is  a d m itted  th a t  th e  car w a s n o t rep o rted  by  
th e  in sp ec to r  as a d e fec tiv e  car, a lth ou gh  th a t  w a s  
th e  cu stom .

P O IN T  I  

N egligen ce.

I f  th e  ab ove fa c ts  w ere  tru e, th ere  w a s  ev id en ce  
to  go  to  th e  ju r y  a s to  th e  n eg lig en ce  o f th e  d e -
fen d a n t. T h is  is  n o t lik e  th e  ea r lie r  ca se  o f  
A n d e r so n  v . E r ie ,  39 V r ., 647, w h ere  a car h ad  
com e in to  th e  p o s se ss io n  o f  th e  d e fen d a n t com -
p a n y  fro m  an o th er  ra ilro a d  w ith o u t o p p o rtu n ity  
fo r  the. d e fen d a n t to  exam in e  it  and th e  em p lo y ee  
o f the d e fen d a n t h ad  b een  in ju red , b u t i t  i s  ra th er  
in  lin e  w ith  th e  la ter  ca se  o f  S c h w a ll v s . D . L . &

S
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W . R . R .,  92 L aw , 187; 105 A ll ., p. 193, w h ere  i t  
seem s to be held  b y  in feren ce  th a t i f  th e  car h ad  
been in the p o sse ss io n  o f th e  d e fen d a n t a sufficient 
len gth  o f tim e fo r  i t  to  h a v e  d isco v ered  th e  d e-
fec t, it  w ou ld  h ave been  n eg lig en ce  or cou ld  h a v e  
been- so esteem ed  b y  a ju ry .

In  the in s ta n t case , th e  ca r  h ad  been  in  th e  
p o ssess io n  o f th e  d e fen d a n t fo r  tw o  w eek s w ith -
out the d e fec t h a v in g  been  d isco v ered . I t  had  
been in sp ected  b y  an  in sp ecto r  o f  th e  d e fen d a n t  
(p. 3 7 ), an d  he did  n o t rep o rt th e  car i f  h e  d id  
d iscover  th e  d efect. U n d er  th e se  c ircu m sta n ces  
it  w as fo r  th e  ju r y  to  sa y  w h eth er  n e g lig e n c e  e x -
isted  on th e  p a r t o f  th e  d efen d an t.

I f  it  is  con ten d ed  th a t it  w a s  no d u ty  o f  the  
defendant to rep a ir  th e  ca r  b eca u se  it  w a s  a re -
fr ig era to r  car w ith  p er ish a b le  goo d s, th en  it  w a s  
their du ty  to  p u t a n o tice  or w a rn in g  o f  som e k ind  
on it  b efore  it  w a s u n load ed  (se e  p. 34, 11. 10 to  
20).

The ~ d efen d an t is  c er ta in ly  b ou nd  to  u se  r e a -
sonable care to  m ake such a cu rso ry  ex a m in a tio n  
as w ou ld  d isc lo se  th e  d e fec t u n d er th e  ca se  o f  
A n d erso n  v . E r ie ,  b e fo re  cited .

The ju ry  h ad  a  r ig h t to  sa y  w h eth er  such  cu r-
sory  exam in ation  i f  m ade, w ou ld  n o t h a v e  d is -
closed  the ro tten  con d ition  o f the door w h ich  w a s  
so ap p aren t to  e v ery  one w ho testified , th u s sh o w -
in g  the insufficiency o f th e  in sp ectio n .
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P O IN T  II

Contributory negligence of the plaintiff.

T h e p la in tiff  w a s  n o t g u ilty  o f  lack  o f  r ea so n -
able care. I t  w a s  p ro v ed  th a t ca rs  freq u en tly  
cam e in  w h ere  th e  fa s te n in g s  w ere  b ad  so th a t the  
door w ou ld  n o t c lo se , n a iled  u p  w ith  b oard s. T he  
m ere fa c t  th a t a  b oard  w a s  a c ro ss  th e  door did  
n o t ch arge  th e  p la in tiff  w ith  n o tice  th a t  th e  w ood  
w a s  so  ro tten  th a t  th e  d oor w o u ld  fa ll  on  him . 
I t  m er e ly  ch a rg ed  h im  w ith  k n o w led g e  th a t  the  
fa s te n in g  w a s  ou t o f  ord er and th a t  th e  door  
w o u ld  n o t s ta y  lock ed  u n le ss  n a iled  u p , b eca u se  it  
w a s te s tif ie d  th a t it  w a s  th e  com m on cu stom  to  
so  n a il th e  d oors. I t  w a s  th e re fo re  fo r  th e  ju r y  to  
sa y , n o t fo r  th e  C ourt, w h eth er  or n o t th e  m ere  
se e in g  o f  th e  c lea t a cro ss  th e  door p u t th e  p la in -
t i f f  in  a p o s it io n  w h ere  it  w a s  n eg lig en ce  in  him  
to  rem ove  th e  c le a t ; a lth o u g h  th e  p r o o f w a s  th a t  
i t  w a s  th e  g en era l cu stom  to  rem ove  such  c le a ts  on  
th e  th eo ry  th a t  th e  d oor w a s  in  g o o d  con d ition  
(p p . 1 to  14; p. 15, p. 1 6 ).

P la in t if f  th e re fo re  in s is ts  th a t th e  tr ia l below  
w a s w ith o u t error  an d  th a t th e  v erd ic t  sh ou ld  be 
affirm ed.

R e sp e c tfu lly  su b m itted ,

A L E X . S IM P S O N , 
A tto r n e y  fo r  P la in tiff-R esp o n d en t.
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J o h n  B a r t o n  P a y n e , Director 
General of Railroads, Agent, 

Defendant-Appellant.

t

10

BRIEF FOR DEFENDANT-APPELLANT. 20 

Statement of Facts.

M ich ael Griffin, th e  p la in t if f  in  th is  case , a t  the  
tim e o f th e  a cc id en t h e r e in a fte r  r e fe r r e d  to , w a s  
an em p loyee  o f th e  M erch an ts R e fr ig e r a t in g  
C om pany w h o se  w a reh o u se  an d  d e liv e r y  track  a d -
jo in  the r ig h t-o f-w a y  o f  T h e P e n n sy lv a n ia  R a il-
road C om pany a t  S econ d  and  W arren  S tr e e ts , 
J e r se y  C ity , N e w  J e r se y . 30

P la in t if f  w as em p loyed  a s a  la b o rer  an d  h is  
d u ties in c lu d ed  th e  u n lo a d in g  o f  cars co n sig n ed  
to  h is  em p lo y er  and  d e liv ered  to  i t  on  th e  d e liv -
ery  track  a b o v e  m en tion ed .

D u rin g  th e  m on th  o f  O ctober, 1919, th ere  w a s  
sh ip p ed  fro m  R ichm ond , V ir g in ia , a  ca r lo a d  o f  
p er ish ab le  fr e ig h t  co n sig n ed  to  th e  M erch an ts  
R e fr ig er a tin g  C om pany. T h e la d in g  w a s load ed  
in to  a  r e fr ig e r a to r  car o f  th e  C. O. C. & S t. L . R . R .
Co. num bered  84617 and w a s d u ly  tra n sp o rted  b y  ^0
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defendant to Jersey 'City and delivered to the 
consignee.

T h is  car cam e in to  the p o s se ss io n  o f  th e  D i-
rec to r  G en era l o f  R a ilro a d s  o p e r a tin g  th e  P e n n -
sy lv a n ia  R a ilro a d , E a ste r n  L in es , ( th e  o n ly  d e-
fen d a n t in  th e  c a se )  a t  E d g em o re , D e la w a re .

T h e  d e liv e r y  track  ab ove re ferred 1 to  i s  on  th e  
N o rth  s id e  o f  th e  w a reh o u se  o f  p la in t if f ’s em -
p lo y er . A f te r  th e  car  h a d  b een  d e liv e re d  on  th is  

10 track , th e  p la in tiff  and a  fe llo w  em p lo y ee  p ro ceed -
ed  to  op en  the d oors o f  th e  ca r  in  ord er  to  u n load  
it . T h e  d o o r  on  th e  N o r th  sid e  o f  th e  car , i. e., the  
s id e  o p p o site  th e  d e liv e r y  p la tfo r m  o f  th e  R e fr ig -
e r a tin g  C om pany, w a s op en ed  b y  p la in t if f  w ho  
w alk ed  fro m  th e  p la tfo r m  arou n d  th e  end  o f  the  
car  fo r  th a t  p u rp o se . W h en  h e  rea ch ed  th e  door, 
h e  fo u n d  i t  secu red  b y  a  w o o d en  c lea t, an  inch  
th ick  b y  se v en  in ch es w id e  and  se v e n  f e e t  lo n g , as 
w ell a s  b y  th e  cu sto m a r p  lock s an d  se a ls . T he  

20  c lea t w a s  n a iled  a cro ss th e  door and to  th e  h in ge  
p o sts  on  each  sid e . P la in t if f  knocked  th is  c lea t o ff  
w ith  an  a x e  and th en  p ro ceed ed  to  op en  th e  d oor  
w h ich  is  acco m p lish ed  b y  r a is in g  an  ir o n  le v e r  to  
a  h o r izo n ta l p o s it io n  an d  th en  r e le a s in g  th e  locks 
b y  tu r n in g  th e  lev e r  to  th e  le f t  a s  th e  op era to r  
fa ce s  th e  door. T h e  d oor  in  q u estio n  is  a  double  
door, th e  tw o  h a lv e s  o p en in g  ou t fro m  th e  cen tre . 
T h e  r ig h t  h a n d  h a lf  o f  th e  d oor op en s f ir s t  w h en  
th e  le v e r  is  tu r n e d  a s  d escrib ed . P la in t if f  w en t  

30  th ro u g h  th is  o p era tio n  and w h en  th e  le v e r  had  
b een  p u sh ed  to  th e  le f t  and th e  lock  r e lea sed , a  
fe llo w  e m p lo y ee  sh o u ted  to  h im  th a t  th e  d o o r  w as  
fa llin g . P la in t if f  a ttem p ted  to  ju m p  c lea r , but 
b e in g  im m ed ia te ly  in  fr o n t o f  th e  r ig h t h a lf  o f  th e  
door, h e  c o u ld  n o t g e t  e n tir e ly  o u t o f  th e  w a y , and  
th e  door, w e ig h in g  so m e sev en  h u n d red  p ou n d s, 
f e l l  p a r t ly  u p o n  h im , ca u sin g  th e  in ju r ie s  fo r  
w h ich  th is  su it  is  b rou gh t.

The defect, if  any, which caused the door to fall, 
40 if it did, has not been disclosed by the testimony,
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nor does i t  ap p ea r  w h eth er  the d o o r  fe ll  w h en  the  
un lock in g o p era tio n  w as ju s t  com p leted  o r  a f te r  
p la in tiff h ad  a ttem p ted  to  p u ll th e  d oor open. 
T here is  som e ev id en ce , in  th e  cro ss-ex a m in a tio n  
o f a  w itn e ss  fo r  d efen d a n t, to  th e  e ffe c t  th a t  the  
door h in g e  p o st w a s  ro tted , h u t n o  ev id en ce  th a t  
the ro tted  p a r t  w a s  a p p a ren t on  in sp e c tio n  b e fo re  
th e  door w as op en ed , n o r  th a t  th e  h in g e  p o s t  h ad  
rotted  sufficiently  to  a llo w  th e  d oor  to  fa l l  o f  it s  
ow n w eig h t.

T h e ca r  had  b een  in sp e c te d  b y  d e fen d a n t at 
E d gem ore, D e la w a re , and a t J e r s e y  C ity . N o  d e-
fec ts  w ere  d iscovered .

T he ju r y  retu rn ed  a  v e r d ic t  in  fa v o r  o f  p la in -
t iff  fo r  $1750.

T h e r e fu sa l o f  th e  tr ia l ju d g e  to  g ra n t d e fen d -
a n t ’s  m otion  fo r  a  n on  su it  and  to  d ir ec t a  v e r d ic t  
in  fa v o r  o f d e fen d a n t are a lle g ed  as error.

ARGUMENT

Plaintiff did not show what the defect was that 
caused the door to fall.

In  the ca se  o f  J o s e p h  S tr y c z e k  v . T h e  P e n n s y l-
va n ia  R a ilr o a d  C o m p a n y , a n  u n rep o rted  c a se  in  
th e  F ed er a l D is tr ic t  C ourt fo r  th e  D is tr ic t  o f  N e w  
J  ersey , a cop y  o f  the o p in io n  th ere in  a p p ea r in g  a t  
th e  end o f  th is  b r ie f, p la in tiff  w a s in ju red  b y  the  
fa llin g  o f the boom  o f  a  d errick  d u e to  the. fa c t  th a t  
one or m ore  o f  th e  b o lts , w h ich  a tta ch  th e  lo w er  
eye-beam  to  th e  m a st, cam e out. T h is  in  tu rn  p e r -
m itted  th e  eye-b eam  to  b reak  and th e  p in , w h ich  
held  th e  boom , to  becom e d is lo d g ed , and, co n se -
quently, to  a llo w  th e  boom  t o  fa ll. T h ere  w a s  
n oth in g  in  th e  ev id en ce  to  sh o w  w h y  th e  b o lt  
cam e ou t or  w h eth er  i t  w a s  brok en  o r  m er e ly  
becam e u n fa sten ed . T h e  o n ly  ev id en ce  as to  the  
cause o f  the accid en t w a s  th a t  a fter w a r d  one o f

10

20

30

40
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th e  b o lts  w a s o u t and tw o o f the b o lts  w ere  bent. 
T h e co u rt h e ld  th a t  i f  th e  b o lt  broke, i t  w a s v e r y  
d o u b tfu l in d eed  w h eth er  i t  w ou ld  h a v e  b een  p o s -
sib le  to  d isco v e r  th e  d e fec t, i f  any, w h ich  ca u sed  
i t  to  b reak  b y  th e  e x er c ise  o f  a n y  rea so n a b le  in -
sp ectio n , an d  th a t  b e f  o re  th e  p la in tif f  w a s  e n tit le d  
to  h a v e  h is case  s u b m it te d  to  th e  ju r y ,  th ere  sh ou ld  
h a v e  b een  som e ev id en ce  to  sh ow  w h eth er  or  n o i  
th e  b o lt, w h ich  a tta ch ed  th e  eye-b eam  to  th e  m ast, 

10 s im p ly  cam e ou t o w in g  to  th e  n u t com in g  o ff or 
w h eth er  i t  broke, e t c .; and fu r th er , som e ev id en ce  
as to  w h eth er  or n o t th a t d e fec t cou ld  h a v e  been  
d isco v ered  b y  reaso n a b le  in sp ectio n . T h e court 
fu r th e r  h e ld  th a t  as th e  b u rd en  w a s on th e  p la in -
t if f  to  sh ow  n eg lig en ce  on  th e  p a r t o f  th e  d e fe n d -
a n t and  as one o f  th e  e lem en ts o f n eg lig e n c e  w a s  
th e  fa c t  th a t th e  d e fe c t  cou ld  h a v e  been  d isc o v e re d  
b y  rea so n a b le  ca re  a n d  in sp e c tio n , i t  fo llo w s  th a t  
th e  p la in t i f f  w a s  u n d e r  a  d u ty  to  sh o w  th e  la t te r  
b e fo re  h e cou ld  r e c o v e r ;  and co n seq u en tly , as 
th ere  w a s  no ev id en ce  fro m  w h ich  i t  could  be a s-
c er ta in ed  w h eth er  or n o t an  in sp e c tio n  w ou ld  h ave  
rev ea led  th e  d e fec t, th e  case  sh ou ld  n o t h a v e  been  
su b m itted  to  th e  ju ry . T h e court c ited  th e  fo llo w -
in g  ca ses as a u th o r ity  fo r  th e  p r in c ip le  th a t  in  th e  
ab sen ce  o f ev id en ce  th a t reason ab le  care and in -
sp ec tio n  w ou ld  h a v e  d isc lo sed  th e  d e fec t, th e  m ere  
fa ilu re  to  in sp e c t  w o u ld  n o t w a rra n t h o ld in g  th e  
m a ste r  lia b le  : S ta s s e t t  v . T a y lo r  I r o n  & S te e l  Go., 

30 82 N . J . L ., 631, 632; A t z  v . M a n u fa c tu r in g  C o., 59
N . J . L . 41, 42 ; E le c tr ic  Co. v . K e l ly ,  57 1ST. J . L . 
100, 103; S o u th e rn  R y .  C o. v .  D e r r ,  240 F ed . 72, 
75; 26 C yc 1139; C o p p e r  Co. v .  R io rd a n ,  220 F ed . 
584, 590.

In  th e  case  a t b ar  th e re  is  no ev id en ce  in  p la in -
t i f f ’s c a se  th a t  a  d e fec t e x is ted  or th a t  reason ab le  
in sp e c tio n  on  th e  p a r t o f  d e fen d a n t w ould  
h a v e  rev e a le d  th e  d e fec t, i f  th ere  w ere  any.

I t  i s  su b m itted  th a t  u n d er  th e  r u le  la id  dow n in  
40  th e  S try czek  c a se  and th e  a u th o r itie s  c ite d  th ere in
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th e  tr ia l ju d g e  sh ou ld  h ave  g ra n ted  d e fe n d a n t’s 
m otion  fo r  a  n on  su it on  th e  g ro u n d  th a t p la in -
t i f f ’s p r im a  fa c ie  ca se  h ad  n o t  b een  m ad e out. In  
ord er to  e s ta b lish  h is  p r im a  fa c ie  case , i t  w a s  
n ecessa ry  fo r  p la in t if f  to  sh ow  th a t  th e  d e fe c t  e x -
is te d  and  th a t  i t  cou ld  h a v e  b een  d isc lo se d  b y  a  
reason able in sp ectio n . P la in t if f  fa ile d  d o u b ly  fo r  
n eith er  o f  th e se  e s se n t ia l  e lem en ts  o f  th e  n e g li-
gence a lleg ed  w e r e  show n.

I t  is  fu r th e r  su b m itted  th a t th e  tr ia l  ju d g e  
should h a v e  g ra n ted  d e fe n d a n t’s m o tio n  to  d i-
rect a v erd ic t  in  fa v o r  o f  d e fen d a n t a t th e  c lo se  
of th e  case, in asm u ch  as i t  a p p ea red  th a t, n o t-
w ith sta n d in g  p la in t if f ’s fa ilu r e  a s  in d ica ted , d e -
fen d a n t h a d  m ade a rea so n a b le  in sp e c tio n  o f  the  
ca r  and such  in sp e c tio n  d id  n o t d isc lo se  a d e fec t.

F u rth erm ore  i t  i s  su b m itted  th a t  th e  con trib u -
to ry  n eg lig en ce  o f  th e  p la in t if f  i s  so  m ark ed  th a t  
th e  tr ia l ju d g e  com m itted  erro r  in  n o t g r a n tin g  a  
non su it  or d ir ec tin g  a  v e rd ic t  in  fa v o r  o f  d e -
fen dan t. P la in t if f  w as accu sto m ed  to  op en  d oors  
sim ilar  to  th e  on e  in  q u estio n . T h e1 le v e r  b y  
w hich the d oor is  un lock ed , is  in  th e  cen tre  b e-
tw een  the tw o d oors and  is  o p era ted  b y  tu rn in g  
it  to the le ft , i. e., a w a y  fro m  th e  door w h ich  fe ll  
on p la in tiff . T he n a tu ra l p o s it io n  in  o p era tin g  
th is  lev er , a s  th e  ev id en ce  sh ow s, is  to  sta n d  in  
fro n t o f  th e  le f t  d o o r  an d  p u ll th e  le v e r  arou n d  
w ith  the r ig h t h an d . T h is  seem s to  be a  n e c e ssa r y  
p reca u tio n  fo r  th e  fo llo w in g  ob v iou s r e a s o n s : 
th e  r ig h t door, w h ich  op en s first, m ig h t h a v e  p r e s -
sure a g a in s t  i t  and  sw in g  o u t f o r c ib ly ; p a r t  o f  th e  
lad in g  o f  th e  car  m ig h t h a v e  sh ifte d  in  tr a n s it  so  
th a t i t  w ou ld  fa ll  out o f  th e  c a r  u p on  th e  d oor  
b ein g  opened. P la in t i f f ’s ex p er ien ce  sh ou ld  h a v e  
caused h im  t o  a p p rec ia te  th is . H o w ev er , p la in tiff , 
in  op en in g  th e  door, s to o d  d ir e c t ly  in  fr o n t o f  i t ; 
so close, in d eed , th a t  h e  w a s  u n a b le  to  ju m p  c lea r  
w h en  h is  fe llo w  w ork er  sh ou ted  to  h im  th a t  the 
door w a s fa llin g .

10
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I t  i s  su b m itted  th a t  th is  m a n n er  o f o p en in g  a 
d oor  o f a  lo a d ed  r e fr ig e r a to r  ca r  i s  c a r e le ss , and  
th a t  p la in tiff , in  so  d o in g , d id  n o t  h a v e  p r o p e r  r e -
g a r d  fo r  h is  ow n  sa fe ty , and  th ereb y  n e g lig e n tly  
co n tr ib u ted  to  h is  in ju r ie s .

For these reasons it is  respectfully urged that 
the verdict in favor of plaintiff in this case be set 
aside and a new trial granted.

10
W A L L , H A IG H T , C A R E Y  & H A R T P E N O E , 

A t to r n e y s  f o r  a n d  o f  C o u n se l w ith  
D e fe n d a n t-A p p e lla n t.

E u g e n e  H . V e e d e n b u k g h ,
O f C ou n sel.
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Opinion.

U N I T E D  S T A T E S  D IS T R IC T  C O U R T  

Dist r ic t  o f  Ne w  J e r se y .
-\

Jo se ph  St r y c z e k ,
P la in tif f .

v s.
Action at Law

>■
M e m o r a n d u m

10

Pe nnsy l v a nia  Rail r o ad Co mpa ny
D e fe n d a n t.

On rule to show cause why the verdict rendered 
in favor of the plaintiff should not be set aside, 
and new trial granted.

20
Da nie l  D . Lo eb and Fr a nk  IIa r de nbr o o k , for 

P la in tiff ,

V r e d e n b u r g h , Wa l l  & Ca r e y , fo r  D e fen d a n t.

Ha ig h t , D is tr ic t  J u d g e .

A more caref ul examination of the law than was 
possible during the course of the trial of this, case, 
and a critical scrutiny of the testimony, con- 30 
vinces me that the defendant’s motion for a non-
suit, or at any rate, its motion for the direction of 
a verdict in its favor, should have been granted.
It seems to be entirely well settled that, as between 
master and servant, when it is sought to visit lia-
b ility  on  th e  fo rm er  fo r  in ju r ie s  r ec e iv ed  b y  th e  
latter, based upon the master’s failure to dis-
charge his duty in respect to inspection and repair 
of the machinery, tools or appliances with which, 
or th e  p lace  in  w h ich  th e  se rv a n t w a s  w ork in g , i t  4U



8

m ust app ear that reasonable care in  in sp ection  
w ould  have d isclosed  the detect, and that, in  the  
absence of such evidence, the m ere fa ilu re  to in -
sp ect w ill not w arran t h o ld in g  the m aster  liab le. 
S ta s s e t t  vs. T a y lo r  Iro n  S te e l Co-, 82 N . J . Law , 
631, 632 (C t. E . & A . ) ; A tz  v s . M a n u fa ctu rin g  Co., 
59 N . J . L aw , 41, 43 (S u p rem e C o u r t) ; E le c tr ic  Co. 
v s. K e lly ,  57 N . J . L aw , 100, 103, (iSuprem e 
C o u r t) ; S o u th ern  R a ilw a y  Co. v s. D e rr ,  240 F ed . 

10 73, 75, (C. C. A . 6th C ir .) ; (a  case cited  by p la in -
t if f)  ; 26 Cyc. 1139, and ca ses cited. Such, a lso , is  
th e  n ecessa ry  conclusion  to  be draw n from  the re -
m arks o f J u d g e  G ilbert in  C o o p er  Co. v s . R ea rd o n , 
220 F ed . 584, 590 (C. C. A . 9th C ir .), w hich is  a lso  a 
case cited  b y  counsel fo r  the p la in tiff. Of course, 
th is  ru le is  the n ecessa ry  outgrow th  o f the fu n -
dam ental rule th a t the m aster  is  required  to  exer-
c ise  on ly  reason able care  to  have the app lian ces  
w ith  w hich, or the p laces in  w hich  the serv a n t is  

20 required  to work, reason ab ly  sa fe . I f  a d e fec t in 
e ith er  app lian ces or place cou ld  not be d iscovered  
b y  the exercise  o f  reason able care, then  a fa ilu re  
to have d iscovered  a d efect and to have rep aired  
the sam e could not be sa id  to be due to a  fa ilu re  to  
exercise  reason able care to have the app liance and  
place reason ab ly  sa fe . The p la in tiff in th is  case  
w as, how ever, not an em p loyee o f the d efen dan t, 
but an em ployee o f a  concern w hich h ad  a  contract 
w ith  the d efen d an t to  do fo r  it  certa in  w ork, in  

3Q w hich the p la in tiff  w as actu a lly  en gaged  at the  
tim e h e  received  h is in ju ries . The p la in tiff  w as, 
th erefore , an in v itee  or licen see  ’(m ore than  a  bare  
licen see) o f the d efen dan t, and th e la tter  w as un-
der an ob ligation  to exercise  tow ard s him , as re-
sp ects the p lace in  w hich  he w as required  to work, 
the sam e degree  o f  care as he w ould  have been re-
quired  to  exercise  i f  the p la in tiff  had been  one of 
i t s  servan ts. S ee  R ich m on d , etc . R . R . v s . E llio tt ,  
149 U . S . 266. H en ce, b efo re  th e p la in tif f  w a s  en- 

40 t i t le d  to  re c o v e r  f o r  h is in ju r ie s , th e re  should



have been- som e eviden ce  to d em o n stra te  th a t the  
d efect in the d err ick , w hich  a d m itte d ly  w a s  the  
cause o f the acciden t, could h ave  been d isco v ered  
b y  the exercise  o f rea so n a b le  ca re  on th e p a r t  o f  
the d e fe n d a n t. The accident w as due to the fact  
that one or m ore o f the h o lts w hich  attach ed  the  
lower eye-beam  to  th e m ast, cam e out. T h is, in  
turn, p erm itted  the eye-holt to  drop out and the  
pin, which held the boom , to  becom e d islod ged , 
and consequently  to a llo w  the block and  10 
fa lls  and the boom  to fa ll. I  cannot find a n y th in g  
in  th e eviden ce to sh ow  w h y  the bo lt cam e ou t, or, 
fo r  th a t m a tte r , w h e th er  i t  w a s  b roken  o r  m e re ly  
becam e u n fa s ten ed . T h e on ly  person  who te s t i-
fied on th is p o in t w as the cap ta in  o f the 'boat. H is  
testim on y w as to the effect th a t he w ent a lo ft a fter  
the accident, and saw  one o f  the b o lts w hich a t-
tached the low er eye-beam  to the m ast “  cut and  
two o f the b o lts b e n t.”  T h ese b o lts w ere about 
one and a quarter inches thick and about tw elve  
inches long, and w ent through the m ast, app ar-
ently being fa sten ed  on the other side o f the m ast  
by a  nut, a lthough the evidence is  n ot c lear  as to  
that. The cap ta in  testified  th at he had “ looked  
o v er”  th is p art o f the boat and derrick  about 
eight days before the accident, but he m ade no  
further exam in ation  or tests , w ith  a w rench or  
otherw ise. I f  th e  b o lt broke, i t  is  v e r y  d o u b tfu l  
in deed  w h e th er  i t  w ou ld  h ave  been p o ss ib le  to  h ave  
discovered, the d e fec t th ere in  w h ich  cau sed  i t  to  30 
break, b y  the exerc ise  o f an y  reason ab le  in sp ec -
tion. The derrick had been tested  to l if t  som e ten  
tons, and had been  used  on the v e ry  d ay  o f  the  
accident to lif t  a  load  o f  a p p rox im ate ly  that 
weight. I f , on the o ther hand, the bo lt cam e out 
because a ‘nut becam e unscrew ed, it  m ig h t verv  
readily be th a t a  reasonable in sp ectio n  w ould  have  
discovered th a t condition, and that the in spection  
which the captain  m ade b efore  the accident w as  
consequently inadequate, w hen it  is  consid ered  40
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h ow  ob v iou s w a s th e  d a n g er  to  w h ich  th o se  w ork -
in g  u n d er  th e  beam , w ere  ex p o sed  i f  th ere  w a s an y  
d e fe c t  su ch  as th a t. O n th e  o th er  h an d , i t  m a y  be  
th a t  th e  n u t w o u ld  h a v e  becom e lo o sen ed  fro m  the  
b o lt, su ch  a  sh o r t tim e  b e fo re  th e  accid en t, th a t  
r ea so n a b ly  fre q u e n t in sp ec tio n s  w ou ld  n o t h a v e  
d isco v ered  it . I t  s e e m s  e n t ir e ly  c lea r , th e r e fo r  th a t  
b e fo re  th e  p la in tif f  w a s  en titled / to  h a v e  h is  case  
s u b m itte d  to  th e  ju r y ,  th a t th e r e  sh o u ld  h a v e  been  

^  so m e  e v id e n c e  to  sh o w  w h e th e r  o r  n o t th e  b o lt  
w h ich  a tta c h e d  th e  ey e -b e a m  to  th e  m a s t  s im p ly  
cam e ou t, o w in g  to  th e  n u t com in g  off, o r  w h e th e r  
i t  b ro k e , e tc .;  amd fu r th e r ,  so m e  e v id e n c e  a s  to  
w h e th e r  o r n o t th a t  d e fe c t cou ld  h a ve  been  d is c o v -
e re d  b y  rea so n a b le  in sp e c tio n .  I f  i t  cou ld  h a v e , 
th e  ju r y  w ou ld  be a t lib er ty  to  d eterm in e  w h eth er  
or n o t th e  in sp e c tio n  w h ich  w a s  m ad e w a s ad e-
q u ate  to  d isch a rg e  th e  d u ty  w h ich  th e  d e fen d a n t  
ow ed  to  th e  p la in tiff . O f cou rse, a s  th e  b u rd en  w as  

20 on th e  p la in t if f  to  sh ow  n eg lig e n c e  on  th e  p a r t o f  
th e  d e fen d a n t, and  as one o f th e  e lem en ts o f  n e g li-
gen ce  w as th e  fa c t  th a t  th e  d e fec t  could h a v e  been  
d isco v ered  b y  rea so n a b le  care  and  in sp ec tio n , it  
fo llo w s th a t  th e  p la in tiff  w a s u n d er  a  d u ty  to  show  
th e  la tte r  b e fo re  h e  co u ld  recover . C on seq u en tly , 
a s  th ere  is  no ev id en ce  fro m  w h ich  it  cou ld  be a s -
cer ta in ed  w h eth er  or n o t an  in sp e c tio n  w ou ld  h a v e  
r ev ea led  th e  d e fec t, th e  case  sh ou ld  n o t h a v e  been  
su b m itted  to  th e  ju ry . I t  fo llo w s, th ere fo re , th a t  

30 th e  v e rd ic t  sh ou ld  b e  se t  a s id e  and a  n ew  tr ia l  
g ra n ted . I t  is  p ro p er  to  ob serv e  in  a d d itio n  th a t  
u p on  a  n ew  tr ia l th e  p la in t if f  sh ou ld  add uce m ore  
sa t is fa c to r y  ev id en ce  th a n  h e d id  a t  th e  la s t  tr ia l as  
to  th e  re la tio n sh ip  w h ich  h e  b ore  to w a rd s th e  d e-
fen d a n t a t th e  tim e  h e  rece iv ed  h is  in ju r ie s .

T H O M A S  G. H A IG H T ,
J u d g e .

40
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U n it e d  S t a t e s  o f  A me b i c  a ,  \

Dis t r ic t  of  N e w  J e r s e y . \

I, Georg e  T. Cr a n me r , C lerk o f th e  D is tr ic t  
Court o f  th e  U n ited  S ta te s  o f A m erica , fo r  th e  
D istr ic t  o f  N ew  J e r se y , in  th e  T h ird  C ircu it, do  
hereby c e r tify  th e  fo r e g o in g  to  be a  tru e  c o p y  o f  
the o r ig in a l m em oran d u m  on file , and  n ow  rem a in -
in g  am ong the record s o f  th e  sa id  C ou rt, in  m y
office. 20

I n  T e s t i mo n y  W h e r e o f , I  h a v e  h ereu n to
su b scrib ed  m y  name! an d  a ffix ed  th e  

[Se a l ] S e a l o f th e  sa id  C ou rt, a t T ren to n , in  
sa id  D is tr ic t , th is  N in th  d a y  o f  A u g u st , 
n in eteen  h u n d red  and  e ig h teen .

G E O R G E  T. C R A N M E R ,
C le rk  D is tr ic t  C o u r t, U . S . 

by R . S . C h e v r ie r , 
D e p u ti j•
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