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APPELLATE DECISIONS .... cr .. EMENCICH v~ MA'N.ALAPAN 
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Ve 

on· App(sal 

CONCIJ USIONS 
AND .. 

·Township Comm:f,, ttee of the Tow:nsh:i.p 
of Manala.pan§J 

ORDER 

B.espondent© 
~ ~ - - - - ~ ~ - - = - ~ - - ~ = = - -

· Harry Sagotsky~ Esq~ ~ Attorney for Appellant; fl 
Samuel 80 Sagotsky.:9' Esq.,, Attorney .for Re$ponden't Township 

Committee of Mana.la.pan Tcn~rnship" 

BY THE DIRECTOR~ -

11ae Hea1~er has filed the following H.eport herein: 

"The appellant, Jul:L1ls .Cleme:nc:lch,, applied to 'the respondent 
Townshj~P Cammi t;tee of Manalapan (hereina.fte:r. · :r.~esponclen.t) on the 11th 
day of January, 1962 ,, for the issuance of a plenary retail d.istri bution 
license for premis·es· located at Highwa.y l\b~ 9 in the Township of 
Manalapan a ~"'hree other applica.tions were Si!T-ila:rly filed by Mrs" 
Thomas J. Maloney~ George and. Catherine Nicholas and Eugene Gentile~,:· 
and all appl:tcar.rts complied with the statutory pre:t·equ:tsi tes prior to 
the --date of the hearing thereon 011. Janua:ry 25,. 1962" · 

HThese appli 1ca.tior~s were discuss~:;d by the Mayor and a com ..... 
mitteeman at the heari.ng 9 and by all three Committeemen. of the 
respondent in e:rt.£~cu:t:tve session~ O:ne of' the com.mi tteemen then· 
absented himself from the meeting an.d a. further discussion was had~ 
No formal action was taken on any of these appli·ca:tions, nor was 
any resolution offered wltb. respect thereto·!) Th~ only resolution 
passed by respondent on thls date was to the effect that the cer.­
tified checks of $.300 ea.ch be returned to the four applicantsj) 
and this was· accord:lngly done~ ·The other three applicants accepted 
their checks whlch were submitted with their applications» but the 
appellant refused to accept the return of his checlc~ 

· "The pet.1 'tion of appeal :filed herein urges ~reversal of 
respondent vs a.ction (s:tc) or what. is. really mea.ritsi 1 ts inaction, 
tor t~he reasons wh:ic?h may be . summarized. as follows s 

(1) That Committeeman Ja.mes Sobe(~hko part;ic:tpated. at the 
meeting of' Jantm1~y 25 :v 1962, and_, more particularly$ 
with respet~t to appellant o s applieation~ although the 
said Jarne·s Sobechko was an ·officer and stockholder :i.n 
Mainbrook Tavern Inco~ which is licensed by ths 
Township of Manaiapa.nG Thus, any.action taken by the 
respondent wlth respect to these applicatlons was ips.,0 
1:..~.Q.!s illegal· and of no effect. 

(2) That the Mayor, by permitting Committeeman Sobechko 
·to so participate, demonstrated a measure of arbi tra.1-ey 
behavio1~, which should have eliminated him from parti­
cipating in consideration of thi.s appltcation and, 
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{'.'3) ~rha.t;$ because James Sobech!td did participate in this 
ma;~:/l~(0:r~ !:'E.~::ta.t.ing to the is~fuance of a plenary retail 
. d.:tfrtJ:l lm.tton li.cense, notwithstanding his interest 
~~n ~~ t~:tm:Llr;.'.l' li.certse and an injunction by the 
Di~ector of ~the Division Qf Alcoholic Beverage 
()Q~:1t1v1"Jl "to 1;efrain from suglJ.. p;articipa tion, in 
lette~s sent to the respo~d~rit and in an order 
d.~\t(1°5 f) 1~ptem.ber 20, 1961, therefore~ this matter 
~~hol1.ld. b~;; d:tsposed of entirely £,.~ D.Q.Y.Q. by this 
Division on appeal~ 

(A} 8:b1e~,:; r~H::;ponclent repas,sed an ordinance to cure the 
taJu:xG of ~J.lega.li ty of the existing ordinances as 
i.;l~~tt-1!J'mln(~d hy the order of the Director. of this 
Div·ls:Lon o:n September 20, 1961.9 such action thereby 
~;:r(S?l1·\~(~)c·l a fjtrong inferenc,e that there is a necessity 
fetX' th1~i ls~rue of a plenary retail' distribution license 
:tn. :i~~.annlap:0.:n ~:ownship C) .Appellant fur:ther suggests 
·that the fB.Ct that so many .petitions were filed in his 
f~2'rvo~t) ra:L;;;·;;es ~a strong presumption in .favor· of Julius 
Cl~nw.~:1.J.eJ.e1"1 that he should have been awarded the plenary 

· £~~~·;~~81.11 d:li~rl~rt bution license in Manalapan ·Township 
(0'1nn" ·(.he ath<a:r three applications filed)'$ 

( &)"} :rt1:s1,.t. theJ.'\9 wa.s no resolution offered or ·seconded for 
·~ t t 

.. ~~lu?: :isr.~n1v.rn~f1 C(f said license, al tho"ugh a valid brdi-
n.t:U'.';i.(~:~: T~nls ln. e~:istence (this appears to be the fact 
£s1.:0,d e~h:.i~.r~1:;? :Lnconsistent with the prio.r statement 
cc:r11.t8o:U;.~.<:;;{\ :Ln paragraph 10 of the petition 9f appeal 
to 'th'-2'.i ,3ff~ct that respondent 'denied' the appli-cation 

appellarrt for such license)e . 

~f~bJ;) t~.ct:tcn·:n. of the respondent was w tainted with inten­
t:lonal s,:;:1d w:tllfui illegali'ty ~ t t was arbitrary, 
l~X1 1ju:.t~t~U':l.abl,a ~ unreasonable~ whimsical, pre:judicial, 
biasBd a:nd poll ticalj arid was done wi.thout reasonable 
b~:J.;~d s :for use of discretion or sound judgment'·· 

(7) ~~h!~,t t.b.E~ Lh~ense should have been issued to this 
&tppEi1ll&ln.t foJt~ good cause shown, as a public ·necessity· 
l:~.:n.d pnbl:Le {'".()!'JVeni.ence e 

vgnespond.ent.<!) 1.n its answer, denies the appe.llant' s sub-­
ste.r:rti Ys iF).lJ.eg.atim::u3:1 and states affirmatively that .it challenges 
the right of the appellant to have ·this matter dispose·d ·of ~ ·D.Q.Y.Q. 
by the Dir·~H~tcn~ on. 7.::tpp~rn.1 ¢> 

nEu,gm1.:2: Usnt:tle 9 one of the applicants mentioned herein­
a bove, 1iho w·a~~ (lrn.p:.coper~l:,y') joined by this appellant as a respon­
dent to this ap.p 1a.:;.l$ also filed an ·answer in which he denies all 
ma.ttex~.s 1~,;ld.ch a~ce .-r.rit.hln his knowledge as set forth ·m the petition 
of appea:L H.~~ f·1L:tK0t:t1e:e affirmatively requests that if' the Director 
of this Itl.7L~1on B.sse:cts the power and right to substitute himself 
for res1:H:Jndf:mJ.:.;\l ·that he be gi veri the opportunity to be heard 1wi th . 
:respect to br::;:in.g consld.ered for the granting of such license to 
himij"' 

B-.pp·:~al was heard de !!9:LQ,, pursuant to Rule 6 of State· 
15 :.; wr1th full opportunity to present testimony under 
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·. o·ath .. and ·cros.s-exafuihe witnesses:"·.· ~~gtn,Sb, ··Bulletin_,-· 
~Ol~,}tem ... 2.•. '. ).' ... 

: .. ·: .. ·.:·.· _· :{ ::._· ,·:·:- :.".·"~-~-~.~~-~.f:.'.:~hUlllllfJ.f.Y,.·cif .. ·.·fa~e --.J~i~-to.ry and: t~e •. · .. fEict·s: .. ·he:~stri'::_""~ho·uld. 
· .,-·bE).' g-i-ve~:,-_:1n.::.:·o·r~e!~·:: .tcf: -~et .ih,to .focus,-'f:,he: primary.:·. i~fS:t1(~H3 .: ·,i~V.9lte.d<.··. ·.:·:. ~-· · 

+t1.:·::t}lis: ... ·~ppe~.i.•. ·" .QxLMarc~ .. 301:·:·1961,>l'e.spondent;:· .PY:· l;'e.so;tuti·qn;'.:,"·c].ul.Y: ... :: 
.· .·· ·~~9pt_~.~:,: ·.".$:r~n.~·~ci. · ~1': ap.p1tq·~ .. ~i'o~: ·by ,:J~::ug·enEr ·Q~ntile. for· ?~~:~:.ls~J"l.u1nc'~: ;" 
:·~>.£'.·:a .plenary .. ·r·etail. .:CJ.~~.tri"bution: li'~ense :J~n Martalap.an Town$~~P < . ·· 

·. ~-a:n.d·r-._at· "the, _,same : time;· ::de;nied.,· .a: :stmila~ _applioa ti on·· then. p.ending . 
.,by.;> ~~e. pre:s~nt:·· appe~l<uit fo-r s.uch ·license~·· .. Ali o.rdinance ·then. in · 
·s·.rre'ct·atithorized 'the:·-.issuance or :one ·such ·license.·1n>.this munici~ 
. pa1_11;y. . · Ther_eupcin,· .· tl1e. a-p.pell~tit.; Juii us-· Clemenc,±ch,: '.appealed to_ 
·thi.'? .. ·-:Divfsion. ·from._ the. action··or. the. respondent .. in _app.zaoving· such ... 
appil,~~at~on; t?).n.d, by.9~der, d$.~'Eid ·.·sept;ember. 20; 1961 -in Clemencich. · 
v:• .. Manalapan-. et· al. i · B.ulle·tln_ · 11tl9, Item ·1, ·.the Direct_or revers·ecr·· 
.~h~~-·aq_tioti' of the. respo.ndent· in approving such applicatioµ. · · 
.~riefly1· the .--~irectc,r· he-~d. tha~, since ... CoDll111~teeman. Sob'eohko ad-­
mi tte·d.·: th~ t Ji~ ·, w~s. · ·the::. pre sl(lent and stockholder . or Main brook 
·'+ave.~.ni l:ncU, :--a. liquor lieense,e·: in ManalapB:n; }1is participation· i~ 
·Pr:o·~-e~di~gs :involvi,ng the· iss.uance of a ··11.quor :license tainted . 

. --$UC~ :·pro_ce·~4.irtg$._ -~-~h: :11i_ega1~ty 1 >quoting· a·t · 1eng't~: from !i!t. . . 
-~:tra.£usa·(_B~let1n.-.:S9j::Item 9;~ :· , . . · ·. ·: · · · · · ·" 

. · .. ·· .. •. . .· ·., . · ... · ,:. '•'11lereia'.f ter.; ·.• oii ~ep temtier 2?; . ·•· 196i, . tqe ;re f!polldeh t·. Cotllllll t t$k •· . · · 
. ~ntroduc.e:a-_~---;new_-.21titendment. t.o :~h_e -~asic_ ordfn.anc~ ·and, on· December.::" ... 

2Si.-l961:.t .passed s:uph. ·amendment. ef"_f~c.tiv·e Janlla.-ry 111 ._1962,- · '. •. ·. . . ·. 
autho_tlz_ing· '.the .• i.s·suarice of·.~one plei;ia·ry .·retail. di.stribUtion.: lic~nse· 

. in.:_j-;he , said·;:.mi.mi.cipal-1 ty~.. This .·ordinance' ·:wa:s passed: w1 thout· .the · 
-~c.tiy~ pa.,rtfc'ip.ati6n_ of CQmi tteenian_ Sob_ecll1.to and p_res·umabiy· cur-ed· 
the prior .extst:tµg :ordinance with reference thereto.· · Thereup.on; ·. · 
the. appellant. ap._d·-. the. individuals '~aqied a:J.1 filed. ~pplicationS£> : · .. 
complied .with the ·statutory advertising and o_ther :reqitisites, anc;l.· · 

-. a -hearing .. thereon was .held on :J$.nuary_.25; 19620 ·. At this· ineeti!lg, 
'(;he appli.catiorts a!ld ~i tten obj ec·ttons . thereto were t,hen. c·onsidered .. 

.. 4n .execut1..V.e ·~rn~lsion .with all three .C-ommi'tteenien ... ~ participating. . .-­
~·:Jlt>w~v·e_r.1:· C~mm~-tl~een,i(l.ri·_Sope.c~ko .:dtd ~ot. returP. ·.to the meeting. 
· chambers· and. ,·the .. bl:isi~ess wa-s: ·then. transacted· by_ the· other· two. · 
"Cammi tteeni~n:, _Mayor. K~rwin· arid Cammi tteenian Cycak .• · Mayor Kerwin 
then.··statedi····a.c_cording ,to· his testimony before me, that his. posi~ . 
. tion was vre l· ~own. since he had yoted for· the. granti.ng .of the: . . . .. .... 
apJ?lication 0,f ~o Gentile• at _the_.time ·o·f. the -filing ;of the prior · ... 

, appJi·cation, and. so. he had decided· that 'in apstaining ··from v:ot1.pg. - · ' 
·.:~--~hat I, ... y~~ed, in .. ~Y .. opinion, against everyone' o. · · · " ·. . . .. · ·· · 

· ... ·.· ..... ·. • .··. ·· .. il(:piimdtte'emii.n ·Waltel' ·Cycak testified 'at thi$ appeal dE! no~o. 
that: he. ravo~~.d:: .t~e·. app'lica'~i,.on of,. app~ll"ant pecause_, in his .... 

'. .:optni~n, -~-·appf3llant i_ha,d t~e >only s.U.1ta ble' I:oca ti:<;>If'. r.or "s-q.ch license. . 
.; He_· qt>.j;~ct·eg:.'to-.-.·.t~e::othe~·. th:ttee ap:p:Licants' .becau,se ... ~hey ,we·re ,located . 
. ori .• Rout·e 33 :.:arid _:,,tlJ.e.· -'appellant ,·was·. the· .only· one,' wh(.). -wa.s< located· on ·: .. 
·Route: .9: :bi- th.at :Township. :',.He also stated that ·a .·building was . . 
. ~lready if1~ ... existence· ·and that there ·were some 140 na~es .co:~1tained . 
. "1n··.a:.·petiti6ri for the appe_llan1; •. II1 ~ddition tq ·:~hat,, . ~e:, appel.-... 
. la~t,.s\ ·premises .we.~e located. ·in .. a:g· area ~d:~a~ent to a ~ew 11.ou~iflg .. · . 
. d·evelopment; _c.ontaining approximately 200 new homes and·"woUld· <-:s.erve·. 
the convenience o·r these· new residents. . . .... .. . . ::. . ~ 

~ . . . . 

.. . ... 

1 

· .. :".Ho"Weve.r·,· _,~1lo· ·resolu_ti?n was introduced ·and·,· ·conseq~entlY.1· 
no. vote. was :taken_.with-:respe·ct-,to ·any ·or ·t~e appli~at.ions the~,. •.fr .. · · 

. p.~~<J;ing• .·· . · ... . . · · · 

. , ~ .. ,·••.This·: ·~ippe~i~ .ts. ::·presumably·· taken fro~ ,the dcenial of . ; ... 
-appe·1ta1.1t·•·s. app_it.cEd~:~on· for·· ~he ~ssuance ~r a· plenary" ret:ail ~~·s~rib~~ ·· 
tio'tJ,.·:11c·en~e. by.the re~pondent· _C~mmitte_e; ·_a,s· a.s·serted fn;; ... paragraph-.· .. ·: _ ..... 
10: of the peti tton· of> appeal.. · In support o.f this -content~on:, appell·an-t _ 
argues that ·.the -action" of-. Mayor K·erwin· in. abstaining from vpting ·w~~-· .. · 

. '' ~:' ·.. . 
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a ~negative vote against the appellant and not an abstaining vote as 
he erroneously labeled it~ ·I> He cites in support thereof qtate.~ 
.Qood:~~ll9L. 111 N.,J .Lli 604.,, 607, and ~.kg__~~ .. Qg,r.re .. tsoll.t. 102 N.J.J .... 
508, 510a . ,. . 

. "In the .Kgzusko, case}} the issue presented was whether a 
reeolution may be altered or amended(by a majority vote of the 
members then present where the rules· of the Common Council provide 
that such resolution may be so altered or amended 'by a majority 
of the members present voting therefor9. Six members were present, 
th.ree voted for the resolution of amendment and the other three 
'refused. to vote for the resolution' o The court there held that 
the ordinary rule applicable to those remaining silent or· merely 
declining"to. vote was not applicable, and that it was improper to 
count the votes of the three recalcitrants in the affirmativ.e t> 

The court there stated: 

ttAt such a meetlngsi if a vote is taken, and no one 
dissents, all·who do not vote are considered as voting 
with the majority for the motion., And a vote of three 
ayes at a ·mee.ting of twenty, where no one dissents, is 
~onsidered as the affirmative vote of all present. 
But the ob,rious corollary is "that when a member does 
dissent, his vote can~1ot properly be counted in the 
affirmative. The common sense of the matter seems to 
be that it should be recorded in the negatiYeci 

'We conclude that -in law and fact there were only 
three affirmative votes of six present in favor of the 
resolution, and that it was not legally adopted.s 

''The rationale of this· case was that since a. majority was . 
made available, the resolution would thereby failG 

nrn the £'f.OQ,d:t:ell...9.il case, three members voted on a resolution 
and thr·ee members of the body did not vote, and were recorded in 
the negative., The Mayor declared the vote a tie and hj_mself cast 
the decid:tng vote- in :fa.vor of the appointment. The court there 
held that. in that .Q.YQ warranto proceeding, the court clid not have 
the authority to decide the issue of his occupancy of the office 
of counctlman since it was a collateral attack upon his occupancy 
of the said offic~u These cases differ from the case .§]..Q l~dic~, 
because they presented a specific resolution upon which action 
was taken~ In the instant case, there was no resolution presented 
and no vote was takene The expressions of Mayor Kerwin and Com­
mitteeman Cycak were no substitute for clear formal action upon 
which the appellants would ha.ve a basis to appeal to this Division. 

. "It would. have'--. been better practice for Committeeman Cycak,, . 
who apparently expressed his support so vigorously for the approval 
of the appellant9.s application, to offer a r.esolutio:n., Had he 
offered the same, the failu~e of the Mayor to second his motion 
would (have served as a sound legal basis for review of appellant's 
action, or in reality, its inactione 

. "I'n fil.clgellil~Ji~l:.:lq~te$_s~el.d.a. Bulletin 908, 
Item 4, the a.ppellant wa.s advised by letter that his application 
was denied and no formal act.ion was taken upon the resolution 
denying the application at the meeting. The Director• held in this 
case that there was no action from whtch an appeal could be. taken 
and the matter was remanded to the respondent for the purpose ~f 
adopting, in proper form, a resolution granting or denying the 
appellant's applicationo The Director referred to the case o:f,yraQ.tl 
Y-:.. Florene~, Bulletin 114, Item 12. In this case there was 
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no formal action talcen on an applit~ation fot' the is1:l1..w.nc0 of a 
license" The're was merely· a.n :tnfor111a.l d:tscu::~sion betwe·en. the 
members of the Township Committee and. the appellant 2 and the 
appellant was lnformed that he c.ould not obtain a,, li.c,ense for 
various stated reasons., on the hearing on appealj the respondent 
ag:i:eed to .re,consider' 'the appellant 9 s .appl:lca tion on. l ts merits at 
the; next meeting, a.nd .the appeal was wi thdra.wn without prejudice. 

YVIn }2Qn::Hopct~ I:g~_y..!..-ft:t!~~;x:., Bulletin 1318, ttem ~' _ 
there was no formal actton taken to grant or deny the appellant's 
application for the transfer of the license. The Director he1d 
that there was no action from ~hich an appeal may be taken and, 
under these circumstances·, remanded the case to the respondent f'or 
further consideration and ·action, citing G~er Ve Freehold e\,al., 
Bulletin 957, Item 2e 

"In the ~J~ld~1J9at~.!._en y_.,_m RidJte..field 11, ..§.Ypr,a, the 
Director also stated that an appellant ha.s a. right to appeal from 

. the unwarranted failure to· take acti()n wi thi.:n a reasonable time 
after request so to doe Cf .. Hi~ulns v., Eliza.beth .. Bulletin 108L~ 
Item 5 o -~------------"' ' 

VVThe . situation in the case .e...ub Jli.11~ is somewhat diffe.rent 
from ~he cases he~einabove citedQ Herej while the Committee took 
no :fo-rme.1 action with respect to the granting or denying the ap­
plication,, it passed a resolut1.on directing the return of the 
deposits reqW..red with each applica tton© Thus, from a practical 
standpoint, it appears that it was clearly the inte·ntion of the 
Committee to take no action~ Such inaction would be tantamount to 
a denial and, in fairness~ would support an appeal such as is here 
presented" There is no other logical inference that can be drawn 
.regardless of the sentiments expressed by the committeemen favoring 
.or opposing the appellant~s applicationp 

V'llt. may be argued that Committeeman Cycak. realized the im­
practicability of offering a motion .12FQ. fOJ.'!Jll!; because of' the 
expression o:f opposition by l~ayor Kerwin~ However~ it is clear 
that the resolution to return the deposit acted a.s a fo~mal ex­
pression on the part of the respondent Commi.ttee ()J Under these 
circumstances, a remand is requ:I.red for the purpose of adopting 
in proper form a resolution reflecting the sentiment of the respond­
ent Cammi ttee·~ That :resolution should. state specifically ·the 
rea5Dns:~.· upon which its act:l.on is groun.dedp after a. consideration· of 
the meri t.s upon rehearing~ 

~'As was stated in B.2.§.~_y:~tlJQ!:ien~. Bulletin 249 
Item 6, VThe fa.ir:; fou.r sgua.re, American wa.y of dealing with onef s 
fellow men in judic:i.al capacity is not -only to give th~m a· chance 
to be heard~ but also if 1.t is necessary to :render a. ·decision 
against them to state the res.sons for so doi.ng ~ ~ Ci. ted with approval 
in Jjg_rrison..Jiln.U 1..tcr.uor ~.2.2~y;_~,.JI~.,gn.si Bulletin 1308, 
Item 1. The reasons given should not be arbitrary or capricious, 
but ref'lect sound judgment according to the circumste.n.ces therein 
existing. 

-2-

_, "Appellant -next urges that there ls a need for the _issuance 
qf a plenary retail distribution license tn the municipality and 
tha.t, on the basis of the proofs offered by him is support of his 
allegation, the respondent Commlttee should. have favored and 
approved the sameo In support of this contention, he cites the 
passage of the a.mended ordina.nce on December 28, 1961 ·providing 
for the issuance of one such license in this To'W!lship. He further 
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asserts that .the very fact that the Township pass_ed this ordinance 
~a.ises a. presumption that such license would. serve the ,best 
interests of the municipalityj a.nd· would be needed a.t that time. 

nThe mere 'fact that the respondent Committee has pas.sed this· 
ordinance .do'es not require that it implement its provisions by the 
issuance of a.. license. at this t.ime ~ It may jl in its sound discre-
tion~ wl thhold action until such time as it may d.ecide that the 
interests of the _commun.1 ty require such issuance, or it may refuse 
to issue a license at any t:l.me~ It is tmderstandable and may be 
reasonably .argued by the respondent Committee that it would want 
to wait· and see whether the new housing development has finally 
been completed; if that :ts ind.eed_ a factor in its consideration, 
or it may,_J1ave other factors which may operate in its determination.·. 

"It has been so well established.~ as not 'to require lengthy 
c·i tation of authority' that the issuing authority's discretionary . 

· powers are broadJ) and. it has the power to de·termine .9 i.n the first 
instance, whether or· not a l:lcense should be granted 41 The Directo:t" s ... 
f'uncti.on ·on appeals of thts type :ts not to substitute his personal 
opinion for that of .the issuing autho-i~ity, but me.rely to·determine 
whether reasonable cause exists for its opinion and, if so, to affirm, · 
irrespective of his persQna.l view fl. ~Ye,,, Cl~~ ... 2,.ruLKlj.,ngle,r:, 
Bulletin 1245 ~. Item l; Bertri :Liouors Inc G v " .. J?l90UJ.f'ield, Bulletin 
1.3341 Item l; ~.arJ..Jon Ince V>, A.tlQantic Cltx11 Bulletln 1306, Item 1. 

~Generally spe~king, the action of a local issuing authority 
will be affirmed if it is necessary and proper to a.ccomplish the 
objects of the .Alcoholic Beverage Law and secure compliance with 
its provisions, e~>f~.,, that the premises is suita.bie or tha't there· 
are too many licenses in the vicinityo ;_lai:j...Q..ae.n.d Centanni v. 
Newark$._Bulletin 1210, Item 1; GruhJer and Edwards v·• ·Phillipsburg, 
Bulletin 718, Item 3@ · · 

-3- \ 
... ~'The ~ppellant further -urges that the e~ridence presen~ed at 

the hearing below clearly established that he should have received 
favorable action by the resp_ondent Committee, over a.nd s.-bove the 
other app.licants"'. He cites the fact that his cause was supported 
by a. peti tiq.n .containing over 14.0 names; that his ·premises is 
located-in-an area which is a substantial distance away from any· 
other licensed premises; a.nd that his premise.s would serve the 

··needs and -conveniences of a large housing development contiguous 
to his premises" 

"It has, however:; been clearly established that the deter­
mination as to whether an· applicant shall receive such. license.· shall _ 
reside in the first instance wi.thin the discretionary authority of the 
local iss-uing. authority a So that appellant may .. un~erstand the guideline~ 
and basic principles upon which such local boards operate in their 

: deliberations, · 1.t 'may be appropriate< to quote the . exact language of 
Mro Justice F~eld in pro~leX.,,..JT@ ChXi~tensen,, 137 UQSe 620, at page 624: 

WThere is no inherent right in a citizen to thus 
sell intoxicating liquors by retail; ·1 t is not a r 

privilege of a citizen of the State or of a citizen 
of the United State~:L, As 1 t is a. business attended 
with danger·to the community, it mai, as alrea.dy said, 
be entirely prohibited, or be permitted·under such 
conditi.ons as will. limit to the utmost its evils. 
The manner and extent of regulat:lori rest i:n·the .. dis~ 
cret:l.on of the governing author! ty" That authority 
may vest in such officers as it may deem proper the 
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powe.r of passi.ng upon applications for permission to 
carry it on, and .to :tssue licenses :for that purpose .. 
It is a matter of legislative will only .. As in many 
other cases, the officers may not always exercise the 
power conferred upon them with wisdom or justice to 
the parties, affected~ But that is a matter which does 
riot affect the authority of the State, or one which 
can be brought under the cognizance of the courts of 
the United Sta.tes0• 

See Fanwood .v~ Ro~<lQ., 59 NcJQ Supere 306~ 

~The mere fact that there are no other licenses in the 
immediate vicinity, of course, is no reason why there should be 
one Cj As the· court stated in Fanwgru!_y o Ro~cq,, .§.rn: 

'The primary purpose of the act is to prcimo'te 
temperance~oo Because these .are the purposes there 
is a sharp and fundamental distinction between the 
power of the-D:trector when a license is denied by the 
municipality and when one is granted, because refus­
ing a license cannot lead to intemperance or to any 
of the othe:r evils the act :ls intended to prevento~ 

The .court also stated: 

aNo on.e has a right to demand a licenseo A 
license is a special privilege granted to a few~ 
denied to the many~~o@ 

i Local offj.cials who are thoroughly familiar with 
their com.mun! ty w s chara.cteristi.cs and interests and 
are the proper representatives of its people, are 
undoubtedly the b.est equipped. to pass i"ni tlally on 
such applicationsGw 

HThe submission by the appellant of a peti.tion supporting 
his application, and the testimony of local resj.dents both. a.t the hearing 
below and before ·me are, of course J) persuasive ·11 However, the mere 
eounting ... af noses cannot serve .as a substitute for the consider.ed 
determination of the local issuing authortty in its obligation and 
responsibility as the elected governing body of a municipality. 

"As the ... late Commissioner Burnett stated in _Dunster v._ 
Bernards, Bulletin 99, Item 1: 

(<._ 

*There is no objection to any person or group · 
presenting a petition.~ It serves as a convenient 
medium for presenting to the governing body the views 
of the group, but the weight to be accorded 1 t, af'·ter . · 
proper discount for s•slf-interest and the irresponsible 
way in which petitions are often si'gned as friendly 
accommodation without any considered thought of con-

.. tents_ o..r _affect or __ t_he a.r.Eum.e.nt_ OIL the _othe..r .aide.~ .. 
depends on what "the petitton states,9 who .signs i'tjl 
and.how it accords with the policy and common sense 
·or the officials responsible for the administration 
of the law and whose duty and privilege. it is to hear 
both sides41 

'A petition is not a substitute for, nor may it in 
any way dispense w:tth independent investig·ation to 
determine~ae (whether the application) is in fact worthy. 
Neither does it suffice as proof of non-compliance or 
of unworthinesss .Such matters are not proved either 
way by merely counting nose90••' 
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--4- ···.·. 

nThe appellant _next· advoc.ates- that-- the whole -proceed~ngs-_-~:,_:.~-·y_· .. 
. pelow ·had a taint of illegality- be~e.use;, Committe~man: Sobe_chko ... · ··:: ) 1•· -_· 

participated i:h the aeli.beratiorts_·in the executive session--- -- '. _, 
al though-it is agreed r that ;he was ·not actually present·: at' -the -time . -~--.- : :-. 
that the ·public discussion took. place·". Sobechko testified at· -this:_ . :· . 

_hearing that he was in_ fact ·qualified ,to- participate,. since he had,--_.-, 
prior to January 25 31 1962, disposed of his _s_tock ·1nterest in _the_· . 

1 Mainbrook Taverp., Inc\) ~nd, thei:efore :1> had n~ direct. or inqirect · · _: '.:: . 
interest i:t;t -any alcoho~.l:Lc be:rera.ge: ~icense., · _ ,- _ _ ._ ·; ··:,: _ .. -- · 

l "He. testified that some time in .Janria'ry,9 -i962~ h~:-m~de·:·a < - , 
''i transfer. of his stock to his father- for a. consideration: of .·o:p.e : -.. ;~ ·- ::, 

dollar, because he ~elt -that·, tp.e. busine~s of Mainbrook ·Tavern was 
__ ·not profitable;·and he,wanted .. todivest-himself of,-his in·tere·st :.: . _, 
- .. there;tn~ . The~e -'·was no. adequate ·proof- ·_offered .that a legally': e.f.f~Q'~- -.-~-"-. 

--~~ tive- traI?-sfer of the __ stock_ took ,plac~.o -T}J.e corporate minutes'. of._.-.-·~· - -·. 
M!iinbrook : Tavern do not reflect:. a meeting held in accordance w.i t~ : : . · ~ 
the provisions of the· General Co;rporatfon Act:? and Sobechko s·tate·s .:,. 
that _all.the transaction.s .relating--_ to the· transf~r. of the stock .. - '.-, 
were · handled .bY his at to1~ney 9 - , __, 

• I ' • ~ • •• ~'• ~, • 

: . _ - '- · · __ ·_ .. H!n. any e.ventJl the evidence ._does not .. sa.'tisfa~to:rily disclose_ 
whether Mayor· Kerwin was served- .with a. copy of this -resignation ,- · - · 
prior·to, or at the meeting of J_anuary)25, 1962e. · , .. ___ 

-~: • 1 • • I • ' • , • . '. : ~· • 

. ' - . YiThomas Ee -Higgins, -the_ Cle~k c)f th'e -respondent·· Committee,;".> 
also testified that he was unaware of such .resignation at the. · - -. :· · ---,'-, 
i;ime of"the meeting; that the, letter of resignation was not- handed __ '_- - -.--
to hiDJ.., but was left on the table at some, time during that- night~ - · 

. ~ . 

, . _ n~rames o.v Rourke, Secretary of the Main.brook Tavern, Irie.-, --
testified . that· in a. conversation which .he had with .the a~ttorney -
_,for the ·appellant on March 22, 1962, he informed him- that he was 
'.'.Unaware of any transfer of stock from. Committeeman Sobechko to 
the father of the Cammi tteemanQ _ -

. -

_ _ _ . . - ''From.· the tota.li ty of the testimony, and the proofs offered, 
I an\,,~not persuad.ed that Committeeman Sobechko had divested himself . · 

_or:.his stock on or before ·Jan~ry 25, 1962 .. If he had so dives'faid.- .. 
himself-, -it would appear--to· be logical for ... him. to ·have--r:eturned to 

- the meeting ·room,.. and to have participated in the proceedings. 
The fact. that he did not return raises_a strong presumption that 

_he considered _pimself ineligible to vot·e, or to participate in 
matters relating to alcoholic beverage licenses~ 

-5-

Hit is .. f.ina.lly urged by the appellant that the Director ·make 
a determination upon the merits herein, as to whether or not 
appellant's applicatioi1 for the issuance of a plenary retail dis­
tribution license should be granted~ - As I-bave _hereinabove pointed 
out, the better practice imperatively :requires· that such determin-' 
ation, in the first instance, be made by the local issuing au- · 
thori ty ci Cf (J Warsfa ~-.§_gottJ. 16 N ~J" 16; Tran£h.i.11_Q._h,_~liza~e~.h~ 
Bulle·tin 1296, Item l~ The facts and circumstances at th~ posture 
of the appeal do not suggest, in my opinion,·. that such determina- - · .. 
tion should be made without remanding this mat;ter for reconsideration· 
and rehearing of the merits by the-respondent Committee. 

naentile, improperly joined as a respondent, has filed ~n 
answer, in which he has requested that if the Director asserts the· 
power to substitute himself for the respondent Committee,. that he 
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be given the opportunity and right to be hea.rcl and considered-for 
the granting of such license to him., · 

"This is not .the proper way to proceed .a Since· Gentile has 
accepted the· return <Yf the deposit, he therefore cannot now be 
considered .as an applicant by this method; hts answer does not 
correct ·the fatal defect. ·He should have flled a separate appeal. 
He cannot come.in through the back door, as it were, in these 
proceedings, in order to receive consideration by this Division. 
on the application formerly filed with the respondent· Committee 
and voluntarlly withdrawn. 

ttit should be added, parenthetically, that if this Division 
were to assume juri·Sdiction and make a fina.1 determination on the 
merits, Gentile would surely have been given the opportunity to 
correct this procedural deficiencyQ In administrative agencies, 
it has ·been consistently hetd that wide latitude is given to 
parties, so that a full; fair and imp·artial hearing is afforded" 
Davis, 'Administrative Law•, page 239; Cf~ 1~n~oner Vo. Denver~ 
210 U.S. 373, 386, 28 S.Cto 708, 714~ 52 L~ Ed. 1103 (1908); Rep. 
Atty. Geno Comm. Ad. _Proc. 105 (1941J. See also Forkosch, ~A 
Treatise on.Administrative Law~, Pe 298-299, and cases therein 
cited. · 

.... "However,· I would recommend that this matter be .remanded 
to respondent for its reconsidera~ion upon the meri.ts, and for its 
action within a reasonable time from the date of' service upon it 
lf the O~der of Remand. At the present hearing on appeal, the 
)nly party properly before me is~ of course, the appellant herein~ 
rustice and fairness to all parties would suggest that Gentile~ 
Ucholas and: Mrs. Maloney be then afforded. an opportunity to 
~eapply if they desire; upon compliance wtth the statutory re-
1uirements. 

"Perhaps at this time, too, Committeeman Sobechko will have 
~orrected any deficiencies which ma.y have existed on January 25, 
.962 ,,with respect to his eligibility to part.icipate in these 
>roceedings, so that the full Committee may act hereon .. 

"It is further recommended that the :respondent be ordered 
;o act with dispatch, so that its action or j_naction, within a 
•easonable time, may provide the basis for such other proceedings 
LS may be thereby indicated., It i.s also suggested that the 
:ommi ttee take lnto consideration the paramount ·issue of public 
Lecess~ty and convenience, as well as the best interests of the 
~ommuni ty in its determination. fassarel\a._v "_..F}_q_ard .QLQ.Q.mm.ll­
~ioners, i N.J. Supero 313 (App" Div. 1949); R"S" 33.:1-1 et seq.; 
[evoli et al v" Camden et al,, Bulletin 933, Item l~" 

No exceptions to the Hearer's Report were filed with me 
rithin the time limited by Rule 14 of State Regulation No. 15. 

Having carefully considered the entire record herein, 
ncluding the testimony taken, the exhibits introduced in,evi-. 
ence at the hearing of the appeal, the written argUm.ents and 
1riefs submitted by counsel at the cone lusion th~reof, the 
:ear·er' s Report e.nd the specific recommendations included therein, 

concur in the findings and conclusions of the Hearer and adopt 
hem as my conclusions herein. Hence, I shall enter an order as 
ecommendedai 

Accordingly, .it is, on this 12th day of June, 1962, 



PAGE 10 BULL~TIN 14~5 

· ORDERED that the within appeal be and the same is here.by 
remanded to respondent Township Committee for 1 ts further action : 
consistent with this order and with ·particular consideration of 

- and emphasis upon the specific -:recommendations in the Hearer's 
Report herein adopte4e 

WILLIAM HOWE DAVIS 
DIRECTOR 

2e - APPELLATE.DECISIONS .... WILLNER~S LIQUORS v~ BAYONNE 

Willner's Liquors, a Corporation, 
. ) 

Appella~.~ 9 

Ve 

Board of Commissioners of the 
City of Bayonne, 

·Respondent, 

) 

) 

) 

) 

On Appeal 

CONCLUSIONS and ORDER 

S'amuel Wti Lucas, Esqe, Attorney for Appellant 
Frank J@ Ziobro~ Esq~~ Attorney for Respondent Board of 

Commissioners 
.Samuel Moskowitz, Esq.,, and Samuel J"" Davidson, Esq"; .Attorneys 

for Objector Hudson-Bergen County Retail Liquor Stores Assn. 
·Robert Wa Wolfe, Esq.,, Attorney for Objector Be.yonne Tavern 
: . Owne1"ts' Association 

BY THE DIRECTORt 

The Hearer has f lled the following Report herein: , 

VVThis is an appeal from the action of respondent whereby 
it unanimously denied an application for a. person-to~person trans­
fer of plenary retail distribution license D-16 from Kathl~, Inc., 
t/a MelnickWs 9 to.appellant for.premises 891 Broadway.,_ Bayonneo · 

VVThe pertine·nt part of the resolution of respondent de·ny-
1ng the application for transfer reads as follows: · · 

VWHEREA.S, it is the opinion of this Board _that the type of 
opera~i.on conducted by Willner' s Liquors, ·1nvolving as it 
does large sales of alcoholic beverages consisting cif 
brands generally sold below the market price of standard 
bra:nds, is not in the interest of enforcement ·or laws relat-
ing to alcoholic beverages; and · 

'WHEREAS, in the attempt to meet such competition other re­
tail distribution licensees in the City of Bayonne may be 
inclined to violate the rules_ and regulations of the State 
Director and other laws. relating to alcoholic beverages; and 

'WHEREAS, the location, because of its lack of off-street 
parking areas, is not satisfactory from a traffic standpoint 
tor a chain store operation; now, the~efore, be it 

.•RESOLVED, that the application o.f Willner' s Liquors of 596 
Orange Street, Newark, New Jersey, for transfer to it of Plenary 
Retail Distribution LicAnse Nos D-16 a.t 891 Broadway, which 
license ·is ·now held by .Kathlu, Il1C e 1 t/a Me1nicl~' s·, b~ denied. I 
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''The· appellant alleges, amone: other things, that the 
action of said respondent·constituted an abuse of discretion 
and should be reversed because it •was arbitrary, unreasonable, 
capricious' the result of bias 9 pre ojudj_ce' passion .or mistake, in 
violation of the legal rights on the appellant, and contrary to . 
law.' 

"Respondentis answer denies the aforesaid allegations ·and 
contends that: 

'(a) the operation as is contemplated by the proposed li"."" 
censee at the premises proposed would be contrary 
to the best interests of the public health, welfare 
and morals of the community; 

(b) the operation a.sis contemplated by the 'propo~ed li­
censee would create undue incentive purchasing and 
consumption of intoxicating liquor in the area of the 
license and also the community at large; 

(c) the operation as is contemplated by the proposed 11-
· censee constitutes a "threat to sobriety.of the area and 
to temperance of the residents of the area and also the 
communi.ty at large; 

(d) the transfer was denied to the appellant because its 
dperation is repugnant to the entire scheme of liquor 
legislation. designed to protect the public by promoting 
tempera.nee.~ 

· ''The .stenographic record of the hearing held by respondent, 
as well as the evidence presented and statements made by the attar~ 
neys for the respective parties at the hearing of the instant ap­
peal, show the main obj-ection to the transfer of the license in 
quest.ioh to:· be the type of merchandising methods used by. appellant. 

"There appears· to b.e substantial ~tgreement that appellant 
·operates a number of liquor outlets in various municipalities and, 
although appellant sells nationally advertised brands (known usual­
ly as •standard brandsR) of alcoholic beverages, a. large part of 
its business is devoted to the sale of private label b~ands; that 
ordinarily the latt.er brands are sold to the consumer at lower 
prices compared to· the ·prices charged f'or. alcoholic beverages re­
ferred to as •standard brands;V that the respondent is apprehensive 
if appellant is permitted to operate' its liquor business at the 
proposed location the traffic situation will.be aggravated and the 
sa~e to and consumption of liquor (by appella.nt•s ,potential custom­
ers) will greatly· increase; that such competition will have an ad-

. verse effect on· the other liquor establishments in the community so 
that, in order to remain in business, they would be impelled to 
reduce the prices of the various brands of liquor in violation of 
the minimum fair trade law, .. 

"It is undisputed that appella.nt has operated liquor 
stores in New Jersey for many years and its disciplinary record 
appears clear. Further~ore, no proof has been offered which in 
anywise has shovm appellant's officers or stockholders to be statu­
torily disqualified from being associated with the alcoholic bever­
age industry in this State~ 

"Officers of liquor associations, ·attorneys representing. 
the associations and several liquor licensees entered objections 
to the transfer in question, emphasizing that the so-called chain 
operation of appellant would disrupt the orderly liquor business 
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in the conununity and, in their opinion, would promote intermpe~-
ance on the pa.rt of the people in the community., -· ., .,-·_ -~ 

''Rev., A_lfred W. Burlingame, Rector of the Calvary Epis-:.... 
copal Church which 1s located 'three or four blocks¥ from the·. 
present ltcensed premises" testified that he opposes the transf:er 
becausei less ~xpensive. lj_quor would result in increas.ed consumption 
especially among the young people& 

19The Mayor and the other four members of the respo.nd.ent 
.Board (the testimony of two being admitted by stipulation of the 
attorneys for the respective parties) testified that they oppose 
the transfer on several groundso They were also of the opinion· 
that sale of liquor at a. price less than that of the •prevailing 
brands r would increase consumption; that parking problems would 
become more acute, and that present licensees might be·~nduced to 
violate the law by selling liquor below the minimum price for said 
items~ · 

"It-has been ruled at this Division that a transfer of a 
liquor license to another person or per.sons is not an inherent o.r 
automatic right because the issuing authority may grant or-deny 
such transfer in the exercise of reasonable discretione If denied 
on reasonable ground, such action will be affirmede On the other 
handjl where it appears that the refusal .. of a transfer is arbitrary 
or unreasonable, the action denying the'.transfer will on appeal 
be reversed o VanS_c,hoic~ ..... x.~ !l2.V!:~11, Bulletin 120, Item 6 9 

"If appellant had sought a pla~e-to-place transfer _to 
another section of the municipality, or if it had· been adequately 
shown that the present licensed premises had been conducted in an 
improper manner, , the action of respondent j_n refusing to approve 
said appli.catton would ordinarily be sustained on appeal to this· 
Divis-ion~ See ]r ... aJUb~rg_g.r_. Vo _Cliftg,n., Bulletin 971, Item -1., and 
~Jnc II Vo_ Pl.~§...filllltvill .. e,, Bulletin 1024, Item 2, respectively. · 
Aithough appeklant has held and still hol~s liquor licenses in 
various municipalities, no r.ecord appears of 1 ts having violated 
the Alcohol:tc Beverage Law or Regulationse Moreover, in this 
case the appellant is merely requesting that the license be trans­
ferred from a liquor licensee who has"a liquor license for the 
same premisesci 

"In ',ltlJlln..,er~~s L19uors_..Y.!_ Jersex .QJ.....ll, Bulletin 1332, Item 
3, where similar reasons obJecting to appellant.ts methods of mer­
chandising were advanced, it was therein stated as follows: 

t*** The question is whether an issuing author.ity has any 
basis for refusing to transfer a license on the sole 
ground that t·he. transferee would, for the most part, sell 
pr,ivate brands of alcoholic beverages" On a thorough con-
·sideration of all the facts, :lt clearly appears that the 
issuing authority cannot treat such a licensee in a manner 
different from other licenseesa Whether or not it will be 
a cha.in-store enterprise is merely incidental and such does 
not form the basis for denial of the- transf~r ._in the insta.nt 
case., 

·gApplication for transfer of licensed ·premises to a more 
attractive and larger premises does not, of itself, furnish 
any ba.sis for denial of such transfer,, fil.Y.Qna v ... fio_pk, 5 N .J. 
Super"' 118 (App o Div Q 1949) ~ Obviously, ini tia ti ve and enter~ 
prise of a. licensee for the purpose of lncreasing his business 
is not conduct which may legitimately be considered objection-
able. · 
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. ; : : '•-under. the. c1rcfunstapces',· -_rt- nrust ":be -corictuae·d ·th* t' tl1~·;·:.appe~;- :/ 
_ ·: lant.r: who -aam;ttep}yi ha.~ 1n ·the·· past·:· maintaine9-: ,:~~.l~j~Qnc1.xt9;:t~·4.·> 
::·.E)~-~~·t>lishrnents,, ~.·cannot- adverse_ly ·,affect ~he .:cl:1a~a:~t€l~\:;pfJ.tli~". ~.::_·_ 
·y_n~ighborhood:.if.permitted to ._establish ·ci · plaee·,o·f··busines-$::· __ .• t .. >· 
·the: loc_ation .-in '.'·q.~estiort •. :.The·· specUlati-ve . effect/ -~::t .. may< have;'>:­
on-·¢ompetitioii-· i-s ·not· a proper _ground:- f_or'. derii'aFo(:·~the:·.:t:r·ans-./ 

.::f;;'.~j,- ... ,_,:/;_-_ -__ fer .. applied for, 'The_··new--metli9d-"or·.operatiqp. would·_·not_-app_ear:"-
:::. . _:,;:;,'\_;_,::-_:<~- tl~oi_ -be·· dd~trimt'enb·ltail,,.~() 'tthei·'liqt_huor -~1:-~hinb~shs:.8rd_· t,o ·the ot}fer.> ': . "· ' 
.;·; . :·. _ - . ceI1se . ~s a _ ~i.uuen s . n · .. -e neig or oo. • _ -- · 

·:.:/,,"- :/)'· .,_:'.::: ,.:~ \:' , . 

-;.:~:':,;(·i_;~:}:.({<._., -.. · ::~, nt_t ··C:a.I1·:·.1Je :· r~-a(i~ly_- appr~c~a.ted'.:.·that.· :th~ •. _s6~·caii~d··-· cha±h . . -
-::.,,,, :. ·s.to~e_, -o'perati_o:p., may ·not be . our-tailed -by .:arbitrary-. __ action -'or,,.·the ._ 

- . ;:v:.:i::;,_:::;::·:+oeal :_:1.s·sui_ng · atithor_i ties _il'l. refus.ing _transfer. or' 11c:en¢¢s -:'.to- . ·· .. ::. . _:" ,:. 
--,\>::;:::{/·/S'Uch·.:·:11ce~s.ees·. :-..Th.is · a.ppear·s .to be ·a· ·problem .:for _:th~ Legislatiir~' · 

r.:'.}.: r •. ~to: con.sider -if :it- thinks.· advisablee .. ·-Until 'such time appellant ·" .. :.: -
--, ... _•·arid others .operating· liquor: establishments· ·1n. a similar manner-_.> 
' ---;: .. must' not be discriminated, against' if, th~y a.re_..legally "carrying.·' 
• · :'. -:-..O,lJ. 1;he1r -liquor busine.sseso> · - ,_ - - · - · · · 

',.,· 

'::-:-;- .. _ ' --,: " ::-_ '~· ·; nf 'ha:Ve~ 'read'. the ··voiumin~u~. membraria~- submitted by th~<~'~> - ._ 

}:0{;Q, i5i~~if~~~~iiiim~i~:itl1ISf e ~~i!~i;~;~~!~f $i~~~~1~~;!::x:":··,2;,~ 
.~;:·:1[::::/~·/.arbitrary- and ·unreasonable;. :and --re·commerid ·_that _the action_, of r·e- . -- \· 

.. · · -spondent .. be reversed and that an order be entered directi-ng .. 
-,. respondent to grant the· transfer as applied for by appellant."_. 
-, ,·;, 

-- . _ . .- .·Pursuant to Rule 14 of -State Regulation.No~ 15, written· 
_: exceptions to the Hearer's Report and written argument in support 
thereof were- filed_ with me by the attorney for the respondent. ·On 
May 22 1 1962·, at my reques~ the attorneys for the respective · · · ·\ . 

, ·=-_;·parties. and the :_attqrneys=:appearing-= for- objectors at the. appeal . 
><,V:::·: .. heait.ing ·presented- oraL_argumerit :before_ me.· · · ·· · -•. · --, 

,.,, ··•· • ••••.. · • y• . } • J:t· ~ppeiars fl-om the· ;ecord herein that respondent ·issuing 
"'" :'.<~uthor.itf. has ::adhered- to a' p9~i'cy -to refuse' lic,ense_s' t() ."chain ' 

.· .. <l.iq\J,oi'·-- stores~" . The reasdns gi veri. ·by respondent .fdr. such policy 
'·,,-is-to' protect its own'.taxpayer.s who operate individual retail . 

. . ·11quor outlets .. aga~nst what -1 t terms "unfair competition" of chain· 
:. '.liquor stores which' specializ·e in· private -iabel brands which are 
- ;·=·sqld. ,at,. _a reduced ;price'. compare_d· 'to standard·: bra.nds of. _alcoholic 
<b~y~rag~tf; :that=_ such:. method of" operaticm is ·ctn. induc,.em~nt',0 f()r .·. _ _- · · 
'iricrea_s-ed .con.·sumption :dr al·coholic .. beverages.· by; p:ersqris: _\VhC>/w.oUJ.~.:: .. ·, -.. : 
b.e: i~c~ined: to_-_-p:µrcn.~;se· gr.ea:~:er·qua~~~es· ... ,--~l1ereoff_:.tha.t·--t~~:·.me~ber~:'?('..,:, 

1 p:f';~·spondent»: Board. -f.ear: .... that. _,the" '~-independent" --opel;tato~s .. would ---be;,;\§ 
'11.k~ly:·to.: "cut It. pric~·s _inO:an.·, ~ttempt t~: meet ·~the:·.comp.e.t1.~:t9n __ :,pr9~:} 
-~voke_d. by the . chain -store·_ and then -violate· tha ·.·Aicoholtc?Beverage'· .. 
<La~"and-.= that :-ari in.crease_ in'. traffic -~,ondi tions ·would --resUl t. / __ · -- .·-. ·. -

· : -if .. the chain stor~ operation w~re- pe_rmitted • 

. · -.,. · · .. There is no .question that respond,ent · ac_ted in good 
:fait~· in-following the-policy hereinbefore mentioned (a~d this 
was adllli tted at o.ral argument by the attorney for appellant), 
being firmly convinced that the denial of the transfer to ap­
pellant was in the best interest of the municipalityo · 

. _ . I am not unmindful that in Conover v. _ Burnett et al..!.., 
·118 N.J.L. 48:3 (Sup.C~o 1937) C~mmissioner Burnett wa.s upheld in 
reversing JudgeC¢nover!s denial .to' renew ~h~ six licenses of the. 

-_ Great Atlantic and Pa.cifio Tea Company for the 1936-37 licensi:ng 
· ·-terII! wherein some·facts appear which are substantially ·similar to- those 

in the instant case. However,. in·the present· case (and not involved in 
Conover v. Burnett, SUD:t!\) the ,contention :Ls that, because o~ the · · 
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present traffic congestion existing in the area in question, the; member~ 
of· respondent Board are apprehensive that an acute parking. prob~e~ will 
develop as ·a resul-t of the method of merchandising used by appe+;~a~~· 
This in its elf . is a. sµ.fficient reason to deny a transf'er of a l~'<~·etl,$.,e 
·where no parking. space is available, and the applicant's m_ethod.~~j inL·ri~·; 
of operation might bring about such an aggravat·ed condition.. :~J; ·l~J :~r 

. . . - i= L ·-~ ·_;,. :~ 

Local officials, thoroughly familiar with the best 1p:.:;:~~ .. -;:;· .. :~:r. 
terests of their constituents, are the proper representatives to· 

1 

pass initially on liquor appli.cations involving trE:msfE;rs. Cf/~· rncmi · 
Tranc}11tg v..!,,· ~li~~ Bulletin 1296., Item l; Ward v. Scott, lp~. N~~ •. 
~ It is not. my function on appeal to substitute my pers_on~l opinion 
for that of the local issu1.ng authority, but to merely determine whethel 
reasonable cause exists for its determination and~ if so; to· affirm 

·irrespective of my own personal· views~ 

After careful consideration of the facts and circumstances 
appearing in this mattei-, I am conv·inced that the respondent did not 
abuse its discretion in denying .the application of appellant for a persc 
to-person transfer of the liquor license to it at the proposed premises, 

.Thus, ·1 shall reverse- the recommendation of the Hearer, affirm the actic 
. of the respondent and d.ismiss the instant appeal. 

Accordingly~ it . is, on this- 12th day of June 1962; 

ORDERED that the action of respondent be and the 
same is hereby affirmed~ and the appeal.herein.be and the 
same is here·by dismissed~ · · 

WILLIAM HOWE DAVIS 
DIRECTOR 

3 G DISCIPLINARY PROCEEDINGS ,.,. ALCOHOLIC BEVERAGES NOT TRULY LABELED -
LICENSE SUSPENDED F10R 25 DAY-Sp LESS 5 FOR PLEA(> 

In the Matter of Disciplinary 
Proceedings against 

Rustic Tavern, Ince 
t/a nRustic Tavern'' 
Marlton Pike & Cornell Avenue 

·cherry Hill.Township 
PO Merchantville, New Jersey 

Holder of Plenary R.etaii Consumption 
License C-17, issued by.the Board of 
Commissioners of Cherry Hill Townshipo 
- ~ - - - - = = - - = - - - - ~ - - - - -

) 

) 
CONCLUSIONS 

) 
AND 

) 
·ORDER. 

) 

) 

Wallace, Douglas & Gerry, Esqs.,, by John FG Gerry, Esq., 
Attorneys for Licenseee 

David s., Piltzer:; Esqo!J Appearing for the Division of 
Alcoholic Beverage Controlc 

Licensee pleads non .!1J:11 to a charge alleging that on Januar: 
i6, 1962, it possessed alcoholic beverages in six bottles bearing label: 

·which did not truly describe their contents,· in violation of Rule Z7 of 
State Regulation No.· 20s 

Absent pr:lor record, th~ license will be suspended for -twent: 
five days (the minimum peri.od where six bottles are involved), with 
remission of five days for the plea entered, leaving a net suspension 
of twenty d.ays I) .fte_QJ.!JJ> ... 62.t~._JllQ..:.., Bulletin 1444, Item 7 • 
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Accordingly, it .is, ·on thi_s 12th day· of Junep 1962·~ 

ORDERgD that·Pl,enary Retail Consumption Idcense C-17j issued 
by the Board of Commissioners of Cherry Hill Township to Rustic Tavern, 
Inc., t/a Rustic Tavern, for premises Marlton. Pike and Cornell Avenue, 
Cherry Hill.Township, ,be and the same is hereby suspended for the balance 
of its termp effective ·at 3:00 a.mo~ Tuesday, Ju.Yle 19, 1962; and it is 
further . ~ . . . 

ORDERED that any renewal license that may l?e granted shall· 
be and the same :ls hereby suspended until 3:00 a"me ,'i Monday, ,July 9, 
1962 

WILLIAM HOWE DAVIS 
DIRECTOR 

4c DISCIPLINARY PROCimDINGS - ORDER DEFERRING EFJ?ECTIVE DATE OF SUSPENSION. 

In the Matter of Disciplinary 
Proceedings against 

Rustic Tavern, Ince 
t/a "Rustic Tavsrn" 
Marl ton Pike & Cornell Ave·nue 
Cherry Hill •rownship 
PO M~rchantville, New Jersey 

) 

) 

) 

) 

) 
Holder ·of Pleriary Retail Consump­
tion License C~l?, issued by the ) 
Board of Commissioners of Cherry 
Hi~l .Townshipo ) 

AMENDED ORDER 

Wallace, Douglas & Gerry, Esqs (1 ~ by John 'b .. C!l Gerry,~ Esq.;, 
· Attorneys for Licensee~ 

David S. Pil tzer, Esq",, Appearing for the Di vision of 
Alcoholic Beverage Control& 

BY THE DIRECTOR: 

On June 12, 1962, I entered an· order suspendtng the license 
herein for a period of twenty days commencing June 19~ 19620 The 
licensee has now filed a petition requesting that the:· imposition of the · 
suspension be deferred and, for good cause appear:tng therein., I shall 
grant such petition0 

Accordingly, it is~ on this 19th day of JUn.e, 19629 

ORDERED that the previous order of susperlslon herein is 
hereby vacated; and it is further 

ORDERED that Plenar.y Retail ·.consumption L:Lcense C-17, 
issued· by the Board of ,Comm1$.sione,rs of Cherry Hj.11 Township to 
Rustic Tavern~ Ince, t/a Rustic Tavern, for premises Marlton Pike 
and Cornell Avenue, Cherry Hill Township, be and the same is hereby 
suspended for the balance of its term, effecti.ve .3: 00 Aai Me· r.uesday, 
June 26, 1962; and it is further 

; 

ORDERED that any renewal license that ma.y be grc:inted shall 
- be and the same is hereby suspended until 3:00 Ao Mo Monday·, July 16, 
1962. 

WILLIAM HOWE DAVIS 
DI HECTOR 

. ' 
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5 I) DISCIPLINARY PROCEEDINGS - ALCOHOL(LC :BEVERAGES NOT TRULY LABELED -
. LICENSE SUSPENDED FOR 15. DAYS, LESSi 5 :Fo.R PLE.~" 

In the Matter of Disciplinary 
Proceedings against -

John & ~leaner Zeilmeier 
t/a Wedgewoqd Inn 
Route #24 
Franklin Township 
PO Broadw.ayj No Jo 

~ 
F' .:. ,.,. 

)) 

-!:!~:·~~ < 

) 
Holders of Plenary Retail Consump--
tion T,icense C-3, issued by the ) 
Township Committee of the Township 
of Frankl~n, Warren County<. ) 

Licensees, Pro seo 

·.CONCLUSIONS 
AND 

.ORDER 

David S~ Piltzer~ Esqo, Appearing .for the Divis1.on of Alcoholic 
Beverage Control~ 

BY THE DIRECTORg 

Licensees plead l!Q.ll .Y1llt to a charge alleging that on Apri1. 
16, 1962 1 they possessed -alcoholi.c beve·ra.ge·s, i:p. two 'bottles .bearing 
labels which did not truly des-cribe their conten·ts., ·in 'Violation 
of Rule 27 of State Regula ti on N'o .• .2.0 a 

Absent prior record, the li:cense will be .suspended for 
fifteen days Jl with remis·sion of five .. day's ~tor ·the .plea entered-, · 
leaving a net suspension of ten days. -Re "Col\lcci, Bulletin 143·5; . 
Item 8$ · 

Accordingly~ it is, on this 13th. ~ay of June.,, .19.62, 

ORDERED that Plenary Reta~1 "Cons~ptlon Licens:e C-.3, issued 
by .. the To"\#mship Cammi ttee of the Township .of ·Franklin, County of War.ren 
to John and !!;leanor Zeilmeie·r, t/a We,dgewood 'Inn,, for premises on ·RoutE 
#24, Franklin Township, be and ·the .same i·s ·hereby suspended for te·n {1( 
days .P commencing at 7: 00 A.. Me ·Tuesday, J.ime·-''19, · 1962, ·and ter.minat.tng 
at 7 :00 Ao Mo Friday, June 29., 19·6.2.G · 

.WILL.IAM;HOWE DAVIS 
_l)IREC_TO.R 

6. STATE LICENSES - NEW APPLICATION FI.LED~ 

Netti Wholesale Beverages Inc .• 
'700 Ea.st Hi awa'tha Boulevard 
Syracuse, New York 

Appli{Jation filed August 7, 1962 for ·L11ntl. t'.ed ·wholesal.e ·Li·cense.~ 

~ /Jh--~,f ..--... v'--() ..... ~~i;:.u:a--(1'·-.,.._ ·({ tJ . . ( ' . . . ~." 
Will:l.am Howe ·Davis . . . · 

Director 

New Jersey State uorary 


