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.ASSEMBLY, No. 43 

STATE OF NEW JERSEY 

.PRE-Fil.JED FOR IXTRODUCTIOX IK THE 198.4 SESSION 

By Assemblymen HOLLENBECK and SCHWARTZ 

AN ACT concerning the service of alcoholic beverages and supple­

menting Title 33 of the Revised Statutes. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. No person, other than a person licensed according to the pro-

2 visions of Title 33 of the Revised Statutes to sell alcoholic bever-

3 ages, who furnishes any alcoholic beverage to a person at or over 

4 the age at which a person is a1Uhorized to purchase and consume 

5 alcoholic beverages shall be ch·illy liable to any person or the estate 

6 of any person for personal injuries or property damage inflicted as 

7 a result of intoxication by the consumer of the alcoholic beverages. 

1 2. This act shall take effect immediately. 

STATEMEl\TT 

The purpose of this bill is to exempt social hosts from civil lia­

bility for injuries caused by adult consumers of alcoholic beverages 

served by them. 

This bill, if enacted, would distinguish between the responsibili­

ties of an alcoholic beverage licensee and those of a social host . 

According to tl.c New Jersey Administrative Code 13:2-23.1, which 

carries the full force of law, the holder of a liquor license shall not 

serve a person who is actually or apparently intoxicated. The 

courts have held that a licensee may be civilly liable for injuries 

caused by an intoxicated person whom he has served. Licensees 

hold their alcoholic beverages licenses not as a right but as a 
privilege. Their strict obligation not to serve intoxicated persons 
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stems from the responsibility to the public assumed when they 

take on such a lice_nse. 

But to hold a social host liable for the actions of a drunken guest 

denies that the adult consumer of alcoholic beverages is primarily 

responsible for his actions. This bill is not intended to encourage 

hosts to serve liquor t.o intoxicated guests or allow intoxicated 

guests to drive. Rather, it is the purpose of this bill to recognize 

that an adult who becomes intoxicated is more responsible for his 

condition than the host who serves him at a party. 

.. 
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PRE-FILED FOR I~TROD"CCTION IN THE 1984 SESSION 

By Assemblyman RILEY 

AN AcT concerning ch·il actions against persons who sell or furnish 

alcoholic beverages, amending K. J. S. 2A :14-1 and N. J: S. 

2A :31-5 and supplementing Title 2A of the New Jersey Statutes. 

BE IT ENACTED by the Senat e and General .Assembly of the State 

of New Jersey: 

1. (New section) The Legislature finds and dMlares that: 

a. As a direct consequence of the judicial· imposition of civil 

liability upon persons who sell or furnish alcoholic beverages in a 

negligent manner, a person faces great difficulty in obtaining 

insurance against the imposition of civil liability for negligently 

selling or furnishing alcoholic beverages ; 

b. Where insurance coverage is available, exorbitant increases 

in its costs have occurred and many persons who sell or furnish 

alcoholic beverages do not, therefore, obtain this cov~rage; 

c. This lack of insurance adversely affects those persons and 

potential claimants; 

d. Ih order to make it econoinically feasible for insurance 

companies to provide coverage, the incidence of liability should be 

more predictable ; and 

e. To encourage the development of risk reduction techniques, 

the limits of the civil liability of those persons must be defined in 

the law. 

2. N . J. S. 2A :14-1 is amended to read as follows: 
2A :14-1. En~ry adion at law for tre:-: pa ;.;,; to real pr·operty, for 

e_ny tortiou:-: iujur·y to ro·al or J'l'l':<nual pn•p• ·r ty. for tukiu~. dl'tnin ­

iJig, or conn·rting p··r,. L• na l l'~'"i""r t : · . f., r r• ·J•l• ·\·ill nf ,:ornl~ or 

ExPLANATION-IUIIIIrr endo...d in bold-fa....d brt~~lr..rl• [~ho•l in lhr abmr bill 
ia not eaactrd and is iaknrl~d lo be omattrd an the law. 

Matter printed in italic! lh us is ae..- matter. 
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5 chattels, for any tortious injury to the rights of another not stated 

o in [sections] S. J. S. 2A :14-2 and N. J. S. 2A :14-3 [of this Title], 

7 or for recoYery upon a contractual claim or liability, express or 

8 implied, not under seal, or upon an account otl1er than one which 

9 concerns the trade or merchandise between merchant and merchant, 

10 their factors, agent s and sen·ants, shall be commenced within six 

11 years next after the cause of any such action shall have accrued. 

12 This sectio11 shall Hot apply to auy action for breach of any 

13 contract for sale gonrned by [ sectio11] K . J. S. 12A:2-725 [of the 

14 K ew J e1sey Statutes] or to any action fo1· tortioHs injury to real or 

15 1Jersonal woperty govented by section 3 of P. L. . . , c. 

16 (C. ) ( nou· pendiug befo re th e Legislature as Assembly 

17 B ill No. 347 of 1984). 

1 3. (Xe,\· section) A ciYil action which alleges tortious injury to 

2 real or personal property caused by a defendant who sold or 

3 fumished alcoholic LeYerages in a uegligent manuer shall be com-

4: meured within two years after the cause of action accrued. 

1 4. K. J. S. 2A :31-5 is al!1euded to read as follows: 

2 2A :31-5. [In] Exce1Jt as othe·rwise provided in section 5 of 

3 P. L. . ... , c. (C. . . . .. .) (now pending before the 

4 L egislatw·e as A ssem1Jly Bill No. 847 of 1984), in every action 

5 brought under the provisions of this chapter the jury may give 

6 such damages as they shall deem fair and just with reference to 

7 the pecuniary iujuries r esulting from such death, together with 

8 the hospital, medical and funeral expenses incurred for the de-

9 ceased, to the persons entitled to any intestate personal property 

10 of the decedent. 

1 5. (New section) Damages asses sed against a defendant for 

2 negligently selling or furni shing alcoholic beverages are limited to 
3 the following amounts: 

4 a. $75,000.00 per person for death or personal injury; 

5 b. $150,000.00 for all deaths or personal injuries, regardless of 

6 the number of person:::: : and 

7 c. $10.000.00 for injury to real or personal property. 

1 6. 1'his act shall take effect immediately. 

ST_-\.TE~IEXT 

The purpo;;0 of thi s bill is to limit the amount of damages which 

may be a ~~essed against a person for negligently selling or furnish­

ing alcoholic beverages. The maximum amount recovera:ble for 

persoBal injury or death is $75,000.00 per person to a total of 

$150,000.00 for all rl e ath~ or personal injuries regardless of the 
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number of persons. The maximum amount recoverable for property 

damage is $10,000.00. 

The bill also establishes a statute of limitations of two years on 

civil actions for tortious injury to real or personal property in civil 

actions alleging the negligent sale or furnishing of alcoholic 

beverages. The existing statute of limitations on civil actions for 

tortious injury to real or personal property is six years. 





ASSEMBLYMAN JOOEPH L. 9XCHINI, JR. (Chairman): First of 

all, on behalf of the Assembly Law, Public Safety and Defense 

Ccmnittee, I would like to thank everyone who has taken the tine to 

came here this afternoon. If I may, on behalf of the Committee, I will 

start with an opening statement I have prepared. 

Ladies and gentlemen, the purpose of this hearing is to 

elicit information and evaluate the public's concern about the 

liability of social hosts and alcoholic beverage licensees for any 

injury or damage to a third party caused by an intoxicated person who 

had been served by the host or licensee. 

Increasingly over the last few years, liquor liability and 

the availability of insurance as protection against such liability have 

becane a serious concern for the alcoholic beverage industry. While 

alcoholic beverage sales by retail licensees have been reported to be 

down approximately 30%, or roc>re, the premiwns for liability insurance 

have risen, in some cases, by 300% or even 500%. The number of 

insurance companies writing such insurance has dwindled fran a few to 

one, or none. 

I have been informed that as of this week there are no 

insurance cornpanies in this State providing liability insurance to 

licensees. However, I believe Hazel will correct me with sare recent 

information she has received within the last few days. Recent articles 

show that lawsuits filed against bar owners have risen dramatically in 

the last five years; yet, no insurance at reasonable rates is 

available. The economic stability of the alcoholic beverage industry 

in this State is in jeopardy. The Corrmittee wants to know what is 

going on out there. How many lawsuits are being filed? What are the 

aroc>unts of any judgments or settlements? Why is insurance not being 

written? 

The Cormlittee seeks all information you have available and 

suggestions for action. Along with our discussions, we w ... ll consider 

Assembly Bill 347 sponsored by Assemblyman Riley. Now, I want to 

emphasize to anyone who is here today with relation to any particular 

piece of legislation, we will not be voting to release any particular 

piece of legislation; however, in the context of this hearing it may 



very well be discussed. Mr. Riley's bill limits the arrount of damages 

which may be assessed against a person for negligently selling or 

providing alcoholic beverages. 

A discussion of liquor liability necessarily entails a 

discussion of the recent New Jersey Supreme Court decision of Kelly 

versus Gwinnell, which imposed liability against a social host under 

certain circumstances. It is my opinion, cmd I believe that of many of 

us who are involved in the legal profession, that social host liability 

is nothing more than an extension of the current liquor liability that 

has been imposed on tavern owners and restaurateurs here in New 

Jersey. Consequently, although the Committee could spend the entire 

afternoon discussing the liability of licensees, the discussions would 

be incomplete without the consideration of the related issue of social 

host liaoility. General issues within the topic of liquor liability 

affect both social hosts and licensees. The Court in the Kelly 

decision stated: "Given the facts before us, we decide only that where 

the social host directly serves the guest and continues to do so, even 

after the guest is visibly intoxicated, knowing that the guest will 

soon be driving hane, the social host may be liable for the 

consequences of the resulting drunken driving." They go on to say: 

"We are not faced with a party where many guests congregate, nor with 

guests serving each other, nor with a host busily occupied with other 

responsibilities, and therefore, unable to attend to the matter of 

serving liquor, nor with a drunken host." They emphasize: "We will 

face those situations when and if they cane before us." I enphasize 

that because I oelieve to a certain extent -- and I don't want to put 

too much of my own feeling into this -- that there has been a reaction 

by many people as to what this case is saying. The case, as I have 

read it, is a very narrowly construed decision. 

This Committee is now responding to widespread public opinion 

that the Supreme Court decision may have gone too far. We are 

responding to the Court's own statement in the Kelly decision, which 

stated: "If the Legislature differs with us on issues of this kind, it 

has a clear remedy." That's obvious; our remedy is to do sanething 

about it legislatively. The dissent in the Kelly case made a 
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:persuasive argument when it noted that the issue is best left to a 

legislative determination. The dissent advocated imaginative 

legislative drafting on the issue of social nost liability. However, 

they didn't go quite far enough to decide to draft any to give us as an 

idea. 

This public hearing is a fact-finding and educational session 

for this Committee, which has been called to act upon a host liability 

bill, A-43, sponsored Oj Assemblyman Hollenbeck. We may, in all 

probability, be called upon in the future to act upon other bills or 

recamtendations for bills develo:ped after an in-depth study of the 

issue. By reviewing and analyzing possible legislative action, we seek 

to strike a just and fair balance between imposing responsibilities on 

those who drink to excess, on those who serve alcohol to their friends, 

or on those who sell it to their customers. This Camnittee wants to 

becane fully educated on the facts and issues of liquor liability so 

that intelligent, thoughtful, and precise legislative action, in 

whatever form necessary, may be taken. 

I must emphasize something else at this juncture. This 

hearing, or any legislation that arises out of this hearing, or other 

hearings, or hearings that may be held as a result of the Social Host 

Liability Commission, which was put in place under legislation 

sponsored by Senate President Orechio- None of these hearings are 

intended, nor will they, nor is it my feeling that they should, in any 

way, manner, sha:pe, or form, impact to the detriment of the existing 

alcoholic beverage consumption driving laws we have, better known as 

the DWI laws, or the drunk driving laws. we are not on an expedition 

to try to soften them. I think this State has cane to be looked upon 

as a State that has very good drunk driving laws. There has been an 

impact as far as the public is concerned in their :performance behind 

the wheels of cars as a result of this. But at the same time, in 

fairness to those :people who run businesses in this State and who are 

getting their brains beat in, if you listen to them the way I have in 

going to certain meetings with tavern owners, as far as the 

availability of insurance for them is concerned, the premiums they are 

paying, and the cost to them -- sane thing doesn't make sense. 

3 



Hopefully, through the Department of Insurance and through the ABC, in 

conjunction with tavern owners and restaurateurs, with the help of MADD 

and other concerned people, we will be able to establish something in 

this State which will keep people who are in business, in business. 

With that, I would like to acknowledge the other members of 

my Canmittee. To my left is Assemolyrnan Martin; to his left is 

Assemblyman Schuber. To my right, at the far end, is Assemblyman 

Pelly. The Vice Chairman of the Committee, Assemblyman LaRocca, is on 

his way from Hudson County and should be here shortly. 

Before we proceed with our first witness, are there any 

comments from any members of the Committee? 

ASSEMBLYMAN SCtiUSER: If I may, Mr. Chairman, I would first 

like to congratulate you for calling this Committee hearing with regard 

to this very, very important issue. I think there is certainly nothing 

m:>re on the minds of our constituents at the present time than the 

present state of the drunk driving legislation in this State arxi the 

obvious extension of some of that policy through the Kelly versus 

Gwinnell case. I think it is clear to us as legislators that it is the 

public policy of this State, and rightfully so, that we have a strong 

set of laws to crack down on an individual, or individuals, who would 

drink arxi drive at the same time. The statistics with regard to the 

results of the people who do tnat are obvious to all arXi have been 

well-reported in the press. 

Therefore, this is basically the public policy of this 
Legislature and past Legislatures, and of the Executive, and now it has 

been adopted, or extended, by the Court. The case of Kelly versus 
Gwinnell, however, raises some interesting points. It takes the very 

basic public policy of this State to crack down on the drinking driver 

and expands it beyond what had been before just a prohibition with 

regard to the serving of minors in the home, which I think was a good 

decision in the Linn case, and expands that now to social interaction 

between adults in the home. The question before us now is whether we, 

as a Legislature, are going to permit the extension of this policy to 

that extent. 
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We, in the Legislature, obviously have three things we can do 

with regard to this as a result of these hearings: We can accept the 

policy as outlined in the case of Kelly versus Gwinnell; we can take no 

action whatsoever as a result of that; or, we can adopt a statute that 

adopts it. we can limit it to same extent or we can adopt legislation 

that would do away with the decision itself. 

As for myself, there is no question; I certainly agree with 

the public policy this State has announced with regard to the treatment 

of the drinking driver. But, I think there are same practical 

questions raised by the case of Kelly. Number one, there is the 

practical question of whether this has gone too far, to the extent of 

trying to regulate the interaction of adults on a social level. The 

majority of the Supreme Court indicates they do not believe that to be 

a proolem. Justice Garibaldi indicates that she thinks it is, and I 

have certain questions with regard to that. There is the very 

practical issue of whether, in fact, insurance coverage can be brought 

about as a result of this, or whether existing insurance is adequate to 

cover this great - I think -- expansion of the liability of the 

individual in his own home. I think that is a very valid question. 

Justice Garibaldi recognizes it and I think it is a question we must 

devote some time to. 

There is the whole question of whether there is equal 

responsibility on the part of a host of a party, as opposed to the 

individuals who go there, and tne practical problems that result from 

having something going on in your own home. These are all questions, 

Mr. Chairman, that I kno.v we are going to address here. I think that 

our point of emphasis should be along the question of if, in fact, we 

believe we should extend this policy, whether there should be sane 

limitations on it as far as the amount of liability, and what should 

the standard be for the individual. I think we should make a clear 

distinction between an adult and a miuor. Personally, I have no 

intention of accepting any legislation that will do away with the 

principles of the case of Linn versus Rand, which dealt with an 

individual serving a minor in the home. We have made the serving of 

minors a crlininal offense in this State, and I don't think we can take 
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upon ourselves, at this point, any legislation that would warrant the 

watering down of that. When we deal with the interaction of adults, 

that is a whole different ball game. I look forward to the testimony 

that may be elicited here today because I certainly have many questions 

as a result of the Kelly case. 

Again, I thank you for providing an opportunity to present 

all of the witnesses who are here today. I look forward to an 

extremely interesting hearing with regard to an issue of utmost 

i.np:>rtance in the State. 

ASSEMBLYMAN SO:CHINI: Thank you, Pat. Boo, is there 

anything you would like to add? 

ASSEt-'iBLYMAN MARriN: I think you and Pat have basically 

raised my concerns, and I have a lot of concerns. I just agree with 

the minority opinion in the Kelly case. I do believe that this is 

something that should be handled by the Legislature, as opposed to the 

courts. I would like to see our Canrnittee eventually take sane 

action. Thank you. 

ASSBMBLYMAN BOCCHINI: AsseniDlyrnan Pelly? 

ASSEMBLYMAN PELJ...Y: No, thank you. 

ASSEMBLYMAN BCXX:HINI: We have 17 or 18- I have two lists, 

and if you take both of them we have better than 30 people who want to 

testify today, although S<.:Xre of them may oe duplicates. As you speak, 

if you are speaking on the social host or the alcoholic beverage 

licensee liability, please address both of those issues at that time. 

I know we have the new Cornnissioner of Insurance with us. 

(Commissioner not in the room) We will go on to someone else; Hazel is 

out in the hall speaking to saneone. We have Assemblyman Riley's aide, 

Shawn Sheekey, with us. Assernolyrnan Riley is the sponsor of Assent>ly 

Bill 347. Shawn, if you're ready, we will take Assemblyman Riley's 

statement at this time. we have a copy of the entire statement, so 

if you want to condense it, you may certainly do so. 

~ SHISEKEt: Okay, I'll do that. Pardon me if I speak quickly at 

tlines. I realize we are under a time constraint. 
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First of all, thank you for establishing this public 

hearing. I would like to read this statement on behalf of Assemblyman 

Riley: 

"Dear Cnairman Bocchini and members of the Ccmnittee: I am 

sorry that a previous commitment makes it ~ssible for me to attend 

your public hearing. However, I would ask that you not take my 

absence as meaning that I am not concerned. Quite frankly, I believe 

that the enactment of Assembly Bill 347, at least in same version, may 

be tantamount to the salvation of an industry which is in very serious 

trouble. 

"As all of us are aware, the actions taken by us, the 

legislators of New Jersey, together with the Governor, duriD3 the 

previous five years, have produced the desired effect, that being a 

reduction in drunk driving. However, an unfortunate side effect of the 

latest trend of the law has been a 35% reduction in the tavern 

business. 

"Compounding the problem inherent in this huge loss of 

revenue, would be the fact that the tavern owners and liquor store 

owners are now confronting huge increases for dram shop or liquor law 

liability coverage. Normally, if you have a situation where the aemand 

and exposure decrease, we would all expect the coverage for same to 

decrease. However, the reverse has been the effect in this unique area 

of insurance coverage. 

"Additionally, one of the larger writers in this surplus 

lines field, Occidental Fire and Casualty Company, has now advised 

their policyholders that they will no longer be wri tiD3 liquor law 

liability coverage. Needless to say, when you have a reduced number of 

companies writing a certain coverage, you have a reduced. supply, which 

would inherently increase the costs even more. 

"In addition to my aide, Shawn Sheekey, I believe there will 

be many other people testifying in favor of this drastically needed 

legislation. I believe that the stories may vary, although the bottan 

line will be the same, that being that we must do sanething before we 

put these hard-working people totally out of business. 
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"Concerning the legislation itself, I would be amenable to 

changes oeing made with the draft of Assembly Bill 347. Specifically, 

I believe that the coverage area in Section 5 should be increased to 

$100,000 per person and $300,000 per incident. I would also suggest 

that this coverage became compulsory as a criteria for holding a liquor 

license. 

"These are not exclusive. I have spoken to Ccmnissioner 

Gluck, and we are willing to do whatever is necessary to help the 

people of this industry. 1 would be rore than willing to listen to any 

suggested amendments to this legislation. 

"The two changes I have previously suggested would result in 

protection to the patrons arx1 to those whan we seek to protect fran 

allegedly intoxicated persons. It would also protect the licensees 

fran exposure to bankruptcy every tim= a dram shop case is filed, and 

finally, I believe, as someone who is heavily involved in the insurance 

industry, that this would encourage many canpanies to offer liquor 

liability coverage. If this presumption becomes valid, we would have a 

situation whereby the supply would increase, and therefore, the price 

would decrease. In this regard, having spoken to several surplus lines 

persons regarding this, I received the distinct impression that this 

would be the result of the enactment of such legislation. 

"Again, I am sorry that I could not atteoo the public 

hearing. I would ask that you seriously consider this bill and the 

effects of same, in order that we may give sane aid and assistance to 

this beleaguered industry. Sincerely, Assemblyman Dennis L. Riley." 

I would like to say that I am here to listen and to consider 

any recommendations. 

ASSEMBLYMAN SCX::CHINI: Before I call our next witness, who 

will be the Commissioner of Insurance, if I might I would like to read 

into the record a letter I received dated April 3, under the signature 

of Attorney General Irwin I. Kimmelman. It was addressed to me on 

behalf of the Committee: 

"Dear Assemblyman Bocchini: I am in receipt of your 

invitation to testify before the Assernoly Law and Public Safety 

Committee on April 4 on the subject of host liability. 
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"Although I wholeheartedly support your aim of soliciting 

testimony in order to establish the basis for clear legislative policy 

on this ~rtant issue, host liability is a civil matter outside the 
realm of my authority. 

"As Attorney General, I have no official policy statement on 

the issue and, of course, my personal viewpoint is not germane at this 

time. As a matter of social policy, the issue of host liability is 

rore appropriately addressed by the Legislature. For this reason, I 

will not be attending your Committee meeting. 

"I thank you for your invitation, and wish to restate my 

endorsement of the efforts of your Committee to tackle the difficult 

social issue. Thank you." It is signed by the Attorney General. 

In addition, Director Vassallo from the ABC will be here, if 

he hasn't already arrived. Bob Pinard is here presently. 

Before I call Hazel, I would like to point something out just 

as food for thought. Some of you may recall the Rutgers University 

Eagleton Poll that I believe was released on September 1, 1984. One of 

the statements made to the 804 people who were questioned between July 

30 and August 6 was: There is widespread disagreement with a decision 

handed down by the New Jersey Supreme Court holding that under certain 

conditions persons serving alcoholic beverages in their own homes may 

be liable for damages caused by drunk drivers. In the results, it was 

interesting to note tl1at the report stated that while bars were not 

covered under that ruling -- although they, in effect, are under 
several other court rulings -- far more disagreed with this ruling tl1an 

supported it by a 69% to 26% margin. The remainder haci no opinion. 

The director of the poll corrunented: "Opposition to the decision seems 
to be based on a general belief that people should answer for their own 
actions. They do not want to regulate their guests or be legally 

responsible for them," which is enunciated under a statutory law, I 

believe, in California. They are probably some of the areas we will be 

getting into. 
At this time, it is my pleasure to introduce as our next 

witness, for her first appearance, as I understand it, at a public 

hearing as the new Commissioner of Insurance, Hazel Gluck. I'm sure, 
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Hazel, if your tenure as the Insurance Commissioner is as good as that 

of the Lottery Director, it will be an excellent one. 

<XH«SSICNER HAZEL FRANK GUJCK: I hope you're right. Assemblymen and 

ladies and gentlemen: First, let me say that I am delighted, Mr. 

Chairman, that you called this session because, obviously, it got 

everyone into one room to discuss the problem, which I don't think 

anyone has been able to ac~lish so far. 

Secondly, let me introduce Joe Kenney. Joe Kenney is an 

Assistant Commissioner with the Departm:nt of Insurance who has, as 

they say in the industry, a long tale, backward and forward. He is 

well-versed in some of the issues that you probably have questions on 

today, why insurance companies are not writing, etc. I thought it 

would be appropriate to bring Joe so he could answer any of your 

questions that I might not yet have the expertise to do. 

Thank you for invi tin:J me to speak today. As you noted, this 

is my first formal testimony at a public hearing since becoming 

Commissioner. I am glad to have the opportunity to be able to address 

this kind of an important topic, one which should be a focus for anyone 

who serves alcohol to persons who will drive on our roads and highways. 

As you know, at issue is the scope of the liability of social 

hosts, tavern owners, and other alcoholic beverage licensees for 

damages to a third party caused by an intoxicated driver who had been 

served by that host or tavern owner. Recent court decisions, 

particularly the New Jersey Supreme Court's decision last year in Kelly 

versus Gwinnell, would allow the victim injured in a subsequent car 

crash to sue the host who had directly served the intoxicated driver. 

Earlier court decisions would similarly permit an injured victim to sue 

a tavern owner who directly served such a driver. 
Obviously, it is important that this Committee study the 

effect of these rulings on the availability and affordability of 

insurance coverage for both the host and the tavern owner. I am here 

to address those questions which this Committee raised in its letter to 

me. I will discuss the availability issue first. 

With regard to a social host, not only is liquor liability 

coverage available, but this coverage is already provided in a typical 
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homeowner's or renter's policy. Because such policies do not 

specifically exclude host liquor liability, the insured host can expect 

that his insurer will provide coverage up to the ltmits provided in his 
policy. 

The plight of tavern owners, on the other hand, is just the 

opposite. Tavern owners have a difficult time finding an insurance 

company to insure them for this potential liability. Companies dislike 

recent court aecisions which ooviously have not favored tavern owners, 

but instead have followed the State's strong policy against drunk 

drivers. Companies are running scared, ever frightened of a potential 

increase in lawsuits and settlement claims. They are, therefore, 

reluctant to insure for this type of coverage. It is not true, 

however, that only one company in the State will write this coverage. 

Currently, two surplus lines companies and two admitted companies write 

this line of coverage, but it cannot be denied that they are very 

selective in the business that they will insure. 

Let me deviate for a moment here. Today, as a matter of fact 

before I came over here -- and Assistant Commissioner Kenney has been 

working on this now for the past couple of weeks -- the Allied Fidelity 

Insurance Company of Indianapolis was granted a Certificate of 

Authority to write liquor law liability in the State of ~w Jersey. 

At least it will ease the market to a certain degree. OCcidental Fire 

and Casualty Company of North Carolina, which is one of the principal 

writers of liquor law liability, had announced its intention of 
dropping coverage. The Bond of Insurance has arranged for an orderly 

withdrawal from the market. Occidental will continue to renew existing 
policies until April 15, rather than abruptly discontinuing all 

coverage. The Department also has under review an application by 

another company based in New Jersey for authority to write liquor law 

liability coverage. So, things have changed even within the last 
couple of days in this very volatile atmosphere we're in. 

This selectivity operates to severely restrict the 

availability of this coverage to tavern owners, and the Department of 

Insurance views this as a problem. You asK, "What are the possible 

solutions?" well, four options inmediately cane to mind, all of which 

11 



require legislative action to implement: ( 1) the establishment of a 

self-insurance pool; ( 2) the establishment of an assigned risk pool 

similar to the JUA or FAIR Plan for this class of risk; ( 3) the 

establishment of a reasonable cap on a tavern owner's liability; and 

(4), the placement of the liability on the drinker, with limited 

liability on the tavern owners or social hosts. 

The first two options are unworkable, in our opinion, 

because, quite frankly, the Department is without sufficient resources 

to nonitor another self-insurance pool or assigned risk plan at this 

time. The latter two options, both of which would place a cap on a 

licensee's liability, seemed the nost appropriate solutions we had 

before us as of a couple of days ago. A cap is necessary because 

insurance canpanies cannot be induced to write this coverage unless 

they have same iaea of their potential liability. Yet, merely 

establishing a cap on a tavern owner's liability does not address the 

problen created for those seriously injured victims who would be denied 

full recovery for their injuries due to the imposition of a cap. That 

is why the bill introduced by Assemblyman Riley -- A-347 -- is a step 

in the right direction, but we do not think it goes far enough. 

Assemblyman Riley's bill would limit the maximum costs 

recoverable for personal injury or death to $75,000 per person, and to 

a total of $150,000 for all deaths or injuries regardless of the number 

of persons involved in the accident. We are in agreement with his 

concept of a cap, but we feel that the anounts are too low. We 

re~nmend that a single total limit of $500,000, indexed to inflation, 

is a nore appropriate limitation on liability. 

To address the concern created by catastrophic injuries, we 

suggest that there should be a catastropnic assessment in the rate, 

charged either to all those buying liability policies or to those 

solely purchasing liquor law liability. This assessment could be used 

to fund claims in excess of the cap that was established. Although the 

Department does not have the resources to administer this assessment 

fund, it could possibly be administered by the Unsatisfied Claim and 

Judgment Fund. The Unsatisfied Claim and Judgment Fund currently 

handles medical expense claims under the Personal Injury Protection 
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coverage which exceed the $75,000 liability cap for each a::xnpany. This 

Fund also receives its money through an assessment process. It would 

be up to the Legislature to determine whether the catastrophic 

assessment involved with the liquor law liability should be borne by 

the policyholder, if the canpany is assessed, or by the tavern owners. 

In any event, the most important point to be made is that a 

cap should be established so that tavern owners will have t~is 

much needed coverage available to them. 

My concern with A-43, sponsored by Assemblyman Hollenbeck, is 

that it provides no cap to facilitate the availability of coverage to 

tavern owners. It would permit the scope of liability of tavern owners 

to remain status quo, thereby failing to address the availability of 

this insurance. Assemblyman Hollenbeck's bill would also overrule the 

recent Supreme Court decision in Kelly versus Gwinnell, with the result 

that social hosts would not be liable for the action of drunken 

guests. I will make no carunent on this issue, as I have made it a 

general rule to avoid commenting on a Suprene Court decision. Just as 

the Supreme Court didn't seek out my opinion on this issue prior to 

ruling, I am sure you do not need my input to legislate as you see fit. 

Now that you recognize, and have recognized, that liquor 

liability coverage is now available to social hosts, is not so 

available to tavern owners, and that a solution has been suggested for 

this, we can nove on to the issue of affordability. 

Although the canpanies allege that homeowners' rates will 

surely rise once those claims and lawsuits start rolling in, the truth 

of the matter is that we don't know, and cannot accurately predict, 

whether the rates will rise. It is too soon after last year's Supreme 

Court decision to determine whether the number or am:>unts of claims 

will rise due to the Court's unexpected broadening of coverage. In the 

future, the Department will order appropriate statistics on this so 

that this information wi~l be available. To date, insurance companies 

have not changed their homeowners' or renters' :p:>licies nor raised 

their rates in response to the Court's decision on social host 

liability. Therefore, any discussion of mandatory coverages for social 

hosts is premature until we know the real extent of potential claims -­

not just predictions. 
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We cannot really comment on the affordability of this 

coverage for tavern owners. Liquor law liability of tavern owners is 

not regulated by the Department because it is canmercial insurance. 

With the enactment of the Ccmnercial Deregulation Act in November, 

1982, companies do not file rates, rules, or forms for this coverage, 

nor are they required to file any statistics for this particular 

coverage. Therefore, we have no information as to how much the 

insurance premiums of tavern owners have increased over the last three 

years. Information relating to this problem is not readily available, 

but we are ordering canpanies to canpile this information in the 

future. 

Unfortunately, as you can see, we cannot provide much input 

on the issue of affordability of coverage for social hosts or tavern 

owners because either it is too soon to nave any available data as far 

as social hosts are concerned, or no data to date has been compiled as 

far as tavern owners are concerned. We hope to be able to provide you 

with better information in the future. 

Lastly, I would like to take a minute to discuss a remaining 

question you posed. You asked whether personal catastrophe insurance 

covers claims against drunken guests. There are two types of personal 

catastrophe policies: personal umbrella policies and personal excess 

policies. A personal excess policy would cover all losses exceeding 

the normal hcrneowner' s policy limit up to the limit contained in the 

excess policy. For the excess coverage to apply, therefore, the 

underlying hcrneowner's policy limit first must be exhausted. It should 

be noted, however, that any coverage excluded under the haneowner's 

policy is also excluded under the excess policy. But, this is not 

currently a problem because social host liability is now included, at 

this point, under a hcrneowner' s policy. What the future--

ASSEMBLYMAN SO:CHINI: (interrupting) Excuse me. lvould you 

please repeat that? 

COMMISSIOOER GWCK: Okay. I know this is- Right now, 

liability for social hosts is covered under the hcrneowner' s policy. 

Okay? If in the future it were not under the homeowner's policy, it 

also would not be covered under the excess liability policy because it 
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would be removed fran both. Right now the problem doesn't exist, nut I 

guess what I'm saying is that there is a potential for a problem if, in 

fact, experience snows, going down the road, that there have been 

cases, settlements, etc. So, there isn't a problem now, but there 

could be a potential problem down the road. 

The second type of personal catastrophe policy - the 

personal umbrella policy - provides coverage for situations excluded 

under the underlying homeowner's policy. Therefore, the typical 

personal catastrophe policyholder can anticipate coverage of the social 

host liability. 

I have attempted to provide you with responses to the 

questions posed and with other information to aid you in your 

consideration of a reasonable solution to the liability problems of 

social hosts and tavern owners. I hope you have found this information 

insightful, or at least somewhat useful. I am personally willing to 

discuss it with you at any time. 

available to you. 

I, or my staff, will always be 

Let me just say that there may be other solutions you may 

want to consider. Other states have done different thingsi for 

instance, in the State of California it is a misdemeanor -- you know, 
it's simply a misdemeanor -- if you serve a drink to saneone and he 

goes out and has an accident. The State of Wisconsin has not strayed 

fran the theory that it is the consumption rather than the sale that is 

the proximate cause of intoxication. The Wisconsin Supreme Court 

indicated that to assign blame to the one who served the alcohol rather 

than the one who voluntarily consumed the alcohol was carrying the 

chain link too far. So, in Wisconsin you have one side of the ooin, 

and in California you have the other side of the coin. It varies from 

state to state as to what their Supreme Courts have said and as to the 

kinds of laws they have enacted. 

ASSEMBLYMAN BXCHINI: Is there anything eJ.se, Hazel? 

COMMISSIOOER GLUCK: No. We are availaole for--

ASSEMBLYMAN B:XCHINI: (interrupting} If I may, not being as 

familiar with insurance terminology as you and Joe are, and maybe same 

of the members of my Committee, I need a little clarification as to-­

When you refer to surplus lines, what does that mean? 

15 



CGtMISSIOOER GWCK: Yes. Joe? 

JOOEPB B. K:EltiEY: That is an unauthorized insurer. There are certain 

risks which are either difficult or ~ssible to place in the admitted 

market. Some canpanies can be brought in to furnish this coverage on 

what we call the COmmissioner's unauthorized insurers' list. 

Technically, they do not have facilities within the State. They are 

brought in by a New Jersey property and casualty broker. They do not 

came in on their own; they are brought in by a broker. 

The statistical information -- financial information is 

reviewed and approved, and this determines whether or not they oamply 

with the surplus lines statutes. But, it is an unauthorized insurer. 

For the purpo§es of this discussion, it is also very possiole for the 

difficult-to-place risk, and that is usually on the Commissioner's list 

of difficult-to-place risks. With that kind of a risk, an insured, 

such as a tavern owner, could go directly to a surplus lines oampany. 

ASSEMBLYMAN BOCCHINI: Is that list readily available to 
restaurateurs, tavern owners -- licensees? 

MR. KENNEY: Yes, it is published annually. 

ASSEMBLYMAN BOCCHINI: If you take the surplus lines 

suppliers, or insurers, if my understanding is correct, that is all we 

have writing in New Jersey right now. Is that correct? 

CG1M.ISSIOOER GWCK: Well, until today that might have been 

correct. 

MR. KENNEY: Until today, Assemolyrnan, you had one company 

which--

ASSEMBLYMAN SCX:CHINI: (interrupting) was that Occidental? 
MR. KENNEY: Yes, Occidental was writing. You had one 

unauthorized insurer which was writing, but very selectively. You have 
another unauthorized insurer writing very selectively. Now, there are 

still same admitted companies writing very selectively. I have been on 

the horn the last couple of weeks with some who are writing a piece 

here and a piece there, and they will continue to do so, but they will 

not open up the floodgates to write this kind of business. 

ASSEMBLYMAN BOCCHINI: Keeping in mind the surplus lines 

market, do you think-- This is sort of a pointed question. I don't 
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really intend it to be that way, but do you think that is a fair 

situation? I mean, can you recommend or establish-- I don't expect an 

answer today necessarily. If it happens to pop out, that's great, but 

I understand that with same of these questions you might have to take 

time to reflect upon them. Hopefully, the thought process will be a 

rewarding one for all of us who are concerned. But, keeping that in 

mind, do you think you can find a way to recommend that the State 

establish a system whereby we can open it up or require it to be 

mandatory for people to write? 

MR. KENNEY: If you see fit to come up with legislation 

whatever way you can do it -- to sort of balance what the ccxrpanies 

perceive to be an unbalanced situation with regard to court decisions-­

That is a real fear. Their policies have been written not to reflect 

certain coverage situations; that is another fear. I think what we are 

trying to do is get enough insurers in here to take sane of the 

pressure off and write. We should do that within the next couple of 

weeks. I think some companies will then take another look at it, but I 

don't think they are going to tum all the way around canpletely. It 

is going to be there until -- according to the ccxrpanies -- there is 

same kind of capping, some kind of restriction on a person's right to 

sue, which is a problem in itself. 

I don't think leaving the situation where it is, without any 

legislative amendment at all to cure the situation, is going to result 

in a clear availability problem and a clear affordability problem. 

That is what we have to tackle next. 

ASSEMBLYMAN BO:CHINI: Okay. Hazel, you mentioned sanething 

and, Joe, you also mentioned something which I think I have a problem 

with to the extent that-- I understand that you don't want to 

necessarily intrude, per se, into the legislative process. But, quite 

candidly, I am of the opinion that you have became a very integral part 

of this legislative process. I, as one legislator, will certainly look 

to your input as this thing unfolds and goes beyond the embryonic stage 

we are in today. I don't think the Legislature in and of itself is 

necessarily so collectively wise that it is going to put together a 

piece of legislation without your help on this. 
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C<M.U:SSIOOER GWCK: No, I didn't mean to imply that. I 

appreciate what you have said, Mr. Chainnan, but I guess what I'm 

saying is that we can't give you any data now which is, you kno.r­

What our function should be at this point is to give you data vis-a-vis 

social hosts. 

ASSEMBLYMAN BOCCHINI: Correct. 

C<J.tMISSIONER GWCK: There isn't that much experience. 

ASSEMBLYMAN Ba:CHINI: I understand. 

CXM1ISSIOOER GWCK: It hasn' t changed, but you might say, 

"Well, based on the experience of the rest of the liability insurance 

lines that are being written, we anticipate it will and, therefore, we 

want to do this before it happens." 

ASSEMBLYMAN BOCCHINI: When this was deregulated in 1982-­

That would have been Governor Kean who signed that into law in 1982, 

correct? 

COMMISSIONER GLUCK: Yes. 

ASSEMBLYMAN BOCCHINI: The deregulation did not necessarily 

mean that the Department of Insurance, through their other statutory 

availabilities, could not -- and you were not the Oammissioner then -­

have tracked or required reporting oy the c::.'OIIpanies. Is that correct? 

cn-tMISSIOOER GWCK: That is my understanding, out it was not 

done. 

MR. KENNEY: It was not done. 

ASSEMBLYMAN BO:CHINI: was there a tracking or a reporting, 

to your knowledge, prior to 1982? 

COMMISSIOOER GLUCK: Before the act, there probably was. 

MR. KENNEY: The enactment of the Comnercial Deregulated Rate 

Act was possibly the result of inaction by the Department, which did 

everything on a manual basis. Filings had to be done manually, which 

took a ton of time. The industry became upset by that, am there was 

bad name-calling back and forth. It was my understanding that the 

insurance industry lobbied for - I don't know if I should use that 

word or not -- or pushed for this kind of legislation. 

ASSEMBLYMAN BOCCHINI: For the deregulation? 

MR. KENNEY: For the deregulation, yes, which takes it out of 

prior approval. 
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ASSEMBLYMAN BJCCHINI: Right, which then made it, if I may 

just project a thought that comes to me- Once that went through, it 

made it easier for the Department of Insurance to say, "We no longer 

have to track this at the same time." 

C<.MUSSIOOER GWCK: I guess so, but the iaea was, it was 

supposed to-- As I understand it, it was supposed to be a competitive 

market, and therefore tecause it was a competitive market, it didn't 

need to be regulated. I suornit to you that a lot of that competitive 

market, as I see it today, doesn't exist. 

Now, I also understand that the Commissioner has the 

authority to be able to pull certain of these lines out -- for lack of 

a more erudite terminology - and look at them. I have to tell you -

and I'm not here to tell you what our problems are in the Department -­

that our physical space is such that if I went out tanorrow to get 1 0 

people, I couldn't fit them in the building. So, we really do have a 

problem in doing that. I'm sure it can be resolved going down the 

road, but that's been one of the problems we have to address, vis-a-vis 

our own Department of Insurance, which we are taking a really hard loOk 

at right now. 

MR. KENNEY: Excuse me, sir. 

ASSEMBLYMAN BOCCHINI : Yes. 

MR. KENNEY: To add to that, one quick statement. The law 

says that the Commissioner may require a company's underwriting 

guidelines. I think people look at the "may require," and it doesn't 

seem that severe. we are taking steps to change that. Where the 

company's underwriting guidelines will be gathered, we will came with a 

regulation stipulating, "These are what you must abide by," rather than 

reviewing each company's underwriting guidelines, whiCh takes a bundle 

of people. I think in that way we will be able to clean up this act to 

a CE':rtain degree - not totally, nut we won't make the same mistakes as 

we did before. 

ASSEMBLYMAN BOCCHINI: In relation to the legislation which 

caused the deregulation, I request that you look into the possibility 

of taking the tavern owners' insurance, or the liquor liability type of 

insurance-- I would appreciate an opinion on whether or not we should 
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consider removing that, amending the legislation, which would take that 

particular business, r~oove it from the deregulated process, and put it 

back into a regulated process. 

Ca.tMISSIOOER GWCK: I think -- and we will certainly get 

back to you on this -- the Commissioner has the ability to do that. 

ASSEMBLYMAN SCX.::CHINI: I m=an, if you can do it through 

regulation, fine. 

COOMISSIOOER GWCK: We will double check it. However, I 

have to tell you that it is not only this liability, but it's pollution 

liability, and it's condaninium liaoility. This is one part or one 

piece of this overall problem, as I see it, regarding liability. 

ASSEMBLYMAN BOCCHINI: As far as the liquor liability 

insurers are concerned, they are very limited, and they "spot write." 

As I understand it, there are sane who will not write down in the shore 

area. Maybe I can understand that fran a few years back; I don't 

know. There are others who are writing, but, you know, other than the 

two additional you are dealing with, Hazel, is there anything on the 

horizon for us to look forward to? 

Ca.tMISSIOOER GWCK: Other than the one who cam= on board 

today and the one we hope will come on board within the next two weeks, 

not that I know of. 

MR. KENNEY: I have a three o'clock m=eting with one in my 

office. (laughter) 

COMMISSIONER GLUCK: He's the best thing for the State. 

ASSEMBLYMAN BXCHINI: Are they both surplus lines-­

MR. KENNEY: (interrupting) Admitted. 

CGtMISSIOOER GWCK: They are admitted. These are admitted 

carriers. What Joe is doing-

ASSEMBLYMAN SCX.::CHINI: (interrupting) Will that cause a 

difference in the rates, one being admitted as opposed to one being an 

unauthorized writer? 

MR. KENNEY: Well, really, they can charge anything they 

want, even if they are admitted in this line. It is a special risk. 

It is on the affordable list, until we remove it. Right now, liquor 

law liability is-- They can charge anything they want for it. 
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ASSEMBLYMAN BCX:CHINI : Assemblymen, do you have any 

questions? 

ASSEMBLYMAN SCHUBER: I appreciate Hazel caning here today 

and giving us information with regard to some of the insurance 

questions we had. I think what she said was very informative, 

especially for many of us who do not deal in the insurance field. 

There is one comment I would make, how,:ver. Let me just 

switdl over to the social host for a second. After this case cau:e out, 

I pulled out my own policy. '!he fact of the matter is, it would appear 

that this type of liability is covered by most homeowners' policies. 

My concern, however, is-- I seem to remember either Justice Garibaldi 

reading, or rendering, or one of the canments on that, a dissent­

There is no question in my mind -- even though this case is relatively 

young, and probably the aitount of claims on it is unknown at this time 

-- that as a result of it, the insurance carriers are going to have to 

cane and partition for rate increases, or surcharges, based just on 

that aspect. I don' t think there is any doubt in my mind. That is one 

of the concerns I really have. The consumer, again, is going to be 

hurt very badly by that. '!hat is one of the questions presented to us, 

whether we, in fact, must limit that decision to try to head off that 

type of thing. That is the great concern I have. 

<n1MISSIOOER GWCK: I think, Assemblyman, that is why 1 given 

the amount of time and the options we at the Deparbnent think are open 

to us -- and we are open to discussing, you know, any kirrl of 

solutions, as you are, to these problems, all of you-- That is why \<lie 

recornmended the cap, because we see it as a potential of, you know, as 

all the other liability insurance. I know that is not a position that 

may be one that is going to be a favorite position of a lot of people 

in this State, but nevertheless, if there is another way to handle it, 

\<lie will be more than happt to look at it. 

I don't know that the Supreme Court decision -- I am not an 

attorney, as you know - specifically went into the policy per se. I 

don't think it even addressed whether the policies covered or didn't 

cover. We are assuming that it is covered. 
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ASSEMBLYHAN SCHUBER: What is interesting though, Hazel, on 

that, when you made the carment, I guess half facetiously, that they 

didn't consult you, I think they should have. 

COOMISSicx-.JER GLUCK: I was at the Lottery then; maybe that 

was the reason. 

ASSEMBLYMAN SCHUSER: The majority and the minority, or the 

dissent in this particular case, tx:>th make sane intere·sting 

suppositions on insurance based on what attorneys argued in front of 

them at the decision. In my mind, that is quite curious. I think 

there should have been more information based on that, since insurance 

coverage seems to revolve around same aspects of this decision. If you 

read that, bOth Justice Wilentz and Justice Garibaldi made comments on 

insurance coverage. Justice Garibaldi indicated to us, however, that 

she does not have enough knowledge on it, that she didn't really want 

to corrunent, but that she does think it is a problem. I think the 

majority indicated that fraLt what they had heard in the argument, they 

thought it was covered, as has been indicated. But, to me, there are 

potential problems on this down the pike for the consrnner. 

CCM1ISSIOOER GWCK: I agree with you. 

ASSEMBLYMAN SCX::CHINI: Bob? 

ASSEMBLYMAN MARriN: You say that right now apparently Irost 

homeowners' coverage, or maybe all homeowners' coverage, would provide 

for social host liability. What, if anything, is to prevent a oampany 

from disengaging and excluding this type of coverage in its homeowners' 

policies? 

CCI1MISSIOOER GWCK: Joe, go ahead. 

MR. KENNEY: Coverage under your homeowner's policy is what 

we are talking about, and that is regulated. It is not under the 

ccmnercial deregulated situation. For a canpany to make a filing to 

remove certain coverages that the Canrnissioner regulates, she would 

have to agree to that; There may be a public hearing and that kind of 

stuff, but the final decision on that is the Canrnissioner's. Now, if 

that is against public interest, or statistics do not support the 

removal of that coverage, then, of course, the canpany will not get 

that through. 
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As an aside to that, there has never been, in my review of 

this matter, any removal of the coverage under the homeowner's policy, 

the liability policy, from third-party claims. I think if you talk to 

a defense counsel, he will tell you that they have to do the same thing 
no.v that they had to dc:r- They had to do the same thing before the 

Supreme Court decision as they have to do no.v and prove negligence. 

So, the coverage has been there. There have been claims made against 

the liability portion of the homeowner's policy. So I, for one, would 

be very surprised if the statistics under the homeowner's policy are 

so dramatic that the company would rush in for rate increases or Same 

amendment of their filing. 

ASSEMBLYMAN BOCCHINI: Joe, if I may, in my discussions, 

also, with same people, I have found in relation to local attorneys in 

the Mercer County area, in discussing this with them, that they sort of 

chuckled to the extent that they -said, "You kno.v, the social host 

liability is no.v a timely topic that you read about, but we have been 

dealing with it for years and years in trying cases. It is just that, 

for whatever reasons, it has drawn nore media attention and public 
awareness in recent history." I pointed out a case that we had 

settled. There was no big deal in our office. I even laughed when I 

started to read the decision. I said, 'Gee whiz, I never knew we were 

involved in such significant social litigation,' so to speak." 

Hazel, you also mentioned something as far as being covered 

under a homeowner's policy. If a company wanted to remove that, could 

they just arbitrarily remove it, or do you have to review that? 

CCX>1MISSIONER GWCK: No, they would have to file and we would 
have to review it. 

MR. KENNEY: It is regulated. 
ASSEMBLYMAN In:CHINI: so, there would be notice on that if 

they wanted to remove it? 

CCMMISSIONER GWCK: Yes, c:tbsolutely. 

ASSEMBLYMAN SCX:::CHINI: As an example, I have a haneowner's 

policy, and for my office an umbrella policy; I have rrore policies than 

I care to read, I think. In relation to that -- and I am speaking from 

a layman's standpoint for the most part -- the average citizen can be 
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assured that if he has a haneowner' s policy at present, this type of 

coverage is under the homeowner's policy. 

COOMISSIONER GWCK: As we understand it. 

ASSEMBLYMAN EU::CHINI: I thinK that is significant. It is 

built into whatever the rate is they are paying? 

CG1MISSIONER GLUCK: If there would be a change, they would 

have to cane to the Department of Insurance. 

ASSEMBLYMAN BUCCHINI: Someone from the Legislative Services' 

staff mentioned to me that when he was discussing this with sane 

insurance companies, and so forth, they pointed out that they thought 

they were more concerned with a person who had a pool in his back yard 

than someone who had -- I never thought about it, but I guess a lot of 

people have pools in their back yards -- a picnic on the fourth of July 

in his back yard, because the possibility of an injury in a pool is 

more prevalent when you use it every day through the summer, as 

compared to a fourth of July picnic. 

Joining us at this time is someone who just scurried in from, 

I guess, some type of an event up in Hudson County, the Vice Chairman 

of the Assembly Law, Public Safety and Defense Committee, Assemblyman 

LaRocca. 

ASSBMBLYMAN LaRO:CA: I'm sorry I'm late, but I think I came 

in just at the right time. This subject matter of whether or not you 

are covered by the haneowner' s policy is very important. I have polled 

about a dozen defense counsels from big law firms in the last week or 

so, and I can get any kind of an opinion, both sides, and these are 

experts. This morning, at the affair I attended, two prominent 

attorneys from Hudson County were there. One said, "Nick, I '11 give 

you all the cases where the homeowner's policy does not cover it." The 

other one said, "Nick, I '11 give you all the cases that it does cover." 

So, there you are. 

I called ITrf insurance broker and a few other insurance 

brokers, and I can assure you that the insurance industry absolutely 

knONs nothing about it. The insurance agents are not attuned: maybe I 

have a dumb agent, but I doubt it. (laughter) No, I'm being very 

honest here because this is a very serious subject. Of course, what do 
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many of the homeowners have -- $50,000, $30,000, $~0,000, same may have 

$100,000 -- and you say an umbrella may cover? Well, umbrellas are not 

easy to get. In fact, I can tell you with my umbrella, oecause I am 

involved and because I need the coverage, I get a hard time. I am rrore 

eXfX>sed. So, it is a serious problem that this may be pulled out of 

homeowners one way or the other. I got the tail end of the statement 

fran the Commissioner that they will Kno.v about it, and they will 

advise everyone. I am heartened by that, but at the same time, I am 

very much \>.Qrried because the attorneys don • t kno.v and the insurance 

agents don • t kno.v ho.v to advise people. This is something that we 

should consider seriously. Thank you. 

ASSEMBLYl-1AN .BO::::CHINI: Thank you. Frank? 

ASSEMBLYMAN PELLY: I have several questions, Mr. Chairman. 

Mrs. Gluck, in your testi.rrony you spoke about Assembly Bill 347. 

Specifically dealing with the cap on liability, is the concept of 

putting a cap on liaoili ty precedent setting? I • m really not into 

insurance to a substantial degree, and I am \>.Qndering about that. 

COMMISSIONER GLUCK: I don't think this State has it. Other 

states--

ASSEMBLYMAN PELLY: ( interrupting) I • m talKing about in New 

Jersey. 

COMC-USSICNER GLUCK: I don't know. I don't think there is 

any cap on liability. 

ASSEMBL~1AN BOCCHINI: No, I don • t think so. 

COMMISSIONER GLUCK: I think it \>.Quld be precedent setting in 

New Jersey, yes. 

ASSEMBLYMAN PELLY: It would be precedent setting? 

COMMISSIONER GLUCK: Yes. 

ASSEMBLYMAN PELLY: Okay. Have you anticipated or thought 

about putting a cap on other forms of liability in an effort toward 

cost containment, such as medical liability, etc.? 

COMMIS~IONER GLUCK: Well, there have been a lot of 

discussions about the capping of liability. It \>.QUld probably take 

legislation, as I understand it. It is not a subject dear to a lot of 

people's hearts from what Assemblyman LaRocca was just talking about. 

25 



There are people who think that if you cap liability, people who are 

seriously injured, or whatever, are not going to be able to get the 

m:meys they deserve. We have talked about this in other areas; we have 

discussed this with pollution liability. we have talked about the fact 

that if all of the people who are going to remove asbestos, for 

instance, fran the schools this sumner, do it according to the state of 

the art that the Department of Health has set up in their regulations, 

which is supposed to be the strongest in the country - and I have no 

reason to doubt that -- if all that is m:t, the insurance canpanies 

have said to us, "Well then, if we m:et all of that, why 30 years down 

the road will we be subject to having saneone put a claim in?" That is 

a good question. We have been wrestling with that since I have been 

in the Department regarding all liability, but we haven't-- I think 

this is the first time the Departm:nt has taken a step toward that in 

this particular bill -- agreeing with it. 

ASSEMBLYMAN PELLY: In your testim:my, you suggested that 

there be a total limit of $500,000 which is indexed to inflation. Are 

you specifically suggesting that the $10,000 cap for injury or personal 

property also be at $500,000? 

$10,000? 

CG1MISSIOOER GLUCK: No. 

ASSEMBLYMAN PELLY: You're saying that should remain at 

MR. KENNEY: Are you talking about personal property? 

ASSEMBLYl~lAN PELLY: Yes. 

MR. KENNEY: You're not talking about the body? 

ASSEMBLYMAN PELLY: Right. I'm seeking clarification. 

You're suggesting that the $75,000 per person for death or personal 

injury and the $150,000 total be increased to a maximum of $500,000 in 

either event, and you are not addressing the issue of injury to real or 

personal property. 

C()1MISSIOOER GWCK: Yes, we didn't make a judgment on that. 

ASSEMBLYMAN PELLY: You didn't address that; you dian't make 

a judgment? 

COOMISSIOOER GLUCK: No. We can supply you with it if you 

feel it is necessary. We can talk about it. 
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ASSt:MBLYMAN PELLY: Have you noticed that -- maybe it is too 

soon to tell -- homeowners• liability has increased as a result of the 

Supreme Oourt decision? Have you noticed any movement in that 

direction? 

MR. KENNEY: we have no records on that, but I think oecause 

of inflation, you are going to-- Insurance companies now are going to 

offer their insureds information that inflation has pushed their 

property up, and with the cost of repairs, they are going to say, 
11 Increase it. 11 People who are aware of this responsibility are just 

going to automatically increase it. I don't think it is a result of 

the Supreme Oourt • s decision in this particular case making them 

responsible. I would assume if I had low liability limits and I read 

this and was concerned, I would, but I don't think there are any 

statistics now to show that increases in this coverage are a direct 

result of the Supreme Court decision. 

COMMISSIONER GLUCK: The other thing I heard was that they 

were going to be offering higher deductibles in order to balance out 

the cost of the policy~ 

ASSt:MBLYMAN PELLY: As an option, to reduce premiums. 

COMMISSIONER GLUCK: Yes. 

ASSEMBLYMAN PELLY: Are you suggesting that the insurance 

industry is probably going to be educating people on the need for 

increasing their liability, and you don't see increased rates 

forthcoming as a result of--

CGIMISSIONER GLUCK: (interrupting) Well, I don't know if 

you-

MR. KENNEY: (interrupting) Only because you have increased 

your limits. I don't think as a result of the possible or potential 

exposure. I have not seen the kind of statistics that would warrant 

any type of increase on the same cover age you have now. 

CGIMISSIOOER GWCK: See, the problem is, by the time we get 

the statistics in, it is like going in - it is not a terrific analogy 

-- for a cardiogram, all right? Everything is fine, and two days later 

you have a heart attack. We can only tell you what we have at present, 

and what we have at present is precious little information, you know, 
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vis-a-vis what is going to happen in the future with regard to that 

homeowner's policy. We can only- What we are saying is, it is 

conjecture and a certain amount of assumption, presumption, or 

whatever. 

ASSEMBLYMAN PELLY: Would you suggest that the Conmercial 

Deregulation Act of 1982 be rescinded? 

COMMISSION£~ GLUCK: we've talked about it. I don't know at 

this juncture that I can intelligently address that. The rescinding of 

that act, fran the point of view of the Department, vis-a-vis it's o,.m 

staff, would be a problem right now, let alone the public policy part 

of it. It may be that we need to take a look at that in the near 

future and decide whether, in fact, we should be doing it. I can tell 

you right now, Assemblyman, that we don't have the staff, nor do we 

have the physical facility at this point -- although I'm sure that if 

the State made an effort we could always rent space -- to handle that. 

That is without the public policy side of it. 

So, if the Legislature, in its wisdom, eventually decided to 

do that, we would just have to make preparations in order to rronitor 

all those lines we are not 1nonitoring now. 
ASSEMBLYMAN PELLY: Irrespective of your staff and space 

constraints, would you say it is a good idea to rescind that? 

Cel-1MISSIONER GWCK: I can't make that statement now. If you 

give us an opportunity to cane back sometime in the future, if you 

allow us to take a look at it -- we have been talking about it on and 

off -- we will give you a direct answer. We are just not prepared to 

do that today. 

ASSEMBLYMAN PELLY: we've heard today-- All of us are 

hearing about the increase, and we will be hearing more on the increase 

of liability insurance for tavern owners. Some have said it has gone 

up four or five times in recent years. Have yoo found that to be 

accurate? 

MR. KENNEY: There is considerable liability coverage under 

your camnercial general liability policy. Now, under the Carmercial 

Deregulated Rate Act, there are about four or five areas that cern= 

under the provisions of that which permit companies to charge what they 
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want -- a risk which has premiums of $10,000 or more or exotic risks, 

which are special risks that are on the Camnissioner's list -- and that 

is without regard to premium. Regarding liability under the CDL 

policy, with the canpetitive situation from, oh, 1978 on up through 

1984, or the present time, the canpanies undercut each other. As a 

result of undercutting each other, they did not properly underwrite the 

risk. So, in addition to losing money fran the lack. of proper 

underwriting, they did not balance it out with their investnent 

income. Five or six years ago, interest rates were high, so everyone 

could make up any shortfalls by returns on investment. So, if they 

didn't do that, their interest rates dropped and they found themselves 

losing money. They did not underwrite a particular risk properly and, 

in fact, one of the municipalities I checked on for 1983 had a total 

package of liability, auto, workers' cornp, and fire, that was $105,000 

for that year. For 1983, the manual rate for that risk should have 

been $636,000. 

There is just no way in the world you are going to be 

profitable or remain financially solid with that kind of an imbalance. 

'!his is what is happening in the entire liability area, including 

liquor law liability. It was dirt cheap, no one properly underwrote 

it, and now they are trying to make up for the lack. of underwriting. 

Hence, you are going to have court decisions -- which have frightened 

them -- where there is coverage being thrown into a policy where it was 

not intended, and you are going to get sky-high rates. 

C<»1MMSSIOOER GWCK: Let me add sanething. This is not 

liquor law liability, but recently it was brought to our attention that 

we have a lot of condominium associations in this State. There was a 

particular senior condominium association where they had 2,400-same-odd 

hanes or condaniniums in the association. Their coverage, their 

liability, frar. the walls out, three canroc>n elements, ran sanething 

like $73,000. '!hey were cancelled by their canpany, and they \t:ent out 

to shop. What they have no.v is 11 $270,000. 11 So, you can see-- We're 

saying it's not just here. We're starting to pick. up pockets all 

across the line. 
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ASSEMBLYMAN PELLY: Going back to the liquor law liability 

insurance-- Please bear with me; I really have a very limited 

knowledge of insurance and the insurance industry. I'm sure I am going 

to be struck out before the eoo of the day. In any event, are you 

suggesting that the reason for the tavern owners' liability premiums 

being increased so much is not because of the fact that they are 

subject to more litigation, but, in fact, due to perhaps poor business 

practices on the part of the insurance canpanies in the past? Or, 

their feeling that, "Well, this might be a great opportunity to 

increase the poor tavern owners' insurance rates substantially because 

we have a Supreme Court decision that just came out. This would be an 

opportune ti.Ire to increase it four or five times, and blame it on the 

Suprene Court decision, rather than the fact that maybe we haven't done 

what we should have done. Maybe we haven't made the proper investments 

in the past. Maybe we haven't charged the oorrect rates in the past 

and have forgotten about it. This is an opportunity to recoup our 

losses, rather than really dealing with it aboveboard." 

MR. KENNEY: I think you understana the total picture very 

well. (laughter) Yes, it is a smattering of all of that. You just 

can't pull out one aspect of it. You have hit five or six critical 

areas which have all resulted in a very untenable situation. If you 

say that an insurance canpany did not properly underwrite a risk, 

resulting in liability losses or improper reserving and the whole works 

which at least existed, yes, that means it is fX)Or management. some 
oanpanies apparently, because of the competitive nature of this market, 

were sort of thrown into it because if they didn't, their canpetitor 

would. It was one of those things where, "I am going to charge this" 

and "This guy charges that," and wham::>, everyone is trying to do it. 

ASSEMBLYMAN BOCCHINI: The bottan line was, as opposed to 

creating a more competitive m3rket, you closed down a market and, as a 

result, the person who got the short end of the stick was the tavern 

owner. 

CG1MISSIOOER GWCK: In this instance, yes. 

MR. KENNEY: But there is a smattering of all of it; you have 

hit it right on the head. 
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ASSEMBLYMAN FELLY: I appreciate the opportunity to be 

enlightened this afternoon. I thank you both very much. 

ASSEMBLYMAN BXCHINI: Nick? 

ASSEMBLYMAN LaROCCA: I don't want to harp on this particular 

subject, but I would like to get a reaction, if possible, before it 

comes to our Banking Cormnittee, about whether there is any way the 

Department can, either through regulation or an educational program, 

and very, very, very soon, alert the industry, alert the people, alert 

the brokers that there is a problem and that they should dO something 

about it. I am very serious abOut this oecause no one knows that they 

may have small limits, that there are problems, whether they are 

covered or not covered. I think there should be sane kind of an 

educational program. When it comes down to rates, I think Justice 

Marie Garibaldi, in her dissenting opinion, was very clear about it. I 

think anyone would be r~niss if he or she didn't follow it. 

She said: "It is unrealistic to believe that insurance rates 

will not rise in response to the ruling and that many homeowners may 
li 

not have enough insurance to protect them from losing--

COOMISSIOOER GUJCK: (interrupting) That is what we said. 

That is what the analogy was about the cardiogram. You know, we can 

only tell you what is now. 

ASSEMBLYMAN LaROCCA: Is it possible that your Department 

could do something practical for the benefit of the public without 

waiting until your statistics come in? You're right, but the 

statistics will came in a year from now. In the meantime, during this 

waiting period, there will be many homeowners who are going to be 

stuck. 

MR. KENNEY: Right now, Assemolyman, we have to proceed as 

though you are not going to do anything legislatively. There is a 

problem-

ASSEMBLYMAl\l LaROCCA: (interrupting) Don't kid yourself into 

believing that. 

MR. KENNEY: No, no. I'm saying that we have to proceed in 

the best way we can to help to relieve the situation, not that you 

won't. I'm saying that we can't rely on that. We have to try to do 
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sane thing with the tools we have. Are you talking the social host 

problem or the tavern owners? 

ASSEMBLYMAN LaRCX:CA: Just the social host problem right now. 

MR. KENNEY: Regarding the social host, what we're saying is, 

unless an insurance }Xllicy excludes third-party coverage under the 

liquor law liability, it is covered. 

ASSEMBLYMAN LaROCCA: Why don't the agents and the industry 

kn<:M that, or the people? 

MR. KENNEY: I came up with the educational requirements for 

a license, and I don't understand it either. They are sup}X>Sed to be 

able to read }Xllicies. 

ASSEMBLYMAN B<XCHINI: I kn<:M you have a meeting at three 

o'clock which we don't want to see you miss because, Lord knows, we 

need that additional carrier in this State at this }Xlint in time. I 

have a couple of other questions. I don't know if you are aware of it, 

but from what I have been able to establish from Legislative Services, 

they have talked to about 2,100 liquor businesses which are now without 

this type of insurance in the State of New Jersey. 

CG1MISSIONER {;WCK: No. 

MR. KENNEY: No, that's not true. They panicked on that. 

Occidental, which arranged for an orderly withdrawal of those 2, 100, 

told the agent or the broker, "Don't write any new business after April 

1. We will renew all of your business up to April 15." Now, I took a 

look at that list of 2, 100, and that is exactly what has happened. I 

checked that out. The agent panicked. But, in any event, his business 

is going to be covered. we suspect a great many of the businesses will 

be covered as soon as we get these companies on board. 

ASSEMBLYMAN SCX:CHINI: IX> we knav -- maybe this is a better 

question to address to Bob Pinard, or John Vassallo, if he gets here -­

how many licensed retail beverage establishments we have, incorporating 

into that the restaurants? 

MR. KENNEY: Oh, you have a ton of them. You have 

approximately 8,000 tavern <:Mners, 4,000 package stores, the Restaurant 

Association - I don • t have a figure on that -- but, I am thinking a 

total of between 15,000 and 20,000. 
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C<:»1MMSSIONER GLUCK: I think they are all represented here 

today. 

ASSEMBLYMAN BOCCHINI: Do you know how many presently carry 

or do not carry any type of--

MR. KENNEY: ( interrupting) No, we don't. 

MS. SZILAGYI: We may be able to find out about that. 

ASSEMBLYMAN BOCCHINI: Okay. Carmen, do you have that 

number? 

~ GIIEriO (fran audience): There are about 12,000 licensees, 

including cluos and package stores, throughout the State. '!here are 

8,000 retail consumption licensees and about 2,500 package dealers. 

The other 2,300 are (remainder inaudible since Hr. Giletto was speaking 

from the audience without a microphone). 

ASSEMBLYMAN BOCCHINI : Do you know how many are operating 

without insurance? 

MR. GILETI'O: We feel that about 40% of our consumption 

licensees do not have third-party liability insurance. 

ASSEMBLYMAN BOCCHINI : Okay. We' 11 hear rrore from you in a 

bit, but that was just something that came to mind. 

Are there any other questions for Commissioner Gluck or Mr. 

Kenney? (no response) I'm sure I '11 think of sc:>r~ething after you 

leave, Commissioner. 

COMMISSIONER GLUCK: Well, I'll be around. 

MR. KENNEY: We' 11 take care of it. 

COMMISSIONER GLUCK: We both have to go, but if there is 

anything you need from us, please let In:! know. 

ASSEMBLYMAN BOCCHINI: On behalf of tne Canmittee, allow me 

to say that we appreciate your candor and we appreciate your being 

here. I have developed a feeling, or at least a sense of an ability to 

work with you in relation to this particular problem. We will truly be 

looking for your guidance. I can assure you that you will probably be 

hearing from the Social Host Liability Commission concerning a meeting 

that will be forthcoming. Our Committee will probably be meetil'l3 in 

more detail concerning this, and we may request you to came back with 

same additional information for us. 

CCMMISSIOOER GWCK: Fine. 
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ASSEMBLYMAN BJCCrliNI: There is no time of day that saneone 

can't be reached for emergency purposes. If you have something that 

warrants consideration for legislation, please let us know, and we will 

sit down with you and do whatever we can, as well. 

COMMISSIONER GLUCK: Thank you very much; we appreciate that. 

MR. KENNEY: Thank you. 

ASSEMBLYMAN BOCCHINI: We appreciate you as well. You were 

very enlightening. 

Mr. David Evans, New Jersey Department of Health. 

mVID E.VANS: Mr. Chairman and rrembers of the Cormnittee: I am here 

tooay to represent the Cormnissioner of Health, Richard Goldstein. I 

work for the Division of Alcoholism within the Department of Health; I 

am Chief of the Intoxicated Driver Programs. My unit now includes the 

former Bureau of Alcohol Countermeasures which was in the Division of 

Motor Vehicles. I am responsible for the drunk driver when the courts 

get finished with him. I run the Evaluation, Education, and Treatment 

Referral Program for all the drunk drivers in the State. 

We have looked at both of these bills and, at the outset, may 

I say that Cormnissioner Goldstein is in favor of ~sing liability on 

those who knowingly serve alcoholic beverages to persons who are 

intoxicated. This liability should apply both to social hosts and to 

alcoholic beverage licensees. 

I would like to note that this is also the opinion of the 

Presidential Commission on Drunk Driving, and you have a copy of the 

Commission's Report in front of you which relates the dram shop laws. 

They say: "These laws implicitly establish the necessity of placing 

responsibility on the part of the seller or server, whether they be 

ccmnercial or individual hosts." Such is the statement on the part of 

the President's Commission favoring social nost and commercial seller 

liability. 

As far as Assembly Bill 43 goes, the Corrrnissioner vf Health 

is opposed to it. This bill relieves social hosts from all liability. 

We believe that this is a poor policy for the health of the citizens of 

New Jersey. This bill linplies that when it comes to serving alcohol to 

people who may pose a threat on the highways, we are not our brother's 
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kee,E?er. We feel that we are our brother's kee,E?er, and our sister's 

kee,E?er. We feel that anyone who ,E?ersonally serves alcohol to saneone 

whose judgment is impaired by alcohol to the J:?Oint where he is 

intoxicated is posing a danger on the public highways knowing that that 

person may then drive an automobile. 

I think one of the problems with the Kelly versus Gwinnell 

case and why there has been a social outcry about it, is that the case 

is simply misunderstood. It is very narrCMly applied. It only applies 

to situations where you have a ,E?ersonal service to a visibly 

intoxicated person who you knCM is going to drive an autamobile. I 

think that is part of the problem. 

I would like to go on record here by saying that our Division 

would be happy to put out educational materials or a pamphlet for the 

public explaining what this case is all about. It doesn't apply to a 

party situation -- and that is where_ m:>st people are concerned -- where 

they don't personally serve the guests. 

I would like to read something from the Supreme Court 

opinion, and I think this pretty well sums up heM we feel about Kelly 

versus Gwinnell. The Court said they recognize the concern that their 

ruling will interfere with accepted standards of social behavior, will 

intrude on and sanewhat diminish the enjoyment, relaxation, and 

camaraderie that accanpany social gatherings at whidl alcohol is 

served, and tnat such social gatherings and relationships are not 

simply tangential benefits of a civilized society, but are regarded b¥ 
many as important. We believe that the added assurance of just 

canpensation to the victims of drunken driving, as well as the added 

deterrent effect of the rule on such driving, outweigh the importance 

of those other values. If there be a loss, it is well worth the gain. 

From the J:?Oint of view of looking at the problem of drunken driving in 

New Jersey, if there is a loss and a change in scm: of our accepted 

standards of behavior regarding the serving of alcohol, that loss is 

well worth the gain in lives and freedom from injury that may result. 

NCM, concerning Assembly Bill 347, we think that the issue of 

caps needs further study. One thing we would like to J:?Oint out to you 

is that this bill equates social hosts with alcoholic beverage 
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licensees. I guess the assumption is that a cap on one applies to a 

cap on the other. If caps are to be set, we think there should be a 

different cap for the licensee than for the social host. The cap for--

ASSEMBLYl>iAN BCX:CHINI: (interrupting) Based on what 
criteria? 

MR. EVANS: Excuse me? 

ASSEMBLYMAN BOCCHINI: I don't mean to interrupt you in the 

middle of your presentation, but based on what criteria? 

MR. EVANS: Based on the criteria that the licensee is 

engaged in a licensed profession in this State, that the selling of 

alcoholic beverages is a privilege, not a right, and that society has 

recognized for hundreds of years that that sort of a commercial 

enterprise needs to be controlled. 

ASSEMBLYMAN SO::CJ:HNI: No, no, I take those things as a 

common understanding. I'm thinking along another line. I'm sorry I 
interrupted. 

MR. EVANS: Usually, in the law of negligence, we look at 

foreseeability, and I think that a licensee has a greater knowledge of 

the foreseeability of his actions than does a social host. Licensees 

are aware that regulations are binding on them; they should all have 

received copies. They know that there are certain things they can and 

cannot do, whereas a social host may not know those things. 'Itlat is 

why I think a higher cap should be put on the licensee. 

-ASSEMBLYMAN BUCCHINI: Do you have a suggested cap? 
MR. EVANS: No, we don't. We think that needs further 

study. However, it is the opinion of the Commissioner that if there is 
a cap, it should be enough to adequately compensate the victims of 

injury, including catastrophic injury. 

ASSEMBLYMAN BOCCHINI: I'm sure that the Bar Association will 

agree with you. 

MR. EVANS: Yes, I believe they are going to comnent on 

this. There is one other thing we would like to make you aware of. I 

have not done a detailed study of this, but it is my knowledge of the 

law that the only institutions that generally receive sate kioo of 

legislative limit on liability are charitable institutions. I would 
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like you to ask yourselves the question: Are we equating sellers of 

alcoholic beverages with charitable institutions? The reason we put 

limits on their liability is because they perform a valuable put>lic 

service, not that tavern owners do not perform a valuable public 

service. My great-grandfather and grandfather were tavern owners, and 

my mother grew up on top of a tavern. I know they were honorable 

people. We are not in favor of putting anyone out of business who 

obeys the law and does a responsible job of administering his 

business. But are we saying by ~sing a limit on liability-- Are we 

equating service of alcohol with physicians, for example, who might 

perform a valuable public service and who might deserve a cap on 

liability? In any case, if a cap must be imposed, it should be 

something that will adequately compensate victims. 

Another point I would like to make- I have provided you 

with a copy of the New Jersey Administrative Code that governs the 

conduct of licensees and the use of licensed premises. The law holds 

that a licensee cannot serve alcohol to someone who is apparently 

intoxicated. I did some research into the Alcoholic Beverage Control 

disciplinary cases and looked at the definition of "apparently 

intoxicated." You find it before yoo on the second page. nThe tenn 

'apparently' refers to the observable manifestations or syrnptans of 

excessive indulgence in alcoholic beverages. It portrays a person so 

far under the influence of alcoholic beverages that his conduct and 

demeanor have departed fran the normal pattern of behavior." I took 

excerpts fran various cases where "apparently intoxicated" was defined 

in the case. In the interest of g<XX:l taste, I will not recrl them, but 

you can see that, at least as far as the Alcoholic Beverage Control 

goes, they have not disciplined people unless the patron was really 

grossly intoxicated and it was very, very clear that that person was 

having trouble. 

You will hear fran bar owners that it is unfair to impose 

this standard on them, and I offer as proof that it is not unfair, 

that, in fact, the cases holding them liable have only been the really 

grossly negligent cases. 
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we think the best approach to rut down on bar owner liability 

is for bar owners to take a risk management approach. Our Division 

will be happy to train any bar owners or groups of bar owners in risk 

management and the different alternatives they can take to cut down on 

their liability. we are already doing that, and we will be happy to do 

it in the future. We will train them in how to tell if saneone is 

intoxicated. We will train then on alternative ways of dealing with 

intoxicated people. We will be happy to do that at any time. They can 

just call the Division and we will set up the training. Thank you very 

much. 

ASSEMBLYMAN BOCCHINI: Who are you going to train? 

MR. EVANS: We have a training program right now for bar 

owners and servers of alcoholic beverages -- licensees -- to train them 

in what their legal responsibilities are and in how to detect if 

someone is apparently intoxicated. we will train them also on ways of 

dealing with intoxicated patrons and on how to say, "You've had 

enough. Please do something else." 

ASSEMBLYMAN BCX:CHINI: Let Ire ask you this: What do you do, 

in fairness to a bar owner who sees someone he wants to cut off and 

does the right thing-- What does he do then? 

MR. EVANS: He simply tells the patron, "Sir, I think you 

have had too mud1 to drink." 

ASSEMBLYMAN In:CHINI: You rrean the oonsumer? 

MR. EVANS: Yes, the oonsurrer, or the patron. He may give 

him an alternate drink. If the person is in public and is intoxicated, 

the Alooholic Treatment and Rehabilitation Act, which is N.J .s.A. 

26:2B-7 permits the police to take a visibly intoxicated person who is 

in a public place into treatment against his will. That law has been 

on the books since 1976. If someone is intoxicated in a public place, 

the bar owner can call the police and have the person taken to a 

detoxification program. 

ASSEMBLYMAN SCHUBER: Isn't that impractical? Really, sir, I 

appreciate that what you are saying is true, but isn't that 

impractical? What businessman is going to do that? 

MR. EVANS: Well, I think a businessman who wants to protect 

his business from a lawsuit will. There are alternative methods--
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ASSEMBLYMAN SCHUBER: 

feel that that is practical. 

(interrupting) I personally do not 

MR. EVANS: Well, I am not an expert in the training. we 
have other people in our Division who provide the training, and I'm 

sure they could appear oefore you and explain how it is done. There 

are ways of talking to patrons, ways of not offending the patrons, 

and arranging for alternative rides home. SOme counties have what are 

called "Service Forces," which provide rides for intoxicated people. 

They can develop relationships with taxi services. There are a number 

of things that can be done. 

ASSEMBLYMAN SCHUBER: I have no problem with that. I know 

those things have worked successfully, but I think that sare of the 

other stuff is just ~ractical, really. 

MR. EVANS: I am just giving you the alternatives under the 

law. 

ASSEMBL~1AN BUCCHINI: If I may, Mr. Evans, is your training 

program intended to extend into the homeowners' situation as well? 

MR. EVANS: We could provide training for homeowners. As I 

said earlier, we would be happy to cane out with a pamphlet or sane 

educational materials of similar nature for homeowners. As a matter of 

fact, we could provide these things to the insurance canpanies which 

write homeowners' policies. 

ASSEt1BLYMAN BOCCHINI: Let's take the standard as set forth 

statutorily under N.J.S.A. 39:4-50.10 on intoxication. I serve as a 

municipal prosecutor, Bob serves as a municipal prosecutor, and in 

reading through sane of your observaole manifestations and s~~toms of 

intoxication -- I don't know if you glanced through those, Bob-- from 

my experience in defense and in prosecuting at the municipal level, I 

would say, unequivocally, fran what I can see here, that probably in 

~rost instances, if they were under a Breathalyzer, it would be well 

ovet a .10. 

ASSEMBLYMAN MARriN: Well, unfortunately, there are very few 

times you will have a situation where someone climbs on top of a 

cigarette machine. I 1nean, same of them are oovious, but in IroSt 

cases-- If someone comes into a tavern and he has already been 
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const.nning alcohol and then he is served two drinks before the server, 

or whoever it is, realizes and pays special attention to him, I see a 

real problem. At that point in time, your solution is that they call 

the police in order to protect themselves from liability. 

MR. EVANS: No, I said that that was an option available to 

bar owners. I also listed a number of other options. By the way, as I 

saia earlier--

ASSEMBLYMAN MARTIN: (interrupting) Practically, if they 

came there by automobile, most likely they are going to want to attempt 

to go home by automobile. What do you do to restrain them? I don 1 t 

see any clear, practical alternative. 

MR. EVANS: Again, I am not an expert in the training, but I 

kno.v there are techniques that exist. I \\Ould be happy to have the 

people who do the training for our Division provide you with that 

information. But, there are well-established techniques. By the way, 

the training is being done in connection with people from the alcoholic 

beverage industry, who have also developed these techniques. This is 

not sanething we just thought up. May I also make a-

ASSEMBLYMAN MARTIN: (interrupting) The problem is, the 

clear cases don 1 t- I can see where sanething can be done if saneone 

sits in a tavern for two hours and, as you suggest, has possibly four 

or five gin and tonics. You can probably take cognizance of that. 

But, there are so many other cases which are much tougher. I think 

what the Chainnan and I are familiar with are situations where it is 

not -- at least from my experience -- possible to be able to determine 

from visiole appearance alone, outside of a Breathalyzer machine, that 

saneone is under the influence of alcohol, and yet, if he gets behind 

the wheel of an automobile, in the driver 1 s seat, he really does 

manifest difficulties with his reflexes. 

MR. EVANS: I think the Suprerre Court in the Kelly versus 

Gwinnell case took that into consideration. As I said earlier, you 

have to make two points before you can find a bar owner liable. Number 

one, you have to prove personal service, and number two, you have to 

prove the person was visibly intoxicated. The burden of proof is on 

the person suing the bar. If they can 1 t prove that the bar awner knew 

they were visibly intoxicated, they do not win the case. 
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ASSEMBLYMAN MARriN: 'fhe interesting thing to me in Kelly 

versus Gwinnell was that they went back and used the Breathalyzer 

machine to establish and say, "Therefore, the person must have been 

visibly intoxicated." They did not use the physical symptans that 

saneone observed. They went back to the machine. In my experience, 

the machine and sarneone's visible appearance don't always match up. 

MR. EVANS: If I understand the case, that was really an 

evidentiary question. The host in that case said he only had two or 

three drinks, and the Breathalyzer was used to ~ach his credibility 

that, in fact, he had not just had two or three drinks. They could not 

have gotten that blood alcohol level with just two or three drinks. 

That is what the social host said. 

The attorney who handled that case, the Kelly/Gwinnell case 

is here, and I think he can probably canment further on that. I think 

he will be testifying later. 

ASSEMBL~~ BOCCHINI: h~ich one did he represent? 

MR. hVANS: He represented Kelly. 

ASSEMBLYMAN BOCCrliNI: The plaintiff? 

MR. EVANS: Correct. 

ASSEMBLYI-1AN PELLY: On Page 3 of the decision, Gwinnell was 

subjected to a blood test, which indicated a blood alcohol 

concentration of .286, nearly three times--

ASSEMBLYMAN MARriN: ( interrupting) I have no problem with 

the clear-cut cases. We're talking about situations where it is .10 or 

higher, where it is very difficult, in my experience, to be able to, in 

same cases, show that someone is physically under the influence, at 

least to that level. The other thing about this case is, there were 

same factual problems. The person said he hadn't been consuming 

beforehand. I am concerned about situations such as I mentioned 

before, where someone may be drinking before he gets into a tavern, or 

even someone in the social host situation, where the person comes into 

saneone's hane. When saneone serves a drink, it does take a while for 

him to be able to determine to what extent someone may be inebriated. 

The other practical problem is that it takes time -- usually 

an hour to an hour and a half -- before you physically reach the 
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sympto.ns, before the alcohol gets into your bl<XXlstream and you have 
the highest amount of reflex problems. 

ASSEMBLYMAN BOCOIINI: If I may, before we go into too much 
detail on the Breathalyzer, etc., we have two troopers with us. One is 

Sergeant Shopland who, if I am correct, oversees much of the Breath 

Test Unit for the State Police here in New Jersey. Sergeant, I would 

like to hear fran you next. I think it would be timely to dovetail 

your testim:>ny behind that of Mr. Evans. 

ASSEMBLYMAN SCHUBER: Mr. Chairman, I just have one question. 

ASSEMBLYMAN BOCCHINI: If I may, Pat, Assemblyman LaRocca has 
a question first. 

ASSEMBLYMAN LaROCCA: Following your suggestion, I am not 

going to do more cross-examining of this witness, but I would like to 

make a comment on what you thinK -- or what the Commissioner thinks 

about guidelines for a host. Is he really serious when he says you can 

have a training progran for all the hosts, for all of us, about what to 

do and what not to do? Do you think that is really practical? 

MR. EV.Al.'JS: Yes, sir, I do. I think we have access to the 

public media. Right now, we put out a number of educational materials 

on drunk driving. 

ASSEMBLYMAN LaR<XCA: How do we detect one who is drunk? How 

do I knON, how do the people of the public knON whether a person had 

three drinks at another party? 

ASSEMBLYMru~ BOCCHINI: I want to stop this line of 
questioning. 

ASSEMBLYMAN LaRCX:CA: That's all. I just wanted to make a 

comment. I am not going to do any further questioning. 

MR. EVANS: I think we can do it. 

ASSEMBLYMAN SCHUHER: Mr. Chairman, I have a strict question 
on that. 

ASSEMBLYMAN BOCCHINI: All right, Pat. 

ASSEMBLYMAN SCHUBER: I just want to ask you a question. You 

commented on two of the bills. There is a third bill here that Senator 

Cardinale has introduced which sets up, I think, probably a little bit 

of a different standard of liability with regard to the social host. I 
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was wondering if you would care to comment on that, if you have read 

it, or, second of all, do you believe there is a necessity or that 

there should be as far as the legislation that this Committee may want 

to consider, for a difference in the standard of liability for the 

social host as opposed to the licensee? 

ASSEMBLYMAN BOCCHINI: I think he testified to that. 

MR. EVN~S: In answer to the first question, yes. If I may 

just comment a little bit about the--

ASSEMBLYMAN SCHUBER: (interrupting) Senator Cardinale's 

bill. 

MR. EVANS: Yes, I'm sorry. I haven't read that bill, nor do 

I believe the Commissioner of Health has read it. But, I believe his 

position is that there should be a different standard applied to 

licensees and social hosts. By the way, if I may just make a comment 

about the observable manifestations of intoxication, it has been a 

matter of law for a long time. I would be happy to give you the cases 

on that. A person's level of intoxication, or whether or not someone 

is intoxicated, is a matter that doesn't require--

ASSEMBLYMAN LaROCCA: (interrupting) The public doesn't read 

cases. 

MR. EVANS: well, I think we can educate them through the 

media and through educational pamphlets. We are working on drunk 

driving right now. 

ASSEMBLYt~ BOCCHINI: I appreciate that. Have you ever had 

the opportunity to view any video tapes or defend any drunk driving 

cases? 

MR. EVANS: Yes. 

ASSEMBLYMAN BOCCHINI: Then you are familiar with that 

process. Keeping that in mind, if you have nothing further to add at 

this time-- Sergeant, I did want to call you, but I found out we have 

so-,neone who has flown in fran out of State who has to catch a four 

o'clock plane. Don't everyone all of a sudden end up with a plane they 

have to catch. (laughter) If I may, Mr. Evans, I would like to have 

Mr. I>iichael J. Velotta now, fran the Allstate Insurance Canpany. Mr. 

Velotta, it is nice to have you with us this afternoon. Please 
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proceed. IX> not construe my absence as rreaning I do not want to listen 

to you; please construe it for where I'm going, because I have to. 

MICHAEL J. VEIDrl'A: Thank you, Mr. Chai rrnan. Members of the 

Committee: My name is Mike Velotta; I am with Allstate Insurance 

Company and am fran its hare offices in North Brook, Illinois. we have 

taken no position on any of the three bills that are before the 

Canmittee. You might ask, "Well, why are you here today?" Really, we 

want to explore the public policy issues that underlie the whole area 

of social host liability. We would like to make sure that all of the 

factors, at least some of the facts, are discussed in the policy 

decision that you, as legislators, are going to have to make for the 

State. 

The public policy decision on whether to change the liability 

that was set up in Kelly versus Gwinnell is before you, whether there 

should be a duty on the social host to avoid serving his guests 

alcoholic beverages where he knows that a person is drunk, or will 

become drunk, and then thereafter drive. In creating this duty, the 

Supreme Court also set about creating a liability. Now, our ooncern, 

and one that we hope will be explored in the context of this debate, is 

this liability and its costs. A new liability was created, that is, a 

social host is now liable to the injured party in a State that has 

joined several. That rreans that the host, as well as the driver, are 

each responsible fully for any award that would be recovered by' the 

injured person; that is, the person can recover from the host, as well 

as the driver who actually injured him. 

So, we want to make sure you understand that that liability, 

we think, is probably oovered by the homeowner's policy and the 

personal umbrella policies we write in the State. I think we are 

either the seoond or third largest homeowners' writers in the State. 

We write quite a bit of bUsiness under our personal umbrella policies. 

So, we think that as a result of that opinion, we have created a new 

liability situation in the State. This is what we hope you will 

address: Who is going to pay for the extra awards and the defense 

oosts that ultimately are going to be added to the homeowners' premiums 

and the pub policy prentiurns in the State of New Jersey? I think that 

is part of the decision you have to oonsider. 
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Our problem as a canpany is, we are torn between two 

competing interests. One is the cost interest; the other is, we have 

been firmly entrenched and involved in supporting efforts to remove 

drunk drivers fran the roads. That is another way of cutting down 

costs for everyone in the State. So, that, again, is probably one of 

the reasons we have taken no finn position on any of these bills, 

because we have the same public policy concerns that you are going to 

be faced with; that is, we want to get drunk drivers off the road. At 

the same time, we want to at least have you consider, as part of your 

debate, the additional cost you are going to put in by imposing this 

new liability. 

Looking at the costs themselves right no.v, Allstate 

currently, since I guess last summer, June or July, when the decision 

carne down, has about 11 or 12 cases that come under the Kelly versus 

Gwinnell decision. We are in the process of defending some of those. 

Currently, as I think Camnissioner Gluck indicated, there is nothing in 

Allstate's rates, either the homeo.vners' rates or the pub rates, to 

reflect that new liability. we simply don't kno.v yet; it is too 

early. As those costs are incurred, and as we have sane basis for 

projecting future costs to came out of those kinds of decisions, then I 

think it is entirely appropriate and predictable that we will include 

those costs in future homeowners' premiums, as well as in pub premiums. 

We anticipate that it would be a fairly low-frequency type of 

claim, but of nigh severity. In other words, it is not going to occur 

very often, but when it does occur, it could be fairly significant. 

Looking just for a moment at the coverages that are available 

to the injured party, that is the person who is injured by the drunk 

driver, you have to remember - and this is one thing I hope you will 

focus on -- that this is an autoroc>bile situation. In New Jersey, 

everyone who drives is required to have Personal Injury Protection. 

Everyone refers to that as PIP. In New Jersey, that is unlimited by 

either dollar arrount or t:irre arrount for all medical expenses. It also 

has a provision for wage losses and replacement services at different 

levels, depending on what the person has bought. When you have a car 

situation, if you have two drivers, the drunk driver and the victim, 
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they both have two policies. They have their own policy, plus they 

have the policy of the drunk driver. If you are in a situation even 

where the drunk driver is uninsured, the injured driver has his own PIP 

policy for his own medical benefits, for his wage loss, for his 

replacement services, and any other benefits that are provided. 

In a situation where you have a drunk driver and a 

pedestrian, the ?edestrian is covered by the driver's PIP; so, again, 

he has benefits. The only situation where you don't have a specific 

policy to cane against is where there is an uninsured driver and a 

pedestrian. Again, the Unsatisfied Claim and Judgment Fund provides 

for recovery of liability claims, so you would be in a liability 

situation. You probably wouldn't be in a first-party PIP situation, 

but there would be a fund to recover against in a liability situation. 

I want you to take that factor into consideration. What you 

are really talking about in Kelly versus Gwinnell is a situation where 

you have uncompensated econanic injuries, that is, wage loss that is 

above and beyond what is provided ny PIP, and pain and suffering. 

Those are the kinds of things you're talking about in the liability. 

So, you have to remember, if you decide as a public policy decision 

that you want to overturn the liability in Kelly versus Gwinnell, that 

you are not leaving the injured party without basically any coverages 

or ways to take care of his catastrophic medical injuries and some wage 

loss. That is a factor you ought to consider in your public policy 

determinations. 

One of the key things you have to cane up with ana decide 

about fran a public policy standpoint is, is a social host liability 

situation desirable? That is, is that a way to address the problem of 

getting drunk drivers off the road? Are there other means of handling 

that situation without looking at increasing the liability for the 

social host to take care of it? If you are looking at true deterrents, 

one thing you ought to look at if you are going to consider 

alternatives is having the liability that is going to be attendant to 

Gwinnell not insurable. Right now, you are talking about drivers, you 

know, to whatever part that that decision, or the fact that they have 

insurance, makes in the decision to drink or not to drink and drive. 
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Maybe another kind of incentive ¥K>uld be to realize that that person 

doesn • t have liaoil i ty insurance, and that it is coming out of his 

pocket from dollar one. That is just a consideration that I throw in 

as long as you are looking at the social p::>licy. Is that a way to 

deter drunk drivers? 

The last p::>int I would like to bring before you is the 

California experience. The California Suprene Court, in April, 1978, 

~sed social nost liability very, very similar to the Kelly 

decision. The Legislature in California, in September, overturned that 

decision, and provided for both licensees and social hosts that the 

giving away, serving, selling, etc. of alcoholic beverages did not 

provide liability. They specified that the proximate cause, that is, 

the legal cause for drinking and being intoxicated was the consumption 

of alcohol, not the serving of alcohol. I simply wanted to bring these 

facts to the Committee's attention. _I hope they will became a part of, 

and are fully explored in, whatever public policy decisions you make. 

With that, I conclude my comments. I would be glad to try to 

answer any questions you may have. 

ASSEMBLYMAN LaROCCA: I would like to go back to my original 

question. I know you are one of the counsels to Allstate. You said 

you think the homeowner's covers. Is that a calculated legal decision, 

is it a practical one, or isn't it too clear? 

problem. 

MR. VEI..OITA: My problem, Assemblyman, is that I'm not sure. 

ASSEMBLYMAN LaRCX:CA: As a lawyer, I can understand your 

MR. VEl...OITA: Yes, but I'm not sure. You can probably get 

as many opinions on this as you have lawyers. I think we believe, and 

we are proceeding under the assumption, that there ~obably is 

liability and we are in defending cases. I think future court cases 

are going to have to determine that because those are sane of the 

unfinswered areas from Kelly. Since a homeowner p::>licy is an all-risk 

policy generally, unless it is specifically excluded, there is usually 

coverage for it. I think that is the approach we have been proceeding 

under. 

ASSEMBLYMAN MARriN: I sn' t it--
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ASSEMBLYMAN LaROCCA: 

just one more question. 

ASSEMBLYMAN MARTIN: 

ASSEMBLYMAN LaROCCA: 

ASSEMBLYMAN MARTIN: 

(interrupting) Number two -- I have 

Okay. I have a related question. 

All right. 

Isn't it fair to say that while you may 

be covered, what existed before this time was the fact that Allstate, 

and probably many other insurance carrier~ , took the position that 

under existing law, there was no cause of action; so, therefore, there 

were no liability rates? It has only been because the Court has 

specifically affirmed the fact, under Kelly, that there is liability in 

this circumstance, which triggers the fact that you would be liable 

because of the way the Insurance Coounissioner presents the 

circumstances: Unless you are specifically excluded you are, in fact, 

included. 

MR. VELCYrl'A: Right. You answered the question. I think 

there were probably people and lawyers, in the practical day-to-day 

handling of lawsuits, who recognized that the question of liability was 

there. Sare lawyers said, "We 11, it was there, " arrl scm: lawyers said, 

"It wasn't there." The Supreme Court simply answered that question-­

it's there. But, you're right. Fran that standpoint, at least the 

issue of whether or not there was liability of the social host was 

renoved, to the extent that individuals were operating under the 

assumption that they had no liability as social hosts for serving 

alcoholic beverages. That is now changed. You have, for certain, 

liability ~sed, and therefore that is the change. 

ASSEMBLYMAN LaROCCA: Mr. Chairman? 

ASSEMBLYl-tAN OC>CCHINI: Assemblyman LaRocca. 

ASSEMBLYMAN LaROCCA: Do you believe the statement that 

Justice Garibaldi made that it would be naive to think that the rates 

would not increase? 

MR. VELCYrl'A: I think that is an accurate statement. I think 

it is absolutely naive to believe that. Any time you create a new 

liability and incur new costs, someone has to pay for it. 

ASSEMBLYMAN La.RCX:CA: To me, that seems self-centered. I 

have another question which is a little legal. Do you think an auto 
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insurer could subrogate its medical claims under the homeowner's 

insurance policy, under the Kelly case? I won't hold it against you. 

MR. VELCYITA: In all candor, I simply don't know. 

ASSEMBLYMAN BOCCHINI: We have George Chamlin with us, and he 

may very well tell us. George, who may have stepped out for a moment, 

was the attorney for the plaintiff in that case. In all probability, I 

would presume that the standard medical coverages under insurance took 

care of that, as in rrost autarobile negligence cases. Then when they 

brought Zak in-- I guess Zak was the third-party defendant in this; I 

don't know if subsequent to that they tried to subrogate. It would be 

interesting to find out. 

I'm sorry, Assemblyman LaRocca; please continue. 

ASSEMBLYMAN LaROCCA: He has appeared before our Banking 

Carunittee many times, but he faces the issues. 

ASSEtwlBLYMAN BOCCHINI: Are there any other questions? (no 

response) 

MR. VELCYITA: Thank you, Mr. Chairman. I appreciate your 

kindness in recognizing my problem, too. 

ASSEMBLYMAN BOCCHINI: '!hank you. Have a safe flight. Make 

sure you have insurance. (laughter) 

May we have Sergeant Shopland and Trooper cambria fran the 

New Jersey State Police? You know, I was talking earlier today about 

the fact that there is a lot made out of what people observe about 

intoxication. If you can, as a result of what you were able to listen 

to today, I think the Canmittee members, the people fran the media, and 

the other people interested in where these hearings are going, would 

like to know what the training is, so to speak, what you find to be the 

case in your everyday dealings with drunk driving here in the State of 

New Jersey, and what your feelings are about basic observations of 

persons who are intoxicated. Sergeant? 

&;T. ALFRED L • .3HOPLAND: Yes, sir. First a little on our background. 

Both Tom and I are with the Breath Test Unit of the New Jersey State 

Police. It is our sole function; we are not doing routine patrol 

anymore. We are rrore or less solely into the training aspect of the 

program. 
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I have been in the State Police for 17 years, the past 10 of 

which have been involved in the Breath Test Unit. For the past three 

years, it has been my job to train all police officers -- local, 

county, and State -- throughout the State of New Jersey in the area of 

breath testing and recognizing people under the influence of alcohol. 

It is my opinion from observations I have made over the years 

that it is very difficult to tell fran what a person manifests 

physically and that which is observable to a police officer or anyone 

else whether or not a person is under the influence of alcohol. It is 

very difficult to tell whether he is at the .10 level, slightly above 

the • 10 level, or slightly below the • 1 0 level, which, as I think 

everyone knows, is the legal definition of what constitutes operating a 

vehicle under the influence of alcohol. 

Just from observations, balance tests, and so fortn and so 

on, if an individual is anywhere close to .10, it is difficult to make 

any determination at that level, above, or below. 

ASSEMBLYMAN EO:CHINI: Taking the person outside of the 

driving instance, in a social setting, at a party, in a tavern all 

right? -- a person who one might perceive-- Please stop me at any 

point where I am inaccurate in the representation I'm making. My 

understanding is that the consumption time for maximum exposure is one 

hour from your last drink. 

SGT. SHOPLAND: Yes, sir. 

ASSEMBLYMAN BOCCHINI: All right. Now, take any scenario, 
but for the sake of conversation, let's take a person who weighs 150 

pounds, who has four or five drinks in a three-hour period. He then 

leaves a party, all things being equal, and has an accident on his way 

hane. The ride happens to be about 45 minutes to an hour away, and 
maybe he finished his last drink 15 minutes before he left the party. 

He then has an accident 40 minutes later, you have him on the 

Breathalyzer at that point, and he a~hieves a reading. 

SGT. SHOPLAND: Yes, sir. 

ASSEMBLYMAN BC:X:CHINI: Is it fair to think that a person, one 

hour before, or 40 minutes before on these close ones, would be in a 

position to give a call, so to speak, that, "I think this guy is 

intoxicated," or "I think this lady is intoxicated"? 
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SGI'. SHOPLAND: In my opinion, it is not fair to expect 

anyone to give an opinion such as that solely on observations he made 

in a social setting at a party that was going on. Even under the 

conditions you specifiea, the numoer of drinks and the size of the 

drinks would be critical. There are all kinds of different variables 

that enter in. 

ASSEMBLYMAN :SCX:CHINI : I 'm sorry, I should have said I was 

presuming one ounce, you know, one measured ounce of 80 proof. 

SGT. SHOP LAND: Right. Okay, four ounces of 80 proof over a 

three-hour period would not get a person anywhere close to .1 0. As I 

was saying, there are all types of variables that enter in with regard 

to how high a blood alcohol level the individual will ultimately attain 

one hour after the last drink. You have stomach contents to consider; 

you have the weight, size, and body make-up of the individual; and, you 

have the strength and the arrount of the alcohol consumed. All of these 

enter into the total picture. so, I would say it woula be practically 

impossible for an individual not knowing about all of these things or 

exactly what they are, through simple observations of what the person 

is manifesting physically and mentally, to determine whether or not he 

is at the • 10 level. You may be able to say fran your observations, 

"Yes, I think he is slightly impaired, and I believe he has been 

drinking," but as far as saying he was at the legal limit, that would 

not be possible. 

ASSEMBLYMAN BlX:::CHINI: If I may, from what Mr. Evans fran the 

Department of Health put in front of us, from the Administrative Code I 

believe, it indicates that, "The term 'apparently' refers to the 

observable manifestations or symptoms of excessive indulgence in 

alcoholic beverages." Translated that means, it is obvious that 

saneone drank too much. "It portrays a person so far under the 

influence of alcoholic beverages that his conduct and demeanor have 

departed from the normal pattern of behavior." lie cites an ABC case. 

Then he goes into sane observable manifestations and symptans of 

intoxication taken from disciplinary cases. He cites things such as: 

difficulty in standing, staggering, use of profanity, loud and 

boisterous, urinating on a van in front of the prenises, and attempting 

to climb on top of a cigarette machine. 
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Now obviously, I v.uuldn' t think that person was apparently 

intoxicated. He was obviously ripped. But would you, based on that, 

have a feeling if you were going to use the Breathalyzer-- WOuld you 

have a guess about what type of a reading you would get from that test, 

assuming he was drinking? I am not trying to bring drugs or anything 

into this. I mean, does tnat sound like a description of your .10? 

SGT. SHOPLAND: It oould be; it may be or it may not be. 

Even with those bizarre acts going on, the acts this individual 

was performing, he may still be under the .10 legal limit. 

ASSEMBLYMAN SO:CHINI: But, let me ask you this, because I am 

curious. I mean, I have my opinions, but--

SGT. SHOPLAND: (interrupting) I would say that nost people 

performing those stunts v.uuld be above the .10. 

ASSEMBLYMAN SO:CHINI: But there are others. I don't say 

this because Mr. Evans left; I actually wanted to call you right after 

Mr. Evans, but because the insurance representative had to leave, we 

delayed calling you. 

Gentlemen, do you have any questions for the troopers? Bob? 

ASSEMBLYMAN MARriN: Yes. The Canmissioner seemed to find 

fault with my problem of not being able to determine whether saneone 

was under the influence at .10, or even as high, in my experience, as a 

.15. Just so we are clear on sc:rre of the facts, I hcrl the privilege, 

if you will, of prosecuting a drunk driving case this Monday that took 

four hours, in which the defendant was over the legal limit of .10. 

Yet, we had a video tape on which the person performed and, as the 

judge commented in a reserved decision-- I aon't know whether he found 

the person guilty or not; I wish I did. He said he would respond in a 

week, that he wanted to review the evidence. He had that mudl trouble 

with the case. But, the person was at about a .11 or .12, and yet they 

were able to make a video tape at which the judge commented that the 

person looked as though he could do it better than nost people he had 

seen who he had fourxi guilty in many cases. Would you firri it to be 

true from your experience that that can frequently occur? 

SGT. SHOPLAND: Yes, sir, it does. 
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ASSEMBLYMAN' MARriN: There was an expert in the case, a Mr. 

Zolman, and those of us who are in the business ot either defending or 

prosecuting drunk driving cases know that he is recognized as being, if 

not the foremost, one of the foremost experts in the field. He stated 

in this case that it takes an hour to an hour and a half for the 

alcohol to reache its highest impact as far as getting into the 

bloodstream. In this case, he said, because the person during the time 

of consl.IIIption had, in fact, been eating food, it could be as long as 

two hours before the irrpact would occur. w::>uld you think that is 

generally the case? 

SGT. SHOP LAND: I would put the hour and a half at the 

extreme limit. Most people seem to think that an hour is the accepted 

time after the last drink at which an individual will attain his 

highest BAC level. 

ASSEMBLYMAN MARriN: And with respect to weight, that is also 

a major consideration, isn't it? I mean, it will take saneone with a 

greater weight a longer period of time before the alcohol is fully 

ingested into the bloodstream. 

SGT. SHOPLANJJ: No, not really. The weight would have a 

bearing on the concentration of the alcohol in the body - okay? - the 

weight, the size, and the body make-up, plus the percentage of DUscle 

versus fat. The weight would have a bearing on it, but not really-

ASSEMBLYMAN OOCCHINI: (interrupting) I might have to have a 

few more drinks than NicK, in the same period of time, for us both to 

be at an equal--

SGT. SHOPLAND: (interrupting) An equal BAC. 

ASSEMBLYMAN B)CCHINI: An equal BAC, right. 

SGT. SHOPLAND: Since you are a larger indiviaual, it would 

take more ounces of the same type of a beverage to get you to the same 

level. 

ASSEMBLYMAN MARriN: Just one other question. As was stated 

by the Canmissioner, I know that case law says that one can visibly, 

without a Breathalyzer and without a blood test, make a finding of 

guilty on someone being under the influence. But, when you make a 
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determination which does not rely solely on a machine or a blood test, 

how much of your reliance is dependent upon physical balance tests as 

opposed to just observations? 
~'T. SHOPIAND: They are both very crucial. We try to 

emphasize to the officer we train to make his decision at the scene as 

to whether or not the individual is under the influence. The decision 

is made through general observations, overall observations, such as 
erratic driving, slurred speech, bloodshot eyes, the manner in which 

they present their credentials, if they have a problem finding their 

registration or license, fumbling with their hands -- all these things 

enter the picture. We also ask officers to try to get balance tests 

done at the scene to help with their observations when presenting their 

case. 
ASSEMBLYi-iAN MARriN: See, I guess my point is- As far as I 

know, you are able to make a determination based upon operation of the 

vehicle, physical oalance tests, a reading of either blood or 

Breathalyzer, and visual observations. If you take away those first 

three and you only have visual observations of the person, it becomes a 

much more difficult task. 

SGT. SHOPLAND: Right. There are three elements we teach 

which have to be established. First, you have the individual who was 

actually operating the vehicle. The next thing is if there is sane 

type of impairment of the subject that is observable on your part. 
And, the last element is that either alcohol or drugs are involved. 
The first and the last are relatively easy to establish. Usually it is 
an on-view, you have actually seen the individual operating the 

vehicle. So, you have operation established. 
As far as alcohol oeing present, if you have the odor of 

an alcoholic beverage on the breath, you have the presence of alcohol. 

Now, the center one, whether or not you have ~airment, is usually the 

tough one. This is gained through your observations, the erratic 

driving you testify to, swerving over into the opposite lane of 

traffic, and, after you get hlln stopped, the slurred speech, fumbling 

for his credentials, or any other bizarre things that may happen. One 

officer told me a week or two ago about a fellow he had out of the car 
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administering balance tests to, the guy bent over, and as he bent over 

he dropped his Marlboro cigarettes out of his pocket, and his 

eyeglasses also fell out on the pavement. He bent over to pick up his 

cigarettes and he crushed his eyeglasses as he stepped on them. So, 

observations such as this are crucial and we try to have the officers 

be alert for things such as this, general observations, as well as all 

the classic ones that are brought out time after time in court as far 

as balance, leaning for stability, feet wide apart for balance, and so 

forth and so on. 

All these things enter into the officer's determination as to 

whether or not to make an arrest for operating under the influence. 

ASSEMBLYMAN BOCCHINI: Sergeant, how much training goes into 

a trooper or a police officer in relation to preparation for working on 

a DWI task force, or the training of a trooper in general in relation 

to drunk driving offenses? Is there any set criteria, any number of 

specialty hours put into that? 

SGT. SHOPIAND: Well, we offer two courses in the Division of 

State Police. They are both 40-hour courses. One pertains nostly to 

breath-testing operators to operate different types of breath-testing 

apparatus. That is the one I am involved with. 

ASSEMBLYMAN BOCCHINI: How about as far as physical 

observations and things of a less technical nature, you know, the 

observations standpoint? 

SG~. SHOPIAND: This is more the bailiwick of the other 

training team. There are two other sergeants involved in that. 

ASSEMBLYMAN ro:CHINI: Do you know approximately how long a 

course that is? 

SGT. SHOPIAND: That is a 40-hour course. The main goal of 
that course is to teach officers detection, apprehension, and 

conviction of people suspected of being under the influence of alcohol 

or drugs. 
ASSEMBLYI>1AN BCX:CHINI: so, is it a fair assumption on my part 

to think that the average citizen would not necessarily be as equipped 

to detect, in a social setting, or for that matter- we'll take the 

average citizen first. He would not be as equipped to recognize a 

person under the influence as easily as an officer would be. 
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SGT. SHOPLAND: Yes, sir, that would be a fair assumption. 

ASSEMBLYMAN BCXXHINI: In the sa~re sense, is it a fair 

assumption, even though a tavern owner, a restaurateur, or a beverage 

licensee is involved in the business and has the experience of serving 

custcrners, seeing customers, and so forth, that they would be less 

inclined to be able to detect a person's sobriety, or develq> an 

opinion of it outside of the obvious cases, than a trooper or another 

trained police officer? 

SGT. SHOPLAND: Yes, sir. 

TRXlPER TII:JmS J. CAMBRIA: If I might add sanething to that, I think 

probably the most valuable experience that the police officer gets in 

the detection of drinKing drivers comes fran dealing with them on an 

everyday basis on the road and participating in drinking/driving 

arrests. That kind of exposure you can't talk of in terms of hours, 

minutes, or weeks. But that is certainly valuable exposure, and it 

certainly enables a police officer to assess the condition of a person 

who has been drinking as much as, or rrore than, any school or any 

course that he can go through. Again, that is the sort of experience 

that is not available to just anyone. 

ASSEMBLYMAN BOCCHINI: Gentlemen, are there any other 

questions? (no response) Troopers, thank you. I awreciate your 

giving us your view of this particular problem. Thank you. 

SGT. SHOPLAND: '!hank you. 

ASSEMBLYMAN BOCCHINI: Obviously, I am not going to get to 

everyone today. we are going to go until four-thirty, all right? If 

need be, we will try to arrange an agreed upon date to have another 

hearing, which I think is probably going to be necessary. 

I would 1 ike to hear fran scrneone fran the industry, as far 

as the tavern owners are concerned. If I could, I would like to hear 

from Carmen Giletto, President of the New Jersey Licensed Beverage 

Associab.on. Imnediately following him, I would like to hear -­

because I know he has been sitting here all afternoon - George 

Chamlin, who was the attorney for the plaintiff in the Kelly case. How 

are you today, Carmen? 

CAII4EN GILET'IO: Mr. Chairman, I want to thank you and your fellow 

Assemblyman for the opportunity to pass on some of our remarks to this 
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CaTDTli ttee. T'1e gent.J.ernan who just passed out the literature in front 

of you is Wilbur Smith. He is the insurance chairman for our 

Association. You will see on some of the accounts (witness refers to 

printed material) that there are no names; there are account numbers 

for the insurance c:orrpanies that handle these accounts. It shows you 

some of the escalated prices they had from year to year. 

I don't want to be repetitious, so I will stand on a lot of 

the testirocmy-

ASSEMBLYMAN BOCCHINI: (interrupting) Is it coincidental 

that two of these accounts are in my legislative district? (laughter) 

MR. GILETTO: (continuing) -you have heard verifying that 

there is a problem, and not only in our industry. There is also a 

civic problem. The people who are causing the problem -- the 

drunkards, may I say - are obnoxious persons whom we do not want in 

our establishments. You heard testimony that we are punished for 

serving people who are intoxicated; we stand to lose our licenses; and, 

we are subject to heavy fines. Not only that, but that type of person 

can disrupt your estaolishment and cause you to lose a great deal of 

business. 

I must tell you about myself. Being of Italian extraction, I 

have been around alcohol as long as I can remember. Probably before I 

went to school, I was treated with a glass of wine and an egg, or 

something to keep me warm, because that was their philosophy. I never 

remember in all my lifetime anyone getting me drunk. It was always rne 

taking care of myself. I don't think of anyone being forced to take 

the glass in his hand and pour it down his throat. 

That leads me to tell you about our State raising the 

drinking age to 21, and telling us, the licensees, that we feel a 

person at the age of ~1 is a responsible person, that he is at the age 

when he should be his own keeper, and that he shouldn't have to have 

someone else be his keeper. We feel responsibility for any type of 

drinking, whether it is drinking and driving, or drinking aoo walking, 

is totally up to the person who consumes the alcohol. 

ASSEMBLYMAN BOCCHINI: Yes, but Carmen, let rne stop you for 

just a second. I know you, and I know a lot of the people who are in 

the business who are here today, and I know for a fact that if you had 

someone in your establishment, you v.ould cut him off. 
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MR. GILETI'O: Yes. 

ASSEMBLYMAN BOCCHINI: As would Steve, and Jo-Jo, and any of 

the other guys I happen to notice in here. I don't want you to paint a 

picture of yourself. 

MR. GILETID: All right, but what I'm saying is, yes, we are 

responsible people. I'm saying that the individual knows before we 

know that he has reached his limit: he should know his limit. The 

point I am trying to make is, the person who drinks and drives has an 

scapegoat. He has someone to look to: "I didn't do it: the devil made 

m= do it," and who is the devil? The tavern owner is the devil. That 

is not a true picture. A person, when he comes into our establishment, 

has to conduct himself in an orderly manner. He has to drink 

moderately, the way we dispense our alcohol. We feel that the social 

host may not be as conscious as we, the licensees. The social host may 

be a little more sociable. He may take you into his house, maybe get 

the biggest glass he has in his cupboard, fill it with ice, and say, 

"Here, help yourself," whereas we, as licensees, will m=asure our 

drinks for two reasons: to ~e sure that we serve it moderately, and 

to make sure that we make a profit on our item. 

There are other things that are happening in our industry 

that are hurting us a great deal. We see things happening where -­

excuse m= for saying this, I know there are a few attorneys on the 

panel - lawyers are looking for deep pockets. They are looking for 

people to attack in order to reap their harvest. For instance, I was 

driving down to work the other day and I heard a COIIII'lercial. The 

commercial sounded like an undertaker selling a funeral plot. His tone 

of voice was sort of preaching a sermon: "If you have been in an 

accident, or if you know anyone who has been in an accident involving 

drunken driving, cane to our offices. We will defend you at no 

charge." This, to me, was an ambulance chaser looking to find saneone 

to sue. What happens to citizens? What happens to people who aren't 

involved with drunken driving? Are we looking at the~, or are we just 

looking at people who are involved with alcohol to attack? A person 

who drives an autooobile is restricted to having ~15,000 and ~30,000 

worth of insurance only. What happens if he cripples or maims sanebody 

and he has nothing else but that insurance? 

ASSEMBLYMAN BXCHINI: You know, that is a good point. 
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MR. GILETI'O: W:1o do you 90 Ztfter: Fifty percent of the 

accidents are not relatea to alcohol, so they say. 

ASSEMBLYMAN BCX:OIINI: You just made a gc:xXI p::>int. If I said 

that, some people would be quick to say, "That is a lawyer speaking." 

But the fact is -- putting the lawyer out of me for the m::xnent -- there 

are amounts ana coverages that people are forced to carry for the 

protection of their businesses, but we do have people, and all they are 

carrying is $15,000 and $25,000, or maybe nothing sanetimes. You know, 

it's food for thought. 

MR. GILETro: Well, why are they looking for a aeeper 

pocket? They are looking for a deeper pocket because they don't have 

enough to begin with to overcane the situation that the person was put 

into, or the damages they created, so they have to look for a deeper 

pocket. If the poc.Ket was deep enough to begin with, they wouldn't 

look any further. 

I know of sane John Doe suits that have occurred throughout 

the State, where an attorney subpoenaed 10 taverns in an area, and 

didn't even know that the person wasn't in any of them. He was just in 

that specific area. For instance, in the Pemberton area, there were 

three taverns where the person had never been. They knew nothing of 

him. When it carne out in the trial, the suit was against all of the 

taverns in the Pemberton area. The person who creates the accident 

uses someone else for a scapegoat too. That is the person who should 

be totally responsible for his actions. 

How about the automobile itself? Maybe the automobile 

industry should be looked into a little bit. Maybe the automobiles are 

not as safe as people say they are. The people I see in accidents are 

always related to drinKing and driving, but it is also driving and 

drinking. There may be things we can do so that a person could not 

operate a vehicle if he was impaired or if he was under the influence. 

I think California is experimenting with a canputer type thing. When 

you turn the ignition on in the car a ~uter canes up, and Y'::lll have 

to hit a certain number in order to get the car started. The number 

changes continuously; every time you miss, the number will change 

again. Maybe sanething like this should be looked at to correct the 

situation. 
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I'm sure this Committee isn't just here to look for benefits 

for insuring people for liability. I'm sure you are interested in 

correcting the drunken driving situation too. 

ASSEMBLYMAN BOCCHINI: we are, but I think we are also 

concerned about -- at least I am concerned about fran my own personal 

standpoint, Carmen- I see, based on what you have shown in these few 

examples set forth on your material in front of me, on the premi1.m1 

deviation, where you go fran a $700 premium on a $500,000 policy in 

1984, to a $100,000 policy in 1985 with a premium of $7,500, a better 

than 1000% increase. If you look down at a number sudl as the one in 

Closter, they went fran $800 for a $500,000 policy to $8,050 in a 

one-year swing. I knON the Ccmn.issioner has left, but please be 

certain that this ends up in the record. 

They are the things that give me big, big problems because, 

you knON, right, wrong, or somewhere in-between, that is outrageous. 

That just doesn't make sense from a standpoint of how-- When I look at 

these numbers -- I don • t knON what your feelings are, gentlemen -­

but someone is getting really - you knON what. I have a feeling that 

in this instance, as far as the insurance question is concerned and 

what it is costing you for insurance, you are the guys who are getting 

you knON what. Look, I have no sympathy for a person who does the 

wrong thing, and I don't think you do either, as far as an instance 

where someone becomes intoxicated and it becomes obvious, and you 

should have done something, but you didn't do something. All right? 

That is not the issue. The big issue here is, how are we going to go 

about correcting this? I think we are going to need some input fran 

your people, Carmen, as to where you think this industry should go, or 

the Insurance Department should go, as far as rates are concerned. I 

know it has been made quite evident and clear here this afternoon that 

as a result of the deregulation in canmercial insurance, the market 

that was supposed to have been competitive has turned out to be -- at 

least in my estimation -- destructive. 

I would like to know, for example, what the feeling is of the 

tavern owners across the State -- the licensees across the State -

about the possibility of mandatory insurance for licensees statewide. 

You do the right thing; possibly the next guy doesn't. IX> we open up a 
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larger market if we deregulate? At what limits do we put that? You 

might want to put a minimum arrount that you could write, but you would 

also have the ability to buy excess coverage. I understand you can buy 

excess at a cheaper rate, canpared to the initial arrounts. I'm 

learning things as I go along here. 

MR. GILb"'''D: We have the umbrella. Mr. Chairman, there is 

one thing that was told to me by some insurance people. we questioned 

the rates and we knew they were gouging us because, as you heard in 

testimony, there was only one canpany writing the insurance. You can 

rest assured that this canpany had an opportunity to actually - I 

won't use a harsh term -- gouge us. 

we came to the conclusion with the people we met with that 

because of the enormous costs to represent a person who is being sued-­

For instance, if a person has a third-party liability suit against him, 

it costs between $10,000 and $14,000 to defend him. The ratio breaks 

down to about a 75~ win ratio and a 25~ loss ratio. 

ASSEMBLYMAN BOCCHINI: Where are you getting those 

statistics, Carmen? 

l1R. GILETTO: These statistics were from an insurance broker 

I spoke to. I'm using the terms, but they are not verified. The point 

I am trying to interject is, it costs so much to represent the person, 

that the costs are incurred by the person who is being defended. Now, 

if the person who is the plaintiff who lost a suit was liable to incur 

the costs that the defendant had in winning the suit, you wouldn't see 

so many picayune suits come up. When a person knows he doesn't have a 

chance to win a suit, he is not going to take a Chance if it is going 

to cost him noney to sue. But, if a person has saneone behind him, 

he'll say, "Well, yes, let's take a chance. Let's sue him." 

ASSEMBLYMAN BX:CHINI: I don't know about that, Carmen. If 

someone canes into a given law office and you analyze the case - I 

guess there are same people who would take anything in -- in that type 

of an instance nost law firms will work off of a percentage of t:1e 

recovery, as would be allowed under the rules as set forth by the 

Supreme Court here in New Jersey. If a case looks liKe a lemon, so to 

speak, or that it is not going to be a case where there will be a 

recovery, odds are that nost attorneys, I would think, would probably 
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say, "Gee, you may think you have a case," doing it as politely as 

possiole, but saying, "I don't think we could succeed in it. If you 

want to call Mr. Martin, go right ahead." Mr. Martin is going to send 

nim to Mr. Schuber, aoo so forth. 

MR. GILE'ITO: But, if the attorney knew it would be a bigger 

expense, I think he would fioo nore lerrons. 

ASSEMBLYMAN MARriN: I have one question. Where you list the 

increases as far as premiums fran 1984 to 1985 are concerned, if we are 

going to use this as a reference, can you represent to us that these 

policyholders did not have any suits brought against them during that 

year? 

ASSEMBL~~ BOCCHINI: That is a good question. 

MR. GILE'ITO: I will let Mr. Srni th answer it. 

WILBUR SMI'lU: No, not all of them. The second one is a pending suit. 

ASSEMBLYMAN MARriN: That would be DAN 215? (referring to 

list provided by Mr. Giletto) 

MR. SMIT'rl: Yes, the one in Boonton. They have a peooing 

suit. The others, to my knowledge, and this was up::1ated yesterday -

it's right up to the minute -- are claim free. 

case. 

ASSEMBLYMAN BOCCHINI: Excuse me? 

MR. SMITH: They are claim free. 

ASSEMBLYMAN BOCCHINI: Oh, they're claim free. 

MR. SMITH: Except for the second one, which is a pending 

MR. GILETID: My o,.m personal third-party liability insurance 

was ~1,200 last year and it's ~5,500 this year. I didn't renew it yet; 

I can't afford it. 

ASSEMBLYMAN LaROCCA: Mr. Chairman? 

ASSEMBLYMAN OOCCHINI: Nick? 

ASSEMBLYMAN LaROCCA: Are a number of insurance canpanies 

involved in doing the writing? Are there nore than one, or quite a 

few? 

MR. GILE'ITO: There was just one in the whole State writing 

it. we just found out today that there are two nore canpanies that 

will pick it up. Commissioner Gluck has--

ASSEMBLYMAN LaROCCA: (interrupting) What is the rating of 

that company, do you know? 
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MR. GILETID: The company that is writing u.s is a "C" 

company. Wilbur, you answer this. 

MR. SMI'rH: I have not yet heard the rating on the canpany 

they just approved. It was held up until they put up additional 

financing to satisfy the Insurance Department. Insurance Commissioner 

Gluck mentioned today that they have been approved. we still have to 

find out what their assets are and what their rating is. However, let 

me say this: When you talk about rating, the best report is the 

guidebook for the insurance industry on rating. When they say an "A" 

or an "AA" rating, that does not satisfy me. The bottan line is what 

we look at, and that is their assets. For instance, take same of the 

canpanies which got into difficulty this past year that had a $40 

million asset. No way can a $40 million company hold up in today's 

market, yet they were writing a lot of insurance, and that company is 

the company that was permitted to put its hand into the State fund to 

bail them out. 

The other company, Integrity, had $100 million, and that is 

still not enough m:mey in today's market, with inflation, with the 

claims we are talking about, and the high value of claims. 

ASSEMBLYMAN LaRCX:CA: To what do you attribute the difference 

in premiums, the raises from 1984 to 1985 on this sampling of account 

numbers you gave us? Is it the area, the number of people, or the 

number of claims? For instance, I see Boonton. Well, I know where 

that is. 

MR. SMITH: It's up in Morris County. 

ASSEMBLYMAN LaRC.X:CA: There may be only four gin mills in 

Boonton, but it jumped fran $700 to $7,500. Is it the location, the 

people, or are there rrore in East Brunswick than New Brunswick? 

MR. SMITH: No. You heard a lot of very valuable canments 

from Insurance Commissioner Gluck and Assistant Commissioner Joe 

Kenney. Mr. Kenney mentioned that in 1978 they deregulated the 

commercial lines, so they have no control over what they are charging. 

Previously, they had to submit to the Insurance Department to get their 

premiums or rates approved before they could use them. What he was 

primarily talking about was premises liability and the package, not 

liquor law liability. Two years ago, the companies -- he said they 
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went out to cut each other's throats and they were cutting premiums 

ridiculously -- were looking for cash flow, and they made a big mistake 

because the market wasn't that good, my own company included, which 

lost money for two years. They all lost money on the commercial lines, 

and they admitted it. It really hurt because they were not doing it 

actuarially the way they should have been doing it. All they were 

looking for was cash flow. 

But, let's talk about liquor law liability separately. Eight 

or nine years ago -- and that's not too far back -- we were paying in 

the neighborhood of $100 for a $300,000 limit, with a $100,000 gross. 

I was paying $85 for that eight or nine years ago. Now you can see the 

premiums we show you on that list within a period of eight or nine 

years. What has happened? The business hasn' t changed that much, but 

the claim situation has changed. Once you start publicizing high 

judgments, that just escalates and brings on more and more. Prior to 

eight or nine years ago, we didn't have that claim situation problen, 

nor the legal problem, so to speak. But, little by little, it grew, 

and today it is really out of control. All we have to do is serve a 

person one drink, and if he goes out and has an accident, we're it. 

ASSEMBLYMAN BOCCHINI: I failed to bring sarething else up 

with Hazel which I found unique, and there is a certain logic to it. I 

understand that premiums f~ liquor liability are based on the amount 

of sales. Is that oorrect? 

MR. SMITH: That's correct. They set the rate per 1 00 and 

multiply that by your gross sales. But that rate per 100 in recent--

ASSEMBLYMAN BCCCHINI: (interrupting) No one has control 

over that. 

MR. SMITH: That's right, sir. In recent years, they just 

pick it out of the air. They do whatever they want. When the 

canpanies are down to two and one, they have canplete control. They 

have us in a bad position. They are in the driver's seat and they make 

the quotes. I said to the one in Boonton-- He has a pending claim, so 

they upped his premium 10 times, as you see on that sheet. They said, 

"Take it or leave it." They had already issued the policy. He said, 

"I can 1 t afford to pay it." We 1 re talking about a small tavern. They 

sent him a 30-day notice. The 30 days are up and he is without any 

insurance. 
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One of the things that hurts us -- and it was mentioned 

before by the Chairman -- is the low limit on automobiles, $15,000 and 

$30,000. The lawyers have told us repeatedly, "The autamobile 

involved only has $15,000 and $30,000. That isn't any good to me. I 

have to came after you because you have the insurance with limits, or 

at least you have rrore rroney than the fellow who was driving the car 

who created the accident." A $15,000 and $30,000 limit creates a 

problem right at the beginning. You, being lawyers, understarXt that 

because $15,000 and $30,000 isn't going to do you any good in a claim 

that has serious injuries or a death. You are going to go after the 

liquor law liability. 

As of today, I would say 40% of our licensees are without 

insurance. They are forced to be without it because of the premiums. 

This is not a good situation. Not only is the licensee unprotected, 

the employee is unprotected too. Now, when we have insurance, we 

repeatedly tell them at our meetings-and in our newsletters, "The basic 

liquor law liability policy does not cover the employee." If you are a 

corporation, it covers tne officers, but it doesn't cover the 

employees. You can endorse it for a couple of hundred dollars to cover 

everybody, and that is what we tell them to do so they do not leave an 

employee out on a limb if he happens to be the server. But now without 

insurance, nobody has anything. It's a very dangerous situation. I 

want to tell you, we're very scared. We can't afford to be in a 

position like this. 

ASSEMBLYMAN LaROCCA: On the positive side, what suggestions 

do you have to relieve such a situation? 

MR. SMITH: Well, we need legislation that will help the 

situation and will help to bring the insurance market back. The 

insurance market is not going to come back the way things are, and I 

don't blame them. They can't afford to cane back. 

ASSEMBLYMAN LaROCCA: Along what lines, not specifically, 

but-

MR. GILETID: There are other states that-- Well, I think 

the exact amount is either 15 or 17 states which are similar to ours. 

There are states, such as Connecticut, which have a limitation of 

$20,000. Our own workmen's Canpensation laws are in the $20,000 
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bracket and a person can incur much more injury than that. California 

has abolished it completely. There are other states that are following 

the same pattern, and there are states that never had it. 

I think maybe this Committee should take a very good look at 

a complete abolishment of third-party liability. Maybe the 

responsibility shoula be on the consumer, as it is in California. 

ASSEMBLYMAN LaROCCA: Can you go into a little bit IIDre 

detail as to what your organization, the Licensee Beverage Association, 

would prefer, so we can have sanething positive that at least you would 

like? 

MR. SMITH: We haven't arrived at that point yet. 

MR. GILE'ITO: I can tell you, we would prefer canplete 

abolishment. we would prefer that the licensees that operate the motor 

vehicles, whether they drink or they do not drink, share the 

responsibility for the burden of the highways. The automobile is part 

of the problem; the driver is part of the problem. They claim that 50% 

of the accidents -- I don't know if that figure is authentic -- are 

caused by drunken driving. That means that 50% of the driving public 

isn't protected. So maybe we should look at the five million 

licensees, the people who have a driver's license, maybe paying a 

small arrount such as $5.00. That would generate $15 million in the 

State to have a pool far people who are injured, and it could take care 

of our citizens whether they got hit by a drunken driver or a sober 

driver. 

ASSEMBLYMAN LaROCCA: As an alternative to that, or another 

possibility, how would your organization feel about sanething like 

WOrkmen's Compensation maybe, to spread the risk? 

MR. GILETI'O: Providing it was reasonable and fair. But it 

couldn't stay specifically in our industry. It would have to stay with 

the driving public. We're talking about automobiles, we're talking 

about drivers, and we're talking about people getting hurt on 

highways. we want to protect everybody, I'm sure. 

ASSEMBLYMAN EOCCHINI: Are there any questions fran the other 

members of the Committee? 

ASSEMBLYMAN SCHUBER: Mr. Chairman, I appreciate the 

problems. Obviously, one of the things Mr. Giletto has spoken about is 
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