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NEW JERSEY

Court of Errors and Appeals.

MAX RAND,
Plaintiff in Error,

vs. . > ■ j
SAMUEL ARM M ,

Defendant in Error.

Argument for Defendant.

The ground of this action is an alleged trespass by 
the defendant of lands of the plaintiff, and brought, as 
appears by statements of counsel made at .the trial, to 
settle the rights, if any, of the defendant in those prem-
ises.

The plaintiff’s property is designated as No. 51 
Broome street, Newark.

The defendant owns and occupies the premises ad-
joining on the south, and designated as Nos. 53 and 
55 Broome street, being formerly two separate lots.

In the year 1851 one Joseph Beihler was the owner 
of the three lots Nos. 51, 53 and 55 Broome street. 
Upon each was erected a dwelling-house. Each of the 
dwelling-houses upon Nos. 53 an<d 55 covered the en-
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tire front of the lot on which it was situate. On the 
northerly side of the dwelling-house on No. 51 was an 
alley three feet in width extending from the street to 
the yard in the rear.

By deed dated November 21, 1851, Beihler conveyed 
to one Wendelen Keebel the lot known as No. 53 
Broome street, and included in the deed this clause: 
“ Also the said Joseph Beihler agrees that the said 
Keebel, his heirs and assigns, shall have the free use 
of a passage-way three feet tvide running from Broome 
street thirty-nine feet along the north end of said 
Joseph Beihler house; also the said Joseph Beihler 
agrees and reserves fifteen feet in depth along the rear 
of the house he now occupies, and the two houses ad-
joining on the south (as will appear by a map on the 
back of this indenture tO' be recorded herewith) to be 
used in common by himself, his heirs and assigns, with 
Wendelen Keebel 'and Conrad Beihler, their heirs and 
assigns forever.”

By deed dated December 30, 1856, Beihler conveyed 
to John Beck the premises No. 55 Broome street. The 
deed contained a clause identical with that above quoted, 
except that the name of John Beck was substituted for 
the name of Conrad Beihler. These deeds are Nos. 1 
and 4 in the statement of defendant’s title, page 87.

By a deed (No. 3 in statement of defendant’s title),, 
the said John Beck became seized of No. 53 Broome 
street, the deed containing a reference to the reserva-
tion and agreement in the deed first above referred to, 
stating that it was omitted from the deed to the grantor 
therein named.

On December 30, 1891, John Beck conveyed both 
Nos., 53 and 55 Broome, street to Linna Mendel, the 
deed containing this clause: “ Together with the free 
use'of a passage-way or alley three feet wide running 
from Broome street thirty-nine feet along the northerly 
line of the house on the premises belonging to John 
Traut; thence southerly along the rear of said house 
fifteen feet in width about sixteen feet to the northerly
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line of the premises above described.’’ (No. 5 in state-
ment of defendant’s title.)

The subsequent deeds for premises 53 and 55 (Nos.
6 and 7 in statement of defendant’s title) conveyed both 
properties and included the clause last above recited.

No. 51 Broome street was conveyed by Beihler to 
Urban Holzhauer in September, 1851. This deed was 
recorded, as; will be seen by reference to the state-
ments of the titles of the parties (pp. 85 and 87), 
prior to the record of the deed to Keebel for No. 53- As 
stated by the Chief Justice in his charge to the jury, 
this is probably unimportant, because the testimony 
seems to show that Holzhauer had knowledge that this 
property was subjected to a servitude in favor of prem-
ises Nos. 53 and 55, and that to some extent the servi-
tude was reciprocal.

Holzhauer conveyed, on January 25, 1867, to one 
Zdler, who, in turn, conveyed, in June, 1867, to one 
William Traudt, who died seized of the premises in M ay, 
1894, devising the same to his son, Ernest Traudt.

The period of ownership of the Traudts was ap-
proximately thirtyjfive years, for, on March 7, M ) Q 2 ,  

Ernest Traudt conveyed to> one Susskind, who, in turn, 
on March 24, of the same year, conveyed to the plaintiff.

None o"f the deeds in the plaintiff’s chain of title 
makes any reference whatever to the agreement and 
reservation excepting the last, that is, the deed to the 
plaintiff himself.

It thus appears that Beihler, the original owner of 
the entire premises, attempted to execute a plan by 
which the premises Nos. 53 and 55 would have the use 
of the alleyway at the north of his house and a strip 
fifteen feet ‘in width transversely across the lot on which 
the house stood, and he, with his heirs and assigns, 
would have the use of the continuation of this same 
strip over the premises Nos. 53 and 55- .

The pleadings are more than usually extended and 
present several issues, as follows;
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1. The fact of the actual trespass.
2. The existence of a right of way by prescription 

over the lands of the plaintiff, appurtenant to the lands 
of the defendant.

3. 1  he existence of a right of way by grant over the 
lands of the plaintiff, appurtenant to the lands of the 
defendant.

4. Whether defendant extinguished his right of way 
by constructing over a portion of the said way alleged 
to extend into- defendant’s premises a permanent brick 
building with the intent to extinguish and abandon his 
right of way over the plaintiff’s premises.

5. Whether that portion of the way which extended 
into defendant’s premises having not been used but aban-
doned, closed up and extinguished for more than twenty 
years prior to the construction of the said brick build- 
ing, the defendant and his predecessors in title con-
tinued during that period to use the way over the plain-
tiff’s premises.

6. Whether for upwards of twenty1 years prior to the 
erection of the brick building the portion of the way 
extending into' defendant’s premises had been adversely 
possessed, the defendant and his predecessors in title 
during that time using the way over plaintiff’s premises.

I.

There is no dispute in the testimony as to the first 
issue. The trespass was committed.

I I .

Nor is there anythng worthy of being termed a dis- ' 
pute as to the second issue. There: is no dispute but that 
the way in question was used by the defendant and those 
to whom he succeeds in title for upwards of fifty years 
prior to the beginning of the action. The issue is joined 
diiectly on the plea justifying under a right of way by
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prescription, and none of the subsequent pleadings refer 
to such way. Unless the Court shall determine that 
there was a right of way by grant and thus exclude the 
way by prescription, the direction of a verdict for the 
defendant' was necessary.

I I I .

In some prevous litigation some doubt was ex-
pressed as to whether the true construction of the agree-
ments and reservations in the original deed was such 
as to create an easement of way. The suggestion was 
that the grant of the use of the land was equivalent to a 
«rant of the land itself, while the reservation of the use, 
being the reservation of the land itself, would be in-
consistent with the terms of the grant, and, therefore, 
void.’ll

Coke v. Littleton, p. 4 B ; Caldwell v. Fulton, 31 Pa. 
St. 404; Keen's Appeal, 64 Pa. St. 264; D\en v. Manner, 
Spencer 142; Fiance v. West, 3 Vr, 234; Diament v. 
Lorei 2 Vr. 220, might be referred to as some indica-
tion that the grant was of more than a right of way.

Suffice it to1 say, however, that if by virtue of the 
grant of the use, the fee in a portion of No. 51 passed 
to Keebel and Beck, the general issue pleaded by the 
defendant would be sufficient to cover such a defence.

Therefore, if the grant was for any reason ineffica-
cious to convey anything, there is a right of way by 
prescription. If, instead of conveying a right of way, it 
conveyed the land itself, there was no trespass.

I V .

It remains to consider the situation if it be deter-
mined that there was granted and reserved a, right of 
way, and all subsequent discussion herein will assume 
a way so created. To that justification of the alleged/ 
trespass the plaintiff replies in effect that the right of
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way claimed to have been granted to Beck and Keebel 
and to have passed eventually to the defendant, ex-
tended in a southerly direction not only to the lands of 
the defendant,, but that a part of it, or its continuation, 
was upon the lands of the defendant, arid that he, the 
defendant, erected over all of the portion upon his lands 
a permanent brick building with intent h> abandon the 
way which was granted over the plaintiff’s land.

It is not denied or disputed that the building was 
erected or that it did cover all of the portion of the 
defendant’s land originally, if ever, subject to the right 
of way.

It is denied, however, that the construction was made 
with the intent of abandonment of the rights of the de-
fendant in the land of the plaintiff.

Upon the direct issue joined on this replication the 
question of intent is of supreme importance*. All author-
ities agree that abandonment is a question of intention. 
Intention of abandonment may be variously indicated; 
cesser of use is sometimes an indication. Cesser of use 
coupled with some definite act has frequently been held 
to be an intention to> abandon. •

To1 reach the legal result of abandonment it is abso-
lutely essential that the intention shall be determined to 
exist.

This principle was declared by this Court in Raritan 
Wqter»Power Company v. Vegkte, 6 C. B. Gr., p. 643. 
The Court said (at p. 480) : “ T o accomplish an 
abandonment, the facts or circumstances must clearly 
indicate such an intention. Abandonment is a question 
of intention. Non-user is a fact in determining it.” 

There is nothing whatever in this case, except the 
very construction of the building, which might be alleged 
to indicate an intention to abandon. The accompany-
ing facts show very clearly that the building was not 
erected with any such intention,

The very act which is alleged as the foundation of 
this action was a use of the right of way accompanied 
by a declaration of the defendant that he had the right,
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while the building was in the course of erection. (See 
testimony of Rand, p.. 20, and testimony of Armm, pp.

55 and 56.) f .. . 1
Also as testified to by the plaintiff (p. 29, line 25), 

“He (defendant) built his house and makes a door to 
pass out through my yard; he says he got a right to do 

-it.” -;;
This is to be taken also in connection with the fact 

testified to by the plaintiff (pp. 26 and 27) that the 
defendant considered the right of way very valuable, 
and after considerable negotiation concerning its release 
to the plaintiff, had demanded for it the sum of one 
thousand dollars. , In other words, the defendant had 
absolutely refused to release a right which he and the 
plaintiff both admitted to be existing for less than one 
thousand dollars.

Apparently the exact fact of the matter is that the 
defendant believed that that portion of the way which 
was alleged to extend over the lands which he purchased 
had been abandoned and knew that the way over the 
plaintiff’s lands still existed, for it had been the subject 
of negotiation between the parties. In this belief, he 
asserted his right tô  the ownership of his own land free 
and discharged of any easertient, by the erection of this 
building, at the same time giving positive indication that 
he intended to use the way over the plaintiff’s land.

' Under this state of facts, it cannot be assumed (con-
trary to the exact fact) that the defendant intended to 
abandon his right. If that were so* it would be prac-
tically impossible for the defendant, or a person cir- 
cumstanced as was he, to make an assertion similar to 

' the defendant’s contention in this case, that is, it would 
be impossible for him by act to assert’ the extinguish-
ment of a portion of a way while insisting upon the con-
tinuance of the other portion. This cannot be the case 
and has never been so held. In fact the exact contrary 
has been held. ( White’s Bank of Buffalo v. Nichols, 64 
N. Y. 68).

In that case the owner- of premises adjoining an
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a ll e g e d st r e et cl ai m e d titl e t o t h e f e e o f t h e st r e et a dj oi n-

i n g hi s p r e mi s e s a n d t h é ri g h t t o o c c u p y it, a n d i n s u p-

p o rt o f hi s cl ai m e n cl o s e d t h e. s a m e.  It w a s a s s ert e d 

t h at b y t hi s e n cl o s u r e, it b ei n g h el d t h at h e w a s n ot e n-

titl e d t o t h e f e e, h e h a d e xti n g ui s h e d hi s ri g h t t o t h e 
e a s e m e nt.

T h e C o u rt s ai d ( p. 7 3 ) :

“ T h e d ef e n d a nt di d n ot, b y hi s a s s e rti o n of 

“ ri g h t t o t h e f e e a n d i n cl o si n g t h e l a n d, d e st r o y 

“ hi s ri g h t t o t h e e a s e m e nt.  Hi s a cti o n, b as e d 

“ u p o n t h e i d e a t h at h e o w n e d t h e f e e of t h e 

“ st r e et, t h at t h e l e s s e r w a s m e r g e d i n t h e g r e at e r 

“ e st at e, w a s n o e vi d e n c e o f hi s i nt e nti o n t o s ur-

r e n d e r t h e e a s e m e nt f o r t h e b e n efit of t h e o w n e r 

“ o f t h e s oil, s h o ul d hi s cl ai m t o t h e f e e p r o v e t ov 

b e u n g r o u n d e d. A n att e m pt t o u s e t h e pr e mi s e s 

“ a s o w n e r o f t h è f e e di d n ot i n di c at e o r t e n d t o 

“ p r o v e a n i nt e nt t o a b a n d o n t h e e a s e m e nt. M er e 

“ n o n- u s e r w o ul d n ot e xti n g ui s h t h e e a s e m e nt, 

“ n eit h e r d o e s a cl ai m i n c o n si st e nt wit h t h e e as e- 

“ m e nt h a v e t h at eff e ct. S m yl e s  v. H a sti n g, 2 2  

(( N. Y . 2 1 7 ; H a yf o r d  v. S p o k e sii el d, 1 0 0 M a s s.

“ 4 9 1 ; W a r d  v. W a r d,  7 B x c h. 8 3 8 ; H al e  v. 

“ Ol d r o y d, 1 4 M. &  W. 7 8 9 ; L o v ell  v. S mit h, 3  

■ %  B. ( N. S. ) 1 2 0.

“ B ut it i s u r g e d i n b e h alf o f t h e pl ai ntiff t h at 

“ t h e d ef e n d a nt, b y f e n ci n g i n t h e l o c u s i n q u o, J 

“ a b a n d o n e d t h e e a s e m e nt, a n d t h at b y s u c h 

“ a b a n d o n m e nt it w a s e xti n g ui s h e d a n d g o n e f or- 

“ e v e r. It i s n ot e a s y t o d efi n e w h at a ct s of t h e 

“ o w n e r o f a n e a s e m e nt c o ul d o p e r at e t o e x- • 

“ ti n g ui s h t h e s a m e ; b ut i n all c a s e s t h e a ct m u st 

“ b e j u d g e d b y t h e i nt e nti o n i n di c at e d b y it, a n d 

“ n ot hi n g s h o rt o f a n i nt e nti o n t o a b a n d o n t h e 

“ ri g h t will o p e r at e t o e xti n g ui s h it, u nl e s s ot h er 

“ p e r s o n s h a v e b e e n l e d b y s u c h a ct s t o t r e at t h e 

“ s e r vi e nt e st at e a s if f r e e o f t h e s e r vit u d e. I n 

“ s u c h c a s e t h e e a s e m e nt c o ul d n ot b e r e s u m e d 

“ wit h o ut d oi n g.i nj u sti c e t o t h o s e w h o h a v e a ct e d
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“ upon the faith that it was abandoned, and upon 
“ the appearance of abandonment Washb.
“ Basem. 343. Stokes v. Singers, 8 B. &  B. 31;
“ Corning v. Gould, 16 Wend. 5 3 1) an<̂  Crain v.
“Fox, 16 Barb. 184, were decided mainly upon *
“ the theory of an estoppel, the court in each of 
“the cases laying stress upon the fact that the 
“ owners of the easements claimed had, by their 
“ acts and the manner in which they had built 
“ upon the premises, induced the parties subse-
quently  acquiring title to the servient premises 
“ to believe that they were free from the burthen 
“ of the easement. But where there has been no 
“ change in the title, and parties have not been 
“ led to change their position or condition in con-
sequence of the acts of the owner of the ease-
m ent, and the latter can resume the easement 
“ without injury to the rights of any one, he may 
“ do so, although he may temporarily cease to 
“ use the same, or his acts may be inconsistent 
“ with the existence of the easement.”

When the erection of the building in this case was 
begun, the plaintiff was seized of the locus in quo, No,
51 Broome street. It was plainly evident that the build-
ing would absolutely cover any continuation of the trans-
verse strip fifteen feet in width. The building had been 
little more than commenced when the defendant made 
use of his alleged right in tthe plaintiff’s premises and 
proclaimed the right. That he intended to continue his 
use of the right the plaintiff himself says was indicated 
by the use of a door opening upon the alleged way.

If the plaintiff then claimed that the way then exist-
ing, extended over the lands of the defendant, clearly the 
challenge to assert that claim was then offered him 
and no other challenge.

If the way did extend over defendant’s premises for 
the benefit of plaintiff, the latter then had the oppor- _ 
tunity to assert it. So far as appears in this case, he 
never did so. Perhaps it is still open to him. However

%
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that may be, it is certainly not open to him to attribute 
to the defendant’s act a motive and intent which never 
existed and which he perfectly well knew never existed.

The discriminating discussion by the New York 
Court of Appeals, in the opinion above quoted, of such 
cases as Corning v. Gould, makes it unnecessary for me 
to extend this argument by a similar discussion.

Suffice it to say that no case will be found where 
any act has been taken to be an abandonment of an' ease-
ment in the absence of intention to abandon. In some 
cases the act has been of such decisive character that 
taken in connection with cesser of use for a considerablejj 
period, an abandonment has-been determined to have 
been made. In fact an act might be sufficiently decisive 
to absolutely indicate abandonment without the addi-
tional element of time, but I re-assert that no case will 
be found where it w-Us held that abandonment could be 
assumed from an act which declared in itself that no 
abandonment was intended.

O f course, such cases as Wimbledon et al. v. Dixon, 
i  Chancery Division 362, and Cuttrelfs case, 4 Co. Rep. 
86 A , are not pertinent to the case in hand as there is 
no suggestion either in the pleadings or evidence that 
there has been any such change in the use of a dominant 
tenant as would change the nature of the easement.

O f the same character also is Allan v. Gomme et al., 
11  Ad. &  El. 759, and in that case the plaintiff was only 
permitted to recover under a new assignment.

As suggested also in the opinion above quoted, there 
are cases where the rights of third parties having in-
tervened, acts apparently decisive of abaridonment have 
not been permitted to be denied that effect. Such cases 
are not applicable here for the double reason that the 
act referred to carried with it its own indication deny-
ing abandonment, to w it: -the door opening upon plain-
tiff’s land, and, second, there has been no change of 
ownership. In fact the plaintiff himself purchased his

1
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premises with full knowledge of the right of way and 
at a price reduced because of it (pp. 24 and 25).

T h e  in s is tm e n t o f  th e  d e fe n d a n t is  th a t  th e re  w a s  • 

n o th in g  in  th e  case f r o m  w h ic h  th e  j u r y  c o u ld  h a v e  in -

ferred an b a n d o n m e n t o f  th e  d e fe n d a n t’ s g ra n te d  ease-

m ent in  th e  p la in t i f f s  p re m ise s , a n d  th a t  easem en t w a s  

a com p le te  ju s t i f ic a t io n  o f  th e  trespass  a lle g e d .

V .

Defendant, in addition to denying abandonment of 
his rights by the erection of this building, asserts that 
the building was erected under a claim of right. He 
asserts that any easement to which premises 53 an(  ̂ 55 
Broome street were subject for the benefit of premises 
51 Broome street, had been abandoned and extinguished 
fo r  upwards of twenty years prior to the commence- 

. m en t of the erection of the building, and incidentally 
: asserts that the easement over 51 had been continuously 

used during that same.period. (S e e  Rejoinder, p. 13*)

In  reply to this, plaintiff, by his sur-rejoinder (p. 15, 
b e g in n in g  at line 5)> denies, but the incident and con-

i' fesses by silence the principal statement of the rejoinder.
1. It is insisted on the part of defendant that under 

I th is  state of the pleadings the defendant was entitled to 
a directed verdict in his favor upon the pleadings and 
the  papers in the cause.

a. T h e  deeds e s ta b lis h  th e  easem ent.
b. T h e  plaintiff alleges erection of building on part 

f  o f r ig h t  of way, with intent to abandon rest. Defendant
rep lies th a t  th e  p o r t io n  o f  th e  w a y  b u i l t  u p o n  h a d  been 
abandoned a n d  e x t in g u is h e d . T h is  p la in t i f f  does n o t  

deny. T h e  a lle g e d  e ffe c t o f  th e  c o n s tru c t io n  o f  th e  

b u ild in g  is  th e re b y  re m o v e d , le a v in g  th e  o n ly  a s s e rt io n  

^ in  a n sw e r to  th e  d e fe n d a n t’ s ju s t i f ic a t io n  u n d e r ease 

m en t to  be s im p ly  th a t  h e  has n o t  used  i t  f o i  u p w a rd s  o f  

tw e n ty  ye a rs .
A n  easem ent c re a te d  b y  g r a n t  is  n o t  lo s t  b y  m e re



non-use without some other evidence of intent to aban-
don. Raritan Water Power Company v. Veghte 6 
C. B. Gr. 463.

O f course, as a matter of fact, the testimony shows a 
continuous use of the easement over plaintiff’s land, and 
the principle above referred to is not essential to de-
fendant’s success.

2. The testimony clearly shows an abandonment and 
extinguishment of that portion of the right of way 
which originally, if ever, extended over defendant’ŝ  
land.

a. Any and every use of the portion of the way ex-
tending over Nos. 53 and 55, in favor of No. 51, other 
than for the purpose of going to the well, which is said 
to have been situated on No. 55, was abandoned and 
extinguished very many years ago.

Urban Holzhauer bought N'o. 51 from Beihler, the 
original owner of all the premises, in 1851. His son, 
Charles Holzhauer, testifies (p. 28) that he spent his 
early childhood there; that (p. 30) there was “ always 
more or less of a dispute as to the rights of one and  ̂
the other”  of the occupants of these properties in this 
way; that as a result his father instructed his children 
to simply use the way for the purpose of going to the 
well in the; yard of No. 53. The entire testimony of 
this witness is generally to the effect that the owners 
of Nos. 53 and 55 objected to the use of the land in 
the rear of their houses for any other purpose than as 
a means of reaching the well, and the owner of No. 51 
acquiesced in it.

One William Traudt purchased No. 51 in 1867. His 
step-son, Frederick Knabe, testifies that he well knows  ̂
the premises from practically i860 (p. 33, line 40). 
His testimony is the same as Holzhauer’s. Perhaps 
even more emphatic He says (p. 36) that Beck; the 
then owner of both Nos. 53 and 55, prevented every-
body from trespassing beyond his line, excepting fi> use 
the well, and resisted any use of that, except by the 
tenants of No. 51, not even permitting his step-father,
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the a c tu a l o w n e r  o f  N o . 5B  t° ' use i t .  T h is  is  m a d e , 
perhaps, even  m o re  fo r c e fu l  b y  th e  c ro s s -e x a m in a t io n  

o f th is  w itn e s s  (p .  37 ) .
T h is  is  fu r th e r  c o r ro b o ra te d  b y  th e  te s t im o n y  o f  M rs .  

Gill (p . 39) ,  w h o  l iv e d  in  th e  h o u se  N o . 51 f o r  t h i r -

teen o r  fo u r te e n  y e a rs , b e g in n in g  1876. S he  says (p . 

40) ,  w h e n  asked  as to  w h a t,  i f  a n y , use  she, as th e  oc -

cupan t o f  N o . 51 , m a d e  o f  N o s .' 53 a n d  55 : “ N o  p e r-
son g o  th e re ;  he  ( M r .  B e c k , th e  o w n e r )  w o u ld n ’ t  le t  

us” ; a n d  th e n , in  a n s w e r to  th e  q u e s tio n  as to  w h e th e r  

they d id  n o t  g o  f o r  w a te r ,  she s a id :  “ Y e s , s ir ,  a co u p lé  

o f m o n th s .”
In  H orner v . Stüwell, 6 Vr. 3 0 7 , th e  C o u r t ,  a t page  

314, s a y s :
“ E v e n  w h e re  th e  cesser o f  use has n o t  been 

“ f o r  tw e n ty  ye a rs , a d v e rs e  acts o n  th e  p a r t  o f  

“ th e  o w n e r  o f  th e  s e rv ie n t te n e m e n t, w h ic h  

. “ h a ve  been acqu iesced  in  b y  th e  o w n e r  o f  th e  

“ easem ent, a re  m a te r ia l f o r  th e  c o n s id e ra tio n  o f '  

“ th e  j u r y  o n  th e  q u e s tio n  o f  a b a n d o n m e n t.”

In  th is  case th e re  is  n o t  a n y w h e re  in  th e  te s t im o n y  

even a s u g g e s tio n  th a t  th e  o w n e rs  o r  o c c u p a n ts  o f  N o . 

51 ever a tte m p te d  to  use N o s . 53 a n d  55 f Qr a n Y o th e r  
pu rpose  th a n  to  reach  th e  w e ll  w i th o u t  such  a tte m p t be-

ing re s is te d  b y  th e  o w n e r. A n d  i t  is  v e ry  a p p a re n t 

f ro m  th e  te s t im o n y  th a t  th is  re s is ta n c e  w a s  a b s o lu te ly  

acquiesced ip .
I f  in  g e n e ra l, th e n , such  acts a re  m a te r ia l f o r  th e  

c o n s id e ra tio n  o f  th e  ju r y ,  b u t  o n e  re s u lt  c o u ld  h a ve  been 

a tta in e d  in  th is  case, as th e re  is  n o  c o n tr a ry  te s t im o n y .

I think, th e re fo re , it is sa fe  to  assu m e th at m an y  m o re  

th a n  tw e n ty  y e a rs  p r io r  to  th e b e g in n in g  o f  th is action  

the  w a y , i f  an y, o v e r  N o s. 53 a n d 55  h ad  been ab a n -

doned fo r  a ll pu rp oses o th er th an  to  reach  th e  w ell.

b. T h e  use o f  th e  w e ll  w a s  a b a n d o n e d  m u c h  m o re  

th a n  tw e n ty  y e a rs  p r io r  to  th e  b e g in n in g  o f  th e  a c tio n .

M rs . G i l l ,  o n  p. 40, says th a t  th e y  w e n t to  th e  w e ll  to  

ge t w a te r  f o r  a  c o u p le  o f  m o n th s  a f te r  h e r  te n a n c y
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began, which was in 1876. It is true that upon cross- 
examination (p. 41) she says that she does not know 
how long they used the well, yet the character of her 
testimony and her difficulty in expressing herself ,in 
English and her designatiori of the time in her direct 
testimony are sufficient to lead to the conclusion that 
her reply in cross-examination was to the effect that 
she could not remember the exact time for which they 
used the well, but apparently its use was discontinued a 
very short time after her tenancy began.

The same thing is discoverable from Knabe’s testi-
mony. He refers, on p. 38, to his father putting up a 
fence between 51 and 53 about twenty years ago< (that 
is from the time he was speaking), and states that that 
was after the well was closed. And it is apparent from 
the testimony of Mr. Gill (p. 42) that the* well was not 
actually closed until sometime after its use was aban-
doned.

Immediately upon the abandoning of the use of the 
well the owner of premises No. 51 indicated his inten-
tion to' permanently abandon its use by introducing city 
water into the house and installing hydrants, &c., 
(Kna.be, p. 36, line 20. Mrs. Gill, p. 40, lines 12 to 15.)

Immediately after that Beck, the owner of premises 
53 and 55, prevented even the tenants of No. 51 from _ 
coming upon Nos. 53 and 55.

Mrs. Gill says (p. 40), “ Q. Did-you go over on Mr. 
Beck’s premises after that? A . No. Q. W hy not? 
A . He wouldn’t let us.”

Knabe says' (pp. 36 and 37) he remembers an occa-
sion when a servant girl of Mrs. Gill, who by accident 
encroached but a, trifle on Beck’s land, that he took a 
stick and drove her off. The general tenor o f Knabe’s 
testimony is to the effect that his father assumed that 
after the well was closed he had no further right in the 
premises.

The testimony of Mrs. Gill shows (p. 40) that Beck 
and the occupants of the two houses continued, how-
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ever, to cross No. 51 and to go through the alley at the 
side to reach the street.

After the death of Mr. Traudt the situation ap-
parently remained the same until the trouble which arose 
over the use by the defendant owning 53 and 55 to 
make use of the way No. 51. No one claimed on behalf 
of No. 51 to have any right then in Nos. 53 and 55, and, 
in fact, there was not the slightest reason why they 
shotild, as there could be no reason for it, the way being 
concluded at'the southerly end by premises No. 57, in 
which there were rib rights whatever.

Assuming, then, that from the beginning of Holz- 
hauer’s occupation of the premises until the time the 
use of the well was discontinued no other use had been 
made of the way than as a means of reaching the well 
because of the resistance: which was offered to every 
such other use, and that that situation was acquiesced irt 
for much more than twenty years, in consequence of 
which an extinguishment of the right for every other 
purpose was effected, it is respectfully submitted that 
the well becoming unfit for use, the supply by the owner 
of No. 51 with water from another source, the attempt 
of Traudt, the then owner of 51, to construct a fence 
between the line of 51 and 53 (p. 38) and the con-
tinued acquiescence of the owners and occupants of No. 
51 to Beck’s forcible exclusion of them from his prem-
ises, in the absence of even a single item of contradictory 
testimony, or testimony suggesting anything to the con-
trary, is conclusive indication of the abandonment of the 
way over Nos. 53 and 55 for all purposes.

It should be noted also that without any notice other 
than the constructive notice which comes from what 
may appear in the conveyances in the line of title, 
premises Nos. 53 and 55 were twice1 conveyed during 
this period of acquiescence on the part of the owners of 
No. 51. \  y. \  .

When Isaac Freid bought the premises in 1893, there 
had been no one demanding any right to cross these
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premises nor did any one demand such right during his 
ownership (p. 44, lines 10 to 15). In the deed to him 
was mentioned only the right which Nos. 53 and 55 had 
in No. 51 as set out, p. 89, lines 30 to 40.

When Armm, the defendant, bought it, there was no 
indication to him that any such right was claimed. He 
had been living in the vicinity for nineteen years (p. 53, 
line 21).

Before either Armm or Rand, the defendant or plain-
tiff, purchased their respective premises, the existence 
of the \yay over No. 51 was known to each of them. 
Rand in company with his agent, Susskind and Ernest 
Traudt, the then owner of No. 51, went to Isaac Freid, 
the then owner of Nos. 53 and 55, and negotiated with 
him for the release of the way across No. 51, but with-
out the slightest suggestion of any reciprocal way over 
Nos. 53 and 55 ^pp. 48 and 49). After Rand bought 
and. before Armm bought, but apparently after he was 
under contract to buy, Rand, the present plaintiff, nego-
tiated with Armm for the release of this right af way 
(pp. 26 and 27) without the slightest suggestion on 
his part to Armm that there was a reciprocal right.

Therefore, it is submitted that whatever might be the 
fact as to actual abandonment, any and every right 
which No. 51 had in Nos. 53 and 55 must be as between 
these parties, taken to be abandoned, because of ap-
parent abandonment for a very long period of time and 
the acquirement of property by others upon the faith 
of this appearance. Horner v. Stilwell, supra; Wash- 
bum on Basments, star page 543 to 550.

Respectfully submitted,
SAM E. W . BE LD O N ,

For Defendant.



NEW JE E SE Y  COTJET OF EEEO ES AND 
APPEALS.

B E I E F  F O E  P L A I N T I F F  I N  E E E O E .

T h is  a c t io n  is  t r e s p a s s  t o  la n d  o f  th e  p l a i n t i f f  

k n o w n  as N u m b e r  5 1  B r o o m e  S t r e e t  i n  th e  C i t y  o f  

N e w a rk .  T h e  d ia g r a m  E x h i b i t  P  3 a t ta c h e d  to  th e  

p r in te d  case , s h o w s  th e  lo c a t io n  o f  th e  p r o p e r t y .  20 
T h e  p l a i n t i f f ’s p r o p e r t y  is  th e  l o t  b e g in n in g  25  fe e t  

f r o m  th e  c o r n e r  o f  M e r c e r  S t r e e t  a n d  B r o o m e  

S tre e t, a n d  h a v in g  a  f r o n t a g e  o f  19  fe e t  4  in c h e s , 

a n d  a  d e p th  o f  57  fe e t .  T h e  S o u th e r ly '  l in e  o f  th e  

p l a i n t i f f ’s lo t ,  i t  w i l l  b e  n o t ic e d ,  i s  b r o k e n  a t  th e  

d e p th  o f  3 9  f e e t  f r o m  B r o o m e  S t r e e t ,  a t  w h ic h  

p o in t  th e r e  is  a  j o g  o f  two> f e e t  t o  th e  N o r t h .  T h e  

p l a i n t i f f ’ s la n d  is  d e s ig n a te d  o n  E x h i b i t  P  3 , u n -

d e r  th e  n a m e  o f  B e ih le r .  T h e  d e fe n d a n t  o w n s  th e  

a d jo in in g  tw o  lo ts  o n  th e  S o u th  d e s ig n a te d  u n -  gQ 

d e r  th e  n a m e  o f  K e e b e l a n d  B e c k .  T h e  B e ih le r  

t r a c t  is  k n o w n  as  N u m b e r  5 1  B r o o m e  S t r e e t ;  th e  

K e e b e l t r a c t  as  5 3  B r o o m e  S t r e e t ,  a n d  th e  B e c k  

t r a c t  as  N o . 55  B r o o m e  S t r e e t .  J o s e p h  B e ih le r ,  o r  

B e c h le r ,  as  th e  n a m e  s o m e t im e s  a p p e a rs ,  o r i g in a l l y  

o w n e d  th e  th r e e  lo ts  a n d  e re c te d  o n  th e m  th r e e  

s m a ll h o u s e s  f r o n t i n g  o n  B r o o m e  S t r e e t ,  w h ic h  a p -

p e a r  o n  th e  d ia g r a m ,  a s  e a c h  o f  a  d im e n s io n  o f  16  

fe e t  4  in c h e s  b y  2 4  fe e t .  T h e s e  h o u s e s  w e r e  e a c h  

tw e  s to r ie s  h ig h .  O n  th e  N o r t h e r l y  s id e  o f  N o .  51  49

10
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Broome Street, Beihler opened an alleyway three 
f e e t  w id e ,  w h ic h  e x te n d e d  t h e  w h o le  le n g t h  of the 
h o u s e  i n t o  a  p a s s a g e w a y  f i f t e e n  f e e t  w id e ,  w h ic h  

e x te n d e d  f r o m  th e  N o r t h e r l y  l in e  o f  th e  la n d  to  th e  

e x t r e m e  S o u t h e r ly  l in e  o f  a l l ; w h ic h  a p p e a r s  o n  th e  

d ia g r a m .  I n  th e  r e a r  o f  N u m b e r  53  i n  s a id  p a s s -

a g e w a y  th e r e  w a s  a  w e l l ,  w h ic h  a c c o r d in g  to  th e  

t e s t im o n y  i n  th e  c a s e , w a s  a b a n d o n e d  a n d  c lo s e d  

u p  i n  1 8 7 6 , o r  a f t e r  t h a t  t im e ;  a t  le a s t  th e  u s e  o f  

t h e  w e l l  w a s  d is c o n t in u e d  b y  th e  o c c u p a n ts  o f  N u m -

b e r  5 1  i n  1 8 7 6 , a n d  th e  w e l l  w a s  f i l l e d  u p .  See 

te s t im o n y  o f  R o s a  G i l l  f o r  th e  d e fe n d a n t ,  p a g e  40, 

l in e  10  a n d  p a g e  4 2 , l in e s  3 0  t o  4 0 ..

O n  S e p te m b e r  2 2 n d , 1 8 5 1 , B e ih le r  m a d e  a  deed  

o f  c o n v e y a n c e  o f  N u m b e r  5 1  B r o o m e  S t r e e t  t o  U r -

b a n  H o lz h a u e r ,  w h ic h  d e e d  w a s  r e c o r d e d  S e p te m -

b e r  3 0 th ,  .18 5 1 . S e e  c h a in  o f  t i t l e ,  p a g e  8 5 . B e ih -  

l e r  h a d  p r e v io u s ly  m a d e  a  d e e d  o n  A p r i l  3 0 th ,  1851 

o f  N u m b e r  53  B r o o m e  S t r e e t  to  K e e b e l  ( p a g e  8 7 ) 

i n  w h ic h  d e e d  h e  in c lu d e d  w h a t  i s  c la im e d  to  be 

a  g r a n t  o f  a  r i g h t  o f  w a y  o v e r  l o t  N o .  5 1 . I t  a p -

p e a rs  t h a t  H o lz h a u e r ’s d e e d  w a s  re c o r d e d  b e fo re  

K e e b e l ’s, th e  l a t t e r  n o t  b e in g  re c o r d e d  u n t i l  N o v -

e m b e r  2 1 s t, 1 8 5 1 . K e e b e l  d ie d  p r i o r  t o  J u n e  1 4 th , 

1 8 5 9 , o n  w h ic h  d a te  B e ih le r ,  as  th e  a d m in is t r a t o r  

o f  th e  e s ta te  o f  K e e b e l,  m a d e  a  d e e d  o f  N u m b e r  

5 3  t o  L a n g  (se e  p a g e  8 3 )  i n  w h ic h  d e e d  n o th in g

is  s a id  s p e c i f ic a l ly  a b o u t  th e  a l le y  o r  p a s s a g e w a y .
30

O n  J a n u a r y  5 th ,  1 8 6 7 , H o lz h a u e r  c o n v e y e d  N u m -

b e r  5 1  t o  Z i l l e r ,  a n d  th e  d e e d  w a s  r e c o r d e d  th e  

same d a y ,  a n d  n o t h in g  is  s a id  i n  i t  a b o u t  th e  a l le y -  

way, s p e c i f ic a l ly .  O n  A p r i l  9 th ,  1 8 6 7 , L a n g  c o n  

veyed to J o h n  B e c k ,  N u m b e r  53 , b y  a  d e e d  b e a r in g  

date A u g u s t  8 th ,  1 8 6 0 , w h ic h  a p p e a r s  t o  h a v e  been  

kept off t h e  r e c o r d ;  a n d  w h ic h  d e e d  c o n v e y s  N u m -

b e r  5 3  s u b je c t  t o  r e s e r v a t io n s  a n d  a g re e m e n t  f o r  

p a s s a g e w a y  a n d  a l le y  c o n ta in e d  i n  th e  d e e d  f r o m

40 B e ih le r  to  K e e b e l.  O n  J u n e  2 6 th ,  1 8 6 7 , Z i l l e r  c o n -
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v e y e d  t o  'W i l l i a m  T r a u d t  a n d  T r a u d t  d ie d  M a y  4 th ,

1894 and left Number 51 Broome Street by will to 
his son, Earnest Traudt. It will be observed that 
in Traudt’s will he describes the property as be-
ing 17 feet 4 inches front on Broome Street and a- 
bout 57 feet in depth, showing a discrepancy of 
two feet in the width of the lot. Earnest Traudt 
conveyed to Susskind on March 7th, 1902, and on 
March 24th, 1902, Susskind conveyed to the plain- 
tiff. There is no express grant of a right of way 
in any of the conveyances through which the 
plaintiff claims title to his land, except in the deed 
from Susskind to plaintiff there is a clause giving 
the plaintiff the right to use that portion of the 
premises conveyed h> Keebel by deed dated April 
30th, 1851, and to Beck by deed dated December 
30th, 1856. Beck acquired title to Number 55 by 
the last mentioned deed and as appears above, he

20afterwards acquired title from Lang to Number 
53. In the deed from Beihler to Beck, of Number 
55, the same grant of a right of way over Number 
51, as that contained in the deed to Keebel on A- 
pril 30th, 1851, is included. In both of these deeds 
reference is made to a map' at the foot of the 
deed. Exhibit P 3 was proved to be an exact copy 
of the map referred h> in those deeds and purports 
to show the location of the land and the right of 
way; but the words “ Right of way—1851 ’ ’ are not 
on the original map. Beck conveyed Numbers 53 30
and 55 on December 30th, 1891 to Mendel, and in 
his deed granted a right of way over Number 51, 
see page 89. On August 1st, 1893, Mendel con-
veyed to Fried, and on May 6th, 1902, Fried con-
veyed to Armm, the defendant, and granted the 
same right of way that had been granted to him by 
Mendel and to Mendel by Beck. Some time before 
Armm bought the land from Fried, a fence was 
erected on the line between 51 and 53, which of



4

course obstructed the use of the 15 foot passage-
way between those two lots. That fence was still 
there on March 3rd, 1902, when the plaintiff’s lot 
was surveyed by Mr. Lehlbach, pp. 17 and 18; and 
it was there when the plaintiff took possession of 
his property. It appears that houses Numbers 
53 anct 55 were tom down some two or three years 

10 ^ê ore ^rie(̂  s°id to Annin, which would make it 
about 1899 or 1900; (see testimony of Fried, page 
44, line 1 etc.) Prior to June, 1903, the defendant 
erected a brick building three stories high, which 
covers the entire lots 53 and 55 from Broome Street 
and of course covers over entirely the passageway 
which originally existed fifteen feet wide in the 
rear of the two houses, Numbers 53 and 55 Broome 
Street. The defendant’s new house extends along 
the Southerly line of the plaintiff’s property 39 
feet and is not built up over the two foot space a- 

^  bove referred to, so that there is an opening from 
the plaintiff’s land on to the defendant’s land 
through that two foot jog; and at the point marked 
on the diagram (a cross in blue pencil), there is 
a doorway in the defendant’s new house from which 
he can come from- his house and along his own land, 
he having there a space 2 feet wide, on to that part 
of the plaintiff’s land which was originally a part 
of the 15 foot passageway. There is no opening 
from the plaintiff’s house directly on the 15 foot 

3° passageway, except a window some distance from 
the ground on the Northerly side of the house.

On June 17th, 1905, the defendant with members 
of his family and people whom he had called in 
from the street, came out of the doorway above 
mentioned through the two foot passageway, on 
to the plaintiff’s land and made a great noise and 
disturbance there, and called out'to the people that 
he owned all the land and that the plaintiff only 

^  owned the chicken coop, meaning the little two sto-
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ry house then occupied by the plaintiff and his 
family. Upon the plaintiff remonstrating with 
him, he struck the plaintiff and then took an axe 
and broke down the gate at the entrance to the al-
leyway on Broome Street and threw the gate out 
in the street. The testimony in the case shows 
that the gate has been there for many years, as will 
hereafter be discussed.

10
The action is in legal effect for trespass to the 

land and the consequent injuries. The defendant 
justifies under an alleged right of way over the 
plaintiff’s land and he pleads what is intended to 
be a right by prescription and a right by grant.
The right by prescription is denied and issue joined 
on the denial. To the plea of a right by grant the 
plaintiff replies by a special traverse denying the 
grant and alleging the erection of the building over 
the alleged passageway, on the theory that the way 2o 
over the plaintiff’s land and the defendant’s land 
constituted an entire way, and that the erection of 
the building over that part of the way which was 
on the defendant’s land extinguished his right to 
go on the plaintiff’s land.

It will be observed that the special traverse does 
not admit any grant whatever, and this will be 
found to be important in the discussion of the case.
The defendant denies that he erected the building 
with the intention of extinguishing the way, but 
necessarily confesses that he did erect it and that 
it covers all the ground. He also sets up that so 
much of the way that went over his ground was 
abandoned by the plaintiff’s predecessors in the ti-
tle, and also that that same part of the way was lost 
by the plaintiff oy adverse use of the land for twen-
ty years by the defendant ; and also that during 
the same time the defendant and his predecessors 
in the title have continued to use uninterruptedly

40
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the way over the plaintiff's land. It is of course, 
apparent that the nse of the way originally was 
adapted to the three small houses which were on the 
land, and was probably intended to be a way for the 
use of people to go to the well and for the chil-
dren to play in the backyard of the houses, the land 
beyond the fifteen feet being devoted to gardens 
such as the German people ordinarily have. It is 

10 also apparent that the use which would now be 
made of the plaintiff’s land by the occupants of a 
three story brick building of thirty odd feet front 
and one hundred feet deep with rooms for lodg-
ers, and a public restaurant, would practically 
confiscate the plaintiff’s property.

It is, therefore, of great importance to the plain-
tiff, to have this case carefully considered and fin-
ally disposed of.

20 The JU STIFICATIO N  OF A BIGHT OF 
WAY BY PRESCRIPTION WAS NOT SUS-
TAINED AND THE P LA IN T IFF ’S MOTION 
TO STR IK E  OUT THAT DEFENCE OUGHT 
TO HAVE BEEN GRANTED.

In order to acquire a right of way by prescrip-
tion, the use of the way must he adverse, exclusive 
and uninterrupted for twenty years in analogy 
with the Statute of Limitations.

30 Lehigh Valley R. R. Co. v. McFarlan,14
Vr. 605.

Clement v. Bettle, 36 Vr. 675.

Tne question is as to the use made of the way 
over the plaintiff’s land; when it commenced and 
how long it continued, and whether it was adverse 
within the meaning of the law. The first use of 
the land of which there is any proof in the case, 
was made in the early sixties, as appears from the
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testimony of Charles Holzhauer, page 28. He testi-
fies to the fact that the yard in the rear of Number 
51 and the alleyway at the side of the house, were 
used in common by the three Louses. There is 
nothing in his testimony to show any adverse use 
by the owner of Number 53 Broome Street. There 
may have been denials of right and complaints and 
remonstrances, but there does not appear to have jq  
been any act done which in law would amount to a 
disturbance and be actionable as such, as required 
by the ruling in Lehigh Valley R. R. Co. vs. Mc- 
Farlan.

The testimony of Knabe for the defendant, on 
page 33, is very unreliable, because he swears to 
conclusions and not facts; but assuming that he 
does make some proof of use of the alleyway, there 
is nothing in his testimony whch shows uninter-
rupted adverse use. He had heard his stepfather .,9 
say that people had the right to go out through 
the alleyway, and he had heard some disputes be-
tween Beck, who was then the owner of Numbers 
53 and 55, and Traudt, his stepfather. The dis-
putes seem to have related to the claims of Beck that 
people should not come over on his land. On page 
38 Knabe does testify that there was a dispute 
about a fence which his father put up on the line 
where the old well stood, and Beck knocked it down, 
and he said that was after the well had been closed, 
which according to the evidence of Rosa Gill, page 
40, line 10, must have been in 1876. So 
that from 1861, we will say, up to 1876, there was 
no adverse use of the plaintiff’s land by the defend-
ant or his predecessors in the title.

Assuming that Beck’s act in 1876 of knocking 
down the fence was actionable and that he contin-
ued to use the way over the plaintiff’s land, he did 
not continue that adverse use after that act for 
twenty years.
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Beck sold his property ip 1891 to Mendel and 
Mendel sold in 1893 to Fried; and Fried says that 
he did not build a fence between the plaintiff’s 
land and his land (page 44, line 20) but he is con-
tradicted as to the existence of the fence by the 
defendant, who says (p. 56, line 10 to 20) that there 
was a fence there put up by Mr. Bruce, an old 
colored man.

The testimony of the defendant on page 54, line 
25, also shows that Bruce put up the fence and that 
Bruce lived there at the time. Fried testifies on 
page 45, line 13, that Mrs. Bruce was living in 
Number 51 when he bought the property, and 
that ‘ ‘ she was the mother of that driver from the 
station ’ ’ meaning Divers Coleman, a witness for 
the plaintiff. Coleman testifies (pages 62 and 63) 
that his mother was Mrs. Bruce and that she lived 

 ̂ in Number 51 Broome Street, and that she had pre-
viously lived in Number 55 (see page 64).

It follows, therefore, that if Mr. Bruce put up 
the fence while he was living in one of the defend-
ant’s houses, he must have put it up before Fried 
purchased the property in 1893. The existence of 
the fence refutes any presumption of any adverse 
use of the plaintiff’s land by the owners or occu-
pants of Number 53 and 55 Broome Street after 
1893.

In addition to that evidence there is the testi-
mony of Coleman, page 62, etc.,- that there was a 
gate at the entrance to the alleyway on Broome 
Street, which was kept locked, and that during the 
time that his mother lived in the house Number 51, 
no one went through that alleyway except the occu-
pants of that particular house. And of course the 
testimony of Fried and Armm corroborate Cole-
man as to the fact that his mother was there and 
lived in the house, and that she either was living

40
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in No. 5 1 in 1893, on in Number 55 and moved to  

Number 51.

According to the testimony of Mr. Lehlbach, the 
surveyor, the fence was still there when he sur-
veyed the land in 1902, and it was still there when 
the plaintiff purchased this property. There may 
have been an occasional use of the plaintiff’s land 
since 1876, but most emphatically there was no ad-
verse use of it. And if the act of Beck in knock-
ing down the fence erected by Traudt in 1876, or 
afterwards, was actionable, Beck did not follow 
up his adverse claim by continuing to use the alley- 
way adversely, nor have his successors in the title 
followed it up.

There was some evidence that horses had been 
taken through the three foot alleyway, but it seems 
almost too ridiculous to discuss. The testimony 
of Carl Rand shows that the open space in the 
gateway is two feet, which is not large enough 
to permit a horse to go through.

I, therefore, conclude that on the evidence in 
the case, the defendant did not establish a right 
by prescription to use the plaintiff’s land.

The plea itself is bad in that it does not set up 
an adverse use, but proceeds on the theory of im-
memorial usage. And for that reason the defence 
sought to be maintained under that plea should 
have been stricken out.

I  think, therefore, that the court at the trial 
should have granted a motion to strike out the de-
fence of justification founded on adverse use of 
the alleyway.

THE DEFENCE OF JU STIFICATIO N  UN-
DER A RIGHT OF WAY ACQUIRED BY 
GRANT WAS NOT SUSTAINED AND THE 
MOTION TO STR IK E  OUT THAT DEFENCE 
OUGHT1 TO HAVE BEEN GRANTED.

10

20

30

40
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1. In tlie first place the defendant failed to show 
that the grant made by Beihler to> Keebel was op>- 
erative as against Holzhauer. The grant is con-
tained in a deed made by Beihler, dated April 30th, 
1851, which was not recorded until November 21st, 
1851. In the meantime Beihler conveyed Number 
51 Broome Street to Holzhauer by deed dated 
September 22nd, 1851 and recorded September 

10 30th, 1851.
The learned justice who tried the cause consid-

ered that the evidence was sufficient to show that 
Holzhauer knew about the grant to Keebel when 
he purchased Number 51; but I  respectfully con-
tend that the evidence is not sufficient to show 
such notice. The burden would be on the defend-
ant to prove that Holzhauer had actual notice, as 
he could not have had constructive notice, the deed 
of Keebel having been withheld from the record 

20 and not put on record until after Holzhauer ob-
tained the deed from Beihler and put it on record.

The statute in force at the time these two con-
veyances were made, declared,-41 that every deed 
or conveyance of, or for any lands, tenements or 
hereditaments to any purchaser of the same, shall 
be, void and of no effect against a subsequent— 
bona fide purchaser—for a valuable consideration 
not having notice thereof, unless such deed or con-
veyance shall be acknowledged or approved and 

30 recorded—within fifteen days after the delivery of 
the same. Revised Statutes 1846, p. 643, par. 18.

T h e  q u e s t io n  is ,  d i d  H o lz h a u e r  h a v e  n o t ic e ?  A t  

t h a t  t im e  K e e b e l  w a s  l i v i n g  a n d  a f t e r  h is  d e a th  

B e ih le r  o n  J u n e  1 4 th ,  1 8 5 9 , c o n v e y e d  N u m b e r  53 

B r o o m e  S t r e e t ,  as  a d m in is t r a t o r  o f  K e e b e l ’ s e s ta te , 

w i t h o u t  m e n t io n in g  th e  a l le y w a y ;  a n d  t h is  i s  s ig -

n i f i c a n t  a s  t e n d in g  t o  s h o w  t h a t  B e ih le r  d id  n o t  a t  

t h a t  t im e  c o n s id e r  t h a t  K e e b e l h a d  a n y  r i g h t  o f

40
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way. Apart from that suggestive documentary 
evidence there is nothing in the case except the 
testimony of Charles Holzhauer, son of Urban 
Holzhauer; and he says (p. 28) that his father 
owned the property and that he lived there in his 
childhood, and moved away in the early sixties, 
but he does not give his age, and he does not re-
late any fact which throws any light upon his ^  
father’s knowledge of the existence of the deed to 
Keebel. Indeed he says (on page 29) that a fam-
ily by the name of Keebel lived in the middle house, 
but he did not know whether Keebel owned the 
property or not. I  do not perceive how it can be 
inferred from Mr. Holzhauer’s testimony that his 
father knew of the existence of the deed to Keebel, 
or of the grant to Keebel when he purchased Num-
ber 51 Broome Street from Beihler. Therefore— 
the defendant failed to show a grant, and did not 
overcome the special traverse filed by the plain-
tiff to the defendant’s plea of a grant. Conse-
quently, the motion to strike out the defence should 
have been granted, and the direction of a verdict 
founded on the theory that there was a grant of 
the right of way, was erroneous.

2. In the second place the defence of justifica-
tion under a grant was not sustained because the 
way that was grafted was part of an entire way, 
and the defendant by his own act extinguished the 30 
right of way. The grant is contained originally in 
the deed of conveyance made by Beihler to Keebel, 
dated April 30th, 1851, and is also contained in a 
subsequent deed of conveyance made by Beihler 
to Beck, dated December 30th, 1856; but the lang-
uage in both deeds is substantially the same so far 
as it is necessary to construe it. The language is 
as follows: “ Also the said Joseph Beihler agrees 
that the said Keebel, his heirs and assigns, shall 
have the free use of a passageway 3 feet wide runn 40
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ing from Broome Street 39 feet along the north end 
of said Joseph Beihler house, also the said Joseph 
Beihler agrees and reserves 15 feet in depth along 
the rear of the house he now occupies and the two 
houses adjoining on the south (as will appear by 
a map on the back of this indenture to be recorded 
herewith) to be used in common by himself, his 
heirs and assigns with Wendelen Keebel and Con- 

10 rad Beihler, their heirs and assigns forever.
The map referred to is Exhibit P 3 attached to 

the printed case. The grant and the reservation 
are in one sentence and the intention of the grantor 
was not only to create a right of way over the land 
which he retained, but to reserve a right of way 
over the land which he was conveying. The reser-
vation in the deed was binding upon Keebel. The 
rule to be followed in construing this language is 
well established and the intention of the grantor 

® is to be adopted as it appears from the language 
used however informal it may be.

Coudert v. Sayre, 1 Dick. Ch. Rep. 386.
Haggerty v. Lee, 25 Vr. 580.
Pipe Line Co. v. D. L. & W. R. Co., 33 

Vr. 254.

The location of the property as appears from the 
map, and the language of the reservation, and the 
grant taken together make it clear as I  submit, that 
it was the intention of the grantor to establish an 
open passageway extending from Broome Street 
along the Northerly side of his house a depth of 
three feet to the yard and then across the rear of 
the houses a depth of fifteen feet for the common 
use of himself and the owners of the two adjoining 
houses; in other words, an entire way.

If  my construction of the language of the deed 
is correct then in accepting that deed Keebel agreed

40
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that the way should be entire f o r  the c o m m o n  use 
of himself and Beihler. As has been stated, when 
Beihler, as the administrator of Keebel’s estate, 
conveyed to Lang, he made no mention of the alley- 
way; but subsequently by deed dated August 8th,
1860, but not recorded until April 9th, 1867, Lang 
conveyed to Beck the Keebel property, Number 
53 Broome Street, and the deed contains after the 
description, this language:—“ Subject to the reser- 10 
vation and agreement for passageway and alley 
contained in the deed from Joseph Beihler and 
wife to Wendel Keebel ”—consequently, when Beck 
acquired title to Number 53 Broome Street he did 
so subject to the right of Beihler and his grantees 
to use the three foot alleyway and the fifteen foot 
passageway as an entirety.

Now the defendant pleaded this right of way ac-
quired by grant and particularly pleaded the sev- 20 
eral conveyances which contained the grant and 
necessarily, therefore, set up the reservation in-
corporated with the grant, and if my construction 
is correct, necessarily pleaded an entire right of 
way over the plaintiff’s land and the defendant’s 
land.

The plaintiff replied by special traverse denying 
the grant and setting up that the defendant had 
constructed and erected a permanent brick build-
• # Q Amg upon that part of the way of fifteen feet in 
width extending Southerly from the land of the 
plaintiff and into the land of the defendant with 
intent to extinguish and abandon the right of way 
over the plaintiff’s land. In order to overcome 
the effect of his act in constructing and erecting 
the brick building, the defendant replied that he 
had not erected , the building with intent to extin-
guish the way, and that he and his predecessors in 
the title had used that part of the way which ex-

40
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tended over Ms land adversely for more than 
twenty years prior to the construction and erection 
of the building and during the same time had used 
that part of the way which extended over the 
plaintiff’s land uninterruptedly. The issue then 
was as to the adverse use by the defendant of that 
part of the way which extended over his land for 

10 ŵen̂ 5r years prior to the time the building was 
constructed, which was alleged in the plaintiff’s 
replication (p. 11) as July 1st, 1903. The theory 
of the defendant was that the adverse use of his 
land for twenty years would raise a presumption 
that the right of way over his. land had been ex- 

. tinguished by release.

Horner v. Stillwell, 6 Vr. 307.
The defendant’s theory also was that having 

extinguished the easement on nis land by the ad- 
20 verse use, and having during the same time contin-

ued to use the way over the plaintiff’s land, the con-
struction and erection of the building had no ef-
fect upon the rights of the parties.

In directing the jury to find a verdict, the court 
stated that the claim of the plaintiff was that the 
whole easement was wiped out when Mr. Beck, be-
ing the owner of the two properties, refused to per-
mit the people who lived in Number 51, any longer 

3u to come on Number 55 or Number 53 (see p. 78, 
line 35). This was not the theory of the plaintiff 
and the court certainly misunderstood the argu-
ment of the plaintiff’s counsel. By mistake on the 
part of the printer, a memorandum made on the 
margin of the charge by the plaintiff’s counsel, 
was incorporated in the charge and is noted in 
the printed case.

Two questions of fact arose in this connection:
one, whether the defendant had established the 

40
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adverse use of that part of the way which extended 
over his land for twenty years prior to July 1st,
1903; and also, whether the defendant had estab-
lished an uninterrupted use of the way over tbo 
plaintiff’s land during the same period of time.

It will he remembered that in 1876 the well was 
probably closed and abandoned, and after that 
time Beck refused to let anybody come on his land, 
and tore down a fence that Traudt erected. This 
was probably an actionable act on the part of Beck, 
which would have justified Traudt in bringing 
an action against him for obstructing the way.
But Beck did not continue to prevent the use of his 
land for twenty years. He disposed of his land 
in 1891 to Mendel, and Mendel sold to Fried in 
August, 1893.

I  have gone over this testimony before in dis-
cussing the justification under the plea of right 20 
by prescription, and I  reached the conclusion then 
that the evidence did not sustain the contention 
that there had been an adverse use. Neither does 
it sustain the contention that there was an adverse 
use of the defendant’s part of the way for twenty 
years after 1876 for the same reasons given in the 
previous discussion. Neither does it sustain the 
contention that there was an adverse use for twen-
ty years prior to July 1st, 1903; but on the con-
trary the evidence clearly shows that there was no 30 
act on the part of Fried in 1893, which constituted 
an adverse act, Fried denying that he put up the 
fence between the properties, and the defendant 
admitting that Bruce, the colored man, put it up.
This fence of course, shut off the defendant’s prop-
erty but it was not erected by the defendant, or 
his predecessors in the title.

The defendant, therefore, failed to show an ad-
verse use. The defendant, also in his pleadings

40
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sets up that the way over his land had been aban-
doned (p. 13) for more than twenty years prior 
to the erection of the brick building. He also does 
not sustain that contention; it cannot be said when 
Beck refused to let the occupants of Number 51 
go on his land, that they abandoned the right to 
go on the land. That was the situation of affairs 
until 1893 when the fence was put up by Bruce, 

10 so that there was no evidence of abandonment up 
to that time. The construction of the fence by 
Bruce, if it can be taken to be an act of the own-
er of Number 51 Broome Street, might lead to an 
inference that it was intended to abandon the use 
of the way on the defendant’s land, but that situ-
ation did not continue for the necessary period of 
time.

To constitute an abandonment, the facts or cir- 
2q cumstances must clearly indicate such an inten-

tion. Non-user is a fact in determining it, but 
though continued for twenty years is not conclu-
sive evidence in itself of an abandonment. Its 
weight must always depend upon the intention to 
be drawn from its duration, character and accom-
panying circumstances.

Raritan Water Power Co. v. Veghte, 6 
C. E. Gr. 463.

30 Mere non-user for any length of time of an ease-
ment created by express grant will not destroy or 
extinguish it. In order to extinguish it by non-
user, there must be some conduct on the part of 
the owner of the servient tenement adverse to it 
and in defiance of the easement, and the non-user 
must be the result of it, and must continue for twen-
ty years.

Dill v. Board of Education, 2 Dick. Ch.
40 4 2 1 -
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I t h in k ,  t h e r e fo r e ,  t h a t  th e  evidence doe» not 
j u s t i f y  th e  c o n c lu s io n  t h a t  th e r e  w a s  a n y  i n t e n t io n  

to  a b a n d o n  th e  r i g h t  t o  g o  o n  th e  d e f e n d a n t s  la n d .  

M o r e o v e r  th e  t e n a n t  o f  N u m b e r  5 1 , i f  B r u c e  w a s  

th e n  th e  t e n a n t  o f  N u m b e r  5 1 , c o u ld  n o t  b in d  th e  

o w n e r  o f  th e  p r o p e r t y  b y  a n y  s u c h  a c t ,  u n le s s  i t  

w a s  b r o u g h t  t o  h is  n o t ic e  a n d  h e  r a t i f i e d  i t ,  a n d  

th e r e  is  n o  s u c h  e v id e n c e  o f  a n y  s u c h  fa c ts .  j q

I t  s e e m s  th e n  t h a t  t h e  d e fe n d a n t  d id  n o t  s u c c e e d  

in  p r o v in g  t h a t  a t  th e  t im e  th e  b r i c k  b u i l d i n g  w a s  

e re c te d , th e  e n t i r e t y  o f  th e  w a y  h a d  b e e n  e x t i n -

g u is h e d  i n  th e  m a n n e r  c la im e d  b y  h im  i n  h is  p le a d -

in g s  ; a n d ,  th e r e fo r e ,  i t  b e c a m e  a  q u e s t io n  a s  t o  th e  

e f fe c t  o f  th e  c o n s t r u c t io n  a n d  e r e c t io n  o f  t h e  b r i c k  

b u i ld in g  o n  th e  d e f e n d a n t ’s la n d .

T h e  c o n te n t io n  o f  t h e  p l a i n t i f f  w a s  t h a t  th e  

b u i ld in g  n e c e s s a r i ly  e x t in g u is h e d  t h a t  p a r t  o f  th e  

w a y  w h ic h  e x te n d e d  o v e r  th e  d e fe n d a n t ’s la n d ,  a n d  ^ 0  

th e  w a y  b e in g  a n  e n t i r e t y  as  c o n ta in e d  i n  th e  g r a n t  

a n d  r e s e r v a t io n ,  i t  e x t in g u is h e d  th e  e n t i r e  r i g h t  

o f  w a y .  I t  w a s  o n  t h is  b a s is  t h a t  a  m o t io n  w a s  

m a d e  to  s t r i k e  o u t  th e  d e fe n c e  o f  j u s t i f i c a t i o n  u n -

d e r  th e  g r a n t .  I f  o n e  h a v in g  a n  e a s e m e n t o f  a  

r i g h t  o f  w a y  e re c ts  a  p e r m a n e n t  o b s t r u c t io n  s u c h  

as a  b u i ld in g  i n  th e  w a y  o r  a n y  p a r t  o f  i t ,  h e  th e r e -

b y  a b a n d o n s  h is  e a s e m e n t.

J o n e s  o n  E a s e m e n ts ,  p a r .  8 5 5 .

T h e  a u t h o r  c i te s  s e v e ra l  cases  a n d  I  p a r t i c u l a r -

l y  r e f e r  t o  th e  f o l l o w i n g :

A l l a n  v .  G o m m e , 11 A d .  &  E l .  759 .

K r e h l  v .  B u r r e l l ,  7 C h . D .  5 5 1 .

C o r n in g  v .  G o u ld ,  16  W e n d  5 3 1 .

L a t t im e r  v .  L iv e r m o r e ,  72  N .  Y .  1 7 4

H a y f o r d  v .  S p o k e s f ie ld ,  1 0 0  M a s s  4 9 1 .

T h e  p o in t  i s  t h a t  w h e r e  th e  w a y  is  a n  e n t i r e  t h in g  

th e  e x t in g u is h m e n t  o f  i t  i n  p a r t ,  is  a n  e x t in g u is h -

m e n t o f  th e  w h o le . 40
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I n  C h e w  v .  C o o k , 1 2  S te w .  3 9 6 , C h a n c e l lo r  R u n -

y o n  h e ld ,  i n  a  ca se  as  to  th e  e x t in g u is h m e n t  o f  a 

w a y  b y  b u i l d i n g  o v e r  a  p a r t  o f  i t ,  t h a t  i t  w a s  a  

q u e s t io n  o f  f a c t  as  t o  th e  lo c a t io n  o f  th e  b u i ld in g ,  

a n d  th e  e v id e n c e  b e in g  c o n f l i c t i n g ,  h e  s e n t th e  case 

t o  th e  la w  c o u r t s  to  t r y  th e  is s u e .

A g a in ,  i t  is  q u i t e  p la in  t h a t  th e  u s e  t o  w h ic h  th e  

10 w a y  c o u ld  b e  p u t  a n d  w o u ld  p r o b a b ly  b e  p u t  b y  

th e  o c c u p a n ts  o f  t h is  la r g e  b r i c k  b u i l d i n g  w o u ld  

b e  d i f f e r e n t  i n  s u b s ta n c e  f r o m  th e  u s e  w h ic h  w a s  

in te n d e d  b y  th e  g r a n t  a n d  r e s e r v a t io n ,  a n d  w h ic h  

h a d  b e e n  th e  u s e  t h e r e to fo r e .  I V h i le  th e r e  w e re  

th r e e  s m a l l  h o u s e s  o n  th e  la n d  th e  u s e  o f  th e  a l le y -  

w a y  w o u ld  h a v e  b e e n  in c o n s id e r a b le  a n d  w a s  o f  

l i t t l e  c o n s e q u e n c e , b e c a u s e  e a c h  o n e  o f  th e  h o u s e s  

h a d  a n  o u t le t  o n  th e  s t r e e t  a n d  th e r e  w a s  n o  o c c a -

s io n  f o r  g o in g  t h r o u g h  th e  a l le y w a y .  T h e  u s e  to  

20 w k ic h  th e  d e fe n d a n t  w o u ld  n o w  p u t  th e  a l le y w a y  

i f  h e  w e r e  p e r m i t t e d  t o  d o  so , w o u ld  b e  f o r  c a r r y -

i n g  t h r o u g h  th e r e  s u p p l ie s  f o r  h is  r e s t a u r a n t  a n d  

l o d g in g  h o u s e , a n d  th e  g o in g  b a c k  a n d  f o r t h  o f  h is  

g u e s ts  a n d  te n a n ts ,  a n d  v e r y  p r o b a b ly ,  as  a n  e n -

t r a n c e  t o  th e  b a c k  d o o r  o r  s id e  d o o r  o f  a  s a lo o n .

I  t h i n k  t h a t  th e  u s e  w o u ld  b e  so  m a t e r i a l l y  d i f f e r -

e n t  i n  s u b s ta n c e  t h a t  i t  w o u ld  p u t  s u c h  a n  in c re a s e  

o f  th e  b u r d e n  o n  th e  s e r v ie n t  te n e m e n t  a s  to  e x t in -

g u is h  th e  r i g h t  o f  w a y .  ,

30  T h e  r u le  se e m s to  b e  t h a t  w h e r e  th e  d o m in a n t  

te n e m e n t  is  so  a l te r e d  as  to  c h a n g e  th e  n a t u r e  o f  th e  

e a s e m e n t, th e  e a s e m e n t is  e x t in g u is h e d .

A n d  i t  is  a ls o  h e ld  t h a t  th e  o w n e r  o f  th e  d o m -

i n a n t  te n e m e n t  c a n n o t  in c re a s e  th e  b u r d e n  u p o n  
th e  s e r v ie n t  te n a n t .

L u t t r e lP s  ca se , 4  C o . R e p .  8 6 ;  E n g .  R u l.
Cases.

V o l .  1 0  p . 2 94 .

W im b le d o n ,  e t  a l.  v .  D i x o n , . E n g ,  R u l.40
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Cases.
V o l .  1 0 , p .  1 6 4 .

T a l l o n  v .  H o b o k e n ,  3 1  V r .  2 1 2 .

I  t h i n k  i t  is  q u i t e  c le a r  t h a t  th e  u s e  o f  th e  a l le y -  

w a y  f o r  th e  a c c o m m o d a t io n  o f  t h e  la r g e  b r i c k  

b u i ld in g  w o u ld  n o t  o n ly  b e  a  s u b s ta n t ia l  c h a n g e  

o f  th e  u s e  t o  w h ic h  th e  w a y  h a d  b e e n  p u t  h e r e to -

fo r e ,  b u t  w o u ld  in c re a s e  th e  b u r d e n  o n  th e  p la in -  10 

t i f f ’s  p r o p e r t y  a n d  c h a n g e  i t  t o  th e  i n j u r y  o f  t h a t  

p r o p e r t y ,  a n d  in d e e d ,  as  I  h a v e  s a id  b e fo r e ,  w o u ld  

p r a c t ic a l l y  c o n f is c a te  h is  la n d .

T H E  D I R E C T I O N  O F  A  V E R D I C T  I N  F A -

V O R  O F  T H E  D E F E N D A N T  W A S  E R R O N -

E O U S .

I t  is  w e l l  s e t t le d  t h a t  a  j u r y  s h o u ld  b e  c o n t r o l le d  

i n  i t s  v e r d i c t  b y  a  p e r e m p to r y  in s t r u c t io n  o n ly  

w h e re  th e  te s t im o n y  is  o f  s u c h  a  c o n c lu s iv e  c h a r a c -  ( 
t e r  a s  w o u ld  c o m p e l th e  c o u r t  i n  th e  e x e rc is e  o f  a  

s o u n d  le g a l  d is c r e t io n  t o  s e t a s iu e  a  v e r d ic t ,  i f  o n e  

w e re  r e t u r n e d  i n  o p p o s i t io n  to  s u c h  te s t im o n y .

C r u e  v .  C a ld w e l l ,  23  V r .  2 1 5 , a n d  cases 

c i te d .

T h e r e  h a v e  b e e n  o th e r  d e c is io n s  s in c e  th is ,  b u t  

th e y  a l l  co n f i r m  th e  r u le  as  a b o v e  s ta te d .

I  r e s p e c t f u l l y  s u b m i t  t h a t  th e  le a r n e d  J u s t ic e  

w h o  t r ie d  t h i s  ca se  m is c o n c e iv e d  th e  is s u e s  r a is e d  

b y  th e  p le a d in g s  i n  t h e  ca s e . I  t h i n k  t h a t  h i s  30 

c h a rg e  so  in d ic a te s ,  a n d  i t  w a s  p r o b a b ly  th e  f a u l t  

o f  c o u n s e l i n  n o t  m a k in g  th e  is s u e s  c le a r  i n  h is  a r -

g u m e n ts .  T h e  c o u r t ,  p e r m i t t e d  b o t h  c o u n s e l to  

s u m  u p  a n d  d i d  n o t  d i r e c t  a  v e r d i c t  u n t i l  a f t e r  th e  

j u r y  h a d  h e a r d  w h a t  c o u n s e l h a d  t o  s a y .  S u p p o s e  

t h a t  th e  c a se  h a d  g o n e  t o  th e  j u r y  a n d  th e  j u r y  h a d  

fo u n d  a  v e r d i c t  f o r  th e  p l a i n t i f f ,  w o u ld  i t  b e  c le a r  

t h a t  th e r e  w a s  n o  e v id e n c e  t o  s u p p o r t  t h a t  v e r d i c t !  

W o u ld  n o t  th e  j u r y  h a v e  b e e n  ju s t i f i e d  i n  f i n d in g  

t h a t  th e  d e fe n d a n t ,  w h o  h a d  m a d e  n o  u s e  o f  th e 40
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p l a i n t i f f ’s la n d  w h a te v e r ,  o r  h a d  e v e n ’s o u g h t  t o  

d o  so , in te n d e d  t o  a b a n d o n  a n y  r i g h t s  t h a t  h e  h a d  

w h e n  h e  e re c te d  th e  la r g e  b r i c k  b u i l d i n g ;  i f  t h a t  

q u e s t io n  h a d  b e e n  l e f t  to  th e  j u r y  as  o n e  o f  fa c t?

W o u ld  n o t  th e  j u r y  h a v e  b e e n  j u s t i f i e d  i n  f i n d -

i n g  t h a t  th e r e  h a d  b e e n  n o  a d v e rs e  u s e  o f  t h a t  p a r t  

o f  t h e  w a y  w h ic h  e x te n d e d  o v e r  th e  d e fe n d a n t ’s 

la n d ,  f o r  a  p e r io d  o f  tw e n t y  y e a r s  p r i o r  to  th e  e re c -  
10 t i o n  o f  th e  b r i c k  b u i ld in g ?

I  s u b m i t  t h a t  th e  c o u r t  e r r e d  i n  d i r e c t i n g  th e  

v e r d i c t  b e c a u s e  th e r e  w a s  e v id e n c e  i n  th e  case  

f r o m  w h ic h  th e  j u r y  c o u ld  h a v e  r e a s o n a b ly  c o n -

c lu d e d  t h a t  th e  fa c t s  s o u g h t  to  be  p r o v e n  b y  th e  

p l a i n t i f f  h a d  b e e n  e s ta b l is h e d ,  a n d  t h a t  th e  d e -

fe n c e s  s e t  u p  h a d  n o t  b e e n  e s ta b l is h e d .

I n  c o n c lu s io n  I  c o n te n d  t h a t  u p o n  th e  e v id e n c e  

i n  t h is  case , i t  w o u ld  h a v e  b e e n  p r o p e r  f o r  th e  c o u r t  

t o  r u le  t h a t  th e  c o n s t r u c t io n  a n d  e r e c t io n  o f  th e  
20 la r g e  b r i c k  b u i l d i n g  o n  th e  p a r t  o f  th e  e n t i r e  w a y  

w h ic h  e x te n d e d  o v e r  th e  d e fe n d a n t ’ s la n d  o p e r -

a te d  i n  la w  to  e x t in g u is h  th e  e a s e m e n t o n  th e  

p l a i n t i f f ’s la n d ,  a n d  t h a t  th e  j u r y  s h o u ld  h a v e  

b e e n  in s t r u c t e d  t o  so  f in d ,  w h ic h  w o u ld  m e r e ly  

h a v e  l e t t  th e  a m o u n t  o f  d a m a g e s  f o r  th e  j u r y  to  
a s c e r ta in .

T h e  p l a i n t i f f  i n  e r r o r  i s  w i l l i n g  t o  w a iv e  a n y  

d a m a g e s  o th e r  th a n  m e r e ly  n o m in a l  d a m a g e s , a n d  

w i l l  a s k  t h i s  c o u r t  t o  re v e r s e  th e  ju d g m e n t  o f  th e  

30 S u p r e m e  C o u r t  a n d  t o  m a k e  o r d e r  t h a t  ju d g m e n t  

b e  e n te r e d  f o r  th e  p l a i n t i f f  f o r  n o m in a l  d a m a g e s . 

I t  is  d e s i r a b le  to  e n d  t h is  l i t i g a t i o n ,  a s  th e r e  is  a  

s u i t  p e n d in g  i n  th e  C o u r t  o f  C n a n c e r y ,  w h ic h  d e -

p e n d s  u p o n  th e  r e s u l t  o f  t h i s  s u i t ,  a n d  i f  th e  p la in -

t i f f  i n  e r r o r  is  e n t i t le d  to  s u c c e e d , a  f i n a l  j u d g m e n t  

d i r e c te d  b y  t h is  c o u r t ,  w o u ld  b e  m o r e  b e n e f ic ia l  

to  a l l  p a r t ie s .  R e s p e c t f u l ly  s u b m it te d ,

F R A N K  E .  B R A D N E R  

of counsel w i th  p la in tif f  in error.
40
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Ne w  Je r s e y : s s :
T h e  S ta te  o f  N e w  J e r s e y  tto  th e  

C h ie f  J u s t ic e  a n d  o th e r  J u s t ic e s  

o f  o u r  S u p r e m e  C o u r t  o f  J u d i -

c a tu r e  :

G ree tin g :
F o r a s m u c h  a s  i n  th e  r e c o r d  a n d  p r o c e e d in g s ,  

a n d  a ls o  i n  th e  g i v in g  o f  j u d g m e n t  i n  a  c e r t a in  

a c t io n  i n  o u r  S u p r e m e  C o u r t  o f  ju d ic a t u r e  b e fo r e  

y o u , b e tw e e n  M a x  R a n d ,  p l a i n t i f f ,  a n d  S a m u e l 

A r m m ,  d e fe n d a n t ,  i n  a n  a c t io n  o f  t o r t ,  m a n i f e s t  

e r r o r  h a th  in te r v e n e d  t o  th e  g r e a t  d a m a g e  o f  th e  

s a id  M a x  R a n d ,  as  is  s ta te d ,  a n d  w e  b e in g  w i l l i n g  

t h a t  th e  e r r o r ,  i f  a n y  th e r e  b e , s h o u ld  i n  d u e  m a n -

n e r  be  c o r r e c te d ,  a n d  j u s t  a n d  s p e e d y  ju s t ic e  d o n e  

to  th e  p a r t ie s  a fo r e s a id  i n  t h i s  b e h a l f ,  d o  c o m -

m a n d  y o u  t h a t  i f  j u d g m e n t  b e  th e r e u p o n  g iv e n ,  

th e n  y o u  d i s t i n c t l y  a n d  o p e n ly  s e n d  u n d e r  y o u r  

s e a l th e  r e c o r d  a n d  p r o c e e d in g s  a fo r e s a id ,  w i t h  

a l l  t h in g s  t o u c h in g  th e  s a m e , t o  o u r  ju d g e s  o f  o u r  

C o u r t  o f  E r r o r s  a n d  A p p e a ls  i n  th e  la s t  r e s o r t  i n  

a l l  c a u s e s  a lt T r e n to n ,  o n  th e  t w e n t y - f i r s t  d a y  o f  

J u n e  in s ta n t ,  t o g e th e r  w i t h  t h i s  w r i t ,  t h a t  th e  

r e c o r d  a n d  p r o c e e d in g s  a fo r e s a id  b e in g  in s p e c te d  

w e  m a y  c a u s e  to  b e  f u r t h e r  d o n e  th e r e u p o n  f o r  

c o r r e c t in g  t h a t  e r r o r  w h a t  o f  r i g h t  a n d  a c c o r d in g

to  la w  o u g h t  t o  b e  d o n e .
W itn e s s ,  o u r  C h a n c e l lo r  a n d  P r e s id e n t  J u d g e  

o f  E r r o r s  a n d  A p p e a ls  a t  T r e n l to n  a fo r e s a id ,  th e  

s e c o n d  d a y  o f  J u n e  i n  th e  y e a r  N in e te e n  h u n d r e d  

a n d  s ix .
» S . D .  D ic k in s o n ,

C lerk .

F r a n k  E .  B r a d n e r ,  

A tto rn ey .



2

The answer of the Chief Justice and the other 
Justices of the Supreme Court within named: The 
record and proceedings of the action whereof men-
tion is within made, and all things touching the 
same, I  certify to the court of Errors and Appeals 
in the last resort in all causes within specified, at 
the day and place within named, in a certain 
schedule to this writ annexed as I  am within com-
manded.

William S. Gummere,
Chief Justice .
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P le a s  b e fo r e  th e  J u s t ic e s  o f  tb e  

S u p r e m e  C o u r t  o f  tb e  S ta te  o f  

N e w  J e r s e y ,  o f  tb e  t h i r t y - f i r s t  

d a y  o f  A u g u s t ,  N in e te e n  h u n -

d r e d  a n d  f iv e .

W itness ,
W i l l i a m  S . G u m m e r c ,  E s q . ,  Chief Justice .  
W i l l i a m  R ik e r ,  J r . ,  Clerk.
F r a n k  E .  B r a d n e r ,

A t to r n e y  fo r  P la in tiff .
S a m u e l W .  B e ld e n ,

A tto rn e y  fo r  D efendant.

E ssex  Co u n t y : s s :
S a m u e l A r m m ,  th e  d e fe n d a n t  i n  t h i s  s u i t ,  w a s  

s u m m o n e d  to  a n s w e r  M a x  R a n d ,  th e  p l a i n t i f f  

th e r e in ,  i n  a  p le a  o f  t o r t ,  a n d  th e r e u p o n  th e  p l a in -

t i f f  b y  F r a n k  E .  B r a d n e r ,  h is  a t t o r n e y ,  c o m p la in s :

F o r  t h a t  th e  s a id  d e fe n d a n t  h e r e to fo r e ,  t o  w i t ,  

o n  th e  s e v e n te e n th  d a y  o f  J u n e  i n  th e  y e a r  N in e -

te e n  h u n d r e d  a n d  f iv e ,  a t  N e w a r k  i n  th e  C o u n ty  o f  

E s s e x  a fo r e s a id ,  w i t h  f o r c e  a n d  a r m s  b r o k e  a n d  

e n te re d  i n t o  th e  c lo s e , la n d s  a n d  m e s s u a g e s  o f  th e  

s a id  p l a i n t i f f  b o u n d e d  a n d  d e s c r ib e d  as  f o l l o w s :

A l l  t h a t  c e r t a in  t r a c t  o r  p a r c e l  o f  l a n d  a n d  p r e m -

is e s  h e r e in a f t e r  p a r t i c u l a r l y  d e s c r ib e d ,  l y i n g  a n d  

b e in g  i n  th e  C i t y  o f  N e w a r k  i n  th e  C o u n ty  o f  E s -

s e x  a n d  S ta te  o f  N e w  J e r s e y .  B e g in n in g  a t  a  p o in t  

i n  th e  W e s t e r ly  l in e  o f  B r o o m e  S t r e e t  d is t a n t  

th e r e o n  S o u t h e r ly  tw e n y - f iv e  f e e t  f r o m  th e  i n t e r -

s e c t io n  o f  th e  s a m e  w i t h  th e  S o u t h e r l y  l in e  o f  

M e r c e r  S t r e e t ,  a n d  f r o m  th e n c e  r u n n in g  ( 1 )  N o r t h  

s ix ty - s e v e n  d e g re e s  t h i r t y  m in u te s ,  W e s t  f i f t y -  

s e v e n  f e e t ;  th e n c e  ( 2 )  S o u th  t h i r t y - t w o  d e g re e s  

t h i r t y  m in u te s ,  W e s t  n in e te e n  fe e t  n in e  in c h e s ;
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th e n c e  ( 3 )  S o u th  s ix ty - s e v e n  d e g re e s  t h i r t y  m in -

u te s , E a s t  f i f t y - s e v e n  fe e t  t o  th e  s a id  W e s t e r ly  l in e  

o f  B r o o m e  S t r e e t ;  th e n c e  ( 4 )  N o r t h  t w e n t y - t w o  

d e g re e s  t h i r t y  m in u te s ,  E a s t  n in e te e n  f e e t  n in e  
in c h e s  to  th e  p la c e  o f  b e g in n in g .

A n d  th e n  a n d  ¡ th e re  m a d e  a  g r e a t  n o is e  a n d  d is -

tu r b a n c e  t h e r e in ,  a n d  s ta y e d  a n d  c o n t in u e d  th e r e -

in ,  m a k in g  s u c h  n o is e  a n d  d is tu r b a n c e  f o r  a  lo n g  

s p a c e  o f  t im e ,  to  w i t ,  f o r  th e  s p a c e  o f  s i x  d a y s  th e n  

n e x t  f o l l o w i n g ;  a n d  th e n  a n d  th e r e  fo r c e d  a n d  

b r o k e  o p e n  a n d  to  p ie c e s  a  c e r t a in  d o o r  a n d  g a te  

a n d  lo c k  a n d  h in g e s  o f  a n d  b e lo n g in g  to  t h e  d w e l l -

i n g  h o u s e  o f  th e  s a id  p l a i n t i f f  s i t u a te d  u p o n  s a id  

la n d ,  a n d  o f  g r e a t  v a lu e ,  t o  w i t — o f  th e  v a lu e  o f  
F i f t y  d o l la r s .

B y  m e a n s  o f  w h ic h  s a id  s e v e r a l  p re m is e s ,  h e , 

th e  s a id  p l a i n t i f f  a n d  h is  f a m i l y  w e r e  d u r i n g  a l l  

th e  t im e  a fo r e s a id  n o t  o n l y  g r e a t l y  d is tu r b e d  a n d  

a n n o y e d  i n  th e  p e a c e a b le  p o s s e s s io n  o f  th e  s a id  

la n d s  o f  th e  s a id  p l a i n t i f f ,  b u t  a ls o  h e , th e  s a id  

p l a i n t i f f ,  w a s  d u r i n g  a l l  t h a t  t im e  h in d e r e d  a n d  

p r e v e n te d  f r o m  c a r r y in g  o n  a n d  t r a n s a c t in g  

t h e r e in  h is  l a w f u l  a n d  s e c e s s a ry  a f f a i r s  a n d  b u s i -

n e s s . to  w i t - a t  N e w a r k  i n  th e  C o u n ty  o f  E s s e x  
a fo r e s a id .

A n d  o fcher w r o n g s  to  th e  s a id  p l a i n t i f f  t h e n  a n d  

th e r e  d id  to  th e  d a m a g e  o f  th e  s a id  p l a i n t i f f  O n e  
th o u s a n d  d o l la r s .

A n d  th e r e fo r e ,  h e  b r in g s  h is  s u i t ,  e tc .

A n d  th e  s a id  d e fe n d a n t  b y  S a m i.  W .  B e ld e n ,  

h is  a t t o r n e y ,  c o m e s  a n d  d e fe n d s  th e  w r o n g  a n d  

i n j u r y  w h e n  e tc ., a n d  s a y s  t h a t  h e  is  n o t  g u i l t y  o f  

th e  s a id  s u p p o s e d  t r e s p a s s  a b o v e  l a id  t o  h is  c h a rg e ,
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o r  a n y  o f  e i t h e r  o f  th e m ,  o r  a n y  p a r t  t h e r e o f ,  i n  

m a n n e r  a n d  f o r m  a s  th e  s a id  p l a i n t i f f  h a t h  a b o v e  

c o m p la in e d  a g a in s t  h im ,  a n d  o f  t h i s  th e  s a id  d e -

d e fe n d a n t  p u ts  h im s e l f  u p o n  th e  c o u n t r y ,  e tc .

A n d  f o r  a  f u r t h e r  p le a  i n  t h i s  b e h a l f  b y  le a v e  

o f  th e  C o u r t  f o r  t h i s  p u r p o s e  f i r s t  h a d  a n d  o b -

ta in e d ,  th e  s a id  d e fe n d a n t  s a y s  t h a t  th e  s a id  p l a in -

t i f f  o u g h t  n o t  f u r t h e r  t o  h a v e  o r  m a in t a in  h is  

a fo r e s a id  a c t io n  a g a in s t  h im ,  Ithe  s a id  d e fe n d a n t ,  

b e c a u s e  h e  s a y s  t h a t  h e , th e  s a id  d e fe n d a n t ,  lo n g  

b e fo r e  a n d  a t  th e  s e v e r a l  t im e s  w h e n  & c . w a s  a n d  

s t i l l  is  s e iz e d  i n  h is  d e m e s n e  as  o f  fe e  o f  a n d  m  a  

c e r ta in  c lo s e  c o n t ig u o u s  a n d  n e x t  a d jo in in g  i n  th e  

s a id  c lo s e  w h ic h  & c . a n d  t h a t  h e , th e  s a id  d e fe n d -

a n t ,  a n d  a l l  th o s e  w h o s e  e s ta te  h e  n o w  h a th ,  a n d  

a t  th e  s e v e r a l  t im e s  w h e n  & c ., h a d  o f  a n d  i n  h is ,  

th e  s a id  d e fe n d a n t ’ s, c lo s e  f r o m  t im e  to  t im e  

w h e re o f  th e  m e m o r y  o f  m a n  is  n o t  t o  th e  c o n t r a r y ,  

to  w i t :  f o r  th e  s p a c e  o f  m o r e  t h a n  ¡ t h i r t y  y e a r s  

la s t  p r e c e d in g  th e  is s u a n c e  o f  p ro c e s s  i n  t h i s  a c -

t io n ,  h a v e  h a d  a n d  u s e d  a n d  h a v e  b e e n  a c c u s to m e d  

to  h a v e  a n d  u s e  a n d  o f  r i g h t  o u g h t  t o  h a v e  h a d  a n d  

u s e d  a n d  th e  s a id  d e fe n d a n t  a t  th e  t im e s  w h e n  e tc . 

o f  r i g h t  o u g h t  t o  h a v e  h a d  a n d  u s e d  a n d  s t i l l  o f  

r i g h t  o u g h t  t o  h a v e  a n d  u s e  a  c e r t a in  w a y  f o r  h im -

s e l f  a n d  th e m s e lv e s ,  a n d  h is  a n d  t h e i r  f a m i l ie s ,  

s e rv a n ts ,  te n a n ts  a n d  o c c u p ie r s  o f  h is ,  th e  s a id  d e -

fe n d a n t ’ s c lo s e , t o  p a s s  a n d  re - p a s s  o n  f o o t  f r o m  

a c e r t a in  c o m m o n  h ig h w a y  i n  th e  C i t y  o f  N e w a r k  
in  th e  C o u n ty  o f  E s s e x ,  u n to ,  in t o ,  t h r o u g h ,  o v e r  

a n d  a lo n g  th e  s a id  c lo s e  o f  th e  s a id  p l a i n t i f f  i n  

w h ic h  & c ., u n to  a n d  in t o  th e  s a id  c lo s e  o f  th e  s a id  

d e fe n d a n t  a n d  so  f r o m  th e n c e  b a c k  a g a in  u n to ,  

in to ,  t h r o u g h  a n d  o v e r  a n d  a lo n g  th e  s a id  c lo s e  

o f  th e  s a id  p l a i n t i f f  i n  w h ic h  & c ., u n to  a n d  i n t o
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th e  s a id  c o m m o n  h ig h w a y  a t  a l l  t im e s  o f  th e  y e a r  

a t  h is  a n d  t h e i r  f r e e  w i l l  a n d  p le a s u r e  a s  t o  th e  

s a id  c lo s e  o f  th e  s a id  d e fe n d a n t  w i t h  th e  a p p u r t -

e n a n c e s  b e lo n g in g  a n d  a p p e r t a in in g .  A n d  th ê  s a id  

d e fe n d a n t  b e in g  so  s e iz e d  o f  h is  s a id  c lo s e  a n d  

a ls o  b e in g  i n  p o s s e s s io n  t h e r e o f  a n d  h a v in g  o c c a s -

io n  to  u s e  th e  s a id  w a y  d id  w i t h  h is  f a m i l y ,  s e r -

v a n ts ,  te n a n ts  a n d  o c c u p ie r s  o f  h is ,  s a id  d e fe n d -

a n t ’ s, c lo s e , a t  t h e  s a id  s e v e ra l  t im e s  w h e n  & c ., 

p a s s  a n d  re - p a s s  in ,  b y ,  t h r o u g h  a n d  a lo n g  th e  

s a id  w a y  f r o m  th e  s a id  h ig h w a y  i n t o ,  t h r o u g h  

a n d  a lo n g  th e  s a id  c lo s e  o f  th e  s a id  p l a i n t i f f  i n  

w h ic h  & c . u n to  a n d  i n t o  th e  s a id  c lo s e  n o w  o f  

s a id  d e fe n d a n t  a n d  so  f r o m  th e n c e  b a c k  a g a in  

in ,  b y ,  t h r o u g h  a n d  a lo n g  th e  s a id  w a y  u n to  

a n d  i n t o  th e  s a id  c o m m o n  h ig h w a y  u s in g  th e  s a id  

w a y  th e r e  f o r  t h e  p u r p o s e  a n d  o n  th e  o c c a s io n s  

a fo r e s a id  as  h e  l a w f u l l y  m ig h t  f o r  th e  c a u s e  a fo r e -

s a id ,  a n d  i n  so  d o in g  th e r e  n e c e s s a r i ly  a n d  u n -

a v o id a b ly  r e m o v e d  o b s t r u c t io n s  i n  th e  s a id  w a y ,  

d o in g  o n  th o s e  o c c a s io n s  n o  u n n e c e s s a ry  d a m a g e  

to  th e  s a id  p l a i n t i f f ,  w h ic h  w e r e  th e  s a m e  s u p -

p o s e d  t re s p a s s e s  w h e r e o f  th e  s a id  p l a i n t i f f  h a th  

a b o v e  c o m p la in e d  a g a in s t  h im .

A n d  t h i s  th e  s a id  d e fe n d a n t  is  r e a d y  to  v e r i f y  j 

w h e r e fo r e  h e  p r a y s  j u d g m e n t  i f  th e  s a id  p l a i n t i f f  

o u g h t  (to h a v e  o r  m a in t a in  h is  a fo r e s a id  a c t io n  
a g a in s t  h im  & c. y

A n d  f o r  a  f u r t h e r  p le a  i n  t h i s  b e h a l f  b y  le a v e  

o f  t h e  C o u r t  f o r  t h a t  p u r p o s e  f i r s t  h a d  a n d  o b -

ta in e d ,  s a id  d e fe n d a n t  s a y s  t h a t  th e  s a id  p l a i n t i f f  

o u g h t  n o t  fto  h a v e  o r  m a in t a in  h is  a fo r e s a id  a c t io n  

a g a in s t  h im  b e c a u s e  h e  s a y s ,  t h a t  h e , th e
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s a id  d e fe n d a n t ,  lo n g  b e fo r e  a n d  a t  th e  s a id  s e v -

e r a l  t im e s  w h e n  & c . w a s  a n d  f r o m  th e n c e  h i t h e r t o  

h a s  b e e n  a n d  s t i l l  is  s e iz e d  i n  h is  d e m e n s e  a s  o f  fe e  

o f  a n d  i n  a  c r t a in  c lo s e  s i tu a te  a n d  b e in g  i n  th e  

s a id  C i t y  o f  N e w a r k ,  w h ic h  s a id  c lo s e  im m e d ia te ly  

a d jo in s  th e  c lo s e  o f  th e  s a id  p l a i n t i f f ;  a n d  th e  s a id  

d e fe n d a n t  f u r t h e r  s a y s  t h a t  lo n g  b e fo r e  a n y  o f  

/the s a id  s e v e r a l  t im e s  w h e n  & c ., o n e  J o s e p h  B e ih le r  

w h o  w a s  th e n  s e iz e d  i n  h is  o w n  d e m e s n e  as  o f  fe e , 

o f  th e  s a id  c lo s e  o f  th e  s a id  p l a i n t i f f  as  w e l l  as  o f  

th e  s a id  c lo s e  n o w  o f  th e  s a id  d e fe n d a n t  b y  tw o  

c e r t a in  d e e d s  m a d e  b e tw e e n  th e  s a id  J  o s e p h  B e ih -

le r  as  p a r t y  o f  th e  f i r s t  p a r t  a n d  o n e  W e n d e lo n  

K e e b e l a n d  o n e  J o h n  B e c k  a s  p a r t ie s  o f  th e  sec-

o n d  p a r t  r e s p e c t iv e ly ,  'th e  f o r m e r  o f  w h ic h  b o r e  

d a te  th e  s e v e n te e n th  d a y  o f  M a y ,  O n e  th o u s a n d  

e ig h t  h u n d r e d  a n d  f i f t y - o n e ,  a n d  th e  l a t t e r  o f  w h ic h  

b o re  d a te  th e  t h i r t i e t h  d a y  o f  D e c e m b e r ,  O n e  'th o u -

s a n d  e ig h t  h u n d r e d  a n d  f i f t y - s i x ,  d id  g r a n t  a n d  

c o n v e y  t o  th e m , th e  s a id  W e n d e lo n  K e e b e l  a n d  

J o h n  B e c k , ,  t h e i r  r e s p e c t iv e  h e i r s  a n d  a s s ig n s ,  

p a rc e ls  o f  th e  s a id  c lo s e  n o w  o f  d e fe n d a n t ,  w h ic h  

s a id  p a r c e ls  c o n s t i t u t e  th e  e n t i r e  c lo s e  n o w  o f  s a id  

d e fe n d a n t ,  t o g e t h e r  w i t h  a  c e r t a in  w a y  th r e e  fe e t  

i n  w id t h  e x te n d in g  f r o m  B r o o m e  S t r e e t ,  a  p u b l ic  

h ig h w a y  o f  t h  s a id  C i t y  o f  N e w a r k ,  i n t o ,  t h r o u g h ,  

o v e r  a n d  a lo n g  fthe  s a id  c lo s e  n o w  o f  th e  s a id  p la in -  

t i f f  t h i r t y - n i n e  f e e t  a lo n g  th e  N o r t h e r l y  e n d  o f  

th e  h o u s e  o f  th e  s a id  J o s e p h  B e ih le r  w h ic h  w a s  

e re c te d  a n d  s ta n d in g  o n  h is  c lo s e , n o w  th e  c lo s e  o f  

th e  s a id  p l a i n t i f f ,  a n d  th e n c e  e x te n d in g  S o u th e r ly  

a n d  a t  )the  r e a r  o f  th e  s a id  h o u s e  o f  th e  s a id  J  o s e p h  

B e ih le r  f i f t e e n  fe e t  i n  w id t h  u n to  a n d  i n t o  th e  s a id  

c lo s e  n o w  o f  th e  s a id  d e fe n d a n t ,  a n d  so  b a c k  a g a in  

f r o m  th e  s a id  la s t  m e n t io n e d  c lo s e , in to ,  t h r o u g h ,
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o v e r  a n d  a lo n g  th e  s a id  c lo s e  i n  w h ic h  & c ., u n to  

a n d  i n t o  th e  s a id  p u b l ic  h ig h w a y ,  to  g o , r e t u r n ,  

p a s s  a n d  re - p a s s  o n  f o o t  b y  th e m s e lv e s  a n d  t h e i r  

f a m i l ie s ,  s e r v a n ts  a n d  te n a n ts  i n  a n d  a lo n g  th e  

s a id  la s t  m e n t io n e d  w a y  e v e r y  y e a r  a n d  a l l  t im e s  

o f  th e  y e a r  a t  t h e i r  f r e e  w i l l  a n d  p le a s u r e .

A n d  th e  s a id  d e fe n d a n t  f u r t h e r  s a y s  t h a t  th e  s a id  

W e n d e lo n  K e e b e l  h a v in g  d e p a r te d  t h is  l i f e  i n -

te s ta te ,  th e  s a id  J o s e p h  B e ih le r  w a s  b y  th e  S u r r o -

g a te  o f  th e  s a id  C o u n ty  o f  E s s e x  a p p o in t e d  a d -

m i n is t r a t o r  o f  a l l  a n d  s in g u la r  th e  g o o d s ,  c h a t te ls  

a n d  c r e d i t s  o f  th e  s a id  W e n d e lo n  K e e b e l,  a n d  d id  

b y  a n  o r d e r  o f  th e  O r p h a n ’ s C o u r t  o f  th e  s a id  

C o u n ty  o f  E s s e x  m a d e  o n  th e  t h i r t y - f i r s t  d a y  o f  

A u g u s t .  O n e  th o u s a n d  e ig h t  h u n d r e d  a n d  f i f l t y -  

e ig h t ,  g r a n t  a n d  c o n v e y  th e  p o r t io n  o f  th e  s a id  

c lo s e  n o w  o f  d e fe n d a n t  to g e th e r  w i t h  th e  a p p u r t -

e n a n c e s  a n d  th e  s a id  w a y  a n d  th e  r i g h t  t o  u s e  th e  

s a m e  to  o n e  A u g u s t  L a n g  i n  fe e  s im p le  b y  d e e d  o f  

c o n v e y a n c e  b e a r in g  d a te  th e  f o u r t e e n t h  d a y  o f  

J u n e ,  O n e  th o u s a n d  e ig h t  h u n d r e d  a n d  f i f t y - n i n e ; 

a n d  th e  s a id  A u g u s t  L a n g  b y  d e e d  o f  c o n v e y a n c e  

m a d e  b y  h im  a n d  b e a r in g  d a te  th e  e ig h t  d a y  o f  

A p r i l ,  'O n e  ( th o u s a n d  e ig h t  h u n d r e d  a n d  s i x t y ,  d id  

g r a n t  a n d  c o n v e y  th e  la s t  a fo r e s a id  p o r t io n  o f  th e  

s a id  c lo s e  to g e t h e r  w i t h  th e  a p p u r te n a n c e s  a n d  

th e  s a id  w a y  i n  fe e  s im p le  to  th e  s a id  J o h n  B e c k ;  

a n d  th e  s a id  J o h n  B e c k  b y  d e e d  o f  c o n v e y a n c e  

b e a r in g  d a te  th e  t h i r t i e t h  d a y  o f  D e c e m b e r ,  O n e  

th o u s a n d  e ig h t  h u n d r e d  a n d  n in e ty - o n e ,  d id  g r a n t  

a n d  c o n v e y  th e  e n t i r e  s a id  c lo s e  n o w  o f  d e fe n d a n t  

w i t h  th e  a p p u r te n a n c e s  a n d  s a id  w a y  to  o n e  L in n a  

M e n d e l  i n  fe e  s im p le ;  a n d  th e  s a id  L i n n a  M e n d e l 

b y  d e e d  o f  c o n v e y a n c e  b e a r in g  d a te  th e  f i r s t  d a y
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o f  A u g u s t ,  O n e  th o u s a n d  e ig h t  h u n d r e d  a n d  n in e -

ty - th r e e ,  h e r  h u s b a n d ,  L o u is  M e n d e l  j o in i n g  h e r  

th e r e in ,  d id  g r a n t  a n d  c o n v e y  th e  s a id  c lo s e  n o w  o f  

d e fe n d a n t  to g e t h e r  w i t h  th e  a p p u r te n a n c e s  a n d  

th e  s a id  w a y ,  t o  o n e  I s a a c  F r i e d  i n  fe e  s im p le ;  a n d  

th e  s a id  I s a a c  F r i e d  b y  d e e d  o f  c o n v e y a n c e  b e a r -

in g  d a te  th e  s i x t h  d a y  o f  M a y ,  O n e  th o u s a n d  n in e  

h u n d r e d  a n d  tw o ,  h is  w i f e ,  F l o r a  F r i e d ,  j o in i n g  

h im  th e r e in ,  d id  c o n v e y  th e  s a id  p r e m is e s  w i t h  th e  

a p p u r te n a n c e s  a n d  s a id  w a y ,  t o  th e  s a id  d e fe n d a n t  

i n  fe e  s im p le .  B y  v i r t u e  o f  w h ic h  s a id  g r a n t s  th e  

s a id  d e fe n d a n t  b e fo r e  a n d  a t  th e  s e v e r a l  t im e s  

w h e n  & c . w a s  a n d  s t i l l  is  e n t i t l e d  t o  s u c h  w a y  as  

la s t  a fo r e s a id ,  a n d  th e  s a id ,  d e fe n d a n t  b e in g  so  

s e iz e d  a n d  e n t i t le d  to  s u c h  w a y  as  l a s t  a fo r e s a id ,  

he , th e  s a id  d e fe n d a n t ,  a t  th e  s e v e r a l  t im e s  w h e n  

e tc ., h a v in g  o c c a s io n  t o  u s e  th e  s a id  w a y  d id  w i t h  

h is  s e r v a n ts  a t  th e  s a id  s e v e r a l  t im e s  w h e n  & c . 

g o , n a s s  a n d  re - p a s s  in ,  b y ,  t h r o u g h  a n d  a lo n g  th e  

s a id  w a y  f r o m  th e  s a id  h ig h w a y ,  in t o ,  t h r o u g h ,  

o v e r  a n d  a lo n g  th e  s a id  c lo s e  o f  th e  s a id  p l a i n t i f f ,  

i n  w h ic h  & c . u n to  a n d  in t o  th e  s a id  c lo s e  n o w  o f  

th e  s a id  d e fe n d a n t  a n d  so  f r o m  th e n c e  b a c k  a g a in  

in ,  b y ,  t h r o u g h  a n d  a lo n g  th e  s a id  w a y  u n to  a n d  

in to  th e  s a id  h ig h w a y  u s in g  . th e  s a id  w a y  th e r e ,  

f o r  th e  p u r p o s e  a n d  o n  th e  o c c a s io n s  a fo r e s a id  as  

h e  l a w f u l l y  m ig h t  f o r  th e  c a u s e  a fo r e s a id ,  a n d  in  

so d o in g  th e r e  n e c e s s a r i ly  a n d  u n a v o id a b ly  re -^  

m o v e d  o b s t r u c t io n s  i n  th e  s a id  w a y ,  d o in g  o n  th o s e  

o c c a s io n s  n o  u n n e c e s s a ry  d a m a g e  to  th e  s a id  p l a in -

t i f f ,  w h ic h  w e r e  t h e  s a m e  s u p p o s e d  t re s p a s s e s  

w h e r e o f  th e  s a id  p l a i n t i f f  h a t h  a b o v e  c o m p la in e d  

a g a in s t  h im .

A n d  t h i s  th e  s a id  d e fe n d a n t  is  r e a d y  t o  v e r i f y  »
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w h e r e fo r e  h e  p r a y s  ju d g m e n t  i f  th e  s a id  p l a i n t i f f  

o u g h t  to  h a v e  o r  m a in t a in  h is  a fo r e s a id  a c t io n  

a g a in s t  h im  & c .

A n d  th e  s a id  p l a i n t i f f  a s  t o  th e  s a id  p le a  b y  th e  

s a id  d e fe n d a n t  f i r s t  a b o v e  p le a d e d ,  w h e r o f  h e  p u ts  

h im s e l f  u p o n  th e  c o u n t r y  d o e s  th e  l ik e .

A n d  th e  s a id  p l a i n t i f f  a s  t o  th e  s a id  p le a  o f  th e  

s a id  d e fe n d a n t  b y  h im  s e c o n d ly  a b o v e  p le a d e d  

s a y s  t h a t  h e  b y  re a s o n  o f  a n y t h in g  b y  th e  d e fe n d -

a n t  i n  t h a t  p le a  a lle g e d ,  o u g h t  n o t  to  b e  b a r r e d  

f r o m  h a v in g  a n d  m a in t a in in g  h is  a fo r e s a id  a c t io n  

t h e r e o f  a g a in s t  h i m : B e c a u s e  h e  s a y s  t h a t  th e  d e -

f e n d a n t  a n d  th o s e  w h o s e  e s ta te  h e  n o w  h a s  i n  th e  

s a id  c e r t a in  c lo s e  c o n t ig u o u s  t o  a n d  a d jo in in g  th e  

s a id  c lo s e  o f  th e  s a id  p l a i n t i f f ,  i n  t h a t  p le a  m e n -

t io n e d ,  f o r  th e  t im e  b e in g ,  f o r  t h e  s p a c e  o f  m o r e  

th a n  t h i r t y  y e a r s  n e x t  b e fo r e  th e  s a id  s e v e r a l  

t im e s  w h e n  e tc ., o r  n e x t  b e fo r e  th e  c o m m e n c e -

m e n t  o f  t h i s  s u i t ,  w i t h o u t  i n t e r r u p t i o n ,  h a v e  n o t  

h a d  o r  u s e d , n o r  h a v e  b e e n  a c c u s to m e d  to  h a v e  o r  

u s e , n o r  o u g h t  th e  d e fe n d a n t  a t  th e  s a id  s e v e ra l  

t im e s  w h e n  e tc ., t o  h a v e  h a d  o r  u s e d , n o r  o u g h t  h e  

s t i l l  o f  r i g h t  t o  h a v e  o r  u s e  a  w a y  f o r  h im s e l f  a n d  

th e m s e lv e s ,  o r  h is  o r  t h e i r  f a m i l ie s ,  s e r v a n ts ,  te n -

a n ts  o r  o c c u p ie r s  o f  th e  s a id  d e fe n d a n t ’ s c lo s e  to  

p a s s  a n d  re -p a s s  o n  f o o t  f r o m  a  c e r t a in  c o m m o n  

h ig h w a y  i n  th e  C i t y  o f  N e w a r k  a n d  C o u n ty  o f  E s -

s e x , u n to ,  i n t o ,  t h r o u g h ,  o v e r  o r  a lo n g  th e  s a id  

c lo s e  o f  th e  s a id  p l a i n t i f f  i n  w h ic h  e tc ., u n to  o r  

i n t o  th e  s a id  c lo s e  o f  th e  s a id  d e fe n d a n t  n o r  f r o m  

th e n c e  b a c k  a g a in  u n to ,  i n t o ,  t h r o u g h ,  o r  o v e r  o r  

a lo n g  th e  s a id  c lo s e  o f  th e  s a id  p l a i n t i f f  i n  w h ic h  

e tc ., u n to  o r  i n t o  th e  s a id  c o m m o n  h ig h w a y
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a t  a l l  t im e s  o f  t l i e  y e a r  a s  t o  th e  s a id  c lo s e  o f  th e  

s a id  d e fe n d a n t  w i t h  th e  a p p u r te n a n c e s  b e lo n g in g  

a n d  a p p e r t a in in g  i n  m a n n e r ,  a n d  f o r m  a s  th e  s a id  

d e fe n d a n t  h a s  a b o v e  i n  h is  s a id  s e c o n d  p le a  i n  t h a t  

b e h a lf  a l le g e d ,  a n d  t h i s  h e , th e  $ a id  p l a i n t i f f ,  

p r a y s  m a y  b e  i n q u i r e d  o f  b y  th e  c o u n t r y ,  e tc .

A n d  th e  s a id  p l a i n t i f f  a s  t o  th e  s a id  p le a  o f  

th e  s a id  d e fe n d a n t  b y  h im  t h i r d l y  a b o v e  p le a d e d  

s a y s :  T h a t  h e  b y  re a s o n  o f  a n y t h in g  b y  th e  d e -

fe n d a n t  i n  t h a t  p le a  a l le g e d  o u g h t  n o t  to  b e  b a r r e d  

f r o m  h a v in g  a n d  m a in t a in in g  h is  a fo r e s a id  a c t io n  

th e r e o f  a g a in s t  h i m : B e c a u s e  h e  s a y s  t h a t  th e  s a id  

d e fe n d a n t  b e fo r e  th e  s a id  t im e  w h e n  e tc ., t o  w it .  

o n  o r  a b o u t  th e  f i r s t  d a y  o f  J u l y ,  i n  th e  y e a r  N in e -

te e n  h u n d r e d  a n d  th r e e ,  a t  N e w a r k  i n  th e  C o u n ty  

o f  E s s e x  a fo r e s a id ,  c o n s t r u c te d  a n d  e re c te d  a  p e r -

m a n e n t  b r i c k  b u i ld i n g  u p o n  th e  s a id  c lo s e  o f  th e  

s a id  d e fe n d a n t  w h ic h  is  c o n t ig u o u s  to  a n d  a d jo in -

in g  th e  s a id  c lo s e , o f  th e  s a id  p l a i n t i f f ,  a n d  w h ic h  

s a id  b u i ld in g  c o m p le te ly  c o v e rs  th e  s a id  c lo s e  a n d  

c o m p le te ly  c o v e rs  o v e r  ¡the s a id  a l le g e d  w a y  o f  

f i f t e e n  fe e t  i n  w id t h ,  e x te n d in g  S o u t h e r ly  f r o m  th e  

c lo s e  o f  th e  s a id  p l a i n t i f f  u n to  a n d  in t o  th e  s a id  

c lo s e  n o w  o f  th e  s a id  d e fe n d a n t ,  w h ic h  s a id  w a y  is  

a p a r t  o f  th e  w a y  m e n t io n e d  i n  th e  s a id  t h i r d  p le a  

o f  th e  s a id  d e fe n d a n t  : a n d  c o n s t r u c te d  a n d  e r e c t -

ed  s a id  b r i c k  b u i ld in g  w i t h  th e  i n t e n t  to  e x t in g u is h  

a n d  a b a n d o n  th e  s a id  r i g h t  o f  w a y  m e n t io n e d  a n d  

s e t f o r t h  i n  th e  s a id  p le a  o f  th e  s a id  d e fe n d a n t ;  

w i t h o u t  t h is ,  t h a t  lo n g  b e fo r e  a n y  o f  t h e  s a id  s e v -

e r a l  t im e s  w h e n  e tc ., J o s e p h  B e ih le r  d id  g r a n t  

a n d  c o n v e y - u n to  A V e n d e lo n  K e e b e l a n d  J o h n  B e c k  

a  c e r t a in  w a y  th r e e  fe e t  i n  w id t h  f r o m  B r o o m e
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S t r e e t ,  a  p u b l ic  h ig h w a y  o f  Ith e  C i t y  o f  N e w a r k ,  

i n t o ,  t h r o u g h  o r  a lo n g  th e  s a id  c lo s e  o f  th e  s a id  

p l a i n t i f f  t h i r t y - n i n e  f e e t  a lo n g  th e  N o r t h e r l y  e n d  

o f  th e  h o u s e  o f  th e  s a id  J o s e p h  B e ih le r ,  w h ic h  w a s  

th e n  e re c te d  a n d  s ta n d in g  o n  h is  c lo s e , n o w  th e  

c lo s e  o f  th e  s a id  p l a i n t i f f ,  o r  th e n c e  e x te n d in g  

S o u t h e r l y  a n d  a t  th e  r e a r  o f  th e  s a id  h o u s e  f i f t e e n  

f e e t  i n  w id t h  u n t o  a n d  i n t o  th e  s a id  c lo s e  n o w  o f  

th e  s a id  d e fe n d a n t ,  o r  so  b a c k  a g a in  f r o m  th e  s a id  

la s t  m e n t io n e d  c lo s e , in to ,  t h r o u g h ,  o v e r  o r  a lo n g  

th e  s a id  c lo s e  i n  w h ic h  e tc ., u n to  o r  i n t o  th e  s a id  

p u b l ic  h ig h w a y  t o  g o , r e t u r n ,  p a s s  o r  re p a s s  o n  

f o o t  b y  th e m s e lv e s  o r  t h e i r  f a m i l ie s ,  s e r v a n ts  a n d  

te n a n ts  i n  o r  a lo n g  s a id  la s t  m e n t io n e d  w a y ,  e v e r y  

y e a r  o r  a l l  t im e s  o f  th e  y e a r  a t  t h e i r  f r e e  w i l l  o r  

p le a s u r e ; o r  t h a t  th e  s a id  d e fe n d a n t  d id  b y  v i r t u e  

o f  th e  s a id  s e v e r a l  g r a n t s  m e n t io n e d  a n d  s e t f o r t h  

i n  h is  s a id  p le a  b e fo r e  a n d  a t  t h e  s e v e r a l  t im e s  

w h e n  e tc ., b e c o m e  o r  is  s t i l l  e n t i t l e d  t o  s u c h  w a y  

a s  la s t  a fo r e s a id ,  i n  m a n n e r  a n d  f o r m  as  th e  s a id  

d e fe n d a n t  h a s  i n  h is  s a id  la s t  m e n t io n e d  p le a  a l -

le g e d , a n d  t h is  th e  s a id  p l a i n t i f f  is  r e a d y  to  v e r i f y .

W h e r e f o r e  h e  p r a y s  ju d g m e n t  a n d  h is  d a m a g e s  

b y  h im  s u s ta in e d ,  b y  r e a s o n  o f  th e  s a id  t r e s p a s s e s  

i n  th e  i n t r o d u c t o r y  p a r t  o f  t h a t  p le a  m e n t io n e d ,  to  

b e  a d ju d g e d  to  h im ,  e tc .

A n d  th e  s a id  d e fe n d a n t  as  to  th e  s a id  r e p l ic a -

t i o n  o f  th e  s a id  p l a i n t i f f  t o  th e  s a id  s e c o n d  p le a  o f  

th e  s a id  d e fe n d a n t  a n d  w h ic h  th e  s a id  p l a i n t i f f  

h a s  p r a y e d  m a y  b e  i n q u i r e d  o f  b y  th e  c o u n t r y  d o e s  
th e  l ik e .

A n d  th e  s a id  d e fe n d a n t  a s  to  th e  s a id  r e p l ic a t io n  

o f  t h e  s a id  p l a i n t i f f  t o  th e  s a id  t h i r d  p le a  o f  th e  

s a id  d e fe n d a n t  s a y s  t h a t  th e  s a id  p l a i n t i f f  o u g h t
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n o t  b y  r e a s o n  o f  a n y t h in g  i n  t h a t  r e p l ic a t io n  a b o v e  

a l le g e d  t o  h a v e  o r  m a in t a in  h is  a fo r e s a id  a c t io n  

a g a in s t  th e  s a id  d e fe n d a n t  i n  re s p e c t  o f  th e  s a id  

tre s p a s s e s  i n  th e  i n t r o d u c t o r y  p a r t  o f  th e  s a id  

t h i r d  p le a  a n d  i n  th e  s a id  d e c la r a t io n  m e n t io n e d ,  

b e ca u se  h e  s a y s  t h a t  h e , th e  s a id  d e fe n d a n t ,  d id  

n o t  b e fo r e  ¡the  t im e  w h e n  & c ., t o  w i t ,  o n  o r  a b o u t  

th e  f i r s t  d a y  o f  J u l y ,  i n  th e  y e a r  O n e  th o u s a n d  

n in e  h u n d r e d  a n d  th r e e ,  o r  a t  a n y  o th e r  t im e  a t  

N e w a r k  i n  th e  C o u n ty  o f  E s s e x  a fo r e s a id ,  c o n -

s t r u c t  a n d  e r e c t  a  p e r m a n e n t  b r i c k  b u i ld i n g  u p o n  

th e  c lo s e  o f  t h e  s a id  d e fe n d a n t  w h e re a s  a n d  w h e n  

a v e r r e d  i n  th e  s a id  r e p l ic a t io n  l a s t  a b o v e  r e f e r r e d  

to  o r  o th e r w is e ,  w i t h  in t e n t  t o  e x t in g u is h  a n d  a b a n -

d o n  t h e  s a id  r i g h t  o f  w a y  m e n t io n e d  a n d  s e t f o r t h  

i n  th e  s a id  t h i r d  p le a  o f  th e  s a id  d e fe n d a n t ,  a n d  o f  

t h is  h e  p u ts  h im s e l f  u p o n  th e  c o u n t r y .

A n d  th e  s a id  d e fe n d a n t  a s  to  th e  s a id  r e p l ic a t io n  

o f  th e  s a id  p l a i n t i f f  »to th e  s a id  t h i r d  p le a  o f  th e  

s a id  d e fe n d a n t  f u r t h e r  s a y s  t h a t  th e  s a id  p l a i n t i f f  

o u g h t  n o t  b y  re a s o n  o f  a n y t h in g  b y  h im  i n  t h a t  r e -

p l i c a t io n  a b o v e  a l le g e d  to  h a v e  o r  m a in l t a in  i n  h is  

a fo r e s a id  a c t io n  a g a in s t  th e  s a id  d e fe n d a n t  m  r e -

s p e c t o f  th e  s a id  s u p p o s e d  t re s p a s s e s  i n  th e  i n t r o -

d u c to r y - p a r t  o f  th e  s a id  p le a  a n d  i n  th e  s a id  d e c la r -

a t io n  m e n t io n e d  b e c a u s e  h e  s a y s  t h a t  f o r  m o r e  th a n  

t w e n ty  y e a r s  p r i o r  to  th e  c o n s t r u c t io n  a n d  e r e c t io n  

o f  th e  s a id  b r i c k  b u i ld i n g  i n  t h a t  s a id  r e p l ic a t io n  

m e n t io n e d  a n d  s e t f o r t h  t h a t  p a r t  .o f th e  w a y  m e n -

t io n e d  e x te n d in g  S o u t h e r l y  f r o m  th e  c lo s e  o f  th e  

s a id  p l a i n t i f f  u n to  a n d  i n t o  th e  s a id  c lo s e  n o w  o f  th e  

s a id  d e fe n d a n t  h a d  n o ft b e e n  u s e d  b u t  h a d  b e e n  

a b a n d o n e d  b y  a l l  p e r s o n s  t h e r e to f o r e  c la im in g  

r i g h t  t o  u s e  th e  s a m e , a n d  f o r  t h a t  p e r io d  h a d  b e e n  

c lo s d  u p  a n d  e x t in g u is h e d ,  b u t  th e  s a id  d e fe n d a n t
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a n d  a l l  th o s e  w h o s e  e s ta te  h e  n o w  h a s ,  a t  th e  s a m e  

t im e  a n d  u n in t e r r u p t e d ly  d u r i n g  th e  s a m e  p e r io d  

h a v e  h a d  a n d  u s e d  th e  s a id  w a y  p a r t i c u l a r l y  m e n -

t io n e d  a n d  s e t o u t  i n  th e  s a id  t h i r d  p le a  u n to  th e  

s a id  c lo s e  n o w  o f  th e  s a id  d e fe n d a n t .

A n d  t h is  th e  s a id  d e fe n d a n t  is  r e a d y  t o  v e r i f y ;  

w h e r e fo r e  h e  p r a y s  ju d g m e n t  i f  th e  s a id  p l a i n t i f f  

o u g h t  t o  h a v e  o r  m a in t a in  h is  a fo r e s a id  a c t io n  
a g a in s t  h im  & e .

A n d  th e  s a id  d e fe n d a n t  as  t o  th e  s a id  r e p l ic a t io n  

o f  th e  s a id  p l a i n t i f f  t o  th e  s a id  t h i r d  p le a  o f  th e  

s a id  d e fe n d a n t  f u r t h e r  s a y s  th a lt  th e  s a id  p l a i n t i f f  

o u g h t  n o t  b y  r e a s o n  o f  a n y t h in g  b y  h im  i n  t h a t  r e -

p l i c a t io n  a b o v e  a l le g e d  to  h a v e  o r  m a in t a in  h is  

a fo r e s a id  a c t io n  a g a in s t  th e  s a id  d e fe n d a n t  i n  r e -

s p e c t  o f  th e  s a id  s u p p o s e d  tre s p a s s e s  i n  th e  i n t r o -

d u c t o r y  p a r t  o f  t h e  s a id  p le a  a n d  i n  th e  s a id  d e -

c la r a t i o n  m e n t io n e d  b e c a u s e  h e  s a y s  t h a t  f o r  m o r e  

t h a n  t w e n t y  y e a r s  p r i o r  to  th e  c o n s t r u c t io n  a n d  

e r e c t io n  o f  th e  s a id  b r i c k  b u i ld i n g  i n  t h a t  s a id  r e -

p l i c a t io n  m e n t io n e d  a n d  s e t f o r t h ,  th e  s a id  d e fe n d -

a n t  a n d  th o s e  w h o s e  e s ta te  h e  n o w  h a s  a n d  a t  th e  

s e v e r a l  t im e s  w h e n  e tc ., h a v e  h a d  a n d  e n jo y e d  

a c tu a l ,  e x c lu s iv e ,  u n in t e r r u p t e d ,  h o s t i le  a n d  a d -

v e rs e  p o s s e s s io n  o f  t h a t  p a r t  o f  th e  w a y  m e n t io n e d  

i n  t h a t  r e p l ic a t io n  e x te n d in g  S o u t h e r l y  f r o m  th e  

c lo s e  o f  th e .  s a id  p l a i n t i f f  u n to  a n d  i n t o  th e  s a id  

c lo s e  n o w  o f  th e  s a id  d e fe n d a n t ,  a n d  a t  th e  s a m e  

t im e  a n d  u n in t e r r u p t e d ly  d u r i n g  th e  s a m e  p e r io d  

h a v e  h a d  a n d  u s e d  th e  s a id  w a y  p a r t i c u l a r l y  m e n -

t io n e d  a n d  s e t o u t  i n  fthe  s a id  t h i r d  p le a  u n to  th e  

s a id  c lo s e  n o w  o f  th e  s a id  d e fe n d a n t .

A n d  t h is  th e  s a id  d e fe n d a n t  is  r e a d y  t o  v e r i f y ; 

w h e r e fo r e  h e  p r a y s  ju d g m e n t  i f  th e  s a id  p l a i n t i f f  

o u g h t  t o  h a v e  o r  m a in t a in  h is  a fo r e s a id  a d t io n  
a g a in s t  h im  & c .
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A n d  th e  s a id  p l a i n t i f f  a s  to  th e  s a id  r e jo in d e r  

o f  th e  s a id  d e fe n d a n t  f i r s t  a b o v e  p le a d e d  w h e r e o f  

th e  s a id  d e fe n d a n t  p n ts  h im s e l f  u p o n  th e  c o u n t r y ,  

e tc ., d o e s  th e  l ik e .

A n d  th e  s a id  p l a i n t i f f  as  to  th e  s a id  r e jo in d e r  

o f  th e  s a id  d e fe n d a n t  s e c o n d ly  a b o v e  p le a d e d  s a y s  

t h a t  h e  b y  re a s o n  o f  a n y t h in g  b y  th e  s a id  d e fe n d -

a n t  i n  t h a t  r e jo in d e r  a l le g e d  o u g h t  n o t  t o  h e  b a r r e d  

f r o m  h a v in g  h is  a fo r e s a id  a c t io n  t h e r e o f  a g a in s t  

th e  s a id  d e fe n d a n t ,  b e c a u s e  h e  s a y s  t h a t  th e  s a id  

w a y  p a r t i c u l a r l y  m e n t io n e d  a n d  s e t  o u t  i n  th e  s a id  

t h i r d  p le a ,  u n to  th e  s a id  c lo s e  o f  th e  s a id  d e fe n d -

a n t ,  h a d  n o t  b e e n  f o r  th e  p e r io d  o f  t w e n t y  y e a r s  

p r i o r  to  th e  c o n s t r u c t io n  a n d  e r e c t io n  o f  th e  s a id  

b r i c k  b u i l d i n g  a n d  u n i n t e r r u p t e d l y  u s e d  b y  th e  

s a id  d e fe n d a n t  a n d  th o s e  w h o s e  e s ta te  h e  n o w  h a s  f  
a n d  t h is  th e  s a id  p l a i n t i f f  p r a y s  m a y  b e  i n q u i r e d  

o f  b y  th e  c o u n t r y .

A n d  th e  s a id  p l a i n t i f f  as  t o  th e  s a id  r e jo in d e r  o f  

th e  s a id  d e fe n d a n t  b y  th e  s a id  d e fe n d a n t  t h i r d l y  

a b o v e  p le a d e d ,  s a y s  t h a t  h e  b y  re a s o n  o f  a n y t h in g  

b y  th e  s a id  d e fe n d a n t  i n  t h a t  r e jo in d e r  a l le g e d  

o u g h t  n o t  to  b e  b a r r e d  f r o m  h a v in g  o r  m a in t a in in g  

h is  a fo r e s a id  a c t io n  t h e r e o f  a g a in s t  h im ,  th e  s a id  

d e fe n d a n t ,  b e c a u s e  h e  s a y s  t h a t  th e  s a id  d e fe n d a n t  

a n d  th o s e  w h o s e  e s ta te  h e  n o w  h a s  h a v e  n o t  f o r  

m o r e  th a n  t w e n t y  y e a r s  p r i o r  t o  th e  c o n s t r u c t io n  

a n d  e r e c t io n  o f  th e  s a id  b r i c k  b u i ld i n g  h a d  a n d  e n -

jo y e d  a c tu a l ,  e x c lu s iv e ,  u n in t e r r u p t e d ,  h o s t i le  a n d  

a d v e rs e  p o s s e s s io n  o f  t h a t  p a r t  o f  th e  w a y  m e n -

t io n e d  i n  th e  r e p l ic a t io n  o f  s a id  p l a i n t i f f  t o  th e  

t h i r d  p le a  o f  s a id  d e fe n d a n t ,  e x te n d in g  S o u th e r ly  

f r o m  th e  c lo s e  o f  th e  p l a i n t i f f  u n to  a n d  in t o  th e  

s a id  c lo s e  n o w  o f  th e  s a id  d e f e n d a n t ; a n d  h a v e  n o t  

a t  th e  s a m e  t im e  a n d  u n in t e r r u p t e d ly  d u r in g  th e
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s a m e  p e r io d  h a d  a n d  u s e d  th e  s a id  w a y  p a r t i c u l a r -

l y  m e n t io n e d  a n d  s e t o u t  i n  th e  s a id  t h i r d  p le a  o f  

th e  s a id  d e fe n d a n t  u n to  th e  s a id  c lo s e  n o w  o f  th e  

s a id  d e fe n d a n t ;  a n d  t h is  th e  s a id  p l a i n t i f f  p r a y s  

m a y  b e  i n q u i r e d  o f  b y  th e  c o u n t r y ,  e tc .

A f t e r w a r d s ,  t h a t  is  t o  s a y ,  o n  th e  t w e n t y - f i f t h  

d a y  o f  A p r i l ,  i n  th e  y e a r  o f  o u r  L o r d ,  O n e  th o u -

s a n d  n in e  h u n d r e d  a n d  s ix ,  a t  a  C i r c u i t  C o u r t  h e ld  

a t  N e w a r k  i n  a n d  f o r  th e  C o u n ty  o f  E s s e x  b e fo r e  

th e  H o n o r a b le  W i l l i a m  S . G u m m e re ,  o n e  o f  th e  

J u s t ic e s  o f  t h e  S u p r e m e  C o u r t  o f  J u d ic a t u r e  o f  th e  

S ta te  o f  N e w ' 'J e r s e y ,  a c c o r d in g  to  th e  f o r m  o f  

th e  s ta tu te  i n  s u c h  c a s e  m a d e  a n d  p r o v id e d ,  c o m e  

as  w e l l  th e  w i t h in  n a m e d  M a x  R a n d  a s  th e  w i t h in  

n a m e d  S a m u e l A r m m ,  b y  t h e i r  a t t o r n e y s  w i t h in  

n a m e d , a n d  th e  j u r o r s  o f  th e  j u r y  b e in g  s u m m o n e d  

to  t r y  th e  s a id  is s u e  a ls o  c o m e , w h o  to  t r y  th e  t r u t h  

o f  th e  m a t te r s  w i t h i n  c o n ta in e d ,  b e in g  e le c te d , 

t r i e d  a n d  d u l y  s w o r n ,  s a y  u p o n  t h e i r  o a th  t h a t  th e  

s a id  S a m u e l A r m m  is  n o t  g u i l t y  o f  th e  t r e s p a s s e s  

a b o v e  l a id  to  h is  c h a r g e ,  o r  a n y  o f  th e m , i n  m a n -

n e r  a n d  f o r m  a s  th e  s a id  M a x  R a n d  h a th  th e r e o f  

c o m p la in e d  a g a in s t  h im .

T h e r e fo r e  i t  is  c o n s id e r e d  t h a t  th e  s a id  M a x  R a n d  

ta k e  n o t h in g  b y  h is  s a id  w r i t  a n d  t h a t  th e  s a id  

S a m u e l A r m m  d o  g o  t h e r e o f  w i t h o u t  d a y  & c . A n d  

i t  is  f u r t h e r  c o n s id e r e d  b y  th e  C o u r t  h e r e  t h a t  th e  

s a id  S a m u e l A r m m  d o  r e c o v e r  a g a in s t  th e  s a id  

M a x  R a n d  th e  s u m  o f

f o r  h is  c o s ts  a n d  c h a rg e s  b y  h im  a b o u t  h is  d e fe n s e  

i n  t h is  b e h a l f  l a i d  o u t  a n d  e x p e n d e d  b y  th e  C o u r t  

n o w  h e r e  a d ju d g e d  to  th e  s a id  S a m u e l A r m m  a n d  

w i t h  h is  a s s e n t a n d  a c c o r d in g  to  th e  f o r m  o f  th e  

s ta tu te  i n  s u c h  c a s e  m a d e  a n d  p r o v id e d  a n d  t h a t  

th e  s a id  S a m u e l A r m m  h a v e  e x e c u t io n  t h e r e o f  & c.
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N E W  J E R S E Y  S U P R E M E  C O U R T .

M a x  R a n d

v s . M n  T o r t .

S a m u e l  A r m m .
___________________ ______________ J 10

B ill o f E xception s.

T r a n s c r ip t  o f  s h o r th a n d  n o te s  in  te s t im o n y  ta k e n  

in  th e  a b o v e  s ta te d  c a u se , u p o n  th e  t r i a l  th e r e o f ,  a t  

th e  C o u r t  H o u s e , N e w a r k ,  N .  J . ,  A p r i l  2 1 , 1 906 .

B e fo re — H o n .  W i l l i a m  S. G u m m e r e , C h ie f  J u s t ic e ,  

a n d  a  j u r y .

F r a n k  E . B r a d n e r  f o r  th e  P la i n t i f f .  go
S a m u e l  W . B e l d o n  f o r  th e  D e fe n d a n t .

M r .  B r a d n e r  o p e n e d  f o r  th e  p l a in t i f f .

H E R M A N  D .  L E H L B A C H ,  s w o r n  f o r  th e  p la in -

t i f f .

D ir e c t - e x a m in a t io n  b y  M r .  B r a d n e r :

Q . W h a t  is  y o u r  o c c u p a t io n ?  A .  S u rv e y o r .

Q . I n  th e  C i t y  o f  N e w a r k ?  A .  Y e s , s i r .
Q . D id  y o u  e v e r  m a k e  a  s u rv e y  o f  th e  p r o p e r t y  

N o . 51  B ro o m e  S t r e e t?  A .  I  d id .
Q . F o r  w h o m ?  A .  F o r  G u i ld ,  L u m  &  T a m b ly n ,

la w y e rs .
Q . I  s h o w  y o u  a  p a p e r  w h ic h  p u r p o r t s  to  be  a 

d ia g r a m  o f  t h a t  p r o p e r t y ,  d o  y o u  re c o g n iz e  i t ?  A .

I  do .
Q . W h o  m a d e  i t ?  A .  I  m a d e  i t .  I  m a d e  t h a t  as 

th e  r e s u l t  o f  th e  s u rv e y .
Q . Y o u  m a d e  th e  a c tu a l  s u r v e y  y o u r s e l f?  A .  I  4 0  

d id .
Q . D o  y o u  r e c a l l ,  M r .  L e h lb a c h ,  w h e th e r  th e re
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w e re  a n y  fe n c e s  o n  t h a t  p r o p e r t y ?  A .  T h e re  w e re  
fe n c e s .

Q . W a s  th e r e  a  fe n c e  o n  th e  s o u th  s id e  o f  th e  

R a n d  lo t ?  A .  T h e re  w a s  a  fe n c e  in  c o n t in u a t io n  

o f  th e  s o u th  s id e  o f  th e  R a n d  h o u se .

Q . A n d  h o w  f a r  d id  t h a t  fe n c e  e x te n d ?  A .  F r o m  

th e  s o u th w e s t  c o r n e r  o f  th e  h o u s e  t o  th e  r e a r  l in e  
o f  th e  lo t .

Q . D o  y o u  r e c a l l  w h e th e r  th e r e  w a s  a n y  g a te  

to  th e  a l le y w a y  t h a t  a p p e a rs  o n  th e  d ia g r a m ?  A .  
I  d o n ’ t  re c a l l*

C r o s s -e x a m in a t io n  b y  M r .  B e ld o n :

Q . W h e n  d id  y o u  m a k e  th e  s u rv e y ?  A .  M a r c h  
3 , 1 9 0 2 .

Q . I s  i t  y o u r  c u s to m  in  m a k in g  s u rv e y s ,  a n d  m a p s  

th e r e f r o m ,  to  n o te  th e  fe n c e s  a n d  g a te s ?  A .  Y e s .

■ • Q . W h a t  w a s  th e  c h a r a c te r  o f  th e  fe n c e  to  w h ic h  

y o u  r e fe r ,  o n  th e  s o u th  s id e  o f  th e  l o t  y o u  s u rv e y e d ?  

A .  M y  r e c o l le c t io n  is  t h a t  i t  w a s  a  p o s t  a n d  b o a rd  
fe n c e .

Q . D id  th e  h o a rd s  r u n  v e r t i c a l l y  o r  h o r iz o n ta l ly ?  
A .  H o r iz o n t a l l y .

S a id  d ia g r a m  o f fe re d  i n  e v id e n c e  a n d  

m a r k e d  E x h ib i t  P I .

30

M A X  R A N D ,  s w o r n  f o r  th e  p l a i n t i f f : 

D ir e c t - e x a m in a t io n  b y  M r .  B r a d n e r :

Q . Y o u  a re  th e  p l a i n t i f f  i n  t h is  s u i t?  A .  Y e s , s i r .

Q . W h e r e  d o  y o u  l iv e ?  A .  51  B ro o m e  S tre e t .

Q . H o w  lo n g  h a v e  y o u  l iv e d  th e r e ?  A .  F o u r  
y e a rs .

Q . D o  y o u  o w n  th e  p r o p e r t y ?  A .  Y e s , s i r .

4 0  Q . F r o m  w h o m  d id  y o u  b u y  i t ?  A .  I  b o u g h t  

f r o m  S u s s k in d .

Q . W h a t  is  t h a t  p a p e r  I  s h o w  y o u ?  A .  T h a t  is  

a  b o n d .
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Q . W e l l ,  lo o k  a t  i t  a n d  re a d . A .  W e l l ,  1 c a n  t  

re a d  i t .
Q . Y o u  d o n ’ t  k n o w  w h a t  i t  is ?  A .  N o , I  c a n ’ t  

re a d  i t ;  I  c a n  s ig n  m y  n a m e , t h a t  is  a l l .

M r .  B e ld o n : W h a t  is  i t ?
M r .  B r a d n e r : I t  is  a  d e e d  o f  c o n v e y a n c e  

f r o m  S u s s k in d  to  B a n d  d a te d  M a r c h  2 4 ,

1 9 0 2 , m a d e  b y  L o u is  S u s s k in d ,  u n m a r r ie d ,  t o  1 0  

M a x  R a n d ,  a n d  d e s c r ib e s  th e  p r o p e r t y  m e n -

t io n e d  in  th e  d e c la r a t io n .  I  o f f e r  i t  i n  e v i -

d e n ce .
S a id  d e e d  m a r k e d  E x h ib i t  P 2 .

Q . Y o u  g o t  a  d e e d  f r o m  M r .  S u s s k in d ,  d id n ’t  

y o u ?  A .  Y e s , s i r .
Q . A n d  p u t  i t  o n  r e c o r d ?  A .  Y"es, s i r .
Q . D id  y o u  s a y  w h a t  t im e  y o u  g o t  th e  p r o p e r t y ?  ^  

W h e n  d id  y o u  b u y  i t ?  A .  W h e n  I  b o u g h t  th e  

p r o p e r ty ?
Q . Y e s . A .  I t  w a s  i n  M a r c h ,  I  c a n ’t  re m e m b e r  

th e  d a y  e x a c t ly .
Q . W h a t  y e a r?  A .  F o u r  y e a rs  a g o , 1 902 .

Q . D id  y o u  m o v e  in  th e  h o u s e  r i g h t  a w a y ?  A .  

W e l l ,  I  f ix e d  i t  u p ,  a n d  a f t e r  a  c o u p le  o f  w e e k s  1 

m o v e d  in .
Q . W h o  w a s  l i v i n g  th e r e  w h e n  y o u  b o u g h t  th e  

p la c e ?  A .  M r .  S a n d e rs ,
Q . I s  h e  a  w h i t e  m a n  o r  c o lo re d  m a n ?  A .  I t  is  

a  w h i t e  m a n .
Q . H o w  lo n g  d id  h e  l iv e  th e r e  a f t e r  y o u  b o u g h t  

th e  p la c e ?  A .  I  t h i n k  h e  m o v e d  a w a y  tw o  m o n th s ,  

s ix  w e e k s , o r  e ig h t  w e e k s , I  c a n ’ t  re m e m b e r .
Q . A n d  th e n  y o u  m o v e d  in ?  A .  A f t e r ,  I  m o v e d  

in .
Q. And you h a v e  l iv e d  th e r e  e v e r  s in c e ?  A. Y e s , 

s ir .
Q . N o w ,  d id  y o u  h a v e  a n y  d i f f i c u l t y  w i t h  M r .  

A r m m ,  th e  d e fe n d a n t  i n  t h i s  s u i t ,  so m e  t im e  la s t  

J u n e ?  A .  Y e s .

40
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Q . D o  y o u  re m e m b e r  th e  d a te ?  A .  Y e s , s i r .

Q . W h a t  d a te ?  A . I t  w a s  th e  1 7 th  o f  J u n e .

Q . D o  y o u  re m e m b e r  w h a t  d a y  o f  th e  w e e k  i t  
w a s ?  A .  I t  w a s  S a tu r d a y .

Q . W h a t  h a p p e n e d  th e n ?  A .  M r .  A r m m  ca m e  

i n t o  m y  y a r d  w i t h  a  c r o w d  o f  p e o p le  a n d  so m e  w o r k -

m e n , a n d  to o k  u p  to o ls  a n d  m a te r ia ls ,  a n d  h e  s a id , 

“ Y o u  c a n  d o  i n  t h i s  y a r d  w h a t  y o u  w a n t ,  t h i s  y a r d  

b e lo n g s  to  m e , th e  c h ic k e n  c o o p  b e lo n g s  t o  M r .  

R a n d ” ; a n d  I  t o ld  h im ,  “ M r .  A r in m ,  y o u  a re  m is -

ta k e n ;  i f  y o u  h a v e  g o t  a n y  r i g h t  i n  t h i s  l o t  y o u  go  

a n d  p ro v e  i t  b y  C o u r t  o f  la w . ”  A n d  h e  a n s w e re d  to  

m e , “ I  d o n ’ t  n e e d  th e  la w ,  I  g o t  th e  la w  in  m y  

h a n d . ”  A n d  h e  p ic k e d  u p  a s t ic k ,  a  p ie c e  o f  w o o d , 

th e  w o r k in g m a n ,  a n d  h i t s  o v e r  m y  h a n d ;  a n d  a f t e r  

t h is  h e  g o  to  th e  d o o r  w i t h  a  h a tc h e t ,  o r  h a m m e r ,  1 

c a n ’t  s a y  w h a t  i t  w a s , I  s a w  h i in  ta k e  i t  u p  f r o m  a 

20 w o r k in g m a n ’s h a n d ,  a n d  h e  k n o c k e d  th e  d o o r  to  
p ie c e s , a n d  k n o c k  o u t  i n  th e  s tre e t .

Q . W h a t  d o o r?  A .  T h e  a l le y  d o o r ;  a n d  h e  b re a k  

i t  u p  i n  p ie c e s , a n d  t h r o w  i t  o u t  i n  th e  m id d le  o f  

th e  s t r e e t ,  a n d  h e  s a y s —

Q . O n e  m in u te .  W h e r e  d id  h e  c o m e  f r o m ?  A .  

H e  b u i l t  h is  h o u s e , a n d  m a k e s  a  d o o r  t o  p a s s  o u t  

t h r o u g h  m y  y a r d ;  h e  s a ys  h e  g o t  a  r i g h t  t o  d o  i t ,  

a n d  I  s a y s  I  d o n ’t  k n o w  h e  g o t  a  r i g h t  to  d o  i t ,  a n d  
3 0  I  d o n ’ t  le t  a n y b o d y  i n  m y  y a r d .

Q . D u r in g  th e  t im e  y o u  l iv e d  th e r e  h a s  th e  g a te  

b een  o n  y o u r  p r o p e r t y ,  o n  th e  a l le y w a y ?  A .  Y e s , 

s i r ;  i t  w a s  t h is  w a y ,  I  b o u g h t  t h is  w a y ,  a n d  h a v e  
f o u r  y e a rs  a g o .

Q . W h a t  w a s  o n  t h is  a l le y w a y ,  a  d o o r ,  o r  g a te , o r  
a n y th in g ?  A .  S u re , i t  w a s  a  d o o r .

Q . W e l l ,  w a s  th e r e  a n y  w a y  o f  f a s te n in g  i t  w h e n  

y o u  b o u g h t  th e  p la c e ?  A .  W e l l ,  i f  I  b o u g h t  th e  

4 0  p la c e  i t  w a s  o f  c o u rs e  I  g o  i n  a n d  lo o k  b e fo re  I  

b o u g h t  i t ,  a n d  I  m a k e  i t  o p e n  b e fo re  I  g o  in ,  a n d  

a f t e r  th e  m a n  w h a t  l iv e s  th e r e  k e e p  i t  c lo s e d  f o r  h im -
s e l f  a n d  h is  f a m i ly .
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Q . U p  to  th e  t im e  t h is  1 7 th  o f  J u n e ,  t h a t  M r .

R an-d  c a m e  i n  th e r e ,  w h o  h a d  u s e d  t h a t  g a te  a n d  

a l le y w a y  to  g o  i n  a n d  o u t  th e r e ?  A .  N o b o d y ;  I  

use  i t  a n d  m y  f a m i ly .
Q . A n y b o d y  e lse ?  A .  N o ,  s i r .
Q . H a v e  y o u  p u t  th e  g a te  b a c k ?  A .  Y e s ;  th e  

V ic e  C h a n c e l lo r  g a v e  m e  th e  o r d e r  t h r o u g h  m y  c o u n -

se l. ’ ! (i)

O b je c te d  to .

Q . N e v e r  m in d ;  y o u  p u t  i t  b a c k ?  A .  Y e s , s i r ;  I  

d o  i t .  .
Q . W h a t  d id  i t  c o s t y o u  to  r e s to r e  th e  g a te ?  A .

|4 .5 0 .
Q . W h a t  e ls e  d id  A r m m  d o  th e r e  t h a t  d a y ?  A .

W e l l ,  th e  t im e  h e  b re a k  th e  d o o r  h e  m a k e  n o is e , a n d  

he  sa y s , “ T h e  a l le y  w a s  f r e e  f r o m  e v e ry b o d y  e n -

t ra n c e , a l l  th e  c r o w d ,  p e o p le  c a n  c o m e  in ,  t h a t  is  20  

m y  a l le y ,  m y  y a r d . ”  O f  c o u rs e  I  d o n ’ t  w a n t  s t r a n g e  

p e o p le  g o  i n  m y  p la c e , a n d  o n e  o f  h is  s o n s  c a m e  a n d  

p u n c h  m e  r i g h t  o n  m y  b re a s t .
Q . W a s  h e  th e r e  th e n ,  M r .  A r m m ?  A .  Y e s , th e  

son  a n d  fa th e r ,  a n d  a l l  B ro o m e  S t r e e t ,  e v e ry b o d y  

co m e  in ,  a l l  th e  c ro w d ,  a h u n d r e d  p e o p le  th e  sa m e  

t im e .

Mr. Beldon: I would like to ask one thing. ^  
I understood this Ayas to be tried on the 
question of technical assault, as it is tried 
for the basis of a suit now instituted in the 
Court of Chancery; and it occurs to me t h a t  

if my friend is going to put in the matter o f , 
aggravated assault, he is going to lose the 
purpose for which he brings the. case, and I 
Avould like him to state whether it is a ques-
tion of aggravated assault or technical as- * 
sault.

M r .  B r a d n e r :  W e  d o  n o t  c la im  d a m a g e s  

f o r  p e rs o n a l a s s a u lt .
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M r .  B e l  d o n : T h e n  I  t h in k ,  i f  t h a t  is  t r u e ,  

i t  s h o u ld  be  s t r ic k e n  f r o m  th e  te s t im o n y .

Q . O n  th e  s o u th  s id e  o f  y o u r  l o t  w h a t  is  th e re ?  
A .  T o -d a y ?

Q . Y e s . A .  A  b r i c k  b u i ld in g .

Q . H o w  b ig  a  b u i ld in g ?  A .  W e l l ,  i t  is  a b o u t  
th r e e - s to r y  h ig h .

10 Q- A n d  h o w  d e e p  is  i t ?  A .  O n e  h u n d r e d  fe e t  
d eep .

Q . A n d  w h a t  f r o n t ?  A .  T h e  f r o n t  is  3 2  fe e t 
■ a n d  so m e  in c h e s , 6 o r  8  in c h e s .

Q . H o w  d e e p  w a s  t h a t  w h o le  lo t?  A .  57  fe e t.

Q . A n d  im m e d ia te ly  b a c k  o f  y o u r  h o u s e  w h a t  is  
th e re ?  A .  T h e  b a c k  is  e m p ty  la n d .

Q . F o r  h o w  m a n y  fe e t?  A .  3 3  fe e t.

Q . Y o u  h a v e  n o  b u i ld in g s  b a ck ' th e r e  a t  a l l?  A .
20 N o , s i r .

Q . I s n ’ t  th e r e  a  l i t t l e  w o o d s h e d  th e r e ?  A .  Y e s , 
s i r ;  I  g o t  a  l i t t l e  w o o d s h e d .

Q . I s  th e r e  a sp a c e  th e r e  o f  as  m u c h  as 15  fe e t  

c le a r  i n  th e  r e a r  o f  y o u r  h o u s e  a l l  th e  w a y  a c ro s s  
th e  lo t ?

O b je c te d  to .

A .  Y e s , s i r ;  t h a t  is  c le a r .

30  C r o s s -e x a m in a t io n  b y  M r .  B e ld o n :

Q . Y o u  b o u g h t  t h i s  p r o p e r t y  f r o m  M r .  S u s s k in d ?  
A .  Y e s , s i i5.

Q . D o  y o u  k n o w  w h o  o w n e d  i t  p r i o r  to  h im ?  A .  
M r .  T r a u t .

Q . S u s s k in d  w a s  a c t in g  as y o u r  a g e n t i n  a n  a t-  

. t e m p t  to  b u y  i t  f r o m  M r .  T r a u t ,  is  t h a t  c o r r e c t?

,  O b je c te d  to  as n o t  c ro s s - e x a m in a t io n .

4 0  T h e  C o u r t :  W h a t  d i f fe r e n c e  d o e s  t h a t
m a k e ?

M r .  B e ld o n : I  w a n t  t o  s h o w , o n  c ro s s -e x -

a m in a t io n  o f  t h i s  w itn e s s ,  t h a t  M r .  S u s s k in d
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s im p ly  to o k  i t  as h is  a g e n t,  a n d  t h a t  h e  a f t e r -

w a r d s  a c q u ir e d  i t  f r o m  th e  a g e n t ; t h a t  p r i o r  

t o  t h a t  t im e  he  a n d  S u s s k in d  a n d  T r a u t  

v is i t e d  th e  o w n e r  o f  th e  p r o p e r t y  n o w  o w n e d  

b y  A r m m , ' th e  d e fe n d a n t  i n  th e  case, a n d  

e n d e a v o re d  to  b u y  f r o m  h im  th e  r i g h t  o f  

w a y  o v e r  t h i s  la n d ,  to  e x t in g u is h  i t ,  t h a t  is , 

o v e r  h is  o w n  la n d ,  o r  th e  la n d  w h ic h  h e  n o w  

o c c u p ie s ; a n d  t h a t —
T h e  C o u r t : T h a t  is  e n o u g h , p ro c e e d .

A .  Y e s , s i r ;  h e  w a s  m y  a g e n t.
Q . A n d  h e  a f t e r w a r d s  to o k  t i t l e  to  i t  h im s e l f  

f r o m  M r .  T r a u t ?  A .  Y e s , s i r .
Q . A n d  th e n  y o u  to o k  t i t l e  f r o m  S u s s k in d ?  A .

Y e s , s ir .
Q . N o w ,  d u r in g  th e  t im e  t h a t  y o u  w e re  t r y in g  

to  b u y  f r o m  M r .  T r a u t ,  y o u  w e re  in fo r m e d  t h a t  20  

th e re  w a s  a  r i g h t  o f  w a y  a c ro s s  th e  p r o p e r t y  t h a t  

y o u  w e re  a b o u t  to  p u rc h a s e ?  A .  N o , s i r ;  h e  d id n ’ t  

sa y  a n y th in g  a b o u t  th e  r i g h t  o f  w a y ,  M r .  T r a u t .

Q,. Y o u  d id n ’ t  k n o w  th e r e  w a s  a n y  r i g h t  o f  w a y  

a c ro s s  th e  p r o p e r t y  y o u  w e re  a b o u t  t o  p u rc h a s e ?

A . N o , s ir .
Q . D o  y o u  knoAv Is a a c  F r e id ?  A .  Y e s , s i r .

Q . Is a a c  F r e id  w a s  th e n  th e  o w n e r  o f  th e  p r e m -

ises  n o w  o w n e d  b y  A r m m ,  is  t h a t  t r u e ?  A .  Y e s , 

s ir .
Q . T h is  d e fe n d a n t?  A .  Y e s , s i r .

Q . D id a ’ t  y o u  a n d  S u s s k in d  a n d  T r a u t  g o  to  

Is a a c  F r e id  a n d  e n d e a v o r  t o  b u y  f r o m  h im  th e  r i g h t  

o f  w a y  w h ic h  h e  th e n  h a d  a c ro s s  th e  p re m is e s  

w h ic h  y o u  p u rc h a s e d ?  A .  M y  c o u n s e l,  G u i ld ,

L u m  &  T a m b ly n ,  s e n t  f o r  h im ;  th e y  s e a rc h e d  f o r  

th e  p r o p e r t y ,  a n d  th e y  s e n t f o r  T r a u t ,  a n d  M r .  

T r a u t  c a m e  d o w n  to  G u i ld ,  L u m  &  T a m b ly n ,  a n d , ^  

he  s a id  M r .  T r a u t  t o ld  h im  h e  c o u ld  s e l l  th e  p r o p -

e r t y  to  M r .  R a n d  f r e e  a n d  c le a r ,  “ Y o u  h a v e  s o m e -

t h in g  a b o u t  a  r i g h t  o f  w a y , ”  h e  s a id , “ I  d o n  t

.lersev State Library
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k n o w  n o th in g  a b o u t  a  r i g h t  o f  w a y ,  I  s e l l  h im  fre e  

a n d  c le a r ,  a n d  I  g iv e  h im  a  w a y  f r e e  a n d  c le a r ’ ’ ; 

a n d  l ie  a s k e d  c o u n s e l t o  g iv e  h im  a d v ic e  h o w  to  

g iv e  m e  th e  g r a n t  f r e e  a n d  c le a r ,  a n d  th e  c o u n -

se l g iv e  h im  th e  a d v ic e  t o  g o  t o  Is a a c  F r e id  a n d  

s e t t le  w i t h  h im ,  “ G iv e  h im  h o w  m u c h  y o u  w a n t ,  

h o w  m u c h  y o u  c a n  s e t t le  w i t h  h im ,  t h a t  is  n o t  

10 s b u s in e s s , y o u  h a v e  t d  g iv e  h im  a  w a y  fr e e
a n d  c le a r , ”  a n d  M r .  T r a u t  s a y , “ A l l  r i g h t ,  M r .  

R a n d ,  w i l l  y o u  g o  w i t h  m e ? ”  I  s a id ,  “ Y e s , s i r ,  

w h y  n o t ,  I  g o  w i t h  y o u , ”  a n d  I  w e n t  w i t h  h im ;  

a n d  th e  s a m e  t im e  w e  c o m e  to  Is a a c  F r e id  a n d  

t a l k  a b o u t  t h is  d e e d , th e  r i g h t  o f  w a y ,  a n d  M r .  

T r a u t  o f f e r  h im  th e  p r ic e  to  m a k e  i t  c le a r  f o r  m e ; 

a n d  a  d a y  o r  tw o  la t e r  I  h e a r d  M r .  S u s s k in d  b o u g h t  

th e  p r o p e r t y  f r o m  F r e id ,  b e fo re  th e  t im e  to  
s e t t le ,  b e h in d  m y  b a c k .

Q- S u s s k in d  w a s  w i t h  y o u ,  w a s  h e  n o t ,  w h e n  y o u  
w e n t  to  F r e id ?  A .  Y e s , s i r ;  S u s s k in d  w a s  w i t h  
m e.

Q . A n d  w h a t  p r ic e  h a d  M r .  T r a u t  a s k e d  y o u  f o r  

th e  p r o p e r t y ?  $ 1 ,5 0 0 , h a d  h e  n o t?  A .  $ 1 ,4 0 0 .

Q . A n d  M r .  F r e id  a s k e d  h o w  m u c h  f o r  th e  r i g h t  
o f  w a y ?  A .  $ 4 0 0 .

Q . A n d  t h a t  w a s  ta k e n  o f f  o f  th e  p r ic e  b e ca u se  

i t  w a s n ’ t  c o n v e y e d , w a s n ’ t  i t ?  A .  I  d o n ’ t  c a re  

• «  h o w  m u c h  M r .  T r a u t  g a v e  h im ,  h e  h a d  to  c o n v e y  
f r e e  a u d  c le a r .

Q . I  u n d e r s ta n d ,  b u t .  w h e n  M r .  T r a u t  s o ld  th e  

p r o p e r t y  h e  to o k  o f f  th e  p r ic e  w h ic h  M r .  F r e id  

a s k e d  f o r  th e  r i g h t  o f  w a y ?  A .  I  d id n ’ t  b u y  f r o m  
h im ,  I  b o u g h t  f r o m  S u s s k in d .

Q . How~ m u c h  d id  y o u  p a y  f o r  y o u r  e n t i r e  p r o p -

e r t y ?  A .  $ 1 2 5  m y  d e e d  c a l le d  fo r ,  yes.

Q . A n d  is  t h a t  a l l  y o u  p a id ?  A .  I  b o u g h t  tw o  
4 0  m o r tg a g e s .

Q . H o w  m u c h  d id  th e y  a m o u n t  to ? . A .  W e l l ,  

th e  m o r tg a g e s  a m o u n t  u p  $ 1 ,1 0 0 , I  t h in k ,  s o m e -
t h in g ,  $ 1 ,1 2 0 .
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Q . Y o n  p a id  a b o u t  $ 1 ,2 0 0  f o r  th e  p r o p e r t y ,  d id  

y o u ?  A .  I  b o u g h t  th e  m o r tg a g e s ,  a n d  a f t e r w a r d s  

I  g a v e  S u s s k in d  f o r  th e  d e e d  $ 1 2 5 .
Q . I  s a y  th e  c o n s id e r a t io n  y o u  p a id  f o r  y o u r  

p r o p e r ty  w a s  $ 1 ,2 0 0 ?  A .  A b o u t  th e  a m o u n t .

Q . A n d  y o u  h a d  p r e v io u s ly  a g re e d  t o  p a y  T r a u t  

$ 1 ,4 0 0  f o r  i t ,  is  t h a t  i t ?  A .  Y e s , s i r .
Q . I f  y o u  w e re  t o  g e t  i t  c le a r  f r o m  M r .  T r a u t  

y o u  w o u ld  p a y  $ 1 ,4 0 0  f o r  i t ,  is  t h a t  so?  A .  Y e s ,

I  a g re e , $ 1 ,4 0 0 .
Q . N o w ,  y o u  h a v e  s p o k e n  o f  t h i s  b r i c k  b u i ld -

in g  o f  M r .  A r m m ’s, a n d  y o u  s a y  t h a t  th e r e  is  a  

d o o r  o p p o s ite  th e  p a r t  o f  y o u r  la n d ,  a t  th e  r e a r  

o f  y o u r  h o u s e , t h a t  is  c o r r e c t ,  is  i t ?  A .  Y e s , s i r .

Q . T h a t  d o o r  o p e n s  o n  M r .  A r m m ’s o w n  la n d ,  

d o e s n ’t  i t ?  H is  h o u s e  th e r e  s ta n d s  b a c k  f r o m  th e  

l in e ,  d o e s n ’ t  i t ?  A .  I  a m  n o t  s u r v e y o r ,  I  d o n ’ t  

k n o w .
Q . W e l l ,  do y o u  know A .  I  don’t know. 

Redirect-examination:

Q . M r .  R a n d ,  as I  u n d e r s ta n d  i t ,  th e n ,  M r .  T r a u t  

d id  n o t  k e e p  h is  a g re e m e n t w i t h  y o u  to  s e l l  y o u  

th e  p r o p e r t y ?  A .  W e l l ,  h e  g a v e  m e  a n  a g re e m e n t.

Q . D id  h e  k e e p  h is  a g re e m e n t ,  o r  d id  h e  b re a k  i t ?

A .  N o , h e  d id n ’ t  k e e p  th e  a g re e m e n t.
Q . H o w  d id  y o u  k n o w  t h a t  h e  w a s  n o t  g o in g  t o  

k e e p  h is  a g re e m e n t a n d  g iv e  y o u  a  d e e d ?  A .  W e l l ,  

h o w  I  k n o w  i t ?  I  w a s  b y  Is a a c  F r e id  a f t e r  tw o  

o r  th r e e  d a y s , i t  w a s  i n  th e  p a p e rs  t h a t  M r .  S u s s -

k in d  s e t t le  th e  h o u s e , 51  B r o o m e  S t r e e t .  M y  so n  

re a d  th e  p a p e rs ,  a n d  re a d  th e  d e e d , a n d  M r .
c a m e  in  a n d  s a v , “ W h a t  is  th e  t r o u b le ,  y o u  

b o u g h t  th e  h o u s e , a n d  M r .  S u s s k in d  g o t  th e  re c o r d ,  

is  t h a t  t r u e ? ”  a n d  I  w e n t, t o  G u i l d  &  L u m  a n d  

a s k e d  h im  c a n  be  s u c h ' a  s w in d le ,  a n d  M r .  L u m  

a n s w e r  m e , “ E v e r y t h in g  c a n  be , go  to  th e  r e c o r d  

a n d  f in d  o u t . ”  W e l l ,  I  c a n ’t  r e a d ; m y  s o n  g o  a n d
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r e a d  i t ,  a n d  i t  is  t r u e ,  a n d  h e  b o u g h t  f r o m  b e h in d  
m y  b a c k .

Q . A n d  th e n  y o n  w e n t  to  S u s s k in d  a n d  b o u g h t  
o f  h im ?  A .  Y e s , s i r .

R e c r o s s - e x a m in a t io n :

Q . Y o u  w e n t  d o w n  to  see y o u r  la w y e r  a f t e r  y o u  

_  fo u n d  S u s s k in d  h a d  b o u g h t  i t ?  A .  Y e s , s i r .

Q . A n d  th e y  t o ld  y o u  i f  h e  w a s  y o u r  a g e n t  he  

c o u ld  b e  c o m p e lle d  to  t u r n  i t  o v e r  to  y o u ?  A .  I f  

h e  d o e s n ’t  w a n t  i t ,  h e  d o e s n ’ t  d o  i t ;  S u s s k in d  
b o u g h t  i t  h im s e l f ;  g o o d  b u s in e s s .

Q . A n d  th e n  y o u  b o u g h t  f r o m  h im ?  A .  F r o m  
h im .

Q . A f t e r  y o u  h a d  b o u g h t  t h i s  p r o p e r t y ,  M r .  

A r i n in  b o u g h t  p r o p e r t y  n e x t  d o o r ,  d id n ’ t  h e ?  A .  
Y e s , s i r .

Q . D id n ’ t  y o u  a f t e r  t h a t  t im e  g o  to  h im  a n d  a s k  

h im  to  s e l l  t o  y o u  th e  r i g h t  o f  w a y  a c ro s s  y o u r  
p re m is e s ?  A .  N o , s i r .

Q . D id n ’ t  y o u  m a k e  a n  a g re e m e n t w i t h  h im  in  

th e  p re s e n c e  o f  J u l i u s  A b o i l is e  to  b u y  t h a t  r i g h t  o f  

w a y  f o r  $ 3 0 0 , a n d  e x t in g u is h  i t ?  A .  I  w e n t  to  

S p r in g f ie ld  A v e n u e , a n d  M r .  A r m m  c a l le d  m e  in t o  

M r .  A b o i l is e ,  i n  h is  s to re ,  a n d  M r .  A b o i l is e  t e l l  m e  

t h is  w a y :  “ M r .  R a n d ,  w o u ld  y o u  b u y  th e  r i g h t  o f  

3 0  w a y  w h a t  th e  d e e d  s a y s ? ”  I  t e l l  h im  t h is  w a y :  

“ M y  p la c e  h a s  b e e n  f ix e d  u p ,  a n d  I  m o v e d  in ,  I  

d o n ’ t  k n o w  i t  i f  a n y  r i g h t  h e re , I  t h o u g h t  f r o m  m y  

c o u n s e l i f  h e  g o t  a  s p e c ia l d e e d  I  b u y  i t ,  i f  

h e  n o t  g o t  a  s p e c ia l d e e d  w h a t  f o r  I  g iv e  m o n e y ?  

I f  h e  g o t  a  r i g h t  o f  w a y ,  I  g iv e  h im  $20Q .”  A n d  

M r .  A b o i l is e  s a y , “ I  c a n  g iv e  y o u  m y  w o r d  th e re  

is  a  r i g h t  o f  w a y , ”  a n d  I  s a y , “ S h o w  m e  s p e c ia l 

d e e d ,”  a n d  h e  s a y s , “ T a k e  m y  a d v ic e  a n d  g iv e  h im  

4 0  $ 3 0 0 , a n d  I  s a y , “ I  w i l l ,  M r .  A b o i l is e ,  I  ta k e  y o u r

w o r d ,  y o u  a re  a n  h o n e s t  m a n ” ; a n d  I  t e l l  h im  

to  g iv e  $ 3 0 0 , a n d  I  w a n t  to  g iv e  h im  r i g h t  a w a y  

a  d e p o s it  o f  $ 2 5 , a n d  h e  re fu s e d  to  ta k e  a  d e p o s it .
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M r .  A b o i l is e  t e l l  h im ,  “ M r .  A r m m ,  y o u  h a v e n ’ t  a 

r i g h t  to  ta k e  a  d e p o s it ,  y o u  h a v e  o n ly  g o t  a n  a g re e -

m e n t .”  A n d  I  w a s  s a t is f ie d ,  I  w e n t  a w a y . A n d  

ju s t  the. sa m e  t im e  I  h a v e  to  g o  to  N e w  Y o r k ;  in  

a  d a y , o r  tw o  d a y s  la te r ,  A ir .  A b o i l is e  s a y , “ I  g a v e  

h im  $ 3 0 0 , h e  b a c k  o u t  a n d  w a n t  $ 5 0 0 ” ; tw o  d a y s  

la t e r  h e  w a n t  $ 8 0 0 , a n d  h e  r a is e  th e  p r ic e  t o  $ 1 ,0 0 0 , 

a n d  I  a m  a  p o o r  m a n  a n d  c a n ’ t  g iv e  $ 1 ,0 0 0 .

Q . A n d  th e r e  i t  s to p p e d ?  A .  T h e re  i t  s to p p e d . 

A n d  I  w e n t  to  m y  c o u n s e l a n d  t e l l  h im  I  s e t t le  r i g h t  

a w a v ; h e  sa y s , “ Y e s , M r .  R a n d ,  y o u  g iv e  h im  P 0 0 ,  

a n d  i f  he  s t a r t  to  b u i ld ,  y o u  g o t  a  r i g h t  o f  w a y  

a c ro s s  h is  la n d ,  a n d  y o u  g e t tw ic e  as m u c h , ”  a n d  

t h a t  is  th e  re a s o n  I  o f f e r  th e  p r i c e ;  e v e ry b o d y  w a n ts  

to  m a k e  a  b u s in e s s  i n  t h i s  c o u n t r y .

M r .  B r a d n e r : W e  re s t .  I t  is  a d m i t t e d  

t h a t  th e  g r a n t o r  w a s  i n  p o s s e s s io n .

M r .  B e ld o n :  I f .  M r .  B r a d n e r  w i l l  s ta te  

th e  c h a in  o f  t i t l e  b y  d a te  o f  r e c o r d  I  a m  c o n -

te n t .
T h e  C o u r t :  M r .  B r a d n e r  h a s  n o w  p ro v e d  

t i t l e  to  th e  locus in quo i n  th e  p l a in t i f f ,  a n d  

p o s s e s s io n  u n d e r  i t .
M r .  B r a d n e r : I  h a v e  a n  a b s t r a c t  o f  t i t l e ,  

a n d  I  c a n  s ta te  o u r  t i t l e  as i t  a p p e a rs  o n  

th is .

(S e e  S ta te m e n t  o f  T i t l e  a t  e n d  o f  B o o k . )

M r .  B e ld o n :  H a d  n o t  y o u  b e t t e r  s ta te  

t h a t  w i t h  y o u r  d e e d s  th e r e  is  n o  m e n t io n  o f  

a  r i g h t  o f  w a y  u n t i l  th e  d e e d  f r o m  S u s s k in d  

to  R a n d ?
M r .  B r a d n e r :  I  t h i n k  t h a t  is  t r u e .

T h e  C o u r t :  W h e n  B e c h le r  c o n v e y e d  th e  

p r o p e r t y  t h a t  th e  p l a i n t i f f  n o w  h o ld s ,  h e  d id
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n o t  a d d  to  i t  a n y  e x p re s s  g r a n t  o f  a  w a y  o v e r  
th e  o th e r  lo t .

M r .  B r a d n e r :  N o .

P l a i n t i f f  re s ts .

M r .  B e ld o n  o p e n e d  f o r  th e  d e fe n d a n t .

10  C H A R L E S  H O L Z H A U E R ,  s w o r n  f o r  th e  d e -
fe n d a n t  :

D ir e c t - e x a m in a t io n  b y  M r .  B e ld o n :

Q . W h e r e  d o  y o n  l iv e ,  M r .  H o lz h a u e r ?  A .  7 32  
H ig h  S tre e t .

Q . T h a t  is  in  th e  C i t y  o f  N e w a r k ?  A .  Y e s , s i i .  

Q . A n d  y o u  h a v e  l iv e d  i n  N e w a r k  f o r  h o w  lo n g ?  
A .  A l l  m y  l i f e ,  n e a r ly .

20 Q - Y o u  k n o w  th e  p r o p e r t y  n o w  o c c u p ie d  b y  M a x  

R a n d ?  A .  I  d o n ’ t  k n o w  i t  b y  n a m e , b u t  I  k n o w  
th e  p r o p e r t y  , y o u  r e f e r  to .

Q . Y o u  k n o w  th e  p r o p e r t y  r e fe r r e d  to ,  n e x t  to  
th e  c o r n e r  o f  M e r c e r ,  o n  th e  w e s te r ly  s id e  o f  

B ro o m e ?  A .  Y e s , s i r ;  I  d o n ’ t  k n o w  th e  o w n e r .

Q . A n d  y o u  k n o w T th e  p r o p e r t ie s  a d jo in in g ?  A .  
Y e s , s i r .

Q . D id  y o u  k n o w  U r b a n  H o lz h a u e r  i n  h is  l i f e -  
o q  t im e ?  A .  H e  w a s  m y  fa th e r .

Q . Y o u  re m e m b e r  t h a t  y o u r  fa t h e r ,  U r b a n  

H o lz h a u e r  o w n e d  th e  p r o p e r t y  t h a t  is  n o w  s a id  to , 

be  o w n e d  b y  M r .  R a n d ?  A .  Y e s , s i r .

Q . D id  y o u  l iv e  th e r e ?  A .  Y e s , s i r .

Q . W h e n  d id  y o u  l iv e  th e re ?  A .  O h , I  s p e n t  m y  
c h i ld h o o d  th e re .

Q . A n d  y o u  k n o w  w h e n  y o u  m o v e d  a w a y ?  A .  I  
l e f t  th e r e  i n  th e  e a r ly  ’ S ix t ie s .

Q. T h a t  is ,  y o u  l e f t  t h is  p r o p e r t y  i n  th e  e a r ly  
’ S ix t ie s ?  A .  Y e s , s i r .

Q . D id  y o u  m o v e  b e fo re  y o u r  f a t h e r  s o ld ?  A .  
Y e s , s i r .
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Q . Y o n  k n e w  th e  p re m is e s  a d jo in in g  o n  th e  

s o u th ?  A .  Y e s , s i r .
Q . D o  y o u  re m e m b e r  th e  n a m e  o f  th e  o w n e r  o f  

a n y  o f  th e m  a t  th e  t im e  y o u  w e re  th e r e ?  A .  T h e  

la s t  o n e  w a s  B e c k .
Q . D o  y o u  re m e m b e r  t h a t  a  m a n  b y  th e  n a m e  o f  

B e c k  o w n e d  o n e  o f  th e m  w h i le  y o u  w e re  th e r e ?  A .

Y e s , s i r ; th e  m id d le  o n e  I  a m  n o t  s u re  o f ,  th e r e  w a s  ^  

a  f a m i l y  b y  th e  n a m e  o f  K e e b le  l iv e d  th e re ,  b u t  

w h e th e r  th e y  wre re  th e  o w n e rs  o r  n o t ,  1 d o n ’ t  k n o w .

Q . D u r in g  th e  t im e  y o u  l iv e d  i n  th e  p re m is e s  

n o w  o w n e d  b y  M r .  R a n d ,  w h a t  u se , i f  a n y ,  d id  th e  

p e o p le  w h o  l iv e d  i n  th e  tw o  a d jo in in g  p re m is e s  

m a k e  o f  y o u r  y a r d  a n d  th e  a l le y w a y  a t  th e  s id e  o f  

y o u r  h o u s e ?
A .  I t  w a s  u s e d  i n  c o m m o n  b y  th e  th r e e  h o u se s .

Q. F o r  w h a t  p u rp o s e , M r .  H o lz h a u e r ?  A .  I  ^  

d o n ’t  k n o w  f o r  a n y  p a r t i c u l a r  p u r p o s e ;  th e y  w e n t  in  

a n d  o u t ; w e  w e n t  i n  a n d  o u t .
Q . T h a t  i-s w h a t  I  m e a n ; th e r e  w a s  a n  a l le y w a y  

a t  th e  n o r t h e r l y  s id e  o f  y o u r  h o u s e  t h a t  w e n t  t o  th e  

s tre e t?  A .  Y e s , s i r .
Q . A n d  i f ,y o u  w a n te d  to  c o m e  in  th e  b a c k  o f  y o u r  

h o u s e  y o u  w o u ld  c o m e  i n  th r o u g h  th e  a l le y w a y  a n d  

a lo n g  y o u r  y a r d  to  y o u r  h o u s e ?  A .  Y e s , s i r .

Q . A n d  th e s e  p e o p le  a d jo in in g  o n  th e  s o u th ,  e n -

te r in g  th e  p re m is e s  d id  th e  s a m e  t h i n g ;  is  t h a t  ^  

r ig h t ?  A .  Y e s , s i r .  I  d o n ’ t  t h i n k  th e  la s t  h o u s e  

e v e r m a d e  m u c h  u s e  o f  i t ,  b u t  th e  tw o  o th e r s  d id .

Q . A n d  w a s  t h a t  so  d u r in g  a l l  th e  t im e  t h a t  y o u  

k n e w  th e  p re m is e s ?  A .  Y e s , s i r .

C ro s s -e x a m in a t io n  b y  M r .  B r a d n e r :

Q. Y o u  w e re  a  c h i ld ,  th e n ,  w e re  y o u  n o t ,  M r .  

H o lz h a u e r?  A .  Y e s , s i r .
Q . W h e n  y o u  s p e a k  o f  th e  p e o p le  o f  th e  th r e e  4 0  

h ouses  g o in g  i n  a n d  o u t  th e re ,  d o  y o u  m e a n  th e  

c h i ld r e n  u s in g  i t ?  A .  A l l  h a n d s . I  d o n  t  t h in k  

th e  la s t  h o u s e  e v e r  m a d e  m u c h  u s e  o f  th e  a l le y w a y ;



1 t h i n k  th e  o n ly  u s e  th e y  m a d e  o f  i t  w a s  g o in g  to  a 

w e l l  b a c k  o f  th e  m id d le  h o u se .

Q . T h e  o th e r  tw o  h o u s e s  h a d  f r o n t  e n tra n c e s  o n  
th e  s t r e e t?  A .  Y e s , s i r .

Q , T h e re  w a s  n o  n e c e s s ity  f o r  g o in g  th r o u g h  th e  

a l le y w a y  t o  g e t  to  th e  w e l l ,  w a s  th e r e ?  A .  N o , s i r .

Q . I t  w o u ld  b e  m o re  c o n v e n ie n t  t o  g o  o f f  t h e i r  

IQ  b a c k  s to o p s , w o u ld n ’ t  i t ?  A .  T h e y  w o u ld n ’ t  g o  

th r o u g h  th e  a l le y w a y  t o  g o  to  th e  w e l l ;  th e y  

c o u ld n ’t ; t h a t  w o u ld  be  o u t  o f  th e  w a y .

Q . D o e s n ’ t  y o u r  m e m o r y  r e la te  p a r t i c u l a r l y  to  

w h a t  y o u  a n d  th e  o th e r  c h i ld r e n  d id  th e re ,  g o in g  in  

a n d  o u t ,  a n d  th r o u g h  t h is  b a c k  y a r d ?  A :  W h y ,  w e  

w e re  a lw a y s  in s t r u c t e d  b y  o u r  p a r e n ts  t o  m a k e  as 

l i t t l e  d i f f i c u l t y  b a c k  o f  th e  o th e r  tw o  h o u s e s  a s  p o s -

s ib le ;  t o  k e e p  a w a y  f r o m  t h e r e ;  a n d  w h e n  w e  

^ q  w a n te d  t o  g e t  w a te r  f r o m  th e  w e l l ,  w h y ,  to  g o  a n d  

g e t  i t  a n d  a v o id  a n y  d i f f i c u l t y .

Q . N o t  t o  m a k e  to o  m u c h  n o is e  o u t  th e r e ?  A .  

N o ;  i t  s e e m e d  to  be  a lw a y s  m o re  o r  le s s  o f  a  d is -

p u te  as to  th e  r ig h t s  o f  o n e  a n d  th e  o th e r ,  a n d  w e  

w e re  in s t r u c t e d  to  s im p ly  a t t e n d  t o  o u r  b u s in e s s ;  

g o  a n d  g e t  th e  w a te r ,  a n d  p a y  n o  a t t e n t io n  t o  n o -
b o d y .

Q . W a s n ’t  th e  y a r d  o p e n  a l l  th e  w a y  t h r o u g h  in  

th e  r e a r  o f  th e  th r e e  h o u s e s ; o p e n  y a r d  th e r e ?  A .  

30 I .  d o n ’t  q u i t e  u n d e r s ta n d  w h a t  y o u  m e a n  b y  “ o p e n  

y a r d ? ”

Q . Im m e d ia te ly  b a c k  o f  th e  h o u s e s ?  A .  B a c k  o f  

th e  th r e e  h o u s e s  th e r e  w a s  a  s p a c e ;  a s  n e a r ly  as  I  

c a n  re c o l le c t ,  I  s h o u ld  s a y  i t  w a s -12  o r  15  fe e t ,  r u n -

n in g  b a c k  o f  th e  th r e e  h o u s e s .

Q . A c ro s s  th e  e n t i r e  lo t?  A .  Y e s , s i r ;  t h e  h o u se s  

w e re  b u i l t  to g e th e r ,  l i k e  o n e  h o u s e ..

Q . W a s  th e r e  a  fe n c e  o n  th e  n o r t h  s id e  o f  y o u r  lo t?  
4 0  A .  A t  th e  a l le y ,  d o  y o u  m e a n ?

Q . N o ;  a lo n g  t h e  a l le y w a y ,  a n d  c o n t in u in g  d o w n  

th e  le n g th  o f  th e  lo t ?  A .  Y e s , s i r .
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Q . W a s  th e r e  a  fe n c e  o n  th e  s o u th  s id e  o f  th e  la n d  

o n  th e  B e c k  p r o p e r t y ?  A .  T h e  e x t r e m e  s o u t h ; ye s , 

s ir .
Q . A n d  b e tw e e n  th o s e  fe n c e s  th e r e  w a s  a n  o p e n  

y a r d  o f  1 2  o r  15  fe e t  w id e ?  A .  Y e s , s i r .

Q . N o w ,  b e y o n d  t h a t  y a r d  w e re  th e r e  n o t  so m e  

g a rd e n s ?  A .  Y e s , s i r ;  e a c h  h o u s e  h a d  i t s  o w n

g a rd e n . 1 0
Q . A n d  b e tw e e n  th e  o p e n  p la c e  a n d  th e  g a rd e n s

th e r e  w a s  a  fe n c e , w a s  th e r e  n o t?  A .  Y e s , s i r .
Q . D o  y o u  r e c a l l  w h e th e r  a n y  o th e r  p e rs o n s  th a n  

th e  o c c u p a n ts  o f  th o s e  h o u s e s  u s e d  th e  a l le y w a y ?  A .

O h , a t  t im e s ,  ye s , s i r ; i t  w a s  a  s o u rc e  o f  d is tu r b a n c e ;

I  k n o w  w e  w o u ld  g la d ly  h a v e  c lo s e d  th e  a l le y ,  i f  

w e  c o u ld ,  a  n u m b e r  o f  t im e s .
Q . D id n ’ t  y o u  h a v e  a  g a te  o n  th e  a l le y ,  th e n ?  A .

Y e s , s i r .  20
Q . A  lo c k  o n  i t ?  A .  N o .

R e d ir e c t - e x a m in a t io n :

Q . T h e s e  h o u s e s , th e  h o u s e  i n  w h ic h  y o u  l iv e d ,  a n d  

th e  tw o  h o u s e s  a d jo in in g  o n  th e  s o u th ,  w e re  b u i l t  

in  a  r o w ?  A .  Y e s , s i r .
Q . A n d  th e  t w o  h o u s e s  o n  th e  s o u th  e a c h  c o v e re d

th e  f r o n t  o f  i t s  e n t i r e  lo t ,  d id  i t  n o t?  A .  Y e s , s i r .
Q  T h e re  w a s  n o  a l le v w a y  o u t  th e  s id e  o f  e i th e r  o f• *' v qo

th o s e  h o u s e s ?  A .  N o ,  s i r .
Q . Y o u r  f a t h e r  a n d  f a m i l y  w e n t  o v e r  t o  th e  w e l l  

to  g e t  w a te r ?  A .  Y e s , s i r .
Q . A n d  o th e r  th a n  t h a t  y o u  w e re  in s t r u c t e d  to  

k e e p  a w a y , I  u n d e r s ta n d ?  A .  Y e s , s i r  w e l l ,  w e  

w e re  in s t r u c t e d  n o t  t o  m a k e  a n y  t r o u b le  w i t h  th e  

n e ig h b o r s ; w e  w a n te d  to  l iv e  i n  pe a ce , a n d  th e  o th e r  

tw o  w e re  c o n s ta n t ly  q u a r r e l l in g ,  a n d  w e  w e r e  i n -

s t r u c te d  t o  k e e p  a w a y  f r o m  th e r e ,  a n d  g iv e  n o  ca u se  

for o ffe n c e , a n d  I  d o n ’t  t h i n k  w e  e v e r  h a d  a n y .  4 0  

Q . B u t  y o u  d id  e x e rc is e  th e  r i g h t  t o  ta k e  w a te r  

f r o m  th e  w e l l?  A .  Y e s , s i r .
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B y  th e  C o u r t :

. Q . W h e r e  w a s  th e  w e l l?  A .  Im m e d ia te ly  i n  th e  
r e a r  o f  th e  c e n t r e  h o u se .

Q . A n d  u p o n  th e  l o t  b e lo n g in g  io  th e  o w n e r  o f  th e . 

s e c o n d  h o u s e ?  A .  U p o n  t h i s  o p e n  15  fe e t .

Q . W a s  t h is  o p e n  12  o r  15  fe e t  y o u  s p e a k  o f  th e  
a l le y w a y ?  A .  N o , s i r .

B y  M r .  B r a d n e r :

Q . ( S h o w in g  w itn e s s  p a p e r . ) S u p p o s e  y o u  lo o k  

a t  t h a t  a n d  see i f  t h a t  r e p re s e n ts  th e  c o n s t r u c t io n ?  

A .  Y e s , s i r ;  t h a t  g iv e s  a  v e r y  g o o d  id e a  o f  i t .  T h e  

w e l l  w a s  lo c a te d ,  1 s h o u ld  ju d g e ,  b a c k  o f  th e  c e n tr e  

o f  t h i s  m id d le  h o u s e , n e a r e r  th e  g a rd e n ,  r i g h t  a b o u t  

th e re ,  I  s h o u ld  ju d g e ,  f r o m  m y  r e c o l le c t io n ,  a n d  t h a t  

w a s  s u p p o s e d  to  be  k e p t  i n  r e p a i r  b y  th e  th r e e  

h o u s e s , s u p p ly in g  b u c k e ts  a n d  c h a in s ,  a n d  o n e  t h in g  
a n d  a n o th e r .

B y  th e  C o u r t :

Q . W a s  th e  a l le y w a y  m a r k e d  b y  a n y  b o u n d a r ie s  

o n  th e  g r o u n d ?  A .  N o , s i r .

Q . N o  fe n c e s ?  A .  W e l l ,  o u r  h o u s e  w a s  o n  o n e  

s id e , a n d  th e  fe n c e  th e  o th e r .

Q . T h a t  i s  o n  th e  s id e  a l le y ;  h o w  a b o u t  th e  a l le y  

a t  th e  r e a r  o f  th e  lo ts ?  A .  T h e  a l le y  a t  t h e  r e a r  o f  

* ^  th e  l o t  w a s  fe n c e d  w i t h  a  d iv is io n  b e tw e e n  t h a t  15  

fe e t  a n d  th e  g a r d e n ; e a c h  o n e ’s g a rd e n  w a s  p r iv a te .

Q . W a s ' th e r e  a n y  fe n c e  o n  th e  o th e r  s id e  o f  th e  

a l le y w a y ?  A .  I  d o n ’ t  q u i t e  g e t  w h a t  y o u  m e a n ?

M r .  B r a d n e r :  N e x t  to  th e  h o u s e ; th e  

h o u s e s  w e re  o n  th e  o th e r  s id e .

T h e  C o u r t : O h , r a n  r i g h t  a lo n g s id e  th e  

r e a r  o f  th e  h o u s e ?

. q  W i tn e s s :  Y e s , s i r .

M r .  B r a d n e r : T h is  15  fe e t  a c ro s s  w a s  j u s t  

a n  o p e n  y a r d ?

W i t n e s s : Y e s , s i r .
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F R E D E R I C K  K N A B E ,  s w o r n  f o r  th e  d e fe n d -

a n t :

Direct-examination by M r .  B e ld o n :

Q . W h e r e  d o  y o u  l iv e ?  A .  1 5 0  H o w a r d  S tre e t ,  

N e w a rk .
Q . H o w  lo n g  h a v e  y o u  l iv e d  h e re ?  A .  V e r y  n e a r  

a l l  m y  l i f e .
Q . A n d  t h a t  m e a n s  h o w  lo n g ;  h o w  o ld  a re  y o u ?  

A. I  w i l l  be  f i f t y - f o u r  n e x t  b i r t h d a y .
Q . D id  y o u  k n o w  W i l l i a m  T r a u t?  A .  Y e s , s i r .

Q . I n  h is  l i f e t im e ?  A .  Y^es, s i r .
Q . W h a t  r e la t io n  w a s  h e  t o  y o u ?  A .  S te p fa th e r .

Q . D id  y o u  l iv e  w i t h  h im ?  A .  Y e s , s i r .

Q . W h e re ?  A .  91  M e rc e r .
Q . D o  y o u  k n o w  th e  p re m is e s  n o w  o w n e d  b y  M a x  

R a n d ?  A .  Y e s , s i r .
Q . A n d  th e  p re m is e s  a ls o  o w n e d  b y  S a m u e l 

A r m m ?  A .  Y e s , s i r .
Q . W h e r e  is  th e  p la c e  t h a t  y o u  l iv e d  w i t h  r e f e r -

ence  t o  thes.e p re m is e s ?  A .  W e  l iv e d  S7 M e r c e r  

S tre e t  w h e n  I  w a s  a  c h i ld ,  a n d  th e n  a f t e r  t h a t  l iv e d  

in  91  M e r c e r  S tre e t .
Q . I  s a y  h o w  n e a r  is  t h a t  to  th e s e  p re m is e s ?  A . 

R ig h t  n e x t  d o o r .
Q . W i l l i a m  T r a u t ,  y o u r  s te p fa th e r  o f  w h o m  y o u  

s p o ke , o w n e d  th e  R a n d  p re m is e s  a t  o n e  t im e ,  d id  h e  

n o t?  A .  51  B ro o m e  S tre e t?
Q . C a n  y o u  s a y  w h e n  y o u  b e g a n  l i v i n g  th e r e  o n  

M e r c e r  S t r e e t  a d jo in in g  th e s e  p re m is e s ?  A .  O h , 

b a c k  i n  th e  ’ S ix t ie s .
Q . W a s  i t  b e fo r e  o r  a f t e r  y o u r  s te p fa th e r  b o u g h t  

th e  R a n d  p re m is e s ?  A .  I  t h i n k  i t  w a s  b e fo re .

Q . A n d  h o w  lo n g  d id  y o u  l i v e  th e r e  i n  e i t h e r  on e  

o f  th e s e  t w o  p re m is e s ?  A .  I  l iv e d  th e r e — I  a m  

s u re  I  l iv e d  th e r e  i n  1 8 6 0 .
Q . N o w ,  th e n ,  h o w  lo n g  a f t e r  t h a t ?  A .  U n t i l  I  

w a s  tw e n ty - o n e  o r  t w e n t y - t w o ; th e n  I  g o t  m a r r ie d ; 

th e n  I  m o v e d  a w a y  f r o m  th e re .
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Q . W e l l ,  h o w  lo n g  w e re  y o u  a w a y ?  A .  O h , 
a b o u t  th r e e  y e a rs — f o u r  y e a rs .

Q . D id  y o u  c o m e  b a c k ?  A .  Y e s , s ir .

Q . W h e r e  d id  y o u  l iv e  w h e n  y o u  c a m e  b a c k ?  A .  
I  c a m e  b a c k  a n d  l iv e d  w i t h  th e  fo lk s .

Q . H o w  lo n g  d id  y o u  l iv e  th e r e ?  A .  W e l l ,  g o in g  

o n  f o u r  o r  f iv e  y e a r s ;  I  w e n t  to  C o n n e c t ic u t .

10 Q . H o w  lo n g  w e re  y o f i  th e r e ?  A .  A b o u t  a  y e a r .

Q . W h e n  y o u  c a m e  b a c k  w h e re  d id  y o u  l iv e  th e n ?  
A .  C a m e  b a c k  t o  th e  fo lk s .

Q . H o w  lo n g  d id  y o u  l iv e  th e r e  t h e n ;  u n t i l  y o u r  
f a t h e r  d ie d ?  A .  N o , s i r .

Q . W e l l ,  h o w  lo n g ?  A .  C a m e  b a c k  a n d  l iv e d  

th e r e  a b o u t  e ig h te e n  m o n th s  o r  so, a n d  th e n  g o t  
m a r r ie d  a g a in .

Q . W e l l ,  h o w  lo n g  w e re  y o u  a w a y ?  - A .  W e l l ,  I  
w a s  o n ly  a w a y  a  l i t t l e  w h i le .

Q . D id  y o u  c o m e  b a c k  to  l i v e  a t  t h e  s a m e  p la c e ?  A .  
N o , s ir . .

Q . W h e n  d id  y o u  c o m e  b a c k  t o  l iv e  a t  th e  sa m e  

p la c e ?  A .  W h a t ;  a f t e r  I  g o t  m a r r ie d  th e  se co n d  
t im e ?  A .  T h a t  is  n in e te e n  y e a rs  a g o .

Q . Y e s . A .  I  n e v e r  w e n t  b a c k  th e re .

Q . N o w ,  th e n ,  w h e n  w a s  i t  y o u  w e n t  a w a y  th e  la s t  
t im e ?  A .  T h a t  is  n in e te e n  y e a rs  a g o .

Q . W h a t  s a y ?  A .  P r e t t y  n e a r  n in e te e n  y e a rs  
3 0  a g o . .

Q . W h e r e  d id  y o u  l iv e  w h e n  y o u  g o t  m a r r ie d  th e  
s e c o n d  t im e ?  A .  L iv e d  i n  B ro o m e  S tre e t ,

Q . W h e r e  i n  B ro o m e  S t r e e t?  A .  T h re e  o r  f o u r  
d o o rs  b e lo w  51.

Q . N o w ,  d u r in g  th e  t im e  y o u  l iv e d  i n  M e r c e r  

S t r e e t  a n d  y o u r  f a t h e r  o w n e d  th o s e  p re m is e s , y o u r  

s te p - fa th e r ,  c a n  y o u  t e l l  m e  w h a t  use , i f  a n y ,  th e  

p e o p le  w h o  l iv e d  i n  th e  t w o  h o u s e s  a d jo in in g  o n  th e  

4 0  s o u th ,  m a d e  o f  th e  p re m is e s  w h ic h  y o u r  f a t h e r  

o w n e d ?  A .  W e l l ,  th e y  h a d  th e  r i g h t  o f  w a y  g o in g  

i n t o  t h a t  th e r e  a l le y w a y ,  as  f a r  a s  I  c o u ld  u n d e r -

s ta n d  ; c a r r ie d  i n  t h e i r  m a n u r e  to  th e  g a rd e n .

M r .  B r a d n e r :  J u s t  s ta te  w h a t  y o u  s a w ?
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W itn e s s :  I  s a w . th e m  c a r t in g  m a n u r e  i n  th e  

g a rd e n .
Q„ D id  y o u  see th e m  t a k in g —  A .  C a r t in g  in

k in d l i n g  w o o d .
Q . N o w ,  d u r in g  w h a t  p e r io d  o f  th e  t im e  y o u  

l iv e d  th e r e  d id  y o u  see th e s e  p e o p le , o w n in g  a n d  

l i v i n g  in  th e s e  p re m is e s , u s e  t h a t  r i g h t  o f  w a y ?  A .  

W e l l ,  th e y  h a d  th e  r i g h t  o f  w a y  a l l  th e  t im e ,  I  b e -

lie v e . ü • .
Q . W e l l ,  d id  y o u  see th e m  u s in g  i t  a l l  th e  t im e ?  

A .  W e l l ,  n o b o d y  e v e r  s to p p e d  a n y b o d y  t h a t  1 

k n o w  o f.
Q . N o w ,  b a c k  o f  th e  m id d le  o n e  o f  th e  h o u s e s  

th e re  w a s  a w a l l ,  w a s n ’ t  th e r e ?  A .  Y e s , s ir .
Q . D u r in g  th e  t im e  t h a t  y o u r  s te p fa th e r  o w n e d  

th e  p re m is e s , w h a t  r i g h t ,  i f  y o u  k n o w ,  d id  th e  

p e o p le  w h o  l iv e d  i n  h is  h o u s e  e x e rc is e  i n  th é  p r e m -

ises b e lo w ?  A .  T h e y  h a d  n o  r i g h t  th e r e  a t  a l l ,  o n ly  

j u s t  g o  to  th e  w e l l  a n d  g e t t h e i r  w a te r .

Q . I s  t h a t  w h a t  th e y  d id ?  A .  T h a t  is  a l l  I  e v e r  

sa w .
Q . D id  y o u  e v e r  h e a r  y o u r  f a t h e r  s a y  w h a t  r i g n t  

l ie  h a d , o r  h is  te n a n ts  h a d , i n  th e  p re m is e s  a d jo in -

in g  o n  th e  s o u th ?  A .  I  d id  n o t .
Q . Y o u  s a y  y o u  n e v e r  h e a rd  y o u r  s te p fa th e r  sa y  

a n y th in g  a b o u t  w h a t  r i g h t  h e  h a d  i n  th e  p re m is e s ?  

A . W e l l ,  he —

O b je c te d  to .

T h e  C o u r t :  N o .

Q . D id  y o u  e v e r  h e a r  y o u r  f a t h e r  s a y  w h a t  r ig h t s ,  

i f  a n y , th e  p e o p le  t o  th e  s o u th  h a d  in  th e  p re m is e s  

w h ic h  h e  o w n e d ?  A .  G o  o u t  th r o u g h  t h a t  a l le y -  

w a y . .
Q . D u r in g  th e  t im e  t h a t  y o u r  s te p fa th e r  o w n e d  

th e  R a n d  p re m is e s , w h o  o w n e d  th e  p re m is e s  a d -

jo in in g  o n  th e  s o u th ?  A .  M r .  B e c k .

Q . D id  y o u  k n o w  h im ?  A .  Y e s , s i r .
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Q . W h a t ,  i f  a n y th in g ,  d o  y o u  k n o w  t h a t  h e  d id  

w i t h  re g a r d  to  k e e p in g  p e o p le  o f f  h is  p re m is e s ?  A. 
H e  w o u ld n ’ t  a l lo w  a n y b o d y  o n  i t .

Q- E v e n  o n  t h is  16  fe e t?  A .  W e l l ,  j u s t  t o  g e t 
a  p a i l  o f  w a te r ,  a n d  t h a t  is  a l l .

Q . W h a t  w o u ld  h e  d o  i f  th e y  c a m e  f o r  a n y th in g  

e lse ?  A .  W e l l ,  i f  he  c o u ld n ’t  g e t a n y t h in g  e lse  

10  h e  w o u ld  ta k e  a  s t ic k  o r  c lu b  a n d  k n o c k  y o u  o f f .  

Q . W h o m  d o  y o u  k n o w  t h a t  he  e v e r  p re v e n te d  
f r o m  g o in g  th e r e ?  A .  W e l l ,  h e  p re v e n te d  m e.

Q . W h a t?  A .  M y s e lf .

Q . D id  h e  e v e r  p r e v e n t  y o u r  f a t h e r  f r o m  g o in g  

th e re ?  A .  H e  w o u ld n ’ t  a l lo w  m y  fa t h e r  to  go  

n e a r  t h a t  w e l l ,  o n ly  w h e n  th e  b u c k e t  f e l l  i n t o  i t ,  

w h e n  th e  b u c k e t  d ro p p e d  o f f  th e  c h a in ,  B e c k  o w n e d  

tw o  h o u s e s , h e  h a d  t o  p u l l  i t  u p  tw ic e  a n d  m v  
fa t h e r  h a d  to  p u l l  i t  u p  th e  t h i r d  t im e .

Q . T h e n  d u r in g  th e  t im e  t h a t  y o u r  s te p fa th e r  

o w n e d  th e  p re m is e s , w h o  e x e rc is e d  th e  r i g h t  to  go  

to  th e  w e l l  th e r e  o v e r  y o u r  f a t h e r ’s p re m is e s ?  A .  

O n ly  th e  p e o p le  in  5 1 ;  m y  f a t h e r  o w n e d  th e  h o u s e , 

a n d  he  c o u ld n ’t  g e t a  d r i n k  o f  w a te r  o u t  o f  th e  w e ll .

Q . N o w ,  w a s  th e  w e l l  c lo s e d  u p ?  A .  Y e s , s i r ;  
a f t e r  a  c a t d r o p p e d  in t o  i t . ,

Q . A n d  a f t e r  th e  w e l l  w a s  c lo s e d  u p ,  w h a t ,  i f  

a n y th in g ,  d id  y o u r  f a t h e r  d o  to  g e t w a te r  to  t h a t  

h o u s e ?  A .  W h y ,  he  h a d  to  p u t  i n  th e  c i t y  w a te r .

Q . A f t e r  t h a t  t im e ,  w h a t  r i g h t  i f  a n y ,  d id  y o u r  

fa th e r ,  o r  h is  te n a n ts  in  51 , e x e rc is e  in  th e  a d jo in -  
in g  p re m is e s ?  A .  N o n e  w h a te v e r .

Q . H o w  w e re  th e y  p re v e n te d  f r o m  d o in g  i t ,  i f  

a t  a l l?  A .  W e l l ,  I  c a n  re m e m b e r  a  s e r v a n t  g i r l  

w o r k in g  th e r e  w h o  w a s  o n  h is  s id e  o n e  t im e ,  a n d  
h e  to o k  a  s t ic k  a n d  d r o v e  h e r  o f f .

Q . W h o  is  t h a t ?  A .  B e c k .

4 0  Q . D id  h e  p r e v e n t  a n y b o d y  e lse  g o in g  th e r e ?  A .  
H e  d id n ’ t  w a n t  a n y b o d y  th e re .

Q . D id  h e  e v e r  p r e v e n t  y o u  f r o m  g o in g  th e re ?
A . Y e s , s i r .
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Q . D id  h e  e v e r  p r e v e n t  y o u r  f a t h e r  f r o m  g o in g  

th e re ?  A .  Y e s , s i r .
Q . D o  y o u  k n o w  w h e th e r  h e  e v e r  p re v e n te d  a n y  

o f  th e  o c c u p a n ts  o f  th e  h o u s e  g o in g  th e r e  e x c e p t in g   ̂

t h is  s e r v a n t  g i r l ?  A .  N o b o d y  e ls e , n o , s i r .

Q . A f t e r  th e  w e l l  w a s  c lo s e d  u p ,  d id  th e  p e o p le  

in  th e  B e c k  h o u s e  c o n t in u e  t o  u s e  th e  w a y  o u t  t o  

th e  s t r e e t  o v e r  y o u r  f a t h e r ’ s p re m is e s ?  A .  Y e s , s i r .  ^

Q . A s  lo n g  as  y o u  k n e w  i t ?  A .  Y e s , s i r .

C ro s s -e x a m in a t io n  b y  M r .  B r a d n e r :

Q . M r .  K n a b e ,  w h e n e v e r  y o u  t r ie d  to  g o  o v e r  o n  

B e c k ’s la n d ,  y o u  h a d  a  d is p u te  w i t h  th e m , d id  y o u ?

A . W e l l ,  I  d id n ’ t  h a r d ly  t r y  t o  g o  o v e r  th e re .

Q . W e l l ,  y o u  d id  t r y  o n c e  o r  tw ic e ?  A .  I  d id  

t r y ;  y e s , b u t  h e  c h a s e d  m e  o f f .
Q . A n d  y o u  s a w  h im  c h a s e  th e  s e rv a n t  g i r l  o f f?

A .  Y e s , s i r .  ‘20

Q . M o r e  th a n  o n c e ?  A .  O n ly  o n ce .

Q. W a s  t h a t  a f t e r  th e  w e l l  h a d  b e e n  c lo s e d ?  A .  , 

Y e s , s i r .
Q . A n d  w a s  i t  a f t e r  th e  w e l l  h a d  b e e n  c lo s e d  t h a t  

he  c h a s e d  y o u  o f f?  A .  H e  d id n ’ t  h a v e  t o  ch a se  m e  

o f f  a f t e r  th e  w e l l  w a s  c lo s e d ?
Q . W h e n  w a s  i t  h e  c h a s e d  y o u  o f f?  A .  W e l l ,  I  

w a s  to o  b ig  a  b o y  f o r  h im  to  ch a s e  m e  o f f  a f t e r  th e  

w e ll  w a s  c lo s e d .
Q . W e l l ,  w h a t  w a s  th e  s e r v a n t  g i r l  d o in g  o v e r  

th e r e  a f t e r  th e  w e l l  w a s  c lo s e d ?  A .  S h e  w a s  w a s h -

in g .
Q . W a s h in g  c lo th e s ?  A .  Y e s , s i r .

Q . D id  she  g o  t o  th e  w e l l  t o  g e t  w a te r ?  A .  T h e  

w e l l  w a s  c lo se d *
Q . W h e r e  w a s  sh e  w a s h in g  c lo th e s ?  A .  I n  th e  

y a rd .
Q . B a c k  o f  y o u r  h o u s e ?  A .  B a c k  o f  m y  f a t h e r s  40 

p r o p e r ty .
Q . A n d  sh e  w e n t  o v e r  o n  t h a t  la n d  to  h a n g



th e m  u p , d id n ’ t  s h e ?  A .  N o , sh e  h a d  h e r  tu b s  

o y e r  a  l i t t l e  to o  f a r  f o r  h im ,  a n d  h e  r a n  h e r  o f f .

Q . D id n ’ t  y o u  h e a r  a  d is p u te  b e tw e e n  th e m  a t  
t h a t  t im e ?  A .  N o ,  s i r .

Q . D id n ’ t  y o u  h e a r  h e r  c la im  she  h a d  a  r i g h t  to  
h a v e  h e r  tu b s  th e r e ?  A .  N o ,  s i r .

Q . D id n ’ t  y o u  c la im  y o u  h a d  a  r i g h t  to  g o  th e re ?  
A .  W h o ,  m e ?

Q . Y e s , w h e n  he  c h a s e d  y o u  o f f?  A .  N o , s i r ;  
I  h a d n ’ t  a  r i g h t  to  g o  th e re .

Q . W h e n  p e o p le  c a m e  th r o u g h  th e  a l le y w a y  d id  

y o u  h e a r  a n y  d is p u te s  b e tw e n  th e m  a n d  y o u r  
fa th e r ?  A .  N o , s i r .

Q . D id  y o u  h e a r  d is p u te s  b e tw e e n  y o u r  f a t h e r  
a n d  B e c k  a b o u t  th e  la n d ?  A .  Y e s , s ir .

Q . W h a t  d id  y o u  h e a r  th e m  d is p u te  a b o u t?  A .  

A b o u t  m y  fa t h e r  p u t t in g  u p  a fe n c e  w h e re  th e  o ld  

w e l l  s to o d ; m y  fa t h e r  w a s  a c a r p e n te r  a n d  p u t  a 

fe n c e  u p  th e re ,  a n d  B e c k  k n o c k e d  i t  d o w n .

Q . W h e r e  w a s  th e  w e l l?  A .  I n  b a c k  o f  53.

Q . T h a t  w a s  th e  c e n t r e  h o u s e ?  A .  T h e  c e n tr e  
h o u s e .

Q . W h e r e  d id  y o u r  f a t h e r  t r y  t o  p u t  th e  fe n c e ?  
A .  O n  h is  l in e .

Q . S o  a s  to  s h u t  o f f  th e  o th e r  tw o  h o u s e s ?  A .  

H e  t r ie d  t o  d o  i t ,  b u t  h e  c o u ld n ’ t .

Q . T h a t  w a s  b e fo re  th e  w e l l  w a s 'c lo s e d ,  w a s n ’ t  
i t ?  A .  N o , s i r .

Q . T h a t  w a s  a f t e r  th e  w e l l—  A .  A f t e r w a r d s .

Q . W h e n  w a s  t h a t ,  w h a t  y e a r ?  A .  O h , e x a c t ly ,

I  c o u ld n ’ t  t e l l  y o u ; I  i h i n k  i t  w a s  a b o u t  tw e n ty  
y e a rs  a go .

Q . M o r e  th a n  t h a t ,  w a s n ’t  i t ?  A .  N o , I  c o u ld n ’ t  

s w e a r  t h a t  i t  w a s  m o re  th a n  t h a t ;  I  t h i n k  a b o u t  
tw e n t y  y e a rs  a g o .

Q . W a s  M r .  T r a u t  d e a d  th e n ?  A .  N o , s ir .

Q . Y o u  m e a n  M r .  T r a u t ?  Y o u  m e a n  y o u r  s te p -

fa t h e r ?  A .  N o , s i r ;  he  a in ’ t  d e a d  t w e n t y  y e a rs  
y e t .



Q . Y o n  m e a n  M r .  T r a u t  w h e n  y o u  s p e a k  o f  y o u r  

fa th e r ?  A .  Y e s , s i r .
Q . A t  t h a t  t im e  w a s  th e r e  a  g a te  o n  th e  e n tr a n c e  

to  t h i s  a l le y w a y ?  A .  Y e s , s i r .

Q . A n d  a  lo c k  o n  i t ?  A .  N e v e r .

Q . T h e re  n e v e r  w a s  a n y  lo c k  o n  i t ?  A .  N o , 

c o u ld n ’ t  lo c k  i t .

R O S A  G I L L ,  s w o r n  f o r  th e  d e fe n d a n t : 

D ir e c t - e x a m in a t io n  b y  M r .  B e ld o n :

Q . W h e r e  d o  y o u  l iv e ?  A .  N o . 7  S a y re  S tre e t .

Q . C i t y  o f  N e w a r k ?  A .  Y e s , s i r .

Q . H o w  lo n g  h a v e  y o u  l iv e d  i n  N e w a r k ?  A .  I 

l iv e d ,  I  g u e ss , n e a r ly  o v e r  f o r t y  y e a rs .
Q . D o  y o u  k n o w  th e  p r o p e r t y  w h e re  M r .  M a x  

R a n d  l iv e s  n o w ?  A .  Y e s , s i r .
Q . A n d  th e  p r o p e r t y  w h e re  M r .  S a m u e l A r m m  

l iv e s ?  A .  N o ,  s i r .
Q . Y o u  k n o w  b o th  o f  t h e m ;  d id  y o u  e v e r  l iv e  

in  th e  R a n d  p r o p e r t y ?  A .  I  l i v e  o v e r  th i r t e e n  

y e a rs  i n  51 .
Q . W e l l ,  t h a t  is  w h e re  M r .  R a n d  l iv e s ?  A .  I 

d o n ’ t  k n o w .

T h e  C o u r t :  W e l l ,  she  l iv e d  i n  N o . 51.

W i tn e s s :  I  l i v e  i n  N o . 51 , b y  M r .  T r a u t ;  M * .  

T r a u t  w a s  m y  la n d lo r d .
Q . W h e n  d id  y o u  m o v e  th e r e ,  d o  y o u  re m e m b e r?  

W h e n  d id  y o u  b e g in  to  l iv e  th e r e ?  A .  1 8 7 6 , I  t h in k  

i t  w a s .
Q . A n d  l iv e d  th e r e  f o r  h o w  lo n g ,  d id  y o u  s a y ?  

A . T h ir te e n  o r  fo u r te e n  y e a rs .
Q . N o w ,  d u r in g  th e  t im e  t h a t  y o u  l iv e d  th e r e ,  d o  

y o u  k n o w  w h o  o w n e d  th e  tw o  h o u s e s  a t  th e  s o u th  

o f  i t ,  t h a t  is ,  n e x t  d o o r ?  A .  Y e s , s i r .

O . W h o ?  A .  M r .  B e c k .
Q„ D u r in g  th e  t im e  t h a t  y o u  l iv e d  th e r e  a s  te n -
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a n t  o f  M r .  T r a u t ,  w h a t  u s e  d id  y o u  m a k e  in  th e  

p re m is e s  a t  th e  s o u th  t h a t  w a s  o w n e d  b y  M r .  B e c k ?  

W h a t  d id  y o u  g o  o v e r  th e r e  f o r ,  i f  a n y th in g ?  A .  

N o  a  p e rs o n  g o  th e re ,  h e  w o u ld n ’ t  l e t  us .

Q . D id n ’ t  y o u  g o  th e r e  to  g e t  w a te r  f r o m  th e  

w e l l?  A .  Y e s , s i r ,  a  c o u p le  o f  m o n th s .

Q . A n d  w h a t  h a p p e n e d  th e n ?  A .  W e l l ,  so  I  

10 t o ld  th e  l a n d lo r d  w e  c o u ld n ’ t  d r i n k  th e  w a te r ,  th e  

w a te r  w a s  n o  g o o d  a n y  m o re ,  s o  h e  f ix e d  u s  th e  

h y d r a n t  w a te r  so w e  c o u ld  g e t  w a te r .

Q . Y o u  t o ld  th e  la n d lo r d  y o u  c o u ld n ’ t  u s e  t h a t  

w a te r ,  a n d  so  h e  p u t  i n  h y d r a n t  w a te r  i n  th e  h o u s e ?  
A .  Y e s , s i r .

Q . A f t e r  th e  h y d r a n t  w a te r  w a s  p u t  in ,  d id  y o u  
u se  th e  w e l l?  A .  N o .

Q . D id  y o u  g o  o v e r  o n  M r .  B e c k ’ s p re m is e s  a f t e r  
t h a t ?  A .  N o .

Q . W h y  n o t?  A ,  H e  w o u ld n ’ t  l e t  u s .

Q . N o w ,  w h a t  u se  o f  y o u r  y a r d  a n d  a l le y w a y  

th e r e  d id  th é  p e o p le  w h o  l iv e d  n e x t  d o o r  t o  y o u ,  i n  

M r .  B e c k ’s h o u s e , m a k e ;  d id  th e y  g o  th r o u g h  th e re ?  

A .  W e l l ,  h e  s a y  h e  g o t  tw o  fe e t  o n  th e  a l le y w a y  a n d  

I  g o t  o n ly  o n e  fo o t ,  so  h e  g o t  a  r i g h t  t o  g o  t h r o u g h  
th e  a l le y w a y .

Q . W e l l ,  .d id  h e  g o  th r o u g h ?  A .  C e r ta in ly .

Q . D u r in g  a l l  th e  t im e  y o u  l iv e d  th e r e ?  A .  H e  

w e n t  a l l  th e  t im e  th r o u g h .

Q . A n d  th e  p e o p le  t h a t  l iv e d  in  h is  h o u s e , to o ?  
A .  A l l  th e  p e o p le .

Q . Y o u  h e a rd  th e  te s t im o n y  o f  M r .  K n a b e ,  d id n ’ t  
y o u ?  A .  Y e s .

Q . Y o u  h e a rd  w h a t  h e  s a id  a b o u t  th e  s e r v a n t  

g i r l  b e in g  p u t  o f f  b y  M r .  B e c k ,  d id n ’ t  y o u ?  A .  M y  
s e r v a n t  g i r l .

Q . I  w a s  g o in g  to  a s k  y o u  w h e th e r  t h a t  w a s  y o u r  

4 0  s e r v a n t  g i r l  t h a t  w a s  p u t  o f f?  A .  I  w a s n ’t  h o m e , 

a n d —

Q . W e l l ,  th e n ,  n e v e r  m in d ;  I  c a n ’ t  a s k  y o u  i f  y o u  

w e re  n o t  h o m e .



Cross-examination by Mr. Bradner:

Q . Y o n  s a y  y o u  u s e d  th e  w e l l  f o r  a b o u t  tw o  

m o n th s  a f t e r  y o u  m o v e d  i n  N o . 5 1 ?  A .  W e l l ,  1 

d o n ’ t  k n o w  h o w  lo n g  w e  u s e d  th e  w e l l .  I  p u l l  a  

b u c k e t  o f  w a te r  u p  a n d  f in d  c a ts  i n  a n d  th e n —
Q . Y o u  s to p p e d  u s in g  th e  w e l l  b e c a u s e  th e  w a te r  

w a s  b a d , w a s  t h a t  th e  re a s o n ?  A .  T h e  w a te r  w a s  

n o  g o o d , w a s  n o  w a te r  m o re  in ,  w a s  a l l  d r ie d  u p .
Q . A n d  a f t e r  t h a t  w h e r e  d id  y o u  g e t  th e  w a te r  

th a t  y o u  Avanted to  u se ?  A -  I n  o u r  k itc h e n , w e  

g o t  th e  h y d r a n t  w a te r .
Q . H a d  i t  p u t  i n  f r o m  th e  c i t y ,  f r o m  th e  p ip e  i n  

th e  s tre e t? .

T h e  C o u r t : W e l l ,  i t  w a s  a  h y d r a n t  i n  th e  

k i tc h e n .

Q . W e l l ,  y o u  s a y  t h a t  M r .  B e c k  w o u ld n ’ t  le t  y o u  

go  o v e r  o n  h is  la n d ?  A .  N o .
Q . D id  y o u  t r y  to  go . o n  th e re ?  A .  W h a t  r i g h t

I  h a d  th e re ?
Q . D id  y o u  t r y  to  g o  o n  h is  la n d ?  A .  W h e n  w e  

co m e  o v e r  a  l i t t l e  b i t ,  h e  s c o ld .
Q . B u t  y o u  t r ie d  t o  g o  o v e r  th e r e ,  d id n ’ t  y o u ?  

A .  I  g o t  n o th in g  t o  d o  th e re .
Q . D id n ’ t  y o u  h a n g  y o u r  c lo th e s  th e r e  so m e -

t im e s ?  A .  O h , n o , I  g o t  m y  p u l le y  l in e  f r o m  o u r  

to p  w in d o w s ,  o n  th e  t o p  o n e  w a s  b y  M r .  T r a u t  s, h e  

g o t  a  s h o p  t h e r e ;  w e  u s e  o u r  p u l le y  l in e s ,  n o t  o n  

th e  o th e r  y a r d ,  w e  d a re s n ’t  to u c h  th e  o th e r  y a r d ; 

m y  s e r v a n t  g i r l  w a s  Avash c lo th e s  a n d  I  w a s n ’t  

h o m e —
Q . N e v e r  m i n d ; d o n ’ t  t e l l  w h a t  o c c u r r e d  to  y o u r  

s e r v a n t  g i r l  w h e n  y o u  w e re  n o t  h o m e . T h e  o n ly  

re a s o n  y o u  d id n  t  g o  o v e r  o n  t h a t  la n d  w a s  b e c a u s e  

M r .  B e c k  w o u ld n ’ t  y e t  y o u ?  A .  N o .
Q . H e  wouldn’t l e t  you g o  o v e r  th e re ?  A .  W e  

g o t  n o th in g  t o  do t h e r e ; h e  Avouldn’t alloAV m e  to 

go  th e re .
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Q . W o u ld n ’ t  l e t  y o u  e v e n  s te p  o n  i t ?  A .  W h a t  

r i g h t  I  h a d  th e r e ,  n o .

Q . W h o  l iv e d  i n  th e  h o u s e  w i t h  y o u ?  A .  O n ly  
m e .

Q . O n ly  y o u ,  a l l  a lo n e ?  A .  A l l  a lo n e .

Q . W a s  th e r e  a n y  fe n c e  b a c k  i n  th e  y a r d  a f t e r  

th e  w e l l  w a s  c lo s e d  u p ?  A .  T h e re  w a s  n o  w a te r  

^  i n  th e  w e l l ;  th e  w a te r  w a s  d i r t y ;  I  w o u ld n ’ t  s a y  

w h a t  c o m e s  in .

Q . D o  y o u  k n o w  w h e th e r  th e  w e l l  w a s  e v e r  c lo s e d  

u p ?  A .  T h e re  w a s  n o  w a te r  i n  th e  w e l l ,  n o  m o re .

Q . D o n ’ t  y o u  k n o w  t h a t  th e  B o a r d  o f  H e a l t h  o f  

th e  C i t y  o f  N e w a r k  c lo s e d  th e  w e l l?  A .  I  d o n ’ t  

k n o w .

Q . W a s  there any fence put up there between 
those houses while you Were there? A .  N o ,  no 
fence; the fence was in the garden.

Q . B e tw e e n  th e  y a r d  a n d  th e  g a rd e n  th e r e  w a s  a  

fe n c e , w a s n ’ t  th e re ?  A .  I t  w a s  b e h in d ,  i n  th e  re a r .

Q . I n  th e  r e a r  o f  th e  p r o p e r t y  th e r e  w a s  a  fe n c e ?  

A .  N o t  i n  th e  y a r d  w h e re  M r .  B e c k  goes  th r o u g h .

K e d ir e c t - e x a m in a t io n :

Q . Y o u  s a y  y o u  s to p p e d  u s in g  th e  w e l l ;  d o  y o u  

k n o w  w h e th e r  th e  w e l l  w a s  a c t u a l l y  f i l l e d  u p ?  A .  

H o w  is  t h a t?

3 0  Q . I  s a y  y o u  s to p p e d  u s in g  th e  w e l l ,  b u t  d o  y o u  
k n o w  w h e th e r  th e  w e l l  w a s  f i l le d  u p ?  A .  I  g u e ss  

h e  f i l le d  i t  u p ;  I  d o n ’ t  k n o w  w h o  f i l le d  i t  u p ,  y o u  

k n o w .

Q . D o  y o u  k n o w  w h e th e r  i t  w a s  f i l le d  u p ?  A .  1 

d o n ’ t  k n o w  w h o  d o n e  i t .

Q . B u t  i t  w a s  f i l le d  u p ,  w a s  i t ?  A .  T h e  w e l l  w a s  

f i l le d  u p .

4 0
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I S A A C  F B E I D ,  s w o r n  f o r  th e  d e fe n d a n t : 

D ir e c t - e x a m in a t io n  b y  M r .  B e ld o n :

Q . W h e r e  d o  y o u  l iv e ,  M r .  F r e id ?  A .  2 1  R ic h -

m o n d  S tre e t .
Q . I n  th e  C i t y  o f  N e w a r k ?  A .  Y e s , s i r .

Q . H o w  lo n g  h a v e  y o n  l iv e d  i n  N e w a r k ?  A .  

1882 .
Q . D o  y o u  k n o w  th e  p re m is e s  w h e re  M a x  R a n d  

n o w  o w n s  a n d  l iv e s ?  A .  I  d o .
Q . A n d  th e  p re m is e s  w h e re  M r .  A r m m ,  S a m u e l 

A r m m ,  n o w  o w n s  a n d  l iv e s ?  A .  I  d o .
Q . Y o u  s o ld  M r .  A r m m  th e  p r o p e r t y  t h a t  he  

o w n s , d id n ’ t  y o u ?  A .  Y e s , 5 3  a n d  55.

Q . 5 3  a n d  55  B ro o m e  S tre e t?  A .  Y e s .
Q . Y o u  b o u g h t  i t  i n  w h a t  y e a r ,  d o  y o u  re m e m -

b e r?  A .  I  o w n e d  i t  m a y b e  a b o u t  f iv e  o r  s ix  y e a r s ;  

I  d o n ’ t  r e c o l le c t  e x a c t ly  h o w  lo n g .
Q . F r o m  w h o m  d id  y o u  b u y ?  A .  M e n d e l.

Q . N o w ,  d u r in g  th e  t im e  t h a t  y o u  o w n e d  th e  

p re m is e s  w h a t  b u i ld in g s  w e re  th e r e  o n  th e  p r e m -

ise s?  A .  T h e re  w e re  tw o  l i t t l e  h o u s e s  e x a c t ly  l ik e  

M r .  R a n d ’ s, a n d  i n  th e  r e a r  w a s  a  s ta b le  o v e r  th e  

e n t i r e  w id t h  o f  53  a n d  5 5 , i n  th e  e x t r e m e  re a r .
Q . T h e  tw o  h o u s e s  in  f r o n t  Tvere th e  o ld  h o u s e s , 

w e re  th e y  n o t?  A .  53  a n d  5 5  e x a c t ly  a l ik e ,  l i k e  51 .

Q . N o w ,  d u r in g  th e  t im e  t h a t  y o u  o w n e d  th e  

p r o p e r t y  w h a t  r i g h t s ,  i f  a n y ,  d id  y o u r  te n a n ts  e x -

e rc is e  i n  t h e  l o t  5 1 , a n d  th e  p a s s a g e w a y  o u t?  A .  

T o  ta k e  t h e  h o rs e s  i n  a n d  o u t  th r o u g h  th e  a l le y .

Q . Y o u  r e n te d  th e  s ta b le s  i n  th e  r e a r  to  p e o p le , 

d id  y o u ?  A .  Y e s .
Q . W a s  th e r e  a n y  o th e r  w a v  f o r  th e m  t o  g e t  o u t?  

A .  N o ,  e x c e p t th e  a l le y .
Q . I  s a v  a n y  o th e r  w a y  th a n  th e  a l le y ?  A .  J u s t  

th e  a l le y  w i t h  th e  h o rs e s .
Q . D u r in g  w h a t  p o r t io n  o f  th e  t im e  t h a t  y o u  

o w n e d  th e  p r o p e r t y  w a s  t h a t  k e p t  u p ?  A .  A  g o o d  

m a n y  y e a rs .

10
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Q . D u r in g  th e  t im e  t h a t  y o u  o w n e d  th e  p r o p e r t y  

th e  h o u s e s  i n  f r o n t  w e re  ta k e n  d o w n , w e re  th e y  n o t?  

A .  Y e s , I  h a d  th e m  ta k e n  d o w n .

Q . W h a t  t im e  w a s  t h a t ,  d o  y o u  k n o w ?  A .  A b o u t  

t w o  o r  th r e e  y e a rs  b e fo r e  I  s o ld  th e  lo t .

Q . Y o u  d id n ’t  b u i ld  w h i le  y o u  w e re  t h e r e ;  w h i le

y o u  o w n e d  i t  y o u  d id n ’t  b u i ld  o n  i t  a f t e r w a r d s ?  A .

N o ,  s i r .  
i n

Q . D u r in g  th e  t im e  y o u  o w n e d  th o s e  p re m is e s  

w h e re  M r .  A r m m  n o w  o w n s  w h a t  u se , i f  a n y ,  d id  

t h e  p e o p le  l i v i n g  i n  51  m a k e  o f  y o u r  p r o p e r t y  ? A .  

N o n e  t h a t  I  k n o w  o f.

Q . D id  a n y  o f  th e m  m a k e  a n y  c la im  to  y o u  t h a t  

th e y  h a d  a n y  r i g h t  t o  u s e  i t ?  A .  N e v e r .

Q . D id  y o u  e v e r  b u i ld  a  fe n c e , o r  h a v e  b u i l t  a 

fe n c e , s e p a r a t in g  y o u r  p r o p e r t y ,  o r  a n y  p o r t io n  o f  

y o u r  p r o p e r t y  f r o m  M r .  R a n d ?  A .  N o ,  i t  w a s  

o p e n ;  I  n e v e r  b u i l t  n o th in g  th e re .

Q . B e fo r e  y o u  s o ld  th e  p r o p e r t y  to  M r .  A r m m  

w e re  y o u  v is i t e d  b y  M r .  R a n d  a n d  M r .  S u s s k in d  a n d  

M r .  T r a u t ?  A .  Y e s , s i r .

Q . W i t h  re fe re n c e  t o  t h i s  p r o p e r t y ?  A .  T h e y  

c a m e  to  m e , th e y  w a n te d  to  b u y  th e  p r iv i le g e  t h a t  

5 3  a n d  55  h a d  t o  g o  th r o u g h  51 , a n d  th e y  a s k e d  m e  

th e  p r i c e ; I  s a id  $ 5 0 0 ; M r .  R a n d  w a s  s a t is f ie d  o n  

th e  p r ic e ,  b u t  w h e n  h e  c a m e  to  b u y in g  h e  s a id  I  

3 0  s h o n ld  ta k e  a  m o r tg a g e  o n  51 , a n d  in c lu d in g  f o r  th e  

p r iv i le g e  th e  $ 5 0 0 , I  s h o u ld  ta k e  a  m o r tg a g e  f o r  

$ 1 ,5 0 0 , a n d  I  t h o u g h t  t h a t  w a s  a  l i t t l e  b i t  to o  m u c h  

o f  a  m o r tg a g e  to  ta k e  o n  51 , a n d  so  I  re fu s e d .

Q . A n d  d id  y o u  e v e r  c o n v e y  t h a t ,  o r  re le a s e  t h a t  

r i g h t  o f  w a y  t o  h im ?  A .  N o , s i r .

Q . O r  t o  a n y b o d y  e lse ?  A .  T h a t  r i g h t  o f  w a y  

w e n t  to  w h o  b o u g h t  th e  l o t  53  a n d  55 , M r .  A r m m ,  

h e  b o u g h t  t h a t  r i g h t  f r o m  m e , a c c o r d in g  to  th e  deed .

^  C ro s s - e x a m in a t io n  b y  M r .  B r a d n e r :

Q . Y o u  b o u g h t  f r o m  M e n d e l in  1 8 9 3 , d id n ’ t  y o u ?  

A .  I  s u p p o s e  s o ; I  d o n ’t  r e c o l le c t  e x a c t ly  w h a t  y e a r .



Q . A t  th e  t im e  y o u  b o u g h t  th o s e  tw o  l i t t l e  h o u s e s  

w a s  th e r e  a  s ta b le  o n  th e  la n d  i n  th e  r e a r  o f  th e m ?  

A . Y e s , s i r ;  w h ic h  M r .  M e n d e l u s e d  f o r  h is  h o rs e s .

Q . T h e re  w a s  a  s ta b le  th e r e ?  A .  Y e s , s i r ;  o n  

th e  e x t r e m e  re a r .  .
Q . A t  t h a t  t im e  w a s  th e r e  a  fe n c e  b e tw e e n  th e  

M e n d e l p r o p e r t y  a n d  th e  tT r a u t  p r o p e r t y ?  A .  N o , 

s ir .
Q . M r .  T r a u t  w a s  l i v i n g  th e n ,  w a s n ’ t  h e ?  A .  H e  

w a s  l i v i n g  i n  M e r c e r  S t r e e t ;  I  k n o w  h im .

Q . Y o u  k n e w  h im ?  A .  S u re .
Q . W h o  w a s  l i v i n g  i n  th e  T r a u t  h o u s e  th e n ?  A .

I  t h i n k  tw o  te n a n ts ,  j u s t  th e  s a m e  a s  b y  m e .
Q , W a s n ’t  th e r e  a  c o lo re d  w o m a n  l i v i n g  th e r e  

th e n ?  A .  O h , y e s , yes , th e  m o th e r  o f  t h a t  d r i v e r  

f r o m  th e  s ta t io n .
Q . W h o  w a s  l i v i n g  i n  53  w h e n  y o u  b o u g h t  th e  

p r o p e r ty ?  A .  I  d o n ’ t  r e c o l le c t .
Q . C o lo re d  p e o p le ?  A .  I  d o n ’ t  r e c o l le c t ;  I  d o n ’ t  

t h in k  so , th e r e  w a s  c o lo re d  p e o p le  w h e n  1 b o u g h t  

i t ;  w h i t e  p e o p le .
Q . W h o  w a s  l i v i n g  i n  5 5 ?  A .  d o n ’t  r e c o l le c t ;  

som e te n a n ts .
Q . A t  t h a t  t im e  w a s  th e r e  a  fe n c e  o n  th e  s o u th  

s id e  o f  th e  M e n d e l p r o p e r t y  n e x t  t o  A n n in ’ s p la c e  

a t  57 ?  A .  Y e s , s i r ;  th e r e  wTas  a ls o  a  s ta b le  i n  th e  

r e a r  o f  57 .
Q . M r .  A r m m  h a d  a  r e s t a u r a n t  a t  5 7 , th e n ;, 

d id n ’ t  h e ?  A .  I  d o n ’ t  k n o w  i f  h e  l iv e d  th e r e  w h e n  

I  b o u g h t  i t ;  I  d o n ’ t  re m e m b e r .
Q . B u t  th e r e  w a s  a  s ta b le  i n  th e  r e a r  o f  5 7 ?  A .  

Y e s , s i r .
Q . A n d  y o u  a re  s u re  th e r e  w a s  a  s ta b le  o n  53  a n d  

55?  A .  T h e r e  w a s  o n  M r .  I  d o n ’ t  r e m e m b e r  h is  

n a m e , h e  d ie d  s in c e ;  h e  w a s  l i v i n g  th e r e  i n  t h a t  

h o u s e ; t h a t  is  r i g h t ;  M r .  A r m m  w a s n ’ t  l i v i n g  th e re .

Q . Y o u  a re  s u re  th e r e  w a s  a  s ta b le  i n  th e  r e a r  

o f  53  a n d  5 5  o n  t h a t  la n d ?  A .  O h , y e s , I  re n te d  

t h a t  la n d .
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Q . W a s  th e r e  a n y  w a y  o f  g e t t in g  o u t  f r o m  t h a t  

s ta b le  to  M e r c e r  S t r e e t?  A .  N o ,  s i r ;  th e  s ta b le  

to o k  u p  a l l  th e  lo t .

Q . D id  y o u  e v e r  see a  h o rs e  g o  t h r o u g h  th is  a l le y -  

w a y ?  A .  S u re .

Q . T h r o u g h  t h a t  g a te ?  A .  S u r e ;  c o u ld n ’ t  g e t 

o u t  a n y  o th e r  w a y ;  n o  w a y  o u t .

Q . W h i le  M r .  T r a u t  w a s  l i v i n g ?  A .  W h i le  M r .  

T r a u t  w a s  l iv in g .

Q . A f t e r  h is  d e a th  d id  y o u  see a n y  h o rs e s  g o  

t h r o u g h  th a t ?  A .  I  h a d  th e  s ta b le  p u l le d  d o w n ;  

I  d o n ’ t  r e c o l le c t  w h e th e r  t h a t  w a s  b e fo r e  M r .  T r a u t  

d ie d  o r  a f t e r w a r d s ,  b e c a u s e  I  h a d  p r o p e r t y  i n  58  

a n d  60  t h a t  I  o w n e d  th e r e ,  I  h a d  b u s in e s s  th e r e  to  

g o  a n d  c o l le c t ,  a n d  I  k n o w  a b o u t  th e  h o rs e s  g o in g - 

i n  a n d  o u t .

Q . H o w  m a n y  y e a rs  d o  y o u  t h i n k  y o u  o w n e d  t h a t  

p r o p e r t y  b e fo re  y o u  p u l le d  t h a t  s ta b le  d o w n ?  A .  

M a y b e  th r e e  o r  f o u r  y e a rs .

Q . A n d  M r .  T r a u t  w a s  l i v i n g  w h e n  y o u  p u l le d  

i t  d o w n ?  A .  d o n ’t  k n o w  a b o u t  th a t .

Q . H o w  m a n y  t im e s  d id  y o u  see a n y  h o rs e s  g o  

t h r o u g h  t h a t  a l le y w a y ?  A .  S e v e ra l y e a rs .

Q . Y o u  s a w  h o rs e s  g o  th r o u g h  t h a t  th r e e - fo o t  

a l le y w a y ?  A .  Y e s , s i r .

Q . T h e  tw o  s m a l l  h o u s e s  w e re  ta k e n  d o w n ?  A .  

BO H a d  b e e n  ta k e n  d o w n .

Q . W h e n  d id  y o u  ta k e  th o s e  d o w n ?  A .  I  d o n ’ t  

r e m e m b e r ;  s e v e ra l y e a rs  a g o .

Q . W a s  M r .  T r a u t  l i v i n g  th e n ?  A .  I  d o n ’ t  k n o w .

Q . W T ie n  y o u  to o k  th o s e  d o w n  w a s  th e r e  a  fe n c e  

u p  u p  a c ro s s  th e  f r o n t  o f  th e  lo t ?  A .  N o , s i r .

Q . I t  w a s  a l l  o p e n  th e r e ?  A .  A l l  o p e n .

Q . O u t  to  th e  s t r e e t?  A .  O h , th e  f r o n t ?

Q . Y e s . A .  O n  th e  l o t  a n  I t a l i a n  h a d  a  g a rd e n , 

4 0  a n d  h e  p u t  a  fe n c e  i n  f r o n t  so  h e  c o u ld  c a r t  h is  

m a t e r ia l ,  b u i ld in g  m a t e r ia l ,  o n  53  a n d  5 5 ;  I  g a v e  

h im  t h a t  p r iv i le g e  f o r  n o th in g .



Q . D o n ’ t  y o u  k n o w  l ie  p u t  a  fe n c e  u p  o n  t l ie  

n o r t h  s id e  o f  53 , b e tw e e n  53  a n d  5 1 ?  A .  I  d o n ’ t  

k n o w .
Q . D o n ’ t  y o u  k n o w  th e r e  w a s  a  fe n c e  th e r e  w h e n  

he  s o ld  t o  A r in in ?  A .  I  d o n ’ t  k n o w .
Q . Y o u  d id n ’ t  g o  a n d  lo o k ?  A .  N o ,  s i r ;  n o  b u s i-

ness  th e re .
Q . D o  y o u  re m e m b e r  th e  n a m e  o f  t h a t  I t a l i a n ?  

A .  E v o n g a lis c o .
Q . D o  y o u  k n o w  w h e re  h e  l iv e s  n o w  ? A .  l i e  u s e d  

to  l iv e  r i g h t  i n  th e  r e a r  o f  m e  f a c in g  M e r c e r  S t r e e t ; 

h e  o w n e d  t h a t  p r o p e r t y ,  tw o  b r o th e r s ,  L o u is  E v o n -

g a l is c o  a n d  a n o th e r  one .

R e d ir e c t - e x a m in a t io n :

Q . W e r e  th o s e  s ta b le s  o n  vth e  b a c k  o f  53  a n d  55  

o ld  s ta b le s  w h e n  y o u  w e n t  i n  th e r e ,  o r  n e w ?  A .  

T h o s e  s ta b le s  w e re  th e r e  w h e n  I  b o u g h t  th e  p r o p -

e r t y  f r o m  M e n d e l ; M e n d e l k e p t  h is  h o rs e s .

Q . Y o u  k n e w  th e  p r o p e r t y  w h e n  M e n d e l l iv e d

th e re ,  d id  y o u ?  A .  Y e s , s i r .
Q . A n d  y o u  k n o w  t h a t  h e  k e p t  h is  h o rs e s  th e r e ?  

A .  Y e s , s i r ;  h e  k e p t  h is  h o rs e s  a n d  h e  r e n te d  o u t  

so m e  s ta b le s  t o  o th e r  p e o p le .
Q . D o  y o u  k n o w  w h e th e r  t h e i r  h o rs e s  w e n t  i n  a n d  

o u t  t h a t  a l le y w a y ?  A .  T h a t  is  th e  o n ly  w a y  th e y  

c o u ld  g e t o u t ;  th e r e  w a s  n o  o th e r  w a y .

E R N E S T  T R A U T ,  s w o r n  f o r  th e  d e fe n d a n t  : 

D i r e c t - e x a m in a t io n  b y  M r .  B e ld o n :

Q . W h e r e  d o  y o u  l iv e ,  M r .  T r a u t?  A .  79  C o m -

m e rc e  S tre e t .
Q . Y o u  a re  th e  s o n  o f  W i l l i a m  T r a u t  w h o  h a s  

bee n  m e n t io n e d  h e re  t h i s  m o r n in g ?  A .  Y e s , s i r .

Q . H o w  lo n g  h a v e  y o u  l iv e d  i n  N e w a r k ?  A .  O h , 

f i f t y  y e a rs  o f f  a n d  o n , I  s u p p o s e .



Q . Y o u r  f a t h e r  u s e d  to  o w n  th e s e  p re m is e s  n o w  

o w n e d  b y  M r .  R a n d  a n d  M r .  A r m in ,  d id n ’ t  h e ?  A .  

N o , n o t  A n n m ,  R a n d .

Q . T h a t  is  t r u e ;  a n d  w h e n  h e  d ie d  h e  l e f t  h i?  

p r o p e r t y  to  y o u  i n  h is  W i l l ?  A .  Y e s .

Q;. W h e n  d id  y o u r  f a t h e r  d ie ?  A .  I n  ’ 9 4 , A p r i l .

Q . W e r e  y o u  f a m i l i a r  w i t h  th e  p r o p e r t y  t h a t  he  

l e f t  y o u  b e fo r e  h is  d e a th ?  A .  W e l l ,  s l ig h t ly .

. Q . H a d  y o u  l iv e d  in  th e  n e ig h b o r h o o d ?  A .  T 

h a d  f o r  a  t im e .

Q . W h a t  t im e ?  A .  W e l l ,  b e fo re  1 8 6 2 , a n d  th e n , I 

t h in k ,  a b o u t  th r e e  y e a rs  a f t e r  18 6 5 .

Q . A n d  t h a t  w a s  a l l?  A .  T h a t  is  a l l .

Q . D o  y o u  k n o w  a n y t h in g  a b o u t  th e  a l le y w a y ,  o r  

th e  p a s s a g e w a y  i n  b a c k ?  A .  I  h e a rd  t e l l  o f  i t .

Q . W h e n  ? A .  O h , I  s u p p o s e  i t  m u s t  h a v e  b e e n  

th e  t im e  1 w a s — b e tw e e n  1 8 6 5  a n d  18 6 8 .

Q . H o w  d id  y o u  h e a r  t e l l  o f  i t ?  A .  I d o n ’t k n o v ,  

I  t h i n k  I  h e a rd  m y  f a t h e r  s p e a k  o f  i t .

Q . W h a t  d id  y o u r  f a t h e r  s a y  a b o u t  i t ?  A .  W e l l ,  

th e  w a y  I  u n d e rs to o d  i t ,  m y  f a t h e r  w a s  g o in g  to  

b u i ld  th e r e  o n e  t im e ,  a n d  h e  w a s n ’t  a l lo w e d ;  t h a t  

is  h o w  I  g o t  i t .

Q . G o in g  t o  b u i ld  o n  h is  o w n  p r o p e r t y ,  th e n ?  A .  

N o , h e  w a s  g o in g  to  b u i ld  o v e r  o n to  t h i s  a l le y .

Q . T h a t  is  th e  a l le y  a c ro s s ?  A .  N o , th e  a l le y  

3 0  g o in g  o u t  t o  th e  s t re e t .

Q . D id  y o u  e v e r  h e a r  y o u r  f a t h e r  s a y  w h a t  

r ig h t s ,  i f  a n y ,  h e  h a d  in  th e  p r o p e r t y  a d jo in in g ?  A .  

H e  h a d  n o n e  th e re ,  I  guess .

Q . W h a t?  A .  H e  h a d  n o n e  th e re .

Q . W h e n  y o u  c a m e  to  s e l l  t h i s  p r o p e r t y  to  M r .  

R a n d  w h a t  w a s  th e  p r ic e  a g re e d  u p o n  b e tw e e n  

y o u ?  A .  $ 1 ,5 0 0 .

Q . A n d  d id  y o u  g o  w i t h  h im  to  M r .  F r e id ?  A .  

4 0  Y e s , s i r .  «.

Q . T o  see a b o u t  d is p o s in g  o f  th e  r i g h t  o f  w a y  

a c ro s s ?  A .  Y e s , s ir .
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Q . A n d  w h a t  w a s  i t  M r .  F r e id  a s k e d  y o n  f o r  i t ?

A .  H e  w a n te d  $ 5 0 0  f o r  th e  p r iv i le g e ,  t o  b u y  t h is  

p r iv i le g e .
Q . A n d  w h a t  a g re e m e n t o r  u n d e r s ta n d in g  w a s  

m a d e  w i t h  r e g a r d  to  i t ?  A .  W e l l ,  I  s h o u ld  h a v e  

t h i s  $ 5 0 0  o f f  t h e  s a le , I  ta k e  i t ,  t o  g iv e  to  M r .

F r e id ,  a n d  h e  s e t t le  i t  a n d  g iv e  h im  a  c le a r  t i t l e .

Q . A n d  y o u  s o ld  f i n a l l y  t o  S u s s k in d ,  d id  y o u ?  1Q 

A .  Y e s , I  s o ld  t o  S u s s k in d  ; w e l l ,  h e  w a s  h is  a g e n t,  

a n y h o w .
Q . A n d  hoAV m u c h  d id  y o u  g e t o u t  o f  a t?  A .  1 

g o t  $1,000.
Q . Y o u  g o t  $ 1 ,0 0 0  a n d  l e f t  th e  a l le y  p a r t  f o r  

th e m  to  s e t t le ,  w a s  t h a t  i t ?  A .  Y e s , t h a t  is  i t .

C ro s s -e x a m in a t io n  b y  M r .  B r a d n e r :

Q . M r .  T r a u t ,  h o w  m u c h  d id  y o u  s a y  y o u  a g re e d  

w i t h  R a n d  t o  s e l l  th e  p r o p e r t y  f o r ?  A .  $ 1 ,5 0 0 .
Q . T h a t  w a s  y o u r  a g re e m e n t,  w a s  i t ?  A .  Y e s , s i r .

Q . ( S h o w in g  w itn e s s  p a p e r . )  I s  t h a t  y o u r  s ig -

n a tu r e ?  A .  I  guess  i t  is .
Q . L o o k  t h a t  p a p e r  o v e r ,  M r .  T r a u t .  A .  I  h a v e  

seen  t h a t  so fa r .
Q . C a n  y o u  s a y  n o w  i t  w a s  $ 1 ,5 0 0 ?  A .  W e l l ,  I  

m ig h t  h a v e  m a d e  a  m is ta k e ,  b u t  I  t h i n k  i t  w a s  

$ 1 ,5 0 0 .
Q . I s n ’ t  t h a t  th e  a g re e m e n t t h a t  y o u  m a d e  w i t h  30  

M r .  R a n d ?  A .  Y e s , i t  seem s so.
Q . D o e s n ’ t  t h a t  s a y  $ 1 ,4 0 0 ?  A .  W e l l ,  l e t  i t  go  

a t  $ 1 ,4 0 0 , b u t  I  t h i n k  i t  w a s  $ 1 ,5 0 0 .
Q . D id n ’ t  y o u  m a k e  th e  a g re e m e n t to  c o n v e y  t h is  

p r o p e r t y  t o  M r .  R a n d  f r e e  a n d  c le a r?  A .  Y e s , s i r .

Q,. D id  y o u  e v e r  c a r r y  o u t  t h a t  a g re e m e n t?  A .

I  t h in k  I  d id .
Q . D id  y o u  e v e r  c o n v e y  th e  p r o p e r t y  to  M r .  

R a n d ?  A .  O h , n o , n o t  t o  M r . — w e l l ,  I  d id  to  h is  4 0

a g e n t.
Q . Never m in d ;  y o u  n e v e r  c o n v e y e d  i t  t o  h im ?

A .  I  d id  to  h is  a g e n t.
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Q . Y o u  s a y  t h a t  t h is  m a n  w a s  h i s  a g e n t? - A . 
Y e s , s i r .  .

Q . D id n ’t  y o u  a g fe e  t o  p a y  a ' c o m m is s io n  to  M r .  

S u s s k in d  f o r  s e l l in g  t h is  p r o p e r t y  f o r  y o u ?  A .  I  

d id ,  a n d  h e  w a s  h is  a g e n t  a ls o ; h e  w o r k e d  t h e  th in g !  
a l l  h im s e lf .

Q . N o w , y o u  h a v e  g iv e n  so m e  e v id e n c e  a b o u t  t h i s  

a l le y w a y .  D id  y o u  g o  d o w n  to  th e  o ff ic e  o f  G u i ld ,  

L u in  &  T a m b ly n  w h e n  M r .  R a n d  w a s . n e g o t ia t in g  

t o  b u y  t h i s l p y ) p e r t y i i f r ^ m  íy o i í? ¡ : A y  I  t h in k ,  so ?

Q . D o  y o u  re m e m b e r  b e in g  th e r e  i n  th e  o ff ic e  

w h e n  M r .  C o l l ie r ,  á  m e m b e r  o f  t h a t  f i r m ,  a s k e d  y o u  

a b o u t  t h i s  a l le y w a y ?  A .  W e l l ,  I  w a s  a s k e d  q u e s  

t io n s ,  b u f t í l f f ip h ’t í  M n d w í^ H a to l  w á s h s k e d ; : ' : ?

Q . D id n ’ t  .y o u  s a y  t o  M r ;  C o l l ie r ,  i n  th e  p re s e n c e  

o f  M r .  R a n d , a n d  M r .  R a n d ’s s o n , t h a t  y o u  d id n ’ t  

k n o w  a n y t h in g  a t  a l i  a b o u t  t h e ’ a l le y  w a y ?  A .  W e l l , .  

*0  I  d íd ñ ’ t  k n o w T o n ly  w h a t 1 b  h e a r d .  I  : e c t'd ,

Q . Y o u  d o n ’ t  k n o w  a n y t h in g  a b o u t  i t ? ?  A ¿  N o ,  

o n ly  w h a t  I  h e a rd .  1 h e a rd .

Q . Y o u  n e v e r  h a d  b e e n  th e r e  to  see- th e  a l le y w a y ,  

o r  h o w  i t  w a s  u s e d ?  A .  O H , I  k n o w  t h a t  p a r t l y ,  

h o w  i t  w a s  u s é d , b u t  I  n e v e r  seen  a n y  d o c u m e n t  t o  

t h a t  e f fe c t ,  n e v e r  h e a rd  t e l l  o f  i t .

Q . T h e n  y o u  a d m i t ,  d o ’ y o u ,  t h a t  y o u  t o ld  M r .  

C o l l ie r  t h a t  y o u  d id n ’ t  k n o w  a n y t h in g  a b o u t  t h i s  

3 0  a lle yK V a y?  A  W é  w e n t  t o  M r ;  F r e íd  t o  A n d  o u t  

a b o u t  t h a t .  1 ?

Q . D id  y o u  t e l l  M r .  C o l l ie r  a t  t h a t  t im é  t h a t  y o u  

d id n ’ t  k n o w  a n y th in g  a b o u t  th e ’ a l le y w a y ?  A .  I 

d o n ’t  k n o w  w h a t  I  s a id .

Q . Y o u r  f a t h e r  d ie d  i n  1 8 9 4 , d id n ’ t  h e ?  A .  Y e s , 
s i r .

Q . A n d  y o u  o w n e d  th e  p r o p e r t y  t h e n ;  y o u  a c -

q u i r e d  t i t l e  b y  h is  w i l l ?  A .  Y e s .

4 0  Q* D id  y o u  p u t  a  te n a n t  ih  th e r e ?  A .  T h e re  
w a s  te n a n ts  i n  i t ,  y e s ^

Q . W a s  M r s .  C o le m a n , th e  c o lo re d  w o m a n , y o u r  

te n a n t?  A .  I  d o n ’t . r e m e m b e r  a n y  s u c h  n a m e .
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Q . W a s  M r .  S a n d e rs  y o u r  te n a n t?  L A . Y o u  m e a n ,•

I  s u p p o s e , M r s .  B ru c e .  ' '
Q . T h e  c o lo re d  w o m a n ?  A .  T h e  c o lo re d  w o m a n , v. u 

Q . W a s  she  y o u r  te n a n t?  A .  Y e s , s i r .  : ,

*  Q . W h i le  y o n  o w n e d  th e  p r o p e r t y  y o u  v is i t e d  i t ,  e . .

d id n ’t  y o u ,  s o m e tim e s ,-  t o  c o l le c t - y o u r  r e n t?  ’ A .  I

d id .  < ' . \  . . .
Q . D i d  y o u ’ évé i^ see a n y  h o rs e s v g o  t h r o u g h ‘t h a t  : : ■

a l le y w a y ?  A -  I  n e v e r  s e e 'a h o r s e  th é re ,  n o t  a t t h a t  

t im e ,  o r  t i n y  t im e in y  t  h ile .
Q.. W h e n  y o u r  fa th e r 1 d ifed  w a s ! h e r e  a n y  s ta b le  in '  ’ > 

th e  r e a r  to f  th o s e  h o u s e s ?  A , '- N O t  to .  t h i s  p r o p e r t y .

Q . O n  th e . r e a r  o f  53  o r  5 5 ? "  A .  I d b n l . k f i o w l t  :
Q . D id  you e v e r  s e e 'a n y  s ta b le ;  th é r é ?  A .e N o ,  

s i r ;  n e v e r  lo o k e d . y  > ' •
Q . D id  y o u  V e r  see a n y t h e r e ? ; '  A .  N o ,  s i r ,  \

R e ce ss . R ecess . go  ¿0

M r .  B e ld o n : 1 '  f in d ;  u p o n  '  r e c a l l in g  t h e .  ; 

te s t im o n y ,  t h a t  th e r e  r is  ia  ; m a t t e r  o f  u n c e r -

t a i n t y  w h ic h  I  l e f t  i n  th e '“ t e s t i in o n y  O f M r.;, a?

■ K n a b e ;  T  w o u ld !  l i k e  ' p e r in is s ip n  t o t  r e c a l l  

h im .  " -
T h e  C o u f f  s 'Y O u iih a y ? o . i  m n  \

------------- 30 to
F R E D E R I C K  K N A B E '^ fe O a T le 'd  f o r  th e ! d e fe n d -

a n t :  a n t i

D ir e c t - e x a m in a t io n  b v  .M r. B e ld o n :  ; .

Q . M r .  K n a b e ,  w h e n  were y o u  f i r s t  m a r r ie d ?  A .

O h , ’ 73  o r  ’ 7 4 ,1  a in ’ t  c e r ta in ,  " v  ! v '
Q . A n d  a t  t h a t  time I  t h i n k  .you  s a id  t h a t  y o u  

m o v e d  o u t  o f  y o u r  s te p fa th e r ’s h o u s e ; d id  y o u  r e -

m a in  i n  th e  n e ig h b o r h o o d ,  a n d  i f  so , w h e re ?  A .  /  j

A b o u t  f iv e  o r  s ix  d o o rs  a w a y  f r o m  th e  p r o p e r t y  t h a t

is  in  d is p u te .  .
Q . N o w ,(  y o u  s ta te d  a ls o  t h a t  y o u  w e n t  -to  C o n -
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n e e t ic u t ,  w h e n  w a s  i t  t h a t  y o u  w e n t  t o  C o n n e c t ic u t  

a n d  .h o w  lo n g  w e re  y o u  th e r e ?  A .  I  w a s  a w a y  f r o m  

N e w a r k  a b o u t  th r e e  y e a rs .

Q . W h e n  w a s  t h a t ?  A .  T h a t  w a s  i n  1 8 7 8 , u n t i l  

1 881 .

Q,. T h e n , as  I  u n d e r s ta n d  y o u ,  y o u  c a m e  b a c k  to  

y o u r  s te p fa th e r ’ s h o u s e ?  A .  Y e s , s i r .

Q . A n d  w e n t  a w a y  f r o m  t h a t  n e x t  w h e n  y o u  w e re  

m a r r ie d  th e  s e c o n d  t im e ?  A .  I  w a s  m a r r ie d  th e  

s e c o n d  t im e  a b o u t  e ig h te e n  o r  n in e te e n  y e a rs  ago .

Q . Y e s , a n d  y o u  m o v e d  o u t  o f  y o u r  s te p fa th e r ’ s 

h o u s e  th e u ,  a n d  w h e re  d id  y o u  m o v e  th e n ?  A .  

B ro o m e  S tre e t .

Q . H o w  n e a r  to  th e  p re m is e s  i n  q u e s t io n ?  A .  

A b o u t  f iv e  o r  s ix  f lo o rs .

Q . T h e n , e x c e p t in g  th e  t im e  t h a t  y o u  w e re  in  

C o n n e c t ic u t ,  y o u  h a v e  b e e n  f a m i l i a r  w i t h  th e  p re m - 

ise s  i n  q u e s t io n ?  A .  Y e s , s i r .

M r .  B e ld o n : T h e re  is  a  m a t t e r  a ls o  t h a t  I  

d id n ’ t  k n o w  t h i s  w itn e s s  k n e w .

T h e  C o u r t : Y o u  m a y  a s k  h im .

Q . D id  y o u  k n o w  o f  a n y  s ta b le s  o n  th e  r e a r  o f  

th e  p re m is e s  53  a n d  5 5 ?  A .  Y e s , s i r .

Q . D u r in g  y o u r  o w n e r s h ip  o f  th e  p re m is e s  53 

a n d  55  w e re  th e y  th e r e ?  A .  L o u is  M e n d e l ’s.

3 0  Q . A n d  a f t e r w a r d s  Is a a c  F r e id ’s?  A .  I  d o n ’t  

k n o w ; w h e th e r  th e  s ta b le s  w e re  th e r e  w h e n  Is a a c  

F r e id  o w n e d  i t ,  b u t  I  k n o w  i t  w a s  w h e n  L o u is  

M e n d e l o w n e d  i t .

Q . W e r e  h o rs e s  k e p t  i n  th e m ?  A .  Y e s , s i r .

Q . W a s  th e r e  a n y  wra y  f o r  th e  h o rs e s  to  b e  ta k e u  

o u t  th a n  a c ro s s  51  a n d  o u t  th r o u g h  th e  a l le y ?  A ,  

N o , s i r .
N o  c ro s s - e x a m in a t io n .
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S A M U E L  A K M M ,  s w o r n  f o r  th e  d e fe n d a n t : 

D ir e c t - e x a m in a t io n  b y  M r .  B e ld o n :

Q . M r .  A r m m ,  y o u  a re  th e  d e fe n d a n t  i n  t h i s  

case? A .  Y e s , s ir .
Q . H o w  lo n g  h a v e  y o n  l iv e d  i n  N e w a r k ?  A .  

N in e te e n  y e a rs .
Q . Y o u  a re  th e  p re s e n t  o w n e r  o f  th e  p r o p e r t ie s  

53 a n d  55  B ro o m e  S tre e t ,  a re  y o u ?  A .  Y e s , s i r .

Q . A n d  y o u  k n o w ,  M r .  R a n d ,  th e  o w n e r  o f  51?  

A .  Y e s , s i r ;  I  k n o w  h im  v e r y  w e ll .
Q . H o w  lo n g  h a v e  y o u  b e e n  f a m i l i a r  w i t h  t h a t  

p r o p e r ty ?  A .  W h ic h ,  M r .  R a n d ’s?
Q . W e l l ,  w i t h  a l l  th e  th r e e  p r o p e r t ie s ?  A .  W e l l ,  

I  a m  f a m i l i a r  s in c e  I  b o u g h t  i t .
Q . D id  y o u  k n o w  a n y t h in g  a b o u t  th e  p r o p e r t y  

b e fo re  y o u  b o u g h t  i t ?  A .  W e l l ,  I  k n o w  i t ;  I  k n o w  

i t  s in c e  I  a m  in  B ro o m e  S tre e t .
Q . H o w  lo n g  is  th a t?  A .  S in c e  n in e te e n  y e a rs .

Q . P r i o r  t o  th e  t im e  t h a t  y o u  b o u g h t  th e  p r o p -

e r t y  d id  y o u  k n o w  a n y t h in g  a b o u t  a n  a l le y w a y  r u n -

n in g  in t o  th e  s id e  o f  51  a n d  a c ro s s  to  53  a n d  55?  

A . Y e s , s i r .
Q . H o w  d id  y o u  k n o w  o f  t h a t  a l le y w a y ?  A .  I  

k n o w  i t  b e c a u s e  I  u s e d  to  p a s s , u s e d  t o  l iv e  53  

a n d  55  B ro o m e  u s e d  to .  l iv e  c o lo re d  p e o p le , a n d  

P o l is h  p e o p le , a n d  I  u s e d  to  g o  t h ip u g h  th e  a l le y  

b e ca u se  th e  f r o n t  d o o rs  w a s  c lo s e d , a n d  I  u s e d  to  

go th r o u g h  th e  a l le y  t o  c a l l  th e m , t o  g iv e  th e m  

w o rk ,  b e c a u s e  th e y  u s e d  t o  h e lp  m e  o u t ,  w a s h in g  

d is h e s  a n d  e v e r y th in g .
Q , D o  y o u  k n o w  w h e th e r  o r  n o t  th e y  u s e d  t h a t  

a l le y ,  d id  y o u  e v e r  see th e m  use  i t ?  A .  Y e s , s i r .

Q . N o w ,  w h e n  w a s  t h a t?  A .  S in c e  I  a m  i n  th e  

n e ig h b o rh o o d  f i r s t ,  n in e te e n  y e a rs , a lw a y s  u s e d  to  

h e ; a lw a y s  th e y  u s e d  to  u s e  t h a t  a l l e y ; 53  a n d  55  

B ro o m e  w a s  c o n d e m n e d  f r o m  th e  c i t y .
Q . W h a t  d o  y o u  m e a n , w a s  c o n d e m n e d ?  A .
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T h e re  w a s  s e v e ra l f l ie s  i n  o n e  w e e k , a n d  th e n  th e  

4 ' i r e  D e p a r tm e n t  m a d e  a  c o m p la in t  o f  i t .

Q . Y o u  m e a n  w h e n  th e  b u i ld in g s  w e re  t o r n  

d o w n ?  A .  Y e s , s i r ;  w a s  c o m p e lle d  t o  te a r  d o w n  
th o s e  b u i ld in g s .

Q . Y o u  s a y  u n t i l  t h a t  t im e ?  A .  U n t i l  t h a t  t im e  
w a s  s ix  o r  se ve n  y e a rs  ago .

IQ  N o w ,  s in c e  y o u  h a v e  o w n e d  th e  p re m is e s  53
a n d  55, a n d  p r i o r  t o  th e  t im e  o f  t h i s  d is p u te ,  t h a t  

is , b e fo re  th e  t im e  o f  t h is  d is p u te ,  d id  y o u  u s e  th e  

a l le y  a t  a l l?  A .  I  u s e d  to  p a s s  s o m e tim e s .

Q . G o in g  w h e re ?  A .  I  u s e d  to  g o  a r o u n d  th e re  

a n d  b a c k  i n  th e  a l le y ,  s in c e  I  s ta r te d  to  d ig  th e  

fo u n d a t io n  th e r e ,  s ta r te d  to  b u i ld .

Q . D o  y o u  re m e m b e r  a n y  p a r t i c u l a r  o c c a s io n s  o n  

w h ic h  y o u  w e n t  th r o u g h ?  A .  W e l l ,  I  k n o w ,  w a s  b e -
ca u s e  I  p a id  f o r  i t .

20
Q . N o , n o , y o u  d o n ’ t  u n d e r s ta n d  m e . D o  y o u  r e -

m e m b e r  a n y  t im e s , y o u  w e n t  th r o u g h ,  a n y  s p e c ia l 

o c c a s io n ?  A .  N o ,  I  c a n ’ t  t e l l  y o u  e x a c t l y ;  I  k n o w  
1 p a s s e d  w i t h  th e  s u rv e y o r .

Q . A t  a n y  o th e r  t im e ?  A .  M y  c h i ld r e n  u s e d  to  
p a ss  a lw a y s  th e re .

Q- W h i le  53 a n d  55 w e re  v a c a n t ,  w h a t  u s e  d id  

y o u  h a v e  f o r  th e  a l le y ?  A .  A t  t h a t  t im e  I  d id n ’ t  

h a v e  a n y  u se  a t  a l l ,  b e c a u s e  w e n t  to  w o r k ,  a n d  M r .

8 0  * B r u c e  u s e d  to  l i v e  th e re ,  th e  c o lo re d  m a n , a n d  he  

to o k  so m e  b o a rd s  f r o m  th o s e  o ld  h o u s e s  a n d  m a d e  

a  fe n c e  th e re ,  c h i ld r e n  s h o u ld  n o t  m a k e  a  n o is e  

th e r e  i n  th e  r i g h t  o f  w a y ,  a n d  h e  m a d e  a  fe n c e , a n d  

u n t i l  I  s ta r te d  to  b u i ld  t h a t  fe n c e  M r .  R a n d  h im -

s e l f  to o k  i t  a w a y ; w h e n  h e  f ix e d  h is  h o u s e  th e  fe n c e  

w a s  n o  m o re  th e r e ;  h e  to o k  i t  a p a r t  h im s e lf .

Q . Y e s , b u t  u n t i l  th e  t im e  y o u  b u i l t  y o u  h a d  n o  

o c c a s io n  to  use  th e  a l le y  p a r t i c u la r l y ?  A .  N o .

Q . U n t i l  y o u  to o k  th e  s u r v e y o r ?  A .  Y e s , s i r .

Q . A n d  a n y b o d y  e lse  th r o u g h ,  d id  y o u  s a y ?  A .  
M in e  c h i ld r e n  u s e d  t o  p a s s  a lw a y s .



55

Q . N o w ,  u p o n  th e  d a y  'a b o u t  w h ic h  M r .  R a n d  

has  te s t i f ie d ,  y o u  a t te m p te d  to  g o  th r o u g h  t h a t  a l -

le y ,  d id  y o u ?  A .  Y e s , s ir .

M r .  B e ld o n :  N o w ,  i f  th e  C o u r t  p le a s e , 1 

u n d e r s ta n d  t h a t  th e  a g g r a v a t io n  p a r t  o f  th e  

a s s a u lt  is  n o t  in s is te d  u p o n .

Q . Y o u  a t t e m p te d  to  c ro s s  th r o u g h  f o r  th e  p u r -

pose  o f  g o in g  o u t  t h r o u g h  th e  a l le y ?  A .  Y e s , s i r .

C r o s s -e x a m in a t io n  b y  M r .  B r a d n e r :

Q . Y o u  w e n t  in  th e r e  t h a t  d a y  w i t h  so m e  o f  y o u r  

w o rk m e n ,  d id n ’t  y o u ?  A .  W e l l ,  th e  b u i ld e r s ;  th e r e  

w a s  t h a t  t im e  th e  s u rv e y o r s ,  o n  a  S a tu r d a y  a f t e r -

n o o n — n o , b e fo re  d in n e r .

Q . W a s n ’ t  t h a t  b u i ld in g  a l l  u p  th e r e  th e h ?  A .  

n o , s i r .

Q . W a s  i t  e n c lo s e d ?  A .  N o ,  a l l  o p e n  y e t ;  w a s  

w o r k in g  i n  i t .

Q . W a s  th e  r o o f  o n ?  A .  Y e s , s i r ;  th e  r o o f  is  th e  

f i r s t  t h in g  t o  p u t  o n .

Q . T h e  s id e  w a l ls  w e re  a l l  u p ?  A .  S id e  w a l ls  a l l  

u p ;  n o  d o o rs  i n  y e t.

Q . A n d  y o u  w e n t  o v e r  o n  R a n d ’s g r o u n d  th e re ?  

A .  Y e s , s i r ;  I  w e n t  o n  m y  p re m is e s .

Q . D id  y o u  b r e a k  th e  g a te  d o w n ?  A .  Y e s , s i r ;  

I  d o n e .

Q . A n d  b e fo r e  t h a t  t im e  y o u  h a d  n e v e r  u s e d  th e  

a l le y  e x c e p t to  g o  a r o u n d  th e r e  a n d  see th o s e  c o l-

o re d  p e o p le ?  A .  S ir ?

Q . Y o u  h a d  n e v e r  u s e d  th e  a l le y  b e fo re  th a t ,  e x -

c e p t to  g o  th r o u g h  a n d  g o  a r o u n d  a n d  see th o s e  

c o lo re d  p e o p le  a t  th e  b a c k  d o o r?  A .  W h e n ?  .

Q . D id n ’ t  y o u  s a y —  A .  Y e s , 1 s a id  th a t ,  n o t  

c o lo re d  p e o p le , I  u s e d  t o  u s e  t h a t  a l le y  t o  g o  to  

P o l is h  p e o p le  t o  h i r e  th e m  t o  w o r k .

Q . W h y  d id n ’ t  y o u  g o  to  th e  f r o n t  d o o r?  A .  I t  

w a s  c lo s e d .
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Q . A n d  y o u  w e n t  a r o u n d  th r o u g h  t h is  a l le y w a y ?  

A .  Y e s , s i r ;  e v e ry b o d y  u s e d  to  p a s s  th e re .

Q . Y o u  o w n  N o . 57  a ls o , d o n ’ t  y o u ?  A .  N o ,  s i r ;  

I  w a s  a, t e n a n t  th e r e  a b o u t  te n  y e a rs  i n  5 7  B ro o m e .

Q . I s  th e r e  a  fe n c e  o n  th e  l in e  b e tw e e n  57  a n d  

5 5 ?  A .  S u re .

Q,. B e e n  th e r e  a l l  th e  t im e  y o u  w e re  th e re ?  A .  

A l l  t h e  t im e  w a s  a  fe n c e .
10

Q . W h e n  y o u  b o u g h t  t h is  53  a n d  55  th e r e  w a s  a 

fe n c e  o n  th e  l in e  b e tw e e n  53  a n d  51 , w a s n ’ t  th e re ?  

A .  T h e re  w a s  n o  fe n c e , o n ly  w a s  a  l i t t l e  b i t  o f  fe n c e , 

c o m m o n  b o a rd s  w h ic h  I  to o k , o f f  t h a t  h o u s e .

Q . T h e re  w a s  a  fe n c e  th e re ,  w a s n ’ t  th e r e ?  A .  I t  

w a s  p u t  u p  b y  M r .  B ru c e .

Q . T h e re  w a s  a  fe n c e  th e re ?  A .  F r o m  M r .  

B r u c e  ; j u s t  M r .  B r u c e  p u t  i t  u p ,  a n  o ld  c o lo re d  m a n . 

Q . H o w  lo n g  h a d  t h a t  b e e n  th e r e  b e fo r e  y o u  

2 0  b o u g h t  i t ?  A .  W h a t ;  t h a t  fe n c e ?

Q . Y e s . A .  I  w o n ’ t  s a y  h o w  lo n g ;  a b o u t  tw o  

y e a rs  b e fo re  I  b o u g h t  i t .

Q . W h e n  d id  y o u  b u y  f r o m  M r .  F r e id ?  A .  T h e  

sa m e  y e a r  w h e n  M r .  R a n d  b o u g h t  o f  T r a u t ; a b o u t  a  

m o n th  la te r .

Q , W h a t  e ls e  w a s  o n  th e  la n d  b e s id e s  th e  tw o  

s m a l l  h o u se s  w h e n  y o u  b o u g h t  i t ?  A .  W a s  e m p ty ,  

id le  g r o u n d ,  w h e n  E v o n g a lis c o  h a d  c h a rg e  o f  t h a t  

3 0  g r o u n d .

Q . H e  h a d  m a s o n ’ s m a t e r ia ls  o n  th e r e ?  A .  H a d  

a  g a rd e n  ;* e v e r y th in g  th e re .

Q . A lw a y s  b e e n  a  g a rd e n  i n  th e  b a c k  p a r t ?  A .  

T h e  b a c k  p a r t  a lw a y s  b e e n  a  g a r d e n ; yes .

Q . A lw a y s  b e e n  a  g a rd e n  ? A .  M r .  F r e id  b o u g h t  

i t ; M r .  F r e id  to o k  th e  s ta b le s  a w a y  f r o m  th e re ,  a n d  

to o k  th o s e  h o u se s  a w a y  a f t e r  t h a t ;  a f t e r  th e  s ta b le s  

he  to o k  th o s e  h o u s e s  a w a y .

Q . H o w  lo n g  d id  L o u is  M e n d e l o w n  th e  p r o p e r t y ?  

A .  I  c a n ’ t  t e l l  y o u .
4 0



K e d ir e c t - e x a m in a t io n :

Q . W e r e  th e r e  a n y  b u i ld in g s  a t  a l l  o n  53  a n d  55  

w h e n  y o u  b o u g h t  i t ?  A .  N o ,  s i r .
Q . T h e  s m a l l  h o u s e s  h a d  b e e n  re m o v e d ?  A .  H a d  

been  re m o v e d  f r o m  th e  F i r e  D e p a r tm e n t .

M r .  B e ld o n : I  o f f e r  c e r t i f ie d  c o p ie s  o f  th e  

d e e d s  i n  o u r  c h a in  o f  t i t l e ,  a n d  th e  o r ig in a l  

d e e d  f r o m  M r .  F r e id  t o  M r .  A r m m .

D e fe n d a n t  re s ts .

A M E L I A  T R A U T ,  s w o r n  f o r  th e  p l a i n t i f f  i n  r e -

b u t t a l  :

D i r e c t - e x a m in a t io n  b y  M r .  B r a d n e r :

Q . Y o u  a r e  a  d a u g h te r  o f  M r .  T r a u t ?  A .  Y e s , 

s i r .
Q . D o  y o u  k n o w  th e  p r o p e r t y  51  B ro o m e  S tre e t?  

A :  Y e s , s i r .
Q . H o w  lo n g  h a v e  y o u  b e e n  f a m i l i a r  w i t h  t h a t  

p r o p e r t y  ? A .  A b o u t  f i f t y  o r  f i f t y - o n e  y e a r s , t h a t  

is  th e  f r o n t  p a r t ,  n o t  th e  b a c k  p a r t .
Q . T h e  f r o n t  p a r t ?  A .  W e l l ,  I  s a w  th e  h o u s e s

s ta n d in g  th e re .
Q . W e r e  y o u  e v e r  i n  th e  b a c k  y a r d ?  A .  Y e s , 

s ir .
Q . D o  y o u  re m e m b e r  w h e n  y o u r  f a t h e r  b o u g h t  th e  

p r o p e r t y ?  A .  Y e s , s i r ;  i n  1 8 6 7 .
Q , T h e re  w e re  th r e e  h o u s e s  th e r e ,  w e re n ’ t  th e r e ,  

w h e n  h e  b o u g h t  i t ?  A .  Y e s , s i r .

Q . W h e n  h e  b o u g h t  5 1 ?  A .  Y e s , s i r .
Q . W a s  th e r e  a n  a l le y w a y  o n  th e  n o r t h  s id e  o f  51

a t  t h a t  t im e ?  A .  Y e s , s i r .
Q . D o  y o u  k n o w  w h e th e r  th e r e  w a s  a  g a te  th e re ?

A .  Y e s , s i r .
Q . W h a t  w a s  th e r e  im m e d ia te ly  b e h in d  th e  th r e e  

h o u se s?  A .  W e l l ,  a  y a r d ; w e  c a l le d  i t  a  y a r d .
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Q . D u r in g  th e  t im e  t h a t  y o u r  f a t h e r  o w n e d  t h a t  

p r o p e r t y  h o w  w a s  t h a t  y a r d  u s e d ?  A .  H o w  w a s  i t  
u s e d ?

Y e s . A .  W e l l ,  p e o p le  w e n t  t h r o u g h  to  g o  in  

th e  g a r d e n s ;  th e  g a rd e n s  w e re  b y  th e m s e lv e s ;  th e y  

w e n t  th r o u g h  to  g o  i n  th e  g a rd e n s  a n d  g o  to  th e  
w e l l ; th e  c h i ld r e n  p la y e d  i n  th e r e .

Q . W e l l ,  d o  y o u  k n o w  w h e th e r  th e  p e o p le  o f  53  

1 0  a n d  55  u s e d  th e  y a r d  o n  y o u r  s id e , a n d  y o u r  f a t h e r 's  

h o u s e , a n d  w h e th e r  th e  p e o p le  i n  t h a t  h o u s e  u se d  

th e  y a r d  o n  th e  o th e r  s id e  d u r in g  th e  t im e  h e  o w n e d  

i t ?  A .  W e l l ,  th e  c h i ld r e n  u s e d  to  g o  t h r o u g h ;  1 

d o n ’t  k n o w  as  th e  b ig  p e o p le  u s e d  i t ; b u t ,  a s  I  u n d e r -

s to o d , th e y  h a d  th e  r i g h t ,  b u t  I  n e v e r  s a w  a n y  

p a p e r s ;  I  u n d e rs to o d  th e y  h a d  th e  r i g h t  to  r u n  
a ro u n d .

Q . D id  y o u  e v e r  h e a r  a n y  d is p u te  a b o u t  th e  r i g h t  

2 0  t o  g o  t h r o u g h  th e r e  b e tw e e n  a n y  o f  th e  p a r t ie s  ? A .  
N o , s i r ;  I  n e v e r  h e a rd  i t .

Y o u r  f a t h e r  d ie d  i n  1 8 9 4 ?  A .  Y e s , s i r .

ici. W e r e  y o u  f r e q u e n t ly  a t  th e  p r o p e r t y ?  A . 

W e l l ,  I  w a s  h o m e  t h e r e ; a t  th e  t im e  m y  fa t h e r  d ie d  
1 w a s  i n  77  M e r c e r  S tre e t .

Q . D id  y o u r  f a t h e r  l iv e  i n  t h is  h o u s e ?  A .  H e  
l iv e d  91  M e r c e r  S tre e t .

Q . D id  h e  e v e r  l iv e  i n  51  B r o o m e  S t r e e t  ? A .  N o , 
30  s i r .

Q . F r o m  91  M e r c e r  S t r e e t  c o u ld  y o u  see t h is  

p r o p e r t y ? -  A .  Y e s , s i r ;  i t  w a s  a r o u n d  th e  c o rn e r .

Q . I t  w a s  r i g h t  i n  th e  r e a r  o f  91  M e r c e r  S tre e t?
A .  Y e s , s i r ;  r i g h t  a r o u n d  th e  c o rn e r .

Q . D o  y o u  re m e m b e r  w h e th e r  th e r e  w e re  a n y  

s ta b le s  b a c k  o f  t h is  p r o p e r t y ?  A .  N o t  o f  5 1 , b u t ,  a s  

th e y  s p e a k  a b o u t  i t ,  53  a n d  55 , th e r e  w e re .

Q . Y o u  d o  re m e m b e r  i t ?  A .  I  d id  a f t e r w a r d s ;  

4 0  ye s , s i r ; n o t  a t  f i r s t .

Q . D id n ’t  y o u  m a k e  a n  a f f id a v i t  i n  t h is  case i n  th e  

C o u r t  o f  C h a n c e r y ?  A .  W h a t?
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Q . D id n ’t  y o n  m a k e  a n  a f f id a v i t  i n  t h is  m a t te r  o f  

R a n d  a n d  A r m m  i n  th e  C o u r t  o f  C h a n c e ry ?  A .  

W h e n ?
Q . L a s t  J u ly ?  A .  I n  th e  C o u r t?

Q . Y e s . A .  N o , s i r  ; n e v e r .
Q. A t  m y  o ff ic e ?  A .  Y e s ;  a t  v o u r  o ff ic e  I  d id .

Q . A t  t h a t  t im e  \ o u  d id n ’t  s a y  a n y th in g  a b o u t  

th e  s ta b le s , d id  y o u ?  A .  I  d o n ’ t  t h i n k  I  d id ,  f o r  I  

h a d  f o r g o t t e n  a l l  a b o u t  i t  u n t i l  .1 h e a rd  i t  m e n -

t io n e d  to - d a y ,  th e n  I  re m e m b e re d  i t .
Q . H a d n ’ t  y o u  h e a rd  i t  m e n t io n e d  b e fo r e  to -d a y ,  

h e re  i n  .the  c o u r t  ro o m ?  A .  N o , s ir .
Q . H a d n ’t  a n y b o d y  s a id  a n y t h in g  to  y o u  a b o u t  i t ?

A .  N o , s i r ; b u t  I  k n e w  i t  w a s  th e re ,  f o r  I  re m e m b e r  

f r o m  o u r  w in d o w  th e y  h a d  h o rs e s  th e re ,  b u t  I  h a d  

fo r g o t t e n  th a t .
Q. H o w  d id  th e  h o rs e s  g o  i n  a n d  o u t  th e re ?  A .  I  

d o n ’t  k n o w  t h a t ;  I  n e v e r  n o t ic e d ;  I  see th e m  h a v e  

th e  h o rs e s  i n  th e  b a c k  y a r d .
Q . Y o u  n e v e r  s a w  a n y  h o rs e s  go  t h r o u g h  th is  b a c k  

y a r d ,  d id  y o u ?  A .  N o , s i r ;  I  w o u ld n ’ t  n o t ic e  th a t ,  

o n ly  I  s a w  th e m  b e a t th e  h o rs e s .
Q. W h e r e  w e re  th e s e  s ta b le s  ; w h e re  th e  g a rd e n s  

used  t o  b e?  A .  W e l l ,  w h e re  51  a n d  53  g a rd e n  u s e d  

to  be.
Q . 53  a n d  5 5 , y o u  m e a n ?  A .  53  a n d  55  ; b e ca u se  

th e  g a rd e n  51 , f a t h e r  to o k  f o r  h is  p la c e , 91  M e r c e r  30

S tre e t .  »
Q . D o  y o u  k n o w  w h e th e r  th e r e  w e re  a n y  c lo th e s  

p o s ts  o r  c lo th e s  l in e s  a c ro s s  t h i s  y a r d ; a l l  th e  w a y  

a c ro s s ?  A .  I  d o n ’ t  re m e m b e r .
Q . T h is  M r .  R n a b e , a w itn e s s ,  is  y o u r  s te p b r o th e r ,  

is n ’t  h e ?  A .  Y e s , s i r .

C r o s s -e x a m in a t io n  b y  M r .  B e ld o n :

Q . M is s  T r a u t ,  i n  th e  a f f id a v i t  w h ic h  y o u  m a d e  in  ^  

M r .  B r a d n e r ’s  o ff ic e , f o r  u s e  i n  th e  C o u r t  o f  C h a n -

c e ry , d id  y o u  s a y  t h is ,  “ A s  f a r  as  I  k n o w  th e  a l le y -  

w a y  w a s  n o t  u s e d  f o r  a n y  o th e r  p u rp o s e  th a n  a s  a
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m e a n s  o f  g o in g  to  a n d  c o m in g  f r o m  th e  w e l l? ”  A .  

I  t h i n k  I  d i d ; I  s a y  i t  a g a in .

R e d ir e c t - e x a m in a t i  o n :

Q . T h a t  is ,  so  lo n g  as y o u  k n e w  t h a t  a l le y  w a s  

n e v e r  u s e d  f o r  a n y  o th e r  p u rp o s e  t h a n  t o  g o  i n  a n d  

o u t  o f  t h a t  w e l l?  A .  N o t  t h a t ;  I — W e l l ,  c h i ld r e n  

r a n  a r o u n d ,  a n d , as  f a r  as  I  k n o w ,  b ig  p e o p le  w e re  

a l lo w e d ,  b u t  th e y  d id n ’ t  b e c a u s e  th e y  h a d  t h e i r  o w n  

e n tr a n c e  t o  g o  in .

Q . T h e y  c o u ld  g o  i n  a n d  o u t  t h e i r  f r o n t  d o o r?  A .  

T h e y  c o u ld ,  b u t  M r .  R a n d ’ s h o u s e  th e y  h a d  th e  
a l le y w a y .

S . L O U I S  B E C H E R ,  s w o r n  f o r  th e  p l a i n t i f f  in  

r e b u t t a l :

20
D ir e c t - e x a m in a t io n  b y  M r .  B r a d n e r :

Q . W h a t  is. y o u r  o c c u p a t io n ,  M r .  B e c h e r?  A .  

T a i lo r .

Q . W h e r e  d o  y o u  l iv e ?  A .  5 9 7 -7 9 5  B e rg e n  

S tre e t .

Q . H o w  lo n g  h a v e  y o u  l iv e d  i n  N e w a r k ?  A .  

S in c e  1 8 8 6 , O c to b e r .

Q . D o  y o u ' k n o w  th e  p r o p e r t y  51  B r o o m e  S tre e t?  

2Q A .  Y e s , s i r .

Q . D id  y o u  e v e r  l iv e  th e re ?  A .  Y e s , s i r .

Q . W h e n ?  A .  W e l l ,  I  t h i n k  i t  w a s  b e tw e e n  1 8 6 7  

a n d  1 868 .

Q . H o w  lo n g  d id  y o u  l iv e  th e r e ?  A .  W e l l ,  a b o u t  

a  c o u p le  o f  y e a rs ,  I  t h in k ,  a b o u t ,  m a y b e  a  l i t t l e  o v e r  

tw o  y e a rs .

Q . W h o  w a s  y o u r  la n d lo r d ?  A .  M r .  T r a u t .

Q . W i l l i a m  T r a u t .  A t  t h a t  t im e  w a s  th e r e  a n  

a l le y w a y  o n  th e  n o r t h  s id e  o f  51  B ro o m e  S tre e t?  

A .  Y e s , s i r .

Q . A  g a te  th e r e ?  A .  Y e s , s i r .

Q . D o  y o u  r e c a l l  w h e th e r  th e r e  w a s  a  lo c k  o n  i t ?
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A .  I  d o n ’ t  re m e m b e r  a  l o c k ;  I  r e m e m b e r  j u s t  a n  

o r d in a r y  g a te  l ik e ,  y o u  k n o w ; n o t  a  lo c k  w i t h  a  k e j  ,

I  m e a n .
Q . W a s  i t  a  g a te  o r  a d o o r?  A .  A  g a te — w e l l ,  

w h a t  w a s  t h e  d i f fe r e n c e  b e tw e e n  a  g a te  a n d  a  d o o r?

I t  w a s  a  d o o r  a n d  a  g a t e ; a  d o o r  y o u  c o u ld  g o  i n  a n d  

lo c k  i t ,  c lo s e  i t ;  b u t  th e r e  w a s  n o  lo c k  o n , a  k e y , 

so  f a r  a s  I  k n o w .
Q . W e l l ,  w h a t  I  m e a n  is  w a s  i t  a  s o l id  d o o r ,  o r  a  

g a te  m a d e  o f  s e p a ra te  p ie c e s ;  o p e n  spaces?  A .  I t  

w a s  a  g a te  l i k e  th e y  g e n e r a l ly  g o t  th e m  o n  th e  s id e  

o f  a  h o u s e .
Q . N o w ,  im m e d ia te ly  i n  th e  r e a r  o f  th e  th r e e  

h o u s e s  w h a t  w a s  th e re ?  A .  I n  th e  r e a r  o f  t h e  

th r e e  h o u s e s  th e r e  w a s  a  s p a c e  a b o u t— I  t h in k ,  

a b o u t  12  o r  1 5  fe e t  w id e  b e fo re  y o u  c o m e  o n  t h e

g a rd e n  fe n c e . ~~
Q . B e y o n d  t h a t  w h a t  w a s  th e r e ?  A .  O n  w h e re ?

Q . B e y o n d  th e  y a r d ?  A .  T h e re  w a s  n o t h i n g ; n o t  

— o n ly  a  w e l l ,  b e tw e e n  th e  s e c o n d  a n d  t h i r d  h o u s e .

Q . I  m e a n  b e y o n d  t h is  1 5  f o o t  s p a ce , w h a t  w a s  

th e re , b u i ld in g ,  o r  g a rd e n  o r  w h a t?  A .  Y o u  m e a n  

in  th e  y a r d ?
Q . Y e s , b a c k ;  f u r t h e r  h a c k ?  A .  O h , i n  th e  

g a rd e n , o v e r  th e  fe n c e , y o u  m e a n ?
Q . Y e s . A .  T h e re  w a s n ’t  a n y t h in g ;  n o t  i n  m y  

t im e ;  th e r e  w a s  n o th in g  e ls e ; n o t  as  I  re m e m b e r : 30

Q . D id n ’ t  th e  p e o p le  e a ch  h a v e  a  g a rd e n  th e r e ?

A .  O h , y e s ;  a  g a r d e n ;  y e s , a  g a rd e n .
Q . W a s  th e re ,  i n  y o u r  t im e ,  a n y  s ta b le  o n  th e  

p re m is e s ?  A .  I  n e v e r  h e a rd  a n y th in g  l i k e  t h a t  b e -

fo re ..
Q . W h a t  u se , w h i le  y o u  w e re  th e r e ,  M r .  B e c h e r , 

w a s  m a d e  o f  t h i s  a l le y w a y  b y  th e  o c c u p a n ts  o f  th e  

d i f f e r e n t  h o u s e s ?  A .  T h is  a l le y w a y ,  I  h e a rd  o f  i t ,  

as m u c h  a s  I  re m e m b e r , a n d  I  k n o w  th e y  w e r e  t a l k  1 0  

in g  th e y  h a v e  a w a y  to  g o  o v e r  th e r e ,  i f  th e y  w a n t  

to , b u t  t o  m y  k n o w le d g e  I  h a v e n ’ t  to o k  n o t ic e  o f  

anybody g o in g  th r o u g h  th e r e ,  b e c a u s e  th e m  n e ig h -



h o rs  w a s n ’t  g o o d  f r ie n d s ,  a n d  th e y  s ta y e d  b y  th e m -

s e lve s , a n d  a s  lo n g  as  w e  l iv e d  th e r e  w e  s ta y e d  b y  

o u r s e lv e s ; w e  o n ly  h a d  th e  r i g h t  to  g o  o n  th e  w e l l ; 

o th e r w is e  w e  h a d  n o th in g  t o  d o  o n  th e  o th e r  s id e ;  

b u t  w e  h a d  th e  r i g h t  to  g o  o n  th e  w e l l  t o  g e t  o u r  

w a te r  t h a t  t im e .

Q . W h i le  y o u  w e re  th e r e  d o  y o u  k n o w  w h e th e r  

y o u r  n e ig h b o r s  in  th e  o th e r  t w o  h o u s e s  w e n t  

t h r o u g h  t h is  l i t t l e  a l le y w a y  a lo n g s id e  y o u r  h o u s e ?

A .  W e l l ,  I  c o u ld n ’t  s a y , s i r ;  I  n e v e r  re m e m b e r  

a n y b o d y  g o  t h r o u g h ; th e y  m ig h t ,  b u t  I  d o n ’ t  r e -

m e m b e r  ; I  a lw a y s  s a w  th e m  go  t h r o u g h  th e  f r o n t .

Q . D id  y o u  e v e r  h e a r  a n y  d is p u te s  a b o u t  th e  r i g h t  

o f  g o in g  t h r o u g h  th e r e ?  A .  N o . I  h e a rd  w h e n  I  

m o v e d  in  t h a t  M r .  B r o w n  a n d  M r .  B e c k  w e re  b a d  

n e ig h b o rs ,  a n d  I  w e n t  o n  th e  w e l l  o n c e , a n d  th e  o ld  

g e n t le m a n  c a m e  o u t  a n d  s a y , “ T h a t  b u c k e t  is  

b r o k e . ”  I  d id n ’t  w a n t  to  h a v e  a n y  a r g u m e n t  w i t h  

th e m , a n d  I  w e n t  in s id e .  T h e y  a lw a y s  fo u n d  f a u l t ,  

y o u  k n o w ;  s o m e th in g  w a s  w ro n g ,  y o u  k n o w ,  a n d  

th e y  h a d  i t  f ix e d .  I  d o n ’ t  k n o w  w h o  f ix e d  i t ;  I  

n e v e r  p a id  n o  a t t e n t io n  to  i t .

Q . D o  y o u  r e c a l l  w h e th e r  th e r e  w e re  a n y  c lo th e s  

p o s ts  o r  c lo th e s  lin e s , i n  th e  y a r d ?  A .  I  d o n ’ t ;  n o , 

s i r ;  I  c o u ld n ’t  r e m e m b e r ;  I  c o u ld n ’t  h a r d ly  sa y .

N o  C r o s s -e x a m in a t io n .

D I V E R S  C O L E M A N ,  s w o r n  f o r  th e  p l a i n t i f f  in  

r e b u t t a l : .

D i r e c t - e x a m in a t io n  b y  M r .  B r a d n e r :

Q . W h a t  is  y o u r  o c c u p a t io n ,  M r .  C o le m a n ?  A .  

P o l ic e  o f f ic e r .

Q . I n  th e  C i t y  o f  N e w a r k ?  A .  C i t y  o f  N e w a r k .  

Q . S ta t io n e d  a t  w h a t  p r e c in c t?  A .  T h i r d .

Q . D o  y o u  k n o w  th e  p r o p e r t y  51  B ro o m e  S tre e t?  
A .  Y e s , s i r .
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Q . H o w  lo n g  h a v e  y o u  k n o w n  t h a t  p r o p e r t y ?  A .  

O h , f o r  a  n u m b e r  o f  y e a rs , t w e n t y  o d d  y e a rs ,
Q . Y o u r  m o th e r  u s e d  to  l iv e  th e re ?  A .  Y e s , s i r .

Q . W h a t  is  h e r  n a m e ?  A .  M r s .  B ru c e .

Q . S h e  m a r r ie d  a  s e c o n d  t im e ?  A .  Y e s , s i r .

Q . D o  y o u  re m e m b e r  w h e n  she  u s e d  to  l iv e  th e re ?  

A .  I  d o n ’t  re m e m b e r  e x a c t l y ; I  c o u ld n ’ t  re m e m  b e r 

e x a c t ly  w h e n  she  l iv e d  th e re .
Q . D o  y o u  k n o w  w h o  h e r  l a n d lo r d  w a s ?  A .  N o ,

I  d o n ’ t  re m e m b e r  t h a t  e i t h e r ;  I  n e v e r  p a id  th e  r e n t .

Q . D id  y o u  e v e r  h e a r  th e  n a m e ?  A .  I  a m  n o t  

p o s i t iv e  a b o u t  th e  n a m e ;  I  t h i n k  th e y  r e n te d  o f  

T r a u t ; I  a m  n o t  p o s i t iv e  o f  t h a t .
Q . H o w  lo n g  d id  y o u r  m o th e r  l iv e  a t  51  B ro o m e  

S tre e t?  A .  W e l l ,  as  n e a r  as  I  c a n  r e c o l le c t  f o u r  o r  

f iv e  y e a r s ; s o m e th in g  l i k e  th a t .  ^
Q . D id  y o u  g o  to  see h e r  w h i le  sh e  w a s  th e re ?  

A .  E v e r y  d a y ;  tw o  o r  th r e e  t im e s  a  d a y .
Q . D o  y o u  k n o w  w h e th e r  th e r e  w a s  a n  a l le y w a y  

th e n  o n  th e  n o r t h  s id e ?  A .  Y e s , s i r .
Q . A  g a te ?  A .  T h e re  w a s  a  d o o r  to  t h a t  a l le y -  

w a y .
Q , H o w  w a s  t h a t  fa s te n e d ?  A .  L o c k e d , a n d  th e y  

h a d  a  k e y .
Q . H o w  d o  y o u  k n o w  i t  w a s  lo c k e d ?  A .  I  k n o w  

th e y  h a d  i t  lo c k e d , b e c a u s e  w e  a lw a y s  h a d  t o  g o  in  

th e  h o u s e  a n d  g e t a  k e y ;  I  h a d  to  ta k e  w o o d  f o r  

h e r .
Q . W h o  h a d  th e  k e y ?  A .  M y  m o th e r  h a d  a  k e y , 

a n d  th e  la d y  u p s ta i r s  h a d  a  k e y ,  tw o  k e y s .
Q . A n d  w h e n  y o u . w e n t  th e r e  w i t h  w o o d  y o u  h a d  

to  g o  u p s ta i r s  t o  g e t th e  k e y ?  A .  G o  a n d  g e t  th e  

k e y  b e c a u s e  th e y  k e p t  i t  lo c k e d .
Q . D o  y o u  k n o w  w h e th e r  a n y b o d y  e lse  w e n t  i n  

th e r e  b e s id e s  th o s e  w h o  *had  th e  k e y ?  A .  N o , s i r ;  

n o t  w h i le  sh e  w a s  t h e r e ; n o b o d y  w e n t  th e r e  b u t  m y  

m o th e r  a n d  th e  la d y  u p s ta i r s .
Q  W h a t  w a s  th e r e  i n  b a c k  th e n ?  A .  H a d  a
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y a r d ; th e r e  w a s  a  bow se , a n d  th e n  b a c k  te n  o r  tw e lv e  

fe e t  th e r e  w a s  a  fe n c e , a n d  a  g a r d e n  b a c k  o f  t h a t .

Q - A n d  th e n  n e x t  th e r e  w e re  t w o  o th e r  h o u s e s ?  

A .  Y e s ;  m y  m o th e r  l iv e d  f i r s t  i n  5 5 , th e n  m o v e d  
in  51.

Q . D id  y o u  g o  th e r e  w h i le  s h e  l iv e d  i n  5 5 ?  A .  

E v e r y  d a y , n e v e r  m is s e d  a  d a y ,  tw o  o r  th r e e  t im e s

10 a i ay;
Q . W h i le  she  l iv e d  i n  55  d o  y o u  k n o w  a n y t h in g  

a b o u t  u s in g  t h is  a l le y w a y  t o  g o  a n d  see h e r?  A .  N o ,  

s i r ;  I  n e v e r  u s e d  t h a t  a l le y ;  th e r e  Hvas a  h a l l  

t h r o u g h ; I  n e v e r  u s e d  t h a t  a l l e y ; h a d  n o  o c c a s io n  to  

u s e  th e  a l le y .

Q . W h i le  s h e  l iv e d  i n  5 5  d id  y o u  e v e r  g o  o u t  in  

th e  b a c k  y a r d ?  A .  I  d i d ; w e  h a d  a  n ic e  y a r d  th e re .

Q . D o  y o u  k n o w  a n y t h in g  a b o u t  a n y b o d y  g o in g  

th r o u g h  t h a t  a l le y w a y  a n d  o u t  t h a t  a l le y ,  w h i le  

y o u r  m o th e r  l iv e d  in  5 5 ?  A .  N o ,  s i r ;  s h e  h a d  n o  

o c c a s io n  to ,  th e r e  w a s  a  h a l l  t h r o u g h  55 .

Q . T h e  s a m e  w a y  i n  5 3 , w a s n ’ t  th e r e ?  A .  I  t h i n k  
so.

Q . W a s  th e r e  a  w e l l  th e r e  th e n ?  A .  N o ,  w e  

d id n ’t  u s e  th e  w e l l ,  w e  h a d  h y d r a n t  w a te r .

Q . W h i le  she  l iv e d  th e r e  w e re  th e r e  a n y  s ta b le s  

o n  th e  la n d ?  A .  N o ,  s i r ;  sh e  h a d  a  g a rd e n  b a c k  
th e r e ,  n o  s ta b le  th e re .

3 0
C r o s s -e x a m in a t io n  b y  M r .  B e ld o n :

Q . H o w . lo n g  a g o  w a s  i t  t h a t  y o u r  m o th e r  l iv e d  

th e r e ?  A .  T h a t  I  d o n ’t  re m e m b e r  e x a c t l y ; a s  n e a r  

as  I  c a n  re m e m b e r  I  s h o u ld  ju d g e  f i f t e e n  o r  s ix te e n  

y e a rs ,  p o s s ib ly  a  l i t t l e  lo n g e r ;  m a y b e  n o t  q u i te  so 

lo n g ,  s o m e th in g  i n  t h a t  n e ig h b o rh o o d .

Q . Y o u  a re  q u i t e  s u r e  o f  t h a t ,  a re  y o u ?  ' A .  W h y ,

I  s a y  I  d o n ’ t  r e m e m b e r  e x a c t ly  w h e n  sh e  d id  l iv e
4 0  th e re .

Q . I s n ’t  i t  a  fa c t  s h e  m o v e d  o u t  o n ly  a  fe w  y e a rs  

a g o ?  A .  O h , sh e  m o v e d  o u t  a  fe w  y e a rs  a g o .
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Q . H o w  lo n g  a g o  d id  y o u r  m o th e r  m o v e  o u t  o f  

5 1 ?  A .  F iv e  o r  s ix  y e a rs  a g o , s o m e th in g  l i k e  th a t ,

Q . H o w  lo n g  a f t e r  sh e  f i r s t  m o v e d  th e r e  w a s  i t  

t h a t  y o u  p u t  t h i s  lo c k  o n  th e  g a te ?  A ,  I  n e v e r  p u t  

th e  lo c k  o n  th e  g a t e ; th e  lo c k  w a s  o n  th e  g a te  w h e n  

she  m o v e d  th e re .
Q . Y o u  m a d e  a n  a f f id a v i t  f o r  u s e  i n  th e  C o u r t  o f  

C h a n c e ry ,  d id n ’ t  y o u  f o r  u s e  i n  t h i s  case?  A .  I  ^  

m a d e  a n  a f f id a v i t  f o r  so m e  u se , I  d o n ’t  k n o w  w h a t .

Q . I n  t h a t  y o u  r e fe r r e d  t o  a  w e l l  t h a t  u s e d  to  

be—  A .  T h e re  w a s  a  w e l l  th e re ,  b u t  i t  w a s n ’t  u s e d , 

n o t  w h e n  sh e  l iv e d  th e re .
Q . D o  y o u  k n o w  a n y t h in g  a b o u t  h o w  lo n g  th e  

w e l l  h a d  b e e n  c lo s e d  u p ?  A .  N o ,  s i r ;  I  d o n ’ t .

P H I L I P  S A N D E R S ,  s w o r n  f o r  th e  p l a i n t i f f  i n  

r e b u t t a l : 20

D ir e c t - e x a m in a t io n  b y  M r .  B r a d n e r  :

Q . Y o u  l iv e  i n  N e w a r k ,  M r .  S a n d e rs ?  A .  Y e s , 

s i r .
Q . D o  y o u  k n o w  th e  p r o p e r t y  a t  51  B ro o m e  

S t r e e t?  A .  Y e s , s i r .
Q . D id  y o u  e v e r  l iv e  th e r e ?  A .  Y e s , I  l iv e d  th e r e  

on ce .
Q . W e r e  y o u  l i v i n g  th e r e  w h e n  M r .  R a n d  b o u g h t  3 q  

i t ?  A .  Y e s , s i r .
Q . H o w  lo n g  h a d  y o u  b e e n  l i v i n g  th e r e ?  A .  I  

w a s  l i v i n g  th e r e  a b o u t  t h i r t e e n  m o n th s .
Q . W h o  w a s  th e  te n a n t  j u s t  b e fo re  y o u , d o  y o u  

k n o w ?  A .  I  g u e s s  a  c o lo re d  f e l l o w ;  I  a m  n o t  s u r e ;

I  w e n t  t o  M r .  T r a u t  a n d  I  to o k  th e  h o u s e  f r o m  h im .

Q . Y o u  g o t  i t  f r o m  M r .  T r a u t ?  A .  Y e s , s i r .

Q . M r .  E r n e s t  T r a u t ?  A .  Y e s , s i r .
Q . W h e n  y o u  w e h t  th e r e  w a s  th e r e  a  d o o r  o n  t h is  ^  

a l le y w a y ?  A .  W h e re ? *
Q . A  d o o r  o r  g a te  a t  th e  a l le y w a y ?  A .  T h e re  

w a s  a  g a te ;  y e s , s i r .

t
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Q . W a s  th e r e  a n y  w a y  o f  f a s te n in g  th e  g a te ?  A *  

N o b o d y  fa s te n e d  t h a t  g a te .

Q . W a s  th e r e  a n y  w a y  o f  f a s te n in g  t h a t  g a te ?  

A .  F a s te n in g ?

Q . Y e s , d o  y o u  k n o w  w h a t  I  m e a n ?  A .  Y e s , y o n  

m e a n  th e  g a te  h e ld  s h u t .

Q . Y e s . A .  Y e s , I  f in d  th e r e  w a s  a  p la c e  to  k e e p  

^  h im  s h u t  i n  m y  t im e .

Q . W e l l ,  h o w  d id  y o u  k e e p  th e  g a te  s h u t?  A .  

T h e r e  w a s  a  lo c k ,  y o u  k n o w ,  a  c a tc h  o n .

Q . A  c a tc h ?  A .  Y e s .

Q . W a s  th e r e  a n y  k e y ?  A .  N o — ye s , th e r e  w a s  

a  k e y ,  to o ,  I  re m e m b e r  th e r e  w a s  a  k e y ,  to o  t h a t  is  

r i g h t .

Q . D u r in g  th e  t im e  t h a t  y o u  l iv e d  th e r e  w h o  u se d  

th e  a l le y w a y  b e s id e s —  A .  N o b o d y  u s e d  th a t .

Q . Y o u r  o w n  f a m i l y  u s e d  i t ?  A .  M y  o w n  f a m i l y  

d i d ; y e s , s i r .

Q . N o b o d y  e lse ?  A .  N o b o d y  e ls e ;  w e  k e p t  th e  

w a y — •

Q . W h a t  d id  y o u  h a v e  th e r e  im m e d ia te ly  b a c k  

o f  y o u r  h o u s e — r i g h t  n e x t  to  y o u r  h o u s e ?  A .  N e x t  

to  th e  h o u s e  c o r n e r  w a s  a  s a lo o n .

Q . N o , n o , r i g h t  b e h in d  y o u r  h o u s e  d id  y o u  h a v t. 

a  g a rd e n ,  o r  y a r d ,  o r  n o t?  A .  T h e re  w a s  a  g a rd e n  

i n  th e  y a r d .

3 0  Q . B e tw e e n  y o u r  h o u s e  a n d  th e  n e x t  h o u s e , N o . 

5 3 , w h a t  w a s  th e r e ?  A .  T h e re  w a s  a n  e m p ty  l o t  

o n e  s id e , .a n d  th e  o th e r  s id e  w a s  a  s a lo o n .

Q . W e l l ,  w a s  th e r e  a n y  w a y  o f  g e t t in g  th r o u g h  

f r o m  y o u r  y a r d  to  th e  y a r d  i n  5 3 ?  A .  N o ,  s i r ; th e r e  

w a s  a  fe n c e  a b o u t  5 y 2 fe e t  h ig h ,  a n d  th e r e  w a s  a 

g a rd e n  t h e r e ;  I  d o n ’ t  k n o w  w h o  m a k e  t h a t  g a rd e n ,

Q . D o  y o u  k n o w  w h e n  t h a t  fe n c e  w a s  p u t  u p ?  

A . I  f i n d  th e  fe n c e  th e re .

4 0  Q . W h e n  y o u  w e n t  th e r e ?  A .  Y e s , s i r ;  I  f i n d  th e  

fe n c e  th e re .

Q . D o  y o u  k n o w  w h e th e r  a n y b o d y  w e n t  t h r o u g h



f r o m  5 3  t o  5 5 ?  A .  N e v e r  so  lo n g  as  I  w a s  l i v i n g  

th e re ,  I  n e v e r  s a w  a n y b o d y  g o  th r o u g h  th e re .
Q . W h a t  w a s  th e r e  o n  th e  r e a r  o f  t h e  lo t s  5 3  a n d  

55  w h i le  y o u  l iv e d  th e re ?  A .  I n  t h a t  p la c e  w h e re  

I  w a s  l i v in g ?
Q . N o ,  th e  n e x t  h o u s e . A .  T h e re  w a s  a  g a rd e n  

th e re .
Q . A n y  s ta b le  th e r e ?  A .  I  d id n ’t  see a  s ta b le  

th e r e  ; I  d id n ’ t  see a  m a r k  o f  a  s ta b le  th e r e  ; i t  w a s  

a  n ic e  g a rd e n  th e re .

C r o s s -e x a m in a t io n  b y  M r .  B e ld o n :

Q . I n  th e  lo t s  n e x t  t o  y o u  o n  th e  s o u th  th e r e  w e re  

n o  b u i ld in g s  a t  a l l ,  w e re  th e r e ?  A .  O n e  s id e  w a s  

o n  th e  c o r n e r  a  s a lo o n , o n  th e  o th e r  s id e  w a s  n o th -

in g .  '
Q . W h ic h  s id e  w a s  th e  s a lo o n  o n ?  A .  T o w a r d s

M e r c e r  S tre e t .
Q . O n  th e  o th e r  s id e , I  m e a n , a w a y  f r o m  M e r c e r  

S tre e t ,  th e r e  w e re  n o  b u i ld in g s  a t  a l l?  A .  N o  b u i l d -

in g s  a t  a l l .

D A V I D  L E V Y ,  s w o r n  f o r  th e  p l a i n t i f f  i n  r e b u t -

t a l  :

D i r e c t - e x a m in a t io n  b y  M r .  B r a d n e r .

Q . W h a t  is  y o u r  b u s in e s s , M r .  L e v y ? A .  S p e c ia l 

o ff ic e r .
Q . O f  th e  P o l ic e  D e p a r tm e n t  o f  th e  C i t y  o f  N e w -

a r k ?  A .  Y e s , s i r .
Q . D o  y o u  k n o w  th e  p r o p e r t y  a t  51  B ro o m e

S tre e t?  A .  I  k n o w  i t  b y  s ig h t .
Q . H o w  lo n g  h a v e  y o u  k n o w n  t h a t  p r o p e r t y ?  A .  

W e l l ,  s in c e  I  a m  h e re  i n  N e w a r k .
Q . H o w  lo n g  h a s  t h a t  b e e n ?  A .  A b o u t  tw e lv e

y e a rs .
Q . H a v e  y o u  b e e n  s ta t io n e d  i n  t h a t  p a r t  o f  th e  

C i t y ?  A .  S o m e  t im e s .
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Q . W e l l ,  d o  y o n  k n o w  w h e th e r  th e r e  is  a n  a l le y  - 

w a y  o n  th e  n o r t h  s id e  o f  t h a t  h o u s e ?  A .  W e l l ,  1 

h a v e  a lw a y s  seen  a n  a l le y w a y  th e re .

Q . W h a t  c a l le d  y o u r  a t t e n t io n  to  i t ?  A .  W e l l ,  

n o th in g ,  o n ly  b e c a u s e  I  p a s s  th e r e  m o s t ly  e v e ry  d a y ; 

I  l i v e  a r o u n d  th e  n e ig h b o rh o o d .

Q . D o  y o u  k n o w  w h e th e r  th e r e  w a s  a n y  g a te  

th e r e ?  A .  I  h a v e  a lw a y s  seen  a  d o o r  th e re ,  n o  g a te  
10 a t  a l l .

Q ; A  d o o r?  A .  A  d o o r .

Q . H a v e  y o u  e v e r  seen  a n y b o d y  g o in g  i n  a n d  o u t  

o f  t h a t  a l le y w a y ?  A .  N o , s i r ;  n e v e r  n o t ic e d .

Q . Y o u  n e v e r  n o t ic e d  a n y b o d j  ? A .  N o .

N o  C r o s s -e x a m in a t io n .

C A R L  R A N D ,  s w o r n  f o r  th e  p l a i n t i f f  i n  r e b u t -  
2°  t a l :

D i r e c t - e x a m in a t io n  b y  M r .  B r a d n e r :

Q . Y o u  a re  a  s o n  o f  M a x  R a n d ?  A .  Y e s , s i r .

Q . W h e n  y o u r  f a t h e r  b o u g h t  th e  p r o p e r t y  w h a t  

fe n c e s  w e re  o n  th e  g r o u n d ?  A .  T h e re  w a s  a  fe n c e  

o n  th e  s o u th e r ly  l in e  o f  o u r  h o u s e  i n  th e  y a r d  5 1-2 
fe e t  h ig h .

Q . H a v e  y o u  l iv e d  th e r e  e v e r  s in c e  y o u r  f a t h e r  
3 0  m o v e d  in ?  A .  Y e s , s i r .

Q . W a s  t h a t  fe n c e  a f t e r w a r d s  ta k e n  d o w n ?  A .  

I t  w a s  ta k e n  d o w n  w h e n  M r .  A r in m  s ta r te d  t o  
b u i ld .

Q . W h o  to o k  i t  d o w n ?  A .  H is  w o r k m e n .

Q . W h e n  y o u  to o k  p o s s e s s io n  o f  th e  p r o p e r t y  

w a s  th e r e  a n y  w a y  o f  f a s te n in g  t h is  d o o r  o r  g a te , 

a t  th e  e n tr a n c e  o f  th e  a l le y w a y ?  A .  Y e s , s i r ;  th e r e  

w a s  a  lo c k ,  a n d  w e  h a d  a  k e y , a n d  w e  c lo s e d  i t .

4 0  Q . D id  y o u  lo c k  i t ?  A .  Y e s , s i r .

Q . D u r in g  th e  t im e  t h a t  y o u  h a v e  l iv e d  th e r e  

w h o  h a v e  u s e d  t h a t  a l le y w a y ?  A .  N o  o n e  e x c e p t 
o u r  f a m i l y .
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Qi. W h e n  w a s  th e  fe n c e  ta k e n  d o w n  o n  th e  s o u th -

e r ly  s id e  o f  y o u r  lo t?  A .  W h e n  M r .  A r m m  s ta r te d  

to  b u i ld .
Q . W h e n  w a s  t h a t?  A .  A b o u t  tw o  a n d  a  h a l f  

y e a rs  a g o .
Q . B e fo r e  t h i s  o c c a s io n  o f  th e  1 7 th  o f  J u n e  w h o  

h a d  u s e d , o r  a t te m p te d  to  u se , t h a t  a l le y w a y ,  o u t -

s id e  o f  y o u r  o w n  f a m i ly ?  A .  N o b o d y ."
Q . H o w  w id e  is  th e  o p e n  sp a c e  i n  t h is  d o o rw a y ,

M r .  B a n d ?  A .  T h e  o p e n  s p a ce ?
Q . Y e s . A .  A t  th e  d o o r  i t  is - a b o u t  tw o  fe e t.

Q . A r e  th e r e  ja m b s  o n  e a c h  s id e ?  A .  Y e s , s i r .

Q . A n d  th e  o p e n  sp a c e  is  a b o u t  tw o  fe e t?  A .

T w o  fe e t ;  ye s , s i r .  .
Q . W e r e  y o u  p re s e n t  a t  a  c o n v e rs a t io n  i n  M r .

C o l l ie r ’ s o ff ic e ?  A .  Y e s , s i r .
Q . W h e n  M r .  T r a u t  w a s  th e re ?  A .  Y e s , s i r .

Q . W h e n  s o m e th in g  w a s  s a id  a b o u t  th e  a l le y w a y  

u p  th e re ?  A .  Y e s , s i r .
Q „ O n  t h a t  o c c a s io n  w h a t  d id  M r .  T r a u t  s a y  

a b o u t  th e  a l le y w a y ?  A .  H e  s a id  h e  d id n ’t  k n o w  

a n y th in g  a b o u t, a n  a l le y w a y ,  d id n ’ t  k n o w  a n y th in g  

a b o u t  i t ,  i t  w a s  f r e e  a n d  c le a r .
Q . W h o  e lse  w a s  th e r e  a t  t h a t  t im e ?  A .  F a th e r

w a s  th e r e  a n d  M r .  S u s s k in d .

N o  c ro s s - e x a m in a t io n .  *30

M A X  R A N D ,  r e c a l le d  f o r  p l a i n t i f f  i n  r e b u t t a l : 

D ir e c t - e x a m in a t io n  b y  M r .  B r a d n e r :

M r .  B r a d n e r :  I  ' t h i n k  M r .  R a n d  te s t i f ie d  

t h i s  m o r n in g  t h a t  t h i s  b ig  b u i ld in g  h a d  b e e n  

p u t  u p  o v e r  th e  a l le y w a y ;  I  a m  n o t  q u i te  

s u re .
M r .  B e ld o n : Y o u  d o  n o t  n e e d  t o  a s k  h im ,  4 0  

w e  a d m i t  i t .
T h e  C o u r t :  O v e r  so  m u c h  o f  th e  1 5 - fo o t  

s t r i p  as  is  i n  th e  r e a r  o f  53  a n d  55 .
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M r .  B r a d n e r : T h a t  m  a d m it te d .

M r .  R e ld o n : E x c e p t in g  a  d is ta n c e  o f  2 
fe e t ,  b u t  a t  t h a t  p o in t  th e  b u i ld in g  is  b a c k  
a b o u t  2 fe e t  f r o m  th e  l in e .

Q . M r .  R a n d ,  w h e n  y o u  b o u g h t  th e  p la c e  a n d 5 
w e n t  th e r e  w a s  th e r e  a  fe n c e  o n  th e  s o u th  s id e  o f  
th e  l o t ?  A .  Y e s , s i r .

10  Q . D o  y o u  k n o w  w h o  p u t  i t  u p ?  A .  N o , s i r .

Q . W h o  to o k  i t  d o w n ?  A .  M r .  A r m m ’s w o r k in g  
p e o p le .

Q . Y o u  d id n ’ t  ta k e  i t  d o w n ?  A .  N o , s ir .

Q . S in c e  y o u  h a v e  b e e n  l i v i n g  o n  th e  p re m is e s , 

M r .  R a n d , w h o  h a s  u s e d  th e  a l le y w a y  o n  th e  n o r t h  

s id e  o f  y o u r  h o u s e ?  A .  N o b o d y , o n ly  I  a n d  m y  
f a m i l y ,  t h a t  is  a l l .

Q . H a s  th e  g a te  b e e n  fa s te n e d  in  a n y  w a y ?  A .
20 A l l  th e  t im e  s in c e  I  a m  in  t h i s  h o u s e .

Q . H o w  d o  y o u  fa s te n  i t ?  A .  W i t h  a  lo c k ,  I  g o t 
a  k e y .

Q . W e r e  y o u  p re s e n t  a t  a  c o n v e rs a t io n  b e tw e e n  

M r .  C o l l ie r ,  o f  th e  f i r m  o f  G u i ld ,  L u m  &  T a m p lv n ,  

a n d  E r n e s t  T r a u t ?  A .  S u r e  I  w a s .

Q . W h e n  y o u  w e re  n e g o t ia t in g  to  b u y  t h is  p r o p -

e r t y ?  A .  I  w a s  w i t h  G u i ld ,  L u m  &  T a m b ly n  th e  

s a m e  t im e  I '  b o u g h t  th e  h o u s e ; I  g a v e  th e m  th e  
s e a rc h in g .

Q . Y o u  h a d  a n  a g re e m e n t ^ y i th  M r .  T r a u t ,  d id n ’ t, 

y o u ,  to  b u y  th e  p r o p e r t y ?  A .  Y e s , s i r ;  I  h a v e  a n  
a g re e m e n t.

Q . T o  be  f r e e  a n d  c le a r ?  A .  Y e s r s i r .

Q . N o w ,  a t  t h is  t im e  o f  t h i s  c o n v e rs a t io n  d id  

y o u  h e a r  a n y t h in g  s a id  a b o u t  th e  a l le y w a y  th e re ?  
A .  N o , s i r ;  n o th in g  a b o u t  i t .

Q . D id n yt  y o u  h e a r  M r .  C o l l ie r  a s k  M r .  T r a u t  

a b o u t  t h i s  a l le y w a y ?  A .  B e fo r e  th e  s e t t le m e n t ,  th e

4 d a y  b e fo re , h e  s e n d  f o r  M r .  T r a u t ,  a n d  a s k  h im ,  

“ Y o u  s e l l  th e  p la c e  to  M r .  R a n d  f r e e  a n d  c le a r ,  I  

see a  d e e d  o n  th e  a l le y w a y ;  y o u  k n o w  s o m e th in g
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a b o u t  th e  a l le y w a y ? ”  H e  s a id ,, “ I  d o n ’ t  k n o w  n o th -

in g  a b o u t  i t ;  I  k n o w  m y  fa t h e r  l e f t  t o  m e  a  W i l l ,  

a n d  I  g o t  th e  p la c e  f r e e  a n d  c le a r ,  a n d  I  s e l l  i t  f r e e  

a n d  c le a r . ”

C r o s s -e x a m in a t io n  b y  M r . ,  B e ld o n :

Q . T h is  w a s  th e  d a y  b e fo re  y o u  s e t t le d  f o r  th e  

p r o p e r t y  w i t h  M r .  S u s s k in d ,  w a s n ’ t  i t ,  th e  c o n - 

v e r s a t io n  i n  G u i ld ,  L u m  &  T a m b ly n ’ s o ff ic e ?  A .

W h y ,  M r .  S u s s k in d ,  i  w a s  w i t h  E r n e s t  T r a u t ;  

G u i ld ,  L u m  &  T a m b ly n  s e n d  f o r  E r n e s t  T r a u t r s e n d  

a l e t t e r  t o  m e  a n d  a  L e tte r  to  E r n e s t  T r a u t ;  w e  

h a v e  to  c o m e  to . h is  o ff ic e  b e fo re  th e  s e t t le m e n t ; a n d  

M r .  G u i l d  & L u m  t e l l  M r .  T r a u t ,  “ Y o u  s e l l  th e  

p la c e  t o  M r .  H a n d ” ; h e  s a id , “ Y e s , s i r . ”  “ Y o u  g iv e  

h im  a n d  a g re e m e n t f r e e  a n d  c le a r ? ”  H e  s a id ,  “ Y e s , 

s i r . ”  T h e y  s a id ,  “ Y o u  k n o w  s o m e th in g  a b o u t  th e  

a l le y ,  s o m e th in g  a b o u t  th e  d e e d ? ”  H e  s a id , “ I  ^  

k n o w  n o th in g  a b o u t  i t . ”  T h e y  s a id ,  “ D id  y o u  

s e a rc h  th e  p la c e ? ”  H e  s a k l,  “ N e v e r . ”  T h e y  s a id , 

“ W h a t  f o r ? ”  H e  s a id ,  “ M y  f a t h e r  g iv e  t o  m e  b y  

W i l l  f r e e  a n d  c le a r,, a n d  I  k n o w  n o th in g  a b o u t  th e  

p r iv i le g e ,  n o th in g  a b o u t  th e  a l le y . ”
Q . T h is  w a s  a  d a y  o r  t w o  b e fo re  y o u  g o t  y o u r  

deed?  A .  N o ,  n o , I  d o n ' t  g e t a  d e e d , a  m e m o ra n -

d u m , a n  a g re e m e n t.
Q . I t  w a s  so m e  t im e  b e fo r e  y o u  g o t  y o u r  d e e d , 

th e n , w a s  i t ,  q u i t e  a  w h ile ?  A .  Y e s^  I  d o n ’ t  b u y  

f r o m  h im .
Q . W a s  i t  b e fo r e  o r  a f t e r  y o u  a n d  h e  a n d  S uss- 

k in d  w e n t  to  see F r e id ?  A .  I t  w a s  b e fo re .

Q . S in c e  y o u  h a v e  b e e n  l i v i n g  th e r e  h a v e  y o u  

e v e r seen  M r .  A r m m ’s s o n  g o  th r o u g h  y o u r  p r o p -

e r t y  w i t h  a  surveyor, e o m in g  f r o m  th e  a l le y w a y ?

A .  N o , s i r .
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C A R L  R A N D ,  r e c a l le d  f o r  th e  p l a i n t i f f  i n  r e -

b u t t a l  :

D ir e c t - e x a m in a t io n  b y  M r .  B r a d n e r :

Q. M r .  R a n d ,  d id  y o u  e x a m in e  th e  r e c o r d  o f  th e  

d e e d  o f  J o s e p h  B e c h le r  f o  W e n d e l  K e e p le ?  A .  

Y e s , s i r .

Q . A n d  d id  y o u  m a k e  a c o p y  o f  th e  m a p  a n n e x e d  

to  th e  re c o r d ?  A .  Y e s , s i r .

Q . A n d  a  c o p y  a ls o  o f  th e  c la u s e  i n  th e  d e e d  r e -

l a t i n g  to  th e  p a s s a g e w a y ?  A .  Y e s , s i r .

Q . ( S h o w in g  w itn e s s  a  p a p e r . )  W h a t  is  t h a t  

p a p e r?  A .  T h a t  is  a  c o p y  o f  th e  m a p  o n  th e  b a c k  

o f  th e  d e e d .

Q . A n d  w h a t  is  th e  w r i t i n g  b e lo w ?  A .  T h a t  is  

th e  la n g u a g e  u s e d  i n  th e  d eed .

Q . H o w  m u c h  o f  th e  la n d  m a r k e d  “ K e e p le 7’ is  

c o v e re d  b y  th e  p re s e n t  b u i ld in g  o f  M r .  A r m m ?  A .  

A l l  t h i s  e x c e p t tw o  fe e t  h e re  ( i n d ic a t in g ) .

Q . A l l  o f  w h a t?  A .  A l l  o f  t h i s  la n d .

Q . T h e  w h o le  la n d  a l l  th e  w a y  t h r o u g h  f r o m  

B ro o m e  S t r e e t  t o  th e  e n d  o f  th e  lo t?  A .  Y e s , s i r  ; 

e x c e p t tw o  fe e t .
Q . M a r k  o n  th e r e  i n  p e n c i l  w h e re  th e  d o o r  is  in  

h is  b u i ld in g .  A .  ( W i tn e s s  m a r k s  o n  m a p . )

Q . N o w ,  M r .  R a n d ,  th e  d o o r  th e n  i n  h is  b u i ld in g  

3 0  is  o n  h is  o w n  la n d ?  A .  Y e s , s i r .

Q . T h e  d o o r  d o e s  n o t  o p e n  o u t  o n  y o u r  f i f t e e n  

fe e t?  A .' N o ,  s i r

M r .  B r a d n e r :  I  o f f e r  t h a t  p a p e r  i n  e v i -

d e n ce .

M a r k e d  E x h ib i t  P 3 .

G r o s s -e x a m in a t io n  b y  M r .  B e ld o n :

Q . Y o u  s a y  y o u  m a d e  t h is  f r o m  w h a t?  A .  F r o m  

th e  d e e d , f r o m  th e  re c o rd .
Q . W h e re ?  A .  I n  th e  R e g is te r ’s  o ff ic e .

Q . W h a t  d e e d ?  A .  F r o m  B e c h le r  to  K e e p le .
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Q , D o w n  h e re  y o u  c o p ie d  w h a t ,  d o  y o u  s a y ?  A .  

T h a t  is  th e  la n g u a g e  u s e d  i n  th e  d e e d .

Q . I n  th e  K e e p le  d e e d ?  A .  Y e s , s i r .

Q . U p  h e re  I  see y o u  h a v e  “ E ig h t  o f  w a y  1 8 5 1 ? ”  

A .  I  p u t  t h a t  i n  m y s e lf .
Q . H o w  d id  y o u  m a k e  t h i s  c o p y ?  A .  M a d e  i t  

m y s e lf  w i t h  in k .
Q . B y  m e a s u re m e n t o r  l a y in g  o n e  p a p e r  o v e r  th e  

o th e r ?  A .  B y  m e a s u re m e n t,  a s  n e a r  a s  I  c o u ld .

Q . I  d o n ’ t  s u p p o s e  y o u  a re  a  r e g u la r  d r a f ts m a n  ? 

A .  N o t  r e g u la r ;  n o , s i r .
S a id  p a p e r  m a r k e d  E x h ib i t  P 3 .

P l a i n t i f f  re s ts .

D A V I D  A R M M ,  s w o r n  f o r  th e  d e fe n d a n t  i n  r e -

b u t t a l  :

D ir e c t - e x a m in a t io n  b y  M r .  B e ld o n  :

Q„ W h e r e  d o  y o u  l iv e ?  A .  5 3 -5 5  B ro o m e .

Q . Y o u  a re  th e  s o n  o f  th e  d e fe n d a n t?  A .  I  a m . 

Q . S in c e  M r .  R a n d  h a s  o w n e d  th e  p r o p e r t y  55 , 

h a v e  y o u  e v e r  g o n e  th r o u g h  th e  a l le y w a y  a n d  p a s -

s a g e w a y  to  y o u r  p r o p e r t y ?  A .  I  h a v e .

Q . W i t h  w h o m ?  A .  W i t h  s u rv e y o rs .

Q . D id  M r .  R a n d  see y o u ?  A .  H e  d id .

Q . W h e r e  w a s  h e ?  A .  I n  th e  y a r d .
Q . T h r o u g h  w h ic h  y o u  w e n t?  A .  Y e s , s i r ,

Q . D id  h e  s a y  a n y t h in g  to  y o u ?  A .  N o t  a t  a l l .

Q . W a s  th e  g a te  lo c k e d  w h e n  y o u  w e n t  th r o u g h ?  

A .  N o , s i r .
Q . D id  y o u  e v e r  g o  th r o u g h  o n  a n y  o th e r  o c -

c a s io n ?  A .  P e rh a p s  o n ce .
Q . W a s  h e  th e r e  th e n ?  A .  I  b e lie v e  h e  w a s  lo o k -

in g  o u t  o f  th e  w in d o w ,  i f  1 a m  n o t  m is ta k e n .
Q . D o  y o u  k n o w  w h e th e r  h e  s a w  y o u ?  A . H e  d id .
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Q . D id  h e  s a y  a n y t h in g  to  y o u ?  A .  N o th in g .  

N o  c ro s s - e x a m in a t io n .

P l a i n t i f f  re s ts .

T e s t im o n y  c lo s e d .

M r .  B r a d n e r :  I  t h i n k  I  a m  ju s t i f i e d  in  

4 0  a s k in g  th e  C o u r t  t o  l i m i t  t h is  d e fe n s e  e i th e r

to  a  r i g h t  u n d e r  th e  g r a n t ,  o r  to  a  r i g h t  b y  

a d v e rs e  u se , i f  th e y  w a n t  to  g o  to  th e  j u r y  

o n  th a t .  I  t h i n k  th e y  o u g h t  t o  s ta n d  o n  

e i th e r  o n e  le g  o r  th e  o th e r ,  f o r  t h i s  r e a s o n : 

I f  th e y  ig n o r e  th e  g r a n t  a l to g e th e r  a n d  c la im  

t h a t  th e y  h a v e  u s e d  t h is  a l le y w a y  a d v e rs e ly  

a n d  in c o n s is t e n t ly  w i t h  th e  g r a n t ,  t h a t  w o u ld  

b e  a  q u e s t io n  o f  f a c t ,  p e rh a p s ,  t o  g o  to  th e  

20 j u r y .  I  d o n ’ t  k n o w  o f  a n y  e v id e n c e  i n  th e

case  t h a t  w o u ld  b e  in c o n s is te n t  w i t h  th e  

g r a n t ,  e x c e p t  th e  u s e  b y  th e  h o rs e s , t h a t  is  

a l l ,  a n d  I  w i l l  a s k  y o u r  H o n o r  t o  s t r ik e  o u t  

th e  d e fe n s e , j u s t i f y i n g  u n d e r  a n  a d v e rs e  u s e  

o f  t h is  a l le y w a y .

T h e  C o u r t : I  w i l l  d e c l in e  to  d o  so.

P la i n t i f f ’ s c o u n s e l p r a y s  e x c e p t io n  to  th e  

r u l i n g  o f  th e  C o u r t ,  a n d  th e  s a m e  is  a l lo w e d  

3q  a n d .  s ig n e d  a n d  s e a le d  a c c o r d in g ly .

W M .  J .  G U M M E R E ,  [ S e a l ! ] ,

C . J .

T h e  C o u r t :  T e l l  m e  w h a t  w a s  th e  n a m e  

o f  th e  p l a i n t i f f ’ s g r a n t o r ?

M r .  B r a d n e r : S u s s k in d .

T h e  C o u r t :  A n d  w h o  w a s  h is  g r a n t o r ?

M r .  B r a d n e r :  E r n e s t  T r a u d t .  I  a s k  y o u r  

H o n o r  to  s t r ik e  o u t  th e  d e fe n s e  c la im in g  

4 0  r i g h t  o f  w a y ,  a n d  j u s t i f y i n g  u n d e r  a  r i g h t  o f

w a y  a c q u ir e d  b y  th e  g r a n t  o r i g in a l l y  f r o m  

J o s e p h  B e c h le r .

T h e  C o u r t : I  re fu s e  y o u r  m o t io n .
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P l a i n t i f f ’s c o u n s e l p r a y s  e x c e p t io n  t o  th e  

r u l i n g  o f  th e  C o u r t ,  a n d  th e  s a m e  is  a l lo w e d ,  

a n d  s ig n e d  a n d  s e a le d  a c c o r d in g ly .
W M .  J .  G U M M E R E ,  [Se a l .],

• • C . J .

C o u n s e l s u m m e d  u p .

A d jo u r n e d  f o r  th e  d a y .

N E W  J E R S E Y  S U P R E M E  C O U R T .

Ma x  Ra n d

vs . ► T o r t .

Sa m u e l  A r mm.

N e w a r k ,  N .  J . ,  A p r i l  2 6 , 1 906 .

C o n t in u e d  p u r s u a n t  to  a d jo u r n m e n t .

A p p e a ra n c e s  as b e fo re .
T h e  C o u r t  c h a rg e d  th e  j u r y  as f o l l o w s :

G um me re i, C . J .

G e n t le m e n  o f  th e  J u r y :  T h e  c o n s id e r a t io n  

w h ic h  I  h a v e  b e e n  a b le  t o  g iv e  t h i s  case  s in c e  th e  

h o u r  o f  a d jo u r n m e n t -  y e s te r d a y  a f t e r n o o n  h a s  le d  

m e  t o  th e  c o n c lu s io n  t h a t  th e r e  is  n o  c o n t r o v e r te d  

fa c t  i n  th e  case , th e  s e t t le m e n t  o f  w h ic h  b y  y o u  

w o u ld  d e te r m in e  t o  a n y  e x te n t  th e  r ig h t s  o f  th e  

p a r t ie s  to  t h i s  l i t i g a t io n .  T h e  s i t u a t io n ,  as  th e  

p ro o fs  h a v e  d e v e lo p e d  i t ,  is  t h i s :  I n  1 8 5 1  a  m a n  

n a m e d  J o s e p h  B e c h le r ,  o r  B e ih le r ,  w a s  th e  o w n e r  

o f  N o s . 51 , 53  a n d  55  B ro o m e  S tre e t ,  i n  N e w a r k ,  

a d jo in in g  l o t s ;  th o s e  lo t s  w e re , e a c h  o f  th e m , 100  

fe e t d eep . B e ih le r ,  b e in g  th e  o w n e r ,  c o n v e y e d  th e  

m id d le  lo t ,  N o . 5 3 , to  a 'm a n  n a m e d  W e n d e l l  K e e p le
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b y  p r o p e r  d e e d  o f  c o n v e y a n c e . I n  t h a t  d e e d  he  i n -

s e r te d  t h is  p r o v is io n :  “ T h e  s a id  J o s e p h  B e ih le r  

a g re e s  t h a t  th e  s a id  K e e p le ,  h is  h e i r s  a n d  a s s ig n s  

s h a l l  h a v e  th e  f r e e  u se  o f  a  p a s s a g e w a y  th r e e  fe e t 

w id e ,  r u n n in g  f r o m  B ro o m e  S tr e e t  3 9  fe e t  a lo n g  

th e  n o r t h  e n d  o f  th e  s a id  J o s e p h  B e ih le r ’ s h o u s e .”  

E v id e n t ly ,  f r o m  t h a t  c la u s e  i n  th e  d e e d , a n d  f r o m  

_  th e  p r o o fs  i n  th e  case , J o s e p h  B e ih le r  w a s  o c c u p y -

in g  o n e  o f  th e  th r e e  h o u s e s , a n d  t h a t  w a s  th e  h o u s e  

a lo n g s id e  o f  w h ic h  t h is  a l le y  r a n .  T h e  p r o o fs  s h o w  

t h a t  t h a t  w a s  N o .  51 . S o  y o u  w i l l  see t h a t , . b y  th e  

d e e d  m a d e  b y  J o s e p h  B ie h le r  to  W e n d e l l  K e e p le ,  

B e ih le r  a g re e d  t h a t  K e e p le  a n d  h is  h e ir s  a n d  a s -

s ig n s  s h o u ld  h a v e  th e  u s e  o f  th e  a l le y  r u n n in g  b y  

h is  re s id e n c e . T h e  d e e d  goes o n  to  s a y  a ls o , “ T h e  

s a id  J o s e p h  B e ih le r  a g re e s  a n d  re s e rv e s  15  fe e t  in  

d e p th  'a lo n g  th e  r e a r  o f  th e  h o u s e  h e  n o w  o c c u p ie s , 

^  a n d  th e  tw o  h o u s e s , a d jo in in g  o n  th e  s o u th , ”  t h a t  

is  th e  h o u s e s  o n  N o s . 53  a n d  55* “ t o  b e  u s e d  i n  c o m -

m o n  b y  h im s e lf ,  h is  h e i r s  a n d  a s s ig n s , w i t h  W e n d e l l  

K e e p le  a n d  C o n ra d  B e ih le r ,  t h e i r  h e i r s  a n d  a s s ig n s  

fo r e v e r . ”  T h e  le g a l  e f fe c t  o f  t h a t  p r o v is io n  i n  t h a t  

d e e d  b y  B e ih le r  to  K e e p le  wTas  t h i s : h e  g r a n te d  to  

K e e p le  a r i g h t  t o  Use th e  a l le y w a y  f o r  th e  p u rp o s e  

o f  p a s s in g  b a c k w a r d  a n d  f o r w a r d  f r o m  N o . 55 , th e  

r e a r  o f  N o . 5 5 , t o  th e  p u b l ic  s t r e e t ; h e  a ls o  g r a n te d  

to  K e e p le  th e  r i g h t  o f  u s in g  a  s t r i p  1 5  fe e t  w id e  in  

th e  r e a r  o f  h is ,  B e ih le r ’s re s id e n c e , f o r  th e  p u rp o s e  

o f  e n a b l in g  K e e p le  to  g e t  f r o m  N o . 53  to  th e  r e a r  o f  

th e  th r e e - fo o t  a l le y ,  w d iic h  wra s  o n  th e , n o r t h  s id e  

o f  B e ih le r ’s re s id e n c e . W h e th e r  t h a t  p r o v is io n  w i t h  

r e la t io n  to  th e  1 5 - fo o t  s t r ip  g r a n te d  a n y t h in g  m o re  

o r  n o t ,  is  n o t  m a t e r ia l  i n  t h is  c a s e ; i t  a t  le a s t  

g r a n te d  t o  K e e p le  th e  r i g h t  t o  p a s s  a c ro s s  th e  r e a r  

o f  N o . 51  to  g e t  to  th e  th r e e - fo o t  a l le y ,  a n d  so go  

4 9  o n  o u t  to  th e  s t r e e t .  Y o u  w i l l  see, to o , t h a t  t h is  

d e e d  re s e rv e s  to  B e ih le r ,  th e  m a n  w h o  m a d e  i t ,  th e  

r i g h t  to  use  f i f t e e n  fe e t  o f  th e  lo t  w h ic h  h e  c o n v e y e d  

to  K e e p le ,  t h a t  is , N o . 53 . T h e  s c h e m e  w a s  to  re -



serve a strip fifteen feet wide running across the 

whole of these three lots, ju st in the rear of the 

houses, for the use of K eeple and himself, and an-

other man, whose interest does not appear. Now, 

so far as he granted to K eeple the righ t to use this, 

he was charging the property which he occupied, 

No. 51, where he lived, and No. 55, the rear prop-

erty. H e was gran tin g to K eeple som ething more 

than the ownership of lot No. 53; he was granting  

him a use in the property which he still occupied, 

and, in the gra n t of No. 53, he was keeping out 

som ething for himself. T h a t is, he said by this 

deed, “ Keeple, I grant you a  right to pass over this 

fifteen-foot strip on m y home lo t No. 51, and also 

on No. 55, and I reserve to m yself the right to pass 

across a  fifteen-foot strip on your lot No. 53. “ Now, 

the purpose for whieh Mr. Beihler reserved to him- 

sell the right to pass backw ard and forw ard across 

that strip on No. 53 does not appear in the deed; 

but we have it from the proofs that there was a  

well, either on that lot No. 53 or perhaps on lot 

No. 55, which w as used in common by the occupants  

of all three of these lots, and it m ay be that it was 

for the purpose of preserving the benefit of that 

well to the different owners of the lots that this pro-

vision was put in. The provision which I have read 

was put in the deed, not only for the benefit of Mr. 

Keeple, and for the benefit of Mr. Beihler, but for 

those who should come after them in the ownership 

of the property. In  other words, it w as pu t in for 

the benefit o f the property, and the man who bought 

the property' bought it w ith that benefit attached  

to it.
Shortly a fter the g ra n t to K eeple Beihler con-

veyed his home lot, No. 51, the lot where the alley  

was, to Mr. H olzhauer; and he made th a t convey-

ance before the deed which he made to K eeple had  

been pu t on record; and, unless H olzhauer knew of
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the conveyance to Keeple, and knew w hat was in 

it, he was taking lot No. 1 free from this servitude, 

as we law yers call it. B u t I think the evidence 

shows th a t he knew about it, notw ithstanding  

the deed w as not on record, because his son testi-

fies th a t while he was a  boy livin g there w ith his 

father, those who owned lo t No. 53 used the alley- 

. w ay, and that his father’s fam ily used the fifteen- 

foot strip for the purpose of going backw ards and 

forwards to the well. Now, Mr. Beihler having  

charged No. 51 w ith th at servitude in favor of No. 

53— th a t is, having granted to the owner of No. 

53 an easement— a w ay across the back of lot No. 

51, and so on through the alleyw ay, th a t easement 

descended to the different purchasers as they bought 

No. 53, unless som ething w as done between 1851 

and the tim e of bringin g this suit to wipe it  out.
O A  r

 ̂ A b ou t six years, or five years, after Mr. Keeple  

bought No. 53, Mr. B eihler sold No. 55 to  a man 

named Beck, arid some years after Beck purchased  

No. 55 he purchased No. 53 from a  gentlem an whom  

in the m eantime had acquired i t ; and, as the owner 

of those two properties, you see, he became entitled, 

as an appurtenance to these tw o properties, to  the  

easement ayross lot No. 15, across that fifteen-foot 

strip, and down through the a lle y; th a t is, the  

3d righ t to  pass backw ard and forward from his own 

property, across lo t No. 51 and through the side 

alley out to the street, and back again, when he  

w anted to.
Now, the claim  on the part of the plaintiff, who, 

mat bo-  in plcadiiign r r r  « rg»me»t^ is the present 

owner of lot No. 51, is th a t that whole easement was 

wiped out, when Mr. Beck, as the testim ony shows, 

being the owner of these two properties, refused to  

40 permit the people who lived in No. 51 an y longer to 

come on No. 55, or No. 53. Y ou w ill remember 

from the testim ony that, after the w ell ran dry, or 

after the cat fell in the well, perhaps, that well
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was closed; so far as it  had been used for a  w ater  

supply it w as abandoned; the aqueduct w ater was  

put in the buildings,* in No. 5 1 a t least, and the w ell 

finally filled u p ; and after th a t Mr. B eck said to the 

people livin g in No. 51, “ Y o u  can’t  come on m y  

property an y more” ; his idea apparently being that 

the righ t to go on No. 51 and No. 53, which had  

been reserved in this deed to Keeple, w as lim ited  

to the purpose of gettin g water, and when the ab il-

ity  to get w ater w as term inated, the right to go  

backwards and forwards w as term inated; and on 

that theory, he said to the occupants of No. 51, 

“ K eep off m y lot hereafter.” B u t although he 

said that, and enforced w hat he said by acts, when 

it  was necessary, he did not abandon his right to 

r>ass over No. 51. H e continued to exercise that 

right, although he refused to recognize the righ t of 

the occupants of No. 5 1 to come on his land. So  

there w as no abandonment by Mr. B eck of his right 

to use this w a y ; and his conduct in refusing to  

recognize the right of the occupant of No. 5 1 to 

come on his land, does not operate to extinguish the 

easement which, as owner of No. 53, he had in lot 

51. He, as I  say, continued to use that w a y ; the 

am ount of the user is im m aterial; he used it, appar-

ently, when he desired; when the members of his 

fam ily, or the occupants of his property, desired, 

they used it. Now, it is said that some years ago  

a colored woman, Mrs. Bruce, I  think her name was, 

who w as livin g in No. 51, assumed the righ t to 

stop the user of that w ay by occupants of No. 53; 

that the alleyw ay on the side of No. 51 Opened into  

the street; that there was a door there, and that she 

kept th a t door locked, and kept the key, so it  could  

not be used by anybody except herself or those 

whom she perm itted to use it. W ell, w ithout stop-

ping to consider whether she had an y right to  do 

that, or whether that conduct could be effective as 

again st the owner of No. ,53, it  seems to me that the
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proof is im m aterial in determ ining tlie rights of  

the parties, for this reason : T h is right of w ay, or 

right o f passage, w as created by deed, and it  con-

tinues to  exist, as a m atter of law , until i t  is term i-

nated either by the acts of the parties, or b y  the act 

o f one of the parties. I  have already said th a t Mr. 

Beck did nothing to term inate i t ;  so far as the  

case shows, nobody w ho holds title  from Mr. B eck  

has done an yth in g to  term inate it. The o n ly w ay  

the owner of No. 5 1  could term inate it  again st the  

w ill of the owner of No. 53, was by doing some-

thing which w as in defiance of the righ t of the  

owner o f No. 53 to enjoy the w a y; doing some-

thing, for instance, such as this colored woman did, 

p u ttin g up a barrier which prevented its use. A n d  

th a t condition of affairs m ust continue for fu lly  

tw en ty years, in order to w ipe out the righ t of w a y ; 

^  and the evidence in this case is, as I  recall the testi-

m ony o f the colored policeman, th a t his mother had 

only lived oh this block, I think in No. 53, for a 

while, or No. 55, an d afterw ards in  No. 51 for a 

period beginning some sixteen years a g o ; he did not 

know  ju st how long, perhaps a little  longer— per-

haps a little  shorter ; that she origin ally lived in 

No. 53 or No. 55, and afterw ards moved into No. 

51, bu t he did not know when she moved into No. 

30 51. in  order to show th a t there w as an extin gu ish-

ment o f this easement, the burden rested upon the 

p lain tiff to show th at there had been such an in-

terruption, such a defiance of the righ ts of the 

o wner of the easem ent as I have mentioned, and that 

that continued for tw enty years; th a t for tw en ty  

years the owner of No. 53 had been deprived, by the 

act of the owner of No. 51, or those representing  

him  from enjoying this easement, and th a t has not 

40 been shown. T he case presents a  pure question of 

law  on the adm itted faets; and on those facts I 

charge you that the defendant Arm m , who is the 

owner o f Nos. 53 and 55, holds th a t property w ith
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the right to use this w ay over No. 5 1 ;  and that, so 

far as the proofs go, nothing lias occurred to deter-

mine that right, since it was origin ally created by  

Mr. Beihler in 1851. T h a t being so, the result is 

that Mr. Armrn was justified, when the plaintiff  

barred th a t gate against him, which prevented him 

from going through the alley, in using such force 

to remove the barrier as the occasion required, and  

he consequently is entitled to your verdict. Gentle* 

men of the ju ry, you m ay render a verdict in favor 

of the defendant, w ithout leaving your seats.

P la in tiff’s counsel prays exception to the charge 

of the Court directing a verdict in favor of the de-

fendant, and the same is allowed, and signed and 

sealed accordingly.
W M . S . G U M M E R E , [ S e a l .]

C. J.

Mr. B radner: I request the Court to instruct the 

ju ry th a t the act of Mr. Arm m  in erecting upon lots 

Nos. 53 and 55 a building which entirely covered 

both lots, operated to extinguish the righ t of w ay  

over lot No. 51, which was appurtenant to lo t No. 

53.
The Court declined to instruct the ju ry as re-

quested.
P la in tiff’s counsel prays exception to the refusal 

of the Court to instruct the ju ry as requested, and  

the same is allowed, and signed and sealed accord-

ingly.
W M . S . G U M M E R E , [ S e a l .]

C. J.

The C o u r t: On the contrary I  instruct the ju ry  

that the erection of that building by Mr. Arm m  did  

not extinguish the easement.
P la in tiff’s counsel prays exception to this instruc-

tion of the Court, and the same is allowed, and  

signed and sealed accordingly.
W M . S . G U M M E R E , [ S e a l .]

C. J.
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N E W  J E R S E Y  C O U R T  O E  E R R O R S  A N D  

A P P E A L S .

10

M a x  R a n d ,

Plaintiff-in-Error,

vs.

S a m u e l  A r m m ,

Defendant-in-Error.

In Error to Su-
preme Court.

Assignment of 
Errors.

A fterw ards, that is to say, on the twenty-first 

day of J u ly  in the year nineteen hundred and six, 

in the Court of E rrors and A p peals in the last re-

sort in all causes conies the said M ax R and by  

2 q  F ran k E . Bradner, his attorney, and says th at in 

the record and proceedings aforesaid and also in. 

the m atters recited and contained in said bill of ex-

ceptions, and also in the givin g of the verdict and  

judgm ent aforesaid there is m anifest error in this, 
to w it— •

1. Because the Court refused the motion of the 

plain tiff to strike out the defense ju stifyin g  under 

an adverse use of the alleyw ay.

2. Because the Court refused to strike out the de-

fense claim ing right of w ay and ju stifyin g  under 

a right o f  w ay acquired by gran t origin ally from  
Joseph Bechler.

3. Because the Court directed a verdict in favor 

of the defendant below.

4. Because the Court refused to charge the ju ry  

as requested b y the plain tiff, th at the act of the de-

40 fendant in erecting upon lots Num bers 53 and 55 a  

building which entirely covered both lots operatic#
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to extinguish the right of w ay over lot Num ber 51  

which was appurtenant to lot Num ber 53.

5. Because the Court instructed the ju ry that the 

erection of the building by the defendant did not 

extinguish the easement.

6. Because the pleadings filed by the defendant 

are insufficient in law  to m aintain an y justification  

for the trespasses alleged in the declaration, and  

the plain tiff in error is entitled to judgm ent upon 

the pleadings in the cause.

W herefore, and for other errors appearing in the 

record and proceedings aforesaid the said M ax R and  

prays th a t the judgm ent m ay be reversed, annulled  

and for nothing holden and th a t he m ay be restored 

to all things he has lost on account of said ju d g-

ment, and th at the said Sam uel Arm m , the defend- 2o 

ant in error, m ay rejoin to the said errors, etc.
F R A N K  E l B R A D N E R ,

A ttorn ey for and of Counsel 

w ith Plaintiff-in-Error.

(Joinder in Error.)

30

40
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Stipulation.

N E W . J E R S E Y  C O U R T  O F  E R R O R S  A N D  

A P P E A L S .

M a x  R a n d ,

Plaintiff'-in-Error,

10
vs. In  Tort.

S a m u e l  A r m m ,

Defendant-in-Error.

It  is hereby stipulated and agreed that the state-

m ents of p la in tiff’s title  and of defendant’s title  

annexed hereto, m ay be printed in the printed case 

20 to be used on the w rit of error in the above stated  

cause, instead of printing the several deeds of con-

veyance and other instrum ents of title, which were 

used in evidence a t the trial of said cause.
D ated October 16th, 1906.

F R A N K  E . B R A D N E R ,  

A ttorn ey for Plaintiff-in-Error.

S A M U E L  W . B E L D O N ,  

A ttorn ey of Defendant-in-Error.

40
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S tatem en t o f P la in tiffs  Title. 

N E W  J E R S E Y  S U P R E M E  C O U R T .

M a x  R a n d

vs.

S a m u e l  A r m m .

> l n  Tort.

10

The title  of the plain tiff is derived from Joseph  

Beihler, the former owner of the premises of both 

the plain tiff and defendant by the follow ing con-

veyances :

1. W arran ty deed made by Joseph Beihler and 

w ife to Urban Holzhauer, dated September 2 2 ,18 51, 2 0

acknowledged the same day and recorded September 

30th, 18 51 in Book T 7  of Deeds, page 36. This  

deed conveyed premises fronting on Broome Street 

and im m ediately adjoining on the north the prem -

ises of the defendant and described as fo llo w s: 

B E G I N N I N G  on the W esterly line of Broome 

Street 25 Eeet Southerly from the corner formed 

by the S. line of Mercer Street w ith said line  

of Broome S t.; thence (1 )  running N. 6 7y2 Deg. ^  

W . 100 ft.; thence (2) S. 2 2 %  deg.; W . 17  ft. 4 

in.; thence (3) S. 67V2 deg.; E . 100 ft. to Broome 

S t.; thence (4) N . 22y 2 deg. E . 17  ft. 4 in. to the 

place of beginning.

2. W arran ty deed made by Urban Holzhauer, no 

w ife mentioned, to Christian Ziller, dated Jan uary  

5th, 1867, acknowledged same day, recorded same 

day in book H 13  of Deeds, page 101, and conveys

the same premises. 40

3. W a rran ty deed made by Christian Ziller and  

w ife to W illiam  Traudt, dated June 26th, 186 <,
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acknoAvledged same day and recorded J u ly  1st, 

186?, in Book L 13  of Deeds, page 386, and conveys 

the same premises.

4. The last W ill and Testam ent of W illiam  

Traudt, who died M ay 4th, 1894, and the W ill was 

adm itted to probate M ay 16th, 1894. The testator  

devises to his son Ernest Traudt, the house and lot

10 known as No. 51 Broome Street, N ew ark, New  

Jersey, said lot of land being 17  ft. 4 in. front on 

Broome Street and about 57 feet in depth.

The p la in tiff’s property is known as No. 51 

Broom e Street.

5. A  bargain and sale deed made by E rn est  

Traudt, widower, to Louis Susskind, dated M arch  

7th, 1902, acknowledged same day, and recorded 

same day in Book F 3 5 of Deeds on page 56, and

20 recites a consideration of F ifteen  hundred dollars, 

and conveys the premises above described, and re-

cites the same as being the same premises devised  

to the grantor by the last W ill and Testam ent of 

W illiam  Traudt.

6. B argain  and sale deed made by Louis Suss-

kind unmarried, to M ax R and, dated M arch 24th, 

1902, acknowledged same d a y  and recorded same 

d a y  in Book B 35 of Deeds on page 551 &c., and re-

cites a  consideration of One hundred and tw enty-five  

dollars, and conveys the premises described in the 

declaration in the above stated cause, and then re-

cites as fo llo w s:

“ The foregoing description w as prepared from an 

actual survey made by Lehlbach Brothers in March, 

1902.” The conveyance then contains a clause as 

fo llo w s: “ Together w ith the righ t to use that pof- 

tion of the premises conveyed to W en del and Kee- 

^  bel by deed dated A p ril 30th, 1851, and recorded 

in Book U 7 of Deeds on pages 304 etc., and to 

John B eck by deed dated Dec. 30th, 1856, and re-

corded in Book B 10  pages 1 1 1  etc., reserved in said  
deeds.”
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Statem en t o f D efendant's T itle. 
N E W  J E R S E Y  S U P R E M E  C O U R T .

M a x  R a n d

vs.

S a m t j e l  A r m m .

. y  In Tort.

10

The title  of the defendant is derived from Joseph  

Beihler, the former owner of the premises of both 

the plain tiff and the defendant, by the follow ing  

conveyances:

X. W a rran ty deed made by Joseph Beihler and  

wife to W endelen Keebel, dated A p ril 30, 1851, re- ^  

corded in E ssex C oun ty C lerk ’s Office November 

21, 18 51 in Book U 7 of Deeds, pages 304 to 306.

This deed conveys premises fronting on Broome 

Street and im m ediately adjoining on the south, 

premises of plaintiff, described as follow s:

B egin ning on the w esterly side of Broom e Street 

44 feet 4 inches from the corner formed by the south-

erly line of Mercer Street w ith said line of Broome 

Street, thence (1) running N . 6 7 ^  degrees W . 39 30
feet; thence (2) N. 22i/2 degrees E . 2 feet; thence 

(3) N. 67i/2 degrees W . 61 feet; thence (4) S. 2 2 i|  

degrees W . 17  feet 4 inches; thence (5) S. 6 7y2 

degrees E . 61 feet; thence (6) S. 22i/2 degrees W .

1 foot; thence (7) S. 67y> degrees E . 39 feet to 

Broome S treet; thence (8) N. 22i/2 degrees E . 17  

feet 4 inches to the place of Beginning.
The deed then continues, “ A lso the said Joseph  

Beihler agrees that the said Keebel, his heirs and as- ^  

signs, shall have the free use of a  passagew ay 3 feet 

wide running from Broom e Street 39 feet along the 

north end of said Joseph Beihler house, also the
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said Joseph Beihler agrees and reserves 15 feet in 

depth along the rear of the house he now occupies 

and the two houses adjoining on the south (as w ill 

appear by a m ap on the back of this indenture to 

be recorded herewith) to be used in common by 

himself, his heirs and assigns, w ith W endelen Kee- 

bel and Conrad ’ Beihler, their heirs and assigns 

^, forever.

2. A dm in istrator’s deed made by Joseph Beihler, 

adm inistrator of W endelen Keebel, deceased, to

. A u gu st Lang, dated June 14, 1859, recorded in the 

R egister’s Office of the C oun ty of E ssex February  

14, 1860 in Book A l l  of deeds pages 16 and 17.

This deed con veys, w ithout covenant and w ith' 

j)u t mention of the alley or passagew ay of premises 

conveyed in E xh ib it D5.

3. W a rran ty  Deed made by A u g u st L an g to John  

Beck, dated A u g u st 8, 1860, recorded in said R egis-

ter’s Office A p ril 9, 1867 in Book K 1 3  of Deeds, 
pages 53 to 55.

This deed conveys the same premises described 

in E xh ib its D 5 and D 4 and continues after the de-

scription as follow s : “ Subject to the reservations 

and agreem ent for passagew ay and alley contained  

in the deed from Joseph Beihler and w ife to W en- 

30 delen Keebel, recorded in Book U 7 of Deeds for E s -

sex, page 304 and om itted in the deed to the party  

of the first part.”

4. W a rran ty Deed made by Joseph Beihler and 

w ife to John Beck, dated Decem ber 30, 1856, re-

corded in said E ssex C oun ty C lerk’s Office January  

5, 1857 in Book BIO of Deeds, pages 3 1 1  to 313.

This deed conveys premises im m ediately adjoin-

ing on the south, the premises described in E xh ib its  

^  D4, D 5 and D 6, described as follow s:

Beginning on the w esterly side of Broome Street 

60 feet 8 inches from the corner formed by the south-
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erly line of Mercer Street w ith said line of Broome 

Street ; thence (1 )  running N. 6 7 %  degrees W . 39 

feet; thence (2) N . 22y2 degrees E . 1 foot; thence 

(3) N. 6 7 %  degrees W . 61 feet; thence ( 4 ) ,S. 2 2 %  

degrees W . 17  feet 4 inches; thence (5) S. 6 7 %  de-

grees E . 100 feet to Broome Street; thence (6) N.

2 2 %  degrees E. 16 feet 4 inches to the place of be-

ginning. 1()
The deed then continues, “ A lso the said Joseph  

Beihler agrees that the said John Beck, his heirs 

and assigns, shall have the free use of a passageway 

3 feet wide running from Broome Street 39 feet 

along the north end of said Joseph B eihler’s house, 

also the said Joseph Beihler agrees and reserves

15 feet in depth along the rear of the house he mrw 

occupies and the two houses adjoining of the south

(as w ill appear by a m ap below of this indenture ^  

to be recorded herewith) to be used in common by  

himself, his heirs and assigns, w ith W endelen Kee- 

bel and John Beck, their heirs and assigns forever.”

5. W a rran ty Deed made by John B eck to Linna  

Mendel, dated Decem ber 30, 1891, recorded in said  

R egister’s Office December 30, 1891 in Book M36 of 

Deeds, pages 521 and 522.
This deed conveys by a single description the 

premises described in E xh ib its D4, D 5 and D 6 and *30 
the premises described in D3.

A fter the description the deed continues, “ T o -

gether w ith the free use of the passagew ay or alley  

3 feet wide running from Broomé Street 39 feet 

along the northerly line of the house on the prem -

ises now belonging to John T r a u t; thence southerly  

along the rear of said house 15  feet in w idth about

16 feet to the northerly line of the premises above

described.” y ¿ y

6. W a rran ty Deed made by Lin na Mendel and 

husband to Isaac Fried, dated A u gu st 1, 1893, re-
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corded in said R egister’s Office A u gu st 2, 1893 in 

Book X 2 7  of Deeds, pages 73 and 74.

This deed conveys the same premises described 

in E x h ib it D 2 and contains the same language w ith  

regard to the passagew ay or alley.

7. W a rran ty  Deed made by Isaac F ried  and w ife  

to Sam uel Arm m , dated M ay 6, 1902, recorded in 

10 said R egister’s Office M ay 6, 1902 in Book E 35 of 

Deeds, pages 528 and 529.

This deed conveys the premises described in E x -

hibit D 1  and contains the same language w ith re-

gard to the passagew ay or alley.

[501]
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