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STATE OF NEW JERSEY
Department of Law and Public Safety
DIVISION OF ALCOHOLIC BEVERAGE CONTROL

1100 Raymond Blvd. Newark 2, N. J.
BULLETIN 1516 | JUNE 6, 1963
1. APPELLATE DECISIONS - ABRAMSON v. LAKEHOOD.
. SEYMOUR ABRAMSON AND RUTH ) )
ABRAMSON, t/a VILLAGE LIQUORS, ) -
- Appellants, ON APPEAL
| . ) CONCLUSIONS
'_ v ) AND ORDER
" TOWNSHIP COMMITTEE OF THE g
TOWNSHIP OF LAKEWOOD, )
EEERT ' Respondent. )

O o s s S s S e e ot e . S B S . D (D D U ol P e D . B D ™ o U 30, D 4D S

James F. McGovern, Jr., Esq., Attorney for Appellants.
James P. Jeck, Esqg., Attorney for Respondent : :

BY THE ACTING DIRECTOR: ‘
The Hearer has filed the following Report herein:

"This is an. appeal as from denial by respondent Township :
Committee (hereinafter Committee) of an application filed by

~appellants for a person-to-person and place-to-place transfer of |
C.a plenary retail distribution license from Lillian Soiffer,. Co
- t/a Lakewood Produce and Provision Company, to appellants and’

ﬁfﬁLakewood

from premises 311 Monmouth Avenue to premises 410 Monmouth Avenue, -

"The petition of appeal filed by appellants contends that

the action of the Committee should be reversed and that it be

~directed to -approve the transfer for the following reasons:

i(a) the determination violated the letter and spirit
of the pertinent applicable law.

.'(b)'The basis of the determination is arbitrary, B
- capricious and unreasonable. G

(e) Public need and necessity is not adequately served
" by existing outlets.-

o (d) The sound exercise of discretion by the local
©  1ssuing authority would require the granting of
" the applicatlon. ,

"The answer filed by the Committee denies the allegations
set forth in the petition of appeal and contends that the action
of the Committee was proper on the following grounds: ‘

'(a) A majority of the members voting for said Township
Committee failed to vote to approve sald transfer.

(b) Property owners in the vicinity objected to said
transfer.

- (e¢) No sufficient hardship was shown on the part of
the applicant.
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(d) No public need or necessity was shown.

(¢) There are sufficient places for the purchase
of Alcoholic Beverages in the area.

(f) The placing of a liquor store in that particulaf
location would tend to decrease the property value.

(g) The location in question is near a public school and-

: is an area where loitering and abuse by persons using
and consuming alcoholic beverages has already been a
police problem, which said problem would tend to be
increased.! |

"The Committee is composed of five members. . At a special
meeting on January 2, 1963, Philip Katz (one of the members of the
Committee) disqualified himself from participating in the hearing
because his father-in-law was an objector. Committeemen Brown and
D'Zio voted to approve, and Committeemen Gertner and Bartolf voted
to deny the transfer. Under substantially similar circumstances it
has been held by this Division that, in the event of a tie vote of
its members, the action of the’ local issuing authority constituteo
a denial of appellant's application. Pasgua and Vecchione v.
Weehawken, Bulletin 1363, Item 1.

"The members of the Committee who had voted on the transfer
in question did not appear at the instant hearing. However,|the
reasons for their respective votes are contained in the resolution
adopted /by the Committee (Exhihit A-1 in evidence) and are as
follows:

’ |
'Mr. Brown and Mr. D'Zio voted for the granting of tﬁe
transfer, stating generally that the relocation wasl|in
the same geographical area as the previous location;
that this is not a new license, but a transfer of an
existing one, and therefore does not increase the
licenses in the community; that the plans for the
remodeling of the building would be an improvement to
the existing area; that Mr. Abramson has always run:
his business in an orderly manner and that there would
be no detriment to the community and in fact the |
applicant showed a hardship in that he has to give up
occupancy in the building in which he is located, so
that in any event, it would probably be necessary to
transfer said license to some other location in the
community.

'Mr. Bartolf and Mayor Gertner objected to the trans%er
stating generally that they were concerned with the
objections of property owners across the street,

namely ;. Mrs. lMcKelvey and Mr. Perlus; that the area

for which the application is made is a somewhat congested
area where 101tering had been a problem, and that the
transfer might increase saild problem; that no hardship
was shown, as the license could be transferred to other
areas; and that no necessity or benefit to the community
or to the particular area. in question was established
by the applicant and the placing of a licuor store

in that particular location would tend to decrease the
property in the neighborhood; and that it is near a:
school....! ‘

nSeymour Zbramson (one of the appellants) testified that
the proposed location 1s on the opposite side of Monmouth Avenue
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'about 300 feet from the exis ting liquor store;' that the area is e
- zoned for business; that adjacent to the proposed premises a R
parking lot will be available for use of appellants! customers.

. Seymour Abramson, when asked on cross examination about the

~-number of children in the area of the present premises and the
proposed premises stated, 'Well, what it is is ‘that there is a
candy store located right next to the present liquor store,
the Spot, and all the ¢hildren congregate there, That's-a large .
area for them to congregate. It's a hangout for them. That's what .
it is. And these children have cars, a good deal of . them do today,
and they park their cars out there in the street. ' They removed the =
parking meters from that area and they remain there after school
until they come home, the cars are still there, all the parking
spaces are ‘taken and they hang out in front of the place, they
hang out on the streets there and there's no parking available.
If I was to move in thére, there would be no parking for my
customers because these things are taken. :

' "Philomena McKelvey, residing acress the street from the

proposed premises, testifiéd that next to her home on Fourth = -

Street there i1s presently a liquor store, and it is her opinion" .

that there is no need for another liquor outlet in the neighborhood.;
She also testified that at the present time undesirable 'elements!' -
- are attracted into town and that she is consistently complainlng '

to the police about the conditions in the area. o

"Stanley E, Brower (Township Clerk) testified that he
measured the.distance from the Hebrew School on Fourth Street to
the proposed location on Mommouth Avenue and that the said distance .-
1s 273 feet. The distance from the existing location to the school -
he found to be 331 feet. He described the proposed premises and
the area thusly: ,

” 'Well, it's a part of a store and apartment building.
The testimony that's already on the record is that it
has been a food store for a good many years with a
D-license and this particular spot at 410 is at the
present time a rundown store that has been used for
various businesses in the past few years and is now
empty. The rest of the street to the next corner
‘are rooming houses, private dwellings or rooming
houses, on the west and there are private dwellings
and rooming houses on the east.? ;

"Brower -further testified that, although he had no actual
knowledge of complaints made to the police authorities regarding
- matters in the area involved, he knew of no violations committed
by liquor licensees in the area, and that the licenses were -
. renewed yearly without objections being made by the Police_
A Department 4

R "Under the circumstances appearing herein, wherein the

- denial of the transfer resulted from a tie vote of the members of

. the Committee, it would serve no useful purpose to remand the

- matter to the Committee for further action on its part. Thus it
will be necessary to examine the record presented herein and s
consider the evidence adduced so that a recommendation may be made

in oonformity therewith.:

"One objector appeared at the hearing herein and registered‘“'
an objection based on the conditions she alleges exist at the
present time. If conditlons in the areaare as bad as Mrs.
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McKelvey claims, it 1s strange that she was the sole obgector to .
appear and voice opposition to the transfer. It is merely . - =
conjecture on the said objector's part that, if the transfer|was

approved, conditions may become worse. \ ‘

"In view of the lack of substantial evidence regarding
conditions alleged to exist, it appears immaterial whether the
licensed premises is located at the present site or at the |
proposed location. The situation in this respect is closely:
comparable to that in Conn v. Kearny, Bulletin 173, Item 1;
Leonia Liguors Inc. v. Leonia, Bulletin 766, Item 1; Grower V.
Hackensack, Bulletin 789, Item 1; Costa v. Verona, Bulletin 501,
Item 2. In the 1atter case the Comm1551oner said:

'Thus, were appellant located in a different section‘
of the mun101pality and seeking to transfer into
the vicinity in question, or if, being within the
area (as is the case), he were seeking to transfer ]
to a site that would aggravate to any appreciable |

~degree the existing concentration of licenses in ‘
that area, respondent would be justified in denying
the transfer and, on appeal, I would sustain such |
denial. Neither of such s1tuations, however, is '
present in this case. On the contrary, the facts
herein indicate that the applicable ruling is that
where no attack is made on the personal fitness of
the applicant or the suitability of the premises, a'
refusal to transfer, whether from person to person
or from place to place, cannot, in the absence of
good independent cause, be sustained ....! |

: "In view of the fact that the present location of the
license and the proposed location may be considered in the seme
general area, the transfer thereof would not increase the number
of outlets for the sale of liquor to the public in that area.

Thus a denial of the transfer appears to be unreasonable. -

_ "Tt is recommended that the action of the respondent!be
reversed and, if alterations of the proposed bullding appear’
satisfactory to the proper authorities, that the transfer |

applled for by appellants be granted." }

No exceptions to the Hearer!'s Report were filed with me
within the time limited by Rule 14 of State Regulation No. 15.

: Having carefully considered the facts and circumstances
‘ hereln, I concur in the findings and conclusions of the Hearer
and adopt his recommendation. : i

Accordingly, it is, on this 8th day of May 1963,

: - - ORDERED that the action of the respondent, in effectl
denylng the application for transfer, be and the same is
hereby reversed, and the respondent is directed to transfer the
=license pursuant to the conclusions herein.

EMERSON A. TSCHUPP
ACTING DIRECTOR
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*Q;/'APPELLATE DECISIONS - 737 HIGH STREET CORPORATION v. NEWARKi-"“
~-and PINKY'S DELI-LIGUORS, INC;V' IR

' 737 HIGH STREET CORPORATION
o ET ALS., e U )
A O  ON APPEAL .- -+
Ve - “CONCLUSIONS - .
~ AND ORDER - . .=

f}»MUNICIPAL BOARD OF. ALCOHOLIC e
" BEVERAGE CONTROL OF THE CITY OF -
-QQNEWARK and PINKY'S DELI—LIQUORS INC

_ Respondents.g ” e
B Zucker, Brach & Eichler, Esqs., by William L Brach Esq.,;;ifQﬁ:fﬁ
o Attorneys for Appellants,. . SRR
ﬁNorman N "Schiff,: Esq., by Paul E. Parker, Esq., Attorney for
e Respondent Municipal Board;. LA
Samuel Raffaelo, Esq.,- and Harry Castelbaum, Esq., Attorneys L
g ' for Respondent Pinky's Deli-Liouors, Inc. Ll :

};?BY THE ACTING DIRECTOR- S

”fThe Hearer has filed the following Report herein"

FRN . wThis is an" appeal from the action of’ respondent . 3
“,.MuniCipal ‘Board of "Alcoholic" Beverage Control (hereinafter Board)
“"Wwhen," by unanimous vote, it approved an application to” transfer-
jﬂrespondent ‘licensee!'s: plenary retail distribution license from

fa;llS Spruce Street to 729~ 735 High Street Newark : st L

R ’ff “The petition of appeal contends that in approving the
;Jtransfer, ‘the Board's action was. erroneous 1n that 1t wasngzrm;
gfarbitrary and contrary to law. IR S

i '-‘“‘l "The Board in its answer neither admitted nor- denied the"
,jallegations aforementioned and left the appellants to their
.%proof R s o T ,,,'
S ' "The respondent 1icensee (hereinafter licensee) denied
’Qeach and every allegation aforementioned and .avers that the..
“Board ‘was. justified in its approval of the transfer. based on the
;;testimony adduced at the hearing before said Board._

B "The hearing was held de novo and the parties hereto
yﬁagreed to present the appeal upon - the tramscript of -the - &
g_proceedings before respondent Board, with additional’ testimony
" to be offered. by appellants pursuant to Rules 6 and 8 of State
T;Regulation No. 15.',w._ _ SR ' SR

g :."It appears from the evidence herein that during the SR
gtpast four and -one-half years, licensee has operated a delicatessenm
o An conjmnction with the sale of package goods at 118 Spruce’ R
JﬁStreet -The latter property has been acquired- through con-
demnation proceedings by the Newark. Housing Authority and the - SR
licensee had been notified to vacate the premises.. Philip Pincus,vg-
"secretary of ‘the licensee corporation, testified that various . -
‘efforts were made to obtain a store for use in said business but
for one reason-or another, the locations inspected were un- . :
suitable. therefor.¢ Finally arrangements were made by the licensee’
- for the occupancy of the proposed premises at 729-735 High Street,
located at corner of High btreet and Spruce Street, a distance of
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two blocks from 1ts former establishment

: "George Oberlander (a witness called on behalf of _
appellants) testified that he is a professional city- planner’
employed by the City of Newark, and that the area in question
.\'is for residential use on the west side of High Street as P
'well as on the east side of High Street as part of the South -

Broad Street Urban Renewal project. Properties are not to be
acquired on ‘either side but the intent is to upgrade the ?
properties. if they need improvement, in other words, rehabilitate
the properties and to keep then within the intent of the zoning .
scheme which is residential and not any other use.! Oberlander
~further testified, 'Well, I have no objection to the particular-
. -establishiient nor the particular business from a planning board
of view. We are concerned with locating these establishments in
a commercial zone., That's my whole interest in the whole dis-
cussion; in other words; locating 1icenses in commercial areas
_ rather than in residential areas.! - = - o *

 tSeveral witnesses residing in the area appeared ‘before
the respondent Board and made general objections to the proposed -
transfer of the license to these premises. At the instant l
hearing Jack White (assistant administrator of St. Barnabas |
Hospital) testified that his objection to the transfer in '
question, on behalf of the hospital located less than a block away,
was because of the hazard which might be created to the employees
of the institution., He further testified that the Hospital is
planning to move out of the city and a study is now being made
of the possibility of converting the buildings into a nur51ng home.,

"After examining the voluminous testimony of each ;
‘objecting witness, no valid reason appears sufficient to reverse
the action of the Board. The transfer of thelicense would neither
aggravate the number of liguor licenses nor would the license in
question be a detriment to the area. The objection by the
residents. of the dwellings in the section that the patrons would
cause disturbances in one way or another is merely conjectural.
If the licensed business 1is properly conducted it should not|be
~more objectionable than any other type of business. If the P
licenisee fails to meet its responsibility, its license would: be-
subJect to suspen31on or revocation by the liquor authoritieF

"The appellants contend that. the proposed premises are
in a residential zone which prohibits the operation of a. type
business as.is to be conducted by the licensee. ‘.‘. , l

"The law is clear that a transfer of a 1icense is not
improper or the approval thereof by the issuing authority 'i
improper because a zoning ordinance prohibits a liquor licensed
premlsesert the proposed location. The issuance of a license| or
the grant of a transfer does not permit the licensee to operate
~without complying with all the appIicable statutes and ordinance.
Even though a variance be necessary to operate a licensed prbmises,
it is not required to be obtained Before the grant of a transfer.
Lubliner et al. Ve Paterson et al,, 59 N.J. Super., 419" (1960)

o "There appears to be no contention on the part of the - .
i appellants that the members of the Board were improperly motivated.-
The burden of proof tc establish that the action of the Board was - -
“erroneous rests with appellants. Rule 6 of State Regulation|No. =
15, Young Men's and Young Women's Christian fissn. of Newark! v,
Newark et al., Bulletin. 1367, Item 4. The evidence presented -
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“.»i“indicates that . the Board carefully conoidered the matter before ff;f'
. -arriving at its decision. - In cases of this kind, the Director's -
"function 1s to determine whether reasonable cause exists-for the : = .
- Board's opinion and, if so, to affirm its action. Zelenks et als.-

¥, .Clifton et al., Bulletin 1361, Item 3; Fanwood v. Rocco, .

- 59 N.J. Super. 306 Aff'd, 33 N.J. 404 (Sup Ct. 1960).

. "After examining all of the ev1dence and exhibits herein,'igﬂ .
I conclude that the appellants have failed to sustain the burden . - .
~ of proof in. showing that the action of the Board was erroneous.
- Rule 6 of State Regulation No. 15; Marchi et als. v. Clifton et al.,'
~ Bulletin 1385, Item 1; Shiloh Baptist Church v. Atlantic City et al.,.
- ?%1le{in 1387, Item 2 Grando v. Buena et al.,_Bulletin 1447, ,
Item 1. .

"Pursuant to ‘the reasons aforesaid it is recommended _
. that an ‘order be eritered affirming the action of the reSpondent
o Board and dismissing ‘the ~appeal.” :

- ‘ Written exceptions to the Hearer's Report and written .
argument in substantiation of the exceptions were filed with me °
by appellant's attorney pursuant to Rule 14 of State Regulation
No. 15 ,

Having carefully considered the record herein, including. .
.the transcripts of the testimony, the exhibits, the Hearer'!s :
' Report and the exceptions and argument with respect thereto, 1
concur in the findings and conclusions of the Hearer and adopt
. his recommendation. '

Accordingly, it is, on this 30th day of April, 1963,

ORDERED that the action of the respondent Board of
' Alcoholic Bevérage Control of the City of Newark be and the
. same 18 hereby affirmed and that the appeal herein be and the
ﬂ.same is. hereby dismissed ‘ o

-EMERSON A.‘TSCHUPP‘
ACTING DIRECTOR
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- 3. DISCIPLINARY PROCEEDINGS - GAMBLING (HORSE RACE BETS) - S
‘ §R§8§ gigilMILAR RECORD - LICENSE SUSPENDED FOR 30 DAYS, LESS'

In the Matter of D1301plinary

Proceedings against
PHILLIP R. MITCHELL, SR. CONCLUSIONS |
t/a MITCHELL'S TAVERN AND ORDER

79-West Central AVenue
Wharton,,N. J.

x=Holder of Plenary Retail Consumption
License C-6, issued by the Borough -

: Council of the Borough of Wharton.

- Louis Winey, Esq., Attorney for Licensee. | S

- Edward F. Ambrose, Esq., Appearing for the Division of Alconolic:f
S Beverage Control. S o

iBY THE ACTING DIRECTOR'

Licensee pleads non vult to a charae alleging that on
February 7y 1963, he permitted the acceptance of horse race bets,~.
in violation of Rule 7 of State Regulation No. 20. :

Licensee has a previous record of suspension of license ‘
by the. municipal issuing authority for five days, effective | .- - .
Februgry 14,Vl958 for sale in violation of State. Regulation _—
No.g3 . ‘ o

. The prior record of suspension within the past five j
-years for dissimilar violation considered, the license will be -
‘suspended for thirty days, with remission of five days for the
plea entered, leaving a net suspension of twenty—five days.
Re Campbell's Cafe. Inc., Bulletin 1432, Item 5.

Accordingly, 1t 1s, on this 6th day of May, ' 1963,

ORDERED that Plenary ‘Retail Consumption License C- 61
issued by the Borough Council of the Borough of Wharton to Phillip
R. Mitchell, Sr., t/a Mitchell's Tavern, for premises 79 West
Central Avenue Wharton, be and the same 1s hereby suspended ﬁor
twenty-five (25) days, commencing at 1:00 a.m. Monday,. May 13,
1963, and terminating at 1:00 a.m, Friday, June 7, 1963. :

EMERSON A. TSCHUPP
ACTING DIRECTOR =
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.;4£' DISCIPLINARY PROCEEDINGS - SALE FOR' OFF—PREMISES CONSUMPTION -
IN OTHER THAN ORIGINAL CONTAINER - BOTTLING - PRIOR DISSIMILA -
_ RECORD .- LICENSE SUSPENDED FOR 25 DAYS, LESS. 5 FOR PLEA. .~ i+

- In the: Matter of Disciplinary B )f.ﬁ,~u’g;1;;‘ff
lProceedings against e 5);_ o L
- HARLAN F. ADANS ?ﬁ{f«p;fﬁ"”f~"' R CONCLUSIONS

. t/a BROADWAY INN ARD ORDER.
East Broad Street

’ "Vineland

f,ﬁHolder of Plenaryg e ail Consumption AI'
.- .License C-26, issueéd by the City =
. -Couneil of the City of Vineland

L den RO -

f}*Licensee, Pro seuit, . RRRIEA ST
“Edward F Ambrose, Esq., Appearing for the Division of Alcoholic
R 4 _ o Beverage Control. D , ,

E - ‘Licens: . . n‘vult to charges alleging that-on’
gSunday, ‘April 28, ﬂ1963 hf‘(15“§d1d a. quart of ‘whiskey for:off-
‘premises’ eonsumption in other than the original container, in
violation of ‘R.S. 33:1-2), and (2) bottled the whiskey for sale = -
by decanting 'it: into a, half-gallon Jjar labeled "Broadway Brand
,Maraschino Cherries" in ‘violation of R.S. 33: 1 -78. . ,

o '-« When interrogated, the licensee admitted that on the
;same ‘date he had previously sold wine for off-premises con- .
;-sumption: in. cardboard contailners and that he had decanted the .
~whiskey -into: the  jar to. avoid possible: violation of State
~“Regulation No.: 38 by selling the whiskey for off-premises :
~ consumption in its original container. Hence, the violations

: alleged in the charges will be viewed for penalty purposes ..
" 'as’.though the alcoholic beverages had been sold -in their original
:tcontainers for off-premises consumption on Sunday.

oo . Licensee has a previous record of suspension of license
:.by the municipal -issuing authority for five days; effective '
~April 2, 1962, for sale to a minor -and by the Director for ten i

days,. effective ‘October 15, 1962 on a "refilling" charge. Re. Agams;“

' .Bulletin 1482 Item 1l. L ' , . o o

i . The substance of the violations considered the. ‘license
. ;will be’ suspended on both char%es for fifteen days (cf. Re Ruth &
.. Middaugh, Bulletin 1504, Item-6); to which'will be added ten days
;};for ‘the: prior record .of two dissimilar violations occurring. within
2 § £ Inn, Bulletin 1496 Item 6),

ST ORDERED that Plenary Retail Consumption License C-26
'p;issued by the City Council of the City.of Vineland to Harlan F.
-~ Adams, t/a.Broadway Inn, for premlses on East Broad Street

. +.Vineland, be and.the. same is hereby suspended for twenty (20)
- days;, commencing at 2:00 a.,m; Wednesday, May 15, 1963, and
,?terminating at -2 00 a. m.;Tuesday, June 4, 19 3.

EMERSON A. TSCHUPP
ACTING DIRECTOR
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%.~Auto Susp.#228 e
In the Matter of a Petition to Tift

| ‘Retail; Consumption License C=35" """
iw'issued by the Board of Commissioners;
o of the Township of Lyndhurst to ‘ o
7_ Anthony C. Meola, Esq., Attorney forrPetitioner.-:

TBY THE ACTING DIRECTOR.

‘petitioner was fined $50 and $5 cost

- Court after pleading guilty to.
~ beverages- to a minor on March’ 5
R.S5. 33:1-77.  The conviction .res

i}this proceeding.

has suspended the license for f,

1municipa1 suspension. Re Began.

?'flicense C—35 be and the same is
: immediately. _

STATUTORY AUTOMATIC SUSPENSION - ORDER_LIFTING SU%PENSION.

the Automatic Suspension of - Plenar

"IN PETITION
- PATSY MONTAGNA - O rpER
"t/a PADDY'S BAR & GRILIL | Tt

507 Valley Brook Avenue

. o0 o, e o =% e 0 e -.-—---u-———

g ~It appears from the petition filed:herein and the
rncords of this Division that on April:18, 63, the licensee-
‘ndhurst Municipalf
: f'alcoholic '

The
of

of the’ license for ‘the balance. of ,.33 1- 31 1

suspension has not been effectuated;

It further appears thathuhe
A=BK
after confessive plea to a charge’ 1in ide
alileging the same sale to the minor,
automatic suspension in anticipati

lcipal” issuing authority '
commencing May 13, ﬂ963,
~iplinary proceedings

T Accordingly, 1t is,’on‘

ORDERED .that the statu. saia

tomatic suspension _
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6. SEIZURE - FORFEITURE PROCEEDINGS - SPEAKEASY IN GROCERY- STORE -
- DEPOSIT POSTED IN LIEU OF RETAIL VALBE OF FURNISHINGS,

EQUIPMENT, . AND MERCHANDISE ORDERED FORFEITED - CERTAIN PROPERTY
* RETURNED TO INNOCENT OWNER. - _ . S T

“In the Matter of the Seizure on
January 22, 1963 of a quantity of .
alcoholic beverages, $23.00 in cash,

CASE NO 10 985

various furnishings, fixtures, " ON HEARING
‘equipment, and foodstuffs in a grocery -~ CONCLUSIONS.
store at 4909 Bergenline Avenue, in the . AND ORDER

Town of West New York, County of Endson
‘and State of New Jersey.-» T ‘

Abraham Miller, Esq., by Michael H Hochman, Esq,, Attorney for
- clalmants.

_I Edward Amaga, Esq., Appearing for the Division of Alcoholic
‘ Beverage Control. , o

BY THE ACTING DIRECTOR: A ,
The Hearer has filed the following‘Report herein.,

‘ NThis matter came on for hearing pursuant to R S L

33: 1~66 and State Regulation No. 28 and further pursuant to a. - .

_ stipulation, ‘dated January 24, 1963, signed by John La Rosa, ;'
to determine whether a quantity of alcoholic beverages, $23. OO
in cash, fixtures, furnishings, foodstuffs and equipment, N
described In an inventory hereinafter referred to and marked
Schedule 'A' herein, seized on January 22, 1963 in John La Rosa's
grocery store and at premises located at 4909 Bergenline Avenue,.

- West New York, N.J., constitute unlawful property and should be

- forfeited; and further to determine whether the sum of $2,000.00,
representing the retail value of said fixtures, furnishings,
equipment and foodstuffs, exclusive of the alcoholic beverages
and $23.00 in cash, pald under protest by John La Rosa, upon

~ said stipulation,‘should be forfeited or returned to him,

: "When the matter came on for hearing pursuant to R. S

33:1~ 66 -John La. Rosa, represented by counsel, appeared and .

-~ sought the return of the money deposited by hlm on the basis of
the stipulation herein signed. ) )

‘ . “Wdlliam Vargas, a claimant also appeared and sought
the return of two and one-half gallons of wine which was seized -
. by the agents of this Division in the basement of the said E

premises. ‘ _

. "At the outset of this hearing3mcounse1 for La-Rosa made .
-an application to adjourn the same for- the stated reason that -
-~ there were criminal charges pending against his client apising ..,
" out of his alleged sale and possession of the selzed alcoholic..
beverages. . He urged that this matter be adjourned until the
claim is disposed of because '...the testimony he gives here o
could be used against him in that oriminal proceeding' ’ -

T WThis motion was denied for the reason that these pro—
.ceedings are civil in nature, relating solely to the property in-.
- question and are not based on the same issues as are involved in -
the criminal proceedings. The burden of proof is different, since.:
it 1is necessary for the Division to prove its case in this action :
- by a preponderance of its evidence, whereas, in the criminal
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proceedings against the individual, gullt must be establisded
beyond a reasonable doubt. A ‘ N w,, . i

"Also, it should be noted that it has been the policy

of this agency not to adjourn hearings in forfeiture proceedings
because of any pending criminal matter, for the reasons her in
stated. ) _ ,

- "The established facts, as reflected in the testimony

. of the ABC agents are as follows: On Sunday, January 13, 1963,
Agent C purchased one gallon of homemade wine from Alfino ‘
La Rosa, age 74, in: the presence of his son, John La Rosa, age
36, who was the proprietor of the subject grocery store located
at 4909 Bergenline Avenue, West New York, New Jersey. These

- premises consist of a two-story brick bullding. The. grocery store
is located on the first floor of the said building, and there is a
basement used by the grocery store for storage of part of its »

- inventory; the basement has an entrance through a trapdoor in
front of the building and another entrance in the rear of the

building.

"The agent was charged $2. 40 for the said wine, which
he paid to the elder La Rosa. ,

"on Tuesday, January 22, 1963 Agent C returned to the
subject premises and agailn purchased from Alfino La Rosa a | .
gallon', of homemade wine, in the presence of claimant, paying
therefor with three single dollar bills, the serial numbers of
which had been previously recorded. He again was charged $2 403
La Rosa placed the bills in the cash register and returned sixty
cents in change to the said agent. ‘ ‘

- "Upon leaving the store, Agent C rejoined Agents S ‘and B
and he reentered the premises in the company of these two agents.
After identifying themselves, they examined the cash register
and found the three above mentioned dollar bills therein.
Immediately thereupon, the other two agents left the premises and
obtained a search warrant from the Magistrate of West New York

~ Municipal Court; and upon their return in the company of local
police officers made a search of the entire premises, including
the basement.

' "Tn the basement they found two full sealed gallon !
bottles labelled Opici and one and oneshalf gallons of homemade
wine. In the kitchen in the rear of the store were found lﬁ
bottles of Cinzano Vermouth, fully sealed; one-half gallon of
alleged illicit anisette; a four-fifth quart bottle labelled
Grant's Scotch Whiskey; and a four-fifth quart bottle labelled

G & D Marsala Wine.

"Al1fino La Rosa admitted to the agents that he had sold
the gallon of wine. Both La Rosas were arrested by the agents,
charged with the sale of alcoholic beverages without a license and
John La Rosa was charged with possessicn with intent to sell in
violation of R.S. 33:1-50(a & b). They were released, in bail,
pending arraignment in the West New York Municipal Court.

"The agent further testified that an examination of the
records of this Division disclosed that no permits were issued to
either of the La Rosas or to the premises in question, authorizing
the sale of alcoholic beverages. A
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- "A chemical analysis of the seized wine offered under
the certification of the Acting Director, as authorized by .
R.S. 33:1-37, indlcates that it is a wine fit for beverage purposes
with .an alcoholic content by volume of 9.8 percent.

"On cross examination, Agent C stated that he had made
three separate visits to the premises and purchased wine on each
of those occasions. On the first occasion of his visit, January
13th, he observed a sale of wine to a customer.

"This agent further clarified the position of John lLa Rosa
in the store on January 22nd. It appeared that the agent asked
claimant for a gdllon of wine and the claimant told the agent to-.
wait for his father who was then occupled in preparing a money
order for a customer, a service rendered by the claimant. There-
upon, his father waited upon him and upon ascertaining that he
wanted to purchase some wine, proceeded to the basement and
returned shortly thereafter with the said wine. Alfino La Rosa,
in a conversation with this agent on that day, stated that he had
personally made the wine, and kept i1t in the basement.

"Agent C's testimony was corroborated in all essential
detaills by Agent B with respect to the activities which transpired
in his presence on January 22nd, Particularly significant was the
corroboration by this agent of the admission made by claimant that
this wine was sold to Agent C. on that date.

"The aff1dav1t of mailing and affidavit of publication, the
original stipulation signed by the claimant, and the certification
that no license had been issued by the State or local authorities -
to the claimant to sell alcoholic beverages were also received
in evidence with the consent of counsel for claimant.

W"Alfino La Rosa, called as a witness on behalf of the

claimant, testified that he had previously been the proprietor
_of the grocery store and that he sold the same to his son; the
claimant herein, about seven years ago. He comes to the store
frequently to assist in its operation. His explanation of the
transactions is as follows: The agent had come into these

- premises on three occasions and purchased various groceries and

. dairy products. The agent told him that he would like to have
some homemade wine, and in the spirit of friendship, he gave
him a gallon of wine on each occasion as a present without charge,
carefully explaining, however, that the wine was not very good,
that it was '...like vinegar.'!

"0n January 22nd the agent came into the premises and
obtalned the gallon of wine. BExplained La Rosa, 'I come in and
he take three dollars and threw it on the counter, three single
dollar bills, without a reason. I don't know no money. I got.
trouble. He threw three dollars on the counter and walk out.?
He categorically denied that he ever sold wine to anybody.

"On cross examination, this witness reasoned that the
$2.40 may have represented the total sum due for purchases of
cheese although he could not state exactly how he arrived at
‘that figure. His explanation for giving the wine to the agent
was that he wanted to make a good customer and perhaps encourage
him to return again for other purchases.:

~ "John La Rosa, the claimant herein, stated that he was in
the store on January 22nd but did not observe. the transaction to
the agent. He also denled any knowledge of any wine in the base-’
ment, or that there was any wine stored behind the counter in the
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' grocery store. B

, | '"On cross examination, the following significant testimon&,

. was illicited- o , , o o
1 Q Do you remember on January 22 Agent C came

- into the premises and he said to you. he wanted | .

- to buy some wine and you said; "Pop is busy with

a money order. As soon as he finishes he will:| = .

take care of you"? A, Something to that effect, yes.! .

S "The evidence herein clearly and donvincingly suppo*ts -
the Division's contention that the claimant possessed- alcohoLiC»ah‘;f
“beverages; intended the same for unlawfil sale arnd that they were,"
in fact, sold by his father in his presence without the statutory
requisites. -Herice, such beverages were illicit. . R.8. 33:1- 1(1)

The large stock of alcoholic beverages found in the grocery - store
proper; coupled with the assertion by the claimant that he was.
unaware of ‘the large stodk of wine in the store itself, creates

a serious doubt as to his veracity and compels me to discredit his
entire testimony. On the other hand, the testimony of the agents

is convincing and persuasive that both the claimant and his father
admitted that they had sold the i1llicit wine to the ABCragent

"Therefore, such illicit alcoholic beverages and the \
furnishings, fixtures and equipment and all of the other proﬁerty
seized in the establishment, including the cash, constitute irn- .
lawful property and are. subject to forfeiture. Seizure CaseJNo. el

0, 2 Bulletin 1500, Item 2, RS S

i - "The testimony further reflects the fact}that the markedf.“
three one-dollar bills were clearly oommingled with the other- cash
found in the cash register, A preponderatice of the believable o
evidence imperatively requires a recomihended finding that the
claimant's application for the return of the deposit be denied
and that instead, an order be entered forfeiting the $23.00 in
cash; and that the sum of $2,000.00 deposited by this claimant
under protest, upon stipulation, pursuant to-R.S. 33:1-66 '

~ 1likewise be forfeited and disposed of in accordance with law.
: Seizure Case No. 10,321, Bulletin 1377, Item 3; Seizure Case No.
10,552 Bulletin 1419, Item 3; Selzure Case No. 10,500, Bulleﬁin

1411, Item 6 R.S. 33:1-1(y); R.S. 33:1- 2 - e

_ : "William Vargas appeared at this hearing and claimed the
return ‘of two and one-half gallons of wine which were seized in

' the basement of these premises on the date in question. Vargas
occupies an .apartment on the upper: floor of this biilding. He
states that he had purchased this wine in September 1962, and}

" had stored the same in a separate part of the basement reserved
for him. There is a‘partition between that part of the basement
and the part used by the claimant, La Rosa. Two of these bottles -
were unopened and one had been partially used., ‘

"0n cross examination, he admitted that these were the

only items stored in the basement and the reason that he stored it
there was that he had purchased the items for Christmas and had -
taken a ‘trip at that time to Puerto Rico to. visit his relatives.
Consequently, he did not want to leave the wine in his apartment

He asserted that there was an entrance in the rear of the basement
leading directly to his apartment and he had no contact or connection
with the other part of the basement belonging to La Rosa.
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”ﬁ“ ' ~"There is no evidence in this case to suggest that this o
jt’ﬂclaimant knew that La Rosa possessed any illicit alcoholic-

... béverages or - was engaged in the 1illicit sale of same. -In any .
event, 1t isiclear that the alcoholic beverages which he claims’

-..are his, were stored in another part of the premises; separated.’ .-

. by a partition and that he had no connection with the business: of: the
“;gclaimant, La Rosa. While I..commend the zealousness of the agents,
in making a- thorough search of the entire basement, and seizing-
‘this property as well; fairness to the claimant dictates that his
"claim to the return of this property be recognized

» B : "Under the circumstances, I am satisfied that this;
Qn;claimant 1s. the bona fide owner of.the -alcoholic -beverages- in
“:question: ahd recommend that the" samd be returned to him._~,
- -Cf. Seizureé Case No. 10 ‘Bulletin 1391, Item 5: Seizure
. Lase No, 10,955, Bulletin 1498 Item lO, Selzure ase No. !
-}:Bulletin 1283, Item 8.,n1_, o T .

T 2 “No exceptions were taken to the Hearer's Report~within i
,i:the time limited by Rule 4 of State Regulation No. 28.::. RN

L . After carefully considering the facts: and circumstances
4 ;{herein, I concur in the recommended conclusions in the Hearer's
UJ;Report and I adOpt them as my conclusions herein._ig, REER

Accordingly, it is on this 9th day of May, 1963,'

AR DETEBMINED and ORDERED that the alcoholic beverage
o claimed by William Vargas shall be returned to him, and it is
_”_further _ R

Sl DETERMINED and ORDERED that the seized property, ‘including.
;a;the $23 00 in.cash, more fully described in Schedule "A", attachedf*
=, ~hereto,- constitutes unlawful property, and that the sum of »
- $2,000.00, representing- the retail: ‘value of such fixtures, furni
f&@and equipment (exclusive of the" alcoholic ‘beverages. and: $23 00
=:. in cash) as set forth herein, which were returned to John-La Ros:
paild under protest to.the Director: of ‘the Division of Alcoholic’:
‘Beverage Control "by: the said. John La Rosa, together with the: $2320
“in cash be-and the same is hereby forfeited in accordance: with the
.provisions of R.S. 33.1-66 to be accounted for 1in accordance with
11aw, and it is further P e T

: /DETERMINED and ORDERED that the alcoholi ‘beverages ‘ar
'hereby forfeited and shall be retained for the use of. hospitals
‘and state; county and. municipal institutions, or’ destroyedfi~
‘whole or in part at the. direction of the Director ‘of . the

. f Alcoholic Beverage Control. TRV R o

SCHEDULE man -

and one-half gallons
17 < bottles .of wine
16 ~'cases of soda . - &
/2:gallon of’ anisette A
4/5:quart bottle of whiskey . o AT
Miscellaneous: furniture, fixtur s, foodstu
and equipment ' P e T e
$23 00 in cash
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lgProceedings against

. SHORT HILLS CLUB
. '9=37 Lake Shore'Drive

 Holder of Plenary Retail Consumption
‘License C~1003, issued by the. -

n,ADavid S Piltzer, Esq., Appearing for- the Division of Alcohoaic

~ BY THE ACTING DIRECTOR'

March 13, 1963, it possessed alcoholic beverages 1n two bottles

'7fifteen days, with remission of five days for the plea entered,
1505, Item 7.

" made in advance. Re Shore Motel, Inc., Bulletin 1513, Item 3.

‘issued by the Director of the Division of Alcoholic Beverage

DISCIPLINARY PROCEEDINGS - ALCOHDLIC BEVERAGES NOT TRULY
- 'LABELED - LICENSE SUSPENDED FOR-15 DAYS, LESS 5 FOR PLEA -
SUoPENbION LIFTED FOR ONE DAY. -

In the Matter of Disciplinary

© CONCLUSIONS
- Millburn - AND ORDER

)

)

R )

PO Short Hills, N. J. )
»

)

Director of the Division of Alcoholic
Beverage Control.

John Barker, Esg., Attorney for Licensee.'

. Beverage Control.

Licensee pleads non vult to a charge alleging that bn

bearing labels which did not truly deseribe their contents, in
violation of Rule 27 of State Regulation No. 20

~ Absent prior record, the 1icense will be suspended for

leaving a net suspension of ten days. Re Szxgansk; Bulletin

In connection with the entry of the pled, the licensee
requested imposition of penalty after May 1lth, when a large‘5001a1
affair is scheduled, but also requested' that the effect of any
suspension imposed be lifted for one day, viz.,; Sunday, May 19th,
to permit the conduct of a previously arranged social affair]at
which alcoholic beverages will be served. Had the request been»

ii.made after the penalty had been imposed,-it. would normally have

been granted. For good cause appearing, -I shall grant the request -

Aecordingly, 1t is, on-this~6th'day'df'May, 1963,
ORDERED. that Plenary Retail Consumption License C- 1003,

Control-to Short Hills Club for premises 9-37 Lake Shore Drive,
Millburn, be and the same is heréby suspended for ten (10) days,
commencing at 2:00 a.m. Monday, May 13, 1963, and terminating at
2:00 a.m. Sunday, May 19, 1963, and -again:commencing at 2:00|a.m.
Mbnday, May 20, 1963, and terminating ‘at 2:00-a.m. Friday, M?y

R4, 1963,

wActing Director

 Now Jersey State Library




