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Bill of Complaint.

BILL OF COMPLAINT.

In Chancery of New Jersey

Between

Mavurice J. SweTLAND, et al.,
Complainants,

and

Hartie SweTLAND, ef al.,
Defendants.

To the HoxorasLe Epwin RoBert WaALKER, Chan-
cellor of the State of New Jersey:

The complainants, Maurice J. Swetland of Red-
lands, California, Ernest M. Corey, of Flushing,
in the City and State of New York, Frederic C.
Stevens, of the City and State of New York, and
Maurice J. Kane, of the Town of Monteclair,
County of Essex and State of New Jersey, as
Executors of and Trustees under the last will and
testament of Horace M. Swetland, deceased, re-
spectfully show that:

1. Horace M. Swetland, late of the Borough
of Verona, in the County of Hssex and State of
New Jersey, departed this life on June 15, 1924,
leaving a last will and testament bearing date
the 12th day of January, 1922, which was duly
admitted to probate by the Ordinary of this State
on the 30th day of Jume, 1924. A true copy of
sald will is annexed hereto and made part hereof,
and marked ‘‘Exhibit A.”’

2. By the fourth clause of said will, said

Horace M. Swetland appointed the complainants,
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Maurice J. Swetland, Ernest M. Corey, Frederic
C. Stevens and Maurice J. Kane as Executors and
Trustees of his said will, all of whom have ac-
cepted said trusts and have duly qualified as such
Executors. Letters testamentary were duly is-
sued to them at the time of the probate of said
will and they have entered upon the discharge of
their duties, and are still acting as such Execu-
tors.

3. Doubts and difficulties have arisen in the
minds of the complainants as to the true con-
struction and effect of the said will of Horace
M. Swetland, and more particularly of the por-
tions and provisions thereof hereinafter referred
to, and as to the rights of the various parties
interested; and in the administration and distri-
bution of the estate of said Horace M. Swetland
under his said will, and in execution of the
trusts created therein, divers questions have
arisen and will arise, and the said complainants,
Maurice J. Swetland, Ernest M. Corey, Frederic
C. Stevens and Maurice J. Kane, as Executors of
and Trustees under said will are advised and
believe that it is necessary to the proper ex-
ecution of their duties that they should receive
the advice and instructions of this Court, and
that the rights of the persons interested be de-
clared.

4. The first clause of said will provides as
follows:

“First: 1 direct that all my just debts

and funeral expenses be paid, except business

obligations which may be carried at the dis-
cretion of my Executors.’’

a. In his lifetime, the said Horace M. Swet-
land executed a bond to the Union Dime Savings
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Bank, dated February 5, 1909, to secure the sum
of $300,000.00, which at the time of his death
had been reduced by payment to the sum of $210,-
000.00, the principal of which became due and
payable November 1, 1924. Said bond was se-
cured by a mortgage in the sum of $300,000.00,
which at the time of decedent’s death had been
reduced as aforesaid, to the sum of $210,00Q.OO,
which mortgage was then a lien upon premises
situated at and known as Numbers 157 to 163
West 47th street, in the City, County and State
of New York, which were owned by the said
Horace M, Swetland in fee simple at the time of
his death.

b. The said KExecutors are in doubt as to
whether or not it is their duty to pay said bond
and mortgage from the funds of the estate .in
their hands, or whether they may, in their dis-

cretion, carry said obligation and permit the same
to remain unpaid.

5. The second clause of said will provides

as follows: _
“Second: 1 direct that all transfer, in-
heritance or succession taxes upon the fore-
going devises and bequests shall be paid by

my Kxecutors from my residuary estate.”’

It will be noted from an inspection of said will
that in the provisions of the will preceding said
clause the testator made no devises or bequests.
The Executors are in doubt as to whether or not
the Federal estate tax and such transfer, in-
heritance or other succession taxes as may be
due upon the devises and bequests made by the
testator in his said will, should be paid by the
Executors from the residuary estate.
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6. Said Horace M. Swetland in and by said
will, makes provision for his wife, Clara A. Swet-
land, in the following manner:

Township of Verona, Town of Montclair,
County of Hssex, State of New Jersey, and
all the furniture and articles of use and or-

“Third: All of my estate, of which I may
die seized or possessed, or to which I may be
entitled at the time of my decease, I give,
devise and bequeath to my KExecutors here-
inafter named, In Trust NEVERTHELESS, and
for the following uses and purposes, and sub-
ject to the terms, conditions, powers and
agreements as herein provided:

““(A) To have and to hold and possess
the same, to collect the rent, issues and in-
come and the profits thereof, and to pay from
the mnet income therefrom the following

amounts:
E * * * * ¥ *

““2. To deliver and pay over to my wife,
Crara A. SweTLAND, the sum of Fifteen
Thousand Dollars, ($15,000) per year during
her life, in equal monthly payments, the first
of which shall be paid by my Executors im-
mediately after my decease.

““The provisions herein contained for the
benefit of my wife, I hereby declare are in-
tended to be and are so given to her in full
satisfaction and in lieu of and for her dower
and thirds, which she may or can in any wise
claim or demand out of my estate.

“It is my will, and I direct my Trustees
in the exercise of their absolute discretion
to increase, as they may consider necessary
or advisable, the amount to be annualy paid
to my said wife, if any misfortune should
befall her whereby it should become neces-
sary to provide for her competent and com-
fortable support and maintenance.

“It is my will, and I direct that my Trus-
tees shall permit my said wife to have the
use of, and to occupy free of rent or other
charges, except as herein specifically other-
wise provided, my dwelling house and the
grounds attached thereto situated in the

nament of every kind and naturet herein con-
tained at the time of my decease, together
with all personal property and equipment
located upon said premises during the term
of her life.

“It is my will, and T direct my Trustees
to pay and discharge, during the life of my
wife, all taxes, assessments, insurance
charges and charges of every kind and nature
except as herein otherwise specifically pro-
vided, which may be imposed upon any of the
lands and premises used and occupied by my
wife, as herein provided, from the income
received by them from the principal of the
trust herein created, except that my said
wife shall personally pay for all repairs to
and improvements upon the said property
while used and occupied by her, and that in
the event of her failure so to do, and if it
shall become necessary for the proper main-
tenance and protection of said property
and premises, I authorize and empower my
said Trustees to make such repairs or im-
provements thereon as they in the exercise
of their absolute discretion may consider
proper and necessary and to charge the costs
thereof to the Trust account.”’

Near the end of the will the following eclause
appears:

““Wherever in the foregoing provisions
hereof, T have vested or authorized my KEx-
ecutors or Trustees to exericse their discre-
tion in any matter, it is my will and I direct
that in all matters pertaining to the adminis-
tration of my estate and the trusts herein
created, that the will of the majority of my
then qualified and acting Executors and
Trustees shall be binding and final upon the
remainder of them on all such questions.’’
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a. The income from the residuary estate of
the said Horace M. Swetland is and will be far
in excess of the sums necessary to pay to Hattie
Swetland $1,200.00 per year, and to pay to said
Clara A. Swetland $15,000.00 per year, and for
the payment of all charges upon the property,
the use of which is devised to the widow.

b. Said Horace M. Swetland in his lifetime
was a man of wealth and he and his wife, the
said Clara A. Swetland, lived on a scale in keep-
ing with his income. At the time of his death
and for many years prior thereto they lived
in a handsome residence situated in the Borough
of Verona and in the Town of Montelair, in the
County of Hssex, the use of which he devised to
his wife, as by reference to said will more par-
ticularly appears. In his lifetime said Horace M.
Swetland maintained a number of automobiles
and kept a number of servants, and in order to
properly maintain said home it is necessary to
employ a number of gservants for work both
in the house and on the grounds, and also to
have a chauffeur to take care of and run the
automobiles which the decedent maintained prior
to his death. The said Clara A. Swetland, during
the lifetime of her said husband, Horace M.
Swetland, was accustomed to travel both in this
country and in Kurope, and in general lived in
comfort and luxury. The death of her husband
was a great shock to her and affected her nerves
and general health, and she is now in a sani-
tarium in California seeking to regain a portion
of her lost health and strength. She is up-
wards of sixty-four years of age and has no sub-
stantial income of her own apart from the pro-
visions made for her by her said husband’s
will. If the payments to her from this estate
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are not substantially increased in excess of
$15,000.00 a year, she will not have sufficient
income to keep up said home and continue to
seek to regain her health and live in the com-
fort and manner in which she has become accus-
tomed, and in which she could well afford to
live in view of her husband’s large income. The
Trustees of said will are of the opinion that
it would be a great shock and hardship to her,
and that it would be a misfortune to her if she
should have to change her mode of living, and
sald Trustees are of the opinion that it is neces-
sary and advisable to substantially increase from
$15,000.00 the amount to be paid annually to
the said Clara A. Swetland in order to provide
for her comfortable support and maintenance.
In view of the language used by the testator
there may be doubt as to their power and au-
thoity to increase such payments.

7. The decedent at the time of his death owned
the ““dwelling house and the grounds attached
thereto’” in Montelair, New Jersey, referred to
in the will. Upon said premises three buildings
were erected. (1) The main dwelling house
containing 14 rooms and 4 baths, in which de-
cedent and family resided. (2) A two-story
garage with accommodations for 3 cars and
chauffeur’s quarters of 4 rooms and bath. (3)
A residence facing ““ Afterglow Way’’ containing
10 rooms and 3 baths, which was vacant at the
time of testator’s death. The Executors and
Trustees are in doubt as to whether, by the pro-
visions of the will, the widow is given the life
use of all of said premises, with all of the build-
ings thereon. And should said premises, with
the consent of the widow, be sold, whether the
widow is entitled to the income on the proceeds
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of the sale thereof in addition to other pro-
visions made for her under the will.

8. The buildings hereinabove referred to in
paragraph 7 are constructed of stone and stucco.
From time to time they become in need of exten-
sive and expensive repairs. The grounds are
large and the annual expense of keeping them
in proper condition is considerable. The Trus-
tees of said will are in doubt as to the extent of
their authority to make and pay for repairs and
improvements upon said property, and in case
said repairs and improvements become neces-
sary for the proper maintenance and protection
of said property they are in doubt as to whether
the expense thereof should be charged to the
income payable to the said Clara A. Swetland, or
whether the same may be paid from the surplus
income of said estate. During the past year the
wind and rain was beating in one side of the
main residence so that in order to protect said
property it became necessary to expend a large
sum of money to put the house in proper con-
dition, The Ixecutors and Trustees are in
doubt as to whether or not this expense may
be charged to the surplus income of the es-
tate.

9. The income from the residuary estate of
said Horace M. Swetland is very greatly in ex-
cess of the amounts which can ever be required
for the comfortable support, care and mainte-
nance of Hattie Swetland and Clara A. Swetland,
even if the specific amounts designated by the
testator in his said will to be paid to the said
Hattie Swetland and Clara A. Swetland re-
spectively are very materially increased, and
for the maintenance, upkeep and repair of the
dwelling house and grounds, the use of which
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was devised to Clara A. Sweetland, and for
the usual expenses of administration of the Trust
Kstate. Said testator in his said will made no
specific direction as to the disposition of such
surplus income.

a. The Executors and Trustees are in doubt
as to whether said surplus income should be ac-
cumulated or whether it should be distributed
from time to time, and if distributed, when and
to whom distribution should be made.

b. The Executors and Trustees are in doubt
as to whether the surplus income of said estate
should be used for the payment of administra-
tion expenses, or whether the whole of said ex-
penses should be charged to the corpus of the
estate.

10. Said will of Horace M. Swetland also con-
tains the following provisions:

““3. Upon the death of my wife, Clara A.
Swetland, if she shall have survived me, I
direct my Trustees, subject to the provisions
herein contained for the benefit of my half
sister, Hattie Swetland, to distribute the re-
mainder of the principal of the trust herein
created, and upon the death of said Hattie
Swetland, if she shall have survived me, to
distribute the principal of the trust held for
her benefit, by dividing the principal of said
trust or trusts, as the case may be, equally
among my daughters, Mrs. VELma [. STEVENS,
Mzs. Rura D. Kaxg, and DororHY A. JOHN-
SON, and my son, MaUricE J. SWETLAND, as
Trustee, or his successor Trustee. The be-
quest to Maurice J. Swetland, Trustee, is
made under the Trust Agreement heretofore
mentioned and created by me under date of
July 14, 1917, for the purposes herein pro-
vided.

“In the event that any of my said daugh-
ters shall predecease me or my wife, Clara
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A. Swetland, leaving lawful issue her and me
surviving, then and in that event such issue
shall take per stirpes and not per capita, the
share its parent would have taken under this
will had such parent survived me and my
wife, Clara A. Swetland; in the event that
any of my said daughters shall have prede-
ceased me or my wife, Clara A. Swetland,
leaving no lawful issue her or me surviving,
the share such child of mine would have re-
ceived under the provisions hereof shall be
equally distributed among my surviving
daughters or their issue, as herein provided,
and Maurice J. Swetland, as Trustee, or his
successor Trustee, under the Trust Agree-
ment heretofore mentioned and created by
me under date of July 14, 1917, for the pur-
poses therein provided.’’

a. After the death of the said Horace M. Swet-
land, there was found with his will two trust
agreements, one bearing date July 14, 1917, and
the other January 3, 1922, true copies of which

are hereunto attached and made part thereof, and
marked ‘‘Exhibit B’ and ‘‘Exhibit C.”’

b. The Executors and Trustees are in doubt
as to whether or not said trust agreement dated
July 14, 1917, should be considered as a part of
said will, and they are in doubt as to their duties
with reference to said provision for said Maurice
J. Swetland, Trustee, and the beneficiaries under
sald trust agreement, and as to the rights of the
sald Maurice J. Swetland and the beneficiaries
under said trust agreement.

11. In the clause of said will above quoted in
paragraph 10, the following language is used:
““The bequest to Maurice J. Swetland,
Trustee, is made under the Trust Agreement
heretofore mentioned and created by me un-

der date of July 14, 1917, for the purposes
herein provided.”’
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Said complainants are in doubt as to the frue
meaning and construction of said language, and
as to the rights and duties of the respective par-
ties interested in said estate and said trust

fund.

12. Said will also makes provision as follows:

““I also expressly authorize and empower
the Trustees of the trust hereby created in
their absolute diseretion to invest and rein-
vest the properties which may come into their
hands in such manner as they may deem
most advisable, and with regard to the ques-
tion whether such investments or reinvest-
ments so made by them are of a character
permitted by law to fiduciaries, and I direct
that no liability shall attach to said Trustees
by reason of any investments or reinvest-
ments so made by them.’’

a. In view of the provisions of said will pre-
ceding and following in the paragraph last above
quoted, the KExecutors and Trustees doubt
whether the language last above quoted should
be taken literally, and whether the will should
not be construed as though it read ‘“without re-
gard to the question whether such investments
or reinvestments so made by them are of a char-
acter permitted by law to fiduciaries’’ instead of
“with regard to the question whether such in
vestments or reinvestments so made by them are
of a character permitted by law to fiduciaries.”’

13. Hattie Swetland, Clara A. Swetland,
Velma I. Stevens, Ruth D. Kane and Dorothy A.
Johnson, beneficiaries mentioned in said will, are
all living. Velma 1. Stevens is the wife of the
complainant, Frederiec C. Stevens; Ruth D. Kane
18 the wife of the complainant, Maurice J. Kane;
Dorothy A. Johnson is married; her husband’s
name 1s Clare Peter Johnson. The wife of

40




Bl of Complaint.

Maurice J. Swetland referred to in said trust
agreement dated July 14, 1917, is living. Her
name 1s Grace E. Swetland.

The said Maurice J. Swetland and Grace E.
Swetland have three children now living, to wit:
Henry Monroe Swetland, an infant over the age
of fourteen years; Florence A. Swetland, an in-
fant under fourteen years of age; and Carolyn
G. Swetland, an infant under the age of fourteen
years.

The said Velma I. Stevens and Frederic C.
Stevens have two children now living, to wit:
Velma I. Stevens, an infant over the age of four-
teen years, and Frederic Cushing Stevens, Jr.,
an infant over the age of fourteen years.

The said Ruth D. Kane and Maurice J. Kane
have three children now living, to wit: Ruth
Dorothy Kane, an infant under the age of four-
teen years; Klizabeth Adele Kane, an infant un-
der the age of fourteen years, and John Swetland
Kane, an infant under the age of fourteen years.

The said Dorothy A. Johnson and Clare Peter
Johnson have one child now living, to wit: Clare
Peter Johnson, Jr., an infant under the age of
fourteen years.

No persons, now living, other than those here-
inbefore mentioned have or may have any inter-
est under the will of the testator.

Complainants are without adequate remedy in
the courts of law and can only obtain relief in
this court where matters of this nature are prop-
erly cognizable and relievable, and therefore
pray:

1. That Hattie Swetland, Clara A. Swetland,
Velma I. Stevens, Ruth D. Kane, and Dorothy
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A. Johnson, and Grace K. Swetland, Henry M.
Swetland, Florence A. Swetland, Carolyn G.
Swetland, Frederic C. Stevens, g.Ir., Velma 1.
Stevens, Ruth Dorothy Kane, Elizabeth Adele
Kane, John Swetland Kane, and Clar.'e P?ter
Johnson, Jr., and Maurice J . Swetland, 1nd1v1du-_
ally and as Trustee under the trust agreement
dated July 14, 1917, hereinabove referred to., Wl}O
are defendants to this suit, may answer this bill
of complaint without oath, and each statement
made therein.

9. That the said complainants, Maurice J.
Swetland, Ernest M. Corey, Frederic C. Stevens
and Maurice J. Kane, as Executors of and Trus-
tees under the last will and testament of Horqce
M. Swetland, deceased, may receive the advice
and direction of this Court in the premises, and
that the doubts and difficulties herein suggested
or that arise in connection with their duties under‘
and by virtue of the last will and testament of
Horace M. Swetland, deceased, may be resolved.

3. That the will of Horace M. Swetland, .dv-
ceased, may be construed, and the tru? meaning
and legal effect of the various provisions here-
inabove more particularly referred to may be
determined, and the rights of the respective par-
ties interested may be declared by the decree of
this Court.

4. That the complainants may have such fur-
ther or other relief in the premises as the na-
fure of the case may require.

5. That a writ of subpoena may issue, com-
manding sald defendants to answer this bill 91:'

('omplniht, and to abide by such decree as this
Court may make in the premises.

Solicitors for and of Counsel
with Complarnants.
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“EXHIBIT A”

I, Horace M. Swerraxp, of the Township of
Verona, County of Essex, State of New J ersey,
do hereby make, publish and declare this my last
Will and Testament, in manner and form fol-
lowing :

First: I direct that all my just debts and
funeral expenses be paid, except business obliga-
tions which may be carried at the discretion of
my HKExecutors.

Seconp: I direct that all transfer, inheritance
or succession taxes upon the foregoing devises
and bequests shall be paid by my Executors from
my residuary estate.

THirp: All of my estate, of which I may die
seized or possessed, or to which I may be en-
titled at the time of my decease, T give, devise
and bequeath to my Executors hereinafter
named, In Trust NeverrarLess, and for the fol-
lowing uses and purposes, and subject to the

terms, conditions, powers and agreements as
herein provided:

(A) To have and to hold and possess the
same, to collect the rents, issues and income and
the profits thereof, and to pay from the net in-
come therefrom the following amounts:

1. To deliver and pay over to my half sister,
Harre Swerrano, if she shall survive me, the
sum of Twelve Hundred Dollars ($1,200) each
year, during her life, in semi-annual instalments
of Six Hundred Dollars ($600) each, and I direct
my Kxecutors to make the first of such payments
immediately after my decease.

It is my will, and I direct my Trustees in the
exercise of their absolute discretion, to inerease

15
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as they may consider necessary, the amount to
be paid to said Hattie Swetland, if any misfor-
tune should befall her whereby her necessities
should require the payment of a larger sum.

It is my will, and I direct my Trustees upon
the death of my wife, or if she should have prede-
ceased me and I am survived by said Hattie
Swetland, to immediately distribute the prin-
cipal of the trust hereby created and as herein
provided, except such amount of cash or assets
as they shall set aside and retain as sufficient
to insure the return of an annual net income of
not less than Twelve Hundred Dollars ($1,200)
to be used and applied as above provided for the
benefit of said Hattie Swetland.

It 1s my will, and I direct that if my Trustees
shall set aside and retain assets sufficient for the
purpose specified in the next preceding para-
graph hereof, and in the event the necessities of
said Hattie Swetland should require the pay-
ment of a greater annual amount than therein
provided, that they shall have the power and au-
thority to pay over or apply any part of, and if
necessary all of the principal so set aside for the
aforesaid purposes for her comfort, care and
maintenance, as in the exercise of their absolute
discretion my Trustees may consider necessary
or advisable.

Upon the decease of said Hattie Swetland, and
in the event that a separate fund shall have been
established for her benefit as herein provided, I
direct my Trustees to distribute the principal of
sald fund or the remainder thereof and all addi-
tions thereto, if any, in the same manner as here-
mafter provided for the final distribution of my
residuary estate.




16
Bl of Complant—Exhibit A.

2. To deliver and pay over to my wife, CLara
A. SwerLAND, the sum of Fifteen Thousand Dol-
lars ($15,000) per year during her life, in equal
monthly payments, the first of which shall be
paid by my Executors immediately after my de-
cease.

The provisions herein contained for the bene-
fit of my wife, I hereby declare are intended to
be and are so given to her in full satisfaction
and in lieu of and for her dower and thirds,
which she may or can in any wise claim or de-
mand out of any estate.

It is my will, and I direct my Trustees in the
exercise of their absolute disceretion to increase,
as they may consider necessary or advisable, the
amount to be annually paid to my said wife, if
any misfortune should befall her whereby it
should become necessary to provide for her com-
petent and comfortable support and maintenance.

It is my will, and I direct that my Trustees
shall permit my said wife to have the use of,
and to occupy free of rent or other charges, ex-
cept as herein specifically otherwise provided, my
dwelling house and the grounds attached thereto
sitnated in the Township of Verona, Town of
Monteclair, County of Kssex, State of New Jer-
sey, and all the furniture and articles of use and
ornament of every kind and nature therein con-
tained at the time of my decease, together with
all personal property and equipment located upon
said premises during the term of her life.

It is my will, and I direct my Turstees to pay
and discharge, during the life of my wife, all
taxes, assessments, Insurance charges and
charges of every kind and nature except as herein
otherwise specifically provided, which may be
imposed upon any of the lands and premises used
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and occupied by my wife, as herein provided,
from the income received by them from the prin-
cipal of the trust herein created, except that my
said wife shall personally pay for all repairs to
and improvements upon the said property while
used and occupied by her, and that in the event
of her failure so to do, and if it shall become
necessary for the proper maintenance and protec-
tion of said property, and premises, I authorize
and empower my said Trustees to make such re-
pairs or improvements thereon as they in the ex-
ercise of their absolute discretion may consider
proper and necessary, and to charge the cost
thereof to the Trust account.

3. Upon the death of my wife, Clara A. Swet-
land, if she shall have survived me, I direct my
Trustees, subject to the provisions herein con-
tained lor the benefit of my half sister, Hattie

Swetland, to distribute the remainder of the
principal of the trust herein ereated, and upon
the death of said Hattie Swetland, if she shall
have survived me, to distribute the principal of
the trust heid for her benefit, by dividing the
principal of said trust or trusts, as the case may
be, equally among my daughters, Mrs. VELMa I.
Stevens, Mrs. Rura D. Kane, and DoroTuy A.
Jouxsox, and my son, MAURICE J. SWETLAND, as
Trustee, or his successor Trustee. The bequest
to Maurice J. Swetland, Trustee, is made under
the Trust Agreement heretofore mentioned and
created by me under date of July 14, 1917, for
the purposes herein provided.

In the event that any of my said daughters
shall predecease me or my wife, Clara A. Swet-
land, leaving lawful issue her and me surviving,
then and in that event such issue shall take per
stirpes and not per capita, the share its parent

40
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would have taken under this will had such parent
survived me and my wife, Clara A. Swetland; in
the event that any of my said daughters shall
have predeceased me or my wife, Clara A. Swet-
land, leaving no lawful issue her or me surviving,
the share such child of mine would have received
under the provisions hereof shall be equally dis-
tributed among my surviving daughters or their
issue, as herein provided, and Maurice J. Swet-
land, as Trustee, or his successor Trustee, under
the Trust Agreement heretofore mentioned and
created by me under date of July 14, 1917, for
the purpose therein provided.

B. Hxcept as hereinbefore otherwise pro-
vided, I direct and empower my Trustees in the
exercise of their absolute discretion, to sell either
at public or private sale, and at such times and
in such manner and upon such terms and condi-
tions as may be deemed most advantageous and
for the best interest of my estate, the whole or
any part of the real estate of which I may die
seized or possessed, or any interest therein, and
to execute and deliver any and all conveyances,
deeds or other instruments that may be neces-
sary or proper to transfer said property or to
carry out the intention of this provision.

It is my will, and I hereby expressly direct that
my Executors and Trustees in their absolute and
uncontrolled diseretion, may retain for such
peried as they shall see fit, any investments of
any nature or kind made by me in my lifetime,
and that no liability shall attach to them by rea-
son of any loss occasioned to my estate by reason
of so doing. It is also my will, and T hereby di-
rect that the Trustees of the trust created by
this will may accept from my said Executors and
may retain for such period as they deem wise,
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any securities or property in which I may have
invested my estate in my lifetime, even if such
securities and investments are not of a character
in which fiduciaries are authorized to invest trust
funds, and that no liability shall attach to such
Trustees by reason of any loss occasioned by
such acceptance or retention.

I also expressly authorize and empower the
Trustees of the Trusts hereby created in their
absolute diseretion to invest and re-invest the
properties which may come into their hands in
such manner as they may deem most advisable,
and with regard to the question whether such in-
vestments or re-investments so made by them are
of a character permitted by law to fiduciaries,
and I direct that no liability shall attach to said
Trustees by reason of any investments or re-in-
vestments so made by them.

I expressly authorize my Executors and Trus-
tees of the trusts hereby created, at any time to
sell, assign and transfer any stocks or bonds or
other securities in which my estate or any of the
frust funds hereby created may at any time be
invested.

Fourtr: I hereby nominate, constitute and
appoint my son, Mauvrice J. Swrrraxp, E. M.
Corey, F. C. Stevexs and M. J. Kaxg, as Execu-
tors and Trustees of this, my will, T direct that
no bond or other security shall be required from
my Ixecutors or Trustees herein named under
any cirecumstances or in any event.

In case of the death or resignation or inabil-
ity to act of any one of the Executors and Trus-
tees above named, the three remaining Kxecutors
and Trustees shall act without the appointment
of a fourth, but thereafter in the event of the
death or disqualification of any of the remaining
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Executors or Trustees, I nominate and appoint
as substituted Kxecutor and Trustee, in the place
of Maurice J. Swetland, Kmerson P. Harris, and
as substituted Executor and Trustee in the place
of F. C. Stevens, I nominate, constitute and ap-
point my daughter, Mrs. VELma I. STEVENS; and
as substituted Executor and Trustee in the place
of M. J. Kane, I nominate, constitute and appoint
my daughter, Mrs. Rure D. Kaxe; and as sub-
stituted Executor and Trustee in the place of I.
M. Corey, I nominate, constitute and appoint
Emerson P. HArris.

All powers conferred by this Will upon my Ex-
ecutors or upon my Trustees may be exercised
by such of them as shall qualify or assume the
execution of said Trustees and by the survivors
or survivor of them, and by their lawful and
qualified successors.

Wherever in the foregoing provisions hereof,
I have vested or authorized my HKxecutors or
Trustees to exercise their diseretion in any mat-
ter, it is my will and I direet in all matters
pertaining to the administration of my estate
and the trusts herein created, that the will of the
majority of my then qualified and active Execu-
tors and Trustees shall be binding and final upon
the remainder of them on all such questions.

Lastny: 1 hereby cancel, annual and revoke
all wills and testamentary dispositions by me
heretofore made. :

In Wirness WaEREOF I have hereto attached
my hand and seal in the presence of my subserib-
ing witnesses, this 12th day of January, 1922.

HORACE M. SWETLAND
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WITNESSES ;

We, the undersigned witnesses to the above
signature, have signed this Will in the presence
of the testator and in the presence of each other:

A. B. SWETLAND Mayville, N. Y.
E. M. Corey Flushing, N. Y.
L. J. MONTGOMERY New York City.

“BXHIBIT B’

WrEreas heretofore and on the 25th day of
September 1916 Horace M. SwrerraND of Mont-
clair, New Jersey, delivered to the undersigned
Five Hundred (500) shares United Publishers
Corporation Preferred B stock, and on April 10,
1917, Six Hundred (600) shares United Publisk-
ers Corporation, Preferred B stock, to be held
by the undersigned as trustee for the use and
purposes expressed in the declaration of trust
executed by the undersigned in connection there-
with on the date aforesaid; and

Wierias the said Horace M. Swetland revoked
said trust pursuant to the rights and privileges
which he had reserved unto himself in conneec-
tion therewith at the time of the establishment
thereof; and

WrEREAS the stock hereinbefore mentioned has
been redelivered to me as trustee by the said
Horace M. Swetland pursuant to the terms and
conditions of the trust hereinafter set forth for
the purpose of establishing and constituting a
new trust in regard thereto in favor of my wife
and children and for the purpose amongst others
as hereinafter stated of applying the income
from said stock for their support, education and
maintenance.




22
Bl of Complaint—Exhibit B.

Now, THEREFORE in consideration of the prem-
ises and the sum of One Dollar to me in hand
paid by the aforesaid Horace M. Swetland, the
receipt whereof is hereby acknowledged, I,
Mavurice J. SwretLAND of Montelair, N. J. hereby
acknowledge and declare that I am possessed of
Eleven Hundred (1,100) shares United Pub-
lishers Corporation, Preferred B stock, evi-
denced by certificates therefor numbered 204 and
319 I~ Trust, and for the sole benefit, advantage
and use of my wife and children, subject to the
following conditions in regard thereto as im-
posed in connection therewith by the founder of
said trust, to wit:

1. To pay and apply the income received from
the principal of said trust to the sole benefit,
advantage and use of my wife and children, or
the survivor or survivors of them until such time
as my youngest living child shall reach thirty
years of age, on the happening of which event
the said trust shall terminate and the principal
thereof and all additions thereto shall be distrib-
uted as hereinafter provided;

2. That in the event of my death during the
continuance of said trust, or if upon the hap-
pening of any event or for any reason, during
said period, I shall consider it necessary or ad-
visable in the best interest of my wife and chil-
dren to cease to act as such trustee, that I shall
have the right, power and authority to name as
my successor or successors the trustee or trus-
tees to carry out the trust herein provided for;

- 3. That upon my youngest living child attain-
ing the age of thirty years the principal of said
trust and all additions thereto shall be divided
equally between and paid to my present wife,

1t then living

g, my children and the living issue
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of any deceased child or children of mine who
shall take in equal parts the share or part which
his or her parent and said deceased child of mine
would have taken if living at the time aforesaid;
that in the event of the death of my said wife
before my yvoungest living child shall reach thirty
vears of age, and of the death of all of my chil-
dren before reaching thirty years of age, without
leaving issue them surviving, that then and in
that event the principal of said trust shall revert
to and become a part of the residuary estate of
the aforesaid founder thereof, Horace M. Swet-
land.

4. That the founder of said trust, Horace M.
Swetland reserves at all times during his life
time, the personal rights, power and privilege
of terminating the aforesaid trust, and that upon
his election so to do, the aforesaid shares of stock
constituting the principal thereof shall be re-
turned and revert to him free and clear of any
and all claims or demands whatsoever kind or
nature, with the same force and effect as if the
trust herein provided for had never been created,
any law to the contrary notwithstanding.

In Wirness Wuerror I have hereunto set my
hand and seal this 14th day of July, 1917.

(signed) MAURICE J. SWETLAND (L. S.)
Witness:

L. J. MoNTGOMERY
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STATE OF NEW YORK,
County orF NEw York. [~

On this 14th day of July, 1917 personally ap-
peared before me MAURICE J. SWETLAND to me
known and known to me to be the person de-
seribed in and who executed the foregoing in-
strument and he acknowledged to me that he
executed the same for the use and purposes
therein set forth.

Notary Public, New York County.

I, MavricE J. SWETLAND, the trustee named in
the foregoing declaration of trust, and pursuant
to the power and authority therein contained,
hereby nominate and appoint as my successor to
administer the foregoing trust in the event of
my death during the period thereof, Krxrst M.
Corey of the Borough of Manhattan, City,
County and State of New York, and as his suec-
cessor for said purpose in the event that he
should fail or refuse to accept the administration
of said trust, or for any reason become in-
capable of administrating the same, then and in
that event I hereby nominate, constitute and ap-
point the MownTcraiR Trust CompaNy of Mont-
cLAIR, N. J. as my successor to carry out the
terms and provisions of the trust aforesaid.

(signed) MAURICE J. SWETLAND (L. S.)

Witness:
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DECLARATION OF TRUST

THIS AGREEMENT made this 3rd day of
January, 1922, by and between Horace M. SwET-
LAND of Montelair, N. J., party of the first part,
and Maurice J. SwerraAND of Montelair, N. J.,
party of the second part:

WirnesseTH THAT

WaHaERrEas, Tt is the desire of both the parties
to this agreement that definite and certain means
shall continue to be provided for the comfort,
support, and maintenance of the family of the
party of the second part, and the education of
his minor children, and

Warreas, The party of the first part has here-
tofore delivered to the party of the second part
as trustee, certain shares of stock of the United
Publishers Corporation for the uses and pur-
poses above mentioned, and

WHhERrEAs, The party of the first part desires to
increase the trust estate so held by the party of
the second part, and

WuEreas, The parties hereto by mutual con-
sent wish to establish a new trust by substituting
this agreement for the one now in effect, without
prejudice, but to the great advantage of the
beneficiaries hereof;

Now, Trrrerore, In consideration of One Dol-
lar ($1.00) each to the other paid, the receipt
of which is hereby acknowledged, and of other
good and wvaluable considerations each to the
other moving, the parties hereto
AGRER .

Iiwrst. That the party of the first part shall
and hereby does assign, sell, transfer and sef

40
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over unto the party of the second part, all and
singular, his right, title and interest in or to the
following property, namely:
000 shares United Publishers Corpera-
tion Class ‘‘B’’ preferred stock, rep-
resented by certificate No. 204, to M.
J. Swetland, Trustee.

shares United Publishers Corpora-
tion Class ‘‘B’’ preferred stock, rep-
resented by certificate No. 319, to M.
J. Swetland, Trustee.

shares United Publishers Corpora-
tion Class ‘‘B’’ preferred stock, rep-
resented by certificate No. 357, to M.
J. Swetland, Trustee.

shares Swetland Realty Co., Com-
mon stock, represented by certificate
No. 34—to M. J. Swetland, Trustee.
shares Publishers Securities Com-
pany Common stock, represented by
certificate No. 1—to M. J. Swetland,
Trustee.

$10,000 Note of Swetland Realty Co. dated
November 1, 1917, payable January
1, 1918, and thereafter extended on
demand, with interest at 5 percent—
payable to M. J. Swetland, Trustee.

Second. (a) The aforesaid transfers to said
Mavrice J. SweTrLAND are In TrusT nevertheless,
‘but absolute and irrevocable and for the sole
Yenefit, advantage and use of the family, wife
and children of the party of the second part,
their support, maintenance and education, sub-
Ject to and in accordance with the following:

(b) . It is expressly agreed by and between the

40 parties hereto that any and all additions to the
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Trust Estate shall be received by the said Trus-
TeE for the purposes and uses and subject to all

‘the terms and conditions of the TrusT hereby

created, without the execution of any further or
ndditional instrument of agreement.

(¢) Upon payment of the note of the Swet-
land Realty Company, or, the redemption or sale
of any of the stocks or other property of the
Trust Esrtatr, the net proceeds thereof shall be
reinvested by the Trustee for the purposes of
the Trust:

(d) The income received from the principal
of said Trust shall be applied, paid over and
expended for the sole benefit, use, support, com-
lort and education of the family of the second
part or the survivor or survivors of them until
such time as the youngest child of the party of
the second part shall have reached the age of
thirty years. In which event said Trust shall
terminate and the principal thereof and all ad-
ditions thereto shall be distributed as herein-
after provided.

() The said Trustee shall not during the
period of this trust have any power to encumber
or charge by way of anticipation or otherwise
the interest or income from the trust estate here-
by created or to charge or encumber the corpus
or principal of said trust fund or any part there-
of or any beneficial interest therein.

Third. That when the youngest living child
of said Mavurice J. Swerranp, party of the
second part hereto, shall have attained the age
of thirty years, the principal of this TrusT and
all additions thereto, making in total the net
trust estate at the time aforesaid, shall be
divided as follows:




40
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(a) That portion of the trust estate repre-
sented by 1998 shares of the Publishers Securi-
ties Company Common Stock, standing in the
name of MAuvrICE J. SWETLAND, TrusteE, shall be
delivered to and become the personal property of
Mavrice J. SweTrany, if living.

(b) The balance of the net trust estate at the
time aforesaid, shall be divided equally between
and paid to the wife of the party of the second
part, if then living, and his children, and the liv-
ing issue of any deceased child or children, and
the living issue of such child or children shall re-
ceive in equal parts the share or part which his
or her parent, as the case may be, would have
taken if living at the time aforesaid.

(¢) In the event of the death of the party of
the second part, said Mauvrice J, SWETLAND,
prior to the termination of this Trust, his share
of the trust estate, specifically mentioned in
Paragraph (a) of this Article, shall become a
part of the net estate to be divided in accordance
with Paragraph (b) of this Article.

(d) 1In the event of the death of the wife of
the party of the second part before the termi-
nation of the Trust hereby created, her share
shall become a part of the net trust estate, to be
divided equally and paid to the children or the
living issue of the children of the party of the
second part in accordance with Paragraph (b) of
this Article.

(e) In the event of the death of all the bene-

‘ficiaries hereunder, namely, the wife and chil-

dren and the living issue of such children of the
party of the second part, prior to the termina-
tion of the Trust hereby created, then and in
that event the net principal of this Trust Estate
shall revert to and be paid over to the Corpora-
tion known as the Publishers Securities Company
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of Montclair, New Jersey, with the exception
noted in Paragraph (a), that the number of
shares of stock of said Publishers Securities
Company forming a part of this trust estate,
shall be delivered to and become the property of
Mavurice J. SwernanDp, if living, otherwise said
shares ghall revert to and become a part of the
net trust estate, reverting to said Publishers
Securities Company, as aforesaid.

Fourth. Should the said Maurice J. Swor-
LAND, party of the second part, in any manner
become disqualified to act as trustee hereunder,
or in case of his death prior to the termination
of the Trust hereby created, then and in any
such event, the party of the first part hereto,
Horace M. SwerraND, shall become and is hereby
designated to succeed said MAURICE J. SWETLAND
as said trustee hereunder, and in case of the dis-
ability or death of the said Horace M. SWETLAND
prior to the termination of the Trust hereby
created, then in any such event, Hemax J. Rep-
riELD of Montelair, New Jersey, shall become and
is hereby designated as the successor to either
Mavurice J. SweTLAND or HoracE M. SWETLAND.
as the case may be, and in the event of the dis-
ability of the said Hemax J. ReprIELD prior to
the termination of the Trust hereby created, the
Moxrcrate Trust Company of Montelair, New
Jersey, is hereby designated as the successor
hereunder and each shall have as such trustee
the same powers and duties with respect to hold-
ing and administering said TRUST.

I'ifth. The receipts by the respective bene-
ficiaries hereunder or their respective children,
as the case may be, or the legal representatives
of said children for their respective distributive
shares of the said net trust fund, shall be full
acquittance to said trustee of any and all claims
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of any kind or character upon the part of said
beneficiaries or their respective children against
the said Trust fund.

Sizth. By their signatures hereto, the par:ies
hereto expressly ratify all of the provisions here-
of, which, prior to said signatures they have re-
spectively read and considered, and the said
Mavrice J. Swrrraxp accepts the trusteeship
hereunder,

In Wirness whereof, the parties hereto have
hereunto set their hands and seals this third day
of January, 1922,

(signed) H. M. SWETLAND
Party of the First Part

(signed) MAURICE J. SWETLAND
Party of the Second Part

STATE oF Nrw York, e
County or New York. [~

Br It RememBERrED, that on this 3rd day of
January, 1922, hefore me, I.. F. Day, personally
appeared Horace M. Swertranp and MAurick J.
SWETLAND, who I am satisfied are the persons
named in the foregoing agreement as the parties
of the first and second part respectively, and to
whom I first made known the contents thereof,
and thereupon they severally duly acknowledged
that they signed, sealed and delivered the same
as their voluntary act and deed for the uses and
purposes therein expressed.

L. F. Day

Notary Public
Notary Public, Queens Co. Clerks No. 123
Certificate filed in New York Co. No. 62
New York County Register’s No. 2023
Commission Expires March 30th, 1922
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PETITION TO APPOINT GUARDIAN AD
LITEM FOR INFANT DEFENDANT.

IN CHANCERY OF NEW JERSEY.

\

Between Petition to 10
Mavurice J. SwrTLAND, et al.,
Complainants,

Appoint
Guardian
and Ad Litem

4 3 i for Infant
5) D) ND, € o
HATTIE SWETLAND, el al., D()fmfzam_,

Defendants. /

To His Honorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey:

The petition of Clare Peter Johnson respect-
fully showeth that your petitioner, Clare Peter
Johnson, is the father of KEdith Patricia Johnson,
a minor under the age of fourteen years; that
said minor is one of the defendants named in the
bill of complaint exhibited in this honorable court
by Maurice J. Swetland, et al., against the said
minor and others; that the said minor was one
month old the twenty-second day of June, nine-
feen hundred and twenty-six; and your petitioner
respectfully prays that your petitioner may be
appointed guardian ad litem to defend said
minor, Edith Patricia Johnson, against the said
bill of complaint of the said Maurice J. Swetland
and others.

CLARE PETER JOHNSON,
Residing at 302 West 86th Street,
New York City, N. Y.

Dated June 28, 1926.
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Present
Kex~xeraH C. Haxp,
Prudential Building, Newark, N. J.

I, Crare PerEr JomNsoN, of the City, County
and State of New York, do hereby declare and
express my assent and willingness to accept the
appointment of guardian ad litem above prayed
for.

CLARE PETER JOHNSON.
Dated, June 28, 1926.

Present
Kexxeta C. HAND.

STATE oF NEW JERSEY, Ss.

Crare Perer JoHNsON, the petitioner named in
the foregoing petition, having been duly sworn
according to law, on his doath saith: That the
above petition truly expresses the age of Edith
Patricia Johnson in the said petition named, ac-
cording to the best recollection and belief of this
deponent.

CLARE PETER JOHNSON.

Sworn and subscribed before a Notary Public
in and for the State of New Jersey, this 28th
day of June, 1926.

Wwu. H. OsBorxE, Jr.,
Notary Public of New Jersey.
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STATE oF NEW JERSEY, SS.

Kex~err C. Haxp, of Newark, in the County
of Hssex, of lawful age, being duly sworn ac-
cording to law, on his oath saith— That he was
present and saw Clare Peter Johnson, the peti-
tioner named in the foregoing petition, duly sign
the same by subseribing his name thereto. And
this deponent further saith that he was present
and saw the said Clare Peter Johnson subscribe
his name to the consent and agreement written
at the foot of the above-written petition.

KENNETH C. HAND.

Sworn and subseribed before me a Notary Pub-
lic in and for the State of New Jersey, this 28th
day of June, 1926.

Ww. H. OsBorxE, Jr.,
A Notary Public of New Jersey.
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ORDER APPOINTING GUARDIAN AD LITEM
FOR INFANT DEFENDANT.

IN CHANCERY OF NEW JERSEY.

Between Order
Mavurice J. SWETLAND, et al., | Appownting
Complainants, | Guardian
Ad Latem
for Infant
HatTieE SWETLAND, et al., Defendant
Defendants. | Under 14.

and

Upon reading the petition filed herein by Clare
Peter Johnson, the father of KEdith Patricia
Johnson, a party defendant in the above-entitled
cause, setting forth that the said Edith Patricia
Johnson is an infant under the age of fourteen
years, and praying that the petitioner may be
appointed her guardian ad litem by whom she
may answer and defend this suit, and upon the
written consent of the said petitioner annexed to
the said petition to accept the said appointment
and the affidavit of said Clare Peter Johnson,
verifying the age of said Edith Patricia Johnson,
and the affidavit of Kenneth C. Hand, stating
that the said petition and consent were signed
in his presence.

It is on this day of September, 1926,
Orperep, that the said Clare Peter Johnson be
assigned and appointed guardian ad litem for the
said infant defendant, Edith Peterson Johnson,
by whom he may answer and defend this suit.

It is Furraer Orbperep, that this decree be
entered nunc pro tunc as of the 28th day of June,
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1926, and that said decree shall have the same
effect as if it had been entered on said last
mentioned date.

Vice-Chancellor.

PETITION TO APPOINT GUARDIAN AD
LITEM FOR INFANT DEFENDANT.

IN CHANCERY OF NEW JERSEY.

Between
Mavurice J. SWETLAND, et al.,
Complainants,

Petition to
Appoint
Guardian
and Ad Litem
for Infant

Hartie SWETLAND, et al.
: ¢ Defendant.

Defendants.

To the Honorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey:

The petition of Clare Peter Johnson respect-
fully showeth that your petitioner, Clare Peter
Johnson, is the father of Clare Peter Johnson,
Jr., a minor under the age of fourteen years;
that said minor is one of the defendants named in
the bill of complaint exhibited in this honorable
court by Maurice J. Swetland et al., against the
sald minor and others; that the said minor was:
fourteen months old on the 20th day of Septemf
ber, 1925; and your petitioner respectfully prays
that your petitioner may be appointed guardian
ad litem to defend said minor, Clare Peter John-

10
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son, Jr., against the said bill of complaint of the
said Maurice J. Swetland and others.

CLARE PETER JOHNSON,
Residing at 302 West 86th Street,
New York City, N. Y.

Dated, October 20th, 1925.

Present
CuarrLes R. HarpIn.

I, Crare Prrer Jomxsow, of the City, County
and State of New York, do hereby declare and
express my assent and willingness to accept the
appointment of guardian ad litem above prayed
Ton)

CLARE PETER JOHNSON.
Dated, October 20, 1925.

Present
CuarLrs R. HarpIN.

STATE oF NEW JERSEY, SS.

Crare PrrErR JoHNSON, the petitioner named in
the foregoing petition, having been duly sworn
according to law, on his oath saith: That the
above petition truly expresses the age of Clare
Peter Johnson, Jr., in the said petition named,
according to the best recollection and belief of this
deponent.

CLARE PETER JOHNSON.

37

Petition to Appoint Guardian ad litem.

Sworn and subscribed before me a Notary Pub-
lic in and for the State of New Jersey, this 20th
day of October, 1925.

Daxten B. SmitH,
Notary Public of New Jersey.

STATE OF NEW JERSEY, SS.

Cuarres R. Harpin, of Newark, in the County
of Essex, of lawful age, being duly sworn accord-
ing to law, on his oath saith that he was present
and saw Clare Peter Johnson, the petitioner
named in the foregoing petition, duly sign the
same by subscribing his name thereto. And this
deponent further saith that he was present and
saw the said Clare Peter Johnson subscribe his
name to the consent and agreement written at
the foot of the above-written petition.

CHARLES R. HARDIN.

Sworn and subscribed before me a Notary Pub-
lic in and for the State of New Jersey, this 20th
day of October, 1925.

* Danien B. SMmiTH,
Notary Public of New Jersey.
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ORDER APPOINTING GUARDIAN AD LITEM
FOR INFANT DEFENDANT.

IN CHANCERY OF NEW JERSEY.

Between \
Order
Mavurice J. SwerLaND, et al., Appointing
Complainants, |  Guardian Ad
and Litem for
Infant
Defendant.

HaTTie SwETLAND, €t al.,
Defendants. /

Upon reading the petition filed in this cause
by the defendant, Clare Peter Johnson, setting
forth that the said Clare Peter Johnson is the
father of Clare Peter Johnson, Jr., one of the
defendants in this cause, and that his said child
1s a minor under the age of fourteen years, and
praying that the said Clare Peter Johnson may
be appointed guardian ad litem of the said minor;
and upon reading the written assent of the said
Clare Peter Johnson to said appointment, and
the affidavit of the said 3
and the affidavit of said Clare Peter Johnson, the
petitioner, father of said infant, verifying the
age of said infant:

It Is OrperED, this 20th day of October, 1925,
that the said Clare Peter Johnson be appointed
guardian ad litem of the said Clare Peter John-
son, Jr., by whom said infant may appear and
answer, and defend this suit.
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ORDER APPOINTING GUARDIAN.
IN CHANCERY OF NEW JERSEY.

Between \
Mavurice J. SweTLAND, et al.. On Bill, dc.
Complainants, Order

and Appownting
Guardian.

Harrie SwerranD, et al.,
Defendcmts./

This matter being opened to the Court by Ira
C. Moore, Jr., of counsel with the complainants,
and it appearing to the Court that Velma I.
Stevens, Frederic (. Stevens, Jr., Henry M.
Swetland, Florence A. Swetland and Carolyn G.
Swetland, five of the defendants in the above-
stated cause, were by an order of this Court
made on the 2nd day of September last past,
directed to appear, plead, answer or demur to the
complainants’ bill on or before the 4th day of
November then next; that they are infants under
the age of twenty-one years, and have neglected
to apply for the appointment of a guardian to
defend this suit. And it further appearing by
affidavit that they still reside out of this state,
and have no father, mother or guardian in this
state to whom mnotice of this application can
be given; It Is TurrEUPON, on this 8th day of
December, 1925, on motion of Whiting & Moore,
of counsel with the complainants,

Oxrperep, that Thomas Barber, Clerk of this
court, be assigned and appointed their guardian,




10

40
Order Appointing Guardian.
by whom they may appear and answer and de-
fend this suit.

E. R. WALKER,
C.

Respectfully advised,

Bavarp STocKTON,

AN

Infants’ Answer.

INFANTS’ ANSWER.
Filed December 8, 1925.

IN CHANCERY OF NEW JERSEY.

Between

MavuriceE J. SWETLAND, el al. :
b [ On Bill, &c.
Complainants,
Infant’s
and :
Answer.
Harrie SweTLAND, et al.,

Defendants.

The answer of Velma I. Stevens, Frederic C.
Stevens, Jr., Henry M. Swetland, Florence A.
Swetland and Carolyn ¢. Swetland, infant de- 20
fendants, by Trmomas Barsrr, Clerk, guardian ad

litem. These defendants, answering by their said
guardian say that they are strangers to all and
singular the matters and things in the said bill
of complaint contained, otherwise than that
these defendants are informed that they have
some interest therein; and these defendants, be-
ing infants of tender years, submit themselves to
the judgment of this honorable Court, and pray
that their interest may be protected and saved
to them.

THOMAS BARBER,
Clerk.
Guardian ad lLitem.
A true copy.

THOMAS BARBER,
Clerk.
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Order Appointing Guardian.

ORDER APPOINTING GUARDIAN.

IN CHANCERY OF NEW JERSEY.

Between
On Bill, &c.

Order
and Appowmting
Guardian.

Mavurice J. SWwETLAND, et al.,
Complainants,

Hartie SWETLAND, et al.,
Defendants.

This matter being opened to the Court by Ira
C. Moore, Jr., of counsel with the complainants,
and it appearing that the defendants, Ruth
Dorothy Kane, Elizabeth Adele Kane and John
Swetland Kane, infants under the age of twen-

ty-one years, have been served with process
to appear and answer the complainants’ bill, and
that they have neglected to apply for the ap-
pointment of a guardian to defend this suit; and
it appearing by affidavit that said defendants are
infants under the age of fourteen years and that
due notice of this application has been given
to Maurice J. Kane, the father of said infants;
It Is, on this 8th day of December, 1925, on mo-
tion of Whiting & Moore, of counsel with the
complainants,

Orperep, that Thomas Barber, Clerk of this
court, be assigned and appointed their guardian,
by whom they may appear and answer, and de-
fend this suit.

K. R. WALKER,
C.
Respectfully advised,
Bavarp StocKkTON,

A M.

Infants’ Answer.

INFANTS’ ANSWER.
Filed December 8, 1925.

IN CHANCERY OF NEW JERSLY.

Between

Mavrice J. SwrTLAND, et al :
29 > I On Bill, &c.

Complainants,

Infants’

and

Answer.,

Harre Swerranp, ef al.,

Defendants.

The answer of Ruth Dorothy Kane, Elizabeth
Adele Kane and John Swetland Kane, infant
defendants, by Tromas Barser, Clerk, guardian
ad litem. These defendants, answering by their
said guardian say that they are strangers to all
and singular the matters and things in the said
bill of complaint contained, otherwise than that
these defendants are informed that they have
some interest therein; and these defendants,
being infants of tender years, submit themselves
to the judgment of this honorable Court, and
pray that their interest may be protected and
saved to them.

THOMAS BARBER,
Clerk.
Guardian ad litem.

A true copy.

THoMas BARBER,
Clerk.
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ANSWER.

IN CHANCERY OF NEW JERSEY.

Between

Mavurice J. SWETLAND, et al.,

Complainants,
Answer.

and

HarTie SWETLAND, et al.,
Defendants.

To the Honorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey:

The answer of Dorothy A. Johnson, and Clare
Peter Johnson, Jr., an infant under the age
of fourteen years, by Clare Peter Johnson, his
guardian ad litem, both of the city, county and
state of New York, to the bill of complaint of
Maurice J. Swetland, and others, executors and
trustees under the last will and testament of
Horace M. Swetland, deceased; the said Dorothy
A. Johnson being a daughter of the testator, and
the said Clare Peter Johnson, Jr., being her son,
answering respectfully, say that:

1. Paragraphs 1 to 5, inclusive, are admitted.

9. Paragraphs 6, except subdivision ‘‘b,”” 1is
admitted.

Defendants admit that part of subdivision ‘‘b”’
which alleges that the said Horace M. Swetland
in his lifetime was a man of wealth; that he
and his wife resided in Monteclair, New Jersey;
that he maintained a number of automobiles and
kept a number of servants; that in order to main-
tain said home properly it is necessary to em-
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ploy a number of servants, including a chauffeur;
that Clara A. Swetland, the widow, is given, by
the will, the use of the Montclair residence; and
that she is upwards of sixty-four years of age.

Defendants admit that said Clara A. Swetland
during the lifetime of her husband, Horace M.
Swetland, lived in comfort, but deny that she
lived in luxury, and deny that they lived on a
scale in keeping with his income.

Defendants deny that said Clara A. Swetland,
during the lifetime of her husband, was accus-
tomed to travel in this country and Kurope, but
allege that she did travel some in this country,
and had been to Kurope only twice. When trav-
eling for any but brief periods the house was
closed, and the servants, except the gardener,
were dismissed.

Clara A. Swetland has a small separate income
from securities given to her by the testator dur-
ing his lifetime.

Defendants admit that the death of her hus-
band was a shock to Clara A. Swetland, but deny
its effects on her health alleged in said para-
graph. They deny that she was in a sanitarium
when the bill was filed, but allege that she was
in a sanitarium, but for a brief period only, at
an earlier time subsequent to the testator’s
death; and allege that during a period of years
preceding the making of the will, and preceding
the testator’s death, she frequently went to
sanitaria for rest, recuperation or treatment.
Defendants allege that Clara A. Swetland’s
health is not now, and has not been, during the
period since the testator’s death, impaired to a
greater extent than it was at the time the will
was made, the time of the testator’s death, and
during a period of years preceding his death.

10
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All other allegations of said subdivision ‘‘b’’
are denied.

Defendants allege that they are desirous of
having the said Clara A. Swetland comfortably
maintained and supported, and are willing at any
time to enter into an agreement, with the other
beneficiaries under the will, to contribute to
her comfortable support out of any income dis-
tributed to these defendants from the estate of
Horace M. Swetland.

3. Paragraph 7 is admitted, except that de-
fendants deny that the residence facing ¢‘After-
glow Way’’ and grounds attached thereto were
a part of the testator’s dwelling house and
grounds attached thereto, and deny that said
residence is upon said premises.

Defendants say that the testator’s widow,
Clara A. Swetland, is given a life estate in the
dwelling house of the testator, and grounds at-
tached thereto; and that as life tenant she has
the right either to occupy said premises or to
rent them and receive the rents for her own use
and benefit; or, if the property is sold by the
trustees with her consent, she is entitled to the
income from the proceeds of such sale.

4. Answering paragraph 8, defendants admit
that said buildings are constructed of stone and
stucco. Defendants deny that from time to time
said buildings become in need of extensive and
expensive repairs; and deny that the grounds are
large and the annual expense of keeping them in
proper condition is considerable.

Defendants are in doubt as to the extent of
the authority of the trustees, under the will of
Horace M. Swetland, to make and pay for re-

40 pairs and improvements upon said property if
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said repairs and improvements become necessary
for the proper maintenance and protection of said
property; and are in doubt as to whether the ex-
pense thereof should be charged to the income
payable to the said Clara A. Swetland, or
whether the same may be paid from the surplus
income of the estate of said Horace M. Swet-
land.

Defendants have no knowledge or information
sufficient to form a belief as to whether the re-
pairs or improvements which have been made
by the executors and trustees were necessary
to protect said property or to put the house
In proper condition.

Defendants are in doubt as to whether the
expense of the repairs or improvements which
have been made by the executors and trustees
may be charged to the surplus income of the
estate.

0. Paragraph 9 is admitted. Defendants say
that the surplus income should be distributed at
stated intervals to the daughters and son of the
testator, to wit, Mrs. Velma I. Stevens, Mrs.
Ruth D. Kane, Mrs. Dorothy A. Johnson, and
Maurice J. Swetland, as in intestacy, except the
income from the New York real estate which
should be distributed to the said three daughters
only, under the New York statutes: Laws of
New York, 1909, Chapter 52. An Act relating
to real property, constituting chapter fifty of
the consolidated laws. (The New York Real
Property Law, Consolidated Laws of New York,
Chap. 50, Art. 3, Sec. 61; Consolidated Laws’ of
New York, Vol. 4, page 3583) ; and Laws of New
York, 1916, Chap. 364. An Act to amend the
real property law, in relation to the disposition
of undisposed profits. Section 1.; true copies of

10
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which statutes are hereunto attached and made
a part hereof, and marked ‘‘Schedule A’’ and
““Schedule B.”’

6. Answering paragraph 10 of the bill of com-
plaint, defendants admit that the will of Horace
M. Swetland contains the provisions quoted in
said paragraph.

Defendants deny that the Trust Agreements
were found with said will after the death of said
Horace M. Swetland, as set forth in subdivision
‘‘a’” of said paragraph of the bill of complaint.
Defendants have not sufficient information on
which to form a belief as to the existence of said
Trust Agreements, or as to whether, if they
exist, said ‘‘Exhibit B’’ and ‘‘Exhibit C’’ are
true copies of said Trust Agreements.

Defendants allege that said Trust Agreement
is not part of the will of Horace M. Swetland.

Defendants say: (1) that said Trust Agree-
ment being no part of the will, neither Maurice
J. Swetland, trustee, nor Maurice J. Swetland,
individually, nor the beneficiaries under said
Trust Agreement, have any rights under the will;
(2) that the complainants have no duties, under
the provisions of the will, to Maurice J. Swet-
land, Trustee, or to the beneficiaries under said

Trust Agreement; (3) that neither the rights of

Maurice J. Swetland, trustee, nor the rights of
Maurice J. Swetland, individually, nor the rights
of the beneficiaries, under said Trust Agreement,
can be declared in this suit to construe, and to
declare the rights of the beneficiaries under,
and to obtain the Court’s advice and direction as
to the duties of the executors and trustees un-
der, this will; (4) that the provisions of the will
set forth in said paragraph 10 of the bhill of com-
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plaint, in so far as they contain a direction to
distribute part of the estate of the testator to
Maurice J. Swetland, as trustee, or his successor
trustee, under the Trust Agreement referred to
in said provisions, are void; (5) that as to that
part of the estate of the testator to which said
provisions relate, the testator died intestate; (6)
and that that part of the estate of the testator
should be distributed to the three daughters and
the son of the testator, to wit, Mrs. Velma I.
Stevens, Mrs. Ruth D. Kane, Mrs. Dorothy A.
Johnson, and Mr. Maurice J. Swetland. De-
fendants say that this Court should so decree.

One part of the language of the will quoted
in paragraph 10 of the bill of complaint, pro-
vides for a gift over, in certain events, i.e., the
death of a daughter leaving no issue surviving
the testator. The language is:

(¥4

. .; in the event that any of my said daugh-
ters shall have predeceased me or my wife,
Clara A. Swetland, leaving no lawful issue her
or me surviving, the share such child of mine
would have received under the provisions hereof
shall be equally distributed among my surviving
daughters or their issue, as herein provided,’’
el

Defendants allege that lawful issue of all of
testator’s daughters survived the testator; and

say that, therefore, the gift over can never take
effect.

7. Answering paragraph 11 of the bill of com-
plaint, defendants admit that the language quoted
in said paragraph is used in the part of the
will quoted in paragraph 10 of the bill of com-
plaint.

Defendants further say that said language
needs no construetion, that it is not ambiguous,
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but simply incomplete, and of no legal effect,
and that the deficiency cannot be supplied from
sources outside of the will.

Defendants reallege paragraph 6 of this an-
swer, except the allegations relating to the gift
over.

8. Answering paragraph 12, defendants admit
that the will contains the provision quoted in
said paragraph of the bill of complaint.

Defendants allege that this provision can have
but one meaning, and that that is the literal
meaning, which is also the ordinary, everyday
meaning, plainly expressed, that the investment
and reinvestment of trust funds must be ¢‘with
regard to the question whether such investments
or reinvestments so made by them are of a char-
acter permitted by law to fiduciaries.’’

PITNEY, HARDIN & SKINNER,
Solicitors for Defendants.

AvrFrep F. SKINNER,
Crare P. JomNSON,
(Of the New York Bar.)
Of Counsel with Defendants.

“SCHEDULE A”

Laws of New York, 1909, Chap. 52. An Act
relating to real property, constituting chapter
fifty of the consolidated laws. Consolidated Laws
of New York, Chap. 50, Art. 3, Sec. 61 (Consoli-
dated Laws of New York, Vol. 4, page 3583).

Sec. 61. Accumulations. All directions for
the accumulation of the rents and profits of real
property, except such as are allowed by statute,

40 are void. An accumulation of rents and profits
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of real property, for the benefit of one or more
persons may be directed by any will or deed
sufficient to pass real property, as follows:

1. If such accumulation be directed to com-
mence on the creation of the estate out of which
the rents and profits are to arise, it must be made
for the benefit of one or more minors then in
being, and terminate at or before the expiration
of their minority.

2. If such accumulation be directed to com-
mence at any time subsequent to the creation of
the estate out of which the rents and profits
are to arise, it must commence within the time
permitted, by the provisions of this article, for
the vesting of future estates, and during the
minority of the deneficiaries, and shall terminate
at or before the expiration of such minority.

3. If in either case, hereinbefore provided for,
such direction be for a longer term than during
the minority of the beneficiaries, it shall be void
only as to the time beyond such minority. . . .

“SCHEDULE B”

Laws of New York, 1916, Chap. 364. An Act
to amend the real property law, in relation to
the disposition of undisposed profits.

Section 1. Section sixty-three of chapter fifty-
ijo of the laws of 1909, entitled ““An Act relat-
mg to real property, constituting chapter fifty
of the consolidated laws,”’ is hereby amended to
read as follows:

Section 63. Undisposed profits. When, in
consequence of a valid limitation of an expectant
estate, there is a suspension of the power of
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alienation, or of the ownership, during the con-
tinuance of which the rents and profits are un-
disposed of, and no valid direction for their
accumulation is given, such rents and profits
shall belong to the persons presumptively entitled
to the next eventual estate. Bu<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>