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Bill of Complaint. 

BILL OF COMPLAINT. 

In Chancery of New Jersey 
Between 

:MAURICE J. SWETLAND, et al., 
Complainants, 

and 
HATTIE SWETLAND, et al., 

Defendants. , 

To the HoNORABLE EDWIN RoBERT WALKER., Chan-
cellor of the State of New Jersey: 

The complainants, Maurice J. Swetland of Red-
lands, California, Ernest M. Corey, of Flushing, 
in the City and State of New York, Frederic C. 
Stevens, of the City and State of New York, and 
:Maurice J. I(ane, of the Town of 11:ontclair, 
County of Essex and State of New Jersey, as 
Executors of and Trustees under the last will and 
testament of Horace M. Swetland, deceased, re-
spectfully show that: 

1. Horace M. Swetland, late of the Borough 
of Verona, in the County of Essex and State of 
New Jersey, departed this life on June 15, 1924, 
leaving a last will and testament bearing date 
the 12th day of January, 1922, which was duly 
admitted to probate by the Ordinary of this State 
on the 30th day of June, 1924. A true copy of 
said will is annexed hereto and made part hereof, 
and marked "Exhibit A." 
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2. By the fourth clause of said will, said 
Horace lVI. Swetland appointed the complainants, 40 
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Maurice J. Swetland, Ernest M. Corey, Frederic 
C. Stevens and Maurice J. I{ane as Executors and 
Trustees of his said will, all of whom have ac-
cepted said trusts and have duly qualified as such 
Executors. Letters testamentary were duly is-
sued to them at the time of the probate of said 

10 will and they have entered upon the discharge of 
their duties, and are still acting as such Execu-
tors. 

3. Doubts and difficulties have arisen in the 
minds of the complainants as to the true con-
struction and effect of the said will of Horace 
M. Swetland, and more particularly of the por-
tions and provisions thereof hereinafter ref erred 
to, and as to the rights of the various parties 
interested; and in the administration and distri-

20 bution of the estate of said Horace M. Swetland 
under his said will, and · in execution of the 
trusts created therein, divers questions have 
arise1~ and will arise, and the said complainants, 
Maurice J. Swetland, Ernest M. Corey, Frederic 
C. Stevens and Maurice J. I(ane, as Executors of 
and Trustees under said will are advised and 
believe that it is necessary to the proper ex-
ecution of their duties that they should receive 
the advice and instructions of this Court and 

3 O that the rights of the persons interested be de-
clared. 

4. The first clause of said will provides as 
follows: 

"First: I direct that all my just debts 
an~ fu1;-eral expenses be paid, except business 
obhgat10ns which may be carried at the dis-
cretion of my Executors.'' 

a. In his lifetime, the said Horace l\L Swet-
40 land executed a bond to the Union Dime Savings 
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Bank, dated February 5, 1909, to secure the sum 
of $300,000.00, which at the time of his death 
had been reduced by payment to the sum of $210,-
000.00, the principal of which became due and 
payable November 1, 1924. Said bond was se-
cured by a mortgage in the sum of $300,000.00, 
which at the time of decedent's death had been 1 O 
reduced as aforesaid, to the sum of $210,000.00, 
which mortgage was then a lien upon premises 
situated at and known as Numbers 157 to 163 
\!Vest 47th street, in the City, County and State 
of New York, which were owned by the said 
Horace M. Swetland in fee simple at the time of 
his death. 

b. The said Executors are in doubt as to 
whether or not it is their duty to pay said bond 
and mortgage from the funds of the estate in 2 O 
their hands, or whether they may, in their dis-
cr etion, carry said obligation and permit the same 
to remain unpaid. 

· 5. The second clause of said will provides 
as follows: 

"Second: I direct that all transfer, in-
heritance or succession taxes upon the fore-
going devises and bequests shall be paid by 
my Executors from my residuary estate.'' 

It will be noted from an inspection of said will 
that in the provisions of the will preceding said 
clause the testator made no devises or bequests. 
The Executors are in doubt as to whether or not 
the Federal estate tax and such transfer, in-
heritance or other succession taxes as may be 
due upon the devises and bequests made by the 
testator in his said will, should be paid by the 
Ex ecutors from the residuary estate. 

30 
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6. Said Horace M. Swetland in and by said 
will, makes provision for his wife, Clara A. Swet-
land, in the following manner: 

''Third: All of my estate, of which I may 
die seized or possessed, or to which I may be 
entitled at the time of my decease, I give, 
devise and bequeath to my Executors here-
inafter named, IN TRUST N EVERTHELEss,. and 
for the following uses and purposes, and sub-
ject to the terms, conditions, powers and 
agreements as herein provided : 

"(A) To have and to hold and possess 
the same, to collect the rent, issues and in-
come and the profits thereof, and to pay from 
the net income therefrom the following 
amounts: 

* * * * * 
'' 2. To deliver and pay over to my wife, 

CLARA A. SWETLAND, the sun1 of Fifteen 
Thousand Dollars, ($15,000) per year during 
her life, in equal monthly payments, the first 
of which shall be paid by my Executors im-
mediately after my decease. 

'' The provisions herein contained for the 
benefit of my wife, I hereby declare are in-
tended to be and are so given to her in full 
satisfaction and in lieu of and for her dower 
and thirds, which she may or can in any wise 
claim or demand out of my estate. 

''It is my will, and I dire.ct my Trustees 
in the exercise of their absolute discretion 
to increase, as they may consider necessary 
or advisable, the amount to be annualy paid 
to my said ·wife, if any misfortune should 
befall her whereby it should become neces-
sary to provide for her competent and com-
fortable support and maintenance. 

'' It is my will, and I direct that my Trus-
tees shall permit my said wife to have the 
use of, and to occupy free of rent or other 
charges, except as herein · specifically other-
wise provided, my dwelling house and the 
grounds attached thereto situated in the 
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Township of Verona, Town of Montclair, 
County of Essex, State of New Jersey, and 
all the furniture and articles of use and or-
nament of every kind and naturet herein con-
tained at the time of my decease, together 
with all personal property and equipment 
located upon said premises during the term 
of her life. 

"It is my will, and I direct my Trustees 
to pay and discharge, during the l~fe of my 
wife all taxes, assessments, insurance 
charges and charges of every kind and nature 
except as herein otherwise specifically pro-
vided which may be imposed upon any of the 
lands' and premises used and occupied _by my 
wife, as herein provided, from the income 
received by them from the principal of the 
trust herein created, except that my said 
wife shall personally pay for all repairs to 
and improvements upon the said property 
while used and occupied by her, and that in 
the event of her failure so to do, and if it 
shall become necessary for the proper main-
tenance and protection of said property 
and premises, I authorize and empower my 
said Trustees to make such repairs or im-
provements thereon as they in the exercise 
of their absolute discretion may con~ider 
proper and necessary and to charge the costs 
thereof to the Trust account.'' 

Near the end of the will the follo ·wing clanse 
nppears: 

"Wherever in the foregoing provisions 
hereof, I have vested or authorized my Ex-
ecutors or Trustees to exericse their discre-
tion in any matter, it is my will and I direct 
that in all matters pertaining to the adminis-
tration of my estate and the trusts herein 
created, that the will of the majority of my 
then qualified and acting Executors and 
Trustees shall be binding and final upon the 
remainder of them on all such questions.'' 
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a. The income fron1 the residuary estate of 
the said Horace M. Swetland is and will be far 
in excess of the sums necessary to pay to Hattie 
Swetland $1,200.00 per year, and to pay to ::aid 
Clara A. Swetland $15,000.00 per year, and for 
the payment of all charges upon the property, 
the use of which is devised to the widow. 

b. Said Horace J\L Swetland in his lifetime 
was a man of wealth and he and his wife the 

' said Clara A. Swetland, lived on a scale in keep-
ing with his income. At the time of his death 
and for many years prior thereto they lived 
in a handsome residence situated in the Borough 
of Verona and in the Town of Montclair in the 

' County of Essex, the use of which he devised to 
his wife, as by reference to said will more par-
ticularly appears. In his lifetime said Horace M. 
Swetland maintained a number of automobiles 
and kept a number of servants, and in order to 
properly maintain said home it is necessary to 
employ a number of servants for work both 
in the house and on the grounds, and also to 
have a chauffeur to take care of and run the 
automobiles which the decedent maintained prior 
to his death. The said Clara A. Swetland, during 
the lifetime of her said husband, Horace M. 
S·wetland, was accustomed to travel both in this 
country and in Europe, and in general lived in 
comfort and luxury. The death of her husband 
was a great shock to her and affected her nerves 
and general health, and she is now in a sani-
tarium in California seeking to regain a portion 
of her lost health and strength. She is up-
wards of sixty-four years of age and has no sub-
stantial income of her own apart from the pro-
visions made for her by her said husband's 
will. If the payments to her from this estate 
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are not substantially increased in excess of 
$15,000.00 a year, she will not have sufficient 
income to keep up said home and continue to 
seek to regain her health and live in the com-
fort and manner in which she has become accus-
tomed, and in which she could well afford to 
live in view of her husband's large income. The 
Trustees of said will are of the opinion that 
it would be a great shock and hardship to her, 
and that it would be a misfortune to her if she 
should have to change her mode of living, and 
said Trustees are of the opinion that it is neces-
sary and advisable to substantially increase from 
$15,000.00 the amount to be paid annually to 
the said Clara A. Swetland in order to provide 
for her comfortable support and maintenance. 
In view of the language used by the testator 
there may be doubt as to their power and au-
thoity to increase such payments. 

7. The decedent at the time of his death owned 
the '' d·welling house and the grounds attached 
thereto'' in l\i[ontclair, New Jersey, referred to 
in the will. Upon said premises three buildings 
were erected. ( 1) The main dwelling house 
containing 14 rooms and 4 baths, in which de-
cedent and family resided. (2) A two-story 
garage with accommodations for 3 cars and 
chauffeur's quarters of 4 rooms and bath. (3) 
A residence facing '' Afterglow Way'' containing 
10 rooms and 3 baths, which was vacant at the 
time of testator's death. The Executors and 
Trustees are in doubt as to whether, by the pro-
visions of the will, the widow is given the life 
use of all of said premises, with all of the build-
ings thereon. And should said premises, with 
the consent of the widow, be sold, whether the 
widow is entitled to the income on the proceeds 
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of the sale thereof in addition to other pro-
visions made for her under the will. 

8. The buildings hereinabove referred to in 
paragraph 7 are constructed of stone and stucco. 
From time to time they become in need of exten-
sive and expensive repairs. The grounds are 
large and the annual expense of keeping them 
in proper condition is considerable. The Trus-
tees of said will are in doubt as to the extent of 
their authority to make and pay for repairs and 
improvements upon said property, and in case 
said repairs and improvements become neces-
sary for the proper maintenance and protection 
of said property they are in doubt as to whether 
the expense thereof should be charged to the 
income payable to the said Clara A. Swetland, or 
whether the same may be paid from the surplus 
income of said estate. During the past year the 
wind and rain was beating in one side of the 
main residence so that in order to protect said 
property it became necessary to expend a large 
sum of money to put the house in proper con-
dition. The Executors and Trustees are in 
doubt as to whether or not this expense may 
be charged to the surplus income of the es-
tate. 

9. The income from the residuary estate of 
said Horace M. Swetland is very greatly in ex-
cess of the amounts which can ever be required 
for the comfortable support, care and mainte-
nance of Hattie Swetland and Clara A. Swetland, 
even if the specific amounts designated by the 
testator in his said will to be paid to the said 
Hattie Swetland and Clara A. Swetland re-
spectively are very materially increased, and 
for the maintenance, upkeep and repair of the 
dwelling house and grounds, the· use of which 
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was devised to Clara A. Sweetland, and for 
the usual expenses of administration of the Trust 
Estate. Said testator in his said will made no 
specific direction as to the disposition of such 
surplus income. 

a. The Executors and Trustees are in doubt 
as to whether said surplus income should be ac-
cumulated or whethE;r it should be distributed 
from time to time, and if distributed, when and 
to whom distribution should be made. 

b. The Executors and Trustees are in doubt 
as to whether the surplus income of said estate 
should be used for the payment of administra-
tion expenses, or whether the whole of said ex-
penses should be charged to the corpus of the 
estate. 

10. Said will of Horace M. Swetland also con-
tains the following provisions: 

"3. Upon the death of my wife, Clara A. 

10 

20 

Swetland, if she shall have survived me, I 
direct my '11rustees, subject to the provisions 
herein contained for the benefit of my half 
sister, Hattie Swetland, to distribute the re-
mainder of the principal of the trust herein 
created, and upon the death of said Hattie 
Swetland, if she shall have survived me, to 
distribute the principal of the trust held for 30 
her benefit, by dividing the principal of said 
trust or trusts, as the case may be, equally 
among my daughters, MRs. VELMA I. STEVENS, 
MRs. RuTH D. I(ANE, and DoROTHY A. JOHN-
soN, and my son, MAURICE J. SwETLAND, as 
Trustee, or his successor Trustee. The be-
quest to Maurice J. Swetland, Trustee, is 
made under the Trust Agreement heretofore 
mentioned and created by me under date of 
July 14, 1917, for the purposes herein pro-
vided. 

'' In the event that any of my said daugh-
ters shall predecease me or my wife, Clara 40 
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A. Swetland, leaving lawful issue her and me 
surviving, then and in that event such issue 
shall t~lrn per stirpes and not per capita, the 
share its parent would have taken under this 
w~ll had such parent survived me and my 
wife, Clara A. Swetland; in the event that 
any of my said daughters shall have prede-
ceased me or my wife, Clara A. Swetland 
leaving no lawful issue her or me surviving' 
the share such child of mine would have re~ 
ceived under the provisions hereof shall be 
equally distributed among my surviving 
daughters. or their issue, as herein provided, 
and Maurice J. Swetland, as Trustee, or his 
successor Trustee, under the Trust Agree-
ment heretofore mentioned and created by 
me under date of July 14, 1917 for the pur-
poses therein provided.'' ' 

a. After the death of the said Horace M. Swet-
land, there was found with his will two trust 
agreements, one bearing date July 14, 1917, and 
the other January 3, 1922, true copies of which 
are hereunto attached and made part thereof, and 
marked "Exhibit B" and "Exhibit C." 

b. The Executors and Trustees are in doubt 
as to whether or not said trust agreement dated 
July 14, 1917, should be considered as a part of 
said will, and they are in doubt as to their duties 
with reference to said provision for said Maurice 
J. Swetland, Trustee, and the beneficiaries under 
said trust agreement, and as to the rights of the 
said Maurice J. Swetland and the beneficiaries 
under said trust agreement. 

11. In the clause of said will above quoted in 
paragraph 10, the following language is used: 

"The bequest to Maurice J. Swetland, 
Trustee, is made under the Trust Agreement 
heretofore mentioned and created by me un-
der date of July 14, 1917, for the purposes 
herein provided.'' 
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Said complainants are in doubt as to the true 
meaning and construction of said language, and 
as to the rights and duties of the respective par-
ties interested in said estate and said trust 
fund. 

12. Said will also makes provision as follows: 
"I also expressly authorize and empower 

the Trustees of the trust hereby created in 
their absolute discretion to invest and rein-
vest the properties which may come into their 
hands in such manner as they may deem 
most advisable, and with regard to the ques-
tion whether such investments or reinvest-
ments so made by them are of a character 
permitted by law to fiduciaries, and I direct 
that no liability shall attach to said Trustees 
by reason of any investments or reinvest-
ments so made by them.'' 

a. In view of the provisions of said will pre-
ceding and following in the paragraph last above 
quoted, the Executors and Trustees doubt 
whether the language last above quoted should 
be taken literally, and whether the will should 
not be construed as though it read "without re-
ga1·d to the question ·whether such investn1ents 
or reinvestments so made by them are of a char-
acter permitted by law to fiduciaries'' instead of 
"with regard to the question ,vhether such in 
vestments or reinvestments so made by them are 
of a character permitted by law to fiduciaries." 

13. Hattie Swetland, Clara A. Swetland, 
Velma I. Stevens, Ruth D. Kane and Dorothy A. 
Johnson, beneficiaries mentioned in said will, are 
all living. Velma I. Stevens is the wife of the 
complainant, Frederic C. Stevens; Ruth D. Kane 
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is the wife of the complainant, Maurice J. I{ane; 
Dorothy A. Johnson is married; her husband's 
name is Clare Peter Johnson. The wife of 40 
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Maurice J. Swetland referred to in said trust 
agreement dated July 14, 1917, is living. Her 
name is Grace E. Swetland. 

The said l\1:aurice J. Swetland and Grace E. 
Swetland have three children now living, to wit: 
Henry Monroe Swetland, an infant over the age 
of fourteen years; Florence A. Swetland an in-

' fant under fourteen years of age; and Carolyn 
G. Swetland, an infant under the age of fourteen 
years. 

The said Velma I. Stevens and Frederic C. 
Stevens have two children now living, to wit: 
Velma I. Stevens, an infant over the age of four-
tee~ years, and Frederic Cushing Stevens, Jr., 
an infant over the age of fourteen years. 

The said Ruth D. Kane and Maurice J. Kane 
20 have three children now living, to wit: Ruth 

Dorothy Kane, an infant under the age of four-
teen years; Elizabeth Adele I(ane, an infant un-
der the age of fourteen years, and John Swetland 
I(ane, an infant under the age of fourteen years. 

The said Dorothy A. Johnson and Clare Peter 
Johnson have one child now living, to wit: Clare 
Peter Johnson, Jr., an infant under the age of 
fourteen years. 

No persons, now living, other than those here-
3o inbefore mentioned have or may have any inter-

est under the will of the testator. 

40 

Complainants are without adequate remedy in 
the courts of law and can only obtain relief in 
this court _where matters of this nature are prop-
erly cognizable and relievable, and therefore 
pray: 

1. That Hattie Swetland, Clara A. Swetland, 
Velma I. Stevens, Ruth D. I(ane, and Dorothy 

13 

Bill ot Uompiainr;. 

A. Johnson, and Grace E. Swetland, Henry M. 
Swetland Florence A. Swetland, Carolyn G. 

' Swetland, Frederic C. Stevens, Jr., Velma I. 
Stevens, Ruth Dorothy Kane, Elizabeth Adele 
Kane, John Swetland Kane, and Clare Peter 
Johnson, Jr., and Maurice J. Swetland, individu-
ally and as Trustee under · the trust agreement 
dated July 14, 1917, hereinabove referred to, who 
are defendants to this suit, may answer this bill 
of complaint without oath, and each statement 
made therein. 

2. That the said complainants, :Maurice J. 
Swetland, Ernest 1YI. Corey, Frederic C. Stevens 
and 1\1:aurice J. I(ane, as Executors of and Trus-
tees under the last will and testament of Horace 
M. Swetland, deceased, may receive the advice 
and direction of this Court in the premises, and 
that the doubts and difficulties herein suggested 
or that arise in connection with their duties under 
and by virtue of the last will and testament of 
Horace lVI. Swetlanc1, deceased, may be resolved. 

3. That the will of I-Iorace l\!I. Swetland, de-
ceased, may be construed, and the true meaning 
and legal effect of the various provisions here-
inabove more particularly referred to may be 
determined, and the rights of the respective par-
ties interested may be declared by the decree of 
this Court. 

4. That the complainants may have such fur-
ther or other relief in the premises as the na-
hue of the case may require. 

5. 11hat a writ of subpoena 1nay issue, com-
manding said defendants to answer this bill of 
complaint, and to abide by such decree as this 
Uonrt may make in the premises. 

Solicitors for a.nd of Counsel 
with Complainants. 
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"EXHIBIT A" 

I, HORACE M. SWETLAND, of the Township of 
Verona, County of Essex, State of New Jersey, 
do hereby make, publish and declare this my last 
Will and Testament, in manner and form fol-
lowing: 

FIRST: I direct that all my just debts and 
funeral expenses be paid, except business obliga-
tions which may be carried at the discretion of 
my Executors. 

SECOND: I direct that all transfer, inheritance 
or succession taxes upon the foregoing devises 
and bequests shall be paid by my Executors from 
my residuary estate. 

THIRD: All of my estate, of which I may die 
seized or possessed, or to which I may be en-
titled at the time of my decease, I give, devise 
and bequeath to my Executors hereinafter 
named, IN TRUST NEVERTHELESS, and for the fol-
lowing uses and purposes, and subject to the 
terms, conditions, powers and agreements as 
he!ein provided : 

(A) To have and to hold and possess the 
same, to collect the rents, issues and income and 
the profits thereof, and to pay from the net in-
come therefrom the following amounts: 

1. To deliver and pay over to my half sister, 
HATTIE SWETLAND, if she shall survive n1e, the 
sum of Twelve Hundred Dollars ($1,200) each 
year, during her life, in semi-annual instalments 
of Six Hundred Dollars ($600) each, and I direct 
my Executors to make the first of such payments 
immediately after my decease. 

It is my will, and I direct my Trustees in the 
exercise of their absolute discretion, to increase 
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as they may consider necessary, ~he amou~t to 
be paid to said Hattie Swetland, if any misfor-
tune should befall her whereby her necessities 
should require the payment of a larger sum. 

It is my will, and I direct my Trustees upon 
the death of my wife, or if she should have pred~-
ceased me and I am survived by said Hattie 
Swetland to immediately distribute the prin-' . cipal of the trust hereby created and as herein 
provided, except such amount of cash or as~ets 
as they shall set aside and retain as suffiment 
to insure the return of an annual net income of 
not less than Twelve Hundred Dollars ($1,200) 
to be used and applied as above provided for the 
benefit of said Hattie Swetland. 

It is my will, and I direct that if my Trustees 
shall set aside and retain assets sufficient for the 
purpose specified in the next preceding para-
graph hereof, and in the event the necessities of 
said Hattie Swetland should require the pay-
ment of a greater annual amount than therein 
provided that they shall have the power and au-
thority t~ pay over or apply any part of, and if 
necessary all of the principal so set aside for the 
aforesaid purposes for her comfort, care and 
maintenance as in the exercise of their absolute ' discretion n1y Trustees may consider necessary 
or advisable. 

Upon the decease of said Hattie Swetland, and 
in the event that a separate fund shall have been 
established for her benefit as herein provided, I 
direct my Trustees to distribute the principal of 
said fund or the remainder thereof and all addi-
tions thereto if any in the same manner as here-' ' . inafter provided for the final distribution of my 
residuary estate. 
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2. To deliver and pay over to my wife, CLARA 
A. SwETLAND, the sum of Fifteen Thousand Dol-
lars ($15,000) per year during her life, in equal 
monthly payments, the first of which shall be 
paid by' my Executors immediately after my de-
cease. 

10 The provisions herein contained for the bene-
fit of my wife, I hereby declare are intended to 
be and are so given to her in full satisfaction 
and in lieu of and for her dower and thirds 
which she may or can in any wise claim or de: 
mand out of any estate. 

It is my will, and I direct my Trustees in the 
exercise of their absolute discretion to increase ' as they may consider necessary or advisable, the 
amount to be annually paid to my said wife if 

20 any misfortune should befall her whereby' it 
should become necessary to provide for her com-
petent and comfortable support and maintenance. 

It is my will, and I direct that my Trustees 
shall permit my said wife to have the use of ' and to occupy free of rent or other charges ex-
cept as herein specifically otherwise provided' my 
dwelling house and the grounds attached th~reto 
situated in the Township of Verona Town of 
Montclair, County of Essex, State o/ New J er-

30 sey, and all the furniture and articles of use and 
ornament of every kind and nature therein con-
tained at the time of my decease, together with 
all_ person~! property and equipment located upon 
said premises during the term of her life. 

It is_ my will, and I direct my Turstees to pay 
and discharge, during the life of my wife, all 
taxes, assessments, insurance charges and 
charges of every kind and nature except as herein 
?therwise specifically provided, which may be 

40 imposed upon any of the lands and premises used 
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and occupied by my wife, as herein provided, 
from the income received by them from the prin-
cipal of the trust herein created, except that my 
said wife shall personally pay for all repairs to 
and improvements upon the said property while 
used and occupied by her, and that in the event 
of her failure so to do, and if it shall become 
necessary for the proper maintenance and protec-
tion of said property, and premises, I authorize 
and empower my said Trustees to make such re-
pairs or improvements thereon as they in the ex-
ercise of their absolute discretion may consider 
proper and necessary, and to charge the cost 
thereof to the Trust account. 

3. Upon the death of my wife, Clara A. Swet-
land, if she shall have survived me, I direct my 
Trustees, subject to the provisions herein con-
taineu for the benefit of my half sister I-Iattie . ' 
Swetlnnr1, tc, distribute the remainder of the 
principal of the trust herein created, and npon 
the death of ~mid llattie Swetland, if she shall 
have stuYived rne, to distribute the princip;1l of 
the trnst held for her benefit, by dividing the 
principal of t,aid trust or trusts, as the case niay 
be, equally mnong my daughters, :Mrs. VELMA I. 
thEVBNS. MrF!. RuTH D. l(ANE, and DOROTHY A. 
JoHNsox, and n1y son, :MAURICE J. SwETLANll, aH 
rrrustee, or his successor Trustee. The beqneRt 
to Nla uric(~ ,J. Swetland, Trustee, is made urnbr 
the Tru:-it Agreement heretofore mentioned and 
cn~ated by 1ne under date of July 14, 1917, £or 
the purposes herein provided. 

In the o vent that any of my said daughters 
shnll predecoa~e me or my wife, Clara A. Swet-
land, leaving 1~1,:vful issue her and me surviving·, 
th:211 and in 1Jictt event such issue shall take per 
stLrpE•s and not per capita, the share its parent 

10 

30 

40 
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·would havo taken under this will had such parent 
survived and my ·wife, Clara A. Swetland; in 
the event that any of my said daughters shall 
have predeeeased me or my wife, Clara A. Swet-
land, leaving no la,.;vful issue her or me surviving, 
the share such child of mine would have received 

10 under the provisions hereof shall be equally dis-
tributed among my surviving daughters or their 
issue, as herein provided, and Maurice J. Swet-
land, as Trustee, or his successor Trustee, under 
the Trust Agreement heretofore mentioned and 
created by me under date of July 14, 1917, for 
the purpose therein provided. 

B. Except as hereinbefore otherwise pro-
vided, I direct and empower my Trustees in the 
exercise of their absolute discretion, to sell either 

20 at public or private sale, and at such times and 
in such manner and upon such terms and condi-
tions as may be deemed most advantageous and 
for the best interest of my estate, the whole or 
any part of the real estate of ··which I may die 
Roized or possessed, or any interest therein, and 
to execute and deliver any and all conveyances, 
cl(~ed~ or other instruments that may be neces-
sary or proper to transfer said property or to 
carry out the intention of this provision. 

30 It is my will, and I hereby expressly direct that 
my Executors and Trustees in their absolute and 
uncontrolled discretion, may retain for such 
peri.od as they shall see fit, any investments of 
nny n::i hue or kind made by me in my lifetime, 
and that no liability shall attach to them by rea-
son of any loss occasioned to my estate by reaso11 
of so doing. It is also my ·will, and I hereby di-
rect that the Trustees of the trust created by 
this ·will rnciy accept from my said Executors and 

4 0 may retain for such period as they deem wise, 
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any securities or property in ·which I may have 
invested my estate in my lifetime, even if such 
seeuritirs and investments are not of a character 
in which fiduciaries are authorized to invest trust 
funds, nnd that no liability shall attach to such 
r:-J.1rustees by reason of any loss occasioned by 
such acceptance or retention. 

I also expressly authorize and empovirer the 
Trustees of the Trusts hereby created in their 
absolute discretion to invest and re-invest the 
JJroperties which may come into their hands in 
such manner as they may deem most advisable, 
and with regard to the question whether such in-
vestments or re-investments so made by them are 
of a character permitted by law to fiduciaries, 
and I direct that no liability shall attach to said 
Trustees by reason of any investments or re-in-
vestments so made by them. 

I expressly authorize my Executors and Trus-
tees of the trusts hereby created, at any time to 
sell, assign and transfer any stocks or bonds or 
other securities in which my estate or any of the 
±rust funds hereby created may at any time be 
invested. 

FouRTH: · I · hereby nominate, constitute and 
appoint my son, MAURICE J. SWETLAND, E. M. 
CoREY, F. C. STEVENS and M. J. l(ANE, as T:i.Jxecu-
tors and Trustees of this, my will, I direct that 
no bond or other security shall be required from 
my Executors or Trustees herein named under 
any circumstances or in any event. 

In case of the death or resignation or inabil-
ity to aC't of any one of the Executors and Trus-
tees above named, the three remaining Executors 

10 
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30 

and Trustees shall ad v1·ithout the appointment 
of a fourth, but thereafter in the event of the 
death or disqualifi.cation of any of the remaining 4 0 
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Executors or Trustees, I nominate and appoint 
as substituted Executor and Trustee, in the place 
of Maurice J. Swetland, EMERSON P. HARRIS, and 
as substituted Executor and Trustee in the place 
of F. C. Stevens, I nominate, constitute and ap-
point my daughter, Mrs. VELMA I. STEVENS; and 

10 as substituted Executor and Trustee in the place 
of M. J. Kane, I nominate, constitute and appoint 
my daughter, 1\1:rs. RuTH D. KANE; and as sub-
stituted Executor and Trustee in the place of E. 
lVI. Corey, I nominate, constitute and appoint 
EMERSON P. HARRIS. 

All powers conferred by this vVill upon my Ex-
ecutors or upon my Trustees may be exercised 
by such of then1 as shall qualify or assume the 
execution of said Trustees and by the survivors 

20 or survivor of them, and by their lawful and 
qualified successors. 

vVherever in the foregoing provisions hereof, 
I have vested or authorized my Executors or 
Trustees to exercise their discretion in any mat-
ter, it is my ·will and I direct in all matters 
pertaining to the administration of my estate 
and the trusts herein created, that the will of the 
majority of my then qualified and active Execu-
tors and Trustees shall be binding and final upon 

3 o the remainder of them on all such questions. 

. 40 

LASTLY: I hereby cancel, annual and revoke 
all wills and testamentary dispositions by me 
heretofore made. 

IN WITNESS WHEREOF I have hereto attached 
n1y hand and seal in the presence of my subscrib-
ing ·witnesses, this 12th day of January, 1922. 

I-IORACE M. SWETLAND 
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WITNESSES: 

vVe, the undersigned witnesses to the above 
signature, have signed this Will in the presence 
of the testator and in the presence of each other: 

A. B. SWETLAND Mayville, N. Y. 
E. M. CoREY Flushing, N. Y. 10 
L. J. MONTGOMERY New York City. 

'' EXI-IIBIT B '' 

vV HEREAS heretofore and on the 25th day of 
September 1916 HORACE M. SWETLAND of Mont-
clair, New Jersey, delivered to the undersigned 
Five Hundred ( 500) shares United Publishers 
Corporation Preferred B stock, and on April 10, 
1917, Six Hundred (600) shares United Publish- 20 
ers Corporation, Preferred B stock, to be held 
hy the undersigned as trustee for the use and 
purposes expressed in the declaration of trust 
executed by the undersigned in connection there-
·with 011 the date aforesaid; and 

\rnEHEAS the said I-Iorace M. S·wetland revoked 
said trust pursuant to the rights and privileges 
which he had reserved unto himself in connec-
tion therewith at the time of the establishment 
thereof; and 3 O 

vV HEREAS the stock herein before mentioned has 
been redelivered to me as trustee by the said 
Horace lVI. Swetland pursuant to the terms and 
conditions of the trust hereinafter set forth for 
the purpose of establishing and constituting a 
new trust in regard thereto in favor of my wife 
and children and for the purpose amongst others 
as hereinafter stated of applying the income 
from said stock for their support, education and 
maintenance. 40 



22 

Bill of Coniplaint-Exhibit B. 

Now, THEREFORE in consideration of the prein-
ises and the sum of One Dollar to me in hand 
paid by the aforesaid Horace M. Swetland, the 
receipt whereof is hereby acknowledged, I, 
MAURICE J. SWETLAND of Montclair, N. J. hereby 
acknowledge and declare that I am possessed of 

10 Eleven I-Iundred (1,100) shares United Pub-
lishers Corporation, Preferred B stock, evi-
denced by certificates therefor numbered 204 and 
319 IN TRUST, and for the sole benefit, advantage 
and use of my wife and children, subject to the 
follo-,ving conditions in regard thereto as im-
posed in connection therewith by the founder of 
said trust, to wit: 

1. To pay and apply the income received from 
the principal of said trust to the sole benefit, 

20 advantage and use of my ·wife and children, or 
the survivor or survivors of them until such time 
as my youngest living child shall reach thirty 
years of age, on the happening of which event 
the said trust shall terminate and the principal 
thereof and all additions thereto shall be distrih--
uted as hereinafter provided; 

2. That in the event of my death during the 
continuance of said trust, or if upon the hap-
pening of any event or for any reason, during 

30 said period, I shall consider it necessary or ad-
visable in the best interest of my wife and chil-
dren to cease to act as such trustee, that I shall 
have the right, power and authority to name as 
n1y successor or successors the trustee or trus-
tees to carry out the trust herein provided for; 

40 

, 3. 'rhat upon my youngest living child attain-
ing the age of thirty years the principal of said 
trust and all additions thereto shall be divided 
equally between and paid to my present wife, 
if then living, my children and the living issue 
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of any deceased child or children of mine who 
shall take in equal parts the share or part which 
his or her parent and said deceased child of mine 
would have taken if living at the time aforesaid; 
thnt in the event of the death of my said wife 
before my youngest living child shall reach thirty 
years of age, and of the death of all of my chil-
dren before reaching thirty years of age, without 
leaving issue them surviving, that then and in 
that event the principal of said trust shall revert 
to and he('onrn a part of the residuary estate of 
the aforesaid founder thereof, Horace l\!I. Sv.ret-
land. 

4. That the founder of said trust, Horace l\!I. 
Swetland reserves at all times during his life 
time, the personal rights, power and privilege 
of terminating the aforesaid trust, and that upon 
his election so to do, the aforesaid shares of stock 
eonstituting the principal thereof shall be re-
turned and revert to him free and clear of any 
and all claims or demands ·whatsoever kind or 
nature, with the same force and effect as if the 
trust herein provided for had never been created, 
any law to the contrary notwithstanding. 

IN WITNESS-WHEREOF I have hereunto set my 
hand and seal this 14th day of July, 1917. 

(signed) l\!IAURICE J. s-,VETLAND (L. S.) 

\Vitness: 

L. J. 1\1:oNTGOMERY 

10 
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STATE OF NE,W YORK, L 
COUNTY OF NEW y ORK. J ss. 

1 

On this 14th day of July, 1917 personally ap-
peared before me l\JIAuRLCE J. SWETLAND to me 
known and known to me to he the person de-

lo scribed in and who executed the foregoing in-
strument and he acknowledged to me that he 
executed the same for the use and purposes 
therein set forth. 

Notary Publir,, New York County. 

I, MAURICE J. SWETLAND, the trustee named in 
the foregoing declaration of trust, and pursuant 
to the power and authority therein contained, 

20 hereby nominate and appoint as my successor to 
administer the foregoing trust in the event of 
my death during the period thereof, ERN'EST M. 
COREY of the Borough of Manhattan, City, 
County and State of New York, and as his suc-
cessor for said purpose in the event that be 
should fail or refuse to accept the administration 
of said trust, or for any reason become in-
capable of administrating the same, then and in 
that event I hereby nominate, constitute and ap-

30 point the MONTCLAIR TnusT CoMPANY of Mont-
CLAIR, N. ,J. as my successor to carry out the 

40 

terms and provisions of the trust afore said. 

(signed) l\JIAURICE J. s,VETLAND (L. S.) 

Witness: 

25 
Bill of C01nplaint-Exh-ibit C. 

''EXHIBIT C'' 

DECLARATION OF TRUST 

THIS AGREEMENT made this 3rd day of 
January, 1922, by and between HoRACE M. SWET-
LAND of Montclair, N. J., party of the first part, 
and MAURICE J. SwETLA;ND of Montclair, N. J., 
party of the second part : 

\i\T ITNESSETH THAT 

WHEREAS, It is the desire of both the parties 
to this agreement that definite and certain means 
shall continue to be provided for the comfort, 
support, and maintenance of the family of the 
party of the second part, and the education of 
his minor children, a1:-d 

vV HEREAs, The party of the first part has here-
tofore delivered to the party of the second part 
as trustee, certain shares of stock of the United 
Publishers Corporatio'n for the uses and pur-
poses above mentioned, and 

\iVHEREAs, The party of the first part desires to 
increase the trust estate so held by the party of 
the second part, and 

vV HEREAs, The parties hereto by mutual con-
sent wish to establish a new trust by substitutino· 
this agreement for the one novv in effect, ·witho1rt 
prejudice, but to the great advantage of the 
beneficiaries hereof· ' Now, THEREFORE, In consideration of One Dol-
lar ($1.00) each to the other paid, the receipt 
of which is hereby acknowledged, and of other 
good and valuable considerations each to the 
other moving, the parties hereto 
AGRE.E 

First. That the party of the first part shall 
and hereby does assign, sell, transfer and set 

10 
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over unto the party of the second part, all and 
singular, his right, title and interest in or to the 
foJlowing property, namely: 

500 shares United Publishers Corpora-
tion Class '' B '' preferred sto .ck, rep-
resented by certificate No. 204, to M. 
J. Swetland, Trustee. 

250 shares United Publishers Corpora-
tion Class '' B '' pref erred stock, rep-
resented by certificate No. 319, to 1\II. 
J. Swetland, Trustee. 

600 shares United Publishers Corpora-
tion Class '' B '' pref erred stock, rep-
resented by certificate No. 357, to J\!L 
J. S-wetland, Trustee. 

700 shares Swetland Realty Co., Com-
mon stock, represented by certificate 
No. 34-to M. J. Swetland, Trustee. 

1998 shares Publishers Securities Com-
pany Common stock, represented by 
certificate No. 1-to :M. ,J. Swetland, 
Trustee. 

$10,000 Note of Swetland Realty Co. dated 
N:ovem ber 1, 1917, payable January 
1, 1918, and thereafter extended on 
demand, with interest at 5 percent-
payable to M. J. Swetland, Trustee. 

Second. (a) The aforesaid transfers to said 
~1:AURICE J. SWETLAND are IN TRUST nevertheless 

' ~but absolute and irrevocable and for the sole 
'benefit, advantage and use of the family, wife 
and children of the party of the second part, 
their support, maintenance and education, sub-
ject to and in accordance with the follovving: 

(b) . It is expressly agreed by and between the 
4 0 parties hereto that any and all additions to the 

27 
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TRUST EsTATE shall be received by the said TRUS-
TEE for the purposes and uses and subject to all 
•the terms and conditions of the TRUST hereby 
created, without the execution of any further or 
additional instrun1ent of agreement. 

(c) Upon payment of the note of the Swet-
land Realty Company, or, the redemption or sale 
of any of the stocks or other property of the 
TRUST ESTATE, the net proceeds thereof shall be 
reinvested by the TRUSTEE for the purposes of 
the TRUST: 

( d) The income received from the principal 
of said TRUST shall be applied, paid over and 
expended for the sole benefit, use, support, com-
l'ort and education of the family of the second 
part or the survivor or survivors of them until 
such time as the youngest child of the party of 
the second part shall have reached the age of 
thirty years. In which event said TRUST shall 
terminate and the principal thereof and all ad-
ditions thereto shall be distributed as herein-
after provided. 

( e) The said TRUSTEE shall not during the 
period of this trust have any power to encumber 
or charge by . ·way of anticipation or otherwise 
the interest or income from the trust estate here-
by created or to charge or encumber the corpus 
or principal of said trust fund or any part there-
of or any beneficial interest therein. 

Third. That when the youngest living child 
of said MAURIC.E J. SWETLAND, party of the 
second part hereto, shall have attained the age 
of thirty years, the principal of this TRUST and 
all additions thereto, making in total the net 
trust estate at the time aforesaid, shall be 
divided as follmvs: 

10 
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(a) That portion of the trust estate repre-
sented by 1998 shares of the Publishers Securi-
ties Company Common Stock, standing in the 
nan1e of MAURICE J. SWETLAND, TRUSTEE, shall be 
delivered to and become the personal property of 

10 
MAURICE J. SWETLAND, if living. 

(b) The balance of the net trust estate at the 
time aforesaid, shall be divided equally between 
and paid to the wife of the party of the second 
part, if then living, and his children, and the liv-
jng issue of any deceased child or children, and 
the living issue of such child or children shall re-
ceive in equal parts the share or part which his 
or her parent, as the case may be, ·would have 
taken if living at the time aforesaid. 

20 

20 

40 

( c) In the event of the death of the party of 
the second part, said lYIAURICE J. SWETLAND, 
prior to the termination of this TRUST, his share 
of the trust estate, specifically mentioned in 
Paragraph (a) of this Article, shall become a 
part of the net estate to be divided in accordance 
"'ith Paragraph (b) of this Arti cle. 

(d) In th e event of the death of the wife of 
the party of the second part before the termi-
nation of the TRUST hereby created, her share 
shall become a part of the net trust estate, to be 
dj vided equally and paid to the children or the 
living issue of the ehildren of the party of the 
second part in accordance with Paragraph (b) of 
this Article. 

( e) In the event of the death of all the bene-
-'ficiaries hereunder, namely, the ·wife and chil-
dren and the living issue of such children of the 
party of the second part, prior to the termina-
tion of the TRUST hereby created, then and in 

, that event the net principal of this Trust Estate 
shall revert to and be paid over to the Corpora-
tion knovvn as the Publishers Securities Company 
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of Montclair, New Jersey, with the exception 
110ted in Paragraph (a), that the number of 
shares of stock of said Publishers Securities 
Company forming a part of this trust estate, 
shall be delivered to and become the property of 
J\1AURICE J. SWETLAND, if living, otherwise said 
shares shall revert to and become a part of the 
net trust estate, reverting to said Publishers 
Securities Company, as aforesaid. 

Fourth. Should the said MAURICE J. SwBT-
LAND, party of the second part, in any manner 
become disqualified to act as trustee hereunder, 
or in case of his death prior to the termination 
of the TRUST hereby created, then and in any 
such event, the party of the first part hereto, 
HoRAGE M. SWETLAND, shall become and is hereby 
designated to succeed said MAURICE J. SWETLAND 
as said trustee hereunder, and in case of the dis-
ability or death of the said HORACE M. SWETLAND 
prior to the tern1ination of the TRUST hereby 
created, then in an~· such event, HEMAN J. RED-
FIELD of J\1ontclair, New Jersey, shall become and 
is hereby designated as the successor to either 
:MAURICE J. SWETLAND or I-IoRACE J\L SWETLAND. 
as the case may be, and in the event of the dis-
ability of the said I-IEMAN J. REDFIELD prior to 
the termination of the TRUST hereby created, the 
MONTCLAIR TRUST GoMPANY of Montclair, New 
J er sey, is hereby designated as the successor 
hereunder and each shall have as such trustee 
the same po-wers and duties with respect to hold-
ing and administeri1:1g said TRUST. 

Fifth. The receipts by the respective bene-
ficiaries hereunder or their respective children, 
as the case mav be, or the legal repr esentatives 
of said children for their respe ctive di stributive 
shares of the said net trust fund, shall be full 
acquittance to said trustee of any and all claims 
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of any kind or character upon the part of said 
beneficiaries or their respective children ao-ainst 
the said TRUST fund. 0 

Sixth. By their signatures hereto, the par'.ies 
hereto expressly ratify all of the provisions here-
of, w~ich, prior to said signatures they have re-
spectively read and considered, and the said 
J\!fAURICE J. SWETLAND accepts the trusteeship 
hereunder. · 

IN WITNESS whereof, the parties hereto have 
hereunto set their hands and seals this third day 
of January, 1922. 

(signed) H. J\tf. SvVETLAND 
Pa.rty of the First Part 

(signed) J\!fAURICE J. SvVETLAND 
Party of th e Second Part 

STATE OF NEW YORK, 1 
COUNTY OF NEw YoRK. f 8 8 · 

BE IT RGMEMBERED, that on this 3rd day of 
.T anuary, 1922, before me, L. F. DAY, personally 
appeared HORACE M. SWETLAND and MAURICE J. 
SWETLAND, who I am satisfied are the persons 
named in the foregoing agreement as the parties 
of the first and second part respectively, and to 
whom I first made known the contents thereof, 
and thereupon they severally duly acknowledged 
that they signed, sealed and delivered the sanic 
as their voluntary act and deed for the uses and 
purposes therein expressed. 

L. F. DAY 
Notary Public 

Notary Public, Queens Co. Clerks No. 123 
Certificate filed in N evv York Co. No. 62 
New York County Register's No. 2023 
Commission Expires J\1arch 30th, 1922 
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PETITION TO APPOINT GUARDIAN AD 
LITEM FOR INFANT DEFENDANT. 

IN CHANCERY OF NEW JERSEY. 

Between 
MAURICE J. SWETLAND, et al., 

Complainants, 

and 

HATTIE SWETLAND, et al., 
Defendants. 

Petition to 
Appoint 
Gitardian 
Ad Liteni 
for Infant 
Defendant .. 

To 1-Iis Honorabl e Edwin Robert Walker, Chan-
cellor of th e State of New Jersey: 

The petitjon of Clare Peter Johnson respect-
fully shov,1eth that your petitioner, Clare Peter 
Johnson, is the father of Edith Patricia Johnson, 
a n1inor under the age of fourteen years; that 
said n1inor is one of the defendants named in the 
bill of cmnplaint exhibited in this honorable court 
by Maurice J. Swetland, et al., against the said 
minor and others; that the said minor was one 
month old the · twenty-second day of June, nine-
teen hundred and twenty-six; and your petitioner 
respectfully prays that your petitioner may be 
appointed guardian ad litem to defend said 
minor, Edith Patricia Johnson, against the said 
bill of complaint of the said l\!Iaurice J. Swetland 
and others. 

CLARE PETER JOI{NSON, 
Residing · at 302 ,\Test 86th Street, 

N ff\V York City, N. Y. 
Dated June 28, 1926. 
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Present 
I{ENNETH C. HAND, 

Prudential Building, Newark, N. J. 

I, CLARE PETER JOHNSON, of the City, County 
10 and State of New York, do hereby declare and 

express my assent and willingness to accept the 
appointment of guardian ad litem above prayed 
for. 

20 

30 
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CLARE PETER JOI-INSON. 
Dated, June 28, 1926. 

Present 
KENNETH C. HAND. 

STATE O.F NEW JERSEY, ss. 

CLARE PETER JOHNSON, the petitioner named in 
the foregoing petition, having been duly sworn 
according to law, on. his doath saith: That the 
above petition truly expresses the age of Edith 
Patricia Johnson in the said petition named, ac-
cording to the best recollection and belief of this 
deponent. 

CLARE PETER JOHNSON. 

Sworn and subscribed before a Notary Public 
in and for the State of New Jersey, this 28th 
day of June, 1926. 

VVM. H. OSBORNE, JR., 
Notary Public of New J erse~)f. 

33 
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STATE O.F NEW JERSEY, ss. 

KENNETH C. HAND, of Newark, in the County 
of Essex, of lawful age, being duly sworn ac-
cording to law, on his oath saith- That he was 
present and saw Clare Peter Johnson, the peti-
tioner named in the foregoing petition, duly sign 1 o 
the same by subscribing his name thereto. And 
-this deponent further saith that he was present 
and saw the said Clare Peter Johnson subscribe 
his name to the consent and agreement written 
at the foot of the above-written petition. 

KENNETH C. HAND. 

Sworn and subscribed before me a Notary Pub-
lic in and for the State of New Jersey, this 28th 
day of June, 1926. 2 o 

"\VM. H. OSBORNE, JR., 
A Notary Public of New Jersey. 
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ORDER APPOINTING GUARDIAN AD LITEM 
FOR INFANT DEFENDANT. 

IN CIIANCERY OF ·NEW ,JERSEY. 

10 Between Order 
Appointing 
Guardian 
Ad Litem 
for Infant 
Defendarnt 
Under 14. 

20 

MAURICE J. SWETLAND, et al., 
Complainants, 

and 

HATTIE SWETLAND, et al., 
Def en.dants. 

Upon reading the petition filed herein hy Clare 
Peter Johnson, the father of Edith Patricia 
Johnson, a party defendant in the above-entitled 
cause, setting forth that the said Edith Patricia 
Johnson is an infant under the age of fourteen 
years, and praying that the petitioner may be 
appointed her guardian ad l-item by whom she 
may answer and defend this suit, and upon the 
·written consent of the said petitioner annexed to 
the said petition to accept the said appointn1ent 
and the affidavit of said Clare Peter Johnson, 
verifying the age of said Edith Patricia Johnson, 

96 and the affidavit of Kenneth C. Hand, stating 
that the said petition and consent ·were signed 
in his presence. 

It is on this day of September, 1926, 
ORDERED, that the said Clare Peter Johnson bo 
assigned and appointed guardian ad litem for the 
said infant defendant, Edith Peterson Johnson, 
by whom he may answer and defend this suit. 

It is FURTHER ORDERED, that this decree be 
entered nu,nc pro tune as of the 28th day of June, 
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1926, and that said decree shall have the same 
effect as if it had been entered on said last 
mentioned date. 

Vice-Chancellor. 

PETITION TO APPOINT GUARDIAN AD 
LITEM FOR INFANT DEFENDANT. 

IN CHANCERY OF NEW JERSEY. 

Between 
1'1AURICE J. SwETLAND, et al., 

Complainants, 

OJnd 

HATTIE SwETLAND, et al., 
Defendants. 

Petition to 
Appoint 
Guardian 
Ad Liteni 
for Infant 
Defendant. 

To the II onorable Edwin Robert Walker, Chan-
cellor of the State of New Jersey: 

The petition of Clare Peter Johnson respect-
fully showeth that your petitioner, Clare Peter 
Johnson, is the father of Clare Peter Johnson, 
,Jr., a minor under the age of fourteen years; 
that said minor is one of the defendants named in 
the bill of complaint exhibited in this honorable 
court by Maurice J. Swetland et al., against the 
said minor and others; that the said minor ,vam 
fourteen months old on the 20th day of .Sep~µi J.1 
ber, 1925; and your petitioner respectfully prays 
that your petitioner may be appointed guardian 
ad litem to defend said minor, Clare Peter John-
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son, Jr., against the said bill of complaint of the 
said Maurice J. Swetland and others. 

CLARE PETER JOHNSON, 
Residing at 302 \'Vest 86th Street, 

New York City, N. Y. 

10 Dated, October 20th, 1925. 

20 

Present 
CHARLES R. HARDIN. 

I, CLARE PETER JOHNSON, of the City, County 
and State of New York, do hereby declare and 
express my assent and willingness to accept the 
appointment of ·guardian ad litem above prayed 
for. 

CLARE PETER JOHNSON. 

Dated, October 20, 1925. 

Present 
CHARLES R. I-IARDIN. 

STATE OF N"EW JERSEY, ss. 

CLARE PETER JOHNSON, the petitioner named in 
30 the foregoing petition, having been duly sworn 

according to law, on his oath saith: That the 
above petition truly expresses the age of Clare 
Peter Johnson, Jr., in the said petition named, 
according to the best recollection and belief of this 
deponent. 

CLARE PETER JOHNSON. 

40 
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Sworn and subscribed before me a Notary Pub-
lic in and for the State of New Jersey, this 20th 
day of October, 1925. 

DANIEL B. SMITH, 
Notary Public of New Jersey. 

STATE -OF NEW JERSEY, ss. 

CHARLES R. HARDIN, of Newark, in the County 
of Essex, of lawful age, being duly sworn accord-
ing to law, on his oath saith that he was present 
and saw Clare Peter Johnson, the petitioner 
named in the foregoing petition, duly sign the 
same by subscribing his name thereto. And this 
deponent further saith that he was present and 
saw the said Clare Peter Johnson subscribe his 
name to the consent and agreement written at 
the foot of the above-written petition. 

CHARLES R. HARDIN. 

Sworn and subscribed before me a Notary Pub-
lic in and for the State of New Jersey, this 20th 
day of October, 1925. 

" DANIEL B. SMITH, 
Notary Public of New Jersey. 
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ORDER APPOINTING GUARDIAN AD LITEM 
FOR INFANT DEFENDANT. 

IN CHANCERY OF NEW JERSEY. 

Between 

MAURICE J. SwETLAND, et al., 
Complainants, 

and 

HATTIE SWETLAND, et al., 
Defendants. 

Order 
Appointing 
Guardian Ad 
Litem for 
Infant 
Defendant. 

Upon reading the petition filed in this cause 
by the defendant, Clare Peter Johnson, setting 

20 forth that the said Clare Peter Johnson is the 
father of Clare Peter Johnson, Jr., one of the 
defendants in this -cause, and that his said child 
is a minor under the age of fourteen years, and 
praying that the said Clare Peter Johnson may 
be appointed guardian ad litem of the said minor; 
and upon reading the written assent of the said 
Clare Peter Johnson to said appointment, and 
the affidavit of the said 1 
and the affidavit of said Clare Peter Johnson, the 

30 petitioner, father of said infant, verifying the 
age of said infant: 

40 

IT Is ORDERED, this 20th day of October, 1925, 
that the said Clare Peter Johnson be appointed 
guardian ad litern of the said Clare Peter John-
son, Jr., by whom said infant may appear and 
answer, and defend this suit. 
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ORDER APPOINTING GUARDIAN. 

IN CHANCERY OF NEW JERSEY. 

Between 

l\lf AURICE J. SWETLAND, et al .. 
Complainants, 

and 

HATTIE SWETLAND, et al., 
Defendants. 

On Bill, &c. 
Order 
Appointing 
Guardian. 

This matter being opened to the Court by Ira 
C. :Moore, Jr., of counsel with the complainants, 
and it appearing to the Court that Velma I. 
Stevens, Frederic C. Stevens, Jr., Henry M. 
Swetland, Florence A. Swetland and Carolyn G. 
Swetland, five of the defendants in the above-
stated cause, were by an order of this Court 
made on the 2nd day of September last past, 
directed to appear, plead, answer or demur to the 
complainants' bill on or before the 4th day of 
November then next; that they are infants under 
the age of twenty-one years, and have neglected 
to apply for the appointment of a guardian to 
defend this suit. And it further appearing by 
affidavit that they still reside out of this state, 
and have no father, mother or guardian in this 
state to whom notice of this application can 
be given; IT Is THEREUPON, on this 8th day of 
December, 1925, on motion of Whiting & Moore, 
of counsel with the complainants, 

ORDERED, that Thomas Barber, Clerk of this 
court, be assigned and appointed their guardian, 
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by whom they may appear and answer and de-
f end this suit. 

Respectfully advised, 

BAYARD STOCKTON, 
A. M. 

E. R. WALKER, 
0. 

41 
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INFANTS' ANSWER. 

Filed December 8, 1925. 

IN CHANCERY OF NEW JERSEY. 

Between 

1\1:AuRrcE J. SWETLAND, et aZ., 
Complainants, 

and 

HATTIE SwETLAND, et al., 
Defendants. 

On Bill, &c. 

. Infant's 
Answer. 

The answer of Velma I. Stevens, Frederic C. 
Stevens, Jr., Henry M. Swetland, Florence A. 
Swetland and Carolyn G. Swetland, infant de- 20 
fendants, by THOMAS BARBER, Clerk, guardian ad 
litem. These defendants, answering by their said 
guardian say that they are strange:i;s to all and 
singular the matters and things in the said bill 
of complaint contained, otherwise than that 
these defendants are informed that they have 
some interest therein; and these defendants, be-
ing infants of tender yea.rs, submit themselves to 
the judgment of this honorable Court, and pray 
that their interest may be protected and saved 30 
to them. 

A true copy. 

THOMAS BARBER, 
Clerk. 

THOl\lIAS BARBER, 
Clerk. 

Guardian ad lite1n. 

40 
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ORDER APPOINTING GUARDIAN. 

IN CHANCERY OF NEW JERSEY. 

Between 

MAURICE J. SwETLAND, et al., 
Complainants, 

and 

HATTIE SWETLAND, et al., 
Defendants. 

On Bill, &c. 

Order 
Appointing 
Guardia .n. 

This matter being opened to the Court by Ira 
C. Moore, Jr., of counsel with the complainants, 
and it appearing that the defendants, Ruth 

2 0 Dorothy Kane, Elizabeth Adele Kane and John 
Swetland Kane, infants under the age of twen-
ty-one years, have been served with process 
to appear and answer the complainants' bill, and 
that they have neglected to apply for the ap-
pointment of a guardian to defend this suit; and 
it appearing by affidavit that said defendants are 
infants under the age of fourteen years and that 
due notice of this application has been given 
to Maurice J. Kane, the father of said infants; 
IT Is on this 8th day of December, 1925, on mo-

30 tion 'of Whiting & Moore, of counsel with the 
complainants, 

ORDERED, that Thomas Barber, Clerk of this 
court, be .assigned and appointed their guardian, 
by whom they may appear and answer, and de-
fend this suit. 

Respectfully advised, 
BAYARD STOCKTON, 

40 A. M. 

E. R. W ALI(ER, 
C. 
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INFANTS' ANSWER. 

Filed December 8, 1925. 

IN CHANCERY OF NEW JERSEY. 

Between 

:MAURICE J. SWETLAND, et al., 
Complainants, 

and 

HATTIE SWETLAND, et al., 
Defendants. 

On Bill, &c. 

Infa .nts' 
Answer. 

10 

The answer of Ruth Dorothy I(ane, Elizabeth 
Adele I{ane and John Swetland Kane, infant 
defendants, by THOMAS BARBER, Clerk, guardian 20 
ad litem,. These defendants, answering by their 
said guardian say that they are strangers to all 
and singular the matters and things in the said 
bill of complaint contained, otherwise than that 
these defendants are informed that they have 
some interest therein; and these defendants, 
being infants of tender years, submit themselves 
to the judgment of this honorable Court, and 
pray that their interest may be protected and 
saved to them. 30 

A true copy. 

THOMAS BARBER, 
Clerk. 

THOl\!IAS BARBER, 
Clerk. 

Guardian ad litem. 

40 
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ANSWER. 

IN CHANCERY OF NEW JERSEY. 

Between 

1\1:AuRICE J. SWETLAND, et al., 
Complainants, 

and 

HATTIE SWETLAND, et al., 
Defendants. 

Answer. 

To the Honorable Edwin ·Robert Walker, Chan-
cellor of the State of New Jersey: 

The answer of Dorothy A. Johnson, and Clare 
20 Peter Johnson, Jr., an infant under the age 

of fourteen years, by Clare Peter Johnson, his 
guardian ad litem, both of the city, county and 
state of New York, to the bill of complaint of 
Maurice J. Swetland, and others, executors and 
trustees under the last will and testament of 
Horace M. Swetland, deceased; the said Dorothy 
A. Johnson being a daughter of the testator, and 
the said Clare Peter Johnson, Jr., being her son, 

30 
answering respectfully, say that: 

1. Paragraphs 1 to 5, inclusive, are admitted. 

2. Paragraph8 6, except subdivision '' b,'' is 
admitted. 

Defendants admit that part of subdivision "b" 
which alleges that the said I-Iorace M. Swetland 
in his lifetime was a man of wealth; that he 
and his wife resided in Montclair, New Jersey; 
that he maintained a number of automobiles and 
kept a number of servants; that in order to main-

40 tain said home properly it is necessary to em-
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ploy a number of servants, including a chauffeur; 
that Clara A. Swetland, the widow, is given, by 
the will, the use of the Montclair residence; and 
that she is upwards of sixty-four years of age. 

Defendants admit that said Clara A. Swetland 
during the lifetime of her husband, Horace M. 
Swetland, lived in comfort, but deny that she 
lived in luxury, and deny that they lived on a 
scale in keeping with his income. 

Defendants deny that said Clara A. Swetland, 
during the lifetime of her husband, was accus-
tomed to travel i'n this country and Europe, but 
allege that she did travel some in this country, 
and had been to Europe only twice. When trav-
eling for any but brief periods the house was 
closed, and the servants, except the gardener, 
were dismissed. 

Clara A. Swetland has a small separate income 
from securities given to her by the testator dur-
ing his lifetin1e. 

Defendants admit that the death of her hus-
band was a shock to Clara A. Swetland, but deny 
its effects on her health alleged in said para-
graph. They deny that she was in a sanitariu111 
when the bill ,Yas filed, but allege that she was 
in a sanitariun1, but for a brief period only, at 
an earlier ti1ne subsequent to the testator's 
death; and allege that during a period of years 
preceding the n1aking of the will, and pr eceding 
the testator's death! . she frequently vvent to 
sanitaria for rest, recuperation or treatn1ent. 
Defendants allege t~at Clara A. Swetland 's 
health is not now, and has not been, during the 
period since the testator's death, impaired to a 
gr eater extent than it viras at the tin1e the will 
Vi1 as made, the time of the testator's death, and 
during a period of years preceding his death. 

10 

20 

30 

-10 



10 

20 

30 

40 

46 

Answer of Defendants, Dorothy A. Johnson, et al. 

All other allegations of said subdivision '' b'' 
are denied. 

Defendants allege that they are desirous of 
having the said Clara A. Swetland comfortably 
maintained and supported, and are willing at any 
time to enter into an agreement, with the other 
beneficiaries under the will, to contribute to 
her comfortable support out of any income dis -
tributed to these defendants from the estate of 
Horace M. Swetland. 

3. Paragraph 7 is admitted, except that de-
fendants deny that the residence facing '' After -
glow vVay'' and grounds attached thereto were 
a part of the testator's dwelling house and 
grounds attached thereto, and deny that said 
residence is upon said premises. 

Defendants say that the testator's widow, 
Clara A. Swetland, is given a life estate in the 
dwelling house of the testator, and grounds at-
tached thereto; and that as life tenant she has 
the right either to occupy said premises or to 
rent them and receive the rents for her own use 
and benefit; or, if the property is sold by the 
trustees with her consent, she is entitled to the 
income from the proceeds of such sale. 

4. Answering paragraph 8, defendants admit 
that said buildings are constructed of stone and 
stucco. Defendants deny that from time to time 
said buildings become in need of extensive and 
expensive repairs; and deny that the grounds are 
large and the annual expense of keeping them in 
proper condition is considerable. 

Defendants are in doubt as to the extent of 
the authority of the trustees, under the will of 
I-Iorace M. Swetland, to make and pay for re-
pairs and improvements upon said property if 
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said repairs and in1proven1ents become necessary 
for the proper maintenance and protection of said 
property; and are in doubt as to whether the ex-
pense thereof should be charged to the income 
payable to the said Clara A. Swetland, or 
whether the same may be paid from the surplus 
income of the estate of said Horace ]VI. Swet-
land. 

Defendants have no knowledge or information 
sufficient to form a belief as to whether the re-
pairs or improvements which have been made 
by the executors and trustees were necessary 
to protect said property or to put the house 
in proper condition. 

Defendants are in doubt as to whether the 
expense of the repairs or improvements which 
have been made by the executors and trustees 
may be charged to the surplus income of the 
estate. 

5. Paragraph 9 is admitted. Defendants say 
that the surplus income should be distributed at 
stated intervals to the daughters and son of the 
testator, to wit, Mrs. Velma I. Stevens, Mrs. 
Ruth D. I{ane, Mrs. Dorothy A. Johnson, and 
Maurice J. Swetland, as in intestacy, except the 
income from the New York real estate which 
should be distributed to the said three daughters 
only, under the New York statutes: Laws of 
New York, 1909, Chapter 52. An Act relating 
to real property, constituting chapter fifty of 
the consolidated laws. (The New York Real 
Property Law, Consolidated Laws of New York, 
Chap. 50, Art. 3, Sec. 61; Consolidated Laws· of 
New York, Vol. 4, page 3583) ; and Laws of New 
York, 1916, Chap. 364. An Act to ame11d the 
real property law, in relation to the disposition 
of undisposed profits. Section 1.; true copies of 
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which statutes are hereunto attached and made 
a part hereof, and marked '' Schedule A'' and 
'' Schedule B.'' 

6. Answering paragraph 10 of the bill of com-
plaint, defendants admit that the will of Horace 
M. Swetland contains the provisions quoted in 
said paragraph. 

Defendants deny that the Trust Agreements 
were found with said will after the death of said 
Horace l\L Swetland, as set forth in subdivision 
''a'' of said paragraph of the bill of complaint. 
Defendants have not sufficient information on 
which to form a belief as to the existence of said 
Trust Agreements, or as to whether, if they 
exist said "Exhibit B" and "Exhibit C" are ' true copies of said Trust Agreements. 

Defendants allege that said Trust Agreement 
is not part of the will of Horace M. Swetland. 

Defendants say: (1) that said Trust Agree-
ment being no part of the will, neither Maurice 
J. Swetland, trustee, nor Maurice J. Swetland, 
individually, nor the beneficiaries under said 
'rrust Agreement, have any rights under the will; 
(2) that the complainants have no duties, under 
the provisions of the will, to Maurice J. Swet-
land, Trustee, or to the beneficiaries under said 
'l1rust Agreement; (3) that neither the rights of 
1.'Iaurice J. Swetland, trustee, nor the rights of 
}V[aurice J. Swetland, individually, nor the rights 
of the beneficiaries, under said Trust Agreement, 
can be declared in this suit to construe, and to 
declare the rights of the beneficiaries under, 
and to obtain the Court's advice and direction as 
to the duties of the executors and trustees un-
der, this will; ( 4) that the provisions of the will 
set forth in said paragraph 10 of the bill of com-
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plaint, in so far as they contain a direction to 
distribute part of the estate of the testator to 
Maurice J. Swetland, as trustee, or his successor 
trustee, under the Trust Agreement referred to 
in said provisions, are void; ( 5) that as to that 
part of the estate of the testator to which said 
provisions relate, the testator died intestate; ( 6) 
and that that part of the estate of the testator 
should be distributed to the three daughters and 
the son of the testator, to wit, Mrs. Velma I. 
Stevens, Mrs. Ruth D. I{ane, Mrs. Dorothy A. 
Johnson, and Mr. Maurice J. Swetland. De-
fendants say that this Court should so decree. 

One part of the language of the will quoted 
in paragraph 10 of the bill of complaint, pro-
vides for a gift over, in certain events, i.e., the 
death of a daughter leaving no issue surviving 
the testator. The language is: 

'' ... ; in the event that any of my said daugh-
ters shall have -predeceased me or my wife, 
Clara A. Swetland, leaving no lawful issue her 
or me surviving, the share such child of mine 
would have received under the provisions hereof 
shall be equally distributed among my surviving 
daughters or their issue, as herein provided,'' 
etc. 

Defendants allege that lawful issue of all of 
testator's daughters survived the testator; and 
say that, therefore, the gift over can never take 
effect. 

7. Answering paragraph 11 of the bill of com-
plaint, defendants admit that the language quoted 
in said paragraph is used in the part of the 
will quoted in paragraph 10 of the bill of com-
plaint. 

Defendants further say that said language 
needs no construction, that it is not ambiguous, 
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but simply incomplete, and of no legal effect, 
and that the deficiency cannot be supplied from 
sources outside of the will. 

Defendants reallege paragraph 6 of this an-
swer, except the allegations relating to the gift 
over. 

8. Answering paragraph 12, defendants admit 
that the will contains the provision quoted in 
said paragraph of the bill of complaint. 

Defendants allege that this provision can have 
but one meaning, and that that is the literal 
meaning, which is also the ordinary, everyday 
meaning, plainly expressed, that the investment 
and reinvestment of trust funds must be "with 
regard to the question whether such investments 
or reinvestments so made by them are of a char-

20 acter permitted by law to fiduciaries." 

30 

PITNEY, HARDIN & SKINNER, 
Solicitors for Defendants. 

ALFRED F. SKINNER, 

CLARE p. JOHNSON' 

(Of the New York Bar.) 
Of Counsel with Defendants. 

"SCHEDULE A" 

Laws of New York, 1909, Chap. 52. An Act 
relating to real property, constituting chapter 
fifty of the consolidated laws. Consolidated La-,~s 
of New York, Chap. 50, Art. 3, Sec. 61 ( Consoli-
dated Laws of New York, Vol. 4, page 3583). 

Sec. 61. Accumulations. All directions for 
the accumulation of the rents and profits of real 
property, except such as are allowed by statute, 

4 0 are void. An accumulation of rents and profits 
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of real property, for the benefit of one or more 
persons may be directed by any will or deed 
sufficient to pass real property, as follows: 

1. If such accumulation be directed to com-
mence on the creation of the estate out of which 
the rents and profits are to arise, it must be made 
for the benefit of one or more minors then in 
being, and terminate at or before the expiration 
of their minority. 

2. If such accumulation be directed to com-
mence at any time subsequent to the creation of 
the estate out of which the rents and profits 
ar e to arise, it must commence within the time 
permitted, by the provisions of this article, for 
the vesting of future estates, and during the 
minority of the deneficiaries, and shall terminate 

]0 

at or before the expiration of such minority. 2 0 

3. If in either case, hereinbefore provided for, 
such direction be for a longer term than during 
the minority of the beneficiaries, it shall be void 
only as to the time beyond such minority .... 

"SCHEDULE B" 

Laws of New York, 1916, Chap. 364. An Act 
30 to amend the real property law, in relation to 

the disposition of undisposed profits. 
Section 1. Section sixty-three of chapter fifty-

two of the laws of 1909, entitled '' An Act relat-
ing to real property, constituting chapter fifty 
of the consolidated laws,'' is hereby amended to 
read as follows: 

Section 63. U ndisposed profits. When, in 
consequence of a valid limitation of an expectant 
estate, there is a suspension of the power of 

40 
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a_lienation, or of the ownership, during the con-
tinuance of which the rents and profits are un-
disposed of, and no valid direction for their 
accumulation is give.n, such rents and profits 
shall belong to the persons presumptively entitled 
to the next eventual estate. But any and all 
persons who legally shall have begun heretofore 
or shall begin hereafter, to receive any such un~ 
disposed of rents and profits or any part thereof 
by virtue of this section or otherwise, shall con-
tinue to receive and enjoy the same notwith-
standing the birth thereafter of a child or chil-
dren to any person or persons receiving all or 
any part of such rents and profits. 

Section 2. This act shall take effect imme-
diately. 

We consent to the filing of the within answer 
as of due time. 

WHITING & :MOORE 
' Per F. JEFFREYS. 

0 
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ANSWER. 

IN CHANCERY OF NEW JERSEY. 

Between 

MAURICE J. SWETLAND, et al., 
Complainants, 

and 

HATTIE SwETLAND, et al., 
Defendants. 

On Bill, &c. 

The defendants, HATTIE SWETLAND, CLARA A. 
SWETLAND, VELMA I. STEVENS, RuTH D. KANE, 
GRACE E. SWETLAND, and MAURICE J. SWETLAND, 
individually and as trustee under trust agree-
ment dated July 14, 1917, answering the bill of 
complaint, say: 

1. They admit a.II of the allegations of the 
bill of complaint herein, and join in the prayer 
for relief as therein stated. 

2. Answering paragraph 4 of the bill of com-
plaint, they aver that, by a proper construction 

10 

20 

of the Last Will and Testament of Horace M. 
Swetland, deceased, his executors, in their discre- 30 tion, may carry the bond executed by Horace M. 
Swetland in his lifetime to the Union Dime Sav-
ings Bank, dated February 5, 1909, and may per-
mit the same or any part thereof to remain un-
paid. 

3. Answering paragraph 5 of the bill of com-
plaint, they aver that, by a proper construction 
of the Last Will and Testament of Hora~(! :l\L 
Svvetland, deceased, the Federal Estate r:rax and 
such other transfer inheritance or succession 4 0 
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taxes as may be due upon the devises and be-
quests made by the testator in his said will, 
should be paid by the executors from the corpus 
of the estate. 

4. Answering paragraph 6 of the bill of com-
plaint, they aver that by a proper construction 

lO of testator's said will, the Trustees thereunder 
are given the sole and absolute and uncontrolled 
discretion to determine if and when any misf or-
tune should befall testator's widow, Clara A. 
Swetland, whereby it should become necessary to 
provide a sum in excess of $15,000 per year for 
her competent and comfortable support and 
maintenance, and, having thus found the exist-
ence of such misfortune, then to determine and 
pay to her such sums in excess of $15,000 per 

20 year as they in the exercise of their absolute dis-
cretion may consider necessary or advisable to 
provide for her competent and comfortable Rup-
port and maintenance. 

30 

40 

5. They further aver that since the death of 
Horace M. Swetland, the defendant, Clara A. 
Swetland, has become in such impaired health 
that she has been required to spend much of 111:~r 
time in sanitariums, in charge of skilled medical 
attendants, entailing a very large expense, and 
that her health is still impaired and she will re-
quire medical attendance and the care of nun,es 
for some time to come, and that, by reason 
thereof, a misfortune has befallen her in accord-
ance with the true intent and meaning of the 
testator's will. In view of such misfortune, the 
sum of $15,000 per year directed by paragraph 
2 of said will to be paid to the defendant, Clara 
A. Swetland, annually for life, is wholly inade-
quate to maintain the said defendant in even 
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approximately that degree of comfort and well-
being to which she was accustomed prior to the 
death of her said husband, and that even if she 
would forego her right to occupy the home situ-
ated in the Township of Verona, Town of Mont-
clair, County of Essex, State of New Jersey, and 
live on a much more modest scale, said defendant 
would require at least $30,000 per year in addi-
tion to whatever may be required for rent and 
the physical upkeep of a house. 

6. Answering paragraph 7 of the bill of com-
plaint, the defendants aver that by a proper con-
str uction of the testator's said will, the defend-
ant, Clara A. Swetland, is given the use of and 
the right to occupy the entire premises including 
all of the buildings thereon, described in para-
graph 7 of the bill of complaint, together with 
all of the pers cnal property and equipment found 
thereon at the time of the testator's death, for 
and during the term of her life, and should said 
premises be sold by the executors and/or trustees 
with the consent of the defendant, Clara A. Swet-
land, then upon such sale she is entitled to the 
income on the proceeds of said sale, during the 
term of her life, in addition to the other provi-
sions made for her under the will; and under the 
broad powers given to the executors and/or 
trustees under the will they may lawfully in 
their discretion invest a portion of the proceeds 
of said sale in a more modest residence for the 
use and occupancy of the defendant, Clara A. 
Swetland, in such place as she may choose. They 
further allege that in view of the fact that the 
said Clara A. Swetland 's children are all mar-
ried and have homes of their own, it is distasti.~fnl 
to her to occupy alone such an elaboratE) estate 
requiring the maintenance and supervision c,f a 
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large staff of servants. Under these circum-
stances, these defendants contend and request 
that inasmuch as defendant, Clara A. Swetland, 
has the right to the use and occupancy during 
her lifetime of the entire premises described in 
paragraph 7 of the bill of complaint that this 

10 provision of the will be construed so as to con-
firm the power in the trustees to sell all of the 
real estate mentioned in paragraph 7 of the bill 
of complaint and to invest the proceeds and pay 
the income therefrom to the defendant, Clara A. 
Swetland, according to the construction of the 
will herein contended for. 

20 

7. Answering paragraph 8 of the bill of com-
plaint, they aver that by a proper construction 
of testator's said will, the executors and/or 
trustees were and are authorized and empm:\Tered 
to make such repairs or improvements to and 
upon the buildings and premises described in 
paragraph 7 of the bill of complaint, and/or any 
part thereof as they in the exercise of their ab-
solute discretion may consider proper and nec-
essary, and to charge the costs thereof to the 
income account. They aver that heretofore and 
since the testator's death, it became necessary 
to make extensive repairs to the :Main Residence 3 

O as alleged in the bill of complaint, and it is prob-
able that hereafter it will be necessary to make 
other repairs thereto and to the other buildings 
on said premises, and that the same have not 
been paid for by the defendant, Clara A. Swet-
land, for the reason that her income was and is 
insufficient to enable her so to do. 

8. Answering paragraph 9 of the bill of com-
plaint, they aver that by a proper construction 

4 0 of the said will, the surplus income of the estate 
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is undisposed of and that the testator died intes-
tate in respect thereto, and that same should be 
distributed to his next-of-kin according to the pro-
visions of the Statute of Distribution of the 
State of New Jersey, such distribution first to be 
made upon the final accounting of the executors, 
and thereafter annually by the trustees. They 
further aver that inasmuch as the said will, prop-
erly construed, does not direct the accumulation 
of any part of the income, no question as to the 
effect of the statutes of the State of New York 
hereinafter more particularly described, arises, 
but they say that even if the said will did direct 
the accumulation during the life of Clara A. 
Swetland of the surplus income, then the income 
from New York real estate only would, by vir-
tue of the follmving statutes of New York, Laws 
of New York, 1909, Chapter 52; An Act relating 
to real property, constituting chapter fifty of the 
consolidated laws. (The New York Real Property 
Law, Consolidated Laws of New York, Chap. 50, 
Art. 3, Sec. 61; Consolidated Laws of New York, 
Vol. 4, page 3583); and Laws of New York, 1916, 
Chap. 364. An Act to amend the real property 
law, in relation to the disposition of undisposed 
profits; Sec. 1; be devisable between the testa-
tor's three daughters, Velma I. Stevens, Ruth D. 
Kane, Dorothy A. Johnson and Maurice J. Swet-
land, as trustee or beneficiary as hereinafter set 
forth in paragraph 10 of this answer. 

9. Further answering paragraph 9 of the bill 
of complaint, they aver that, by a proper con-
struction of the said will and in accordance with 
the applicable rule of law, the ordinary expenses 
of administration by the complainants as execu-
tors are payable and should be paid out of the 
principal of the estate and that ordinary ex-
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penses of administration as trustees are payable 
and should be paid out of the income of this 
estate. 

10. Answering paragraphs 10 and 11 of the 
bill of complaint, these defendants allege that it 

1 o was the intention of the testator by his said 
will, to confirm the provisions he had previously 
made for his son, the defendant, Maurice J. 
Swetland, under the trust agreement of July 14, 
1917, and aver that, by the proper construction 
of the said will, the language used therein had 
so incorporated the said trust agreement by 
reference thereto as to make it a part of the 
said will, thereby saving the necessity of repeti-
tion of its provisions and that this intention of 
the testator so n1anifestly expressed should be 

20 carried into effect by the executors and/or 
trustees under the direction of this Court. These 
defendants also allege that the gift to the de-
fendant, Maurice J. S .. wetland, as trustee, in and 
by paragraph 3 of the said will is upon the same 
trusts as the trusts set forth in a certain trust 
agreement executed by the said :Maurice J. S·wet-
land, dated July 14, 1917, a true -copy of which 
is Exhibit B attached to the bill of complaint. 
These defendants also allege that, in the event 

30 that the said gift to the defendant, Maurice J. 
Swetland, should be held to be not upon the trusts 
aforesaid, then the said gift in and by paragraph 
3 of the said will is to Maurice J. Swetland 
beneficially and absolutely. 

11. Answering paragraph 12, these defend-
ants aver that, in and by a proper construction of 
the said Last Will and Testament, the complain-
ants, as trustees, are empowered, in their abso-

40 lute discretion, to invest and reinvest the prop-
erties which may come into their hands in such 

' 
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manner as they may deem most advisable, and 
without regard to the question whether such in-
vestments or reinvestments so made by them are 
of a character permitted by law to fiduciaries. 
In and by Ola use Third, A. 3, of the said Will, 
the testator provided: 

"In the event that any of my said <laugh- J 0 
ters shall predecease me or my wife, Clara 
A. Swetland, leaving lawful issue her and 
me surviving, then and in that event such 
issue shall take per stirpes and not per 
capita, the share its parent would have taken 
under this will had such parent survived me 
and my wife, Clara A. Swetland; in the 
event that any of my said daughters shall 
have predeceased me or my wife, Clara A. 
Swetland, leaving no lawful issue her or me 
surviving, the share such child of mine would 
have received under the provisions hereof 2 O 
shall be equally distributed among my sur-
viving dm.:.ghters or their issue, as herein 
provided, and Maurice J. Swetland, as Trus-
tee or his successor Trustee, under the Trust 
Agreement heretofore mentioned and created 
by me under date of July 14, 1917, for the 
purpose therein provided.'' 

These defendants say that properly construed, 
the gift over of the share of any of the testator's 
thre e said daughters can take effect and will take 
effect if any of them should predecease her 30 
mother, Clara A. Swetland, and if the issue of 
such daughter so dying should not survive the 
said Clara A. Swetland. 

WHEREFORE these defendants join in the prayer 
for relief stated in the bill of complaint. 

l\!IcCARTER & ENGLISH, 
Solicitors of said Defendants. 

ARNOLD L. DA VIS, 
( Of the New York Bar) Of Counsel. 40 
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By agreement of the parties, the following 
statement is printed in the record: 

Maurice J. Swetland, one of the executors, is a 
son of the testator and the father of the defend-
ants, Henry M. Swetland, Florence A. Swetland 
and Carolyn G. Swetland. 

10 ]-,rederic C. Stevens, one of the executors is a . ' son-in-law of the testator, being the husband of 
his daughter, Velma I. Stevens, and is the father 
of the infant defendants, Frederic C. Stevens, 
.Tr., and Velma I. Stevens. 

Maurice J. I{ane, one of the executors, is a 
son-in-law of the testator, being the husband of 
his daughter, Ruth D. Kane, and is the father of 
the infant defendants, Ruth Dorothv Kane 
Elizabeth Adele Kane and John Swetla~d Kane: 

20 Dorothy A. Johnson is the youngest daughter 

30 

40 

of the testator and the mother of the defendants 
- ' ]jdith Patricia '-T ohnson, an infant daughter, and 
Clare Peter Johnson, Jr., an infant son, the 
daughter, Dorothy A. Johnson, and her two in-
fant children being parties defendant and the 
appellants herein. 
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ERNEST M. COREY, sworn for complainants. 

Direct exaniina ,,tion by Mr. Whiting. 

Q Where do you reside? A 146 Beach ave-
nue, Flatbush, Long Island. 

Q You knew the testator, Mr. Horace 1\1. 10 
Swetland? A I did. 

Q About how long? A Since 1895. 
Q Won't you state generally what your rela-

tions with him were from that time on? A Mr. 
Swetland lived in Fredonia, New York-my pre-
vious home; we first engaged in business in Fre-
donia in 1900, when we organized the Citizens 
Trust Company of Fredonia, New York, Mr. 
Swetland taking the presidency, and myself 
cashier. Mr. Swetland was also publishing pa- 20 
pers in New York-industrial papers, and he 
formed the Class Journal Company, and in 1905 
I came to New York as treasurer of the com-
pany and was intimately associated with Mr. 
Swetland up to the time of his death. 

Q Did you meet him in a domestic way; had 
you relations with his family? A I had; I knew 
all of his family when they lived in Fredonia. 
His family consisted at that time of himself his 

.f ' w1 e Clara, his son Morris J., or Jack, as vve 30 
knew him; his daughter Velma his dauo·hter 
Fl · ' n 
-
1 ossie, his daughter Ruth and Dorothy. His 

daughter Flossie was drowned in Lake Erie in 
about 1900. 

Q So that he had how many children surviv-
ing him? A I-le had four children survivino· 
l • b nm. 

Q And those are the ones you have named 0? 
A Yes. 

40 
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Q Did you ever visit the testator or his fam-
ily in the ~1ontclair residence? A I have on 
many occasions. 

Q Will you describe it generally? A }1fr. 
Swetland, I should say about fifteen years ago, 
purchased a very beautiful home in Upper Mont-
clair; I think the property consisted of about 
four acres, which has been described here. Mrs. 
Corey and myself have visited in the home, and 
myself and wife have visited with the daughters, 
so that I know his domestic affairs as well as a 
good many of his business affairs. 

Q vVere you familiar with the social interests 
of JVlr. Swetland, his club life 1 A Mr. Swetland 
was a member of a number of clubs at the time 
of his death; he was a member of the Union 
League Company of New York, the Engineers 
Club of New York, the Society of Automotive 
Engineers, the Engineers Country Club, the 
Montclair Golf Club, the U. P. C. Golf Club, and 
1 think several other minor organizations. ~1r. 
Swetland was an enthusiastic automobilist as 
well as a publisher of automobile papers. 

Q Do you know how many automobiles he 
kept; are you familiar with that? A I know of 
at least three that he has had at one time. I 

30 know he provided Mrs. Swetland with a limousine 
and a chauffeur. I think he had a car to take him 
to the train, and then he had his personal run-
about. He was very fond of driving. 

40 

Q In the opening of counsel in this case ref-
erence has been made to a trust agreement in 
connection with the bequest to the son Jack, 
Morris J.; have you seen the original of that 
trust agreement1 A I have. 

Q Is it here in court 1 A It is. 
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Q Were you present when the will was read 1 
A I was. 

The Court: That trust agreement is Ex-
hibit C attached to the bill of complaint 1 

Mr. vVhiting: Exhibit B, on page 21. 
• * * * 

Q I want to prove figures as to the estate; 
what is the inventory value of the New York 
estate? A The gross inventory value is $585,-
875, against which there was a mortgage of 
$211,575, leaving a net inventory of $374,300. 
rrhe mortgage has now been reduced to $200,000. 

Q vVhat does this property consist of1 A 
Of a hotel on 47th street, New York City, known 
as the Hotel Manhattan. 

Q What is the approximate net income of the 
New York estate1 A Since the death of Mr. 
Swetland up to the present time? 

Q Yes. A The net income is $54,037.95. 
rrhat is from June 15, 1924, to April 30, 1926. 

Q vVhat is the inventory value of the remain-
der of the estate? A $1,130,745.31. 

Q And the net income since the date of death? 
A The net income is $55,392.96. 

The Court: That is during the same pe-
riod? 

l 1he ,Vitness ·= Yes, sir. 
The Court: Counsel has asked for the 

gross income; I see no reason why he should 
not have it. 

The Witness: The gross income is $119,-
593.53-no, that is the New Jersey estate; the 
gross income of the New York estate, $84,-
719.56. 
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LESLIE JAMES MONTGOMERY, sworn for 
complainants. 

Direct examination by Mr. Whiting. 

Q ,iVhere do you live? A 135 vVest 47th 
street, New York City. 

Q You were in the employ of the testator, 
Mr. Horace M. Swetland? A I was. 

Q In what capacity? A As secretary, as-
sistant. 

Q How many years prior to his death? A 
From February, 1911, until October, 1923. 

* * * * 
Q You were a witness to Mr. S·wetland 's will, 

were you not? A I was. 
Q Do you recall the matter of the preparation 

of that will? A I do, sir. 
Q Had you any part in it physically? A I 

had all to do with it. 
Q You did the typewriting? A I did the 

typewriting. 
Q ,Von 't you just tell us how it ·was con-

8tructed; who did it? 

Mr. Johnson: I object. 
The Court: Just the manner in which it 

30 was drawn. 
The Witness: You want to know the phys-

ical production of the will? 
The Court: Just the manner of the physi-

cal production of the will. 

A Mr. Swetland had a previous will, which he 
took out on many occasions ; he excerpted from 
that will, dictated, interlined, marked out, dic-
tated, wrote himself from that will, in the prep-

40 aration, sir, of his present will-of a will. 

65 
Excerpts from Testimony, Leslie J1

• Montgomery. 

The Court: Did you say ''excerpted'' or 
' 'excepted' ' 1 

The Witness : Excerpted. 

Q Was there more than one draft made in 
this process 1 A I suppose there were parts of 
it I wrote fifty times. 

Q What became of these papers that you say 
were marked on and redrafted and excerpted? 
A I incorporated those in a complete connected 
story of his will; either he or I tore the parts 
copied from into shreds, so small that it would 
he impossible to put them together. 

Q How about that old will you spoke of 1 A 
I do not know what became of the old will; I 
don't know anything about that. 

Q Do you recall the Publisher Security Com-
pany? A I do. 

Q Do you know yourself about the dispostion 
of the stock in that company1 A I do, sir. 

Mr. Johnson: I object; it is irrelevant, 
immaterial and incompetent. 

Mr. ,Vhiting: My purpose in producing 
this testimony is to show, in conformance 
with my opening, that there was a substantial 
division of property by the testator in his 
lif etin1e to the · children. 

Mr. Johnson: That is immaterial. How 
would that explain the construction of this 
·will 1 That simply meant that the testator 
made this will cognizant of those things. 

Mr. Whiting: My thought was that it 
·would have a bearing on the Court's mind 
as to features of the will. According to the 
will all of the income is devoted to these 
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annuities to the widow and no provision is 
made for its disposition in the meantime. 

The Court: I presume the real objection 
is that he doesn't want this witness to state 
the definite disposition of any property. 
What you want is to show that there was 
some outside provision or some prev10us 
provision made for the children. Do you 
dispute that f 

Mr. Johnson: No. 
The Court: It does not affect the will 

very much as I can see, either way; the 
statement which Mr. Whiting made was that 
there had been some provision made for the 
children previous to the making of the will. 

Mr. Johnson: We admit that, and there 
is no objection to that. 

The Court : I understand the admission 
is that there was some provision made for 
the children by the testator prior to the 
making of this will and prior to his death; 
what it was I don't know, and I don't care; 
I don't think it is material. 

Mr. Whiting: This is an opportunity to 
show that it was substantial. 

The Court : When I said '' some provi-
sion,'' I mean a substantial provision. 

Mr. "\Vhiting: I would like to say that it 
is substantial. 

The Court: That is not disputed. 
Mr. Johnson: That there was a separate 

company called the Publishers Security 
Company, and some or all of the assets of 
this had come from the testator, and the 
stock of which was distributed among hiB 
children only, and that the testator took an 
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obligation from the company, which, we be-
lieve, from recollection, to have been about 
$200,000. 

Mr. Whiting: I ask you if you will admit, 
Mr. Johnson, that there was approximately 
a value of $200,000 worth to each of the chil -
dren f 

Mr. Johnson: That would be a matter of 
appraisal; I don't think that is necessary. 

The Court: You go on, Mr. vVhiting, and 
prove it. 

Q Do you know anything about the income of 
the Publishers Security Company f 

The Court : Your original question was 
whether there had been some provision madQ 
by the testator for the children prior to the 
making of this will. You may repeat that 
question. Mr . .Johnson hasn't made any ad-
mission which is clear to my mind. 

~1:r. Johnson: vVe admit that the value of 
the assets of that corporation are large, and 
aside from that obligation, that debt to the 
testator, between seven hundred and eight 
hundred thousand, I should say, that there 
was this substantial provision made. 

The Court: The admission is that there 
was a substantial provision made for each 
of the children prior to the death of the tes-
tator and prior to the making of this will, 
and out of assets which are not disposed of 
by the will ; is that correct. 

Mr. Johnson: Yes; put it in the record · 
that way. 

~1:r. Elkins: And the income from that 
amounts to practically $12,000 a year to each 
of the children. 
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The Court: I a,m not interested in that. 
The admission is that it is substantial. 

Mr. Whiting: I want to show that the 
portion that went to Jack went to him in 
trust under the trust agreement. I ask the 
witness if that is not the fact. 

Mr. Johnson: We object to that. 
Mr. Whiting: I withdraw it. The trust 

agreement isn't in yet. 

RECESS. 

Q I show you a paper, Mr. Montgomery, pur-
porting to have been executed on the 14th day of 

20 July, 19'17, by Morris J. Swetland, witness, L .. J. 
Montgomery, and I point to the signature of the 
witness and ask you if you recognize that signa-
ture? 

Mr. Johnson: We object. That is the 
trust agreement, is it not? 

The Court: The question that he is asked 
is not objectionable. 

30 A Yes, sir; that is my signature. 
Q And I now point to the signature, "Morris 

J. Swetland," and ask you if you recognize that ? 
A I do; that is Morris J. Swetland 's, whom I 
know well. 

Q Did you see him sign that paper? A I did. 
Q And you signed it as witness? A I did 

sign it as witness. 
Q Will you examine the paper and say if you 

recognize it? A You don't want me to read it? 
Q I want to be sure whether or not you know 

40 that paper. A I recognize the document, sir. 
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Q It purports to have been executed on the 
14th day of July, 1917; do you recall that? A 
I do, sir. 

Q Where was the transaction of the execu-- . . .. . ' 

tion of this pa per? A In the office of I-I. l\!L 
Swetland, at 239 West 39th street, New York 
City._ 

Q Do you know what became of it after its 
execution; where it was kept? A It was kept 
in the possession of I-I. M. Swetland, in his ·pri-
vate safe, to the best of my recollection. 

Q You had access to that safe? A I did, sir. 
Q I think you testified this morning that you 

were working with Mr. Swetland in the prepara-
tion of the will which is proved in this case? A 
I was, sir. 

Q Do you recall reference to a trust agree-
ment? A I do. 

Mr. Wh.itin .g: ·. May this be marked for 
identification? 

(Marked Exhibit C: .4 for. i~E)ntification.) 
; J • 

Q Do you know yourself whether or not the 
Exhibit C. 4 for identification, which you say 
you witnessed, is the trust agreement referred to 
in the ·will? I ask you if you know it. 

:Mr. Johnson: I object to that. That is 
one of the questions to be determined in the 
case. 

Tne Court: I will admit that question; I 
am not admitting the document in evidence. 
\Ve will come to that presently, perhaps. 

A I do. 
. Q I understand your testimony is that this 
1s- A That is the document, sir. 
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Mr. Whiting: We submit this witness to 
cross examination. I may have a question 
I want to recall him for. 

( Cross examination reserved.) 

ERNEST M. COREY, recalled for further 

Direct examination by Mr. Whiting. 

Q Reference has been made to a trust agree -
ment referred to in the will of the testator; did 
you ever see the trust agreement of .July 14, 
1917? A I did. 

Q And where did you see it f A Reference 
was made to this trust agreement in the will. 

Mr. Johnson: I object to the witness tes-
tifying that the testator refers to this trust 
agreement in the will. 

The Witness : To a trust agreement. 
The Court: Strike that answer out; it is 

not responsive. The question was, did you 
ever see. the trust agreement of July 14, 
1917 f Answer that question 

The Witness: I did. 

(~ Where did you see it f A In my office, 
239 West 39th street, New York. 

Q I-Iad that office any relation to Mr. Swet-
land's affairs? A It had. 

Q State what it is. A It is the office of the 
Class Journal Company. 

Q And are you an officer there f A I was 
an officer of the company. 

Q I show you Exhibit C. 4 for identification, 
and ask you if that is the trust agreement to 

40 which you referred 1 A It is. 
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Q Where was it kept? A It was kept with 
the private papers of Mr. H. M. Swetland. 

Q In what 1 A In his safe, with other pri-
vate papers and bonds and securities. 

Q And you have produced it here in court at 
the request of counsel 1 A I have. . . 

. , 

Mr. Whiting: We offer the trust agree-
ment of July 14, 1917, in evidence. ·: 

Mr. Johnson: We object to the admi.ssion 
of the trust agreement. _ 

The Court: The offer and the objection 
are both on the record. I am myself uncer-
tain as to whether this ought to be admitted 

10 

or not. My inclination is that it is not ad-
missible, on the general theory-I don't 
mean that this particular paper is not ad- 20 
missible, hut I mean that the general rule is, 
that you cannot incorporate a separate and 
distinct document in a will. I will hold the 
matter, ho,vever, until you can both offer me 
some light on this subject; so neither of you 
will be injured by leaving the matter as it is 
now. In other words, it is a matter for the 
proof. 

Mr. Davis: Would your Honor follow the 
practice, admit the document subject to ex- 30 
ception, and then if you decide it is not ad-
missible, strike it out, so that our record 
will be complete 1 

The Court: It was not my intention to 
admit it now. 

Nir. Davis: Then it is not in the record, 
even though you decide to admit it 1 

The Court: What is in the record is the 
offer and objection and decision reserved on 
the offer . -1 o 
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1'1r. Davis: Then, upon your Honor rul-
ing, in case you should decide to admit it, it 
will receive an exhibit mark as in evidence? 

The Court: If you can incorporate it in 
the will, then it is material; if you cannot, it 
is immaterial. 

• * * * 

Q You are familiar with the homestead prop-
erty there, Mr. I(ane 1 A Yes. 

Q Did you ever examine the mansion house 
there with the idea of repairs in your mind 1 A 
Yes, I did. 

Q When was that 1 A Of course, I had no-
ticed several years, the gradual deterioration of 
the property in a number of places; I used to 
play billiards a great deal in the billiard room, 
and he often mentioned it was all crumbling 
a,\"ay, the studding in the 2x4's in the lower end 
of the walls, and the plaster had all broken away, 
and I had noticed a number of things like that, 
but nothing had been done, but shortly after N[r. 
Swetland 's death, :Mrs. Swetland came to me and 
just practically begged of us to put the house in 
a livable condition, as she expressed it, so I dis-
cussed that with the other executors, and we de-
cided to go ahead, and in the meantime I had 
examined the house very thoroughly; I had gone 
over it with 1\!Irs. Swetland and Mrs. I(ane, her 
daughter, and the gardner had called my atten-
tion to a number of things that were in very bad 
shape, so I went all over it, and after the execu-
tors decided to do something, we had a general 
contractor come up there and we went over it 
with him, and we decided to have the work done. 

Q I-lave you any memorandum with you 
showing just what was done 1 A Yes, I have; 

4 0 I submitted it. 
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Q Will you produce it? A I have a copy. 
Q One that you know yourself to be true at 

the time it was made? A Yes. 
Q Produce it if you have it. A I have a 

copy, a typewritten copy that I struck off. 

Mr. Whiting: Is there any objection to 
the use of the copy 1 

Mr. Johnson: I don't see any special 
harm, but it is not relevant except on the 
accounting. 

Mr. vVhiting: This will be evidence of the 
substantial expense which was required to 
keep up the house, and it will tend to show 
whether or not $15,000 a year is enough al-
lowed to the widow, who has to take care of 
the house ,vhile she lives there. It gives 
some light on the nature of repairs and cost 
of them and expense of them. I am not seek-
ing to justify that expense as a matter of 
accounting. That is probably premature, but 
it throws light on the expense thro,vn on the 
widow, if she had to maintain the house. 

The Court: I will receive it. 
Mr. Whiting: I will offer that statement 

in evidence. 
The Court : ~l1his is a typewritten copy of 

the statement. I-lave you made up a state-
ment of these expenditures 1 

The Witness: Yes, we have all the bills 
and everything here. 

The Court: I suppose the original state-
ment is the one which should go in, but if no 
objection is made to the copy, I will receive 
the copy. 

Mr. Johnson: I consent to the use of the 
copy. 
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The Witness: This is also a ·description 
of the property, which I thought that you 
might want; it is incorporated here, the first 
part of it, and then the repairs are in after. 

The Court: I don't think that is relevant. 
I will admit a statement of the expenditures. 

'' SWETLAND vs. s WETLAND. 

Amount Paid for Repairs to Montclair Ifome. 
1924 

Dec. 5 Walter D. Cole-Carpenter .. $ 
'' '' Cornelius Bush-Plumbing .. 
'' '' James B. McQuoid-Roofing. 
'' '' A. W. Edgar & Son-Paint-

126.18 
21.32 
52.20 

ing and Decorating . . . . . . 897.20 
" " Julius Muller-Mason . . . . . . 987.92 
1925 

Jan. 6 Julius Muller-Mason ...... 1,019.68 
" " A. W. Edgar & Son-Paint-

ing and Decorating ...... 1,565.63 
" " Walter D. Cole-Carpenter .. 354.28 

Feb. 21 A. \V. Edgar & Son-Paint-
ing and Decorating ...... 1,796.93 

' ' 24 Otto H. Eberle-Plumbing .. 148.33 
Mar. 11 Walter D. Cole-Carpenter .. 8.35 

" 11 A. W. Edgar & Son-Paint-
ing and Decorating . . . . . . 748.00 

1926 
Apr. 6 James B. McQuoid-Roofing. 127.26 

$7,853.28'' 

Mr. Whiting: I want to offer the bills. 
We offer the bills, and for your Honor's con-
venience, we will have them tabulated, but I 
ask that they be marked as one exhibit. 

( lVIarked Exhibit C. 5.) 
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Mr. Whiting: We will offer the other side 
a copy and they can examine the bills at 
their leisure. 

( Cross examination reserved.) 
* * * ,)(< 

LESLIE J. MONTGOMERY, heretofore sworn, 
recalled for 

Cross examination by Mr. Johnson. 

Q l\!lr. Montgomery, you testified, I believe, 
that you were present during at least some of the 
time when the testator was workino- on a will 1 
A I did. 

0 

Q Are you a stenographer1 A I am. 
. Q You tesiiJed, I believe, that he worked on 
it from time to time and you think that he-you 
say, "I suppose there were parts of it he wrote 
fifty times. '' Is that correct 1 A I did. 

Q Over how long a period of time would you 
say he worked upon it 1 A Intermittently for a 
number of months. 

Q \V ould there sometimes be long intermis-
sions between the times that he worked on it 1 
A There would . 

Q vVould you see it to the point to which he-
you were typewriting it as he turned over ma-
terial to you 1 A yes. 

Q How long would the intermissions be be-
~ween the different periods when he worked on 

10 

20 

30 

it, would you say 1 Give instances of, say, a 
reek or month, or ·whatever it might be. A Per-
_iaps for a week he would work very closely on 
it, and then possibly exigencies . would come up 
·whereby he would have to let it go for a period 4 O 
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of perhaps two weeks or three weeks or there-
abouts. 

Q It may be a month or two 1 A I wouldn't 
say that long. 

Q How would he compose it? Would he work 
on separate parts and bring them to you and 

10 have you typewrite those separate parts? A 
Yes. 

20 

Q By whom are you now employed 1 A 
United Publishers Corporation. 

Q How long have you been in their employ? 
A Previous to last November-

Q I mean the present period of employ:tnent. 
A November 1, 1925. 

Q vVhom did you interview; who gave you 
the position? A I didn't interview anybody. 

Q Whom did you first talk to about it - a po-
sition? A I didn't talk to anybody; they came 
to me. 

Q Who came? A Mr. I-I. J. Redfield, secre-
tary of the company. 

I wish to clarify that answer. I did not seek 
the employment; but ~Ir. Redfield, who is a great 
friend of mine, called me on the telephone and 
we had a little conversation, and the result of it 
was that I was offered the position. 

30 Q And what is your capacity there now? A 
Assistant to Mr. Redfield. 

Q Are you working with Mr. Redfield? A I 
also work for the president of the company. 

Q You were formerly employed by the testa-
tor, :Mr. Swetland? A I was not employed by 
him directly. 

Q vVere you employed by the United Pub-
lishers Corporation? A I was not; by the Class 
Journal Company. 

Q And as such I think you testified on your 
40 direct examination that you were secretary or 
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stenographer to :Mr. Swetland; is that correct 1 
A Yes. 

Q You left his employ~ent 1 A I did. 
Q ,Vere you discharged? A I was not. 
Q Did you apply to Mr. Swetland for re--

employment? Mr. Swetland has stated that you lO 
applied to him for re-employment and he refused 
to take you back; is that correct? A I did not; 
I applied by letter for his help to secure employ-
ment. 

Q But you did not apply for re-employment? 
A I did not. 

Q Are you working with Mr. Redfield in con-
nection with the United Publishers Corporation 1 
A United Publishers Corporation and the U. P. 
C. Realty Corporation. 

Q Is Mr. Stevens connected with the United 20 
Publishers Corporation? A Mr. Stevens is 
president of the Federal Printing Company. 

Q That is the printing unit, the printing plant 
of the United Publishers Corporation? A It is 
a subsidiary of the United Publishers Corpora-
tion. 

Q By which you are employed? A By which 
I am employed. 

:Mr. Whiting: May I ask if counsel de- 30 
sires to call :Mr. Montgomery again as his 
own witness or if you are through with him! 

Mr. Johnson: I think I would like to call 
him again, but I am not sure. I won't bring 
him over unnecessarily. 

Mr. Whiting: And the F\ame thing applies 
to the other witnesses who have thus far 
testified. Here they are and here we all are ; 
·why don't you finish up with them, and if 
you need to recall them later, let us know. 4 o 
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Mr. Johnson: I will decide that later, as 
the Master suggested. I think we better 
wait until we finish the cross examination 
and then decide that. 

* * * * 

LESLIE JAMES MONTGOMERY, recalled for 
further 

Cross examination by Mr. Johnson. 

Q Mr. Montgomery, did you typewrite the 
trust agreement of July 14, 19171 A I believe 
I did, sir. 

Q For Mr. Swetland 1 A Yes. 
20 Q Did you sign that as a witness 1 A I did. 

Q I believe you testified that after that time 
it was kept by Jyfr. Swetland in his safe with hi s 
otherpapers? A Yes. 

Q You testified, I believe, also, that you ha d 
access to the safe? A I did not have access to 
that particular vault in which those papers were . 
It was a vault within the safe. 

Q So far as you know, was that trust agree-
ment in the possession of the testator, and in hi s 

3 O safe, all the time you were employed by him 1 A 
As far as I know, it was. 

40 

Q Do you feel sure that there was just that 
one copy of the trust agreement, and that it re-
mained in Mr. Swetland's possession 1 A That 
I cannot swear to. 

Q You remember very distinctly that you did 
the typewriting of that for Mr. Swetland? . A 
Yes. 

Q And you n1ade just the one copy, did you 1 
A That I wouldn't swear to. 
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Q You don't remember1 A I don't remem-
ber, no. 

Q Can't you recall the circumstances in some 
way that will enable you to~ Will you think a 
moment ? A That was ·1917; that is nine years 
ago. 

Q Mr. Corey has testified as to, I believe, see-
ing it, and you testified to remembering the sign-
ing of it . A Yes. 

Q Was the signing long after it was type-
writt en 1 A That I cannot swear to. It might 
be the same day; it might be hvo days or three 
days or a week. 

Q Or it might be a long time after ? A It 
might be ten days. 

Q You have no recollection regarding that 1 
A Ex cepting the copying of it and the signing 
of it, but as to whether I made a copy or how 
long, I cannot say. 

Q Who took this trust agreement after it was 
signed~ A It has actually remained in :lYir. 
Swetland' s-

Q That would be an inference. But just tell 
me, if you know, did Mr. Swetland take it ? A 
That I cannot swear to . . 

Q Do you remember any of the other circum-
stances surrounding the time of this being signed 
by you as witness? A No. 

Q Do you remember seeing Morris J. Svvet-
land sign it~ A Yes. 

Q Who else was present! A I don't recall 
any other person was present. 
. Q You think no other person was present ! A 
mxcept Morris J. Swetland and myself. 

Q Where did that occur 1 A In the testa-
tor's office. 

10 
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rnRNEST 111. COREY, recalled for further 

Cross examination by Mr. Johnson. 

Q Mr. Corey, you were not present at the 
time that trust agreement was signed by Morris 

10 J .Swetland and Mr. ~1:ontgomery? A No, sir, 
I was not. 

20 

Q You said you saw the trust agreement? A 
After Mr. Swetland's death. 

Q Not again until after his death? A I 
never saw it until after his death. 

Q You never saw it until after his death? A 
Correct. 

rnRNEST M. COREY, heretofore sworn, called 
on behalf of Dorothy A. Johnson, et als. 

Direct examination by Mr. Johnson. 

Q For whom ·were you employed at the time 
the will of the testator is dated? A Employed 
by the Class Journal Company. 

Q In what capacity? A Treasurer of the 
30 eompany. 

Q What did your duties consist of as treas-
urer? A The ordinary duties as treasurer of a 
eorporation. 

Q Did you have charge of the bookkeeping ? 
A I supervised it. 

Q You are a bookkeeper or accountant? A 
Yes. 

Q You originally were a bookkeeper? A Yes. 
Q At what time do you mean? When you 

first knew the testator, say? A I was some-
4o thing more than a bookkeeper. 
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Q You were a bookkeeper? A You asked me 
if I ever kept books and I say I had. 

Q What were your first duties when employed 
in a business in which the testator was inter-
ested 1 A I was treasurer of the Class Journal 
Company. 

Q Were you not with him in a bank at Fre-
donia? A He was with me in the bank. 

Q What do you mean by "he was with me"? 
A I explained in my previous testimony that I 
organized the bank and Mr. Swetland came in as 
a director and president. 

Q Did you have a large interest in it - a large 
financial interest? A That is immaterial to you . 

Q Had the testator a very large or control-
ling interest 1 A He did not have control. 

Q He had a large interest? A I-Ie did. 
Q Much lar ;;·er than yours? A Quite a bit. 
Q Not very much more? A A good deal 

more. 
Q Yours was not large, was it? A I wasn't 

a wealthy man at that ti ,me, and I am not yet. 
Q Did your duties-how long have you been 

with the Class Journal Company? A Twenty 
years. 

Q And that is a subsidiary of the United 
Publishers Corporation? A Correct. 

Q Of which the testator was president at the 
time of his death? A He was. 

Q And had been all the time you were with 
him? A No, sir. 

Q For many years? A Mr. Swetland ·was 
president for a number of years, but not for 
twenty years. 

Q Have you ever been a large investor? A 
Yes, sir. 
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Q What do you mean by that? A I have in-
vested a good many thousands of dollars, prin-
cipally when I was in the bank at Fredonia and 
up to the present time. 

Q Do you know anything about a trust agree --
ment of January 3, 1922, between H. M. Swet-

1 O land and Morris J. Swetland, his son? A I hav e 
read it. 

Q When? A Soon after Mr. Swetland' s 
death. 

Q You had not previously seen it? A I had 
not. 

Q Where was it when you first saw it? A 
It was with other securities of Mr. Swetland. 

Q ,vhere? A In his safe. 
Q And the safe was in his private office or in 

20 his office at the United Publishers Corporation 1 
A In the United Publishers Corporation. 

Mr. Johnson: That is all from this wit -
ness. 

Cross examination by Mr. Whiting. 

Q Have you the trust agreement to which you 
just referred? A I have. have 
Will you produce it? A ( Producing Q 

30 san1e.) 

Mr. Whiting: I offer it in evidence. 
Mr. Johnson: I offer the document in 

evidence. I still have the witness on the 
stand, but I have told him that was all to 
his last question, and I want now to ask to 
offer this trust agreement for a particu-
lar purpose. I still have the witness. 

The Master: Mr. Johnson, the record 
4 0 shows that you said, "That is all from this 
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witness," and turned the witness over for 
cross examination, and 1\1:r. Whiting can 
cross examine the witness at this time, anrl 
I will mark the document as an exhibit on 
the part of the complainants, and you may 
then re-examine the witness. 

Mr. Johnson: I do not so understand it, 
and I object to the admission of the paper 
in evidence. 

(Trust agreement marked Exhibit C. 8, 
June 24, 1926.) 

Re-direct examination of ERNEST M. COREY 
by Mr. Johnson. 

Q I show you paper dated the 3rd day of Jan-
uary , 1923, and headed '' Declaration of Trust,'' 
and purporting to be between Horace M. Swet-
land and Morris J. Swetland. 

1\1:r. ,vhiting: Is that the paper just de-
scribed by the witness and produced? 

Mr. Johnson: This is the trust agreement 
of January 3-

Mr. Whiting: I ask for a categorical an-
swer. 

10 

20 

The Master: I will state on the record 30 
that it is the paper which I have just marked 
Exhibit C. 8 today. 

Q I s this the trust agreement that you found 
in l\!Ir. Swetland's safe, among his papers, with 
his securities? A It is. 

Mr. Johnson: I offer this, to be marked 
for identification. I intend to introduce it in 
evidence a. little later, and it is relevant on 40 
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the question of the testator's habitual use of 
certain words that appear in the will. 

(Paper heretofore marked Exhibit C. 8, 
6-24-26, is now marked Exhibit D. 1, 6-24-26, 
for defendants represented by Clare P. John-
son.) 

Mr. Johnson: I am through with my di-
rect examination of this witness. 

LESLIE JAMES MONTGOMERY, heretofore 
sworn, called on behalf of Dorothy A. Johnson, 
et als. 

Direct examination by Mr. Johnson. 

Mr. Johnson: I call for the production of 
the trust agreement of July 14, 1917. 

(Paper produced by Mr. Corey.) 

Q Mr. Montgomery, did you typewrite for the 
testator a trust agreement-I will show you the 
document here produced by Mr. Corey, one of 
the executors and trustees, and I ask you if you 
typewrote that for Mr. H. M. Swetland, the said 
paper having been heretofore marked Exhibit 
C. 4 for identification? A I did. 

Q You remember it distinctly? A I remem· 
her it distinctly. 

Q Did you see it signed? A I did; I wit-
nessed it. 

Q That is your signature? A That is my 
signature. 

Q What was done with this paper, so far as 
you know, immediately after the signing, which 

40 you saw? A To the best of my recollection, the 
,, 
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original of this document was taken by the tes-
tator and placed in his private safe, a copy, du-
plicate of that original, was handed to Morris 
,J. Swetland, trustee. 

Q Why do you say "handed to Morris ,T. 
Swetland, trustee''? · A Because he was pres-
ent at the signing of it, and there were two 
copies made. 

Q You say that because he is mentioned as 
trustee in the trust agreement? A Yes. 

Q vVas the duplicate signed? A To the best 
of my recollection; it was a duplicate copy 1n 
every respect, to the best of my recollection. 

Q Do you remember very distinctly as to 
·whether the copy or duplicate was signed at the 
same time ? A I believe it was. 

Q And witnessed by you at the same time 1 
A I believe it was. 

Q Are you positive about that? A I am as 
P?sitive as a person could be at the end of some 
mne years. 

Q You remember positively typewriting the 
document 1 A I do. 

Q You remember the other circumstances 1 A 
I do. 

Q You remember very distinctly that this 
was signed (referring to Exhibit C. 4 for identi-
~cation)? A Yes, and I remember very dis-
tmctly that the other was signed, that the dupli-
cate was signed. 

Q Did you see that duplicate or copy at any 
subsequent time? A I believe I did. 

Q Where? A I cannot remember now. 
Q You don't remember having seen it at any 

subsequent time? A I cannot remember that 
detail. 

Q You think you did? A I wouldn't be sur-
prised that I did. 

10 
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Q Are you familiar with the signature of 
Morris J. Swetland 1 A Very. 

Q Is that Morris J. Swetland's signature1 A 
That is Morris J. Swetland's signature. 

Q That is found at the end of this trust agree-
ment marked Exhibit C. 4 for identification, and 
dated July 14, 19171 A Yes. . 

Q You saw him place that signature there 1 A 
I did. 

Mr. Johnson: I now offer in evidence 
paper heretofore marked Exhibit C. 4 for 
identification, and I offer it for a particular 
purpose, and for that only, which is to show, 
alono- with other evidence, the testator's ha-o . 
bitual use of certain words which appear m 
the will. This off er is not to be considered 
in any way as admitting this document-as 
putting this document in evidence, for the 
purpose of construing or completing the 
language of the will that makes reference to 
some trust agreement of the same date. 

(Marked Exhibit D. 2, 6-24-26, for defend-
ants represented by Clare P. Johnson.) 

Q I show you paper headed "Declaration of 
Trust,'' and purporting to be an agreement 
made the 3rd day of January, 1922, by and be-
tween Horace M. Swetland, of Montclair, New 
Jersey, and Morris J. Swetland, of Montclair, 
New Jersey. Did you typewrite this document 
for the testator1 

:Mr. Whiting: I direct attention to the 
fact that counsel is referring to Exhibit C. 8 
today. 

40 A To the best of my knowledge and belief, I did. 
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Q You were employed by the testator as ste-
nographer at that time? A I was. 

Q You have testified, I believe, that you are 
familiar with the signatures of Horace M. Swet-
land and Morris J. Swetland 1 A Very familiar. 

Q Are the signatures at the foot of this docu-
ment the signatures of Horace J. Swetland and 
Morris J. Swetland 1 A They are. 

Q You know the signature of L. F. Day1 A 
I do. 

Q Is that his signature 1 A That is his sig-
nature. 

Q Who is Mr. Day? A He was formerly 
assistant treasurer of the Class Journal Company 
and about-well, several years, he passed on to 
the great future. 

Mr. J o::nson: I offer this document in 
evidence, heretofore marked Exhibit D. 1 for 
identification, for defendants represented by 
Clare P. Johnson, dated January 3, 1922, 
for the purposes and with the reservations 
and within the limitations with which the 
other documents purporting to be a trust 
agreement, dated July 14, 1917, was intro-
duced in evidence by me. 

(Marked Exhibit D. 1, 6-24-26, for defend-
ants represented by Clare P. Johnson.) 

* * * * 

Q During the period in which you were ste-
nographer did he find your work usually accu-
rate 1 Was it necessary for him to send work 
hack to you for correction very often because 
you had made mistakes in your notes or copying f 
Were you an accurate stenographer? A I was, 
very. 
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Q Did he so consider you? A I think so. 
Q Do you remember him sending back to you 

any of the parts of the will that he gave you to 
copy, any typewriting or any memo, to do over, 
because you ~ad made a mistake1 A No, I 
wouldn't say that it was because I made a mis--

10 take, but because he changed it himself. 

20 

Q But you think that you copied accurately 
all that he gave you? A I think so. 

Q Did he at any time claim that the mistakes 
were made by you? A I don't recall any such 
circumstance. 

Q What make typewriter did you use? A 
That would be hard to answer. 

Q At the time the will was drawn? A I can-
not swear to that, because I used a Smith Prem-
ier and I used an Underwood. 

Q You had them both there at that time? A 
I had one machine one week-we had a large 
number of machines, and I took whatever I could 
get at the time, but I cannot say what machine 
I used. 

Q You took a machine in the United Pub-
lishers Corporation's offices 7 A I would bor-
row a machine when I wanted it. 

Q From whom? A From anybody that I 
could borrow it from. 

30 · h Q You recall it was an Underwood or a Smit 
Premier? A I cannot recall whether it was 
Underwood or Smith. 

Q Have you any preference? A No, one is 
just the same as the other, to me. 

Q Did you use an old or new one? A Some-
times I could only get an old one, sometimes I 
might get a new one. 

Q Remembering the circumstances surround-
ing the typewriting of the will and tearing into 

4 0 pieces of parts that had been copied, and the 
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various details, don't you remember what par-
ticular machine you did some of that typewriting 
on? A Some of it would be done, as I said 
before, on the Smith Premier and some on the 
Underwood. 

Q From whom did you receive your paper 
supplies? A From the office, as I recall it. 

Q What paper did you usually use, any par-
ticular paper? A I do not recall that; some-
times Manilla copy sheet, yellow pa per, some-
times white sheets. 

Q I mean for typewriting documents. A I 
am speaking for typewriting documents. 

Mr. Johnson: I am through with Mr. 
Montgomery. 

* * * * 

RRNEST M. COREY, recalled for further 

Direct examination by Mr. Johnson. 

Q Was the testator at the time of his death 
president of the United Publishers Corporation? 
A He was. 

Q Is that a large corporation? A It is. 
Q ,Vhat is its capitalization? A I think it is 

about $12,000,000-· $12,000,000 or more. 
Q ,Vas he director of a large hank in New 

York, the Commercial Trust Company? A I 
am not sure whether he was a director at the 
time of his death. 

Q Had he been at one time a director? A 
He had. 

Q ,Vas he president of the National Pub--
lishers Association? A At one time. 
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Q Had he been president of the Society of 
Automotive Engineers? A He had. 

Q You would consider him an educated man, 
would you not? A I would. 

Q Was he chairn1an of the Educational Com-
mittee of the New York Business Publishers As-

10 sociation? A I am not sure about that; he was 
connected with it. 

Q You don't know whether he was? A I do 
not. 

Q Was he chairman of the Education Com-
mittee of the Associated Business Papers, do you 
know? A He was connected with that organiza-
tion. 

Q 1N as Mr. Swetland formerly a school 
teacher, years ago? A He was. 

20 Q Did you find him a man usually accurate 
in his diction and choice of words? A He had a 
large vocabulary. 

Q And as you observed it, he was usually ac-
curate and careful in his diction? A As much 
as an ordinary person would be, I think. 

* * * * 

Mr. Johnson: I offer in evidence the Laws 
of New York of 1909, Chapter 52, An Act 
relating to real property, constituting Chap-

30 ter 50 of the Consolidated Laws (The New 
York Real Property Law) ; Consolidated 
Laws of New York, Chapter 50, Article 3, 
Section 61; Consolidated Laws of New York, 
Volume 4, page 3583; 

Laws of New York, 1916, Chapter 364, An 
Act to amend the real property law in rela-
tion to the disposition of undisposed of 
profits, Section 1; 

Laws of New York, 1909, Chapter 18, Sec-
40 tion 47. 
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It is stipulated and agreed between coun-
sel for the respective parties that counsel 
may quote from the public statutes of the 
State of New York, referred to, with the 
same force and effect as if the statutes 
were produced in open court. 

Mr. ·Elkins: Are those the laws set up in JO 
your answer? 

Mr. Johnson: This other statute which I 
will now offer, I will either plead in the an-
swer of the infant defendant, for which I 
will answer as guardian ad litem, or we can 
simply agree to put them in evidence with-
out the amendment, or without embodying 
it in a separate answer. 

It is a statute practically declaratory of 
the common law and it provides that the law 20 
of New York governs as to all questions a.f-
f ecting New York real estate. Of course, 
that was the law by court decision, in the 
absence of statute, but there is this statute. 

I also offer Laws of New York, 1909, 
Chapter 18, Section 4 7. 

That is the only one not in the pleading. 
Will you permit me to offer that in evi-

dence without amendment of this pleading, 30 in adding the additional defendant, or in a 
separate answer of the additional defendant; 
It will perhaps save time to do it this way; 
if not, I will plead it separately. 

(No response.) 
Mr. Whiting: You have made an offer, 

and so far there is no objection on the rec-
ord. 

40 
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HERMAN JUDD REDFIELD, sworn for 

Direct examinat -ion by Mr. Davis. 

Q Where do you reside1 A Montclair, New 
Jersey. 

Q Were you acquainted with the testator, H. 
M. Swetland 1 A I was. 

Q For what period of time 1. A My acquaint-
ance dates from about 1914; he was a neighbor 
of mine; my business relations from 1919. 

Q What were your business relations with 
him 1 A I was an officer and director of the 
company in which he was president. 

Q Were your relations intimate up to the 
time of his death 1 A Quite intimate. 

Q Was your office adjoining his place of busi-• 
ness, 239 West 39th street 1 A Yes. 

Q You know his son, Morris J. S,vetland, re-
f erred to here as Jack 1 A Yes. 

Q I hand you Exhibit C. 4, being a trust 
agreement, dated July 14, 1917, and ask you if 
you ever saw that before 1 A Yes. 

Q Can you tell approximately when you first 
saw it 1 A I first saw this agreement sometime 
in the spring of the year 1918. " 

Q \Vhat was the occasion 1 A The occasion 
was that Jack was going abroad in the service; I 
saw this in 1918 sometime. I don't re ,member the 
date; I think it was in the spring of 1918. 

Q Did he give it to you 1 A He gave it to 
me. 

Q That was a duplicate original 1 A As my 
memory serves me, it was his copy, a duplicate 
original. 

Q At that time did he hand you anything 
else 1 A I{e handed me 1,100 shares of U. P. C. 

4 o pref erred B stock. 
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Q Is that the stock referred to in the agree-
ment 1 A Let me see if it refers to stock here-
yes, two certificates, one for 500 and one for 600 
shares. 

Q Those certificates are each made out to 
Morris J. Swetland, trustee1 A M. J. Swetland, 
trustee. 10 

Q Did he deliver those certificates of stock 
and this agreement to you for safe keeping 1 A 
Yes. 

Q What did you do with them 1 A Put them 
in my safe. 

Q I hand you another document marked Ex-
hibit C. 8, dated January 3, 1922, and ask you if 
you ever saw that before. A Yes. 

Q When 1 A Either a day or two after it 
was executed-I don't remember exactly when, 20 

hut very soon r.fter it was executed. 
Q vVhat were the circumstances l A The cir-

cumstances were that Jack Swetland came into 
my office with this agreement and said to me 
that it took the place of the old agreement, and 
that the stock which he then had already deliv-
ered to me, with some more stock besides that, 
was to be held for him by me, and I noticed that 
I was one of the trustees herein; under certain 

· 30 circumstances I would be the trustee and he 
' handed me 1,998 shares of the stock of the Pub-

lishers Securities Company. I took that stock 
and~ fortunately, I kept this envelope. I put it 
all 1n that envelope (producing envelope) and 
put it in my safe. 

vVas the endorsement now appearing on 
tlns envelope placed on there by you 1 A The 
day he handed it to me. 

Q Prior to this date and after its delivery to 
Jack by his father had Jack delivered to you the 4 0 
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700 shares of Swetland Realty Company sto ck 1 
A Yes. 

Q Referred to on this envelope1 A Yes. 
Q When was that? A May I refer to th ese 

notes ? Because I cannot remember it so far 
back without records. 

Q Yes. A That stock was handed to me 
along about the 1st of August, 1920; it was is-
sued July 28th, and if my memory serves me, it 
was immediately after the issuance of that stock 
that Jack gave it to me. 

Q Handed it to you for safe keeping? A 
Yes. 

Q And you placed it with the other sto ck, 
with Exhibit C. 4 A Yes, with that origin al-
with the trust agreement. 

Q VI as it prior to or subsequent to that tim e 
that he handed you the 1,350 shares of Class 13 
stock? A I already had 1,100, but on the 18th 
of July, 1918, I received from his father 250 
shares more, made out to M. J. Swetland, tru s-
tee, which he requested me to put with Jack 's 
stock. If my memory serves me, Jack was abro ad 
at that time-I am quite sure he was; eithe r 
there or in training camp. 

Q And requested · you to place it with the 
stock under the trust agreement of 1917? A 
~l1hat is right. 

Q There is reference on this envelope to a 
$10,000 demand note. A That note for $10,000, 
demand note, was handed to me a few days aft er 
August 27, 1919. 

Q By whom~ A By Mr. Jack Swetland. 
Q To whom was that note made1 A M. J. 

Swetland, trustee. 
Q That note had been received by him from 

his father, did he say1 A I-Ie didn't say from 
whom. 
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Q And handed to you for safe keeping1 A 
Yes. 

Q And you placed that with the trust agree-
ment of July 14, 19171 A Yes, it was from his 
fat her, because there is the record. 

Mr. Davis: I offer in evidence the en-
velope produced by the witness. 

(Marked Exhibit C. 9.) 

Q What became of the stock and the note and 
the two agreements which were in this envelope? 
A I delivered them to M. J. Swetland sometime 
about June, 1925. The only thing I kept then was 
that ·envelope, which I put back into my safe, and 
forg ot all about it. 

Cross exaniination by Mr. Johnson . 

Q Mr. Redfield, did you see the trust agree-
ment executed 1 A No, sir. 

Q The memo which you hav~ in your hand 
and to which you have referred-from which you 
have r ead in testifying, when was that made? A 
It was made last week. 

Q On what did you base the facts and dates 
and other facts in that memorandum? A The 
recor ds of the company. 

Q That is what companyf A In what case 
do you mean ? 

Q On your memorandum. A Will you let 
me explain? 

Q Certainly. A My memorandum shows that 
the 500 shares of stock referred to in the first 
trus t agreement, Certificate No. 204, was issued 
to NI. J. S':etland, trustee, on the 3rd day of 
May, 1916; 1t came from a voting trust certifi-
cate standing in Mr. H. l\L Swetland 's name. 

10 

20 

-10 . 
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The certificate for 600 shares of stock, Certificate 
No. 319, was transferred from Mr. H. M. Swet-
land 's personal holdings to Jack Swetland on the 
11th day of April, 1917; and the other certificate 
for 250, which Mr. Swetland handed me, was 
transferred to M. J. Swetland, trustee, on the 

10 18th day of July, 1918. Mani£ estly, I could not 
carry these dates in my head, and I looked them 
np. 

20 

30 

Mr. Johnson: I would like to ask that the 
memorandum be marked as an exhibit and 
put in the record. 

(Marked Exhibit D. 6 for defendants rep-
resented by Clare P. Johnson, 6-25-26.) 
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EXHIBIT. 

T..iaws of New York, 1909, Chapter 18, Section 
47. An Act relating to estate of deceased persons. 

"The validity and effect of a testamentary dis-
position of real property, situated within the 
state, or of an interest in real property so situ-
ated, which would descend to the heir of an in-
testate, and the manner in which such property 
or such an interest descends, where it is not dis-
posed of by will, are regulated by the laws of 
the state, without regard to the residence of the 
decedent. Except where special provision . is 
otherwise made by law, the validity and effect of 
a testamentary disposition of any other property 
situated within the state, and the ownership and 
disposition of such property where it is not dis-
posed of by wjll, are regulated by the laws of the 
state or country, of which the decedent was a 
resident at the time of his death. Whenever a 
decedent, being a citizen of the United States, 
wherever resident, shall have declared in his will 
and testament that he elects that such testamen-
tary dispositions shall be construed and regu-
lated by the laws .of this state, the validity and 
effect of such dispositions shall be determined 
by such laws." 

10 
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CONCLUSIONS OF VICE-CHANCELLOR. 

IN CHANCERY OF NEW JERSEY. 

Between 
10 MAURICE J. SWETLAND, et al., 

On Bill, &c. 

On Final Complainants, 

and 

HATTm SWETLAND, et al., 
Def end ants. 

I-I earing. 

Conclusions. 
56/689. 

1\1:EssRs. WHITING & MooRE (with whom was 
associated George M. Elkins, Esq., of the New 
York Bar), solicitors for complainants. 

20 MESSRS. Mc CARTER & ENGLISH ( with whom was 

30 

40 

associated Arnold L. Davis, Esq., of the New 
York Bar), solicitors for the defendants Hattie 
Swetland, Clara A. Swetland, Velma I. Stevens, 
Ruth D. Kane, Grace E. Swetland and Maurice 
J. Swetland, individually and as trustee. 

MESSRS. PITNEY, HARDIN & SinNNER (with whom 
was associated Clare Peter Johnson, of the New 
York Bar), solicitor of defendant Dorothy A. 
Johnson, Clare Peter Johnson, Jr., and Edith 
Patricia Johnson. 

BERRY, V.-C. 
This bill is filed by the executors and trustee s 

of the will of Horace M. Swetland, and seeks th e 
construction of the will and instructi"ons with 
reference to the duties of complainants there-
under. The testator died June 15, 1924. Hi s 
will is dated January 12, 1922. For a complete 
understanding of the issues raised in this suit, 
it is necessary to quote the will in full. The 
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following is a copy of the will, and for conven-
ience of reference I have arbitrarily given the 
several paragraphs marginal numbers. 

1. '' I, Horace M. Swetland, of the Town-
ship of Verona, County of Essex, State of 
New J ers~y, do hereby make, publish and 
declare this my last will and testament in Jo 
manner and form following: ' 

2. FIRST: I direct that all my just debts 
and fun_eral_ expen~es be paid, except busi-
ness obligations which may be carried at the 
discretion of my executors. 

3. SECOND: I direct that all transfer 
inherit_ance or succession taxes upon th~ 
foregoing devises and bequests shall be paid 
by my executors from my residuary estate. 

4. THIRD: All of my estate of which I 
n1ay die seized or possessed ~r to which 
I may be entitled a:t the time ~f my decease 20 
I give, devise and bequeath to my Executors' 
hereinafter named, IN TRUST NEVER~ 
'l1HELESS, and for the following uses and 
p_urposes, and subject to the terms, condi-
tions, powers and agreements as herein 
provided: 

5. (A) To have and to hold and possess 
~he same, to collect the rents, issues and 
income and t~e profits thereof, and to pay 
from the net income therefrom the following 
amounts: 

6. ~- To deli:7er and pay over to my 30 
half. sister, Hattie Swetland, if she shall 
survive me, the sum of Twelve Hundred 
pollars_ ($1,200), each year, during her life, 
111 semi-annual instalments of Six Hundred 
Dollars ( $600) each, and I direct my Execu-
tors to make the first of such payments im-
mediately after my decease. 
. 7. It is ~y will, a!1d I direct my Trustees 
~n the exercise of their absolute discretion, to 
increase as they may consider necessary the 
?'mount to be paid to said Hattie Swetland, 
if any misfortune should befall her whereby 40 
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her necessities should require the payment 
of a larger sum. 

8. It is my will, and I direct my Trustees 
upon the death of my wife, or if she should 
have predeceased me and I am survived by 
said Hattie Swetland, to immediately dis-
tribute the principal of the trust hereby 
created and as herein provided, except such 
amount of cash or assets as they shall set 
aside and retain as sufficient to insure the 
return of an annual net income of not less 
than Twelve Hundred Dollars ($1,200) to be 
used and applied as above provided for the 
benefit of said Hattie Swetland. 

9. It is my will, and I direct that if my 
Trustees shall set aside and retain assets 
sufficient for the purpose specified in the 
next preceding paragraph hereof, and in the 
event the necessities of said Hattie Swetland 
should require the payment of a greater an-
nual amount than therein provided, that they 
shall have the power and authority to pay 
over or apply any part of, ap.d if necessary 
all of the prinicipal so set aside for the 
aforesaid purposes for her comfort, care 
and maintenance, as in the exercise of their 
absolute discretion my Trustees may consider 
necessary or advisable. 

10. Upon the decease of said Hattie 
Swetland, and in the event that a separate 
fund shall have been established for her 
benefit as herein provided, I direct my Trus-
tees to distribute the principal of said fund 
or the remainder thereof and all additions 
thereto, if any, in the same manner as here-
inafter provided for the final distribution 
of my residuary estate. 

11. 2. To deliver and pay over to my 
wife, Clara A, Swetland, the sum of Fifteen 
Thousand Dollars ($15,000) per year during 
her life, in equal monthly payments, the first 
of which shall be paid by my Executors im-
mediately after my decease. 
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12. The provisions h'erein contained for 
~he benefit of my wife, I hereby declare are 
intended to be and are so given to her in full 
satisfaction and in lieu of and for her dower 
and thirds, which she may or can in any wise 
claim or demand out of my estate. 

13. It is my will, and I direct my Trustees 
in the exercise of their absolute discretion to J 0 
incr_ease, as they may consider necessary or 
advisable, the amount to be annually paid 
to my said wife, if any misfortune should be-
fall her whereby it should becon1e necessarv 
to provide for her competent and con1fortabl~ 
support and maintenance. 

14. It is my will, and I direct that my 
Trustees shall permit my said wife to have 
the use of, and to occupy free of rent or 
other charges, except as herein specifica1ly 
otherwise provided, my dwelling house and 
the grounds attached thereto situated in the 2 O 
Township of Verona, Town of Montclair 
County of Essex, State of New Jersey and 
all the furniture and articles of use' and 
ornament of every kind and nature therein 
c~ntained at the time of my decease, together 
with all personal property and equipment 
located upon said premises during the term 
of her life. 

15. It is my will, and I direct my Trustees 
to_ pay and discharge, during the life of my 
wife, all taxes, assessments, insurance 
charges and charges of every kind and na- 3 0 
ture . except ~s herein otherwise specifically 
provided, wlnch may be imposed upon any of 
the land~ and pre~ises u~ed and occupied 
by my wife, as herein provided, from the in-
come received by them from the principal of 
tl~e trust herein created, except that my said 
wife _shall personally pay for all repairs to 
an~ improvements u:pon the said property 
vdule used and occupied by her, and that in 
the event of her failure so to do, and if it 
shall become necessary for the proper main-
tenance and protection of said property, and 40 
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premises, I authorize and empower my said . 
trustees to make such repairs or improve-
ments thereon as they in the exercise of 
their absolute discretion may consider proper 
and necessary, and to charge the cost thereof 
to the Trust account. 

16. Upon the death of my wife, Clara A. 
Swetland, if she shall survive me, direct my 
Trustees, subject to the provisions herein 
contained for the benefit of my half sister, 
Hattie Swetland, to distribute the remainder 
of the principal of the trust herein created, 
and upon the death of the said Hattie Swet-
land, if she shall have survived me, to dis-
tribute the principal of the trust held for 
her benefit, by dividing the principal of said 
trust or trusts, as the case may be, equally 
among my daughters, Mrs. Velma I. Stevens, 
Mrs. Ruth D. Kane and Dorothy A. Johnson, 
and my son, Maurice J. Swetland, as Trustee, 
or his successor Trustee. The bequest to 
l\!Iaurice J. Swetland, Trustee, is made under 
the Trust Agreement heretofore mentioned 
and created by me under date of July 14, 
1917, for the purposes herein provided. 

17. In the event that any of my said 
daughters shall predecease me or my wife, 
Clara A. Swetland, leaving lawful issue her 
and me surviving, then and in that event 
such issue shall take per stripes and not per 
capita, the share its parent would have taken 
under this will had such parent survived 
me and my wife, Clara A. Swetland; in the 
event that any of my said daughters shall 
have predeceased me or my wife, Clara A. 
Swetland, leaving no lawful issue her and 
me surviving, the share such child of mine 
would have received under the provisions 
hereof shall be equally distributed amongst 
my surviving daughters or their issue, as 
herein provided, and Maurice J. Swetland, as 
Trustee, or his successor Trustee, under the 
Trust Agreement heretofore mentioned and 
created by me under date of July 14, 1917, 
for the purpose therein provided. 
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18. E. Except as hereinbef ore otherwise 
provided, I direct and empower my Trustees 
in the exercise of their absolute discretion, to 
sell either at public or private sale, and at 
such time and in such manner and upon 
such terms and conditions as may be deemed 
most advantageous and for the best interest 
of my estate, the whole or any part of the J 0 
real estate of which I may die seized or 
possessed, or any interest therein, and to ex-
ecute and deliver any and all conveyances 
.deeds or other instruments that may be nee~ 
essary or proper to transfer said property 
or to carry out the intention of this pro-
vis10n. 

_ 19. It is my will, and I hereby expressly 
direct that my Executors and Trustees in 
their absolute and uncontrolled discretion 
may retain for such period as they shall se~ 
fit, any investments of any nature or kind 20 
~~de by me in my lifetime, and that no lia-
b1hty shall attach to them by reason of any 
loss occasioned to my estate ·by reason of so 
doing. It is also my will, and I hereby direct 
th~t t~e Trustees of the trusts created by 
this will rnay accept from my said Executors 
a~d may retain such period as they deem 
wise, any securities or property in which I 
may have invested my estate in my lifetime 
even if such securities and investments ar~ 
not of a character in which fiduciaries are 
authorized to invest trust funds and that no 30 
liability shall · attach to such 'Trustees by 
reason of any loss occasioned by such accept-
ance or retention. 

20. I also expressly authorize and em-
power t_he T~ustees of the Trusts hereby 
created 1n their absolute discretion to invest 
?'nd re-invest the properties which may come 
into their hands in such manner as they may 
deem. most advisable, and with regard to the 
9-uest10n whether such investments or re-
investment~ so made by them are of a char-
acter permitted by law to fiduciaries, and I 4 o 
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direct that no liability shall attach to said 
Trustees by reason of any investments or re-
investments so made by them. 

21. I expressly authorize my Executors 
and Trustees of the trusts hereby created, 
at any time to sell, assign and transfer any 
stocks or bonds or other securities in which 
my estate or any of the trust funds hereby 
created may at any time be invested. 

22. FOURTH: I hereby nominate, con-
stitute and appoint my son, Maurice J. Swet-
land, E. M. Corey, F. C. Stevens and M. J. 
Kane, as Executors and Trustees of this, my 
will, I direct that no bond or other security 
shall be required from my Executors or 
Trustees herein named under any circum-
stances or in any event. 

23. In case of the death or resignation 
or inability to act of any one of the Execu-
tors and Trustees above named, the three 
remaining Executors and Trustees shall act 
without the appointment of a fourth, but 
thereafter in the event of the death or dis-
qualification of any of the remaining Execu-
tors or Trustees, I nominate and appoint as 
subtsituted Executor and T_rustee, in the 
place of :Maurice J. Swetland, Emerson P. 
Harris, and as substituted Executor and 
Trustee in the place of F. C. Stevens, I 
nominate, constitute and appoint my daugh-
ter, :Mrs. Velma I. Stevens; and as substi-
tuted Executor and Trustee in the place of 
M. J. Kane, I nominate, constitute my daugh-
ter, l\1rs. Ruth D. I(ane; and as substituted 
Executor and Trustee in the place of E. M. 
Corey, I nominate, constitute and appoint 
Emerson P. Harris. 

24. All powers conferred by this will upon 
my Executors or upon my Trustees may be 
exercised by such of them as shall qualify 
or assume the execution of said Trustees 
and bv the survivors or survivor of them, 
and b)~ their lawful and qualified successors. 
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25. Wherever in the foregoing provisions 
hereof, I have vested or authorized my 
Executors or Trustees to exercise their dis-
c~etion in 3:ny matter, it is my will and I 
direct that 1n all matters pertaining to the 
administration of my estate and the trusts 
herein created, that the will of the majority 
of my then qualified and active Executors 
and Trus_tees shall be binding and final upon 
the remainder of them on all such questions. 

26. LASTLY: I hereby cancel, annul 
and revoke all wills and testamentary dis-
positions by me heretofore made. 

27. IN WrTNEss WHEREOF, I have hereto 
attached my hand and seal in the presence 
of my subscribing witnesses, this 12th day 
of January, 1922. 

I-IORACE M. SWETLAND. 

I deem it also necessary to a complete under-
standing of the issues here presented to quote in 
full the trust agreement referred to in para-
graphs 16 and 17 of said ·will. That agreement is 
as follows: 

''WHEREAS, heretofore and on the 25th day 
of September, 1916, Horace M. Swetland of 
}VIontclair, New Jersey, delivered to the 
un~ersigned. Five Hundred ( 500) shares 
United Publishers Corporation Preferred B 
Stock, and on April 10, 1917, Six Hundred 
( 600) shares United Publishers Corporation 
Preferred B Stock, to be held by the under~ 
signed as trustee for the use and purposes 
expressed in the declaration of trust executed 
by the undersigned in connection therewith 
on the date afore said; and 

\iVHEREAS, the said I-Iorace :IYL S·wetland 
revoked said trust pursuant to the rio·hts an<l 
privileges which he had reserved u~to hi1n-
self in connection there--with at the tin1e of 
the esta blishn1ent thereof; and 

10 
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WHEREAS, the stock hereinbefore mentioned 
has been re-delivered to me as trustee by the 
said Horace M. Swetland pursuant to the 
terms and conditions of the trust hereinafter 
set forth for the purpose of establishing and 
constituting a new trust in regard thereto in 
favor of my ·wife and children and for the 
purpose amongst others as hereinafter stated 
of applying the income from said stock for 
their support, education and maintenance. 

Now, THEREFORE in consideration of the 
premises and the sum of One Dollar to me in 
hand paid by the aforesaid Horace M. Swet-
land, the receipt whereof is hereby acknowl-
edged, I, MAURICE J. SWETLAND, of Montclair, 
N. J., hereby acknowledge and declare that I 
am possessed of Eleven Hundred (1,100) 
shares United Publishers Corporation, Pre-
ferred B stock, evidenced by certificates 
therefor numbered 204 and 319 IN TRUST, and 
for the sole benefit, advantage and use of my 
wife and children, subject to the following 
conditions in regard thereto as imposed in 
connection there,vith by the founder of said 
trust, to-wit: 

1. To pay and apply the income received 
from the principal of said trust to the sole 
benefit, advantage and use of my wife and 
children, or the survivor or survivors of them 
until such time as my youngest living child 
shall reach thirty years of age, on the hap-
pening of which event the said trust shall 
terminate and the principal thereof and all 
additions thereto shall be distributed as here-
inafter provided. 

2. That in the event of my death during 
the continuance of said trusts, or if upon 
the happening of any event or for any reason, 
during said period, I shall consider it neces-
sary or advisable in the best interest of my 
wife and children to cease to act as such 
trustee, that I shall have the right, power 
and authority to name as my successor or 
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successors the trustee or trustees to carry 
out the trust herein provided for; 

3. That upon my youngest living child at-
taining the age of thirty years the principal 
of said trust and all additions thereto shall be 
divided equally between and paid to my 
present wife, if then living, my children and 
the living issue of any deceased child or chil- 10 
dren of mine who shall take in equal parts 
the share or part which his or her parents 
and said deceased child of mine would have 
taken if living at the time aforesaid; that in 
the event of the death of my said wife be-
fore my youngest living child shall reach 
thirty years of age, and of the death of all of 
my children before reaching thirty years of 
age, without leaving issue them surviving, 
that then and in that event the principal of 
said trust shall revert to and become a part 
of the residuary estate of the aforesaid 20 
founder thereof, I-Iorace l\!L Swetland. 

4. That the founder of said trust, Horace 
1\L Swetland, reserves at all times during his 
life time, the personal rights, pmver and 
privilege of terminating the aforesaid trust, 
and that upon his election so to do, the afore-
said shares of stock constituting the principal 
thereof shall be returned and reverted to him 
free and clear of any and all claims or de-
mands whatsoever kind or nature, with the 
same force and effect as if the trust herein 
provided for had never been created, any law 30 
to the contrary notwithstanding. 

IN WITNESS WHEREOF, I have hereunto set 
my hand and seal this 14th day of July, 1917. 
(Signed) J\1AURICE J. SWETLAND (L. s.) 
Witness: L. J. J\i[ontgomery. 

-10 



10 

20 

30 

108 
Conclusions of Vice-Chancellor. 

STATE OF NEW YORK, } 
C 

ss. 
OUN TY OF NEW YORK. 
On this 14th day of July, 1917, personally 

appeared before me Maurice J. Swetland to 
me known and known to me to be the person 
described in and who executed the foregoing 
instrument and he acknowledged to me that 
he executed the same for the use and pur-
poses therein set forth. 

Notary Public, New York County. 
I, Maurice J. Swetland, the trustee named 

in the foregoing declaration of trust, and 
pursuant to the power and authority therein 
contained, hereby nominate and appoint as 
my successor to administer the foregoing 
trust in the event of my death during the 
period thereof, Ernest M. Corey of the 
Borough of Manhattan, City, County an<l 
State of New York, and as his successor for 
said purpose in the event that he should fail 
or refuse to accept the administration of said 
trust, or for any reason become incapable of 
administrating the same, then and in that 
event I hereby nominate, constitute and ap-
point the :Montclair Trust Company of Mont-
Clair, N. J., as my successor to carry out the 
terms and provisions of the trust aforesaid. 
(Signed) MAURICE J. SWETLAND (L. s.) 
Witness: 

The testator was a publisher, actively engaged 
in a number of business enterprises at the time 
of his death. While he was a man of above the 
average education, he was not a lawyer, nor was 
he familiar with the language of the law or the 
legal niceties resulting from its use. He left 
an estate valued at upwards of $1,500,000, pro-
ducing an income of over $50,000 a year. Not-

40 withstanding his large estate and his unfamili-
arity with legal terms, he drew his own will 
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without legal advice, using as a model an earlier 
will which had been prepared by able counsel. 
The complete will was composed of scraps from 
the earlier will, with crossedout parts and inter-
lineations, original names, separate parts dic-
tated at different times over a period of months 
with intervals of weeks between the different 10 
parts, and then the whole transcribed by testa-
tor's stenographer and incorporated into "a con1-
plete and connected story of his will.'' I think 
it clearly appears that the will as completed was 
the result of patchwork and piecemeal construc-
tion and obviously contains many errors in the 
use of words, rendering an interpretations and 
construction of some parts of the will difficult 
and making necessary a reconstruction of the will 
in order to give effect to the apparent intention 20 
of the testator. 

A part of testator's estate consists of a hotel 
on 47th street, New York City, known as the 
Hotel l\!Ianhattan. In his lifetime, the testator 
executed a bond to the Union Dime Savings Bank, 
dated February 5, 1909, to secure the sum of 
$300,000, which, at the time of his death, had 
been reduced by payment to the sum of $210,000, 
and has now been reduced to $200,000. This 
bond was secured by a n1ortgage on said hotel 30 
property. 

Numerous questions and issues are raised by 
the pleadings in this cause, but all of the defend-
ants, with the exception of the defendants John-
son, are in entire agreement with the complain-
ants on those questions and issues. All parties, 
however, join in requesting the Court to construe 
the will and to instruct the executors and trustees. 
The questions and issues raised may be stated as 
follows: 40 
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1. Should the $200,000 mortgage on the New 
York property be paid by the executors out of 
the personal estate? 

2. Should the word "foregoing" in paragn1p h 
3 of the will be construed to mean ''following'' ? 

3. Should the words '' trust account'' as us ed 1 
O at the end of paragraph 15 of the will, be con-

strued to mean '' the income received by th em 
from the principal of the trust account''? Or, 
stated in another way. What is the meaning of 
the words "trust account" as used at the end 
of paragraph 15 of the will? 

20 

4. Should the word ''herein'' as used at the 
end of the 16th paragraph of the will be con-
strued to mean ''therein''? 

5. Should the word ''or'' as used in the 
phrase "leaving no lawful issue her or me sur-
viving'' in the 17th paragraph of the will be 
construed to mean ''and''? In other words, is 
the word ''or'' used disjunctively or conjun c-
tively? 

6. Should the ·words '' with regard'' as used 
in paragraph 20 of the will be constru ed to 
mean "without regard"? 

7. Have the trustees discretionary power 
30 under paragraphs 11 to 15, both inclusive, of the 

will, to increase the widow's allowance of $15,000 
per annum, and if so, under what circumstance s? 

8. I s the house knovvn as ''Jack's hou se,'' 
situat ed on the homestead grounds at Montcl air, 
part of '' the dwelling house and grounds at-
tached thereto,'' the use of which is given to the 
widow for life? 

9. Can the :Montclair residence, the use of 
which is given to the widow for life, be sold by 

4 o th e executor s with her consent and a portion of 
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the proceeds invested in a smaller home for the 
widow? 

10. Did the testator die intestate as to surplus 
income, and should that surplus income be pres-
ently distributed, or accumulated and held until 
the detern1ination of the trust ? And if presently 
distributable, to whom should it be distributed ? Jo 

11. Should the annuities and expenses inci-
dent to the administration of testator's estate be 
paid first from the income from the personality 
and New Jersey real estate before resorting to 
the income from the New York realty ? 

12. Are the administration expenses payable 
out of the surplus income or out of the corpus of 
the estate ? 

13. Is th e bequest to N[aurice J. Swetland, as 
tr ustee, as contained in paragraph 16 and 17 of 
the will, valid T 

I will consider the se questions and issues in the 
order stated. 

1. 
This is a question of exoneration. At common 

law, th e heir or devisee was entitled to exonera-

20 

tion of the real estate from a mortgage by the 
payment thereof out of the per;onal estate (H ili 30 
v. Fli ll, 95 N. J. Eq. 233), but Chapter 164, P. L. 
1924, p. 375, directs that lands encumbered by 
mortga ge pass to heirs or devisees subject to 
the mortgage, and unless the will expressly or im-
pliedly directs otherwise, the heir or devisee is 
not entitled to exoneration. A will is effective as 
of the date of the death of the testator and is 
subject to laws then in force irrespective of the 
date of its execution. Doty v. Tell er, 54 N. J. L. 
163; Holm e v. Shinn, 62 N. J. Eq. 1. The will 

40 here involved was executed under date of J anu-
ary 12, 1922. The testator died June 15, 1924. 
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The act above referred to became effective March 
11, 1924, so that this question must be decided in 
view of the provisions of that act. It is con-
tended, however, by the defendants Johnson that 
this New York real estate is subject to New 
York laws and that under the laws of that State, 

10 exoneration is imperative. But counsel for these 
defendants is in error as to the N e'IV York law. 
In Smith v. Wilson, 79 N. J. Eq. 314, Vice-Chan-
cellor Stevenson said: '' At an early period the 
State of Nevil York abolished the right of the heir 
or devisee to exoneration in the class of cases 
under consideration,'' citing Revised Statutes 
(1829) p. 749, paragraph 4. That this was a cor-
rect staten1ent of the law appears fron1 the note, 

30 

40 

29 A. L. R. p. 1247, where it is said: "In New 
York by express statutory provision, devisees or 
heirs, in the absence of a different direction by 
the will, take the real estate, subject to any en-
cumbrances against it," citing Farrell v. Farrell, 
206 App. Div. 209 (1923), 200 N. Y. Supp. 561; in 
Re. Mcl(innon, 182 App. Div. 277 (1918); 169 N. 
Y. Supp. 416. See also note, 5 A. L. R. p. 506, and 
New York cases therein cited. Irrespective, 
therefore, of which law governs, the executors 
are not obliged to pay this mortgage out of the 
personal estate. 

2. 

One of the general rules of construction is that 
words '' are, in all cases, to receive a construc-
tion which will give to every expression some ef-
fect, rather than one that will render any of the 
expressions inoperative'' (Jarman' s Twenty-four 
Rules of Constru ,ction, No. XVI), "and words 
which it is obvious are miswritten may be cor-
rected " (IBID, No. XX). 
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'' It is not a word, it is the intent of the 
testator manifested in his will, that is sacred 
and must prevail.'' 

Brown v. Mugway, 15 N. J. L. 330; 
Elizabeth Trust Company v. Clark, 96 N. 

J. Eq. 550. . 

'' The Court will look at the circumstances 10 
under which the devisor makes his will * * * 
as the state of his property, of his family 
and the like. '' ' 

Jarman' s Twenty-/ oitr Rules of Construc-
tion, No. X. 

"Where the testator's intention is mani-
fest from the context of the will and sur-
rounding circumstances, but is endangered 
and obscured by inapt and inaccurate modes 
of expression, the language will be subordi-
nated to the intention, and in order to ef-
fectuate such intention, as far as possible, 
the court n1ay depart from the strict words 
and read a word or phrase in a sense differ-
ent from that which is ordinarily attributed 
to it, and for such purpose may mold or 
ch~ng~ the language of the will, such as by 
reJecting superfluous, absurd or repugnant 
wor~s o~ phrases, or re~tricting them in their 
apphcat10n; by supplying omitted words or 
phrases ; by transposing words, expressions 
or sentences; or by substituting one word or 
phrase for another. This rule however 
applies only where it is necessar~ in orde1! 
to effectuate the testator's intention which 
is clearly apparent, but which has b~en de-
fectively expressed in the will.'' 

40 Cyc, 1399 ; 
See also 2 Ja .rman on Wills, pp. 840-843 

(5th Ed.); 
1 Underhill on. Wills, p. 493, et seq. Secs. 

361, et seq. 
Schouler on Wills, Executors and Adminis-

trators, Secs. 873, et seq; 
28 R. C. L. p. 225, Sec. 187. 

20 
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The 2d, 3d, 4th, 5th and 6th questions should 
be considered in view of and governed by the 
rules of law above quoted, and it seems to me 
that upon a careful reading of the will it becomes 
too obvious for any argument that the 2d, 3d, 4th 
and 6th questions should be answered in the af-
firmative. 

As to the second, the word ''foregoing'' is 
meaningless and the word "following" was ob-
viously intended, as otherwise the paragraph in 
which the word ''foregoing'' appears would have 
no application. There are no ''foregoing'' de-
vises and bequests,'' they are all '' follovving. '' 

3. 

As to the third question, it is quite clear to me 
that the words "trust account" are used with 
reference to the income and not the principal. 
That this was the intent of the testator is evi-
denced by the language used in the preceding 
part of this 15th paragraph of the will, wher e 
the testator directs the trustees to pay taxes, 
assessments, etc., '' from the income received by 
them from the prinicpal of the trust herein cre-
ated." The words "trust account" as used at 
the end of this paragraph must be construed in 
the light of the preceding language. It is incon-
ceivable that the testator would have provid ed 
for the payment of taxes, assessments, insurance, 
etc., out of the income and the payments of re-
pairs out of the principal. These items are 
usually budgeted together and the words '' trust 
account" in my judgment, are merely a con-
cise repetition, in effect, of the above quoted 
language previously used in the same paragraph. 
I believe the testator in using the words "trust 
account" had in mind the same fund out of which 
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he directed taxes, etc., to be paid. It will be 
further noted that the whole income of the trust 
estate is charged with the support and mainte-
nance of the widow and the home property, the 
use of which was devised to her for life. The 
items of expense mentioned come under the head 
of support and maintenance of the widow and 
of the home property. 

4. 
That the word ''herein'' should be read '' there• 

in" , if it were not otherwise obvious, would con-
clusively appear from the use of the word 
''t herein'' under similar circumstances in the 
next succeeding paragraph. 

5. 

\\Tith respect to the 5th question, it would 
seem that this is prematurely raised, and a dis-
cussion of it would serve no useful purpose at 
this time. It is highly improbable that the ques-
tion will ever be of any practical importance in 
the administration of this estate and until the 
necessity arises the question should be left open. 
It will never arise unless all the Johnson defend-
ant s predecease the widow. 

6. 
As to the 6th question, a consideration of the 

whole of paragraphs 18 to 21 of the will must be 
had in order to determine the intention of the 
tes tator. If the words here under consideration 
should be given the strict construction contended 
for by the Johnson defendants, then obviously 
much of the language of these paragraphs would 
be useless and meaningless. To my mind the 
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language used evidences an intention on the part 
of the testator to give his executors and trustees 
the widest latitude in the matter of investments 
and to absolve them from any liability whatever 
in the event of loss resulting from any invest-
ments either of the testator or his trustees. If 
the testator had not intended to use the word 
"without" instead of the word "with," so that 
this part of the will would read "and without 
regard to the question:'' etc., then the succeeding 
language in that paragraph is inapt, unnecessary 
and useless. If the testator had intended that 
the trustees should be restricted to legal securi-
ties in their investments, he would have used the 
word "but" instead of "and" so that this 
phrase would have read "but with regard to the 
question,'' etc., or the whole of paragraph 20 
could have been omitted from the will. 

But it is quite clear to my mind that the 
testator intended to use the word "without" and 
with this construction no question arises as to 
the meaning of this part of the will and there is 
no surplusage. 

7. 
A consideration of the 7th question raised in 

this suit involves the construction of the word 
"misfortune" as used in paragraph 13 of the 
will and in considering the meaning of the 
language there used '' the entire will must be read 
in order to gather the testator's intention and 
no part is to be disregarded because it may be 
illegal. The first essential is to determine from 
everything in the testator's will what he meant 
should be done with his property and the second 
~s to ~scertain whether or not his meaning and 
1ntent10n can be given legal effect. A n1an can 
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do as he pleases with his own unless he runs 
counter to some rule of law or public policy." 
Matter of Fowles, 222 N. Y. 222. "It is because 
testators do not always express themselves as ex-
actly and as properly as others might have done 
that so much litigation arises over wills, and has 
forced the courts to say that the intention of the 
testator, when this can be gathered from the 
four corners of the will, must be carried out if not 
contrary to some rule of law.'' IBID. As I read 
this will, it is apparent that the word ''misfor-
tune" as used, should be construed in its broad-
est possible sense. It is quite apparent to 111e that 
the testator, after having provided an annuity of 
$15,000 for his wife, in addition to the use of the 
homestead property, conceived the idea that that 
sum 1night be insufficient for "her competent and 
comfortable support and maintenance,'' and then 
decided to vest his trustees with absolute discre-
tion to increase the amount of that annuity "as 
they may consider necessary or advisable,'' and 
in determining the intention of the testator in 
this connection, the objects and purposes of the 
will as a whole should be considered. The testa-
tor had an abundance of this world's goods and 

10 

20 

an inspection of his will discloses the purpose to 
devote the entire principal of his estate to the 30 
accomplishment of two primary objects or pur-
poses during the lifetime of his widow and his 
half sister; first, the payment of an annuity of 
$1,200, or such larger sum as might be necessary 
to the half sister; and second, the payment of an 
annuity of $15,000, or such additional sum as 
might be necessary, to the widow during her life-
time. No disposition whatever of any portion 
of the principal of the estate is made during 
the lifetime of the widow. Even that portion of 

40 
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the principal of the estate which is to produ ce 
the annuity for the half sister is not to be dis-
tributed until after the death of the widow. 
These facts, coupled with the value of the 
estate, are significant of testator's intention . 
I think it may be fairly stated that the princip al 
object and purpose of the testator was to provid e 
for the competent and comfortable support and 
maintenance of his widow and that all other con-
siderations were subservient to this. The John -
son defendants contend that testator's intention 
was to vest his trustees with the power to in-
crease his widow annuity only in the event of 
some great misfortune making such increase an 
absolute necessity. The construction of the word 
''misfortune'' contended for by these defendan ts 

20 would restrict the meaning of the word to a gre at 
calamity or upheaval of nature, but if such re-
stricted use of the word was intended by the 
testator, why was it necessar y that this imm ense 
estate should be held intact during the lifetim e 
of the widow 1 A misfortune is a miscarriag e of 
fortune. One may be fortunate or unfortunat e. 
If the latter, he suffers a misfortune. One may 
have the good fortune to have good health, or 

30 

40 

may suffer the misfortune of ill health. Any un-
fortunate illness, whether mental or physical, is 
a misfortune. If one's living expenses are 
greater than one's income, that one is unfo r-
tunate and thereby suffers a misfortune. If in 
the instant cas e, the testator did not provide out 
of his large estate ample means of support for 
his widow, she is unfortunate and as a necessar y 
result has suffered a misfort'une within the mean-
ing of this word as used in the will. It is such 
a misfortune which, in my judgment, was in con-
t emplation of the testator when he used that 

119 

Conclus ions of Vfoe-Chan cellor. 

word. The testator's apparent object was to 
provide for his widow's comfort in the fullest 
measure; otherwise he would not have allowed 
his trustees any discretion at all. It would be 
foolish to say that the trustees might have the 
discretion to increase the annuity in the event 
of an upheaval of nature or a great calamity af-
fecting merely physical conditions at _the home -
stead, and not in minor matters affecting the 
widow's comfort and health, and consequently 
putti ng her very life in peril; and yet, if the 
homestead were destroyed or swallowed up in 
an ear thquake, I apprehend that even the John-
son defendants would admit that such a calamity 
would justify and increase of the annuity. If 
the word is to be used in the strict sense claimed 
for it by the defendants Johnson, where is the 
line to be drawn 1 What sort of a disaster would 
jus tify the trustees in the exercise of this dis-
cretion and who is ·to decide when such a catas-
trop he or upheaval of nature has occurred 1 J\1ust 
the trustees on every occasion of this kind apply 
to the Court for its determination as to the ex-
istence of circumstances which are within the 
meaning of the word '' misfortune 1'' If so, then 
the trustees have no discretion . But the broad 
ter ms of this clause containing the word ''mis-
fort une'' are an indication to me that this word 
was likewise used in its broadest sense and in 
considering this question it n1ust be borne in mind 
that this will was written by the testator himself 
without the aid of legal advice. Hewitt v. Gre en, 
11 N. J. Eq. 345. This broad construction of the 
word '' misfortune'' is further indicated by the 
circumstances surrounding the testator and his 
family and the fact that he had made prior sub-
sta ntial provision for his children; and the pro-
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visions for the half sister, as contained in this 
will, should also be borne in mind. It could 
hardly be said that the testator was less inter-
ested in making adequate provision for his 
widow's comfort than he was in making pro-
vision for the future comfort of his half sister, 
and yet it is admitted that full discretionary 
powers are given the executors and trustees with 
respect to increasing the annuity of the half 
sister. I think it may be reasonably inferred 
from the will itself that the testator intended to 
be no less liberal with his widow than with his 
Lalf sister; and if this be so then this court ought 
to construe this will in a manner which will 
carry out that intention, if it can be done without 
doing violence to recognized legal rules of con-
struction. 

It appears that shortly after the testator's 
death and immediately after the reading of the 
will, the widow became nervous, wrought-up 
and hysterical over her apprehension that the 
provisions of the will for her were inadequate. 
Prior to testator's death, Mrs. Swetland had been 
an invalid for many years, and as a result of 
testator's death and her concern over the pro-
visions of the will in her favor, she was obliged 

3 0 to go to a sanatorium. Her physical and mental 
,condition prompted a hurried conference among 
the trustees and beneficiaries of the estate, as a 
result of which the trustees immediately in-
creased the widow's allowance to $24,000 per 
annum. This was consented to by all parties ex-
cept the Johnson defendants. The results of this 
increase were favorable to the widow's con-
dition of health, particularly the mental condition, 
and were immediately apparent. Considerable 

4 0 testimony was taken on the question of whether 
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or not the necessities of the widow required this 
increase, which has * * * already been al-
lowed by the trustees. The strong weight of the 
testimony indicates that the widow's reasonable 
requirements of support and comfortable main-
tenance are at least equal to this increased al-
lowance; but, as I view it, even if the question 
were a debatable one, there being here no charge 
or proof of mala fides, and the action of the 
trustees being apparently the result of an honest 
exercise of discretion vested in them by the 
testator, this count cannot interfere. '' Refer-
ence must always be had, in the execution of the 
power, to the end or purpose intended by the 
grantor of the power, and this end or purpose 
must be gathered from a construction of the 
written instrument; and a power must always be 
executed bona fide for the end and purpose de-
signed." Perry on Trusts, Sec. 511A. In this 
connection, it is significant that of the four 
trustees, two are sons-in-law and one a son of the 
testator and the widow, and whatever increase is 
allowed, it to that extent proportionately de-
crease s the benefits which these three trustees or 
their families v;rill ultimately receive from this 
estate. 

The Johnson defendants, ·while denying the 
right of the trustees to increase the widow's al-
lovvance, assert that they are willing tu enter into 
an agreement with the other heirs vi7hereby the 
trustees may increase that allowance, but insist 
that this is a matter of grace rather than of right. 
As already indicated, however, I am of the op-
inion that the trustees may increase the widow's 
allowance in their absolute discretion, and so long 
as that discretion is exercised honestly, this 
Court has no power to interfere. Larkin v. 
Wikoff, 75 N. J. Eq. 462. 

10 
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In the case last cited the Court aptly said, 
"Where a power is given to trustees to do or not 
to do a particular thing at their discretion, the 
Court has no jurisdiction to lay a command or 
prohibition upon them as to the exercise of that 
power, provided their conduct be bona fide and 

10 their determination is not influenced by improp er 
motives.'' See also Reed v. Patterson, 44 N. J. 
Eq. 211. 

8. 

The Montclair property is the subject of one 
deed and was always used and assessed as a 
,vhole. ''Jack's house'' was built on these ground s 
by the te stator for ''Jack's'' use, but it was oc-
cupied by him for only a short time. It is now 

20 vacant and has been vacant since 1921 except for 
a short period of time when it was rented to 
strangers. The rental was discontinued becau se 
the testator did not want strangers near him 

. and from all that appears testator collected the 
rent. There is no dividing line between ''Jack's 
house'' and the homestead; no fence, nor in fa ct 
any physical mark indicating what portion of the 
grounds would be appurtenant to ''Jack's house' ' 
if separated from the rest of the homestead prop -

30 erty. No actual division or separation was ever 
made by the testator in his lifetime, and this in-
dicates to me that no separation was ever in-
tended. The defendants Johnson contend that 
''Jack's house'' and the land appurtenant ther e-
to are not included in the devise to the widow for 
life and desire the Court to separate "Jack's 
house'' and a portion of the Montclair propert y 
from the homestead property. * '" * This 
Court cannot assume the burden of dividing this 

40 property to suit the ·whjn1 of son1e of the bene-
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ficiar ies under the ,vill, even if any division had 
been intended by the testator. It is, however, all 
too obvious to me to admit of any argument that 
''J ack's house'' is a part of the homestead prop-
erty and intended by the testator to be includ ed 
in this devise. See Ackerman v. Crouter, 68 N. J. 
Eq. 49, affirmed 69 N. J. Eq. 839; La .nning v. 
Siste rs of St. Francis, 35 N. J. Eq. 392; Inhabi-
tants v. Bru .ch' s Ex'r., 37 N. J. Eq. 483; Webs v. 
Carney, 32 Atl. Rep. 705; Jackson v. Roe, 86 N. J. 
Eq. 373; JI art field v. Penna Co., 89 N. J. Eq. 45. 

9. 

As the executors and trustees are vested with 
complete power of sale, it requires only the con-
sent of the widow to en1power them to sell the 
Montclair property. All parties to this suit are 
agreed that in the event of a sale the widow is 
entitl ed to the income from the proceeds of such 
sale. ,Vith respect to the power of the executors 
and trustees to invest a portion of the proceeds 
in a smaller home for the widow, it is p·ertinent 
to consider the broad powers of investment given 
them by the will. They have the broadest lati-
tude in this respect, and if, in their judgment, 
the estate will be benefited by a sale of the Mont-
clair property and an investment of a portion 
of the proceeds in other real estate for the use 
of the ·widow, they have ample power to make 
this sale and investment. See Smith v. Robinson, 
83 N. J. Eq. 384-389. 

10. 

It is conceded by all parties that the testator 
died intestate as to th e surplus income, .and this 
is plainly apparent from a reading of the will. 
The only dispute is as to whon1 this income is 
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distributable and to whon1 it should be distrib-
uted. The defendants Johnson n1ake a distinc-
tion between the New York and the New Jersey 
incon1e and contend that the surplus income on 
the personal estate and the New Jersey realty 
is immediately distributable to the next of kin 
under the statute of distribution; but, as to the 
income on the New York realty, it is claimed 
that such incon1e is directed by the will to ac-
cun1ulate; that such direction is void under the 
New York law, and that by virtue of a New York 
statute this income is immediately distributable 
to the persons entitled to the next eventual es-
tate under the ,vill; namely, the three daughters, 
excluding the son on the theory that whatever 
share of the estate he gets is by virtue of the 
trust agreement, and that the trust agreement 
being incapable of incorporation in the will, as 
contended by the defendants Johnson, the son 
takes no share of the New York income. 

The case of Whittaker v. Whittaker, 40 N. J. 
Eq. 33, is very similar in facts to the case at 
bar, except that there there v\rere specific legacies 
of $15,000 to each of two brothers and a sister 
and one of $20,000 to another brother. The Court 
said that this indicated that it was not the tes-
tator's jntention that these next of kin should 
further benefit fro111 the estate until the final dis-
tribution. It will be noted that there is no pro-
vision in the will here involved for distribution 
of the inco111e pending final distribution of the 
estate, nor is there anything whatever said with 
respect to the surplus incon1e. It will also be 
noted that in the case at bar ample provision 
was made for the children prior to the testator's 
death by individual gifts to each. The testimony 
shows that approxin1ately $1,000,000 ·was distrib-
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uted in practically equal proportions an1ongst 
the children long prior to his death. This is a 
fact to be considered in detern1ining the testat-
or's intention with respect to surplus income, 
and, in c~nnection with the fact that there is no 
mention in the will of surplus income, indicates 
to me that it was testator's- intention that such 10 
income should be accun1ulated until the principal 
is distributable. In the last case of Fell v. Spir-
ling, 3 Adv. Repts. 773, at page 775, Justice 
Campbell, speaking for the Court of Errors and 
Appeals, said: 

'' The will is silent as to the income on 
retained shares or legacies, and there is 
nothing therein from which an intention of 
the testator can be inferred that it ,,Tas bis 
will and intention to distribute incon1e and 
withhold principal of a share or legacy. In 20 
such a situation we think a reasonable con-
struction n1ust be that the incon1e 1nust be 
accumulated and paid at the tin1e when the 
principal of the share or legacy is payable 
under the terms · of the will.'' 

Applying that language to the facts in the in-
stant case, it would seern that there should be no 
distribution of surplus income until the principal 
is distributed. The will which was involved in 
the Whittaker case, above referred to, was again 30 
before our courts in the case of Clement v. Crev-
eling, 83 N. J. Eq. 318, in 1914. This was after 
the death of the widow, but before the death of 
the niece, and the Court of Errors and Appeals 
then construed the portion of the will construed 
in the Whittaker case in connection with another 
clause, viz : 

'' In case of the decease of my wife be-
fore that of Emn1a Chambers, I direct and 
require my executors to retain sixty shares 
of the said stock and to pay the interest 40 
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thereon to said Emma Chambers during her 
natural life.' '' 

The Court held that distribution of the r esi-
duary estate should then be made, with the ex-
ception of the sixty shares of stock so directed to 
be held for the benefit of the niece. The Court 

10 said, at page 320: 
"We are of the opinion that the constru c-

tion put upon this will by Chancellor Run-
yon was erroneous. We think it was not 
the testator's intent that the distribution of 
the whole of his residuary estate should be 
pos ,tponed until the death, both of his wife 
and her niece. Standing alone that would 
be the natural effect of the sixth paragraph 
of the will." (This is the paragraph con-
sider ed in lV[ittaker v . vVhittak er. 

'' In our opinion, by the sixth paragraph 
o of the will the testator's estate vested in 

his brothers and sisters at the time of .th e 
testator's death, subject to the life intere st 
therein of his wife, and the interest of her 
niece; and upon the death of the wife sueh 
part of such estate as is not required to be 
retained for the benefit of th e niece is dis-
tributable in equal parts to the respectiv e 
personal repr esentatives of the testator' s 
brothers and sisters.'' 

I do not understand the disapproval by th e 
3 0 Court or Errors and Appeals of Chancellor Run-

yon's decision in the Whittaker case went to 
the extent of reversing him with respect to hi s 
construction of the 6th paragraph of the will , 
standing alone, but only to th e extent that aft er 
the death of th e ·wife the whole estate need not 
be held and that all but the sixty shares of stock 
retain ed for th e benefit of the niece could be 
distributed. In fact, the Court said that stand-
ing alone the 6th paragraph of the vVhittak er 

40 
,;vill ,vould warrant the construction placed upon 
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it by the Chancellor, but also said that as the 
will, in a later paragraph, directed the reten-
tion of sixty shares of stock for the niece's bene-
fit, that was, in effect, saying that the balance 
was to be distributed on the death of the wife. 
It would be much the same if in the instant case 
the ,vife predeceased the half sister, provision 
for which contingency has, however, been made 
by the testator. 

Wi th respect to all surplus incon1e except that 
from the New York real estate, n1y conclusion 
is that it should be accumulated until the death 
of the widow, at which time it may be distrib-
uted amongst those entitled i1nder the intestate 
la,vs. This I believe to ha ve been 'the intention 
of the testator and that intention applies equally 

]0 

to the New York incon1e. But Chapter 52, Ses- 2 0 
sion Laws of Ne,v York (1909) 358, (Consoli-
dated Laws of New York, Vol. 4), apparently 
pro hibits the accumulation of income on New 
York realty except for the sole benefit of minors 
in being when the accumulation is to commence 
and the accumulation n1ust be determined at or 
before the expiration of such minority. This 
is conceded by all counsel. The directions for 
the accun1ulation of the New York income being 
void, such part of it as is not needed for the 30 
purposes of the trusts created by the will is 
distr ibutabl e an1ongst those entitled to the next 
eventual estate. United Stat es Trust Company 
v. Soher, 178 N. Y. 442; Matter of Kohler, 96 
Misc. ( N. Y.) 433. The "next eventuals" are 
named in the 15th paragraph of the will, and the 
clause con1priseS' the three daughters, and the 
son, as trustee. St. John v. Andr ews I nstitut e, 
191 N. Y. 254; Matter of Kohl er, su,pra. Under 
the provisions of the will as here construed, how-

4 0 ever, all income, including that on the N evv York 
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realty, is first applicable to the purposes of the 
trusts created by the will for the benefit of the 
widow and half sister and before making any dis-
tribution of the surplus New York incon1e, ample 
provision by way of reserve should be made for 
the contingent requirements for the life tenants 

10 above current annuities. 

11. 

Complainants contend that the annuties and 
expenses are first payable out of the income on 
the personalty and New Jersey realty and that 
resort to the New York income should be had 
only when the other income proves insufficient. 
Niy attention has been directed to no New Jersey 
cases dealing with this point, but counsel for 

20 complainants referred to Decker v. Vreeland, 220 
N. Y. 326, in which case a New Jersey ·will af-
fecting New York real estate was involved and 
which supports the con1plainant 's contention. It 
seems to me that under the circumstances of this 
case and in view of the New York statute prohib-
iting the accumulation of income from the New 
York realty, the income from the personality 
and New Jersey realty should be first applied 
to the payment of annuities and expenses and 

3 0 the New York income should be next subject to 
these charges. 

12. 

In all cases where the will contains no di-
rections as to commissions or expenses of ad-
n1inistration, specific legacies and bequests are 
not charged with then1 but are paid in full and 
the commissions are taken from the residue or 
such assets as are not disposed of, Fowler v. 

40 Colt, 22 N. J. Eq. 44. If co1nn1issions are to be 
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taken from the residue or assets not disposed of, 
then all administration expenses should be thus 
paid and would be chargeable first, to the sur-
plus New Jersey income and second, to the sur-
plus New York income. They would be charge-
able against the corpus only after the surplus 
income had been exhausted. 10 

13. 

Con1plainants contend that the gift to Maurice 
J. Swetland, Trustee, in paragraphs 16 and 17, 
can be sustained upon either of two theories, 
(a) upon the theory of incorporation by refer-
ence, and (b) upon the theory that the trust 
agreement is not testan1entary in character and 
may therefore be referred to for the purpose of 
defining and 111aking certain the persons to w ho1n 2 0 
and the proportions in which the estate is to 
be distributed. Counsel for all of the defend-
ants except the defendants Johnson agree with 
this proposition; bnt it is claimed on behalf of 
the Johnson defendants that the rule of incorpo-
ration by reference is not in force in New Jersey 
and that for this reason the gift cannot be sus-
tained on that ground; and that the trust agree-
ment referred to is testainentary in character 
and, as it is not executed in conformity ·v?ith our 30 
statute of wills, it cannot be referred to for the 
purposes suggested by counsel for the con1plain-
ants. 

The English rule and the general rule in force 
in this country is that an extraneous document 
may be incorporated in a will by reference there-
to whether or not the docun1ent is testamentary 
in character, provided (1) there is a testamen-
tary reference in the will to the docu1nent; (2) 
that the docu1nent is described ·with sufficient 40 

I 
I I 
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accuracy as to insure its identity; and (3) that 
the document is actually in existence at the date 
of the will. 28 R. C. L. 112, Sec. 64; 40 Cyc. 
(Wills) Paragraph 8; Note, 68 L. R. A. 353. 
Allen v. Maddock, 11 Moore, P. C. 427; 6 Equity 
Reports, 825, is the leading English case. One 

10 of the leading cases in this country is Newton v. 
Seaman's Friend Society, 130 :Mass. 91; 39 Am. 
Reports, 433. It is contended on behalf of com-
(Plainants and all defendants, except the defend-
ants Johnson, that the English rule which "has 
been adopted'' in most jurisdictions in this coun-
try is also in force in New Jersey, and in support 
of this proposition cite M cCurdy v. Neall, 42 N. 
J. Eq. 333; Sm.ith v. Smith, 54 N. J. Eq. 1, af-
firmed 55 N. J. Eq. 821; Condit v. Reynolds, 66 

20 N. J. L. 24~; 11,f agniis v. Magnus, 80 N. J. Eq. 
346; Condit v. Dehart, 62 N. J. L. 78; Smdh v. 
Riwdde, 97 Atl. 296; affirn1ed 98 Atl. 1085-86-87. 
On the other hand, counsel for the Johnson de-
fendants insists that the doctrine of incorpora-
tion by reference is not in force in this state 
and cite in support of that contention, among 
other authorities, H a,rtwell v. Martin, 71 N. J. 
Eq. 157; Mit,rray v. Lewis, 94 N. J. Eq. 681, and 
Smith v. Smith, supra .. 

30 
But regardless of what the rule is in New 

Jersey with respect to the doctrine of incor-
'.Poration by reference, and about which there 
seems to be some contrariety of vie·w, I am of 
the opinion that this bequest is valid. By it the 
testator merely added additional property to a 
trust fund established by him years before the 
execution of his ·will under a valid, active trust 
and to which he had, from time to time during 
his lifetime, added securites. The trust to which 

4 O this bequest is added is not theoretical, nebulous, 

131 
Conclusions of Vfre-Chan.cellor. 

intangible or incapable of identification, but 
exists in fact, and the trustee -legatee is as dis-
tinct and definite an entity as would have been 
an individual or corporation legatee. In Master 
of Fowles, 222 N. Y. 222, two wills were involved, 
the will of the husband and the will of the wife. 
The case as considered on the basis of the wife's 1 O 
having survived the husband, although both lost 
their lives in the "Lusitania" disaster. It was 
held that under the husband's will the bequest 
was to the wife's executor. It was impossible 
to determine who were the beneficiaries of the 
bequest without consulting the ,vife 's will. The 
gift was, nevertheless, sustained, notwithstanding 
the fact that New York does not recognize the 
doctrine of incorporation by reference. That 
case clearly held that a gift to an executor is 20 
a complete testamentary disposition. If this be 
true as to a gift to an executor, it n1ust be 
equally true if the gift be to a trustee; and if 
the gift will pass to the beneficiaries under the 
will which the executor represents, it necessarily 
follows that the gift will pass to the beneficiaries 
under the trust agreement in the instant case. 

If, during his lifetime, the testator had given 
certain moneys and securities to the X Bank, 
pursuant to an agreement providing that the 0 0 
subject of the gift should be held under certajn 
trusts therein declared, and further providing 
that whatever property the testator should by 
will leave to the said bank should be added to 
said fund and held upon the said trusts, I ap-
prehend that a bequest by that testator to that 
bank, without mention of the trust agreement, 
would be valid, and that the trust as applied 
to such bequest would be enforceable by the bene-
ficiaries. It should be none the less so if the 40 
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testator had referred to the trust agreement in 
the will as indicative of the trusts under which 
the bequest was to be received and held· and if 

' so, the bequest under consideration is also valid. 
Smith v. Sm i th, supra, held that "where the will 
fails to indicate ,,,hat the purpose is the Court . ' will not disregard a statute to supply that which 
the will omits.'' A trust there declared by will 
was held void because of indefiniteness and this 
was in line with other decisions reaching the 
same result. Those decisions resulted from the 
inability of the Court to determine the identit y 
of the ultimate beneficiaries of the trust with 
certainty; but we are confronted with no such 
difficulty here. The will itself points the way 
and removes the difficulty by referring to the 
document naming the ultimate beneficiaries of 
the bequest. Nor is it necessary for us to here 
determine who are the ultimate beneficiaries of 
the Maurice J. Swetland trust; it is sufficient that 
such a trust exists and that the beneficiari es 
thereof are capable of identification. The tru st 
to which this bequest is added was not created 
by the will, and, therefore, legal rules appli-
cable to testamentary trusts are not uniforml y 
applicable here; but if it be necessary, in order 
to sustain this bequest to now determine the 
ultimate beneficiaries, authority is not wanting 
to warrant a reference to the trust agreemen t 
for that purpose. In Condit v. Dehart, supra, the 
testator devised his residuary estate to his son 
and by a codicil authorized his son to dispose by 
,vill of his (testator's) residuary estate. He 
then left his residuary estate to such person 
or persons as his son should designate and ap-
point by his will. The son died before the tes-
tator, but left a will in which, after reciting 
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the power of appointment, he designated his 
wife as the person to whom his father's resi-
duary estate should go. After the death of the 
son the father executed a second codicil to his 
will, ratifying and confirming the former codicil 
and the disposition of his residuary estate by 
the son's- will. It was held "the son having died J 0 
in the lifetime of his father, the will of the 
former, although not transferring his father's 
res iduary estate by appointment, 1s to be re-
ferred to for the purpose of ascertaining the 
person to whom that estate passes by the father's 
will. The latter instrument effectuates what the 
son attempted to do but could not do by his 
own will.'' If in that case the Court could refer 
to the son's will, in order to determine the bene-
ficiary of the father's will, I see no reason why, 2 o 
in the case at bar, the trust agreement executed 
by the son cannot be referred to for the purpose 
of determining the persons who are to ultimately 
receive the bequest. In Re: Piff ard, 111 N. Y. 
410, was cited by the Court in support of the 
decision in Condit v. Dehart. The facts in that 
case are similar to the New Jersey case, the 
same result was reached, and in announcing its 
decision the Court said : 

'' Her will, therefore, is referred to, not 3 O 
as transferring the property by appointment, 
but as definite and making certain the per-
son to whom and the propositions in which 
the l/5th should pass by the father's will 
in case of the death of the daughter in his 
lifetime; what she would have done by her 
will, but could not, that he did for her by 
his own will. '' 

The same principle was involved in 111 a.tter of 
Pow les, sup ra. In th e case at bar the trust agree -
ment is not testamentary in character-it is not 4 o 
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even executed by the testator-it is declaratory 
merely, not dispositive. On the other hand, in 
the Condit, Piff ard and Fowles cases, the docu-
ments there referred to were testamentary in 
character although not executed by the testator. 
They were dispositive, not declaratory. A for-

10 tiori, then, is the bequest now under considera-
tion valid. 

20 

30 

I will advise a decree in accordance with these 
conclusions. 

Submitted August 4, 1926. 

Decided October 16, 1926. 
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FINAL DECREE. 

IN CHANCERY OF NEW JERSEY. 

Between 

MAURICE J. SWETLAND, et al., 
Complainants, 

and 

HATTIE SWETLAND, et al., 
Defendants. 

On Bill, &c. 

Final Decree. 

56/689. 

Complainants having filed their bill of com-
plaint in the above-entitled cause and the infant 
defendants, Ruth Dorothy Kane, Elizabeth Adele 
Kane and John Swetland Kane, having been 
duly served with supoena ad respondendum and 
this court having duly appointed Thomas Bar-
ber, Clerk of this court, as Guardian ad litem for 
said infant defendants, Ruth Dorothy Kane, 
Elizabeth Adele I{ane and John Swetland I(ane; 
and notice to the absent defendants having been 
duly published and mailed pursuant to order of 
this court, and said absent defendants having 
been duly brought into .court in accordance with 

10 

20 

law and the rules of this court, and this court 3 O 
having duly appointed Clare Peter Johnson, as · 
Guardian ad litem of the infant defendant, Clare 
Peter Johnson, Jr., and having duly appointed 
Thomas Barber, Clerk of this court, as Guardian 
ad litem of the infant defendants, Velma I. 
Stevens, Frederic C. Stevens, Jr., Henry M. 
Swetland Florence A. Swetland and Carolyn G. ' Swetland; and Messrs. McCarter & English, so-
licitors of this court, having appeared and filed 
an answer for the defendants, Hattie Swetland, 40 
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Clara A. Swetland, Velma I. Stevens, Ruth D. 
I(ane, Grace E. Swetland and Maurice J. Swet-
land, individually and as Trustee, and Messrs . 
Pitney, Hardin & Skinner, solicitors of this 
court, having appeared and filed an answer for 
the defendants, Dorothy A. Johnson and Clare 
Peter Johnson as Guardian ad lit em of Clare 
Peter Johnson, Jr., and Thomas Barber, Clerk 
of this court, having duly appeared and filed an 
answer as Guardian ad litem of the infant de-
fendants, Ruth Dorothy I(ane, Elizabeth Adele 
I{ane and John Swetland Kane, and said Thomas 
Barber, Clerk of this court, having also duly 
appeared and filed an answer as Guardian ad 
litem of the infant defendants, Velma I. Stevens, 
Frederic C. Stevens, Jr., Henry M. Swetland, 
Florence A. Swetland and Carolyn G. Swetland; 
and the infant defendant, Edith Patricia Johnson, 
having been born after the filing of said bill of 
complaint and while this cause viras still pending 
and this court having duly appointed Clare Peter 
Johnson as Guardian ad litern of said infant, and 
it having been stipulated in open court by coun-
sel for all parties in interest and ordered by the 
court by order duly entered that the answer 
filed on behalf of Clare Peter Johnson as Guard-
ian ad lit em of Clare Peter Johnson, Jr., be 
deemed to be the answer of said Clare Peter 
Johnson as Guardian ad litem of Edith Patricia 
Johnson, and all parties in interest being duly 
in court, and this ca use coming on to be heard 
in the presence of :Messrs. Borden D. Whiting, 
Ira C. Moore, ,Jr., and George W. Elkins, of 
counsel with the complainants, and Messrs. 
George W. C. l\tlcCarter and Arnold L. Davis, of 
counsel with the defendants, Hattie Swetland, 
Clara A. Swetland, Velma I. Stevens, Ruth D. 
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Kane, Grace E. Swetland and Maurice J. Swet-
land, individually and as Trustee, and :Messrs. 
Alfred F. Skinner and Clare Peter Johnson, of 
counsel with the defendants, Dorothy A. John-
son and Clare Peter Johnson as Guardian acl 
litem of Clare Peter Johnson, Jr., and as Guard-
ian ad lit em of Edith Patricia Johnson; 

And it appearing that Horace l\L Swetland, 
late of the Borough of Verona, Essex County, 
New Jersey, departed this life on June 15th, 
1924, leaving a last will and testament which is 
as follows, the several paragraphs of which for 
convenience of references are herein given 
marginal numbers: 

1. '' I, Horace M. Swetland, of the Town-
ship of Verona, County of Essex, State of 
New Jersey, do hereby make, publish ai~d 
declare this my last will and testament, 111 
manner and form following: 

2. FIRST: I direct that all my just debts 
and funeral expenses be paid, except busi-
ness obligations which may be carried at the 
discretion of my executors. 

3. SECOND: I direct that all transfer, 
inheritance or succession taxes upon the 
foregoing devises and bequests shall be paid 
by my executors from my residuary estate. 

4. THIRD: All of my estate, of which I 
may die seized or possessed, or to which 
I may be entitled at the time of my decease, 
I give, devise and bequeath to my Executors, 
hereinafter named, IN TRUST NEVER-
THELT~SS, and for the following uses and 
purposes, and subject to the terms, con~i-
tions, powers and agreements as herern 
provided: 

5. (A) To have and to hold and possess 
the same, to collect the rents, issues and 
income and the profits thereof, and to pay 
from the net income therefrom the following 
amounts: 

10 
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6. 1. To deliver and pay over to my 
half sister, Hattie Swetland, if she shall 
survive me, the sum of Twelve Hundred 
Dollars ($1,200) each year, during her life, 
in semi-annual instalments of Six Hundred 
Dollars ( $600) each, and I direct my Execu-
tors to make the first of such payments im-
mediately after my decease. 

7. It is my will, and I direct my Trustees 
in the exercise of their absolute discretion, to 
increase as they may consider necessary, the 
a_!Pount to be paid to said Hattie Swetland, 
if any misfortune should befall her whereby 
her necessities should require the payment 
of a larger sum. 

8. It is my will, and I direct my Trustees 
upon the death of my wife, or if she should 
have predeceased me and I am survived by 
said Hattie Swetland, to immediately dis-
tribute the principal of the trust hereby 
created and as herein provided, except such 
amount of cash or assets as they shall set 
aside and retain as sufficient to insure the 
return of an annual net income of not less 
than r:rwelve Hundred Dollars ($1,200) to be 
used and applied as above provided for the 
benefit of said Hattie Swetland. 

9. It is my will, and I direct that if my 
Trustees shall set aside and retain assetPi 
sufficient for the purpose specified in the 
next preceding paragraph hereof, and in the 
event the necessities of said Hattie Swetland 
should require the payment of a greater an-
nual amount than therein provided, that they 
shall have the power and authority to pay 
over or apply any part of, and if necessary 
all of the principal so set aside for the 
aforesaid purposes for her comfort, care 
and maintenance, as in the exercise of their 
absolute discretion my Trustees may consider 
necessary or advisable. 

10. Upon the decease of said Hattie 
Swetland, and in the event that a separate 
fund shall have been established for her 
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benefit as herein provided, I direct mr Trus-
tees to distribute the principal of said fund 
or the remainder thereof and all additions 
thereto, if any, in the same mann~r a~ he_re-
inafter provided for the final distribution 
of my residuary estate. 

11. 2. '110 deliver and pay over to my 
wife Clara A Swetland, the sum of Fifteen 
Tho~sand Dollars ($15,000) per year during 
her life, in equal monthly payments, the ~rst 
of which shall be paid by my Executors im-
mediately after my decease. 

12. The provisions herein contained for 
the benefit of my wife, I hereby declare are 
intended to be and are so given to her in fulJ 
satisfaction and in lieu of and for her dower 
and thirds, which she may or can in any wise 
claim or demand out of any estate. 

13. It is my will, and I direct my Trustees 
in the exercise of their absolute discretion to 
increase, as they may consider necessary ?r 
advisable, the amount to be annually paid 
to rnv said ,vife, if any misfortune should 
bcfa]i her ·whereby it should become neces-
sary to p1·ovide for her ~0111petent and com-
fortable support and maintenance. 

14. It is my will, and I direct that my 
Trustees shall permit my said wife to have 
the use of and to occupy free of rent or 
other charges, except as her~in specifically 
otherwise provided; my dwelling hons~ and 
the grounds attached thereto situated 111 t!1e 
Township of Verona, Town of 1'1:ontclau, 
County of Essex, State of New Jersey, and 
all the furniture and articles of use and 
ornament of every kind and nature therein 
contained at the time of my decease, together 
with all personal property and equipment 
located upon said premises during the term 
of her life. 

15. It is my will, and I direct my Trustees 
to pay and discharge, during the l~fe of my 
wife all taxes, assessments, insurance 
charges and charges of every kind and na-

10 
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ture . except ~s herein otherwise specificall y 
provided, which may be imposed upon any of 
the land~ and premises used and occupi ed 
by my wi~e, as herein provided, from the in-
come received_ by them from the princip al of 
t~e trust herein created, except that my said 
wife _shall personally pay for all repairs to 
an~ improvements u:pon the said property 
while used and occupied by her and that in 
the event of her failure so to do and if it 
shall become necessary for the pr~per main-
tena1~ce and protec~ion of said property, and 
premises, I authorize and empower my said 
trustees to make such repairs or impro ve-
mei:i ts thereon as they in the exercise of 
their absolute discretion may consider prop er 
and necessary, and to charge the cost ther eof 
to the 'l1rust account. 

16. U po_n the death of my wife, Clara A. 
S:vetland, 1f she shall have survived me, I 
dire~t n1y Trystees, subject to the provi siorn, 
h_ere1n contained for the benefit of mv half 
sISte~, :Hattie Swetland, to distribute the 
~·en1a1nder of the principal of the trust here-
11~ c1~eated, and upon the death of the said 
I-Iattie Swetland, if she shall have sur vi-vcd 
me, to distribute the principal of the tn rnt 
held for ~1er benefit, by dividing the prin ci-
pal of said trust or trusts, as the case ma~· 
be, equally an1ong n1y daughters, :Mrs. Velm a 
I. Stevens, M_rs. Ruth D. ICane and Doroth y 
A. Johnson, and my son lVIa urice J Swet-
~and, as Trustee, or his' successor 'l;rust ee. 
rhe ~1equest to lVIaurice J. Sv1retland, Tru s-
tee: 1s made u_nder the Trust Agreem ent 
heretofore n1ent10necl and created by me un-
der ?ate of July 14, 1917, for the purpo ses 
here111 provided. 

17. In the event that any of my said 
daughters shall predece~se me or my wif e, 
Clara A. Swe_tl~nd, leaving lawful issue her 
and 1:1e surv1v1ng, then and in that event 
sue~ issue shall t~lrn per stripes and not per 
capita, the share its parent would have taken 
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under this will had such parent survived 
me and my wife, Clara A. Swetland; in the 
event that any of my said daughters shall 
have predeceased me or my wife, Clara A. 
Swetland, leaving no lawful issue her and 
me surviving, the share such child of mine 
would have received under the provisions 
hereof shall be equally distributed an1ong 10 
my survivin_g daughters or their issue, as 
herein provided, and Maurice J. Swetland, as 
Trustee, or his successor Trustee, under the 
Trust Agreement heretofore mentioned and 
created by me under date of July 14, 1917, 
for the purpose therein provided. 

18. B. Except as hereinbefore othen ;vise 
provided, I direct and empower my Trustees 
in the exercise of their absolute discretion, to 
sell either at public or private sale, and at 
such time and in such manner and upon 
such terms and conditions as may be deemed 20 
most advantageous and for the best interest 
of my estate, the whole or any part of the 
real estate of which I may die seized or 
possessed, or any interest therein, and to ex-
ecute and deliver any and all conveyances, 
deeds or other instruments that may be nec -
essary or proper to transfer said property 
o~ . to carry out the intention of this pro-
v1s1011. 

19. It is my will, and I hereby expressly 
direct that my Executors and Trustees in 
th eir ab solut e and uncontrolled di scretion ) 30 
may retain for such period as they shall see 
fit, any investments of any nature or kind 
made by me in my lifetime, and that no lia-
bility shall attach to them by reason of any 
loss occasioned to my estate by reason of so 
doing. It is also my will, and I hereby direct 
that the Trustees of the trusts created by 
this will may accept from my said Executors 
and may retain for such period as they deem 
,vise, any securities or property in which I 
may have invested my estate in my lifetime, 
even if such securities and investments are 40 
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not of a character in which fiduciaries are 
authorized to invest trust funds, and that no 
liability shall attach to such Trustees by 
reason of any loss occasioned by such accept-
ance or retention. 

20. I also expressly authorize and em-
power the Trustees of the Trusts hereb y 
created in their absolute discretion to inve st 
and re-invest the properties which may come 
into their hands in such manner as they may 
deem most advisable, and with regard to the 
question whether such investments or re-
investments so made by them are of a char-
acter permitted by law to fiduciaries, and I 
direct that no liability shall attach to said 
Trustees by reason of any investments or re-
investments so made by them. 

21. I expressly authorize my Executo rs 
and Tr~stees of the trusts hereby created, 
at any time to sell, assign and transfer any 
stocks or bonds or other securities in which 
my estate or any of the trust funds hereb y 
created may at any time be invested. 

22. FOURTH: I hereby nominate con-
stitute and appoint my son, Maurice J. 'sw et-
land, E. M. Corey, F. C. Stevens and M. J. 
Kane, as IiJxecutors and Trustees of this mv 
wiil, I direct that no bond or other sec~rit y 
shall be required from my Executors or 
Trustees herein named under any circum-
stances or in any event. 

23. In case of the death or resignation 
or inability to act of any one of the Execu-
tors and ~rrustees above named the thr ee . . ' remaunng Executors and Trustees shall act 
without the appointment of a fourth but 
thereafter in the event of the death o; dis-
qualification of any of the remaining Execu-
tors or Trustees, I nominate and appoint as 
substituted Executor and Trustee in th e 
place of Maurice J. Swetland, Em~rson P. 
Harris, and as substituted Executor and 
Trustee in the place of F. C. Stevens I 
nominate, constitute and appoint my daugh-
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ter, l\tfrs. Velma I. Stevens; and as substi-
tuted Executor and Trustee in the place of 
l\tf. J. I(ane, I nominate, cons,titute and ap-
point my daughter, lVIrs. Ruth D. Kane; and 
as substituted Executor and Trustee in th e 
place of E. l\L Corey, I nominate, constitute, 
and appoint Emerson P. Harris. 

24. All powers conferred by this will upon 
my Executors or upon my Trustees may be 
exercised by such of them as shall qualify 
or assume the execution of said Trustees 
and bv the survivors or survivor of them, 
and b)~ their lawful anrt qualified successors. 

]0 

25. Wherever in the foregoing provisions 
hereof, I have vested or authorized my 
Executors or Trustees to exercise their dis-
cretion in any matter, it is my will and I 
dire ct that in all matters pertaining to the 
administration of my estate and the trusts 
herein created, that the will of the majority 20 
of my then qualified and active Executors 
and Trustees shall be binding and final upon 
the remainder of them on all such questions. 

26. LASTLY: I hereby cancel, annul 
and revoke all wills · and testamentary dis-
positions by me heretofore made. 

27. IN WrTNEss WHEREOF, I have hereto 
attached my hand and seal in the presence 
of my subscribing witnesses, this 12th day 
of January, 1922. 

HORACE l\L SWETLAND. 

And it further appearing that at the time of 
the execution of said will and at the time of 
the death of the said Horace M. Swetland, there 
was in existence a certain Trust Agreement bear-
ing date of July 14, 1917, referred to in said will, 
which Agreement is as follows: 

30 

''WHEREAS, heretofore and on the 25th day 
of September, 1916, Horace M. Swetland of 
:Montclair, New Jersey, delivered to the 
undersjgned Five Hundred (500) shares 40 
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United Publishers Corporation Preferred B 
Stock, and on April 10, 1917, Six Hundred 
(600) shares United Publishers Corporation, 
Preferred B Stock, to be held by the under-
signed as trustee for the use and purposes 
expressed in the declaration of trust executed 
by the undersigned in connection therewith 
on the date aforesaid; and 

vV HEREAS, the said Horace M. Swetland 
revoked said trust pursuant to the rights and 
privileges which he had reserved unto him-
self in connection therewith at the time of 
the establishment thereof; and 

WHEREAS, the stock hereinbefore mentioned 
has been re -delivered to me as trustee by the 
said Horace M. Swetland pursuant to the 
terms and conditions of the trust hereinafter 
set forth for the purpose of establishing and 
constituting a new trust in regard thereto in 
favor of my wife and children and for the 
purpose amongst others as hereinafter statecl 
of applying the income from said stock for 
their support, education and maintenance. 

Now, THEREFORE in consideration of the 
premises and the sum of One Dollar to me in 
hand paid by the aforesaid I-Iorace M. Swet-
land, the receipt whereof is hereby acknowl-
edged, I, l\1AURICE J. SWETLAND, of 1\1:ontclair, 
N. J., hereby acknowledge and declare that I 
am possessed of Eleven Hundred (1,100) 
shares United Publishers Corporation, Pre-
ferred B stock, evidenced by certificates 
therefor numbered 204 and 319 IN TRusT, and 
for the sole benefit, advantage and use of my 
wife and children, subject to the following 
conditions in regard thereto as imposed in 
connection thermvith by the founder of said 
trust, to-wit: 

1. To pay and apply the income received 
from the principal of said trust to the sole 
benefit, advantage and use of my wife and 
children, or the survivor or survivors of them 
until such time as my youngest living child 
shall reach thirty years of age, on the hap-
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pening of which event the said trust shall 
terminate and the principal thereof and all 
additions thereto shall be distributed as here-
inafter provided. 

2. That in the event of my death during 
the continuance of said trusts, or if upon 
the happening of any event or for any reason, 
during said period, I shall consider it neces-
sary or advisable in the best interest of my 
wife and children to cease to act as such 
trustee, that I shall have the right, power 
and authority to nan1e as my successor or 
successors the trustee or trustees to carry 
out the trust herein provided for; 

3. That upon my youngest living child at-
taining the age of thirty years the principal 
of said trust and all additions thereto shall be 
divided equally between and paid to my 
present wife, if then living, my children and 
the living issue of any deceased child or chil-
dren of mine who shall take in equal parts 
the share or part which his or her parents 
and said deceased child of mine would have 
taken if liv:ing at the time aforesaid; that in 
the event of the death of my said wife be-
fore my youngest living child shall reach 
thirty years of age, and of the death of all of 
my children before reaching thirty years of 
age, ·without leaving issue then1 surviving, 
that then and in that event the principal of 
said trust shall revert to and become a part 
of the residuary estate of the af oresai(l 
founder thereof, I-Io race 1\1. Swetland . 

4. That the founder of said trust, Horace 
1\1. Swetland, reserves at all times during his 
life time, the personal rights, power and 
privilege of terminating the aforesaid trust, 
and that upon his election so to do, the afore-
said shares of stock constituting the principal 
thereof shall be returned and reverted to him 
free and clear of any and all claims or de-
mands ·whatsoever kind or nature, with the 
same force and effect as if the trust herein 
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provided for had never been created, any law 
to the contrary notwithstanding. 

IN WITNESS WHEREOF, I have hereunto set 
my hand and seal this 14th day of July, 1917. 
(Signed) MAURICE J. SWETLAND (L. s.) 
Witness: L. J. Montgomery. 

STATE OF NEW YORK, l 
CouNTY OF NEw YoRK. [ 88

' 

On this 14th day of July, 1917, personally 
appeared before me Maurice J. Swetland to 
me known and known to me to be the person 
described in and who executed the foregoing 
instrument and he acknowledged to me that 
he executed the same for the use and pur-
poses therein set forth. 

Notary Public, New York County. 

I, Maurice J. Swetland, the trustee named 
in the foregoing declaration of trust, and 
pursuant to the power and authority therein 
contained, hereby nominate and appoint as 
my successor to administer the foregoing 
trust in the event of my death during the 
period thereof, Ernest M. Corey of the 
Borough of Manhattan, City, County an<l 
State of New York, and as his successor for 
said purpose in the event that he should fail 
or refuse to accept the administration of said 
trust, or for any reason become incapable of 
administrating the same, then and in that 
event, I hereby nominate, constitute and ap-
point the Montclair Trust Company of J\/[ont-
clair, N. J., as my successor to carry out the 
terms and provisions of the trust aforesaid. 
(Signed) MAURICE J. SWETLAND (L. s.) 
Witness: 
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And it further appearing that a part of said 
testator's estate consists of a lot of land on 
47th street, in the City and State of New York, 
with a building thereon known as the Hotel :Man-
hatten, and that in his lifetime, the testator exe-
cuted a bond to the Union Dime Savings Bank 
dated February 5th, 1909, to secure the sum of 
$300,000, which at the time of his death, had been 
reduced by payment to the sum of $210,000, and 
was thereafter reduced to $200,000, and which 
bond was secured by a mortgage on said Hotel 
property; 

And it further appearing that Clara A. Swet -
land, the widow of said Horace M. Swetland, 
survives him; that testator left an estate valued 
at upwards of $1,500,000 producing an income of 
over $50,000 a year; and that by his said will 
he devoted the entire principal of his estate to 
the payment of an annuity of $1,200 or such 
larger sum as the Trustees might consider nec-
essary or advisable, to his half sister, Hattie 
Swetland, during her life time, and the payment 
to his widow during her life time of an annuity 
of $15,000 or such larger sum as the Trustees 
might consider necessary or advisable if any 
misfortune should befall her whereby it should 
become necessary to provide for her competent 
and comfortable support and maintenance; that 
prior to his death, he made substantial provis-
ions for his children; and that the prinicpal ob-
ject and purpose of the testator was to provide 
for the competent and comfortable support and 
maintenance of his widow; that the sum of $15,-
000 per year together with other provisions in 
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live in view of her age and condition of health, 
the size of testator's estate and the provisions 
of said will; that shortly after testator's death 
and immediately after the reading of the will, 
she became nervous, wrought up and hysterical 
over her apprehension that the provisions of the 
will for her were inadequate; that prior to testa-
tor's death she had been an invalid for many 
years and as a result of his death and her con-
cern over the provisions of the will in her favor, 
her physical and mental condition became a 
matter of grave concern; and it appearing that 
said widow was unfortunate and has suffered a 
misfortune within the meaning of said word as 
used in said will, and within the contemplation of 
~he testator when he used that word; and it ap-
pearing that the Trustees in the exercise of the 
discretion given to them in and by said will in-
creased the widow's allowance to $24,000 per 
annum; and it appearing that the widow's rea-
sonable requirements of support and comfort-
able maintenance are at least equal to this in-
creased allowance; and it appearing that the 
Trustees increased said allowance in good faith 
and in the honest exercise of the discTetio11 
vested in them by the testator; 

And it further appearing that the decedent at 
the time of his death owned premises situated 
partly in the Borough of Verona and partly in 
the Town of Montclair, Essex County, New J er-
sey, upon which there were three buildings, viz., 
the main dwelling house in which the decedent 
and his family resided, a two-story garage and a 
smaller residence facing on Afterglow Way; and 
that there was never any division or separation 
and nothing indicating a division or separation 
of the smaller house from the remainder of said 
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premises; and that the whole of said premises, 
including the main dwelling house, the garage 
and the smaller house were considered as one 
property and referred to in said will as the 
dwelling house and grounds attached thereto 
situated in the Township of Verona, Town of 
Montclair, County of Essex, State of New Jersey; 

And it further appearing that by said will, the 
use of said premises in the Township of Verona 
and the Town of Montclair, County of Essex and 
State of New Jersey, was given to testator's 
widow during the term of her life; and that ex-
cept as otherwise provided in said will, the 
Trustees in the exercise of their absolute discre-
tion were given power to sell the whole or any 
part of the real estate of which said testator died 
seized or possessed; and it appearing that the 
said widow is desirous that said premises in the 
Township of Verona and Town of Montclair be 
sold; and that a portion of the proceeds be in-
vested in a smaller home for her; 

And it further appearing that at the present 
time the income from the residuary estate of 
said Horace lVI. Swetland, is in excess of the 
amounts required for the comfortable support, 
care and maintenance _ of Hattie Swetland and 
Clara A. Swetland and for the maintenance, up-
keep and repair of the dwelling house and 
grounds ii1 the Town of Montclair; and it appear-
ing that a substantial part of said income is de-
rived from the real estate located in the City 
and State of New York; and that under the lavvs 
of the State of N evir York, a testamentary direc-
tion for the accumulation of income is void and 
such accumulated income should be distributed 
to those presumptively entitled to the next event-
ual estate; 
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· And it further appearing that the said testa-
tor, by his bequest to Maurice ,J. Swetland, as 
trustee, in his said will contained, merely add ed 
and intended to add additional property to a tru st 
fund establihsed by him years before the execu-
tion of his will under a valid, active trust, and to 

JO which he had, from time to time during his life-
time, added securities, said trust fund havin g 
been established under the declaration of tru st 
hereinbefore set forth, dated July 14th, 1917; 
that the trust to which this additional bequ est 
was added is not theoretical, nebulous, intangi ble 
or incapable of identification, but exists in fact, 
and that the trustee legatee is as distinct and de-
finite an entity as would have been an individu al 
or corporation legatee; that the trust exists and 

2 o the beneficiaries thereof are capable of identific a-
tion, and that the trust to which this bequest is 
added was not created by the will. 

And the said complainants having applied to 
this court for the advice and direction of thi s 
court with respect to various provisions of said 
will and having prayed that said will may be 
construed and the true meaning and legal effect 
of various provisions and parts thereof dete r-
mined, and the rights of the respective parti es 

3 O interested, declared by decree of this court; 
And the pleadings and proof having been rea d 

and the arguments and briefs of the respectiv e 
couns el having been heard, read and consider ed, 
and the court having duly considered said plea d-
ings, proofs, agruments and briefs; and it ap-
pearing to the court that the complainants are 
entitled to relief; 

It is, on this day of , 1926, by 
EDWIN RoBERT WALKER, Chancellor of the Stato 

40 of New Jersey, ORDERED, ADJUDGED and DECREED 
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and the said Chancellor by virtue of the power 
and authority of this court, doth hereby ORDER, 
ADJUDGE and DECREE as follows : 

1. The said Executors of the will of Horace 
M. Swetland, deceased, are not obliged to pay 
said bond executed to the Union Dime Savings 
Bank secured by a mortgage on said premises in 
New York City, but may carry the same or any 
part ther eof, in their discretion. Any payments 
made on account of the principal of said bond 
and mortgage should be paid out of the corpus of 
the pers onal estate. 

2. By the word ''foregoing'' in the paragraph 
of said will hereinabove marginally numbered 
3, the testator meant and intended ''following'' 
and said word is hereby construed to mean '' fol-
lowing .'' 

3. By the provisions of the latter part of the 
parag raph of said will hereinabove marginally 
number ed 15, the testator meant and intended 
that th e Trustees should properly maintain and 
protec t the lands and premises, the use of which 
is given to testator's widow during her lifetime, 
and in so doin g, th ey are by said will authoriz ed 
and empowered to make such repairs and im-
pr ovements thereon as they in the exercise of 
their absolute discretion may consider proper 
and necessary and to charge the costs thereof 
to the ' ' Trust Account.'' By the words '' Trust 
Account'' as therein used, the testator meant and 
intended '' the inconie received by the Trustees 
from th e principal of the trust account" and said 
words are hereby construed to mean '' the income 
received by them from the principal of the trust 
account." 

4. By the words '' herein provided'' as used 
at the end of the paragraph of said will herein-
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above n1arginally nu1nhered 16, the testato r 
meant and intended '' therein provided'' .and said 
words are hereby construed to mean "therein 
provided.'' 

5. By the words '' with regard'' as used in 
the paragraph of said will hereinabove marginall y 
numbered 20, the testator meant and intended 
"without regard" and said words are hereby 
construed to mean '' without regard.'' 

6. By the provisions of the paragraph of said 
will hereinabove marginally numbered 13, the 
trustees are given absolute discretion and power 
to decide and determine if and when a misfortune 
befalls the testator's widow, Clara A. Swetland , 
and to determine the amount to be paid to her 
to provide for her competent and comfortable 
support and maintenance so long as that dis-
cretion is exercised honestly and in good faith . 
A "misfortune" has befall en said ·widow ·within 
the meaning of said word as used in the par a-
graph of said will hereinabove marginally num-
bered 13; that said widow's reasonable requir e-
ments of support and comfortable maintenanc e 
are at least equal to the sum of $24,000 per 
annum, and that the trustees increased her al-
lowance to that amount in good faith and in 
the honest exercise of the discretion vested vested 
in them by the testator. 

7. By the words "my dwelling house and the 
grounds attached thereto situated in the Town-
ship of Verona, Town of Montclair, County of 
Essex, State of New Jersey," as used in the 
paragraph of said will hereinabove marginall y 
numbered 14, the testator meant and intended 
the entire premises owned by said testator partl y 
in the Borough of Verona and partly in the Town 
of Montclair, Essex County, New Jersey, in-
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eluding the main dwelling house, in which tes-
tator resided, the garage and the smaller resi-
dence facing an Afterglow Way, and said words 
are accordingly so construed. 

8. The Trustees of said will joining with the 
widow, Clara A. Swetland, may in their dis-
cretion, sell the premises partly in the Borough 
of Verona, and partly in the Town of J\1ontclair, 
Ess ex County, New Jersey, ref erred to in the 
par agraph of said will hereinabove marginally 
numbered 14, and said r:e:rustees in their discre-
tion, may invest the proceeds of such sale or 
any part thereof in another home for the use of 
said widow during her lifetime at such place as 
she may select. In the event that said Verona 
and Montclair premises are sold, the widow, 
Clara A. S,vetland, shall be entitled to the net 
income from the proceeds of such sale during 
the term of her life in addition to the annuity 
given her by said will, and in the event that 
said proceeds or any part thereof, are invested 
in another home for the use of said widow, said 
Tru stees shall pay and discharge during the 
life of said widow, all taxes, assessments and in-
surance charges against the same, and shall hold 
the same upon the same trusts and terms as 
they now hold the said premises ref erred to in 
the paragraph of said will hereinabove mar~ 
ginally numbered 14 and 15. 

9. As to all income not required for the 
comfortable support, care and maintenance of 
Hattie Swetland and of the widow, Clara A. 
Swetland, and for the maintenance, upkeep and 
repair of the dwelling house and grounds, the 
use of which was devised to Clara A. Swetland 
during her life, and for the expenses incident 
to said trusts including the charges and ex-

10 

20 

30 

40 



154 
Final Decree. 

penses in connection with the New York real 
estate, and the expenses of administration, the 
said testator died intestate; and it was the m-
tention of said testator that all of such surplus 
income should be accumulated until the death 
of the widow, at which time it should be dis-

10 tributed among those entitled under the intestate 
laws of this state. 

10. Under the laws of the State of New York, 
the directions for the accumulation of the in-
come derived from the New York real estate, 
are void, and such part of the net income so 
derived from the New York real estate as is not 
needed for the purposes of the trusts created by 
the will, is distributable amongst those entitled 
to the next eventual estate; those entitled to 

:20 the next eventual estate are those named in 
the paragraph of said will hereinabove margin-
ally numbered 16 and comprise the testator's 
three daughters, Velma I. Stevens, Ruth D. 
I(ane, and Dorothy A. Johnson, and his son, · 
JV[aurice J. Swetl ,and, as trustee. 

11. The annuities and all taxes, assessments, 
insurance charges and other charges in connec-
tion with the real estate, the use of which wa8 
given to testator's widow during her life, and 

30 such repairs and improvements thereon as the 
Trustees may make, are payable first out of 
the income from the personal property of the 
estate and resort to the income from the New 
York real estate should be had only when other 
income proves insufficient. 

12. All charges incident to holding, main-
taining, op.erating and managing the New York 
real estate, including taxes, interest on mort-

in8Ma~2~1'4 J~P~_,s., _.aA,q all charges of 
40 every krn'd 1ntfoTn'ection w1fii'the ?a~ay-
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able first out of the income from such New 
York real estate. 

13. All administration expenses including 
commissions and counsel fees but excepting 
charges and expenses in connection with the 
New York real estate and the expenses and 
charges of the trustees in the administration 
thereof, are payable first, from any income from 
the personal property of the estate, not needed 
for the annuities and the taxes, assessments, 
insurance charges and other charges in connec-
tion with the real estate, the use of which was 
given to testator's widow during her life, and 
for such repairs and improvements thereon as 
the Trustees may make; provided, however, that 
before paying any of such administration ex-
penses and fees from such surplus income, ample 
provision bv way of reserve shall be made in 

., 0, 

an amount to be determined in the discretion of 
the Trustees for the contingent requirements 
of testator's widow, Clara A. Swetland, and 
testator's half sister, Hattie Swetland, above 
current annuities; and second, from the corpus 
of the personal estate. 

Inheritance and Estate taxes should be paid 
from the corpus of the personal estate as di-
rected by the will. 

14. In the paragraphs of said will herein-
above marginally numbered 16 and 17, the 
testator referred to the Trust Agreement bearing 
date the 14th day of July, 1917, hereinabove 
set forth, and the bequests in said will to Maurice 
J. Swetland, as Trustee, are valid. 

AND IT Is FURTHER ORDERED, · ADJUDGED and 
DECREED, that a counsel fee of 
Dollars be allowed and paid to Messrs. vVhiting 
& :Moore, and George W. Elkins; and that a 
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counsel fee of 
Dollars be allowed and paid to Messrs. 

McCarter & English, and Arnold L. Davis; and 
that a counsel fee of Dollars 
be allowed and paid to Messrs. Pitney, Hardin 
& Skinner; and that a counsel fee of 

10 Dollars be allowed and paid to Clare 

20 

30 

40 

Peter Johnson, Esquire; and that the costs of 
the complainants and of the defendants in this 
cause including such counsel fees and also the 
disbursements of the respective parties in con-
nection with this suit, be and the same are 
hereby ordered to be paid by the complainants 
out of the estate of said Horace M. Swetland, 
deceased. 

Respectfully advised, 

157 

Notice of Appeal. 

NOTICE OF APPEAL. 

Filed April 21, 1927. 

IN CHANCERY OF NEW JERS:mY. 

Between 

MAURICE J. SWETLAND, and 
others, 

Complainants, 
and 

HATTIE SWETLAND, and others, 
Defendants. 

On Bill, Etc. 
Notice of 
Appeal. 

56-689 

~ro Messrs. Whiting & Moore, solicitors for com-
plainants. 

Srns: 
Please take notice that the defendants Doro-

thy A. Johnson and Clare Peter Johnson, Jr., 
an infant, by Clare Peter Johnson as Guardian 
ad lit em and Edith Patricia Johnson, an infant 
by Clare Peter Johnson, as Guardian ad liteni 
in the above-entitled cause, appeal to the Court of 
Errors and Appeals in the last resort in all 
causes jn New Jersey .fro1n so n1uch of the final 
decree made in this Court by the Chancellor on 
the advice of Vice-Chancellor Berry in the above-
stated ca use as declares that by the words '' here -
in provided" as used at the end of the paragraph 
of said will therein above marginally numbered 
sixteen (16) the testator meant and intended 
'' therein provided'' and said words are thereby 
construed to n1ean '' therein provided'' ; and that 
by the words " ·with regard" as used in the para -
graph of said will therein above marginally 
numbered twenty (20) the testator meant and 

Paragraph 4 
of Decree 

Paragraph 5 
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intended '' without regard'' and said words are 
ther eby construed to mean '' ·without regard ''; 

Also from that part of the decree which ad-
judges that by the provisions of the parag raph 
of said will therein above marginally numbe red 
thirteen ( 13), the trustees are given absolu te 
discretion and power to decide and determin e 
if and when a misfortune befalls the testato r' s 
widow, Clara A. Swetland, and to determine the 
amount to be paid to her to provide for her 
competent and comfortable support and maint e-
nance so long as that discretion is exercised hon-
estly and in good faith; and that a misfortu ne 
has befallen said widow within the meaning of 
said word as used in the paragraph of said 
will therein above marginally numbered thirte en 
(13); that said widow's reasonable requiremen ts 
of support and comfortable maintenance are at 
least equal to · the sum of $24,000 per annum , 
and that the trustees increase her allowance to 
that amount in good faith and in the honest ex-
ercise of the discretion vested in them by the 
testator; 

Also from so much of said decree as ad-
judges that as to all income not required for 
the comfortable support, care and maintenan ce 
of Hattie Swetland and of the widow, Clara A. 
Swetland and for the maintenance, upkeep and 
repair of the dwelling house and grounds, the 
use of which was devised to Clara A. Swetlan d 
during her life, and for the expenses incide nt 
to said trusts including __ the charges and expen ses 
in connection with the New York Real Estat e 
and the expenses of administration, the said 
testator died intestate; and it was the inten-
tion of said testator that all of such surplus 
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income should be accumulated until the death of 
the widow, at which time it should be distrib-
uted among those entitled under the intestate 
laws of this State; 

Also from that part of the decree which sets Paragraph 10 
fort h that those entitled to the next eventual 
estate include his son, Maurice J. Swetland as 
truste e ; 

Also from that part of the decree which ad- Paragraph 11 
judg es that the annuities and all taxes, assess -
ment s, insurance charges and other charges in 
connection with the real estate, the use of which 
was given to testator's widow during her life, 
and such repairs and improvements thereon as 
the trustees may make, are payable first out of 
the income from the personal property of the 
esta te, and resort to the income from the New 
York Real Escate should be had only when other 
income proves insufficient; and that all charges 
incident to holding, maintaining, operating and Paragraph 12 
mana ging the New York Real Estate including 
taxes , interest on mortgages, insurance, repairs 
and all charges of every kind in connection with 
the same such as are properly chargeable to 
income are payable first out of the income from 
such New York Real Estate; 

Also from that part of the decree which ex- Paragraph 13 
cepts from the administration expenses payable 
first from any income from the personal prop-
erty of the estate, the charges and expenses in 
connection with the New York estate and the 
expenses and charges of the Trustees in the 
administration thereof ; 

Also from that part of the decree which de- Paragraph 14 
ter mines that in the paragraphs of said . will 
therein above marginally numbered sixteen (16) 
an infant, by Clare Peter Johnson as Guardien 
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and seventeen (17), the testator referred to the 
Trust Agreement bearing date the 14th day of 
July, 1917, therein above set forth, and that the 
bequests in said will to Maurice J. Swetland, as 
trustee, are valid. 

The parts of the decree above cited from which 
1 O an appeal is taken are all or part of paragraphs 

four, five, six, nine, ten, eleven, twelve, thirteen 
and fourteen of said decree. 

Dated-April 11, 1927. 

PITNEY, HARDIN & SKINNER, 
Solicitors for and of Counsel with defendants, 

Dorothy A. Johnson and Clare Peter John-
son, Jr., an inf ant by Clare Peter Johnson, 
Guardian ad lit em and Edith Patricia John-

2 O son, an infant by Clare Peter Johnson, as 
Guardian ad litem. 

30 

40 

I conceive that there is good cause for appeal 
in the above-stated cause. 

ALFRED F. SRINNER, 
Of Counsel with Defendants, Dorothy A. John-

son and Clare Peter Johnson, Jr., an infant 
by Clare Peter Johnson, Guardian ad litem 
and Edith Patricia Johnson, an infant by 
Clare Peter Johnson, as Guardian ad litem. 

A true copy. 

THOMAS BARBER, 

Clerk. 
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Service of the within notice of appeal is hereby 
acknowledged this 14th day of April, 1927. 

WHITING & MOORE, 
Solicitors for Complainants. 

McCARTER & ENGLISH, 
Solicitors for defendants, Hattie Swetland, 

Clara A. Swetland, Velma I. Stevens, Ruth 
D. Kane, Grace E. Swetland and Maurice 
J. Swetland, individually and as trustee. 

Guardian ad litem of the infant defendants ' Velma I. Stevens, Frederick C. Stevens, Jr., 
Henry M. Swetland, Florence A. Swetland 
and Carolyn G. Swetland, and Ruth Dorothy 
I{ane, Elizabeth Adele I{ane and John Swet-
land I{ane. 

10 
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30 

40 
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PETITION OF APPEAL. 
Filed July 18, 1927. 

NE"\V JERSEY COURT OF ERRORS AND 
APPEALS. 

lO Between 

MAURICE J. SWETLAND, and 
others, 

Complainants, 

and 

HATTIE SWETLAND, and others, 
Defendants. 

On App eal 
from 
Chancery. 

Petition of 
Appeal. 

2 o The petition of Dorothy A. Johnson and Clare 
Peter Johnson, Jr., an infant by Clare Peter 
Johnson, as guardian ad lit em and Edith Patricia 
Johnson, an infant by Clare Peter Johnson, as 
guardian ad litem, the appellants in the above-
stated cause, respectfully shows: 

That your petitioners find themselves aggrie ved 
by a final decree made in the Court of Chancer y 
by his Honor, Edwin Robert Walker, Chancellor 
of the State of New Jersey, bearing date the 

30 14th day of December, 1926, in a certain cause 
wherein Maurice J. Swetland, Ernest . M. Corey, 
Fr ederic C. Stevens and :Maurice J. I{ane, as 
executors of and trustees under the last will 
and testament of Horace M. Swetland, deceased 
were complainants, and Hattie Swetland, Clar a. 
A. Swetland, Velma I. Stevens, Ruth D. Kan e 
and Dorothy A. Johnson and Grace E. Swetland, 
Henry 1\1. Swetland, Florence A. Swetland, Caro-
lyn G. Swetland, Frederic C. Stevens, Jr., Velma 
I. Stevens, Ruth Dorothy Kane, Elizabeth Adel e 

4o I{ane, John Swetland Kane and Clare Peter 
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J ohnson, Jr., Edith Patricia Johnson and Maur-
ice J. Swetland, individually and as trustee were 
defendants, in the respects hereinafter set forth; 
and your petitioners humbly appeal therefrom 
for the following reasons, to wit: 

1. The final decree, in paragraph four there- J 0 
of, declares that by the words '' herein provided'' 
as used at the end of the paragraph of the will 
of Horace M. Swetland, deceased thereinabove 
marg inally numbered sixteen ( 16), the testator 
meant and intended '''herein provided'' and said 
words are thereby construed to mean "therein 
prov ided''; and your petitioners appeal there-
from on the ground that said interpretation of 
the said words is contrary to the commonly-ac-
cepted meaning of said words, contrary to the 
intent of the testator, Horace M. Sviretland as 20 

expressed in ihis will under construction by the 
Court, and contrary to law. 

2. Th e decree, in paragraph five thereof, ad-
judge s that by the words "with regard" as used 
in the paragraph of said will thereinabove mar-
ginally numbered twenty (20), the testator meant 
and intended "without regard" and that said 
words are thereby construed to mean "without 
rega rd''; and your petitioners appeal therefrom 3 o 
on the ground that said interpretation of said 
words is contrary to the commonly accepted 
meaning of said words, contrary to the intent 
of the testator as expressed in said will and 
on the ground that the Court should have de-
creed that the discretion given by the testator 
to invest properties which might come to their 
hands was one to be exercised within the limits 
of investm ents author ized or permitted by law. 

40 
\ 
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3. The decree, in paragraph six thereof, ad-
judges that by the provisions of the paragraph 
of said ·will thereinabove marginally numbered 
thirteen (13), the trustees are given absolute 
discretion and power to decide and determine if 
and when a misfortune befalls the testator's 

10 widow, Clara A. Swetland, and to determine 
the amount to be paid to her to provide for her 
competent and comfortable support and mainte-
nance so long as that discretion is exercised hon-
estly and good faith; and that a misfortune has 
befallen said widow within the meaning of said 
word as used in said paragraph of said will 
on the ground that said ·widow's- reasonable re-
quirements of support and comfortable main-
tenance are at least equal to the sum of $24,000 

20 per annum, and that the trustees increased her 
allowance to that amount in good faith and in 
the honest exercise of the discretion vested in 
them by the testator; 

And your petitioners humbly appeal therefrom 
on the ground that said decree is erroneous in 
that the absolute discretion given by the testator 
to his executors and trustees was not intended 
to be exercised in the ascertain1nent of what was 
reasonable provision for her competent and 

3 o comfortable support and maintenance in cor-
rection of the testator's determinadon of that 
amount under ordinary circumstances of life; 
that the testator intended that the discretion 
should only be exercised in case a misfortune 
should befall his said wife; that the testator 
did not intend that the trustees should have an 
absolute discretion to determine whether a mis-
fortune had befallen testator's wife which made 
the amount that testator had directed should be 

40 
paid to his wife insufficient for her comfortable 
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support and maintenance; and on the further 
grounds that the evidence fails to show any 
such misfortune had befallen her and that the 
Court should have so decreed; and that the 
increase in the allowance for the competent and 
comfortable support and maintenance of said 
widow to the sum of $24,000 per annum was not J 0 
made by the trustees in good faith and in the 
honest exercise of the discretion vested in said 
trustees by the testator; and that approval by 
the Court of past expenditures for the support 
of said widow was outside the scope of the bill 
of complaint and was not the proper subject of 
decision in this suit. 

4. The decree in paragraph nine thereof ad-
judges that as to all income not required for 
the comfortable support, care and maintenance 20 

of Hattie S·wctland and of the widow, Clara 
A. Swetland and for the maintenance, upkeep 
and repair of the dwelling house and grounds, 
the use of which was devised to Clara A. Swet-
land during her life, and for the expenses inci-
dent to said trusts including the charges and 
expenses in connection with the New York Real 
Estate and the expenses of administration. the 
said testator died intestate; and it was th~ jn-
tention of said testator that all of such surplus 30 

income should be accumulated until the death 
of the widow, at which time it should be dis-
tributed among those entitled under the intes-
tate laws of this State. Said decree is errone-
ous in that it should not have so ordered but 
should have adjudged and decreed that all of 
such surplus income should be distributed at 
stated intervals in accordance with the laws gov-
erning intestacy to the daughters and son of 
the testator, to wit, Velma I. Stevens, Ruth D. 40 
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Kane, Dorothy A. Johnson and Maurice J. Swet-
land, except that the income from the New York 
Real Estate should be distributed in accordance 
with the laws of the State of New York gov-
erning accumulations and undisposed profits from 
real estate, to testator's three daughters, Velma 
I. Stevens, Ruth D. I{ane and Dorothy A. John-
son. 

5. The decree, in paragraph ten thereof, ad-
judges that those entitled to the next eventual 
estate include Maurice J. Swetland, as trustee, 
or his successor trustee, and that the said l\1aur-
ice J. Swetland as trustee is entitled to share 
in the next eventual estate with the other per-
sons named in the paragraph of said will there-
ina bove marginally numbered sixteen (16). And 
in paragraph fourteen (14) the decree adjudges 
that in the paragraphs of said will thereinabove, 
marginally numbered sixteen (16) and seventeen 
(17) the testator referred to the Trust Agree-
n1ent bearing date the 14th day of July, 1917, 
thereinabove set forth, and that the bequests in 
said will to 2\1:aurice J . . Swetland as trustee are 
valid. 

Said decree is erroneous in that the right of 
the said JYia urice J. Swetland as trustee to share 
in the next eventual estate is dependent on the 
incorporation by reference of said Trust Agree-
ment, which is not executed with the formalities 
required by the statute of wills and which can~ 
not, therefore, be incorporated into the will by 
reference; and the inclusion of the said Maurice 
J. Swetland, as trustee as one of these persons 
entitled to the next eventual estate and in the 
distribution as attempted by the testator rn 
the aforementioned paragraphs of said will is 
of no effect and contrary to law. 
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6. The decree, in paragraph eleven thereof, 
adjudges that the annuities and all taxes, as-
sessments, insurance charges and other charges 
in connection with the real estate, the use of 
which was given to testator's widow during her 
life, and such repairs and improvements thereorl 
as the testator may make, are payable first out 
of the income of the personal property of the 
estate, and resort to the income from the New 
York Real Estate should be had when other in-
come proves insufficient. Said decree is errone-
ous in that it should have adjudged and de-
creed that the above-mentioned annuities and 
charges in connection with the real estate are 
properly chargeable first to the income from the 
personal property of the estate and if such in-
come proves insufficient, to the corpus of the 
personal estate. 

7. The decree, in paragraph twelve thereof, 
adjudges that all cha-rges incident to holding, 
maintaining, operating and managing the New 
York Real Estate, including taxes, interest on 
mortgages, insurance, repairs and all charges 
of every kind in connection with the same such 
as are properly chargeable to income are payable 
first out of the income from such New York Real 
Estate. And in paragraph thirteen thereof, the 
decree excepts charges and expenses in connec-
tion with the New York Real Estate and the ex-
penses and charges of the trustees in the ad-
ministration thereof, from the charges payable 
first from any income from the personal prop-
erty of the estate not needed for the annuities 
and taxes and certain other charges. Said 
decree is erroneous in that it should have ad-
judged and decreed that the income from such 
New York Real Estate accruing after the deati1 

10 
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of the testator is not part of the personal estate 
and hence is not a primary fund for the pay-
ment of such charges and that the aforesaid 
charges in connection with holding and managing 
the New York Real Estate are properly payable 
first out of the income from the personal prop-
erty of the estate and second from the corpus 
of the personal estate. 

Your petitioners therefore pray that the said 
decree of the Chancellor may be reversed, set 
aside and for nothing holden, and that your pe-
titioners may have such relief in the premises 
as to this Honorable Court shall seem meet. 

PITNEY, HARDIN & SKINNER, 
Solicitors for Appellants . 

ALFRED F. SKINNER, 
Of Counsel with Appellants. 

A true copy. 

JOSEPH B. FITZPATRICK, 

Clerk. 
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Service of a copy of the within petition of 
appeal is hereby acknowledged and consent to 
the filing thereof, as within time, is given this 
14th day of July, 1927. 

(Signed) WHITING & MOORE, 
Solicitors for Complainants. 

(Signed) McCARTER & ENGLISH, 
Solicitors for the Defendants, Hattie Swet-

land, Clara A. Swetland, Velma I. Stevens, 
Ruth D. Kane, Grace E. Swetland, Maurice 
J. Swetland, individually and as trustee. 

(Signed) THOMAS BARBER, 
Guardian ad litem, of the Infant Defendants, 

Ruth Dorothy Kane, Elizabeth Adele Kane, 
Velma I. Stevens, Frederic C. Stevens, Jr., 
Henry M. Swetland, Florence A. Swetland, 
Carolyn G. Swetland. 
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ANSWER T'O PETITION OF APPEAL. 

Filed September 17, 1927. 

NEW .JERSEY COURT OF ERRORS AND 
APPEALS. 

Between 

MAURICE J. SwETLAND, et al., 
Complainants, 

and 

HATTIE SwETLAND, et al., 
Defendants_. 

On Appeal 
from 
Chancery. 

Answer to 
Petition of 
Appeal of 
Dorothy A. 
c4. Johnson, 
et al., 
Appellants. 

The answer of the respondents, Hattie Swet-
land, Clara A. Swetland, Velma I. Stevens, Ruth 
D. Kane, Grace E. Swetland, and Maurice J. 
Swetland, individually and as trustee under trust 
agreement dated July 14, 1917, to the petition of 
appeal of the •appellants, Dorothy A. Johnson 
and Clare Peter Johnson, Jr., an infant, by 
Clare Peter Johnson, as guardian ad litem ., and 

3 o Edith Patricia Johnson, an infant, by Clare 
Peter Johnson, as guardian ad lit em . . 

These respondents, not acknowledging any or 
all of the matters which in the said petition of 
appeal are contained to be true, for answer there-
to nevertheless say and admit, that a decree was, 
on the 14th day of December, 1926, made and 
entered in the Court of Chancery in the cause 
for that purpose mentioned in the said petition, 
as is therein stated, but as to the substance and 

4 o form thereof, these respondents pray to ref er 
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thereto when the same shall be produced. And 
these respondents are advised and believe that 
the said decree is agreeable to equity, and they 
pray that the same may be affirmed, with costs 
to be adjudged to these respondents. 

McCARTER & ENGLISH, 
Solicitors for Respondents. 

10 
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ANSWER TO PETITION OF APPEAL. 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

Between 
MAURICE J. SWETLAND, et al., 

Complainants, 
and 

HATTIE SWETLAND, et al., 
Def end ants. 

On Bill, &c. 
On Petition 
of Appeal. 

Answer. 

The answer of the respondents, Maurice J. 
Swetland, Ernest M. Corey, Frederic C. Stevens 

20 and Maurice J. I{ane, as executors of and trus-
tees under the last will and testament of Horace 
M. Swetland, deceased, to the petition of appeal 
of the appellants. 

These respondents, not acknowledging all or 
any of the matters which in the said petition of 
appeal are contained to be true for answer 

' thereto, nevertheless, say and admit, that a de-
cree was, on the 14th day of December, 1926, last 
past, made and entered in the Court of Chan-

30 cery, in the cause for that purpose ment_ioned in 
the said petition, as is therein stated; but as to 
the substance and form thereof, these respond-
ents pray to refer thereto when the same shall be 
produced; And these respondents are advised 
and believe, that the said decree is agreeable to 
equity, and they pray that the same may be af.• 
firmed, with costs to be adjudged to these re-
spondents. 

40 

. WHITING & MOORE, 
Solicitors for above-named Respondents. 

Filed after the Oral Axgummrt. 
by leave of CotJrt. 

Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J. 

New Jersey Court of Error.s and Appeals 

Between 

MAURICE J. SWETLAND, et al., 
Complainants-Respondents, 

and 

HATTIE SWETLAND, et al., 
Defendants-Respondents, 

and 

DOROTHY A. JOHNSON, CLARE 
PETER JoHNSoN, JR., an in-
fant, by Clare Peter John-
son, as guardian ad litem, 
and EDITH P ATRliCIA JORN -
SON, an infant, by Clare 
Peter Johnson, as guardian 
ad litem, 

Def end ants-Appellants. 

(Italics, etc., except where otherwise noted, 
are ours.) 

REPLY BRIEF OF APPELLANTS. 

I. 
Both in the original (pp. 48, 49, 50) and in the 

Supplemental Brief (p. 2) counsel for defendants-
respondents, Hattie Swetland, et al., argue that 
appellants are barred from raising, in this court, 
the matter of the proof of identity of the trust 
agreement referred to by testator in the will, and 
they point to the fact that the document was 
offered in evidence by appellants (p. 86) and 
they say that the matter is not raised in the 
petition of appeal. 
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They misapprehend, we submit, the purpose of 
the reference to the proof of the trust agree-
ment of July 14, 1917, Exhibit C. 4. 

There is no doubt but that, if suit were brought 
to establish rights, &c. under the document of 
July 14, 1917 (Exhibit C. 4), it might be held 
that, upon the proof submitted, the document 
might be admitted in evidence, but that is not the 
question here. We are here dealing with the dev-
olution of a deceased 's estate, and the law has 
prescribed certain formalities which must be at-
tendant upon the execution of a will. The under-
lying purpose, of course, of the Statute of Wills 
is, like the Statute of Frauds, to prevent fraud, 
but, with respect to wills, the legislature has not 
been content merely to require a writing, as in 
the case of instruments inter vivas within the 
Statute of Frauds, but has required additional 
formalities, the view undoubtedly being, that, 
inasmuch as a testator will be deceased when the 
matter of his will comes in question, it is not 
sufficient merely to require that the instrument be 
in writing, signed &c., as is in the case with 
certain instruments inter vivas required to be in 
writing by the Statute of Frauds. 

We point to the kind of proof, upon which the 
identity of the trust agreement of July 14, 1917 
(Exhibit C. 4), depends, to indicate that it in no-
wise approaches the kind of proof which is re-
quired by the Statute of Wills, and to indicate 
that this is not a case in which the court can say 
that the instrument sought to be read into the 
will is such an instrument, executed with such 
formalities, &c., as that there is no opportunity 
for fraud. 

We reiterate what we said with respect to the 
testimony on page 40 &c. of the original brief, 
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and that "no amount of words can avoid the 
effect that the ultimate disposition of this testa-
tor's property rests upon the oral testimony of 
Corey, Redfield and Montgomery, and, indeed, 
really only upon the oral testimony of Mont-
gomery for he is the only one who says he saw 
the instrument drawn and signed by Maurice 
Swetland, * * * , " and we repeat that, if 
a testator's property can be disposed of accord-
ing to the provisions of a document, proven as 
the agreement of July 14, 1917 (Exhibit C. 4), 
was proven in the case at bar, the Statute of 
Wills is repealed and the door 'is opened to the 
widest fraud. 

On page 3 of the supplemental brief counsel, 
after quoting from page 13 of our original brief 
to the effect that '' the trustee may have ex-
ecuted any number of documents of a similar 
kind. The door is opened wide for fraud,'' 
say '' To indulge in such an assumption is to do 
such violence to the record as to be almost in-
conceivable. It overlooks the fact that however 
many of 'similar documents' the trustee may 
have executed, unknown to the testator, this par-
ticular document was the one which evidenced 
the trust founded by the testator and ,vas the 
one to which he referred in the third paragraph 
of his will." How does this appear t The docu-
ment is not authenticated in anywise by testator; 
there is nothing peculiar about it by which it can 
be identified, through something intrinsive in it, 
from any number of documents which may have 
been signed by Maurice J. Swetland at any time 
and dated July 14, 1917. For ought that appears 
from the document itself, it may have been 
signed many years after July 14, 1917, and after 
the death of testator. The statement by counsel 
that '' this particular document was the one which 
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evidenced the trust founded by the testator, and 
was the one to which he referred in the third 
paragraph of his will'' must rest upon nothin g 
more substantial than the oral testimony of 
Corey, . Redfield and Montgomery, and in realit y, 
only upon the oral testimony of Montgomery, as 
indicated on pages 13 and 14 of our origin al 
brief. 

If this is not the trust agreement referred to 
in testator's will, it is impossible for appellant s 
to prove that it is not, for the proof lies wholly 
within the control of those who have the assume d 

· trust instrument and benefit under it. The very 
purpose of the Statute of Wills, in requirin g 
that a will should be executed by the testator, 
in the presence of two witnesses, who shall there -
upon, in the presence of the testator and of each 
other, subscribe their names, is to make the exe-
cution of a will of so formal a nature as that 
opportunity to foist upon a deceased a fraudu -
lent will, is well nigh nil, and yet, notwithstand -
ing these precautions, cases have arisen where 
fraudulent wills have been foisted upon deceased 
persons. 

Under the Statute of Wills, a will must be 
signed by the testator. Forgery, of course, may 
be resorted to. The witnesses must sign at the 
time of the execution. It is possible that, having 
forged the testator's signature, two witnesses 
may fraudulently sign, but, if a testator's prop-
erty may be devolved in accordance with the 
terms of an instrument such as that of July 14, 
1917 (Exhibit C. 4) it is not necessary to resort 
to forgery to perpetrate fraud. The testator 's 
signature does not appear upon the instrument . 
It is only necessary, . if there be an instrument , 
as in the case at bar, identified by the testator, 
only by the date July 14, 1917, for the trustee, if 

5 

he be dissatjsfied with the devolution of the 
testator's property as provided for by the instru -
ment actually in existence, to tear up that instru -
ment and sign another, giving it the same date . 

The testator in his will identifies the trust 
agreement as one "heretofore mentioned and 
created by me under date of July 14, 1917," but 
does not in terms say whether he signed the 
tr ust agreement or not. If there had been a trust 
agreement signed by the testator, and if the 
testator meant by the language "created by me" 
to imply '' signed by me,'' it would only be nec-
essary for those in control to destroy that instru-
ment and to create the trust agreement now 
offered in evidence as Exhibit C. 4. 

The important thing is not whether an'y one of 
these acts was done, it is, could any one of these 
act s have been done 1 and, if any one of the acts 
could have been done, is there any way by which 
pr oof that it had been done, could be obtained 1 
Under some circumstances such proof would be 
for thcoming, as if, someone in the conspiracy 
should tell about it, but th~t would be an unusual 
case. In the ordinary case fraud could be per -
petr ated without detection. 

It is to prevent the possibility of a thing of this 
kind that the Statute of Wills requires the for-
malities it does require, those formalities being 
greater in degree than those required by the 
Statute of :D-irauds in the case of instruments 
inter viv as. 

Cou11sel for I-Iattie Swetland, in their original · 
bri ef (p. 22), in referring to the fact that, in the 
cases in which the courts have permitted devol u-
tion of property in accordance with the will of 
another &c., say : 

"Jt so happens that in the three cases r_e-
ferred to the extrinsic document was a will 
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or a codicil, but the reasoning of the court 
could apply as well to any other formal 
document such as a declaration of trust, 
especially when it is not of testamentary 
character, is definite in all its terms and can 
be identified from its earmarks in the will 
beyond all reasonable doubt. Upon this fea-
'ture of the case we will have more to say 
hereinafter.'' 

The "earmarks" in the case at bar appear to 
be one-a date. 

One may, we submit, as well say, that a testator 
should be permitted to dispose of his property 
by any formal document. It is hard to say that 
the proof of a will, or codicil, which must be by 
two witnesses to the signature of the testator, 
their signatures having been written on the will 
or codicil at the same time the testator wrote his, 
and in his presence, does not establish that docu-
ment, with greater certainty than proof of "any 
other formal document,'' which may be made by 
proving the signat:ure ,of the person signing it, 
by any method : by which proof of a signature 
is permitted. 

Certainly the oral testimony in the case at bar 
of Montgomery to the execution of the document, 
not by the testator but by Maurice J. Swetland , 
does not prove that instrument so as to place 
it upon the footing of the will of another, or of a 
codicil, executed with all the formalities the 
Statute of Wills requires. 

It would be wholly immaterial whether appel-
lants offered the instrument (Exhibit C. 4) in 
evidence or not. When the instrument was 
offered by appellants, it was offered "for the 
particular purpose, and for that only, which is 
to show, along with other evidence, the testator's 
habitual use of certain words which appear in 
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the will. This off er is not to be considered in any 
way as admitting this document-as putting 
this document in evidence, for the purpose of 
construing or completing the language of the 
will that makes reference to some trust agree-
ment of the same date,'' and there was no objec-
tion to this qir,alified off er. 

And the question was, and is, not whether the 
agreement of July 14, 1917 (Exhibit C. 4) should 
be received in evidence. It may have been a 
proper piece of evidence in the case. The ques-
tion was and is whether it could be so incorpo-
rated in the will as that testator's property could 
devolve in accordance with its terms. For that 
purpose it was not received in evidence until the 
Vice-Chancellor filed his conclusions. At the 
time it was offered for that purpose (p. 71), it 
was objected to and that objection persisted 
throughout the entire record, and the petition of 
appeal raises the question as to the propriety of 
the Vice-Chancellor's holding that the trust 
agreement, bearing date July 14, 1917, could be 
considered as influencing the devolution of testa-
tor's property. ( See paragraph 5 of petition 
of appeal, p. 166.) 

In the original brief counsel for Hattie Swet-
land say ( on page 34) : 

"Even the appellants concede that this 
agreement was in existence when the will was 
executed.'' 

No such concession was or is made. Appellants 
say that if it was not in existence at that time, it 
is impossible 'for appellants to prove that it was 
not in existence, and that to permit it to be 
proven in the manner in -which it was proven is to 
repeal the Statute of Wills. 

The question here involved is much more im-
·portant as a matter of public policy than as a 
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factor in the devolution of this testator's estate 
because of the influence of its determination upon 
other cases, for, if an instrument of this kind 
may be ref erred to, then the language of Judge 
Pound, in Reynolds v. Reynolds, 121 N. E. 61, 
224 N. Y. 429, is opposite: 

"The reasoning is plausible but uncer -
tainty of designation and un~ertainty of 
proof _of d~sign~ti?n are not far apart. More -
over, if th~s pnnmpl_e is applied, we may in-
corporate into a written will, not a writing 
alone, but even oral statements based on the 
slippery memory of a single witness.'' 

Counsel seem to attribute some importance to 
this document as a paper. They call it a '' formal 
document.'' Whatever may be its form, its 
proof rests upon the oral testimony of Montgom -
ery, Redfield and Corey, (the trustee Maurice J . 
Swetland was not called and remained without 
the jurisdiction at his home in California, p. 49 
of counsels' original brief) and that proof can 
rise. no higher than that which it is, i . e., ora l 
testimony . 

II. 
In their supplemental brief (pp. 10-11) counse l 

refer to the arg ·uments of counsel for appellants 
on page 67, of our main brief, and on .page 11 
say: 

"Here there was no oral testimony of any 
act by the testator with respect to the identi -
~ca~ion of this trust agreement. It was 
limited to the identification of the document 
a~ the one mentioned in the will, viz., to the 
signature of the trustee, the witness thereto 
the placing of it in testator's safe and it~ 
removal therefrom subsequent to his death ." 

Carried to its logical conclusion, this argu -
ment of couns ,el would mean that if, in the case 
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of lllurray v. Lewis, 94 N. J. Eq. at page 684, 
reference in the will had been to a letter signed 
by the niece, Clara Seidensticker, as for instance, 
if the will had read: "A sealed letter or paper ad -
dressed to me will be found with this my will, 
expressing my wishes as to the said sum * * * , ' ' 
and there had been found with the will, not a 
letter signed by the testatrix, addressed in her 
handwriting to the niece, Clara Seidensticker, but 
a letter addressed to the testatrix, signed by 
Clara Seidensticker, in which she, Clara said to 
the testatrix: '' I have received your instructions 
as to how the legacy provided for in your will 
which you direct to be paid to your executors 
should be applied and I agree to receive said 
sum from said executors and distribute it in the 
following manner * * * , ''-such a letter 
could be included in the will by reference, because 
the oral proof would only go to the signature to 
the letter by Clara . The argument answers it-
self . To permit oral testimony with respect to 
an act of a third party under such circumstances, 
would be to increase the opportunity for fraud . 
True, there might be oral proof that the letter 
was found with the will, just as there was oral 
proof here that the trust agreement of July 14, 
1917, was executed by Maurice J. Swetland prior 
to the execution of the will, but, notwithstanding 
the oral proof in the first case, the letter might 
have been prepared and slipped into the will after 
testator's death and, in the second case, Maurice 
J. Swetland may have executed this agreement of 
Jul y 14, 1917 (Exhibit C. 4), at any time. 

As stated in our brief at page 67 &c., while the 
oral proof does go to the signing of the trust 
agreement of July 14, 1917, by Maurice J. Swet-
land, trustee, the elf ect of the oral proof goes to 
the act of the testator, i . e., the creation of the 
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trust, as he has termed it in his will. It was the 
act of the testator in delivering the securities to 
Maurice J. Swetland, under the agreement of 
July 14, 1917, the receipt of that trust agreement 
by the testator (if he did receive it) which gave 
life and vitality to the paper. The paper, as such, 
notwithstanding the oral proof of the signature 
of Maurice J. Swetland, is nothing without the 
proof that the trust was established by the testa-
tor, and that depends upon oral proof of the de-
livery of the securities to Maurice J. Swetland, 
as trustee, or in other words, the oral proof does 
go to an act of the testator, i. e., the creation of 
the trust. 

III. 
Running throughout the supplemental brief 

of counsel for Hattie Swetland, et als., are state-
ments to the effect that: testator had no power to 
modify any of the terms or change the benefici-
aries under the agreement of July 14, 1917 ( p. 4) ; 
the beneficiaries were absolutely fixed (p. 9); the 
founder of the trust was the testator-the dec-
larant of its terms and the namer of the bene-
ficiaries thereunder was another person, the 
trustee, and over it or him the testator at no 
time had any control. He could only revoke in 
its entirety, but did not (p. 11); the revocable 
provision of this agreement about which counsel 
for the appellants have so much to say, gave 
to the founder of the trust power to revoke the 
trust in its entirety, and no other power whatso-
ever (p. 14) ; in the case at bar the gift by testa-
tor, evidenced by his will, was to the trustee 
named in an instrument specified by exact date, 
and that gift is not made subject to any power of 
revocation or control by testator (p. 14); so far 
as the testamentary gift is concerned, it could 
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only be revoked by a subsequent codicil or will, 
neither of which was executed, and finally we 
must bear in mind that not only was this power 
of revocation reserved to the founder actually 
released prior to the execution of his will, but 
regardless of that it was never exercised (pp, 
14-15). 

To say that the power expressly reserved to 
testator by the instrument of July 14, 1917, was 
to terrr1inate or revoke the trust rather than to 
change its terms is, we submit, to beg the ques-
tion. 

It is just as offensive to the Statute of Wills 
that a bequest should be revoked otherwise than 
in pursuance of its terms as that the terms of the 
bequest or the beneficiaries be changed. 

Having the power to revoke under the instru-
ment of '-July 14, 1917, testator had the lesser 
power to change. If he revoked the instrument 
of July 14, 1917, he would change the devolution 
of his estate and that in a manner not pre-
scribed by the Statute of Wills. He might re-
voke the instrument of July 14, 1917, and, by so 
revoking, change the devolution of his estate, by 
a mere oral statement, a telegram or cablegram, 
or whatnot. Certainly, where the testator has 
the right to revoke, it can hardly be said that the 
rights of the beneficiaries are absolutely fixed 
"by a pre-existing document identified by the 
will " ( p. 9 ) . 

It is immaterial whether the power of revoca-
tion '' was never exercised'' as suggested on page 
15 of the supplemental brief. Power of testator 
to change the devolution of his estate in a manner 
otherwise than as prescribed by the Statute of 
Wills is offensive to the provisions of that Statute 

I 
I 
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· of Wills whether he has exercised that power or 
not. 

If other statements contained in the supplemen-
tal brief are to be taken as correct, the testator 
had exercised the power for (p. 4) they say: 

"That statement wholly disregards the 
fact that the power of revocation reserved to 
the founder of the trust under the agree-
ment of July 14, 1917, was expressly can-
celled by that founder under the provisions 

, of the supplemental agreement of January 
3rd, 1922, which was executed before the will 
was executed.'' 

The cancellation of the power of revocation, if 
that power was cancelled, by what counsel call 
the '' supplemental agreement of January 3, 
1922," was itself a change in the agreement of 
July 14, 1917. 

But, if the agreement of January 3, 1922, is to 
be considered as supplemental to the agreement 
of July 14, 1917, there was a further change by 
that agreement in the agreement of July 14, 
1917, a radical change in the devolution of testa-
tor's property, for, as stated in the original 
brief (p. 11), by the trust declaration of July 14, 
1917, upon the youngest child of the trustee be-
coming the age of thirty years the principal of 
the trust is to· be divided equally between the 
trustee's "present" wife, and his children, the 
living issue of any deceased child or children to 
take, in equal parts, the share of the parent; in 
the event of the death of the trustee's wife, be-
fore his youngest child should reach the age of 
thirty years and of the death of all his children 
before reaching the age of thirty years without 
leaving issue them surviving, then the principal 
of the said trust is to revert '' and become a part 
of the residuary estate of the aforesaid founder 
thereof, Horace M. Swetland,'' while by the 
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agreement of January 3, 1922, upon the youngest 
living child of the trustee attaining the age of 
thirty years, the principal of the trust is to be 
divided (1) that portion of the trust estate rep-
resented by 1,998 shares of the Publishers Se-
curities Company common stock is to become the 
personal property of the trustee, Maurice J. 
Swetland, (2) the balance of the estate to be di-
vided equally between the wife ( any wife) of the 
trustee if then living and his children, the living 
issue of any deceased child taking the share of 
its parents; in the event of all the beneficiaries 
thereunder dying prior to the termination of 
the trust, then and in that event "the net prin-
cipal of this Trust Estate shall revert to and be 
paid over to the Corporation known as the Pub-
lishers Securities Company of Montclair, New 
Jersey, * * * '' 

And there are other differences. 

If, therefore, the agreement of January 3, 
1922 is to be considered as supplemental to the 

' agreement of July 14, 1917, as indicated on p. 4 
of the supplemental brief, there was a change in 
the devolution of such property, as might be 
under the trust, accomplished by the testator 
other-wise than as prescribed by the provisions 
of the Statute of Wills. 

Counsel cannot treat the agreement of J anu-
ary 3, 1922, as cancelling the power of revocat_ion 
contained in the agreement of July 14, 1917, with-
out also treating it as changing the devolution of 
the property as provided by the agreement of 
July 14, 1917. 

In reality the effect of the agreement of J anu-
ary 3, 1922, was not to supplement the agreement 
of July 14, 1917, but to supplant and revoke it. 
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The agreement of January 3; 1922, by its terms, 
is in no respect supplemental to the declaration 
of trust of July 14, 1917. It recites that the 
parties desire to "establish a new trust by 
substituting this agreement for the one now in 
effect." It then proceeds, without reference to 
the terms of the agreement of July 14, 1917, to 
delineate a new trust and to set forth its terms 
and conditions. 

The property which was delivered under the 
trust declaration of July 14, 1917, was taken out 
of that trust and re-delivered to the trustee under 
the terms of the agreement of January 3, 1922. 
Counsel direct attention to the fact that the state-
ment on page 12 of our original brief "that 1,100 
of the 1,998 shares of Publishers Securities Com-
pany stock mentioned in Exhibit C were in-
cluded in Exhibit B" is incorrect. Counsel add, 
'' one is common and the other Class B stock.'' It 
is a fact that the 1,998 shares of Publishers 
Securities Company stock · referred to in the 
agreement of January 3, 1922, is common stock, 
and that the 1,100 U. P. Co. stock referred to in 
the agreement of July 14, 1917, is United Pub-
lishers preferred "B" stock, but it is likewise a 
fact that this 1,100 shares of United Publishers 
Company pref erred "B" stock, which was the 
only property delivered under the agreement of 
July 14, 1917, was re-delivered under the agree-
ment of January 3, 1922, and it is a fact that, 
after the making of the agreement of January 3, 
1922, the instrument of July 14, 1917, controlled 
nothing. If, after that date, it was a trust, it was 
a trust without property. It was, as argued in 
the original brief ( pp. 48, &c.), a dead piece of 
paper which was revived by testator by the terms 
of his will solely for the purpose of governing the 
devolution of his property after death (in other 
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words, even in the strict sense, the paper as re-
viewed was solely of a testamentary nature) and 
the result of permitting the devolution of the 
property of testator to be so governed is clearly 
to incorporate the instrument into the will. 

Counsel say on page 9 of the supplemental brief 
that we "admit that the agreement of July 14, 
1917 was still in effective existence.'' We do not. ' On the contrary, we say that, as evidence of a 
trust the agreement of July 14, 1917, was with-
out ~xistence for there can be no trust without 
property subject to the trust and there was no 
property subject to this trust. 

We agree with counsel that "whether or not 
the property listed therein had been increased or 
decreased by mutual agreement betwen trustor 
and trustee is of no moment whatever here" but 
we do not agree that it is of no moment that all 
of the property had been taken from under the 
trust agreement for this left nothing in existence 
which could be called a trust or trust entity. 
Even if it were true that the trustee named there , 
in could function, it would make no difference, 
for the trust was not in fact a trust being with-
out property. 

But could the trustee function in view of the 
agreement of January 3, 19221 

It is not argued, in the supplemental brief or 
elsewhere that the devolution of testator's prop-' erty is to be governed by the provisions of the 
agreement of January 3, 1922. It could not be 
so argued, because the reference of testator is 
specifically to the agreement of July 14, 1917, and 
this could not have been, as argued in the original 
brief, an oversight, for the agreement of J anu-
ary 3, 1922, had been executed but nine days 
before the making of testator's will. Nor can 

\ 
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it be argued that testator had reference in his 
will to a trust as such, i:ather than to an agree-
ment. There are two answers to any such argu-
ment: first, reference by testator is not to a 
'trust, but to a trust agreement, specifically 
referred to by date; second, if the reference was 
intended _to be to a trust as such, rather than to 
an agreement, the reference would have been to 
the 25th of September, 1916, for, by the agree-
ment of July 14, 1917 it appears that the 1,100 
shares of stock referred to in the agreement of 
July 14, 1917, was first trusteed under an agree -
ment of September 25, 1916, which is not in evi-
dence (p. 21 of the record). 

Counsel seem, on page 3 of the supplemental 
brief, to indicate that there is no such difference 
in the final devolution of testator's property, be-
tween the agreement of July 14, 1917 and the 
agreement of January 3, 1922, as appears upon 
the face of the agreements, and they say that, in 

· the event of the death of the son's children who 
' were the beneficiaries under the agreement of 

July 14, 1917, the principal and unexpended in-
come would pass in equal shares to the testator's 
children either under the provisions of the agree -
ment of July 14, 1917, or the agreement of J anu-
ary 3, 1922. 

How this can be said when, under the agree-
ment of July 14, 1917, in such an event, the prop-
erty was to revert to and become part of the 
residuary estate of the founder, Horace M. Swet-
land, which placed it within the power of Horace 
M. Swetland to, at any time, change the devolu-
tion of that property by changing the provisions 
of his will, while, under the agreement of J anu-
ary 3, 1922, the property is to go, in such an 
event, to a corporation known as the Publishers 
Securities Company of Montclair, with the ex-
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ception of the shares of stock of the Publishers 
Securities, forming a part of the trust estate, 
which should become the property of Maurice J. 
Swetland, if living, otherwise to go to the Pub-
lishers Securities Company, it is hard to say. 

Reference to pages 66 and 67 of the Record, 
·referred to by counsel on page 3 of the suppie-
mental brief, will disclose that there is no proof 
whatever that there was any equal division of 
the company's stock among testator's children. 
Even if there had been such proof, under the 
provisions of the agreement of July 14, 1917, 
testator might have completely changed the dev-
olution of the property, for it became a part 
of his residuary estate, while, under the agree-
ment of January 3, 1922, part of the property, at 
least, goes to the trustee, Maurice J. Swetland. 

IV. 

In the supplemental brief, there is again ex-
pressed, in varying words, the idea that the trust 
is an entity. Counsel say (p. 7): 

'' The trust agreement was executed nearly 
five years before the testator's death, and 
under its terms he deposited with the trustee 
a substantial fund with respect to the man-
agement or use of which he reserved to him-
self no control or interest whatsoever. Title 
to the property passed to the trustee im-
mediately. The trustor did not even retain 
the voting power on the stock. He could re-
voke the whole trust but never did. No one 
is here claiming any interest in any part of 
that fund. '' 

But as stated above, the trustor had taken the 
securities or '' that fund'' from under that trust 
and had placed them under the trust of .J anu-
ary 3, 1922. 
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On page 11 counsel say : 
"The situation in the instant case is even 

stronger, for there can be no distinction be-
tween the executor of another and the trustee 
or custodian of a fund * * * '' 

There is this distinction-that the executor of 
another is appointed by an instrument executed 
in strict conformity with the Statute of Wills, 
whereas, a trustee may be appointed by any 
kind of an informal document, or even by word 
of mouth, or, as in the case at bar, by a mere 
written declaration by the trustee that he is such 
trustee. There is the further distinction, as 
pointed out in the original brief, that all of the 
cases involving gifts to the executor of another, 
depend upon the law with respect to the ex-
ercise of powers of appointment. Judge Car-
dozo, whose legal learning was so highly praised 
by counsel for respondents on the oral argument, 
in referring to our own case of Condit v. DeHart, 
62 N. J. L. p. 81, said: 

"For the purpose of the rule against in-
corporation, the substance of the situation is 
thus the same as it always is when a will 
creates a power. The substance is that a 
power which would otherwise have lapsed 
has been kept alive by the declaration that 
its execution however premature, is ratified, 
and approved. But the execution of a power 
does not violate the rule against incorpora-
tion.'' 

See page 32 of our original brief. 

The argument made by counsel that the bequest 
is valid upon the ground that it may be con-
sidered as to an entity, was met by the Circuit 
Court of Appeals, 1st Circuit, in Atwood v. 
Rhode Island Hospital Trust Co., 275 Fed. 513 
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(p. 66 of our original brief) by the following 
language: 

'' In our view this is a distinction without 
any legal difference. The real question is 
whether the residue of this estate was dis-
posed of by Mr. Davis' will. Plainly it was 
11.ot: No additional sanctity attaches to this 
trust because as to the property vested in 
the same trustee by Mr. Davis during his 
lifetime it had duties enforceable either in 
a court of equity or to the pe.rf ormance of 
which it was bound by contract." 

Apparently, in the Rhode Island case, th~ 
trust referred to by the testator in his will was 
an active, existing trust, whereas, in the case at 
bar, neither at the time of the making of testa-
tor's will, nor at any other time thereafter, was 
there any property in trust under the agreement 
of July 14, 1917, which is the agreement re-
f erred to in the will. 

No case has been cited in which it has been 
held that a bequest such as this is good, because 
to~ a trust entity. Whenever the argument has 
been made it has been repudiated. 

In Hathaway v. Smith, 79 Conn. 506, 65 Atl. 
p. 1058, Supreme Court of Errors of Connecticut, 
the will provided that the property of testator 
'' should be disposed of in accordance with my 
deed of trust to Frank F. Webb, Noah D. Web-
ster and Charles N. Daniels of said Willimantic 
of even date herewith.'' The deed of trust was 
executed prior to the testator's will; it conveyed 
certain property to trustees ; the trustees were 
given the power to hold, change, invest, re-in-
vest &c., to furnish testator with support; to 
pay themselves a reasonable compensation; upon 
the death of the testator, to continue to hold cer-
tain of the property in trust, and to otherwiso 
dispose of the remainder. The court treated the 

J 
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case as one of incorporating a trust deed into 
the will by reference. It considered the English 
authorities, discarded them, and held that, under 
the American Law, there could be no such in-
corporation by reference. 

Leaving out of consideration the technical rea-
son why a gift to the executor of another has 
been sustained, i. e., that it is in reality an ex-
ercise of a power of appointment, the result of 
permitting such a gift is at least to require that 
the instrument under the terms of which the 
property of the testator devolves shall be ex-
ecuted with the formalities prescribed by the 
Statute of Wills and, as the courts hold, there 
is no opportunity for fraud. But to extend this 
principle, to permit a gift to a trustee, who may 
be appointed by a testator by a most informal 
document, or even orally, or, as in the case at bar, 
by a document executed by the trustee, is to 
open wide the door to fraud and to pern1it the 
devolution of a testator's property to be deter-
mined by instruments not executed in anywise 
in accordance with the formalities of the Statute 
of Wills, or, as we have said, it is to repeal the 
Statute of Wills. 

Technically, therefore, the doctrine of the cases 
permitting gifts to executors of another cannot 
be extended to include a gift to a trustee, and 
there is no substantial reason why the doctrine 
should be so extended, on the contrary, to ex-
tend it would violate the policy of the provisions 
of the Statute of Wills. 

If there be a public trust established, such as 
referred to by the Chancellor, in Smith v. Smith, 
54 N. J. Eq. 1, affirmed 55 N. J. Eq. 821: 

'' * * * the plans upon which 
Princeton, Yale or Harvard universities are 
conducted, or to previously-pronounced re-
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ligious or other doctrines * * * to rec-
ognized schemes for distribution of moneys 
in charity • • * ' ' 

another question might arise. In such cases the 
trust is a public trust, a '' recognized scheme'' 
(in the language of the Chancellor), not depend-
ing for its proof upon any oral testimony of an 
act of the testator. In such cases there is no 
opportunity for fraud. To say that a trust 
created, as the one at bar, was created, by the 
private, secret act of testator in handing securi-
ties to his son, and the private, secret act of the 
son, executing a trust declaration known to no 
one ( except the ,vitness and, incidentally, 'as the 
son might show it to someone, as is claimed in 
the case at bar) stands upon the same footing as 
a '' recognized scheme for the distribution of 
monies in charity &c. '' is, we submit, to go en-
tirely too far. 

In the one case there is no opportunity for 
fraud-in the other .there is every opportunity 
for fraud. 

The settled rule in this State, as set forth by 
this court in Smith v. Smith, and Condit v. Rey-
nolds, as set forth in our principal brief (pp. 18-
23) is that a gift to a trustee without designation, 
in the will, of the · terms of the trust and benefi-
ciaries thereof, is not a complete testamentary 
disposition, that these provisions and bene-
ficiaries cannot be shown by evidence dehors of 
the will, and that in case of such a provision the 
trustee takes the legal title and a trust resolves 
for the benefit of the heirs of the testator. 

In Smith v. Smith ( 54 N. J. E., affirmed 55 N. J. 
E. 821) the Chancellor stated (p. 6): 

'' The will itself does not disclose what 
the plans were to be, but refers to statements 

I 
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made by him before its execution which were 
susceptible of ascertainment. * * * '' 

'' Then the next question which arises is, 
whether such a reference in a will is unlawful 
under our statute (Rev. p. 1237, Sec. 22), 
which requires the will to be in writing, 
signed by the testator and attested by two 
witnesses.'' 

* * * * * * * * * 
"Whether the testator, by mere reference 

to his own language, used to others at 
previous times, concerning that which was 
not existing, but was to take life in his will, 
may, as against his heirs and next of kin, 
make that language operative in the testa-
mentary disposition of his property.'' 

"In the case of Ollife V'. Wells, 130 Mass. 
221, a testatrix devised the residue of her 
estate to A. 'distribute the same in such 
manner as in his discretion shall appear best 
calculated to carry out wishes which I have 
expressed to him or may express to him,' 
and it could be proved that those wishes re-
quired distribution to recognized public chari-
ties. Chief Justice Gray, in writing the opin-
ion of the court, after saying that, in any 
view of the authorities, it was quite clear 
that intentions not formed by the testatrix 
and communicated to A. after the making 
of the will could not have any effect against 
her next of kin, and that if the wishes of the 
testatrix expressed to A. were formed and 
expressed before the execution of the will, 
the result must be the same, added this 
language ,x, ,x, * . The will, upon its 
face, showing that the devisee takes the legal 
title only, and not the beneficial interest, and 
the trust not being sufficiently defined by the 
will to take effect, the equitable interest goes, 
by way of resulting trust, to the heirs or next 
of kin, as property of the deceased not dis -
posed of by his will * '" ,x,. A trust not 
sufficiently declared on the face of the will 
cannot therefore be set up by extrinsic evi-
dence to defeat the rights of the heirs-at-lavv 
or next of kin. By the statutes of the com-
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monwealth, no will shall be effectual to pass 
any estate, whether real or personal, nor to 
change it, or in any way affect the same un-
less signed by the testator and attested by 
three witnesses.'' 

Also as this court said in Condit v. Reynolds, 
66 N. J. L. 242: 

. '' The persons to be benefited by the exer-
cise of the power now under consideration 
were not at all defined by the will, but were 
to be ascertained by the subsequent direc -
ti?ns of the_ testatrix. According to the doc-
trine established in this state by the decision 
in Smith v. Smith, 9 Dick. Ch. Rep. 1; on 
appe~l, 10 Id. 821, she could not lawfully as-
certain them unless she did so by a writing 
executed in conformity with the requirements 
of the statute of wills, and this she never 
did.'' 

It is for this reason, among others, that, when-
ever the argument has been made, in this country 
at least, it has been repudiated. 

V. 
Counsel for Ilattie Swetland, in their original 

?rief insist that the New York Court of Appeals, 
111 Reynolds v . .Reynolds, 224 N. Y. 429, 121 N. E. 
61, did not repud _iate the reasoning of Judge 
Gaynor in Jay v. Jay, 41 Misc. 13 (See page 44 
of the original brief). They say that Judge 
Pound in the Con rt of Appeals, did not criticise 
Judge Gaynor's reasoning, but said he "stated 
the reasons for his decision clearly.'' After 
making this statement, the Court of Appeals, 
through Judge Pound, in Reynolds v. Reynolds 

'd ' Sal : 

'' The reasoning is plausible but uncertainc. 
ty of ~esig;tation and uncertainty of proof 
of designation are not far apart. More over 
if this principle is applied, we may incorpo~ 
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rate into a written will, not a writing alone, 
but even oral statements based on the slip-
pery memory of a single witness. '' 

If this is not a repudiation of the plausible rea-
soning which Judge Gaynor in the Jay case 
stated so clearly, then we do not understand the 
effect of the English language. 

VI. 
In an attempt to support the argument that 

the English cases, permitting incorporation by 
reference, which rule in England Lord Eldon, 
who first announced it, has called a mistake, are 
entitled to weight here, counsel for Hattie Swet-
land state in their original brief that our Statute 
of Wills was taken from the English Statute, 
and that it was historically of English origin, as 
seems to be recognized by such well considered 
cases as 111cElvaine, 18 N. J. Eq. 499, and counsel 
for Maurice J. Swetland in their original brief, 
at page 20, subdivision "D ", devote considerable 
space to this argument, and the inference is, from 
page 24 of the brief, that this State never had a 
Statute of Wills before the Statute of 1851. 

The fact is, as explained by the Connecticut 
court in JI atheway v. Smith, 79 Conn. 509, 65 Atl. 
1058, and by the ·Court of Appeals in New York, 
in re Conway, 124 N. Y. 455, 26 N. E., 1028; in 
re O'Neil, 91 N. Y. 512, that, in England, the 
statutes with respect to wills were originally but 
modifications of the statute of frauds. See 
Hatheway v. Smith, 65 Atl. at p. 1062. In this 
State, as in Connecticut, the construction of the 
Statute of Wills was never seriously intermingled 
with that of the Statute of Frauds and Perjuries. 

The course of our legislation with respect to 
wills is like that of Connecticut. rrhe Statute 
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of Wills was passed March 17, 1713, and is 
found in Allison's Laws of 1776, at page 27. It 
provides, by Section 1, for what would be con-
sidered a good execution of a will, executed in 
the past, and by Section 2, it provides for what 
would be a good execution of a will in the future, 
i. e., that it should be made in writing, signed and 
published by the testator in the presence of three 
subscribing witnesses. rrhe statute appears in 
Paterson's Laws, page 5. 

Our first act for the prevention of frauds and 
perjuries was passed on November 26, 1794, and 
appears in Paterson's Laws, page 133. 

And the Statute of Wills not only was first 
in point of time, but has always existed separate 
and distinct and in nowise intermingled with the 
Act for the Prevention of Frauds and Perjuries. 
See '' Act Concerning Wills, Rev. of 1821,'' page 
223, which was an act passed November 16, 1795, 
which act also appears in Paterson's Laws, page 
189: '' An Act Concerning Wills,'' passed April 
15, 1846, Statutes of New Jersey 1847, page 363. 

At that time, in 1847, the act concerning frauds 
and perjuries was still that of November 2G, 
1794, and appears in the Statutes of New Jersey 
1847, at page 499. In Nixon's Digest "An Act 
Concerning Wills, Rev. of 1846,'' appears ou 
page 1022, and '' An Act to Prevent Frauds and 
Perjuries'' on page 355. 

We do not intend to follow the two acts any 
further. It is a fact, however, that they lrnve, 
down to the present time, been kept separate, 
apart and distinct. 

The language of Lhe Connecticut court iu 
Hatheway v. Srrn-ith, 79 Conn. 506, 65 Atl. 105!) 
( at p. 1062), in referring to their statute, which 
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had substantially the same history as ours, is 
applicable to a construction of our statute. The 
court said: 

'' The statute is exhaustive, in that it con-
tains within itself the law which permits a 
disposition of property by will upon compli-
ance with prescribed conditions. It is pro-
hibitory, in that it forbids the disposition by 
devise or bequest of any property, real or 
personal, by any person who does not come 
within and strictly comply with these condi -
tions. It therefore forbids the passing of any 
property by force of a writing, although or 
signed and attested in the manner prescribed 
for the execution of a will, which does not 
contain in itself any bequest of any property 
to any person, and uses no language which 
can denote any such bequest, notwithstanding 
it may refer to some unsigned, or unattested 
document which may contain language that 
would constitute a bequest if it had been 
used in the attested writing." 

The court considered the English doctrine of in-
corporation by reference and repudiated it. It 
held that the right to make a will rested upon the 
statute; it rejected the idea that there was any 
natural right to make a will; it held that the 
statute created the right and that, inasmuch as 
the right was created by the statute, the provis-
ions of the statute must be strictly complied with, 
and that is the law in this State. As Vice-Chan-
cellor Stevens said in Provident Institution for 
Savings of New Jersey v. Sisters of the Poor of 
St. Francis, et al., 87 N. J. Eq. 424, at p. 435, and 
the case was affirmed on his opinion in 88 N. J. 
Eq. p. 349: 

'' At present the policy of our law is to en-
force rigidly the statute which prescribes the 
form of a will of either lands or chattels and 
the ceremonies necessary for its va1id execu-
tion.'' 
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It is immaterial to the present argument that 
the original ·Statutes of Wills made no provision 
for wills of personal property. Vice-Chancellor 
Stevens in Provident Institution for Savings of 
N. J. v. Sisters of the Poor of St. Francis, points 
to the curious fact that the law of 1795 expressly 
reserved the rights of all persons to make wills 
of personal property, as "heretofore," provided 
only that they should be in writing, and that it 
was not until 1850, (P. L. 1850, p. 280) that 
statutes were passed prescribing safeguards for 
wills of personal property, similar to those which 
had been provided by law for devises of land, 
for two centuries. The important fact is that 
statutes dealing with wills or testaments in this 
State have always been kept separate and distinct 
from statutes dealing generally with frauds and . . perJunes. 

We have stated that the first statute with re-
spect to wills was that of March 17, 1713-1714 
(Allison's Laws, p. 27). Reference to that statute 
indicates that there was a previous statute in 
East Jersey, passed in the year 1682, which de-
clared "that all wills in writing, attested by two 
creditable witnesses, shall be of the same force 

'' to convey lands as oh1er conveyances. 

It is very clear ·that the decisions in Smith v. 
Smith, 54 N. J. E. 1, 55 N. J. E. 821, and Cond'it v. 
Reynolds, 66 N. J. L. 254, was a repudiation of 
the construction put upon their Statute of Wills 
by the English courts, and the adoption of the 
reasoning of the New York and Connecticut 
courts. 

For an exhaustive consideration of the subject 
\Ve refer the court to the Connecticut case of 
Flathewa.y v. Smith, 65 Atl. 1058, at p. 1062 &c. 

And see point VI of our original brief. 
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Counsel for Maurice J. Swetland (p. 9 of their 
brief), refer to a criticism of the rule against the 
incorporation by reference in Phelps v. Robbins, 
40 Conn. 250, and to the fact that the question 
was left undetermined, and that in the later 
case of Bryan's Appeal, 77 Conn. 240, the Su-
preme Court of Errors again avoided deciding 
whether or not the doctrine of incorporation pre-
vailed in that State. 

Counsel overlooked the decision of the Su-
preme Court of Errors in Hatheway v. Smith, 
79 Conn. 509, 65 Atl. 1058, although that case 
was referred to by Vice-Chancellor Fielder in 
"111urray v. Lewis, 94 N. J. Eq. 681, which in turn 
is referred to by counsel at p. 19 of their brief. 
This later case not only definitely repudiates the 
doctrine of incorporation by reference for Con-
necticut, but also, referring to the earlier case of 
Phelps v. Robbins, 40 Conn. 250-271 said: 

"The reasons we have indicated for the 
adoption of this policy were suggested in 
Phelps v. Robbins, 40 Conn. 250, 271, and in 
that case the opinion now expressed as to 
the meaning of our statute of wills was 
plainly indicated." · 

We conclude by ref erring to our Point V of 
the original brief and to what we there said, that 
the ease at bar falls within the principle of 
Smith v. Smith, 54 N. J. Eq. 1, affirmed 55 N. J. 
Eq. 821; Cond,it v. Reynolds, 66 N. J. L. 242; 
Reynolds v. Reynolds, 224 N. Y. 429, 121 N. E. 
61, ( to which we add) Hatheway v. Smith, 79 
Conn. 506, 65 Atl. 1058, and not within the prin-
ciple of Condit v. DeHart, 62 N. J. L. 78; Matter 
of Fowles, 222 N. Y. 222, 118 N. E. 613; and in 
re Piff ard, 111 N. Y. 410, 10 N. E. 719 (p. 40 of 
the original brief) ; also, by referring to Point 
VII, of our original brief (p. 43), under which 
we argue, that, as held by the United States 
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Circuit Court of Appeals, in Atwood v. Rhode 
lsland Hospital Trust Co., 275 Fed. 513, 521, and 
other cases cited, the reserved power of revoca-
tion otherwise than by a will or codicil executed 
in compliance with the Statute of Wills, would 
render the bequest void, whether or not the trust 
agreement could be incorporated into the will 
and wbuld have rendered the bequest void even 
if the terms of the trust agreen1ent now offered 
as part of the will, one of which was the un-
qualified reservation in testator of the power of 
revocation, had been set out in full in the will, for, 
as stated under a state of facts similar to those in 
this case, in the Atwood case: 

'' A testator cannot by his will prospec-
tively create for himself a power to dispose 
of his property by an instrument not duly 
executed as a will or codicil, and thus say, 
to quote the court, 'I give the residue of my 
estate to said Trust Company (trustee) to be 
disposed of to such persons and in such pro-
portions as I may have instructed ( or here 
instruct) or shall hereafter instruct said 
Trust Company' and such a provision, even 
if incorporated, would, unexplained by parol 
evidence, be n1anifestly met by indefinite-
ness.'' 

vVe thus stand on two basic propositions: 

1. No extrinsic document not executed in con-
formity with the provisions of the Statute of 
Wills can be incorporated into a will by reference 
or, q. v., referred to to ascertain the beneficiaries 
of a trust or their terms of the trust, and 

2. Even if such a document could be incorpo-
rated into a will by reference, a power of revoca-
tion reserved to the testator therein, which, as in 
this case, prospectively creates for the testator 
the power to change the terms of the disposition 
therein set out without compliance with the 
Statute of "\Vills, so that by revoking the ex-
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trinsic instrument-the trust agreement-he 
could or would thereby revoke the provision of 
the will, would, even if incorporated in the will, 

. render the provision void. 

Respectfully submitted, 

MERRITT LANE, 
Of Counsel with Appellants. 

CLARE P. JOHNSON, 

Of the New York Bar, 
Of Counsel with Appellants. 
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Edith Patricia 
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BRIEF FOR APPELLANTS. 

(Italics Ot.irs, E x cept Where Otherwise Noted.) 

Foreword. 

A brief for appellants was prepared by foreign 
counsel, not experienced in our practice or tradi-
tions. It, unfortunately, was served. It injected 
matters not in the record for the purpose of indi-
cating that the position of appellant, Dorothy A. 
Johnson, a daughter of testator, was not an unjust 
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one, and that, if the court should hold that the 
gift here questioned is invalid, no unequal dis-
tribution of the property of testator would result. 
The assumed justification was a claim that coun-
sel for respondents had, in their briefs before the 
court below, likewise departed from the record for 
the purpose of showing the converse. 

There were matters of construction before the 
court below other than those now brought here 
and in ascertaining testator's intention, the result 
of equal or unequal division might properly have 
some influence. 

Whether the result of the invalidity of the be-
quest here questioned will be equality or inequality 
has conspicuously nothing to do with the matter. 
Suffice it to say that, so far as the testimony 
brought up by this appeal goes, prior to testator's 
death there was a substantial provision made by 
testator for each of his children (pp. 65, 66, 67), 
but there is no evidence that there were no pro-
visions made by testator during his lifetime for 
his children other than those described in the tes-
timony, and it is impossible to determine from the 
proofs whether, if the bequest be sustained, the 
result will be equality. 

And this is precisely as it should be for we 
repeat whether equality will or will not result 
should have no effect upon the issue now before 
this court for the matter is one, not of construc-
tion of the will, but of construction of the statute 
concerning wills, and the validity of the bequest 
under the law. 

Zabriskie v. Hiiyer, 62 N. J. E. 697-702; 
Blackwell v. Blackwell, 15 N. J. L. 286; 
Annin v. Vandor en, 14 N. J. E. 135. 

In re O'Neil, 91 N. Y. 516-520 in which latter 
case the Court of Appeals of New York stated the 
rule: 
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·"I have no doubt the testator did intend 
to execute in proper form the will; the ques-
tion is whether he has done so. 

While the primary rule governing the in-
terpretation of wills, when admitted to pro -
bate, recognizes and endeavors to carry out 
the intention of the testator, that rule cannot 
be invoked in the construction of the statute 
regulating their execution. In the latter case 
the courts do not consider the intention of the 
testator, but that of the legislature .... We 
think, however, that the statute fixes an in-
flexible rule, by which to determine the proper 
execution of all testamentary instruments.'' 

The brief, as served, is withdrawn. This neces-
sitates a r eprinting of the entire brief and may 
result in one which is not as connected as it should 
be, as counsel, who is now arguing the case, had 
no connection with it until October 19th. 

The Facts. 

Testator, Horace M. Swetland, died June 15th, 
1924 ( p. 1). He left a will which, after creating 
a small trust for his half sister, Hattie Swet-
land, placed the balance of his estate in trust for 
the benefit of his wife, during her life, and pro-
vided, I tern 3 : 

"3. Upon the death of my wife, Clara A. 
Swetland, if she shall have survived me, I 
direct my Trustees, subject to the provisions 
herein contained for the benefit of my half 
sister, Hattie Swetland, to distribute the re-
mainder of the principal oi the trust herein 
created, and upon the death of said Hattie 
Swetland, if she shall ha.ve survived me, to 
distribute the principal of the trust held for 
her benefit, by dividing the principal of said 
trust or trusts, as the case may be, equally 
among my daughters, Mrs. Velma I. Stevens, 
Mrs. Ruth D. Kane and Dorothy A. Johnson, 
and my son, 11a urice J. Swetland, as Trus-
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tee, or h~s successor Trustee. The bequest 
to M a,urice J. Swetland, Trustee, is rnade 
under the Trust Agreement hereto/ ore men -
tioned a.ncl created by me under elate of July 
14, 1917, for the purposes herein provided. 

"In the event that any of my said daugh-
ters shall predecease me or my wife Clara 
A. Swetland, leaving lawful issue her ~nd me 
surviving, then and in that event such issue 
shall t_ake per stirpes and not per capita, the 
share its parent would have taken under this 
will had such parent survived me and my 
wife, Clara A. Swetland; in the event that 
any of my said daughters shall have prede-
ceased me or my ·wife, Clara A. Swetland 
leaving no lawful issue her or me surviving' 
the share such child of mine would have re~ 
ceived under the provisions hereof shall be 
equally distributed among my surviving 
daughters or their issue, as herein provided 
and Maurice J. Swetland, as Trustee, or hi~ 
successor Trustee, under the Trust .A.gree-
·ment heretofore mentioned arncl created by 
me under date of July 14, 1917, for the pur-
poses therein provided.'' 

Reference to the will (p. 14) will indicate that 
there was no trust agreement '' her et of ore men-
tioned," and that there were no purposes "he1'e -
in provided.'' 

Evidence was introduced to establish the iden-
tity of that which was referred to by testator by 
the language '' under the trust agreement hereto-
fore mentioned and created by me under date of 
July14th,1927 * * *." Thatevidencemaybe 
summarized: Corey, one of the witnesses to the 
will, testified that, although he had been intimately 
associated with testator for many years (p. 61) 
and was intimately acquainted with the testator's 
business affairs, he had never seen the paper now 
insisted upon as being the trust agreement 
referred to by the testator in his will until after 
testator's death (p. 80) in his, Corey's, office ( p. 
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70) and that he then found in the safe of the 
testator, with other private papers and bonds and 
securities, a document dated July 14th, 1917 (Ex. 
B to the bill of complaint, p. 21), which is signed 
by :Maurice J. Swetland, the son of tes tator and 
the trustee designated in the document but not 

' ' 
authenticated by the testator in any manner. (It 
is not clear from the testimony PI::> 70 80 82 ' . ' ' ' whether Corey actually saw the declaration of 
July 14, 1917 in testator's safe or only at his of-
fice when some one showed it to him. He clfrl find 
the agreement of January 3rd, 1922, in testator's 
safe, so he says, p. 82.) He says that, at the same 
time, he found among the papers in testator's 
safe, with other securities (p. 82), another trust 
agreement dated January 3rd, 1922 (Ex. C. at-
tached to the bill of complaint, p. 25), which 
agreement is signed by testator and by 1\1:auricc 
J. Swetland, his son. This agreement of January 
3rd, 1922, bears date nine days previous to the 
date of the will, January 12th, 1922, but is not 
referred to by testator in any portion of the will. 

Corey has no knowledge of the trust agree-
ments except as above indicated. 

l\iontgomery was secretary and assistant to 
testator from 1911 until 1923. He is one of the 
·witnesses to the will (p. 64). He says: testator 
had a previous will which he took out on many 
·occasions; he excepted .from that will, dictated, 
-interlined, .matked out, dictated, .wrote. himseJf 
from that will ;-portions .of it were re-written fifty 
times; finalLy ·M.ontgomery incorporated the 
drafts and redrafts and excerpts in a complete 
connected story of his will (p. 65). 

l\fontgome ·ry was the witness to the trust agree-
ment of July 14th, 1917 (p. 23), and says that he 
·saw l\faurice J. Swetland, the son, sign the docu -
1nent. He says: it was executed in the .. office of 
testator; it was .kept in the .. possesion of testator 
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in his private safe "to the best of my recollec-
tion''; ~Iontgomery had access to that safe; he 
believes he typewrote the agreement of July 14th, 
1917 (p. 78); so far as he knows the trust agree-
ment was always in the possession of testator and 
in his safe as long as he, Montgomery, was em-
ployed by testator; he does not remember whether 
there was more than one copy (pp. 78, 79); he 
remembers seeing l\1aurice J. Swetland sign the 
instrument, but does not recall whether or not 
any other person was present; he does not know 
whether Mr. Swetland took the trust agreement, 
but he knows that it actually remained with testa-
tor (p. 79). 

Recalled, Montgomery's memory seems to have 
become more definite for (p. 84), he remembers, 
distinctly, that he typewrote the agreement and 
saw it signed; the original was taken by testator 
and placed in his private safe; the duplicate of 
that original was handed to l\1aurice J. Swetland, 
the trustee; there were two copies made; the 
duplicate was signed (pp. 85, 86). But he had 
previously testified ( pp. 78, 79), that he could not 
swear that there was more than one copy of the 
agreement, that he did not remember. 

He had previously testified (p. 69) that the in-
strument was kept in the private safe of testator, 
to the best of his recollection, to which safe Mont-
gomery had access, but he says on p. 78, that he 
did not have access to that portion of the safe in 
which the document was kept, and that it remained 
all of the time in the possession of testator '' as 
far as I know." 

Redfield (p. 92) says that: his acquaintance with 
testator dated from 1914 when they were neigh-
bors; business relations began in 1919; he (Red-
field) was an officer and director of the company 
in which testator was president; his relations with 
testator were quite intimate; his office adjoined 
the place of business of testator ; he knew the son 
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of testator, :.Maurice J. Swetland; he first saw the 
trust document, of July 14th, 1917 (Ex. C. 4), 
sometime in 1918, when Maurice J. Swetland was 
going to war, at which time he gave it to Redfield 
'' as m.y memory serves me, it was his copy, a 
duplicate original;" at the same time Maurice J. 
Swetland handed him 1,100 shares of U. P. C. 
preferred B. stock; he identifies this stock in the 
following curious manner (p. 92)-

"Q. At that time did he hand you anything 
elsef A. He handed me 1,100 shares of U. 
P. C. preferred B. stock. 

Q. Is that the stock referred to in the agree-
ment f A. Let me see if it ref er,s to stock 
here-yes, two certificates, one for 500 and 
one for 600 shares.'' 

He saw the trust agreement of January 3rd, 1922 
(p. 93), either a day or two after it was executed. 
He says: l\1aurice J. Swetland, came into his of-
fice with the agreement and said that it took the 
place of the old agreement and that the stock 
which he then had already delivered to Redfield, 
with some more stock, was to be kept by Redfield 
for him; Maurice J. Swetland handed him 1,998 
shares of stock of the Publishers Securities Com-
pany; he took the stock and put it in an envelope 
which he produced (p. 95); Maurice J. Swetland 
had previously, in August, 1922, delivered to him 
700 shares of Swetland Realty Company stock, 
which was kept in the envelope, and, on the 18th 
day of July, 1918, Redfield had received from tes-
tator 250 shares of stock which he likewise kept in 
the envelope (p. 94); he delivered the two agree-
ments and the stock to Maurice J. Swetland about 
Jirn.e, 1925, which was a year after the death of 
testator, he having died on June 15th, 1924. 

l\1ontgomery testified (p. 86) that, to the best of 
his knowledge and belief, he wrote the trust agree-
ment of January 3rd, 1922. · 
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Montgomery was employed by testator until 
October, 1923 (p. 64), or rather by the Class Jour-
nal Company, of which testator was president (p. 
76). He says: he was not discharged in October, 
1923, but that he left and subsequently he asked 
testator's assistance in getting employment; a 
year after testator's death, November, 1925, he be-
came employed by the United Publishers Corpora-
tion through the witness Redfield, who is the sec-
retary of the Company, and the manner in which 
he became employed is explained by him (p. 76): 

'' I did not seek the employment; but Mr. 
Redfield, who is a great friend of mine, caUed 
me on the telephone and we had a)ittle con-
versa.tion-, and the resitlt of it was that I was 
offered the position-." 

Redfield is the close friend of Maurice J. Swet-
land, whom Maurice J. Swetland, according to 
the testimony, trusted with the stock and the 
agreements from 1918 until June, 1925 (pp. 92, 
95), one year after testator's death and but three 
months before this suit was started. The trust 
agreement of 1922 (Ex. C, p. 25) indicates that 
Maurice J. Swetland as trustee, is a stockholder 
of the company in which Redfield is an officer. 

Testator died June 15th, 1924. The bill was 
filed September 2, 1925. As indicated by the bill, 
differences had arisen with respect to the con-
struction of several items of the will. In No-
vember, 1925 (two months after the filing of the 
bill), Redfield, a friend of Maurice J. Swetland, 
seeks :lYiontgomery, the other witness produced to 
identify the trust agreement, who is a great friend 
of his, and as the result "of a little conversation" 
1\/[ontgomery becomes employed by the company. 

Such testimony as was obtained from these 
witnesses identifying the instruments was largely 
gotten out by leading questions, as indicated by 
the examination of Redfield (p. 92): 
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'' Q. I hand you Exhibit C-4, being a trust 
agreement, dated July 14, 1917, and ask you 
if you ever saw that before 1 A. Yes. 

Q. Did he (Maurice J. Swetland) give it to 
you 1 A. He gave it to me. 

Q. That was a duplicate original? A. As 
rr1y memory serves me, it was his copy, a 
duplicate original. · 

Q. Did he deliver those certificates of stock 
and this agreement to you for safe keeping1 
A. Yes. 

Q. Prior to this date and after its delivery 
to Jack by his father had Jack delivered to 
you the 700 shares of Swetland Realty Com-
pany stock 1 A. Yes. 

Q. Referred to on this envelope 1 A. Yes. 
(It 1night be noticed here, also, that there 

is n-o evidence of "its delivery to J a,ck by 
his father," which a-ssumption is in-eluded 
in the question.) 
Q. Handed it to you for safe keeping1 A. 

Yes. 
Q. And you placed it with the other stock 

with Exhibit C-41 A. Yes, with that original 
-with the trust agreement. 

Q. And requested you to place it with the 
stock under the trust agreement of 19171 A. 
That is right. . 

Q. The note had been received by him from 
his father, did he say1 

Q. And he handed it to you for safe keep-
ing1 A. Yes. 

Q. And you placed that with the trust 
agreement of July 14, 19171 A. Yes." 

It is difficult to determine, from the testimony, 
which one of the two copies of the agreement of 
July 14th, 1917 (.Montgomery upon being· recalled 
being certain that there were two copies, dupli-
cates (p. 85) although when first called he was 
uncertain as to whether there was more than one 
copy (p. 78)) was produced to the court as Exhibit 
C 4, whether the duplicate or the original. Corey 
would seem to indicate that it was the original 



10 

(p. 71), but Redfield seems to indicate that it is 
the duplicate, for he says that he had charge of 
the papers, ( the duplicates, if there were any) 
from 1918 until June 1925, and then delivered 
them to Maurice J. Swetland (p. 95). And the 
same thing is true with respect to the agreement 
of January 3rd, 1922, (Ex. C. 8). 

For the purposes of the cause it is immaterial 
whether the exhibits offered to the court are orig-
inals or duplicates. If they are originals, then 
where are the duplicates? If they are duplicates, 
then were are the originals? 

The purpose of the Redfield testimony, we sup-
pose, was to show delivery to Maurice J. Swet-
land. The purpose of the Corey and Montgomery 
testimony was to show continuous knowledge on 
the part of testator of the trust instruments but 
delivery would be shown much better if the papers 
delivered were produced, and continuous knowl-
edge on the part of testator would be better shown 
if tlie papers kept by testator were produced. If 
all four papers were in existence there would be 
no difficulty of producing them. The originals are 
supposed to be traced by Corey to the safe of 
testator after his death. The duplicates are 
traced by Redfield to the hands of Maurice J. 
Swetland after testator's death and no explana-
tion is given as to why all are not produced. 

This is the kind of evidence upon which the 
court below was a'sked to hold that Exhibit B, the 
instrument of July 14th, 1917, was that referred 
to by testator in the third item of his will. 

Examining the instrument we find that, while 
it is witnessed by l\!Iontgomery (p. 23), there is a 
form of acknowledgment endorsed upon it, which 
is not filled out (p. 24) and an appointment by 
Maurice J. Swetland of a successor trui:itee sign~d 
' --~ . . - . . 

-~y _hini ~ut.r}9t. witnessed. _ 
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Apparently there was a previous trust instru-
ment, dated the 25th day of September, 1916. See 
recital in the trust declaration of July 14th, 1917 
(p.21). 

We are not informed as to the contents of that 
agreement. There is no assurance that it was 
similar to Exhibit B, the agreement of July 14th, 
1917. On the contrary, the inference is otherwise, 
-else there would be no necessity of the declara-
tion of trust of July 14th, 1917, which dealt not 
only with the new securities delivered to the 
trustee but ·with the old securities as well (p. 22). 

Comparing the trust declaration of July 14th, 
1917 (Ex. B) with the agreement of trust signed 
by the testator and by the trustee of January 3rd, 
1922, (Ex. C) we find that they differ with respect 
to the ultimate disposition of the property. It is 
unnecessary, for the purposes of the argument, to 
point out all the differences. One is sufficient. 

Bv the trust declaration of July 14th, 1917, 
( Ex. B) upon the youngest child of the trustee 
becoming the age of thirty years the principal of 
the trust is to be divided equally between the 
trustee's present wife, and his children, the living 
issue of any deceased child or children to take, in 
equal parts, the share of the parent; in the event 
of the death of the trustee's wife, before his 
youngest child should reach the age of thirty years 
and of the death of all his children before reaching 
the age of thirty years without leaving issue them 
surviving, then the principal of the said trust is 
to revert "and beconie a part of the residuary 
estate of the aforesaid f oun.der thereof, H ora.ce M. 
Siuetlan.d. '' 

By the agreement of January 3rd, 1922 (Ex. C, 
p. 25, at p. 28), upon the youngest living child of 
the trustee attaining the age of thirty years, the 
principal of the trust is to be divided (1) that 
portion of the trust estate represented by 1,998 
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shares of the Publishers Securities Company com-
mon stock is to become the personal property of 
the trustee, Maurice J. Swetland; (2) the balance 
of the estate is to be divided equally between the 
wife ( any wife) of the trustee if then living a~d 
his children, the living issue of any deceased child 
taking the share of its parents. In the event of all 
the beneficiaries thereunder dying prior to the 
termination of the trust, then and in that event 
"the net principal of this Trust Estate shall re-
vert to and be paid over to the Corporation known 
as the Publishers Securities Company of Mont-
1 . NJ ***" c air, ew ersey, 

Of the 1,998 shares of the Publishers Securities 
Company common stock, which, under the agree-
ment of January 3rd, 1922 (Ex. C), is to become 
the property of the trustee, Maurice J. Swetland, 
upon his youngest child becoming of. age, 1,100 
shares are the same 1,100 shares which are re-
ferred to in the trust declaration of July 14th, 
1917 (Ex. B, p. 21). 

There are other differences not necessary to 
refer to for what has been said indicates that, 
under the agreement of January 3rd, 1922_ (Ex .. C) 
the ultimate disposition of some of the identical 
property referred to in the agreement of July 
14th, 1917 (Ex. B) is different. 

The question here arises upon the decree below 
as to whether the ultimate disposition of the prop-
erty, referred to in the third item of testato:'s 
will (p. 17), is to be as provided by the d~clarat~on 
of trust of July 14th, 1917 (Ex. B), which, prior 
to the date of the will, had been superseded by the 
agreement of January 3rd, 1922 (Ex. C, p. 25), 
which instrument, although executed nine days 
before the making of the will, is in no wise re-
ferred to in the will, or, whether the ultimate dis-
position is to be as set forth in the agreement of 
January 3rd, 1922 (Ex. C), although that instru-
ment is not referred to in the will. 
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The type of testimony relied upon to establish 
the identity of the agreement referred to in the 
third paragraph of the will of testator indicates 
the necessitv of strict adherence to the rule which ., 
prevails in this State that there may be no incor-
poration in a will of a document dehors the will 
by reference. 

We are not overlooking the cases which hold 
that a testator may leave his property to the exe-
cutor of a third person. The distinguishing fea-
tures of those cases will be hereafter pointed out. 
Here we have no document which bears intrinsic 
evidence that it is that referred to by testator. It 
does not bear the signature of testator. It is in no 
wise authenticated by him. True, it bears the sig-
nature of the trustee but the trustee may have 
executed any number of documents of a similar 
kind. The door is opened wide for fraud. We 
have no instrument here such as a will of a third 
party, itself duly executed w1, accordance with the 
provisions of the statute of wills, as was present 
in every case upholding the right of one to be-
queath his property to the executor of another. 
The identity of this instrument depends upon the 
oral testimony of Corey, J\1:ontgomery and Red-
field. One must look for the identity of the docu-
ment to oral testimony. The document itself, as 
a piece of evidence, is not in the picture and there 
is incorporated in the will of testator, or at least 
his property devolves in accordance with the pro-
visions of, a document in no wise authenticated 
except by oral testimony, and in this case oral tes-
timony of the type hereinabove referred to. 

No amount of words can avoid the effect that 
the ultimate disposition of this testator's prop-
erty rests upon the oral testimony of Corey, Red-
field and Montgomery, and, indeed, really only 
upon th e oral testimony of "JII[ ontgoniery for he is 
the only one ·who says he saw the instrument 



14 

drawn and signed by lvfaurice S·wetland, and, in 
considering his testimony, it must not be over-
looked that, early, he testified that he did not re-
member whether there was more than one copy, 
and subsequently, upon being recalled, said that 
he ;emembered that there were two copies, a dupli-
cate and an original, and he is the person who, left 
testator's employ in October of 1923, and then in 
November, 1925, a year after testator's death, less 
than two months after the suit was started but 
before it was tried, became employed through 
Redfield, an officer of the company, of which tes-
tator had been president and in which Maurice J. 
Swetland had stock, after a telephone message 
from Redfield, and '' we had a little conversation, 
and the result of it was that I was offered the 
position.'' 

If upon such testimony as here adduced, a tes-
tator's property can be disposed of according to 
the provisions of another document, the door is 
opened to the widest fraud for it is almost im-
possible, under the circumstances, for anyone in-
terested to prove a negative. 

It is not necessary for us here to assert that 
the declaration of trust of the 14th of July, 1917, 
Ex. B., is not that referred to in testator's will. 
It is sufficient for us to indicate that if its identity 
can be rested upon the kind of testimony which 
was adduced, then if it were not the instrument 
it would be impossible to prove that it were not. 

The trust declaration of July 14th, 1917, pro-
vides (paragraph 4, p. 23) :. 

'' 4. That the founder of said trust, Horace 
M. Swetland reserves at all times durin,g his 
life time, the p~rs01~,al rights, vou:er an-d 
privilege of terminating the aforesaid trust, 
and that upon his election so to do, the afore -
said shares of stock constituting the principal 
thereof shall be returned and revert to him 
free and clear of any and all claims or de-
mands whatsoever kind or nature, with the 
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same force and effect as if the trust herein 
provided for had never been created, any law 
to the contrary notwithstanding." 

The declaration of trust of January 23rd, 1922, 
provides: 

"Second. (a) The afore said transfers to 
said 11:aurice J. Swetland are IN TR UST never-
theless, but absolute and irrevocable and for 
the sole benefit, advantage and use of the 
family, wife and children of the party of the 
second part, their support, maintenance a_nd 
education, subject to and in accordance with 
the following: * * *" 

The testator cannot be assumed to have over-
looked, when he signed his will, nine days after 
the execution of this trust agreement of January 
3rd, 1922, that he had executed such an agreement, 
and it must be assumed that, when he referred to 
the agreement of July 14th, 1917, he meant the 
agreement executed as of that date, which re-
spondents say is Ex. B, p. 21. If he did, and 
the decree below so adjudges, then, at any time 
after the execution of the will down to the date of 
testator's death, he might have, by an instrument 
not executed in accordance with the provisions of 
the statute of wills, either revoked the gift or 
changed its ultimate disposition. 

The Decision Below. 
The Vice-Chancellor found that the trust in-

strument referred to by testaior in the third item 
of his will was the declaration of July 14, 1917, and 
that the gift might be sustained regardless of the 
rule in New Jersey with respect to the doctrine of 
incorpora ,tion by reference upon the theory that 
it was merely an addition of property "to a trust 
established by him years before the execution of 
his will under a valid active trust and to which 
he had from time to time during his lifetime added 
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securities,'' and he relies for his authority upon 
the case of Ma.tter of Fowles, 222 N. Y. 222, 118 
N. E. 611, and that line of cases holding that a 
testator may provide for a devolution of his prop-
erty as directed by the will of another. 

The decree adjudges (p. 155 )-" 14. In the para-
graphs of said will hereinabove marginally num-
bered 16 and 17, the testator referred to the Trust 
Agreement bearing date the 14th day of July, 
1917, hereinabove set forth, and the bequests in 
said will to Maurice J·. Swetland, as Trustee, are 
valid.'' 

The court below also read the words in item 3 
'' The bequest to Maurice J. Swetland, Trustee, is 
made under the Trust agreement heretofore men-
. tioned and created by · me under date of July 14, 
1917, for the purposes herein provided'' as-'' the 
bequest to :Maurice J. Swetland, Trustee, is made 
under the Trust Agreement heretofore mentioned 
and created by me under date of July 14, 1917, for 
the purposes therein provided.'' 

In passing, we observe that there was no trust 
agreement of July 14th, 1917, created by testa-
tor. The trust agreement of July 14th, 1917, was 
created by the trustee Maurice J. Swetland. 

The Vice-Chancellor also held that the words, 
in the provision of the will giving power to the 
executors of investing and re-investing, "With 
regard to the question whether such investments 
or re-investments so made by them are of a char-
acter permitted by law to fiduciaries" should be 
read "without regard" (pp. 19, 115, paragraph 5 
of final decree, p. 152). 

From these portions of the decree this appeal is 
taken by Dorothy A. Johnson, one of the daugh-
ters of testator, and by her children (Notice of ap-
peal 157, petition of appeal 162). 

While the petition of appeal brings up other 
questions, the argument will be confined . to the 
two hereinbef ore mentioned. 
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ARG.UMENT. 

I . 

It is unquestioned that, if resort cannot be had 
to determine the devolution of testator's prop-
erty, under the third item of his will, to the trust 
agreement, the gift to Maurice J. Swetland, trus-
tee, is void'. 

40 Cyc. 1952. 
Canfield v. Canfield, 62 N. J. E. 578; 
Bitrnett v. Bi(;rnett, 30 N. J. E. 595; 
Ga,rthwarte v. Lewis, 25 N. J.E. 351; 
Nason v. Tuckerton M. E. Church, 27 

N. J.E. 47; 
llia.gn-u,s v. Magnus, 89 N. J.E. 346; . 
Hartwell v. Martin, 71 N. J. E. 157; 
Condit v. Rey1iolds, 66 N. J. L. 242; 
Smith v. Smith, 54 N. J. E. 1, 55 N. J. E. 

821; 
Vreeland v. Varn Ryper, 17 N. J. E.133; 
Booth v. Baptist Church, 126 N. Y. 215; 

28 N. E. 238. 

I I. 

The rule in this State is that an extrinsic docu-
ment, not signed by the testator and attested by 
two witnesses as required by the statute of wills 
cannot be incorporated into a will by reference or 
consulted to ascertain the beneficiaries of a testa-
mentary trust or their shares, or show any of the 
other terms of a testamentary disposition of prop-
erty. And the rule is based upon reason. 

· To determine this case, it seems to us that it is 
not necessary to go further than the decisions of 
the courts in this State. 
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This court in Smith v. Smith (54 N. J. E. 1, 55 
N. J. E. 821) affirmed the decision of the Court 
of Chancery upon the opinion written by the Chan-
cellor (McGill). In that case there was a gift to 
a trustee, a board of trustees, and restrictions 
upon the action of the board were provided for, 
and testator then added: 

'' The property and estate herein be-
queathed is to be held in trust by the said 
board of trustees for the following object, 
namely: I desire that my entire estate with 
the accumulations shall be used in establishing 
and conducting a school for apprentices and 
young mechanics on plans to be hereafter de-
scribed by me, or in case of my death before 
perfecting said plans, the school above named 
is to be conducted on plans which I have from 
time to time described to most of the board 
of trustees herein named and who shall ap-
prove of final practical plans in keeping there-
with.'' 

The Chancellor stated (p. 6) : 
'' The will itself does not disclose what the 

plans were to be, but refers to st3:tements 
made by him before its execution which were 
suscep,tible of ascertainment.'' 

"Then the next question which arises is, 
whether ;uch a reference in a will is unlawful 
under our statute (Rev. p. 1237, sec. 22), 
which requires the will to be in writing, 
signed by the testato! a~d attested by two 
witnesses. The question , is not whether that 
which has existed for other purposes than the 
scheme of the will may be adopted as by r~f-
erence, as, for instance, the plan~ upo_n_ which 
Princeton Yale or II arvard universities are 
conducted: or to previously-pronounced relig-
ious or other doctrines. Attorney-General v. 
Lawes, 8 Hare 321; Sowers v. Cyrenius, 
39 Ohio 29; Attorney-General v. Molland, 
Younge 562; Potter v. Thornton, 7 R. I. 252; 
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Marsh v. Means, 3 Jur. (N. S.) 790, to recog-
nized scheme for distribution of moneys in 
charity, Derby v. Derby, 4 R. I. 414; Decamp 
v. Dobbins, 4 Stew. Eq. 671, but whether the 
testator, by mere reference to his own lan-
guage, used to others at previous times, con-
cerning that which was not existing, but wa,s 
to take life in his will, may, as against his 
heirs and next of kin, make that language 
operative in the testamentary disposition of 
his property." 

'' In the case of Olliffe v. Wells, 130 Mass. 
221, a testatrix devised the residue of her 
estate to A. 'to distribute the same in such 
manner as in his discretion shall appear best 
calculated to carry out wishes which I have 
expressed to him or may express to him,' and 
it could be proved that those wishes required 
distribittion to recognized public cha.rities. 
Chief Justice Gray, in writing the opinion of 
the court, after saying that, in any view of 
the authorities, it was quite clear that inten-
tions not formed by the testatrix and com-
municated to A. after the making of the will, 
could not have any effect against her next of 
kin, and that if the wishes of the testatrix 
expressed to A.. were formed and expressed 
before the execution of the will, the result 
must be the same, added this language: 

'It has been held in England, and in other 
states that if a person procures an abso-
lute d~vise or bequest to himself by orally 
promising the testator that he will convey 
the property to or hold it for the benefit 
of third persons, and afterwards refuses 
to perform his promise, a trust arises out 
of the confidence reposed in him by the tes-
ta tbr and of his own fraud, which a court 
of equity will, upon clear and satisfactory 
proof of the facts,. enforce against him. at 
the suit of such third persons. Upon hke 
grounds, it has been held in England that if 
a testator devises or bequeaths property to 
his executors upon trust, not defined in the 
will but which as he states in the wil], he 
has' communic~ted to them before its exe-
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cution, such trusts, if for lawful purposes, 
may be proved by the admission of the ex-
ecutors, or by oral evidence, and enforced 
against them. And in two or three com-
paratively recent cases it has been held that 
such trusts may be enforced against the 
heirs or next of kin of the testator, as well 
as against the devisees. But these case~ ap-
pear to us to have overlooked or d.isre-
ga.rded a fundarnental distinction tha ,t 
where a trust not declared in the will is 
established by a court of chancery a,ga~nst 
the devisee, it is by reason of the obliga-
tion resting upon the conscience of the 
devisee, and not as a valid testamentary 
disposition by the deceased. Where the ~e-
quest is outright 'fl,P~n i~s f a,?e, the set~ing 
up of a trust, while it dim_inis~es the r~ght 
of the devisee does not impair any right 
of the heirs o~ next of kin in. any a,sp·ect 
of the case; for if the trust were not set 
up, the whole property w?uld. go to the 
devisee by force of the devise; if the tru ,st 
set up is a. •lawful on,e, it enures to t.he bene-
fit of the cestu,i qu,e trust { ,and if the tru~t 
set up is unlawful, the heirs or next of kin 
take by way of resulting trust. Where the 
bequest is declared upon its fa.ce to be itp?n 
such trusts as the testator has otherwise 
signified to the devisee, it is equa_lly _clear 
that the devisee ta.kes no beneficial inter-
est; a.nd, as between , _him and the benefici-
a,ries i.n.tended, there is as much ground for 
establishing the trust a,s if the bequest to 
him were absolute on its fa .ce. But as be-
tn,een the devisee and the heirs or next of 
kin, the ca,se stands differently. They a_re 
not excluded by the will itself. '!he will, 
upon its face, showing that the devisee tak_es 
the legal title only, and not. the ben~ficia.l 
interest and the trust not being sufficiently 
defin ,ed 'by the will to take effect, the eq_ui-
table interest goes, by wa,y of resulting 
trust to the heirs or next of kin, as property 
of th~ deceased not disposed of by his will. 
They carnnot be deprived of tha.t equ_itable 
interest, which accrues to them directly 
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frorn the deceased, by any conduct of the 
clevisee; nor by any intention of the de-
ceased, unless signified in those farms which 
the law ma.kes essential to every testamen-
ta,ry disposition. A trust not sufficiently 
declared on the f a,ce of the will cannot there-
! ore be set up by extrinsic evidence to de-
f ea.t the rights of the heirs-a.t-law or next 
of kin. By the statutes of the common-
wealth, no will shall be eff ectua,l to pass a.ny 
es.tale, whether real or per .sonal, , nor to 
change it, or in any way affect the sa,me, 
'unless signed by the testator and aUested 
by three witnesses.' " 

In Condit v. Reynolds, 66 N. J. L. 242 there was 
a direction as follows: 

'' Third. Upon the death of my said hus-
band, I give, devise and bequeath all my said 
hereinbefore mentioned estate in such manner 
as he may by his last will and testament de-
vise and bequeath, or appoint to receive the 
same, trusting entirely to his discretion to 
carry into execution such charge and instruc-
tion as I may during my life have expressed 
to him in regard thereto. '' 

This court said : 

'' The persons to be benefited by the exer-
cise of the power now under consideration 
were not at all defined by the will, but were 
to be ascertained by the subsequent directions 
of the testatrix. According to the doctrine 
established in this state by the decision in 
Smith v. Smith, 9 Dick. Ch. Rep. 1; on appeal, 
10 Id. 821, she could not lawfully ascertain 
them unless she did so by a writing executed 
in conformity with the requirements of the 
statute of wills, and this she never did." 

In Murray v. Lewis, 94 N. J. E. 681 there was 
bequeathed a sum of_ money to the executrix and 
executors, and then-
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.'' ~~his legacy is not to be in lieu of any com-
miss10ns they may be entitled to. A sealed 
letter or paper addressed to my executors 
w~ll be found with t~is my will, expressing my 
wishes as to the said sum, but such letter or 
paper shall not form part of my will." 

Such a letter was found by the executors. Vice-
Chancellor Fielder said: 

"The rule prevailing in England is stated 
in the leading case of Allen v. Maddock, 11 
Moo. P. C. C. 427, to be that an unattested 
document may, by reference in a will under 
certain conditions and limitations bec~me in-
corporated in the will as part ~f it. The 
courts of but few of our states have had oc-
casion to consider the rule, but some of them 
have followed it. Thus, in Newton v. Se,a-
men 's Friend Society, 139 Mass. 91, the rule is 
adopted, and is stated as follows: 'If a will, 
executed and witnessed as required by stat-
ute, incorporates in itself by reference any 
document or paper not so executed and wit-
nessed, whether the paper referred to be in 
the form of a will or codicil, or of a deed or 
indenture, or of a mere list or memorandum ' the paper so referred to, if it was in existence 
at the time of the execution of the will and is 
identified by clear and satisfactory proof as 
the paper referred to therein, takes effect as 
part of the will and should be admitted to 
probate.' This rule of incorporation by ref-
erence has been repudiated, however in New 
York and Connecticut (Booth v. 'Baptist 
Church, 126 N. Y. 215; Hatheway v. Smith, 
79 Conn. 506), and I do not find that it has 
been accepted in this state.'' 

"In Hartwell v. Martin, 71 N. J. E. 157, 
the testator by will ordered his executors to 
make a settlement with his creditors of debts 
outstanding at the time of an assi2Timent 
made by him for the benefit of his cr~ditors 
as shown by a list to be found with his win: 
Vice Chancello~ Bergen held (at p. 159) such 
bequest to creditors to be void, 'because it is 
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an attempt to bequeath property to a class of 
persons who can only be ascerta .ined by ref-
erence to a n.on-testamenta ,ry paper, which 
the testator might cha1nge from day to day 
and thus enla.rg e or diminish his testamen-
tary gifts as often as he chose, without observ-
ing the rules of law relating to the testamen-
ta.ry disposition of property. The effect, if 
it shouJd be permitted, would be to allow a 
testator to declare the particular legatees to 
whom his estate should go without the for-
mality required by law in such cases.' By this 
declaration I understand tlre vice chancellor 
to disapprove the rule.'' 

* * * * * 
'' I cannot assent to the proposition that an 

unattested document making disposition of 
property can be incorporated in a will by 
reference thereto. Our statute ( Comp. Stat. 
5867, sec. 24), prescribes certain formalities 
which must be observed in every writing in-
tended to take effect as a valid testamentary 
devise or bequest, and then it provides that 
all wills and testaments made in conformity 
with the statutory requirements, shall be suf-
ficient to devise, pass and bequeath all estates 
and property, real and personal, and all 
rights of any kind. This statute defines our 
policy with respect to the manner in which 
a testamentary disposition of property may 
be made. A writing may express clearly the 
wish or intention of •a decedent, but if the 
statuto ry formalities have not been fallowed, 
it is not a valid will, because it carnnot be a 
qiiestion of what he int ended to do, but 
whether he has actually fallowed the pro-
visions of the statute. These provisions are 
reasonabl e a11,,d easily understood and their 
purpose is to prevent frauds. An honest at-
tempt to execute a will is occasionally defeated 
by failure to follow the statute, but it is 
better that this should happen than that the 
provisions designed to protect testators gen-
erally from fraudulent alterations of testa-
mentary bequests and devises, should be 
weakened. It seems to me obvious that to 
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constitute a will expressing the testator's tes-
tamentary desire, the writing must denote or 
specify the subject and object of the testa-
mentary gift intended, otherwise no bequest 
is made, and that to p ennit referen ce to be 
ma,de to a collateral unattested docu1nent 
1nentfoned or describ ed in the will, for th; 
purpose of ascertaining 1what the testator in-
tends to bequeath, or for whom the bequest 
is intended, is calcu,lated to def eat the salu-
tary purpose of th e statute and to afford op-
portu ,nity for fraudrz,tlent practices." 

We have quoted thus copiously from the opin-
ion of Vice Chancellor Fielder for he refers to the 
other cases in this State and he likewise sue-

. ' 
cinctly, gives the reason for the rule. 

I I I . 

Cases in New Jersey distinguished. 

The Vice-Chancellor at p. 130 says that-" lt 
is contended on behalf of complainants and all 
defendants, except the defendants Johnson, that 
the English rule which 'has been adopted' in most 
jurisdictions in this country is also in force in 
New Jersey, and in support of this proposition 
cite McCurdy v. Neall, 42 N. J. E. 333; Smith v. 
Smith, 54 N. J. E. 1, affirmed 55 N. J. E. 821; 
Condit v. Reynolds, 66 N. J. L. 242; Ma.gnrus v. 
Ma,gnus, 80 N. J. E. 346; Condit v. Deha .rt, 62 
N. J. L. 78; S1nith v. Runkle, 97 Atl. 296; affirmed 
98 Atl. 1085-86-87." 

In McCurdy v. Neall, 42 N. J. E. 333 there was 
a will and codicil. It was sought to show that the 
will had not been properly executed. The Ordi-
nary did not so hold (p. 335). He said on p. 336: 

'' But further, it cannot be denied that the 
codicil was executed with all due formalities. 
It is proved to have been so executed. It ex-
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pressly confinns the will so far as the codicil 
is consistent with it, and is therefore a repub-
lication of the ·will itself, supplying all 
omissions and remedying all defects, if any, 
in the execution of the latter. I Redf. Wills 
288. '' 

It is the established rule in this State that a 
codicil is a republication of the ·•Nill and the doc-
trine that an extrinsic document referred to in a 
will cannot be incorporated in it by reference has 
no application ,;vhatever. 

Sniith v. Sm :ith, 54 N. J. E. 1, affirmed 55 N. J. 
E. 821 has already been considered as authority 
against incorporating an extrinsic document in a 
will by reference. 

Condit v. Reynolds, 66 N. J. E. 242 has already 
been considered and is likewise an authority 
against the incorporation of an extrinsic document 
in a will by reference. 

Condit v. De n ·a,rt, 62 N. J. L. p. 78 was a case 
in the Supreme Court in which the testator by a 
codicil to his "\'i7ill-'' aru,thoriz ed a;nd empowered 
his sou'' to 1nake disposition of real and personal 
property devised and bequeathed to him by the 
will by his ( the son's) last will and testament 
duly made and executed and whatever disposition 
his son should make of the property, the testator 
ratified and confirmed, and devised and bequeathed 
such property to such persons as his son should, 
in his last will and testament, name and designate. 

The son died in the lifetime of the testator, 
leaving a will which was duly probated. The 
testator then died. The court recognized that, 
under the strict ru le, the son could not, during the 
lifetime of his father, execute the power of ap -
pointment conferred upon him by the will of his 
father, but after the death of the son, the father 
had executed a second codicil by which he ag·ain 
reiterated his intention to devise the property to 
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the persons designated by the son's ·will. The 
court said ( p. 81) : 

"The son having died in the lifetime of 
the father, the will of the former, although 
not transferring the father's residuary estate 
by an appointment, is to be referred to for the 
purpose of ascertaining the person to whom 
that estate passes by the father's ·will. The 
latter instrument effectuates what the son 
attempted to do but could not by his own will. 
In re Piffard, 111 N. Y. 410.'' 

The court then uses this language : 

"And this is so without regard to whether 
or not the father knew who had been desig-
nated by the son, in his will, as the person 
whom he desired to succeed to the father's 
residuary estate in the event of his dying 
first. The privilege of naming the beneficiary 
to whom the father's estate should go was 
ir,nliniited, and did not depend for its validity 
upon the son's choice being communicated to 
the father.'' 

This case, as will be hereafter pointed out, 
turned upon the right of a testator to, by his will, 
provide against the lapsing of a power of appoint-
ment conferred by him. He, the testator, reserved 
no control whatever over the son. The testator 
could not change the devolution of his estate ex-
cept by remaking or changing his will in the man-
ner prescribed by statute. 

Ma.gnus v. Magnus, 80 N. J.E. 346 was a case in 
which there was a devise '' to my niece Clara 
Seidensticker to dispose of in accordance with my 
instructions to her''. After the death of the tes-
tatrix, an envelope addressed in her handwriting 
to Clara Seidensticker was found in which was 
contained a paper in the same handwriting direct-
ing how the property should be distributed. 

It is true that Vice Chancellor Stevens referred 
to English cases approving the doctrine of incor-
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poration by reference, but, in no part of his opin-
ion, does he approve them. He refers to them as 
cases having been cited by counsel, and then says 
that, even under those cases, the letter could not 
be incorporated in the will. 

In view of the decisions of this court in Smith v. 
S1nith, 54 N. J. E. 1, affirmed 55 N. J. E. 821, 
Condit v. Reynolds, 66 N. J. L. 242, and in the 
Court of Chancery, Hartwell v. Martvn, 71 N. J.E. 
157, it is not to be assumed that the Vice Chancel-
lor approved the rule permitting incorporation by 
reference. 

Vice Chancellor Fielder in Murray v. Lewis, 94 
N. J. E. 681, at p. 684, said with respect to Magnus 
v. Magnits, 80 N. J. E. 346: 

"In Magnits v. Magn .its, 80 N. J. E. 346, 
Vice Chancellor Stevens dealt with a will in 
which the testatrix made a bequest of per-
sonal property to her niece 'to dispose of in 
accordance with my instructions to her'. Af-
ter the death of the testatrix a letter was 
found in her handwriting, addressed to the 
niece, in which instructions were given as to 
the disposition of certain articles of personal 
property. The vice chancellor referred to 
English cases approving the doctrine of in-
corporation by reference, without expressing 
his opinion thereon, and he rejected the letter 
in question because it was not referred to in 
the will in terms sufficient to identify it. I do 
not regard this case as placing the approval 
of this court on such doctrine.'' 

Sniith v. Runkle, 97 Atl. 296, in the Prerogative 
Court, affirmed upon the opinion of the Orphans' 
Court, 98 Atl. 1086, in this court affirmed upon the 
opinion of the Orphans' Court, not officially re-
ported, was a case which did not involve the doc-
trine of incorporation by reference in any manner. 
The question there was as to whether two pages 
were a part of the will when executed. The court 
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considered the testimony with care and held that 
the sheets in dispute were prepared and annexed 
to the will, at least before the time of the execution 
of the codicil, and the court properly held that, 
under the settled rule, the publication of the codi -
cil was a republication of the will as it existed at 
the time of the execution of the codicil. The 
papers were all physically attached to each other 
and the execution and publication of the codicil 
was, in effect, the execution and publication of a 
new will and that is the principle upon which the 
case was decided. 

No one of these cases in this State can be con-
sidered as authority for the proposition that a 
testator's property may devolve according to the 
terms of a declaration of trust referred to by the 
testator in his will in existence at the time of the 
making of the will, either signed by the testator or 
by the trustee, and the case is stronger if the 
trust be revocable as in the case at bar. 

Such a case is no stronger than one where the 
reference is to a letter in the handwriting of the 
testator and signed by the testator as in Magnus 
v. Ma.gnus, 80 N. J. E. 346. 

The effect in each instance is the same, i. e., that 
the devolution of testator's property depends 
upon the contents of an instrument not authenti-
cated in accordance with the terms of the statute 
of wills and to permit it is to repeal the statute. 

IV. 

The cases in New Jersey, New York and Con-
necticut are not in conflict. 

Those cases which are said to sustain the doc-
trine of incorporation by reference do not, in fact, 
sustain it, but were decided upon different prin-
ciples. 
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In re Fowles' Will, referred to by counsel in 
the court below and by the Vice Chancellor, 222 
N. Y. 222, 118 N. E. 611, was one in which the 
testator provided that a certain portion of his 
estate was to be paid '' pursuant to the provisions 
of such last will and testament as my said wife 
may leave (hereby conferring upon my said wife 
the power to dispose of the said one-half by last 
will and testament duly executed by her).'' The 
testator further provided: 

"In the event that my said wife and myself 
should die simultaneously or under such cir-
cumstances as to render it impossible or diffi-
cult to determine who predeceased the other, 
I hereby declare it to be my will that it shall 
be deemed that I shall have predeceased my 
said wife, and that this my will and any and 
all its provisions shall be construed on the 
assumption and basis that I shall have prede-
ceased my said wife." 

Both husband and wife were lost at sea with 
the Lusitania and there was nothing to show which 
was the survivor. The wife left a will, made at 
the same time as the husband's, and undertook to 
execute the power of appointment. 

Cardozo, J., speaking for the Court of Appeals 
of New York, held that property of the testator 
should go as provided by the wife's last will. The 

· court expressly recognized the rule against the 
incorporation of extrinsic documents, testamen-
tary in character but not themselves authenticated 
in accordance with the statute. 

He also recognized the rule that a power ere~ 
ated by will lapses if the donee dies before the will 
takes effect. He held that the rule against in-
corporating an extrinsic document was not vio-
lated. He treated the case as one of ratification 
by the testator of an executed power, as if, in 
fact, the wife had not died before the testator, and 
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he said that the testator was privileged, by his 
will, to, for the purpose ,of distribution of his es-
tate, determine, in case both perished in a single 
disaster, which one should be held to have lived 
longer. He referred to the decision of the Su-
preme Court of this State in Condit v. DeHart, 
62 N. J. L. 78. He said (p. 612) : 

''It is true that a power created by will 
lapses if the donee of the power dies before 
the maker of the will. Curley v. Lynch, 206 
Mass. 289, 92 N. E. 429; Sugden on Powers 
(8th Ed.), 460; Farwell on Powers (2d Ed.), 
p. 226. That is because a will has no effect 
till the death of the testator. Whatever power 
it creates, comes into being at the time. But 
to say this, does not answer the question be-
fore us. The question is not whether this 
power of appointment lapsed. The question 
is whether the testator has avoided the con-
sequ,ences of a lapse. More concretely, it is 
whether the law permits him to provide that if 
the donee 's survivorship is incapable of proof, 
he will give his estate none the less to whom-
ever she has named." 

He further said (118 N. E. 613): 
'' The rule against incorporation has not 

been set aside. It has been kept within 
bounds which were believed to be wise and 
just. The rule is sometimes spoken of as if 
its content had been defined by statute, as if 
the prohibition were direct and express, and 
not inferential and implied. But the truth 
is t-hat it is the product of judicial construc-
tion. Its form and limits are malleable and 
uncertain. We must shape them in the light 
of its origin and purpose. All that the stat-
ute says is that a will must be signed, pub-
lished, and attested in a certain way. Deced-
ent Estate Law (Consol. Laws, c. 13), sec. 
21. Fron1 this the consequence is deduced 
that the testator's purpose must be gathered 
from the will, and not from other documents 
which lack the prescribed marks of authen-
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ticity. Booth v. Baptist Church of Christ, 
126 N. Y. 215, 247, 28 N. E. 238. It is a rule 
designed as a safeguard against fraud and 
mistake. In the nature of things, there must 
be exceptions to its apparent generality. 
Some reference to matters extrinsic is in-
evitable." 

I-Ie further said : 

''Words are symbols, and we must compare 
them with things and persons and events. 
4 Wigmore on Ev. sec. 2470. It is a question 
of degree. Langdon v. Astor's Executors, 
16 N. Y. 9, 26, 31; Robert v. Corning, 89 N. Y. 
225, 242. Sometimes the distinction is said 
to between documents which express the gift 
and documents which identify it. Hatheway 
v. Smith, 79 Conn. 519, 521, 65 Atl. 1058, 9 
L. R. A. (N. S.) 310, 9 Ann. Cas. 99; Booth 
v . Baptist Church of Christ, supra. But the 
two classes of cases run into each other by 
almost imperceptible gradations. Lang 1don 
v. Astor's Executors, supra. One may ratify 
assumptions of power, extinguish debts, wipe 
out wrongs, confirm rights, by the directions 
of one's will. Bozzey v. Flight, L. R. 3 Ch. 
Div. 269; 1 Jarman on Wills, 99. In these 
and other cases, the expressions of the gift 
and the description of its subject matter must 
often coalesce. No general formula can tell 
us in advance where the line of division is to 
be drawn." 

"It is plain, therefore, that we are not to 
press the rule against incorporation to 'a 
dryly logical extreme.' Noble State Bank v. 
Haskell, 219 U. S. 104, 110, 31 Sup. Ct. 186, 
55 L. Ed. 112, 32 L. R. A. (N. S.) 1062, Ann. 
Cas. 1912A, 487. (Our comment: this case 
ha'd nothing to do with incorporation by 
reference. It involved constitutional law.) 
We must look in each case to the substance. 
We must consider the reason of the rule, and 
the evils which it aims to remedy. But as 
soon as we apply that test, the problem solves 
itself. There is here no opportw111ity for fraud 
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or mistake. There is no chance of foisting 
1upon this testator a, document which fails to 
declare his pu,.rpose. He has n.ot limited his 
wife to any particular will. Once identify the 
docitrnent as her will; it then becomes his 
own. He authorizes her to act, and confirms 
her action. Condit v. De ff a,rt, su,pra, at page 
81 of 62 N. J. Law, at page 776 of 40 Atl. 
For the purpose of the rule against incorpo-
ration, the substance of the situation is thus 
the same as it always is when a will creates 
a power. The substarnce is that a power 
which would otherwise have lapsed has been 
kept alive by the declaration that its execu-
tion however prematu ,re, is ratified, and ap-
proved. But the execution of a power does 
not violate the rule against incorporation. 
It can make no difference for that purpose 
whether the execution is authorized in ad-
vance or made valid by relation. There is 
n,o greater impairment in the one case than in 
the other of the principle of the integrity an,d 
completeness of testarnentary disposition. 
The source of title m-ay be in one case the ap-
pointment, arnd in the other the confirmatory 
will. But if we go beneath the form and reach 
realities, the truth is that under the sanction 
of the will, a power has been executed. That 
is the principle which underlies the ruling in 
Ma.tter of Piffard and Condit v. De Hart. 

e rea rm it now. W ffi . " 

This last language of Judge Cardozo, i. e., that, 
after all, the substance of the thing was the execu-
tion of a po,ver points to the reason for the deci-
sions in Condit v. De Ha ,rt, 62 N. J. L. 78, and 
Matter of Piff a,rd, 111 N. Y. 410-414, 415, 18 N. E. 
718, 719 (2 L. R. A. 193). 

In re Piff ard Estate, 111 N. Y. 410-414, 415, 18 
N. E. 719, 2 L. R. A. 193, there was a bequest of 
a share of a devise to legatee and, in the event of 
her death in testator's lifetime to her executors. 
After the death of the devisee and legatee the 
testator executed other codicils -confirming the 
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will and this provision. The case was treated by 
the Court of Appeals as one of ratification of the 
exercise of a power of appointment and is so ex-
plained in re Fowles Estate, supra. 

Two years after the decision in the Fowles case 
the New York Appellate Division held in Matter 
of Lawler, 195 App. Div. 27, 29, 185 N. Y. Sup., p. 
726, that the decision in the Fowles case must be 
limited to a state of facts where the extrinsic 
document is a diily executed will and that, beyond 
permitting reference to a duly executed will which 
attempts to execute a power, the rule against in-
corporation of extrinsic documents, not executed 
with the formalities required by the statute of 
wills, "was reaffirmed in M aUer of Fowles ( 222 
N. Y. 222, 223)." The court in an unanimous 
opinion states, page 29, last paragraph, that: 

"In Booth v. Baptist Church (126 N. Y. 
215), Judge Finch, writing for the unanimous 
court, said: 'It is unquestionably the law of 
this state that an unattested paper which is 
of a testamentarv nature cannot be taken as 
a part of a will,· even though referred to by 
that instrument.' '' 

That the general understanding of the Fowles 
case by the courts of New York is as above indi -
cated is shown by a recent decision of the Surro-
gate in In re. Perry's Will (Feb., 1926), 214 N. Y., 
Suppl. 461. In that case the testator sought 
to reserve to himself the right to indicate in an 
extrinsic document the details of his plan of dis-
tribution. The provision of the will referring 
thereto was held void, the Surrogate citing the 
Fowles case along with others as holding that the 
rule against incorporation by reference prevented 
such a disposition. 

In Reynolds v. Reynolds, 224 N. Y. 429, 434, 121 
N. E. 61, there was a bequest to the executor in 
trust '' for the purposes of paying out and dis-



34 

posing of same as I have advised and directed 
him to do.'' 

The court, Pound, J., referred to the Fowles 
case, and said (p. 62): 

'' The total failure to designate the bene-
ficiaries of the trust in the will makes it to 
that extent an unwritten will, ineffectual for 
any purpose. Decedent Estate Law ( Consol. 
Laws, c. 13), sec. 16. The death of the execu-
tor prior to the establishment of the trust 
would leave the court wholly without power 
to distribute the fund in accordance with tes-
tator's wishes. Holland v. Alcock, supra; 
Fairchild v. Edson, 154 N. Y. 199, 48 N. E. 
541, 61 Am. St. Rep. 609; Gross v. Moore, 
68 Hun, 412, 22 N. Y. Supp. 1019, affirmed 141 
N. Y. 559, 36 N. E. 343." 

* * . * * * 
'' To sustain this will would be to perpetuate 

a fraud upon the next of kin, evade the statute 
of wills, and defeat the policy of the state. 
The language of Finch, J., in Matter of 
O'Hare, supra, 95 N. Y., at page 422, 47 Am. 
Rep. 53, may readily be paraphrased to apply 
hereto. Any bequest of this character is dan-
gerous, and indefensible. It exposes testa-
tors to the suggestion of unnecessary difficul-
ties as inducements to the artifice of a secret 
and unwritten will. It exposes the trustee to 
temptation, and, even when he acts honestly, 
to severe and unrelenting criticism. It sub-
serves no good or useful purpose. If we sus-
tain it, we admit that any statute may be thus 
evaded.'' 

The court expressly disapproved the authori-
ties which were cited a.s sustaining the validity 
of such a gift. 

Matter of Hetley, 2 Ch. 866; 
Ja .rman on Wills, 6th Ed., p. 484; 
Curdy v. Burton, 79 Cal. 420, 21 Pac. 858, 

5 L. R. A. 189, 12 Am. St. Rep. 157. 
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And, referring to the case of Jay v. Lee, 41 Misc. 
Rep. 13, 83 N. Y. Supp. 579, upon which case re-
spondents below relied, said (p. 163): 

'' Gaynor, J., in the Special Term Case of 
ay v. Lee, 41 JYiisc. Rep. 13, 83 N. Y. Supp. 

079, states the reasons clearly. Although the 
bequest can be made only by will the evi-
dence dehors is not to make a bequ~st but to 
ascert~in and identify the beneficia .rie~ desig-
nated 111 the trust clause of the will· the des-
ignated beneficiaries are ascertainable and the 
trust enforceable, although the evidence to 
identify such designees may be unobtainable· 
the trust is therefore valid, and the case dis~ 
tinguisha ble from JI olland v. Alcock, supra, 
and like cases where no human power could 
identi!Y the beneficiaties. The reasonri;n,g is 
plausibl~, but uncertainty of designation, and 
1uncertainty of proof of designation are not 
fa! apart. M o!eover, if this pri.nciple is ap-
plied, we rnay incorpora .te into a written will 
not a writing a.lone, but even oral statement,; 
based on the slippery memory of a single wit-
ness. The doctrine of incorporation which 
exists to some exte ·nt in this state, ma; not be 
invoked to read into the will the recollection 
of the executor. As Cardozo, J. says in Mat-
ter of Fowles, supra, 222 N. Y. 232, 118 N. E. 
613: 

'The rule against incorporation has not 
been set aside. It has been kept within 
bounds which were believed to be wise and 
just. * * * All that the statute savs is 
that a will must be signed, published and 
attested in a certain way. Decedent Estate 
Law ( Consol. Laws c. 13), sec. 21. From 
this the consequence is deduced that the 
testator's purpose 1nust be gathered from 
the will, and not from other documents 
w_h~ch l~ck*th; pres_cribed marks. of authen-
ticity. ,. · It 1s a rule designed as. a 
safeguard against fraud and mistake.' '' 

The fact is that the rule, as such, has never 
been relaxed in New York, the Fowles and Piff ard 
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cases resting, not upon the principle of incorpora-
tion of an extrinsic document by reference, but 
upon the principle of ratification of the exercise 
of a power of appointment, and it is upon this 
principle that our own case of Condit v. DeHart, 
su,pra, was determined. 

In TI a.thaway v. 8m.ith, 79 Conn. 506, 65 Atl. 
1058, there was an attempt made to incorporate 
a deed of trust into a will. It was held that this 
could not be done. While in the earlier case of 
Phelps v. Robbins, 40 Conn. 250, the point was not 
decided the Court states at page 271 why such an 
attempt should not be permitted: 

''We are not aware that this question has 
ever arisen before in this state. No lawyer, 
to our knowledge, in preparing a will has 
been bold enough to risk the experiment. On 
the contrary, the almost universal sense of 
the profession has been, that a will, in aU its 
pa.rts, must be subscribed and attested in the 
manner required by statute. The very fact 
that no case can be found raising the question, 
in a practice of more than a hundred and fifty 
years under the statute, and that the cases in 
our sister states are almost as rare as our 
own, is certainly a strong argument against 
the propriety of admitting any unattested 
paper to probate." (In New Jersey the ques-
tion has been raised but five times, and in 
each case the attempted incorporation was 
unsuccessful.) "Even in this case the papers 
in question have never been admitted to pro-
bate. The court of probate has never passed 
uponthequestion,anditdoesnotappearthat 
any party interested ever contended that they 
were or should be considered and treated as 
part of the will, until the cause came into the 
Superior Court, and that court for the first 
time is asked to give them validity and effect. 
( This is true of the Swetland case.) But pass-
ing this irregularity, it must be 0onceded, we 
think, that the course will be regarded as a seri-
ous innovation. Its tendency will be to render 
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uncertain a,n,d con/ used the testamentary dis-
position of property, and open a, wide field to 
litigatimi, to say nothing of the temptation to 
fraud a.nd imposition. And when all this is 
done, what good results from it 1 We are not 
aware of any evils attending the existing prac-
tice that the proposed innovation will remedy, 
nor do we believe that any benefit or advan-
tage whatever will result. If so, it is mani-
festly unwise to introduce a change which, 
so. far as we can see, is fraught only with 
evil.'' 

Every case which has permitted the devolution 
of a testator's property in accordance with some 
document outside the will has been determined 
upon the theory that a power of appointment was 
conferred the execution of which, while not effect-
ive, has been confirmed by the testator, either in 
advance of the attempted exercise of the power, by 
direction as to how it might be exercised or by rati-
fication of the attempted exercise of the power, 
In other words, the courts have held that, notwith-
standing the strict rule of law that a power con-
ferred upon a donee to appoint by will cannot be 
exercised by the donee if the donee die in the 
lifetime of the donor, the testator may obviate 
this rule of law by expressly directing that the 
power shall not lapse in such a case, or, in other 
words, he may direct how and under what cir-
cumstances the power may be exercised. And, in 
each one of the cases, there has also been observed 
by the court the fact that, in the particular case 
before the court, there has been :q.o opportunity 
whatever for fraud. 

Compare in re Matter of Fowles, 222 N. Y. 222, 
232, 118 N. E. 611, at p. 613, in which case the 
court held-'' There is here no opportunity for 
fraud or mistake. There is no chance of foisting 
upon this testator a document which fails to de-
clare his purpose. I-Ie has not · limited his wife to 
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any particular will", with Reynolds v. Reynolds, 
224 N. Y. 429, 121 N. E. 61, at p. 62 in which case 
the court said: ( citing from Jay v. Lee, 41 J\1:isc. 
Rep. 13, 83 N. Y. Supp. 579)-''The reasoning is 
plausible, but uncertainty of designation, and un-
certainty of proof of designation are not far 
apart. Moreover, if this principle is applied, we 
may incorporate into a written will not a writing 
alone, but even oral statements based on the slip-
pery memory of a single witness.'' 

V. 
The case at bar falls within the principle of 

Smith v. Smith, 54 N. J. E. 1, 55 N. J. E. 821; 
Condit v. Reynolds, 66 N. J. L. 242, and Reyn-
olds v. Reynolds, 224 N. Y. 429, 121 N. E. 61, 
and not within the principle of Condit v. De Hart, 
62 N. J. L. 78; Matter of Fowles, 222 N. Y. 222, 
118 N. E. 613, and In re Piffard's Estate, 111 
N. Y. 410, 10 N. E. 719. 

Here there is no power of appointment con-
ferred upon the trustee. 

The reference is to a trust agreement created 
July 14th, 1917. The instrument, which the lower 
court ref erred to, is signed by the trustee alone 
and is revocable by the testator. The validity of 
the provision, therefore, cannot be sustained by 
reference to any principles governing the exer-
cise of powers of appointment. 

A distinguishing feature of all the cases, where 
some instrument dehors the will has been referred 
to as indicating the beneficiaries of the will, etc., 
is that, in each one of those cases, the instrument 
has not been an instrument crea,ted by the testa-
tor. It has always been an instrument, executed 
by another, to whom the testator has granted un-
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lim.ited powers, and that instrument has always 
been the will of another executed with all the 
formalities of the statute of wills. The testator, 
in other words, in every case, has definitely 
parted, at the time he made his will, with all power 
over his property and has conferred the power 
upon another. He has put it beyond his power 
to change the devolution of his property, except 
in a manner prescribed by the statute of wills, to 
wit, by revocation of the will by him made. As 
the Court of Appeals of New York said in the 
Fowles Case, 222 N. Y. 222, 118 N. E. 613: '' The 
grant of a power of appointment does not offend 
the rule against incorporating an instrument ex-
trinsic the will into the will.'' And the reason is 
that the testator, by his act, has parted with all 
control over his property except such control as 
he may regain by revoking the will under the pro-
visions of the statute of wills. 

And quite a different situation is created when 
the testator refers in his vvill to some instrument, 
theretofore executed by him or by another, over 
which he has some control which he may exercise 
otherwise than by complying with the provisions 
of the statute of wills. 

In the case at bar, aside now from the matter 
of identifying the instrument by oral proof, the 
instrument, not having been authenticated in any 
wise by testator, the testator retained absolute 
power to revoke the trust and therefore absolute 
power to, from time to time, change the de,~olu-
tion of his property in a manner not prescribed 
by the statute of wills. 

Although more applicable to the discussion 
under another point it may be well here to state 
that in every case in which it has been held that 
resort may be had to an extrinsic document for 
the purposes of determining the devolution of the 
testator's property, the document has not only 
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been one execitted with all the formalities of a will 
but has been one executed by a person other than 
the testator. In other words, the testator had not 
only put it out of his power to change the devolu-
tion of his property in a manner otherwise than 
as provided by the statute of wills but proof of 
the document did not rest itpon oral testimony as 
to the a.ct of the testa.tor or of another. The stat-
ute of wills requires that any act of the testator 
directing the devolution of his property shall be 
proven in a certain way, i. e., by the proof re-
quired in the execution of a will. 

Here we have the devolution of this testator's 
property governed by an alleged act of the testa-
tor, i. e., the creation of this trust proven by oral 
testimony and not even evidenced by the signa-
ture of the testator. 

VI. 

The English cases are without authority in this 
State. 

Certain English cases were referred to in the 
argument below as sustaining the incorporation 
of extrinsic informal documents into a will. 

In Willis v. Lowe, 4 notes of cases 428, it is 
stated that the doctrine was founded on a misap-
prehension. Lord Eldon, who first held that an . 
extrinsic informal document could be incorporated 
by reference under the English statute, later ex-
pressed his doubt as to the soundness of that de-
cision, 1 Ves. & Bea., 445, 14 Eng. Rep. 163. 

The practice of permitting an extrinsic docu-
ment not executed as required by the statute of 
wills but referred to in a will to be consulted to 
ascertain some of the terms of the testamentary 
disposition began in England a century and a half 
ago during a period of liberal construction fol-
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lowing the enactment of the first statutes regulat-
ing wills. The practice of testators writing their 
own wills was common. Prior to the statute, a 
will of personalty could be oral, and any informal, 
unattested paper indicating a decedent's testa-
mentary desires was accepted as a valid will. It 
was thought that under these circumstances the 
statutes should be given a liberal construction. A 
few years after the enactment of the original Eng-
lish Statute of Wills, 1837 (1 Viet., ch. 26), a 
special liberalizing act (Lord St. Leonard's Act, 
1853, 15 and 16 Viet., ch. 24) was passed because 
so many testators failed to comply with the first 
statute. 

In In re Conway, 124 N. Y. 455, N. E., and In; 
re O'Neil, 91 N. Y. 512, N. E., the New York 
Court of Appeals stated that the decisions under 
the English Statute of Wills are so affected by 
the liberal provisions of Lord St. Leonard's Act 
(15 and 16 Viet., ch. 24) as to be of little aid in 
interpreting the provisions of the New York Stat-
ute of Wills. The same is true of the statutes of 
New Jersey. The English and New Jersey stat-
utes relating to the execution of wills have from 
the beginning differed in material respects, and 
,vhile from the beginning the English statute has 
been liberally construed, the courts of New Jersey 
have held that the New Jersey statute is to be 
strictly construed to give literal effect to all of its 
provisions. See 

Proi,ident Inst. for Sa .v. v. Mead, 88 N. J. 
Eq. 349; 

Provident Inst. for Sav. v. Sisters vf the 
Poor, 87 N. J. Eq. 424; 

In re Siitterlin, 3 N. J. Adv. R. 814 (Jan.-
July, 1925). 

Under the English statute the signature to a 
will need not be that of the testator, but the testa-
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tor's name may be signed to the will by another 
in his presence and at his direction, and no wit-
nesses need be present at the time. Under the 
New Jersey statute, not only must the signature 
be that of the testator himself, but must be sub-
scribed to the will, or acknowledged by him, in 
the presence of two witnesses, present at the same 
time. 

Under the English statute the testator not only 
need not declare the instrument to be his will, but 
even if it is represented by the testator to the 
witnesses to be some other instrument it is a valid 
will ( Sugd. R. P. Statute, p. 340). 

It is even held, under the English statute, that 
the vvill is valid ·where the signature of the testa-
tor and the attestation are on a piece of paper 
stuck or tied to the end of a will ( Cook v. Lambert, 
32 L. J. Prob. 93; Re H osforcl L. R., 6 P. & D. 211; 
Re West, 32 L. J. Prob. 182; 1 Jannan, Wills, 80). 
Plainly, this reaches the limit of liberal construc-
tion, for obviously such a piece of paper might 
have been cut from another will containing totally 
different provisions. 

It is not surprising, in view of such a liberal 
attitude toward the statute of wills, on the part 
of the English courts, that they also hold that 
an extrinsic document referred to by a will, but 
not executed in compliance with the statute, may 
be incorporated into the will by reference. 

A few cases in a few of the states have per-
mitted such incorporation. But these cases have 
been, without exception, cases where the testator 
has at least signed the paper to which reference 
was made. In no case has the document been one, 
such as the trust agreement in this case, which is 
a typewritten paper not even signed by the tes-
tator. In most of those few cases, the attempted 
incorporation was denied for one reason or an-
other, and the English rule permitting incorpora-

tion bv reference has remained a theory rather ., 
than a practical reality. In the Massachusetts 
case, for instance, which was quoted in the brief 
of counsel for Maurice J. Swetland, and cited by 
the Vice Chancellor (Seabitry v. Sea ,marn's Friend 
Society, 130 Mass. 91), the instrument to which 
reference was permitted was a document signed 
by the testator and his signature was attested by 
a witness and the will had stated that the extrinsic 
paper was signed by the testator and witnessed 
by that witness. Such a case could scarcely be a 
precedent for incorporating a document not even 
Rigned by the testator. 

VI I. 

Even if irrevocable, the trust agreement could 
not be incorporated in the will; but it is revocable, 
and that fact alone would prevent incorporation. 

If the trust agreement were irrevocable, still 
the property of testator could not devolve in ac-
cordance with its terms, for proof of the agree-
ment would rest upon oral testimony as to the 
act of testator, whereas the statute of wills re-
quires proof, in a certain formal manner, of every 
a.ct of the testa.tor which may be in effect a direc-
tion as to the distribution of his property. 

But the instrument which is referred to in the 
will, as found by the court below (Ex. B, p. 21) 
is expressly revocable. It provides: 

'' 4. That the founder of said trust, Horace 
11:. Swetland, reserves at all times during ~is 
Zif e time, the personal rights, po-v:er and priv-
ilege of terminating the aforesaid trust, a1!d 
that upon his election s_o t~ do, the af~re~a1d 
shares of stock constituting the pnnc1pal 
thereof shall be returned and revert to him 
free and clear of any and all claims or de-
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mands of whatever kind or nature, with the 
sa1ne force and effect as if the trust herein 
provided for had n.ever been created, any law 
tn the contrary notwithstandin.g.'' 

In such a situation it is the revocable trust 
agreement and the testator's power over it, not 
the will, which, at all times subsequent to the will 
and until the testator's death, will determine 
whe.ther the beneficiaries named in the trust agree-
ment shall or shall not be legatees. It is the revo-
cable trust agreement, not the will, which deter-
mines the ultimate destination of the residuary 
property. 

Distribution of testator's property therefore 
may be changed from time to time by the testator 
in a manner not prescribed by the statute of wills. 

In Atwood v. Rhode Island Hospital Trust Co., 
275 Fed. 513, 521, the United States Circuit Court 
of Appeals for rthe 1st Circuit passed on a similar 
will, the residuary clause of which referred to an 
extrinsic revocable trust. The court held that the 
residuary clause was void. r:rhis decision the 
United States Supreme Court refused to review 
on the ground of "no apparent error". 

The residuary clause in that will was: 

'' I give ... the remainder ... to my said 
executors ... with the power ... to sell 
. . . and pay . . . the proceeds over to the 
... Trust Company, to be held, managed and 
disposed of as a part of the principal of the 
estate and property now held by it in trust 
. . . as though the proceeds of such sales 
had been deposited by me as part of said trust 
estate . . . " ( This is the court's abbrevia-
tion of the quotation.) 

The court held that, even assuming that the trust 
agreement could be received in evidence and re-
ferred to to show the terms of the trust, neverthe-
less the testamentary disposition was rendered 
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void by the provision in the trust agreement re-
serving to the trustor the power to alter or revoke 
the trust. 

The court says, page 521 : 

''We are clear that the plan disclosed in the 
will and the inter vivas trust together is ob-
noxious to the statute of wills, falling plainly 
within the condemnation of the rule pungently 
stated by Sir George Parker in Johnson v. 
Ball, 5 De G. & Sm. 85, 91, where he said: 

'A testator cannot by his will prospec-
tively create for himself a power to dis-
pose of his property by an instrument not 
duly executed as a will or codicil.' 

This is exactly what Davis (the testator) 
undertook to do as to the residue of his tes-
tanientary estate. 

The case is on all fours with Olliff e v. 
vV ells, 130 Mass. 221, and the other numer-
ous cases to the same effect. 

Regarding the ninth clause of the will 
(above quoted) in connection with the trust 
instrument, which contains full power of 
revocation and modification, Davis said: 

'I give the residue of my estate to said 
rl,rust Company to be disposed of to such 
persons and in such proportions as I may 
have instructed or shaU hereafter instruct 
said Trust Company.' 
Such instructions might be given in writing 

or orally. A cablegram from him sent from 
Egypt would have been legally sufficient to 
change the destination of the entire trust 
fund, INCLUDING THE INCREMENT FROM HIS 
TESTAMENTARY ESTATE UNDER THE RESIDUARY 
CLAUSE. 

MANIFESTLY,. THE REAL DISPOSITION OF THIS 
RESIDUARY ESTATE IS MADE, NOT BY THE WILL, 
BUT BY THE SHIFTING PROVISIONS OF THE TRUST 
INSTRUMENT. No amount of discussion or 
elaboration could make plainer the absolute 
destruction by such plan of the safeguarding 
provisions in the statute of wills. 

Learned counsel for the respondent Trust 
Company recognize that the case cannot be 
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distinguished from Olliff e v. lVells, and at-
tack Olliff e v. 1¥ ells as bad law. We do not 
so regard it. In our view, the decision in 
Olliff e v. TV ells is sound in principle and sup-
ported by the overwhelming weight of author-
ity." ( Citing a long list of cases, among 
them Smith v. Smith, 54 N. J. Eq. 1, affirm.ed 
55 N. J. Eq. 821; Condit v. Reynolds, 66 N. J. 
Law 242 (Errs. & App.); and Magnus v. 
JJ1agnu,s, 80 N. J. Eq. 348.) 

In Olliff e v. lV ells, 130 11:ass. 221, the testatrix, 
residuary estate was given to a trustee in the fol-
lowing language : 

'' To E. M. P. Wells, all the rest and residue 
of my estate, to distribute the same in such 
manner as in his discretion shall appear best 
calculated to carry out wishes which I have 
expressed to him or niay express to him.'' 

It was held that the possible inclusion of future 
instructions, under the phrase '' or may express'' 
made the bequest void. It was held that these 
possible future instructions were an essential part 
of the testator's testamentary intentions, an es-
sential limitation on the gift; and that to the ex-
tent that they might add to, or otherwise change 
existing instructions they would alter the will in 
the future by a method prohibited by the statute; 
that a testator may not reserve future control 
over instructions previously given because such 
a power of revocation can be legally exercised 
"only by a writing executed in conformity with 
the requirements of the statute of wills." 

These decisions of the United States Circuit 
Court of Appeals in the Atwood case, and of the 
Massachusetts court in Olliff e v. Wells, are in ac-
cord with the decisions of this Court, as well as 
similar decisions in the New Jersey Court of 
Chancery. 
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Condit v. Reynolds, 66 N. J. Law, 242; 
Sniith v. Smith, 54 N. J. Eq. 1, affirmed 

55 N. J. Eq. 821; 
Hartwell v. Martin, 71 N. J. Eq. 157; 
Magnu ,s v. Ma,gnus, 80 N. J. Eq. 346. 

In Langdon , v. Astor's Executors, 16 N. Y. 9, 
Chief Justice Denio says : 

'' I concede that a testator cannot provide 
in his "\\rill that an act to be performed by him 
and having no pertinency except its effect 
upon his testamentary digpositions shall 
change such dispositions. Su,ch a. provision . 
would allow a. testator to alter his will other-
wise than by am. aUested 1instrument. . . . A 
new act of testa ,menta .ry volition reqwires an 
instrument in iuriting clothed with the statu-
tory farms." 

In In re Da.na, Co., 215 N. Y. 461, a revocable 
trust such as the one involved in this appeal was 
discussed by the New York Court of Appeals. The 
opinion reads : 

"The trust agreement is essentially testa-
mentary in character. It reserved to the 
donor ... the absolute right of revocation at 
any time during the lifetime of the donor. In 
fact, after the execu,tion of the deed of tnist 
iv! r. Da.na still reta .ined just a.s much power 
over the stock a.s he would have had if he had 
clisposed of it by will instead of executing 
the instrument which he delivered to Mr. 
Seibert ( the trustee.) There was no element 
of finality abou,.t the instrument during the 
donor's lifetime, for it wa.s just as capable 
of revoca.tion as a will would ha,ve been. 
Under these circumstances it was a transfer 
of a testamentary nature, and must be re-

. garded as speaking from the time when it be-
came effective by reason _ of the death of the 
party who executed it. . . . If the gift under 
the trust instrument ha.d been irrevocable so 
that its execution and delivery in 1905 placed 
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it beyond the power of the donor to take it 
back, the case would be quite different. Then 
the interest of the beneficiaries would have 
vested at the time of the execution and deliv-
ery of the trust deed, and although it might 
not take effect in possession until followed by 
the death of the donor, it might well be held 
that the gift thereunder was distinct .... In 
the present case, however, the trust instru-
ment took effect precisely as would a will be-
queathing the stock which he might make.'' 

( This opinion of the New York Court of Appeals 
delivered by Chief Justice Bartlett, was concurred 
in by the full court, including the present Chief 
Justice Benjamin N. Cardozo, who delivered the 
opinion in the Fowles case). 

So FAR AS THE RESIDUARY PROPERTY WHICH WOULD 

PASS TO THE TRUST AND BE CONTROLLED BY THE 

TERMS OF THE REVOCABLE TRUST ' AGREEMENT ' IN -

VOLVED IN THIS APPEAL IS CONCERNED, the provisions 
of the trust agreement have no finality, because 
revocable during the testator's life-time; and the 
will, of which such revocable provisions would 
become a part if permitted to be incorporated into 
the will by reference, would be subject to change 
by the testator by his changing the trust agreement 
at any time. If the trust agreement were revoked, 
the residuary bequest in the will would be at the 
same time, and thereby, revoked. There -would 
then be no trust and no beneficiaries and the resid-
uary property would go to entirely different 
persons. 

The trust agreement involved in this appeal 
performed not a single independent function at 
the time that the will was executed. It was prop-
ertyless. It covered no existing trust fund. . 

The property which had been given to Maurice 
J. Swetland with · respect to the distribution of 
which he had executed Ex. B (p. 21), had been 
taken from under the terms of that declaration 
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of trust, and on January 3, 1922, had been re-
deposited with the said Maurice J. Swetland 
under the agreement, Ex. C (p. 25 ), and as here-
tofore set forth, the agreement of January 3, 
1922 made a different distribution of the prop-
erty' than the agreement ( Ex. B), of July 14, 
1917 which the court below has held to be the 
agr:ement referred to in the will. The list of 
securities in the agreement of January 3, 1922 
(Ex. C), includes all of the securities listed in 
Ex. B, the declaration of trust of July 14, 1917. 
The declaration of trust ( Ex. B), of July 14, 
1917 was merely an empty shell attempted to be 
revi;ed by the testator for the sole purpose of 
controllinO' such part of the testamentary prop-
erty as should be placed in it tentatively by the 
will. 

That its chief function was to keep the testa-
mentary property, whic~ the will thus tent~tively 
placed in the trust, subJect to the testator_ s con-
trol during his life, so that he could take it ?ack 
and make other disposition of it if he so desire~, 
as if it were at all times undisposed of, 1s 
evidenced by the fact that only nine days 
previous to the execution of the will he had ex-
ecuted the trust agreement (Ex. C) of Ja~uary 3, 
1922, by which the disposition of part_ of hrs_ prop-
erty other than this portion of his r~siduary 
estate was made irrevocable. He certa1nl~ had 
not for gotten the existence of this other and irrev-
ocable trust agreement covering the other prop-
ert y executed by him to the same trustee only a 
littl~ over a week before. The evidence shows 
him to have been a keen, alert, experienced and 
successful business man of large wealth accus-
tomed to keep his business affairs clearly in mind. 

If he had wished to relinquish the control ov~r 
his testamentary disposition of this part of hrs 

· th ·11 residuary estate he had but to refer, 111 e wr , 
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to the nine day earlier irrevocable trust agree-
ment. His avoidance of this, and his attempting 
to revive the old revocable trust could hardly, 
under these circumstances, have been purpose-
less. That he intended to make use of the power 
of revocation reserved in the old trust instru-
ment, if he deemed that course advisable subse-
quent to the execution of the will is shown by the 
fact that he had at least twice before exercised 
that power. (See recital in preambles of 1917 
and 1922 trust agreements.) ( Exs. B and C at-
tached to the Bill of Complaint.) And in the later 
trust agreement (Ex. C) he had made a change of 
beneficiaries whereby the whole of, or part of, the 
property covered by the later trust agreement, 
which included all of the property which had been 
under the earlier trust agreement, might ulti-
mately go under a contingent remainder and 
gift over clause-to the son's ''wife'' who-
ever she might be instead of to his '' present 
wife" as in the earlier trust agreement, and added 
other terms not in the earlier trust agreement. 
The oldest of the three trust agreements known 
to have existed ( the 1916 trust agreement men-
tioned in Ex. B) must have been of still different 
terms, for a person does not execute new later 
trust agreements revoking former ones except for 
some changes in the trust. (The terms of the old-
est trust agreement of 1916 referred to in the next 
later one (Ex. B) are not shown.) 

That this revoca .ble trust was intended by the 
testator to be a means of controlling his residuary 
property is further shown, as is the essential rela-
tionship of this revocable instrument to his testa-
mentary plans to be expressed in a will referring 
to the instrument, by paragraph 3 of the trust 
agreement (Exhibit B) which refers to "said 
trust and aU additions thereto'', and also pro-
vides that in case of the death of the beneficiaries 
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before a certain event '' that then and in that event 
the principal of said trust shall revert to and be-
come a part of the RESIDUARY EST 'ATE of the afore-
said founder, Horace JV!. Swetland ( the testator)". 

The provision of the trust agreement quoted at 
the end of the preceding paragraph is immedi-
ately followed by the paragraph numbered 4, 
which reserves to the testator full pow·er of revo-
cation of the trust agreement, and thereby full 
power to revoke the residuary gift which the will 
provides is '' under the trust agreement''. 

These two documents are so linked together in 
the testamentary plan that the plan is incomplete 
without the provisions of both, and so f a:r as the 
residuary bequ.est and the residuary property 
whi.ch would pass thereunder is concerned, revo-
cation of the trust agreement or alteration thereof 
under the unlimited power over it reserved by the 
revocation clause would be at the same time revo-
cation of the residuary bequest and would entirely 
change the ultimate destination of the residuary 
property; it would both change the beneficiaries 
and their shares. This, as all the cases agree, 
and as this Court has held in unequivocal terms, 
can be done only by another will or codicil exe-
cuted in . compliance with the statute of wills. 

In line with the foregoing facts, the evidence 
also shows (pp. 93-95) that all of the property 
that was under the 1917 trust agreement ( the 
revocable one the will refers to) was kept during 
the testator's life in a safe in the office of one of 
the subsidiaries of the corporation of which the 
testator was president, said office being in the 
same building, at 239 West 39th Street in New 

. ' 
York City, although l\!Iaurice J. Swetland, the 
chief beneficiary and the "trustee" lived in Cali-
fornia and was in business there. 

The language of the residuary clause of the 
will and the revocation clause of the trust agree-
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ment together, says, in effect: '' I give one por-
tion of the residue to lVIaurice J. Swetland, as 
trustee, for the purposes stated in the trust deed 
if I do not during my life direct otherwise which 
I expressly reserve the right to do. In the event 
of my deciding to revoke the provisions of this 
trust agreement the property which my will says 
shall go to the beneficiaries named in the trust 
agreement shall not go to them but shall be sub-
ject to my disposal in any way in which I may 
desire.'' 

It is seen from the authorities cited that: (1) if 
the will refers to an extrinsic instrument which is 
itself revocable or in . any way subject to future 
change by the testator-if it for any reason lacks 
finality and is subject to either addition, subtrac-
tion, or complete revocation, so that the testator 
may, by so altering or revoking the extrinsic 
paper, there by change the destination of the tes-
tamentary property, and in that way change the 
effect of the will; or (2) if the provision of the 
·will itself is in such lang11age that it could con-
template the inclusion of future instructions of 
the testator, which would affect the testamentary 
disposition in the future, as his testamentary de-
sires might change from time to time- _ in either 
of these situations, i. e., whether the future power 
of control is reserved in the extrinsic document 
or in the will-the provision of the will is void. 

Authorities from every State whose courts have 
passed on the question could be quoted to the 
same effect, whether or not there may be among 
them some courts which have sanctioned incor-
poration of extrinsic documents under some cir-
cumstances; for in all jurisdictions, regardless of 
any diversity of views as to the propriety, under 
the language of the statutes of those States, of al-
lowing an extrinsic document to be incorporated 
into a will by reference or to be "referred to" to 
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"identify" the terms of the trust and the ~e~e- ' 
ficiaries, every case holds that such a prov1s1on 
reserving to the testator future control over the 
destination of the testamentary property renders 
the provision of the will void, by preventing in-
corporation, or renders the will, augmented by 
the incorporated document which is by its own 
terms revocable, void, because otherwise, to use 

· the language of Ha .rtwell v. ]I.far.tin, the testator 
might change his mind from time to time in the 
future and acting in accord with such change of ' . testamentary desires "might change the extrin-
sic paper from day to day, and thus enlarge or 
diminish his testamentary gifts as of ten as he 
chose without observing the rules of law relating 
to the testamentary disposition of property''; 
and in the language of this court in Condit v. Rey-
nolds, because the power to designate beneficiaries 
in the future and dehors the will cannot be re-
served in a will and if the language used mani-
fests such an intention the provision "is invalid 
... because it attempts to reserve to the testa-
trix a right to make a testamentary disposition of 
her property without compliance with the stat-
ute of wills'' ,-because to leave the final deter-
mination of the beneficiaries to the future control 
of the testator is to illegally reserve the power to 
"do that which she could not lawfully do unless 
she did so by a writing executed in conformity 
with the statute of wills.'' 

No case to the contrary, in any jurisdiction, can 
be cited. 
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VI I I. 

The gift cannot be sustained upon the theory 
that the trust agreement is not a document of a 
''testamentary nature." 

The Vice Chancellor, at the end of his conclu-
sions (pp. 133-134) says that: 

"In the case at bar the trust agreement is 
not testamentary in character-it is not even 
executed by the testator-it is declaratory 
merely, not dispositive. '' 

We do not know just what is meant by the state-
ment that the trust agreement is not of a testa-
mentary nature, and that it is declaratory merely. 
We must look to the trust declaration to ascer-
tain not only the persons to whom the residue of 
the estate of testator ultimately goes, but also to 
ascertain how and in what manner it devolves. 
It is certainly as testamentary in its nature as the 
instruments dealt with in 111.urray vs. Lewis, 94 
N. J. Eq. 681, .and Hartwell vs. Ma.rtin, 71 N. J.E. 
157. 

This court has stated that the beneficiary of a 
testamentary trust must be named in the will and 
all the terms of the trust-the testator's entire 
test .a.mentary plan-including the shares of the 
beneficiaries, must appear on the face of the will, 
and that evidence of extrinsic written or oral 
trusts referred to by the will is inadmissible 
(Smith vs. Smith, 54 N. J. E. 1, affirmed 55 N. J. 
E. 821; Condd v. Reynolds, 66 N. J. L. 242). 

Condit vs. DeFiart, 62 N. J. L. 78; In re Fowles, 
222 N. Y. 222, 118 N. E. 611; In re Piff ard, 111 
N. Y. 410, 18 N. E. 718, 2 L. R. A. 193, referred to 
by the Vice Chancellor, were all cases which in-
volved the matter of a power of appointment exer-
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cised by one other than the testator by that one's 
duly executed will. 

In 111.u,rra.y v. Lewis, 94 N. J. Eq. 681, a letter 
naming the beneficiary of a trust addressed to the 
executors and directing them as trustees to pay a 
sum named in the will to a certain beneficiary 
named only in the letter, the will saying that the 
letter expressed the testator's wishes as to whom 
the executors should deliver said sum, ,vas held 
to be testamentary. 

In Hartwell v. Martin, 71 N. J. Eq. 157, a list 
of creditors referred to by the will, from whose 
debts the testator had some years before been 
discharged under an assignment for the benefit of 
creditors, for less than the full amount of the 
debts whom the testator directed in the will 

' should be paid in full without interest, the list 
being merely a list of names with opposite each 
name the amount to be paid that creditor-legatee, 
was held to be barred from incorporation and ex-
cluded from evidence by the statute. 

In Magnus v. Magnus, 80 N. J. Eq. 346, a letter 
addressed to the testatrix's niece and containing 
instructions as to whom the niece should deliver 
certain articles of personal property belonging to 
the testatrix, was held testamentary, and that as 
the disposition was incomplete without the plan 
of distribution therein contained the property cov-
ered thereby was intestate. 

In Sm.ith v. Smith, 54 N. J. Eq. Affirmed 55 
N. J. Eq. 821, the details of the plans for the or-
ganization of a school for mechanics, for which 
the will placed part of the estate in trust, was held 
testamentary, and it was held that, therefore, oral 
testimony relating thereto could not be received. 

In Condit v. Reynolds, 66 N. J. Law 242, in-
structions to be given by the testatrix as to who 
should be the particular beneficiaries under a 
limited power of appointment were held to be tes-
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tamentary and therefore could be shown only 
through the medium of a duly executed will set-
ting out this information. 

In Booth v. Baptist Church, 126 N. Y. 215, 28 
N. E. 238, a list of the particular securities with 
which bequests of certain amounts specified in 
the will, to legatees named in the will, should be 
paid, was held to be testamentary. 

In vVillia.ms v. Freema .n, 83 N. Y. 561, a memo-
randum made by the testator, further explaining 
his intentions expressed in the will, was held tes-
tamentary and not admissible in evidence and 
therefore not to be considered a part of the will. 

In H a.thaway v. Smith, 79 Conn. 506, 65 Atl. 
1058, an extrinsic trust agreement was held to be 
testamentary. 

In Byran's Appeal, 77 Conn. 240, 58 Atl. 7 48, 
a letter naming the beneficiary of a bequest made 
in the will to the executors in trust for the person 
to be named in the letter, was held to be testa-
mentary. 

In In re Diament's Estate (1915), 92 Atl. 952, 
N. J. Eq., it is held that '' A provision for revoca-
tion, express or implied, is purely testamentary 
in its inherent nature." 

In In re Da.na, Co., 215 N. Y. 461, 109 N. E. 557, 
the New York Court of Appeals held that a re-
vocable Trust Agreement ·''is essentially testa-
mentary in character." 

It will be noticed that in several of these cases 
it was the terms of a trust or trust agreement 
which were held to be testamentary. 

This court in Stevenson v. Earl, 65 N. J. E. 721, 
held that because the provisions of the rules con-
trolling a railroad employees' savings fund per-
mitted the depositor to withdraw ali or any por-
tion of the deposit at any time, the provision of 
another rule that such part as the depositor shall 
not have withdrawn during his lifetime should 
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go to such person or persons as t~e depositor had 
designated on becoming a depositor, were testa-
mentary in character. The court held tha_t t~e 
transaction could not be considered as a g1f t 111 
vivos or as a trust because of the power retai~ed 
by the depositor to withdraw, wit~out restriction, 
all or any part of the fund, and said: 

'' To hold that such a method of disposir~g 
of property by the owner at his death is vahd 
would be to practically repeal the statute of 

·11 '' Wl S . . 

* * * 
'' The learned vice chancellor, who heard 

the cause in the court below, r:oncluded, from 
the facts which have been remted, that there 
was a distinct donative purpose on t~e pa~t 
of the husband towards the wife covering this 
fund, and that, as a _matter of law, the effect 
of his agreement with the comp~ny was. to 
impress the subject-matter of this donative 
purpose with a trust wh~se terms were d~fined 
by the printed regulat10ns that constituted 
the agreement between the do~or and the 
company, including both the w1thdr8:wal ~f 
sums by the settler of the t~ust_ during his 
lifetime and the payment to his widow of any 
balance that might at his death stand to t~e 
credit of his account. Although we concur in 
the view tha.t, on the facts set forth, a: clear 
dona.tive purpose appea ,rs on the pa.rt of the 
deceased tow a.rd his wife, we can.not agree 
tha.t it covered the whole amount of. the de-
posits ma.de by him. On the contra ,ry, it seems 
to 1ts to be so plain as to be beyond _the sha,dow 
of a doubt tha.t he intended ~o retain the abso-
lute control a.nd ownership of aU mone_ys 
which were deposited by him, to deal with 
them on that ba,sis, diiring his life; a_nd that 
his donative purpose toward his. wife was 
confined solely to such 1?alanc~, if any, as 
should remain to his credit at his death. Nor 
can we accede to the proposition that the 
agreement between the husband and the com-
pany is, in effect, a declaration of trust by the 
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former in favor of his wife. As was said 
by Bacon, V. 0., in Warriner v. Rogers, L. R. 
16 Eq. Oas. 3~8, a~d repeated by Sir George 
Jessel, M. R., in Richards v. Delbridge L R 
18 Eq. Oas. 13: ' · ·, 

'The one t~ing necessary to give validity 
to _a declaration of trust-the indispensable 
thing-I take to be that the donor or 
grantor, or whatever he may be called 
should ha11e absolu,tely parted with tha,t in~ 
terest iuhich ~ad been his 1up to the tirrne of 
the clecla1:a.ti~n; ~hould have effectively 
changed his right in that respect, and put 
the property out of his power, at least in 
the way of interest.' 

Instead ?f the agreement showing that by 
rorce of. it the husband had parted with his 
interest in the funds then deposited and there-
after to be <le12osited by him-that he had put 
the~ out of his power, so far as any interest 
of his own _was concerned-it in terms pre-
se_rves to ~im t_he absolitte right of dealin ,g 
with a.nd disposing of them solely for his own 
benefit. And t~at he exercised this right to its 
fullest ex~ent is shown by his dealings with 
the deposits, as set forth in the statement 
o~ facts above recited. If the right of the 
wife to the fund in dispute is to be sustained 
at all, it must be because the donative pur-
~ose of the deceased toward her, with rela-
tion ~o sue~ balan_ce of his deposits as should 
remain to his credit at his death was rendered 
effective by the agreement entered into be-
tween ~imself and_ the company, coupled with 
the dehvery by him to her of the passbook 
which he h!id received from the company as 
a voucher; in other words, because that agree-
ment and the delivery of the passbook con-
stituted a valid gift inter vivos. But in order 
to legal~ze ~uch a_gift, there must be' not only 
a _d011;ative intention, but also, in conjunction 
with it, _a, _complete stripping of the donor of 
all dominion or control over the thing given. 
Cook v. Lum, 55 _N .. J. Law, 375, 376, 26 Atl. 
803. As was said in the case cited, this is 
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the crucial test; and if it be applied to the 
present case the gift is not to be sustained, 
for neither by force of his contract with the 
company nor by the delivery of the passbook 
did he intend to, nor did he in fact, part with 
his complete dominion over any part of the 
moneys deposited by him. The expressed in-
tention of the decea.sed was only to bestow 
upon his wife so much of his deposit as should 
remain u,ndra.wn by him at his death. Such a 
gift, it seems to us, is purely testamentary in 
its character. If it is not, then it is a p,er-
f ectly easy thing for a person to retain the 
absolute control a,nd dominion over his 
1noneys and personal securities ditring his life, 
and tra .nsf er tha,t dominion to another at his 
dea.th, with total disrega ,rd of the require-
ments contained in the statute of wills, by the 
simple device of depositing siich moneys a.nd 
securities u.nder a,n agreement with the de-
pository that he shall have the right to use 
them or deal with them as he pleases during 
his life, and that at his death so much of them 
as 1na,y remain shall be delivered to such per-
son a,s is named in the a,greement, who shall 
then become the owner thereof, and then de-
livering the agreement to the beneficiary with 
a statement of the same purport as that made 
by the deceased to his wife when he gave the 
passbook to her. 11

0 hold that such a, method 
of disposing of property by the own,er at his 
death is valid would be to practicaUy repeal 
the statute of wills in its operation upon per-
sonal property, so far as its mandatory pro-
visions are concerned.'' 

It is hard to differentiate the underlying facts in 
that case from those in the case at bar. There, in 
fact, the depositor said that he desired that the 
property deposited by him in the fund with a 
trustee should go to his wife in accordance with 
the rules of the organization, except such portion 
as he might, in his lifetime, withdraw, or, in other 
·words, except such portion as he might elect in 
his lifetime should not go to his wife in accord-
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ance ,vith those rules; here, we have the trust 
agreement or declaration of July 14, 1917, which 
says, in effect, precisely the same thing, i. e., '' if 
I do not change the trust agreement, then my prop-
erty shall be distributed in accordance with the 
terms of that agre~ment; if I do change it, it is 
to be distributed in the manner in which I may 
change it. ' ' 

If, then, the rule against the incorporation of 
extrinsic documents is limited, as was contended 
below, to the exclusion of documents which are of 
a testa1nenta.ry nature, it is clear that, under the 
cases above referred to, this document is of a 
testamentary nature. 

(1) It designates beneficiaries to whom the 
residuary property is to go; 

(2) distributes the income therefrom until 
a certain event; 

( 3) fixes the time at which and the persons 
to whom the principal of the trust shall be 
finally distributed; 

( 4) provides for limitations over in case 
of the death of one or more of the benefici-
aries; 

( 5) provides for a reversion of such prop-
erty to the testator's "residuary estate" in 
the case of the death of all of them; 

(6) reserves to the testator, the trustor, 
power to revoke any or all of these provisions 
at any time. 

An instrument could scarcely be more testamen-
tary. It sets forth a complete and detailed plan 
of distribution which is an integral part of the 
testamentary disposition and is, to use the 
language of Sni.ith v. Smith, 54 N. J. Eq. 1, '' a re-
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strictive scheme ... meant to be an essential 
limitation of his gift." 

If these provisions contained in the trust 
agreement had appeared in the will itself it could 
hardly have been contended that they were not 
testamentary in nature. 

If any definition of what is an extrinsic docu-
ment of a testamentary nature is needed, the cases 
excluding these various documents and oral testi-
mony as to the terms of extrinsic trusts, indicate 
that: 

Any extrinsic document which furnishes 
the detailed plans of a testamentary disposi- -
tion, the general character of which is stated 
in the will, is testamentary just as those de-
tailed directions would be considered such if 
they were found in the will itself. 

However, under our decisions, no extrinsic doc·u-
ment mentioned in a will may be incorporated into 
it by reference, or referred to for the purpose of 
ascertaining the beneficiaries named therein, their 
shares, or any other term of such paper for the 
purpose of giving them or it effect as part of the 
will; and, in particular, an extrinsic inter vivas 
trust agreement covering a trust into which some 
of the testamentary property is to go, and whose 
terms are to control a detailed plan of distribu-
tion to beneficiaries named only in the extrinsic 
trust agreement, cannot be incorporated into a 
will which refers to it, or received in evidence to 
"identify'' the beneficiaries and/ or their shares, 
or in any other way be given effect as part of the 
will. 

It is quite different from the case which would 
arise if the testator had directed that there should 
be paid certain monies to "the person who now 
is the owner of No. -------------------·······-····················--·-·-· 
Street, Newark, N. J." In such a case, while one 
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would have to go outside of the will to determine 
who was the person referred to, the evidence with 
respect to that person would not be oral testimony 
d,irected to an act of the testator; it would be tes-
timony with respect to a situation wholly beyond 
the control of the testator. 

Counsel for respondents cited a line of cases 
holding that bequests to such persons as shall have 
taken care of the testator in his last illness, or 
shall be in his employ at the time of his death, or 
shall be his surviving partner, and the like, are 
good. 

This same line of cases was cited to the court in 
the Atwood case, supra, and were there distin-
guished from cases such as here. They have like-
wise been distinguished by the Court of Appeals 
of New York. 

Chief Justice Denio, speaking for the Court of 
Appeals in Langdon v. A.stars, Exrs., 16 N. Y. 9, 
25, ________ N. E. --------, says: 

"There is no principle in the law which 
forbids the making of testamentary gifts de-
pendent upon the happening or not happen-
ing of any event in the future, whether in the 
testator's lifetime or afterwards, A bequest 
may be made with a provision that it shall 
not be operative if the legatee shall in the 
testator's lifetime receive a particular sum 
of money from another person, or if he shall 
within that time become entitled to an estate 
as the heir or legatee of another. So a testa-
tor may very properly provide that a legacy 
given in his will shall not be operative if he 
shall in his lifetime give the legatee a like 
sum. This is not the reserva.tion of a, license 
to alter or revoke his will by a,n unattested 
paper. The fact which is to destroy the leg-
acy in such a case is not a change of purpose, 
a new act of testamentary volition, which re-
quires an instrument in wrding clothed with 
testarnentary forms. . . . I concede that a 
testator cannot prescribe in his will that an 
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act to be performed by him, indifferent in it-
self and having no pertinency except its ef-
fect upon his testamentary dispositions, shall 
change such dispositions. Such a provision 
would allow a testator to alter his will other-
wise tha.n by an attested instrwment. He can-
not therefore declare tha.t (1/Ji,y mere entry in 
hjs books, or other writing without attestation 
according to the statute, shall in itself have 
any cff ect upon the provisions of his will." 

In the Atwood case (275 Federal 513, 523) the 
United States Circuit Court of Appeals (1st Cir-
cuit) also distinguished them, the court saying, 
page 523: 

"It seems equally clear to us that this case 
does not fall within the rule which permits a 
testator to determine to some degree the ob-
jects of his testamentary bounty by his own 
subsequent conduct, as, for instance, in cases 
of gifts to servants in the employ of the tes-
tator at his decease, or to surviving partners, 
or to the persons or institutions caring for 
the testator in his last sickness. It is, of 
course, true that the volition of the testator 
as to who shall be his servants or partners, or 
final attendants, is a factor in selecting the 
objects of his testamentary bounty. But it is 
not the only factor. The volition and acts of 
such legatees are also factors in determining 
whether the designated relationship shall or 
shall not exist at the time of the testator's 
death. There is a great practical as well as 
legal difference between such relationship-
arising 'in the ordinary course of his affairs 
or in the management of his property '-and a 
relationship which arises solely out of the 
bounty-giving volition of the testator. The 
distinction, however fine, is well recognized 
in the authorities, and we cannot hold our-
selves at liberty to disregard it. Dennis v. 
Holsapple, 148 Ind. 297, 47 N. E. 631, 46 L. R. 
A. 168, 62 Am. St. Rep. 526; Lear v. l\1ansar, 
114 Me. 342, 96 Atl. 240; Harriman v. Harri-
man, 59 N. H. 135. 
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r:rhese cases, as well as cases involving ad-
vancements (see Langdon v. Astor's Ex'rs. 
16 N. Y. 9; Lawrence v. Lindsay, 68 N. Y. 
108; Moore's case, 61 N. J. Eq. 616, 47 Atl. 
731; Robert v. Corning, 89 N. Y. 225, Harris 
v. Harris' Estate, 82 Vt. 199, 72 Atl. 921; 
Coyne v. Boyce, 78 Md. 22, 26 Atl. 1021; 
Blackstone's Appeal, 64 Conn. 414, 30 Atl.; 
:Holmes v. Coates, 159 Mass. 226, 34 N. E. 
190; Sanford v. Raikes, 1 Meri vale, 646, 653), 
undoubtedly involve g·ifts dependent in part 
upon future acts of the testator. But we agree 
with counsel for the plaintiff that none of them 
sustains the proposition that a testator may 
make a valid testamentary provision incor-
porating an extrinsic trust created by him 
and subject to change as his testamentary de-
sires may change, .so that every alteration, 
oral or written, of the trust instrument is 
really a change in the disposition of his tes-
ta1ncntary estate.'' 

IX. 

The gift cannot be sustained upon the theory 
that it is to an existing trust. 

The Vice-Chancellor, in his conclusions, treats 
the trust as if it were an entity and says that the 
testator merely added additional property to it, 
and that the trust, as such, is one which is not theo-
retical, nebulous, intangible, or incapable of iden-
tification, but exists in fact. 

In the first place, at the time of the making of 
the will there was no existing trust under the 
trus t declaration of July 14, 1917, Exhibit B (p. 
21). All of the property which had been given to 
the trustee and with respect to which the trustee 
executed the trust declaration, Exhibit B, had 
been re -delivered to the testator and delivered to 
the trustee under the terms of the trust agTee-
ment of January 3, 1922, Exhibit C (p. 25), and 
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that agreement provided for a different disposi-
tion of the property than did Exhibit B. 

The court below does not assume that the re-
siduary estate of the testator, so far as the gift 
to Maurice J. Swetland is concerned, is governed 
by the provisions of Ex. C, the agreement of Jan-
uary 3, 1922, on the contrary, in the decree below 
it is Ex. B, the trust declaration of July 14, 1917, 
which is held to determine the devolution of the 
property. 

This simply means that the testator has, for the 
purposes of his will, revived the trust declaration 
of July 14, 1917, Ex. B, as a declaration by him 
as to how he desired his property dealt with, or 
in other words, looking at the substance of th ings, 
he desired to have read into his will the provi-
sions of the trust declaration of July 14, 1917, 
Ex. B. 

The same argument was made in Sniith vs. 
Smith, 54 N. J. E. 1, affirmed 55 N. J. E. 821, and 
the court said, 54 N. J. E. 1, p. 6 : 

'' Then, the next question which arises is, 
whether such a reference in a will is unlawful 
under our statute (Rev. p. 1247, Sec. 22), 
which requires the will to be in writing, signed 
by the testator and attested iby two witnesses. 
The question is not whether that which has 
existence for other purposes than the scheme 
of the will may be adopted by reference, as, 
for instance, the plans upon which Princeton, 
Yale or Harvard universities are conducted, 
or · to previously-pronounced religious or 
other doctrines, ,)!c * * to recognized schemes 
for distribution of moneys in charity, * * * 
but whether the testator, by mere reference 
to his own language, used to others at pre-
vious times, concerning that which was not 
existing, but was to take life in his will, may, 
as against his heirs and next of kin, make 
that language operative in the testamentary 
disposition of his property." 
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In dealing with this phase of the case, we can 
do no better than to quote the lang11age of Judge 
Anderson speaking for the United States Circuit 
Court of Appeals, 1st Circuit, in Atwood vs.. 
Rhode Island H ospita,l Trust Co., 275 Fed. 513, 
in which case a similar contention was made, al-
though the reference in that will was, not to the 
trust agreement, as it is in the case at bar, but 
to the trust itself. The court said (p. 522): 

'' Applying this somewhat abstruse and 
confusing language to this case, we under-
stand it to mean that, because the trustee 
named in Mr. Davis' will had, with reference 
to some of Mr. Davis' property, functions to 
perform other than those of the will alone, 
the gift to such trustee is thereby made valid ; 
in other words, that because the respondent 
Trust Company had, apart from the provi-
sions in the will, a trust relationship to Da-
vis, the bequest to it became valid, although 
it would have been invalid if this Trust Com-
pany had stood towards the testator as Wells 
stood in Olliffe v. Wells, with no trust rela-
tionship except that arising under the will 
itself. 

In our view this is a distinction without 
any legal difference. The real question is 
whether the residue of this estate was dis-
posed of by Mr. Davis' will. Plainly it was 
not. No additional sanctity attaches to this 
trust because as to the property vested in the 
same tru,stee by Mr. Davis during his Zif etime 
it ha,d du,ties enfo rceable edher in a court of 
eqitity or to the perfor ,marnce of which it 1,oas 
bou,nd by contract. 

Manifestly the real disposition of this 
estate is made, not by the will but by the shift-
ing provisions in the trust instrument. No 
amount of discussion or elaboration could 
make plainer the absolute destruction by such 
a plan nf the safeguarding provisions of the 
statute of wills." 
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Whatever words may be used, the fact cannot 
be escaped that the devolution of this testator's 
property rests upon oral testimony of an~ act of 
the testator hims elf. This is a quite different 
thing from a gift to a recognized trust establis~ed 
by another, actively existing, the proof of which 
does not rest upon oral testimony with respect 
to the act •of the testator and over which the tes-
tator has no control. Such a trust may be treated 
as an entity and a legatee or devisee under a will 
may be considered as sufficiently identified if such 
a trust is referred to in the will. It is such a 
trust that the Chancellor referred to by his lan-
guage in Sniith v. Smith, 54 N. J. E. 1. The stat-
ute of ,vills is not violated, for no proof by oral 
testimony is required of arn a.ct of the testator. 

So with respect to those cases holding that one 
may leave his property to the executor of another. 
There is a granting of power to the other to cre-
ate the entity, his executor, the appointment of 
whom is evidenced by the will of the other exe-
cuted in accorda ,nce with the statute of wills, and 
the testator has no control whatever and no act 
of the testator need be proven by oral testimony. 
And the executor is in reality not an entirety at 
all but an instrument to carry on the execution of 
the power. 

I-Iere it is the act of the testator himself, i. e., 
establishnient of this trust, the trust agreement 
being executed not by the testator but by the trus:.. 
tee, which is to be proven by oral testimony. 

While it is true that oral testimony is not used 
for the purpose of showing that the testator signed 
the_ instrument (for he did not) it is used for the 
purpose of showing that the testator created the 
trust delivered the securities and accepted the ' trust declaration, without all of which acts on the 
part of the testator, the trust declaration of July 
14, 1917, Exhibit B, would have no force whatever. 
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~ind the testator in his will says: "The bequest 
to :Maurice J. Swetland, trustee, is made under 
the Trust Agreement heretofore mentioned, and 
created by me, under date of July 14, 1917, for the 
purposes herein provided.'' When proof other 
than that permitted by the statute of wills is per-
mitted to be offered, ·with respect to the acts of the 
testator, for the purpose of determining the devo-
lution of testator's estate by the terms of his will, 
the statute of wills is repealed and it does not 
alter the real situation to call the act of the testa-
tor, which is referred to, the creation of a trust. 
The door to fraud is as open in the one case as 
in the other. 

To admit the trust agreement in evidence, or 
to permit it to be referred to for the purpose of 
ascertaining the person:S to whom the estate passes 
by the will '' regardless of what the rule is in New 
Jersey with respect to the doctrine of incorpora-
tion by reference, and about which there seems 
to be some contrariety of view," to use the lan-
guage of the vice chancellor, and thereby give 
effect, as a part of the will, to the contents ,of the 
trust agreement, is, we submit, a proposal to 
obtain all the benefits of incorporation by refer-
ence and escape the rule against such incorpora-
tion by ignoring the substance of things. It is, 
to use the language of Judge Anderson, in the 
United States Circuit Court of Appeals, in At-
wood v. Rhode Island Hospital Trust Comparny, 
275 Fed. 513, "a distinction ·without any legal 
difference.'' 

Such a procedure would be one and the same 
thing as incorporating the trust agreement into 
the will. 
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X. 

Cases relating to testamentary charitable trusts 
which hold that the particular beneficiaries of a 
charitable bequest need not be specifi~~ cannot 
be considered authority for the propos1bon that 
in general the will need not specify the benefici-
aries and their shares. These cases all state, as 
do all text-books, that this is a special rule for 
charities. 

This is because the nature of such trusts is such 
that the particular beneficiaries are never known, 
and that to hold charitable trusts void because the 
particular beneficiaries are not named wou~d de-
feat most charitable trusts whereas the policy of 
the law and of Courts of Equity is to encourage 
charitable bequests. . 

This is explained in American Bible Society v. 
The Atnerican Tract Society, 62 N. J. Eq. 219; 
Smith v. Smith, 54 N. J. Eq. 1, affirmed 55 N. J. 
Eq. 821; Johnson v. Bowen, 85 N. J. Eq. 76, 82; 
and Nash v. Bre1ner, 84 N. J. Eq. 131. . 

Counsel for Maurice J. Swetland cited, in th~u 
brief below, a list of charitable trust cases whrnh 
hold under the rule peculiar to such cases, state~ 
abo;e, that the individual beneficiaries of a ?han-
table testamentary trust need not be named 111 the 
will for the reason above stated. ' 
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XI. 

The Vice Chancellor erred in holding that the 
word "with" in that provision of the will relating 
to the powers of the trustees in respect to the in-
vestment of trust funds, should be read "with-
out". 

The will provides that trustees named therein 
are to hold the testator's property until the death 
of the widow, and then divide it. 

The provision of the will relating to the powers 
of the trustees in respect to investment of trust 
funds, page 19, line 12, reads: 

"I also expressly authorize and empow~r 
the Trustees of the Trusts hereby created _111 
their absolute discretion to invest a_rnd re-1,1~-
vest the properties which may come into their 
hands in such manner as they may deem m?st 
advisable and with regard to the question 
whether ;uch investments or re-investm_ents 
so made by them are of a character permitt_ed 
by law to fidu,ciaries, and I direct that no lia-
bility shall attach to sai~ Trustees by reason 
of any investments or re-investments so made 
by them.'' 

The following paragraph reads: 
'' I expressly authorize my Executors and 

Trustees of the trusts hereby created, at any 
time to sell assign and trans£ er any stocks or 
bonds or other securities in which n1y estate 
or any of the trust funds hereby created may 
at any time be invested." (B~th _t~e "abso-
lute" discretion and the non-hab1hty clause 
are absent. See comment infra.) 

The language of the will, as will be noted, is 
that such investments must be "with regard to the 
question whether such investments or re-invest-
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men ts so made by them ( the trustees) are of a 
character permitted by law to fiduciaries.'' 

The trustees, however, seek broader powers. 
The chancellor held that the words "with re-

gard'' in the above provision should be changed to 
read ",vi th out regard", which would give the 
trustees unrestricted power in regard to invest-
ments. 

It is generally recognized that to change the 
language of a will is in any event a strong meas-
ure, which should be resorted to only on the clear-
est indication and to accomplish a just result. 

We submit that a construction which makes it 
necessary to alter the language of the will should 
not be indulged in in this case, but that every 
doubt should be resolved in favor of the safety of 
the investments in which the trust funds are 
placed, and to this end every doubt should be re-
solved in favor of restricting the powers of the 
trustees in this respect to those securities which 
the statute specifies as acceptable investment for 
trust funds. 

The Compiled Statutes of New Jersey (Vol. 2, 
p. 2271, Sec. 35; Sec. 37 (Vol. I, 1911-24 Suppl. to 
Comp. Stat., p. 1214, Secs. 72-73 (Laws 1903, p. 
229) (C. S. 2272) ) specify the securities in which 
trust funds may be invested. The list is broad 
and includes all securities in which savings banks 
may invest. 

Section 38 authorizes application to the court 
for direction as to the sale or conversion or reten-
tion of investments. (P. L. 1889, p. 169.) 

Section 36 provides as follows: 

'' Sec. 36. Act not to apply where deed: will 
or court directs manner of investment. Sec. 
3. This act shall not apply where the deed of 
trust, or the last will and testament of any 
testator, or any court having jurisdiction of 
the matter SPECIFICALLY directs in ,vhat man-
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ner the trust fund shall be invested. ( P. L. 
1899, p. 237.) " 

The language of the exception is, where the 
testator or the court specifically directs in what 
manner the trust fund shall be invested. The in-
clusion of direction by the court, together with the 
word "specifically", and the fact that directions 
by the court are always for investment in specific 
securities, or a specific class or classes of securi-
ties, and the coupling in the statute of testamen-
tary directions and court directions, and the ap-
plying to both the words '' specifically directs'', 
indicates, it would seem, a statutory intent to ex-
clude only testamentary trusts where the will 
directs the specific securities or classes of securi-
ties in which testamentary trustees may invest, 
with the same certainty as the form in which court 
directions are made. This would seem not unrea-
sonable when, in addition to this language, the 
purpose of the statute, which is to afford maxi-
mum protection to trust funds, is considered. 

A court direction is never that the trustees shall 
in their discretion invest in whatever they choose 
to invest, and such a direction would afford no 
protection. It would not be a "specific" direction. 
Even a direction to invest in the securities per-
mitted by law is not a specific direction in the will 
such as is-· contemplated by statute, but it is in an 
express . direction that the law, includ1ng · th ·e 
s·taliite;: 1$ to -c.o'ntrol. · - ... · · · - ·· . 
--The -s-ta'tut'e would apply without" the. aid of the 

language of'the will.. But the language of -the will 
expressly limits the investments to those which 
the law permits to fiduciaries. 

Every doubt should, ·we submit, be resolved in 
, favor of the application of the statute and the 

s~fety of the estate. The statute is remedial and 
is ,tp be.Jiberally qonstr.uedJo accomplish the pur-
pose of its enactment, which was to 1nslue the 
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safety of trust investments, not to protect the 
powers of trustees or, in even doubtful cases, to 
reserve to them a power to submit trust funds to 
hazards which the statute seeks to eliminate. 
(Brown v. Brown-, 72 N. J. Eq. 667, 679; Ca,mden 
etc. R. Co. v. Briggs, 22 N. J. L. 623, 676; Horner 
v. Webster, 33 N. J. L. 387, 405.) Likewise in 
construing the will the primary intention of the 
testator must be assumed to be to secure the 
safety of the trust estate as is th~ primary inten-
tion of every testator under such circumstances. 

The construction asked by the trustees ( i. e., 
changing u with regard", to read "without re-
gard'') would change a prohibitive and protective 
provision, a, restriction of power, into a grant of 
vower which wo1,1,ld expose the trust estate to un-
necessary risks. To ·change the language used 
by a testator is, in any event, a strong measure, 
to be resorted to only on the clearest indication 
and to accomplish a just result. ( 1 J arm -an on 
TVi.!ls, '°i'page 469.) Conjecture or hypothesis of the 
testator's intention is not a sufficient basis for 
changing the testator's words. (Ruling Case 
Law, Vol. 18 (Wills) p. 203, Sec. 164; Bingel v. 
Voltz, 142 Ill. 214.) And a court of chancery ·will 
not reform a will, to correct an alleged or sup-
posed mistake, under the guise of construction. 
(Ruling Case Law, Vol. 28 (vVills), p. 225, Sec. 
187.) 

This change is asked by the trustees, based on 
two inferences: (1) because the words "absolute 
discretion'' are used in the general part of the 
language defining the trustees' powers, preceding 
the limiting language, and (2) because it is fol-
lowed by a non-liability clause. 

The testator's express language cannot be 
changed on -anything but an absolutely necessary 
inference, in any event. And the inferences 
claimed do not in fact exist. Every qualification, 
limitation, or proviso, whether in private docu-
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ment or statute law, is preceded by a more gen-
eral provision which it limits. As said in Jude-
vine v. Judevine, 61 Vermont, 587, 595, "It makes 
little difference in the construction whether the 
granting itself is in form conditional, or the con-
dition is annexed to a clause in form absolute." 
Also, conditions annexed to a power should be 
strictly construed. ( 31 Cyc. (Powers) 1132, text 
9.) And if there is a conflict between the general 
language and the restrictive language following 
it, the latter must control (40 Cyc. (Wills) 1417, 
text 37; 1 Janna ,n on WiZ.Zs '~page 436). Also, in 
law the word "absolute" adds nothing. Under 
the New Jersey rule all discretion is limited to 
sound judgment and good faith regardless of the 
form of expression in which it is conferred. No 
'' absolute discretion'' can be conferred. (H ol-
comb v. Holcomb (Chancellor Williamson), 11 
N. J. Eq. 281, 290.) 

It is evident from the provision of the will that 
the testator knew that there were some legal re-
strictions on the powers of trustees over invest-
ments, and sought to avail himself of them. It 
may be assumed that he probably knew more of 
the law on the question of the statutory invest-
ments for trust funds than he did about other 
phases of the law of wills, as he was a member of 
the board of directors of a large Trust Company 
at the time the will was executed, and had previ-, 
ously been president of a Trust Company. 

That the testator did not intend to stress the 
''absolute'' discretion and the non-liability clause 
is shown by the absence of both in the following 
paragraph of the will ( above set out) empowering 
the trustees to sell trust securities, although, of 
course, as he knew, as much loss could be sus-
tained through the sale of securities unnecessarily 
at an inopportune time, or at any time for an in-
adequate price, as through reinvestment of the 
proceeds of such sale. 
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In Brown v. Brown, 72 N. J. Eq. 667, 679, the 
power given in will to trustees '' to invest in im-
proved and productive real estate, or in sownd 
produ,cti.ve securities, such as they may deem best, 
or in both real estate and securities,'' was held to 
be limited, as to securities, to statutory securities 
or those specifically directed by the court. In 
every case a testator, by necessary implication, 
desires, intends and directs investment to be in 
sound securities. The court after reviewing the 
previous New Jersey cases, says in that case (p. 
679, next to last paragraph) "I think it unsafe to 
hold, in view of these decisions, that general lan -
guage of this sort is sufficiently indicative of an 
intention to exonerate the executor if he does in-
vest moneys in stocks which depreciate and cause 
loss to the estate.'' 

Holcomb v. Holcomb, 11 N. J. Eq. 281, 
290. 

In this case, Chancellor Williamson said: 

. ("Very much was said upon the argument 
111 reference to the fact that the will declares . ' 
111 express terms, that the investments shall 
be made in the discretion of the executors; 
and the right of this court to interfere with 
that discretion was questioned. * * 1

' An 
executor or trustee cannot have an authority 
conferred upon him not in some measure sub-
ject to the control of this court. If the testa-
tor had declared that the executors, in the dis-
charge of duties imposed by the will should 
not be subject to the control of this c~urt the 
court _would disregard such a provisio~1 in 
the will. It is the law which gives to the 
testator the power of disposing of his prop-
erty by will, and the execution of that will 
must be submitted to the law. It cannot be 
taken without and beyond its control bv the 
caprice of the testator. ,., "' ,x, The complain-
ant and her property are under the protection 
of the law, and no testamentary injunction 
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can deprive either the one or the other of the 
benefit of that protection. Cafe v. Bent, 3 
Hare 245. ") 

The testator's estate was at the time of his 
death safely invested. 

The executors, the majority of whom are the 
testator's two sons-in-law, and his son, Maurice 
J. Swetland, seek, by the beforementioned change 
in the language of the will, an unrestricted power 
over investing this large estate of upward of 
$1,000,000. Every indication of reason and justice 
to parties in interest, including infants who are 
in the care of the court, is, we submit, against 
granting any such power which may endanger 
the safety of the estate. . 

The investments should be ordered restricted to 
statutory securities. 

There is a wide range within the statutory field 
of investments within which to exercise a discre-
tion. The statutory securities include U. S. Gov-
ernment, state, county, township, school district, 
and municipal bonds, safe real estate mortgages, 
Federal Land Bank bonds, safe railroad bonds, 
and all other securities in which savings banks 
may invest funds. While all a.re secure invest-
ments, there are variations of maturity dates, in-
terest returns, price range readiness of market-
ability, and other factors considered by investors. 

It is respectfully submitted that the decree be-
low should be reversed in the particulars above 
ref erred to. 

:MERRITT LANE, 

Of Counsel with Appellants. 

CLARE P. JOHNSON, 

Of the New York Bar, 
Of Counsel with Appellants. 

New Jersey Court of Errors and Appeals 

Between 

MAURICE J. SWETLAND, et al., 
Executors and Trustees, 
Complainants-Respondents, 

and 

HATTIE SWETLAND, et al., 
Defendants-Respondents, 

and 

DOROTHY A. JOHNSON, et al., 
Defendants-Appellants. 

On Bill, &c. 

On Appeal 
from 
Chancery. 

BRIEF ON BEHALF OF COMPLAINANTS-
RESPOND ·ENTS. 

This is an appeal from a decree of the Court 
of Chancery, construing the Will of Horace M. 
Swetland. 

The bill was filed by the executors, who sought 
the advice and direction of the Court as to the 
meaning of various parts of the will as to the 
rights of the respective legatees, and the powers 
and duties of the executors and trustees. 

The Parties. 
The complainants are all of the executors 

and trustees named in the will, viz : 
Maurice J. Swetland ( often referred to in the 

record as "Jack"), testator's son; 
Frederic C. Stevens, the husband of testator's 

daughter, Velma I. Stevens; 
Maurice J. Kane, husband of testator's daugh-

ter, Ruth D. Kane; 
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Ernest :M:. Corey, a trusted friend and busi-
ness associate of testator for many years. 

Furthermore, testator named substitutes for 
each of the foregoing, viz: 

Emerson P. Harris for Maurice J. Swetland; 
Velma I. Stevens for her husband, Frederic 

C. Stevens; 
Ruth D. Kane for her husband, Maurice J. 

ICane, and Emerson P. Harris for Ernest M. 
Corey. 
Thus very pointedly did testator provide that 
neither his daughter, Dorothy A. Johnson, nor 
her husband, Dr. Clare Peter Johnson, should 
ever have a part in the administration of his 
estate. 

The defendants are Clara S. Swetland, testa-
tor's widow; Hattie Swetland, . testator's half-
sister; Maurice J. Swetland, testator's son, in-
dividually and as trustee, and his wife, Grace 
E. Swetland, and their children; Velma I. 
Stevens, testator's daughter, and her children; 
Ruth D. Kane, testator's daughter, and her 
children; and Dorothy A. Johnson, testator's 
daughter, and her children. 

All of the adult defendants, other than the 
daughter, Dorothy A. Johnson, appear herein 
by McCarter & English, and Arnold L. Davis 
( of the New York Bar), and all of the infants, 
other than the Johnson inf ants, appear by 
Thomas Barber, Clerk, guardian ad litem (pp. 
41 and 43). 

Dr. Clare Peter Johnson, the husband of 
Dorothy A. Johnson, was, on his petition, ap-
pointed guardian ad lit em for the Johnson 
fants, and he as such guardian, together with 
·his wife, appear by Pitney, Hardin & Skinner, 
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with Dr. Johnson, (of the New York Bar), as 
one of counsel ( p. 50). 

While the cause of the break in the family 
between the testator and other members thereof 
on the one side, and the J ohnsons on the other' 
~loes not appear in the record, that it did exist 
IS apparent from the care which testator took 
!·0 exclude either of them from participating 
In the administration of the estate, on the one 
h~nd, and the J ohnsons' violent opposition to the 
will a~d to. the other members of the family as 
found in this proceeding, on the other. 

. On :his appeal, Dr. Johnson as guardian of 
lns cluldren, and his wife, Dorothy A. Johnson, 
l1avo abandoned all of the issues, except two-
(1)_ the one relating to Jack's trust and (2) re-
lating to th f ' , , . e powers o the executors to invest 

without regard," which are the 13th and 6th 
1ssues as stated by the Vice-Chancellor (see p. 
110-11). 

Statement of Facts. 
A_ copy of the will is embodied in the con-

el~;~ons of the Vice-Chancellor, pages 99-105 . 
. 
1 

_e story of the physical production of the 
;~ 1 is clearly outlined in the conclusions of the 
. Ice-Chancellor found at pages 108 and 109 and 
1s as follows: ' 

''Th en a e ~estator was a pu_blisher, actively 
t gtlged _ in a number of business enterprises 

ie time of his death. While he was a 
~n of above the average education, he was f0 a lawyer, nor was he familiar with the 

s~~fuage of th~ law or the legal niceties re-
l ng from its use. He left an estate 

va .ued at up·wards of $1500000 d · an · f , , , pro ucing 
sta i~?ome ? over $50,000 a year. N otwith-
ar·f ing his large estate and his unfamili-

i Y with legal terms, he drew his own will 
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without legal advice, using as a model an 
earlier will which had been prepared by 
able counsel. The complete will was com-
posed of scraps from the earlier will, with 
crossed out parts and interlineations, 
original names, separate parts dictated at 
different times over a period of months 
with intervals of weeks between the differ-
ent parts, and then the whole transcribed 
bv testator's stenographer and incorporated 
i1;to 'a complete and connected story of his 
will.' I think it clearly appears that the 
will as completed was the result of patch-
work and piecemeal construction and ob-
viously contains many errors in the use of 
words, rendering an interpretation and 
construction of some parts of the will diffi-
cult and making necessary a reconstruction 
of the will in order to give effect to the ap-
parent intention of the testator'' (pp. 108-
109). 

By his will the testator created a small trust 
for his half sister, Hattie Swetland, and placed 
the entire balance of his estate in trust for the 
benefit of his wife during her life. At her death, 
the will directs the estate to be divided · equally 
among his four children. The gifts to the daugh-
ters are to them individually. The gift to the 
son is to "my son, Maurice J. Swetland, as Trus-
tee, or his successor Trustee. The bequest to 
Maurice J. Swetland, Trustee, is made under the 
Trust Agreement heretofore mentioned and cre-
ated by me under date of July 14, 1917, for the 
purposes herein provided" (p. 17). 

By the final decree the words '' herein pro-
vided'' were construed to mean '' therein pro-
vided" (Case, pp. 151-152). 

The daughter Dorothy and her husband, as 
guardian ad litem of their infant children, con-
tend that the gift to Maurice J. Swetland, as 
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trustee, is technically illegal and that their 
brother should be disinherited. 

Appellants have attempted to justify the posi-
tion which they have taken in this case by a state-
ment at pages 3 to 6 of their brief alleging an 
unjust discrimination against Dorothy in ·dis-
tributions of property made by her father in his 
lifetime. A careful reading of the record fails 
to disclose any support whatever for such a state-
ment and we are informed that it is misleading 
and untrue in fact. 

Possibly the most conspicuous impropriety in 
the statement is the following (page 6 of appel-
lants' brief) : "The evidence on the Executors' 
accounting, taken before the Vice-Chancellor 
since the decision of this case, which will soon be 
before this Gou.rt on appeal, makes even more 
clear the justice of the position of Dorothy John-
son.'' 

_The fact is that the matter of the accounting is 
still before the Vice-Chancellor; the testimony 
has not even been completed· and of course no 
decision has been rendered.' Ap~ellants' brief 
assures us that the decision-whatever it is-
''will soon be before this Court on appeal." Ap-
pellant~ speak only for themselves, respondents 
prefernng to await the closing of the testimony, 
the e~c~ange of briefs and the handing down 0£ 
a decision before considering the ill-concealed 
menace of an appeal whatever the court below 
may determine. 

o·· Possibly too much attention has already been 
t,lVen to appellants' breach. They refer to "evi-
dence on the executors' accounting'' as makinr· 
more cl tl · · 0 

ear 1e Justice of the position of Dorothy 
.Johnson, but fail to point out what evidence. 
The real purpose of the paragraph then becomes 
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obvious, namely, to notify all concerned that the 
accounting '' will soon be before this Court on 
appeal.'' Judging from past performance, it 
would seem reasonable to take appellants at their 
·word in this particular regard. If the Court is 
at all interested in this subject, it will find the 
only testimony with reference to it at pages 65 
to 68 and 92 to 96 of the case. 

It appears from the testimony above referred 
to that the testator in his lifetime made a sub-
stantial distribution of securities among his chil-
dren and that the share of his son, Maurice J., 
was given to him as trustee under the trust 
agreement referred to in the will. 

Two of these trust agreements are printed at 
pages 21 and 25 of the case. The first is dated 
• July 14, 1917, and is the document referred to in 
the will. The second is dated January 3, 1922. 
It is substantially the same trust as that created 
by the first document; the only differences being, 
first, that by the second document the donor 
added valuable securities to the trust fund and, 
second, that whereas the first agreement by its 
terms could be terminated by the founder during 
his lifetime, the second one was made irrevoca-
ble. In the language of the second agreement, it 
was substituted for the first one "without preju-
dice, but to the great advanta,ge of the bene-
ficiaries'' thereof (p. 25). 

At the time the will was executed, the docu-
ment dated July 14, 1917, was in actual existence. 
At that time the trust referred to by the will was 
a substantial trust then in actual existence. The 
will clearly refers to the document and describes 
it with sufficient accuracy to insure its identity. 

The question to be decided is whether or not 
the gift to 11aurice J. Swetland, as trustee under 
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the provisions of this trust · agreement, 1s valid 
or void. 

ARGUMENT. 

. The exe?utors and trustees take the position 
that the gift to Maurice J. Swetland as trustee 
~~~ider the tr~st agreement dat~d July 14, 1917, 
· n be sustained on two theories : First upon 

the theory of incorporation by reference. ~econd 
upon the theory that the trust ao-reeme~t is not 
testamentary in character and m~y therefore be 
refe~red to for the purpose of definino· and 
mak:ng certain the persons to whom and th~ pro-
portions in which the estate is to be distributed. 

I . 
FIRST, AS TO INCORPORATION BY 

REFERENCE. 

. A. 

The ge_neral rule both in England and in this 
country is that an extrinsic document whether 
te~tamentary or not, may be incorporated into a 
will by reference provided that the fallowing 
three conditions are complied with: 

tl 
l. !here must be a testamentary reference in 

1e vnll to th . d t l'ated. e ocumen so:1ght to be incorpo-

. 2. The e_xtrinsic document must be so accu-

1
, _attely described in the will as to assure its iden-
.1 y. 

at 3th T?e document must be in actual existence 

I l 
e_ time when such reference to it is made in 

. 1e ,nll. 
rrh· . th:s rule has been almost universally adopted 

111 1s country. 
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The law against incorporation by reference is 
often spoken of as most strictly applied under 
the laws of New York. In Jessup-Redfield Law 
and Practice in the Surrogate's Court (1925 Edi-
tion), pages 638-639, which is the leading work 
on probate law in New York State, this class of 
<'ases is divided into four kinds: 

1. 

2. 

"End of the will" cases where, by an index 
finger or by the words '' see over,'' dis-
positive clauses have been found upon a 
page or sheet subsequent to the signature, 
and most of the cases held that such things 
were not to be deemed a part of the will. 
Wills containing the clause '' as may ap-
pear from memoranda that will be found 
by my executors among my papers.'' With 
few exceptions, the courts declined to give 
dispositive effect to these memoranda. 
Booth v. Ba,ptist Chtu,rch, 126 N. Y. 215, is 
an illustration. 

3. Cases where '' a properly executed codicil" 
ref erring to a will, takes up and incorpo-
rates that will and validates it, even if the 
will itself were not properly executed. 

4. '' But. the final case, and one the principle 
"of which is applicable to all formal in-
'' struments, such as deeds, indentures of 
'' trust and wills alike, is the general rule 
'' of incorporation by reference. As to this 
''it is to be observed that on the following 
'' propositions there is complete unanimity 
'' in the decisions that there are three es-
'' sentials to the effectualness of such in-
" corporation where a will is concerned. 
'' ( 1) The reference in the will to the docu-
' 'ment sought to be incorporated must be 
"explicit and unmistakable, (2) and the 
"description of the document sought to be 
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"taken up must be such that there can be 
"no mistake, and, (3) the paper so sought 
"to be incorporated must be in actual ex-
"istence at the time the will is made, that 
"is, it must not be a paper to be prepared. 

"It is in this connection that error has 
"been committed in a number of ca.ses by 
"confusion of this general rule in its appli-
"cation to wills with the decisions affect -
'' ing an 'end of the' will. The validity of 
''incorporation, by reference, of an ex-
'' trinsic document into a will does not de-
'' pend on the testamentary character of 
"that paper, nor upon its own independent 
"efficacy. ( See St. John's Parish v. Bost-
" wick, 8 App. D. C. 452.) It depends upon 
"the fact of its adoption by a will which 
"itself is duly attested and executed in 
'' conformity with the statute. An authori-
" tative case of this character was 'Dickin 's 
''Goods' ( 3 Curt. Eccl. Rep. 60; 1 Notes of 
'' Cases, 398.'' 

At the end of his discussion of this subject, 
Mr. Jessup lays down the rule-

" ""fYhere the testator by his own langiragc 
, , de~iberately creates an ambiguity or u,ncer-
" tamty as to beneficia ,ry, a.mownt of legacy, 

or nature of estate given AND POINTS THE 
''W ' AY, HIMSELF, by reference to a docit,ment 
:: or record that will identify the beneficiary 
"or 1:ieasure the gift, then if that document 
"be 1,1~ form of the requ .isite solemnity above 
"specified, the Gou.rt will respect the refer-
" ence ?f t~st_ator and refer to the douument 

to gWlde it in constri1,ing the will.'' 
Th 1 · .. rue as to incorporation by reference was 

cnbcrned in Phelps v. Robbins, 40 Conn. 250, 
but the question was left undetermined and in 
the later case of Bryan's Appeal, 77 Conn. 240, 
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the Supreme Court of Errors again avoided de-
ciding whether or not the doctrine of incorpora-
tion prevails in that State. 

The rule stated in Jarman on Wills, Vol. 1, 
Chapter VI, Sec. XV, at page 135 of the Sixth 
lDd., is as follows: 

"The rule that a document may be incor-
porated in a will by reference, is not con-
fined to unattested wills and other docu-
ments intended to have a testamentary 
operation, but extends to any documen~ re-
ferred to by a testator in order to elucidate 
or to explain his intention. The docume?t, 
if sufficiently identified, is then said to be rn-
corporated in the will. Thus, where _a person 
by his will devises all the lands which were 
conveyed to him by a ce~tain indenture 
( specifying the deed), or ~evises. lands to the 
u.ses declared by a part1,cu,lar indentu .re or 
settlement it is clear that the indenture so 
ref erred t~ may be consulted for this pur-
pose, without violating the principle _of the 
enactment, which requires an attestat10n by 
witnesses, the testator's intention to ado~t 
the contents of such instrument being malll-
fested by a will duly attested; and it would, 
it is conceived, be immaterial whether the 
paper so referred to was in the testator\, 
hand-writing, or in that of any other person, 
and whether it professed to be testamen~ary 
or not as it founds its claim to be received 
as par't of the will, not on its own indepe~d-
ent efficacy, but on the fact of its adoptiou 
by the attested will. 

'' But ·whatever be the precise nature of the 
document referred to, it must be clear~y 
identified as the instrument to which the will 
points. Two things are necessary; first, that 
the will should ref er to some document as 
then in existence; second, proof that t~e 
document propounded for probate was, in 
fact written before the will was made, and 
was' identical with that referred to in the 
will.'' 
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Schouler on Wills, Part III, Chapter 1, Sec. 
281, Vol. 1, page 345, 5th Edition, states the rule 
as follows: 

'' Se?. 281. Instruments Incorporated in 
the Will and Documents Extraneous 

"I! is held, moreover, in various i~stances 
that if a testator refers in his duly executed 
and attested will to another paper which has 
a_lready_ bee1: ':"ritten out, clearly and dis-
~inctly identifying and describing it, so that 
it_ may_ ~e safely incorporated in so solemn a 
disposit10n, that paper should be probated 
as part of the will itself. But a later or 
even a contemporaneous writing, having the 
character of a mere letter of instructions to 
one's executors, and not being executed and 
attested as the law requires can have no 
tc:nporary operation, and shduld not be ad-
mitted to probate. And, in general an ex-
traneous _unattested writing, to b; incor-
porated with the will itself should be reason-
ably ~de_ntified by referenc~ as part of it and 
as,(xisting when the will was executed. (2). 
. T~e modern English and American rule 

on this point is succinctly stated in a Mass-
achusetts case: 'If a will, executed and wit-
~e~sed .as required by statute, incorporates 
in itself by reference any document or paper 
not so executed and witnessed whether the 
pap_e~ referred to be in the for~ of a will or 
codicil,. or of a deed or indenture, or of a 
I?-e_r_e list ?r. memorandum, the paper so re-
fen ed to, if it was in existence at the time of 
t.he execution_ of the will, and is identified by 
~lear and satisfactory proof, as the paper re-
fe_rred to therein, takes effect as part of the 
will and should be admitted to probate as 
~u.ch. (3.). In c?nformity with such a doc-
nne, a will which was void for want of 

proper attestation, has been validated by a 
su?s~quent codicil properly attested, which 
sufficrnntly refers to and embraces it. ( 4.) '' 



12 

Theobald on Wills, Chapter IX, Cana dian 
Edition of 1908, page 65, states the rule as fol-
lows: 

'' III. Incorporation of Documents- Any 
document in existence when the will is ex-
ecuted, and sufficiently described to enable it 
to be identified, may be incorporated in the 
will, and may be ref erred to for the purpo ses 
of construction, whether incorporated in the 
will or not. '' 
Canadian Notes, Chapter IX, page 69a : 

"Documents in existence at the date of the 
execution of a will may be incorporated with 
the will by express reference to them , but 
not documents coming into existence after 
the execution of the will. And so, entri es in 
a book sufficiently referred to in a will which 
are made before the execution of the will 
are incorporated in the will but not those 
made after the execution.'' 

The leading English case is Allen v. Ma ddock, 
11 Moore, P. C. 427, 6 Week. Rep. 825. In that 
case the testatrix executed a will which was at-
tested by one witness only and therefore invalid. 
Thereafter she executed a codicil by which she 
gave certain legacies to different persons, which 
was duly attested as provided by the statu te. 
'l1he only reference to the former paper or in-
t,estate will was in the beginning of the codicil in 
which she stated: "This is a codicil to my last 

, will and testament.'' The court after reviewin~ 
the authorities on the question of incorpor ation 
of an extrinsic document in a will, concluded by 
saying that the only question in this case was 
whether there was sufficient evidence to identify 
the paper propounded as a will. It was shown by 
the testimony that the paper in question was 
written by the testatrix, was found locked in her 
possession at her death in a sealed envelope, on 
which there was an endorsement des cri bing it 
as her will and that after diligent search no other 
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pape r had been found answering the description. 
The court held that the will as well as the codicil 
was properly admitted to probate. The decision 
in this case was rested squarely upon the doc-
trine of incorporation by reference. 

Another English case very similar to our own 
ease is in re Dickins, 3 Curt. Eccl. Rep. 60, 1 
N ates of Cases, 398, 163 English Reports, Full 
Repr int, page 655. In that case where a testator 
left property to• his eldest son in trust for him -
self and other children as expressed in an i~1-
dentu re of settlement made between him and the 
testator two years before, it was held that the 
indenture was part of the will but that as the 
original indenture ought to be retained by the 
trus tee, a notarial copy should form part of the 
proba te. 

Another English case is Goods of Durham, 3 
Curt . Eccl. 57, 1 Notes of Cases, 365, 163 Eng-
lish Reports Full Reprint, 654, where a widow 
made a will devising and bequeathing all her 
real and personal estate upon the trusts speci-
fied in the will of her late husband which she 
described by its date and as having been after-
wards revoked. It was held that the revoked 
will of her husband should be admitted to pro-
bate as part of her will. 

In Molineritx v. Molineux, Oro. Jae. 144, it was 
held th at a will may be made to take effect with 
refere nce to another instrument; and that there-
fore a devise "of such several annuities as are 
expre ssed in several writings signed and sealed'' 
was good. 

In Quihampton v. Going, 24 Week. Rep., 917, 
the court, in illustration of the rule now under 
discussion said that there was nothing more 
common than to give legacies to be held on the 
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trusts of a marriage settlement and that with 
respect to estates settled by will, every conv~y-
ance must be aware of the common expression 
of the uses by reference to a document not signed 
by the testator, as when a landed proprietor, 
after buying property adjoining his settled 
estates, devises the purchased property to the 
uses of his marriage settlement. And that when 
this is done the court in construing the will, ' . calls for the document to see what it 1s. 

A full note reviewing the authorities on the 
point now under discussion will be found in 68 
L. R. A., beginning at page 353. 

At page 385 of that footnote, the English 
practice is stated to be as follows: "In En~land 
the practice has arisen of admitting a will to 
probate without a paper conceded to _be. entitled 
to be incorporated, because the extrinsic do?u-
ment is an instrument in the hands of parties 
who refuse to allow it to be used.'' 

Numerous American cases are cited in the 
footnote in 68 L. R. A., page 353, above re-
ferred to. 

One of the leading cases in this country is 
Newton v. Seaman's Friend Society, 130 Mass., 
91, 39 Am. Rep., 433. In that case the testator b~ 
the third codicil expressly revoked that part 0 

his will which gave directions for the payment 
of legacies and ordered his executor to _P~Y the 
legacies mentioned in his will and codicils ac-
cording to the directions written in a book by 
Melvin W. Pierce, signed by the testato:, ~nd 
witnessed by Pierce. The court, after reviewing 
the authorities held that the document referred 
to should be admitted to probate and that the 
probate court after admitting the will to pro-
bate, could admit to probate the document re-
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ferred to in the will which, by mistake was not 
presented to the court when the will was ad-
mitted to probate. 

The first syllabus of that case reads as fol-
lows: 

"If a will duly executed and witnessed, in-
corporates in itself by reference a paper not 
so executed and witnessed, containing di-
rections as to the disposition of the testa-
tor's estate, such paper if in existence at 
the date of the will and clearly identified as 
the paper referred to, is a part of the will, 
and should be admitted to probate as such.,,. 

A recent Massachusetts case which reviews 
the authorities in that state is Bemis v. Fletcher, 
146 N. E., 277. In that case testatrix gave the 
residue of her property to her husband and if he 
predeceased her, to persons who should be ap-
pointed trustees under her husband's will to be 
disposed of to the same beneficiaries as 'should 
be provided in trusts established by her hus-
band's will. It was held that the testatrix re-
ferred to her husband's will in existence when 
her will was made and that she might in this 
way incorporate a portion of her husband's will 
~nto her own will and that she thereby created 
mdependent referential trusts of all benefici-
aries of her husband in proportions fixed by her 
husband's will. 

In an earlier l\1assachusetts case, Thayer v. 
vVellington) 9 Allen, 283, 85 Am. Dec. 753, it was 
held that a testator may refer expressly to a 
paper already executed and describe it with such 
particularity as to incorporate it virtually into 
the will or he may refer to deeds, or other in-
struments, or monuments or existing facts to 
w~iich reference may be held in construing his 
will. 
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In our state, Vice-Chancellor Fielder, in writ-
ing the opinion of Murray v. Lewis, 94 N. J. 
Eq., 681, criticised the English rule. The case 
then before him however, did not come within 
the English rule for the reason that it did not 
appear that the letter referred to in the will 
was 1n existence at the time the will was exe-
cuted. 

The facts bring it within paragraph 2 of the 
classification as set forth by Jessup-Redfield, 
above quoted. On the other hand, it is ap-
parent from other decisions that the English 
rule has been recognized as the settled law of 
this state. 

In Hartwell v. Martin, 71 N. J. Eq., 157, the 
will contained a direction to pay all debts out-
standing in 1872 without naming the persons to 
whom payment was to be made and to ascertain 
who were embraced in that class, he referred his 
executors to a '' list of all debts that I wish 
paid" to be found enclosed with his will. Vice-
Chancellor Bergen held that the gift was void 
because it was an attempt to bequeath property 
to a class of persons who could only be ascer-
tained by reference to a non-testamentary paper 
which the testator might change from day to day 
and thus enlarge or diminish his testamentary 
gifts as often as he chose without observing tLe 
rules of law relating to the testamentary dispo-
sition of property. 

In Magnu ,s v. Magnus, 80 N. J. Eq., 346, Vice-
Chancellor Stevens quoted from the Sixth Ed. 
of J arm. on Wills, page 99, as follows, where it 
said that two things are necessary: '' First, that 
the will should refer to some document then in 
existence; second, proof that the document pro-
pounded for probate, was in fact written before 
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the will vvas made and was identical ·with that 
referred to in it.'' He also cited English au-
thorities and also the case of Newton v. Sea-
man's Friend Society, 130 Mass., 91, above re-
ferred to. He then proceeded to point out that 
the case then before him did not comply with 
the rule as expressed in the English and Mass-
achusetts authorities. It is obvious however 

' upon reading the opinion that he assumed the 
law of this state upon this subject to be the same 
as it is in England and Massachusetts and the 
other states with the exception of N e-,v York and 
possibly Connecticut. 

This question was also considered in Smith v. 
Smith, 54 N. ,J. Eq. 1, aff 'd 55 N. J. Eq. 821, 
and Condit v. Reynolds, 66 N. J. L., 242, but in 
those cases also the wills under consideration 
did not comply with the requisites of the English 
rule. 

In all of the New Jersey cases above referred 
to one or more of the requisites of the English 
rule was lacking. There are however three de-. . ' 
cis1ons in this state which show conclusively that 
~he ~nglish rule (which is also the general rule 
in this country) has been adopted as the law of 
this state. 

N The first is the case of ll!l c?urdy v. Neall, 42 
· J. Eq., 333. In that case 1t was held that a 

duly_ executed codicil to a will expressly con-
~rming the provisions of the will is a republica-
tion of the will itself in supp lying all omissions 
;nd remedying all defects, if any, in the execu-

of ~~-e will. While the language of this de-
c:s10n differs, it is, nevertheless practicallv iden-
hc 1 'th h · · ' .1 a wi t e dec1s10n of the English case Allen 
vf. Maddock, 11 Moore, P. C. C., 427, ab~ve re-
erred t o as the leading English case on the 
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subject now under consideration. The rule as 
laid down in Allen v. Maddock is the rule which 

. was criticized by Vice-Chancellor Fielder in 
Murray v. Lewis, the opinion expressly ref er-
ring to that case. In McCurdy v. Neall, how-
ever, the Chancellor considered that the law upon 
this subject was so well established in this state 
that there was no good ground of appeal and he 
therefore ' declined to give the appellant either 
costs or counsel fees out of the estate. 

The next case is Condit v. De Hart, 62 N. J. 
L., 78. In that case testator by his will, devised 
his residuary estate to his son H. By a codicil 
he afterwards authorized his son to dispose, by 
his will, of the residuary estate. And then de-
vised and bequeathed the same to such persons 
or person as his son should designate and ap-
point by his will as those to whom he desired it 
to go. H. died before the testator, leaving a will 
in which, after reciting the power of appoint-
ment contained in the codicil to his father's will, 
he designated his wife A. as the person to whom 
the estate should go. 

It was held that while the power· of appoint-
ment could not be executed by H. during the 
donor's lifetime and that therefore his will 
was not a good execution of it (because he could 
not by his will make a valid disposition of prop-
erty which was wholly and absolutely in the 
ownership and control of another), yet the de-
vise contained in the codicil to the testator's 
will, to such person or persons as H. should 
designate in his will, operated to pass the estate 
and that the will of the latter could be referred 
to for the purpose of ascertaining the person-
alty of the testator's devisee. 

'' The son having died in the lifetime of 
his father the will of the former, although 

' 
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not transferring the father's residuary es-
tate by an appointment, is to be referred 
to for the purpose of ascertaining the per-
son to whom that estate passes by the 
father's will. The latter instrument effect-
uates what the son attempted to do but could 
not do by his own will. In re Piff ard 111 
N. Y., 410." ' 

The third case which clearly establishes the 
rule in this state is Smith v. Runkle, 97 Atl., 
296, 300, 302; aff 'd by the Court of Errors and 
Appeals, 98 Atl., 1085, 1086 and 1087. In that 
case one of the questions was whether or not 
the first half sheet offered for probate was a 
part of the will. The court held that this half 
sheet while it may not have been in the will at 
the time it was executed was nevertheless pre-
pared and annexed to the will prior to the ex-
ecution of the codicil. 

At page 302 of the opinion the court said : 
"In t~e case at bar, if the preparation and 

annexation of the first half sheet were not 
prior to the execution of the will it is clear 
th~t the preparation and annexation were 
pnor to the execution of the codicil and 
a~ the codicil is physically annexed t~ the 
will and is described as '1st codicil,' which 
must be to some will, and as that will is 
the. ~nly one presented, it seems to be a 
cod1c1l to that will. Allen v. Maddock, 11 
Moo. P. C. 427." 

It will be noted that the authority cited by 
the_ court on this point is Allen v. Maddock, 
~vhich ·was criticised by Vice-Chancellor Fielder 
In M_ urray v. Lewis and which is the leading 
English case in support of the doctrine of in-
cor t· b pora 1011 y reference. It ·will also be noted 
that the case of Srrnith v. Ru·nkle was affirmed 
Y. t~e Court of Errors and Appeals upon the 

opmion from which this quotation is taken. 
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B. 
Our statute of wills is taken from the English 

statute, (1 Viet. 26, ch. 9). In the matter of 
McElwaine, 18 N. J. Eq., 499, at 502. It is a well-
settled rule that when the statute is copied from 
an existing statute of another jurisdiction, the 
construction of that statute by the courts of the 
jurisdiction from which it is taken, will be held 
to have been adopted with the act. 

The English statute of frauds, (29 Car. II, 
ch. 3) was enacted in 1677. Prior to the enact-
ment of the statute of frauds, the case of Mol-
ineux v. Molineux, Oro. Jae. 144, was decided, 
(1603). That is the case which held that a de-
vise of '' such several annuities as are expressed 
in several writings signed and sealed'' was good. 

The fifth section of the statute of frauds, (29 
Car. II, ch. 3) provides that all wills of lands 
should be in writing signed by the testator or 
by some other person in his presence and by 
his express directions and attested and sub-
scribed in the presence of the testator by three 
or four creditable witnesses. 

The statute of wills, (1 Viet. 26 ch. 9) enacted 
in 1837 provides that no will should be valid un-
less it be in writing signed at the foot or end 
thereof by the testator or by some other person in 
his presence and by his direction, and that such 
signature should be made or acknowledged by 
the testator in the presence of two or more wit-
nesses present at the same time, and that such 
witnesses should attest and subscribe the will in 
the presence of the testator. 

These statutes did not change the lavv as to 
incorporation by reference. rrhis is shown by 
the decision in the Goods of Durha1n, 3 Curt. 
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Eccl. 57, 1 Notes of Cases, 365, 163 English Re-
ports Full Reprint, 654. That case was decided 
in 1842 and is as follows : 

"In the Goods of Louisa Elizabeth, Count-
ess of Durham, widow, deceased Preroga-
tive Court, February 22, 1842-Probate 
granted on two instruments as together con-
taining the will of the deceased the later 
paper being duly executed, and ref erring 
to the former (not in the possession of the 
deceased at the time) so particularly that 
there could be no mistake as to its identity. 

"~- C .. 1 Notes of Cases, 365; 6 J ur. 176, 
applied, 1n the goods of W ellesford, p. 78 
post. 

"The deceased in this case died at Genoa 
on the 26th day of November 1841 ha vino· 
executed her will on the 3rd of Octobe:' 
1840, and thereof appointed her brother th~ 
Hon. Charles Grey, and the Hon. J. G. B. 
Ponsonby, executors. 

"In this will, the testator, after recitino· 
that the late earl, by his will, dated the 29th · 
of September, 1827, had devised and be-
queathed to he~ all his real and personal 
est~te and appointed her sole executrix and 
residuary legatee, devised and bequeathed 
all her real and personal estate to her ex-
ecutors, upon trust for her only son the 
p~esent earl ( aged 13), to be convey~d to 
~1m when he should attain the age of 21, or, 
111 case of his death under 21 to the eldest 
?f his issue, I?ale, upon attaining 21, or 
~f he should die under 21 without leaving 
ISsue, male, living at his decease then 'upon 
the trusts int~nts and purpose~ expressed 
and declared 1n and by a will ( afterwards 
r:voked by the said will hereinbefore men-
tioned) executed by my said late husband, 
John George, earl of Durham bearing date yie 12th of April, 1826, by his' then name of 
' ohn George Lambton, or such of the said 
trusts, _in~ents and purposes, as shall be 
th~? ex1st~ng and capable of taking effect.' 

The will was executed in duplicate, and 
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after its execution in October, 1841, and 
previously to leaving this country, the tes-
tatrix informed Mr. Stephenson, her con-
fidential adviser who wrote and attested 
the will that she had deposited one part 
thereof in the strong room at Lambton Cas-
tle with said former will of the late earl, and 
upon search after her funeral, a pacirnt, tied 
up, and sealed with her seal, and 1ndorsed 
with her initials, was found by Mr. Stephen-
son, containing one part of the ~ountess' 
will and one part of the former will of the 
late ear 1 · the other part of the will was in 
the testator's own possession, at Genoa, and 
was brought to this country by Mr. Pon-
sonby, one of the executors. 

'' Addams prayed probate of the pap~r 
executed by the deceased, and of the will 
of the late earl, on the 12th of April, 1826, 
as together containing her will. . 

'' The question is whether the former will 
of Lord Durham forms part of the will of 
Ladv Durham; nothing can be more exp_re~s 
tha:r{ the reference to that instrument; it 1s 
so precise as to exclude all probability of 
mistake· before the Will Act there can be 
no doubt that both papers would have been 
entitled to probate, and that act ~as made 
no difference. In Habergham v. Vincent (2 
Ves. jun 209), it was held, as to real prol;)-
erty under the 'Statute of Frauds,' that 1f 
a testator in his will refers to another paper, 
and so describes it that there can ~e ;1° 
doubt of its identity, that such paper 1s in-
corporated into the will, and forms part of 
it. In this country there can be no dou?t 
of the identity of the paper referred to; 111 
addition to which, the papers are found 
sealed up together in the same envelope. 

'' The Court : Sir Herbert Jenner Fust. 
I should like to know ·whether the trusts 
could not be carried into effect by the Court 
of Chancery. 

'' Addams. If the present earl were _to 
die under the age of 21, leaving no male is-
sue the trusts of the will of the late earl 

' 
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cannot be carried into effect without pro-
bate being ~ranted to the two papers, at 
all events without expensive proceedings in 
the Court of Chancery, on the other hand 
by granting probate of both papers no dif 
ficulties can arise. ' 

"Sir Herbert Jenner Fust. Much diffi-
cult~ may arise in case of opposition, where 
parties may refuse to give up papers re-
ferred to; at the same time, I do not knm:v 
that I can refuse probate in this case. In 
Smart v. Prujeau ( 6 Ves. 565) it was held 
that, in order to incorporate an unattested 
paper in a will, it must be so identified that 
there can be no mistake. 

'' Addams. ,Vhich is the case here. 
"S" H Ir erbert Jenner Fust. There can be 

no doubt that the revoked will of the late 
earl is the identical paper referred to by !1ady Durham in her will, and that it was 
intended by her to form part of her will. 

'' If this be a good dispostion of the real 
estate, I see no reason but that it should 
not be a good disposition of the personal 
estate also. Although I allow probate of 
these papers, similar cases must not pass 
without notice of the court.'' 

The decision last referred to was followed by 
; 11-Re Dickens, 3 Curt. Eccl. 60, 1 Notes of Cases, 
--~~)8, 163 English Reports Full Reprint 654 

h. h ' ' w ic was also decided in 1842 and is as fol-
lows: 

'' In the Goods of Thomas Dickens De-
ceased. Prerogative Court JYiarch 15, '1842. 
- -Reference heing- made in a will to a deed 
so as to make it part of the will of the tes-
tator; probate allowed of the will and a 
notarial copy of the deed under the circum-
stances. 
--. '' S. C. 1 Notes of Cases 398. Referre<l to, 
Sl~~ldon v. Sheldon, J 844-, l Roberts. 8fi. 

Thomas Dickens died on the 13th day of 
February last, having two sons and dauah-
ters, he made a will on the 20th of AuO'l~st 

b ' 
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1840 and appointed his eldest son executor 
ther~of. The · testator left all of his estate, 
real and personal, to his eldest ~on, up~n 
trust for him and the other children, 1n 
equal shares, the shares _of th~ thr~e younger 
children to be held by him, his heirs, execu-
tors and administrators, upon the same 
trust and for the same purposes, etc., as 
were n1entioned in an indenture of: seHle-
ment dated the 20th of November, 1830, 
mad~ between the testator and ~is son, or 
upon so many of the said trusts, intents and 
purposes as were then subsisting, ?r c~pable 
of taking effect. Upon an application ?f 
the executor that the deed referred to i_n 
the will was in his possession, and that it 
related, among other things, to freehold 
and copyhold estates~ and that upon sa~e 
or mortgage thereof it would be necessa1 Y 
for him to produce the deed, and, therefore, 
that it was not in his power to leave the 
same in the registry of the court. 

"Haggard prayed probate_ of the wil_l ~nd 
settlement, but ··without leaving the ongrna1 
deed in the registry. 

'' Sir Herbert Jenner Fust. The paper re-
ferred to in the will was in existence at the 
time, and is sufficiently referred to to incor-
porate it into the will, _and _the court? upon 
the principle upon which it acted 1n t~e 
case of Lady Durham's Will, will hold this 
deed to be part of the testator's will. 

'' The court is prayed to decree probate 
without the original settlement, on . the 
o-round that it is necessary to be retained 
in the possession of the trustee to en~ h]e 
him properly to execute his trust ; I thrnl~: 
in this case, that if a notarial copy be left 
in registry, an~ a :1otarial c~py form part 
of the probate, it will be sufficient. 

"Great difficulty may arise in such cas~~ 
·where the original deeds cannot be got at. 

This was the condition of the law in ~ngland 
in 1851 at the tirne of the enactment of onr 
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statute of wills. It is therefore clear that the 
doctrine of incorporation by reference is part of 
the law of this State. 

The appellants by their brief make three points 
which they contend prevent the doctrine of in-
corporation by reference from being applied to 
this particular case. 

First, they allege that only a duly executed will 
ean be incorporated by reference. But the au-
thorities cited above show that there is no such 
limitation upon this doctrine and that documents 
other than wills have repeatedly been incorpo -
rated by reference. 

Second, they claim that the trust agreement 
here in question cannot be incorporated by refer-
ence because the document sought to be incorpo-
rated was not signed by the testator. But the 
authorities cited do not support this contention. 
]Tor example, in Goods of Du ,rham, the reference 
was to the will of the testator's husband which 
had previously been revoked; in Bemis v. 
Fl etcher, the reference was also to the testator's 
husband's v,Till, and in Condit v. De Hart, the 
reference was to the will of another. 

The third point which the appellants make is 
that the trust agreement sought to be incorpo-
rat ed was by its tern1s revocable. Here again the 
authorities do not support the appellants' con-
tention. As above pointed out, in Goods of Dur-
ham the reference ,vas to the will of testator's 
husband which had previously been revoked. In 
B emis v. Fletcher, the reference was to the will 
of testator's husband. The husband was living 
at the time and his will was, therefore, of course, 
revocable. In Condit v. De Hart, the reference 
,vas to the ,vill of a livinO' person which will 

b ' 
,vas, therefore, revocable. 
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The will takes effect at the death of the testa-
tor. Whether or not the trust agreement re-
ferred to has or has not been revoked before that 
time is immaterial. The trust agreement by 
reference is made a part of the will. The will 
gives it life as of the date of the testator's death 
with the same force and effect as though it were 
set forth at length in the will. The entire will 
could have been revoked by the testator in his 
lifetime. But when he died, the will, including 
the document incorporated in it by reference, 
became operative and irrevocable. 

The cases to which appellants refer which re-
fuse to incorporate a document because, by its 
nature or terms, changes 'might be made in it, 
are cases where the terms of the gift or trust 
sought to be incorporated cannot be ascertained 
by an inspection of the will and of a document 
referred to in actual existence at the time when 
such reference to it is made in the will. In other 
words, there is a violation of the third of the 
three conditions which are requisite for a valid 
incorporation by reference. 

Atwood v. Rhode Island Hospital Trust Com-
VOIY_l,Y, 275 Fed. 513, which is relied on by the 
appellants, is an illustration of this. In that 
case the will read: 

"I give the residue of my estate to said 
Trust Company to be disposed of to such 
persons and in such proportions as I may 
have instructed or shall hereafter instruct 
said Trust Company.'' 

It will be seen that in that case there was not a 
complete document referred to as being in ex-
istence which ,vas sought to be incorporated, 
but the testator attempted to incorporate instruc-
tions which he might make at some future time. 

27 

.In the Swetland case, a specific docun1ent was 
clearly identified and incorporated. 'rhere could 
be no uncertainty as to its terms and provisions 
either at the time of its incorporation or at the 
time of the testator's death. All of the requisites 
laid down by the authorities were complied with. 

We should feel inclined to ignore certain state-
ments of fact contained in the appellants' brief 
at pages 70-76, but for the fact that they are so 
filled with misstaternents and unfair innuendo. 

At page 70, he attacks the credibility of the 
witness Redfield, and charges that Redfield was 
en1ployed by the United Publishers Co., of which 
l\Iaurice J. Swetland was a large stockholder, in-
tending thereby to infer that Mr. Redfield -was 
son1ewhat under the don1ination of Maurice J. 
Swetland. Fron1 the record (p. 89) it appears 
that the United Publishers Co. was a corporation 
having a capital of $12,000,000, or 120,000 shares, 
of which lVIaurice J-. Swetland as trustee owned 
1,100 (p. 92). The absurdity of this innuendo 
becomes the more apparent ·when we learn from 
.Mr. Redfield's testin10ny (p. 92) that Mr. Red-
field was a neighbor of Mr. Swetland, a director 
and an officer of the United Publishers Co., which 
indicates very clearly that :Mr. Redfield is a man 
of standing and position in the community in 
which lVIr. S,,,etland lived, as well as in the great 
enterprise carried on by the United Publishers 
Co., and the petty criticism in appellants' brief 
is, therefore, entirely unwarranted. 

V1urthermore, at the end of paragraph 2, on 
pa:;e 70, appellant says-

'' Shortly after Redfield had testified for 
lVIaur~ce J. Swetland, he was also placed by 
lYiaunce J. Swetland and his associates at a 
$1,200 per year salary, for a small amount 
of clerical work which he had hitherto per-



28 

formed gratis in connection with another 
corporation controlled by them.'' 

'fhere is not now and never was a scintilla of 
evidence in the record to support this statement, 
and although made thus boldly, appellant lacked . 
the temerity to mention the corporation con-
trolled by Maurice J. Svvetland and his associ •-
ates, which voted to Mr. Redfield this so-called 
"$1,200 a year salary." 

His criticism of Montgomery and his infer-
ence and innuendo that Montgomery profited 
financially because of the testimony he gave in 
this case is likewise ridiculous and absurd, and 
it is with great restrain that we refrain from 
further analysis of it. vVe can only caution the 
court against taking any of the statements of 
fact without an examination of the record to see 
that it sustains them. 

The purpose of appellants' attacks on Mr. 
Redfield and Mr. Montgomery is to show, or at-
tempt to show, that the trust agreement, Ex-
hibit C. 4, which was produced by the com-
plainants was not properly identified as the 
document referred to by the testator in his will. 

This trust agreement, ( C. 4.), is the agreement 
of July 14, 1917, which is annexed to the com-
plaint as Exhibit B, and is printed at page 21 
of the case. 

The testimony in this case is perfectly clear 
if it is borne in mind that both Mr. Swetland 
and Mr. Corey were officers of the Class Journal 
Company and both occupied the offices of that 
company at 239 West 39th street, New York 
City (pp. 69 and 70). 

Mr. Montgomery says that the document was 
executed at the office of Horace M. Swetland, 
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239 West 39th street, and to the best of his 
recollection was kept in his private safe in that 
office (p. 69). Mr. Corey says that he :first saw 
it at his office, 239 West 39th street, New York 
(p. 70)-the same office as that of Mr. Swetland 
~nd the Class Journal Co.-and that it was kept 
111 Mr. Swetland 's safe with other private papers. 

This trust agreement was executed in dupli-
cate; there were two originals. One was re-
tained by the testator and placed in his safe 
in the office and the other given to the son 
Maurice J. (p. 85) together with the securitie~ 
referred to in it. It must have been the dupli-
cate original of Maurice J. Swetland which was 
h_anded to Mr. Redfield for safekeeping for a 
time and concerning which he testified. 

Criticism is made that testator did not sign 
the trust agreement. But the document is simply 
a. declaration of trust and therefore properly 
signed only by the trustee. Mr. Swetland per-
formed his part of the transaction when he 
transferred the securities to the trustee. 

This document was offered in evidence by the 
complainants (p. 71). It was also offered by 
the appellants (p. 86) "to show * * * the 
testator's use of certain words which appear 
in the will." vVhen it was being offered in evi-
dence for that purpose, there apparently was no 
doubt as to its authenticity. That such a docu-
ment existed at the time the will was executed 
appears frorn the reference in the will itself. 
This document has been produced by the execu-
tors fr01n the testator's private papers in his 
office safe. That the trustee mentioned in that 
document received the 1,100 shares of United 
Publishers Corporation stock referred to in it is 

' also unquestioned ( pp. 94, 95, 96 of the Case, and 

11 
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pp. 5 and 70 of appellants' brief). In the face 
of this testimony, there can hardly be any serious 
doubt as to the authenticity of the paper pro-
duced. 

II. 
SECOND, The extrinsic document may be re-

ferred to in order to define the persons to whom 
and the proportions in which the estate is to be 
distributed. 

This can be done even in New York State. The 
leading case is the Matter of Piff ard, 111 N. Y. 
136. In that case testator by his will gave to 
his daughter S. one-fifth of all his estate abso-
lutely. By a codicil he directed that S. should 
have power by her will, '' heretofore or here-
after'' executed, to dispose of the share devised 
and bequeathed to her, be paid over by his ex-
ecutors to the executors or trustees named in 
her will in case of her death during his lifetime, 
but in case she survived, then that such share 
should be paid over to her. S. died before the 
testator, leaving a will. It was held, that, while 
the testator gave a power of appointment, which 
as a power the donee could not execute during 
the donor's lifetime, yet the further language 
of the codicil showed the testator's intent to be, 
in case of the happening of the contingency 
specified, to devise and bequeath by force of his 
own will the daughter's one-fifth to such person 
or persons and in such shares and proportions 
as she had directed or should direct in the dis-
position of her own property; that the will of 
the daughter could be referred to to define and 
make certain the persons to whom the propor-
tions in which the one-fifth should pass; and 
that the executors of the will of P. were prop-
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erly required to pay over that share to the ex-
ecutors of the will of S. for the purposes of dis-
tribution. 

After her (S) death, leaving a last will, the 
testator, with full knowledge of the existing sit-
uation, made two other codicils, confirming his 
will and the provisions contained in it now in 
question. 

'' While, therefore, it may not be possible 
to sustain the power of appointment as such 
and so enable Sarah's devisees and legatees 
to take the one-fifth by force of her will 
it is possible to see in the will of the fathe~ 
a clear intent to prevent a lapse and avoid 
a partial intestacy by carrying over the one-
fifth which she did not take, through her 
executors, to those whom she should name 
as devisees and legatees of her property, 
and in the proportions by her directed. Her 
will, therefore, is referred to, not as trans-
ferring the property by an appointment, but 
to define and make certain the persons to 
whom and the proportions in which the 
one-fifth should pass by the father's will in 
case of the death of the daughter in his life-
time. What she would have done by her 
will but could not, that he did for her by his 
own will.'' 

In another important New York case, involv-
ing the question of inciorporation of extraneous 
documents by reference, viz., JJiatter of Fowl es, 
222 N. Y. 222-in construing the ''Second'' and 
"Fourth" paragraphs of the Fowles will (which 
does not involve the question of incorporation 
by reference), Judge Crane in his dissenting 
opinion said, at page 239-

""\Vhat did he mean then by saying that he 
desired to have them paid as if she survived 
him 1 He must have intended that these 
legacies should become part of her estate 
and should be paid to her personal repre-
sentatives. This is the only meaning that 
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paragraph can have. 'In the event,' he 
says, 'that my said wife and myself should 
die simultaneously or under such circum-
stances as to render it impossible or diffi-
cult to determine who predeceased the 
other, I hereby declare it to be my will that 
it shall be deemed that I shall have prede-
ceased my said wife, and that this my will 
and any and all its provisions shall be con-
strued on the assumption and basis that I 
shall have predeceased my said wife.' In 
considering these tvvo legacies it n1ust be 
assumed that the testator predeceased his 
wife and that she took the legacies. She 
being dead, the intention can only be given 
effect by paying the legacies to her estate or 
to her personal representatives. The ninth 
paragraph cannot be disregarded altogether 
and this meaning, we think, is quite appar-
ent. 

"In thus giving effect to the testator's in-
tention, no rule of law is violated, all rules 
of construction are observed, and the au-
thorities in similar cases followed. The tes-
tator could have stated that in case of death 
under the circumstances mentioned these 
legacies should be paid to his wife's repre-
sentatives. He has stated the same thing 
in a different way. It is because testators 
do not always express themselves as exactly 
and as precisely as others might have done 
that so much litigation arises over wills, 
and has forced the courts to say that the 
intention of the testator, when this can be 
gathered from the four corners of his will, 
must be carried out, if not contrary to some 
rule of law. When the testator says that it 
shall be deemed that he predeceased his 
wife, it is the same as saying that it shall 
be deemed that his wife outlived him and 

_ that, although she be actually dead, she 
shall receive the legacies. The words 'ex-
ecutor' or 'personal representative' must 
under these circumstances, stand for the 
wife who is actually dead. Such construc-
tion is in harmony with the ruling in many 
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cases. (Phillips v. Davies, 92 N. Y. 199; 
Matter of Piffard, 111 N. Y. 410; Matter of 
Vowers, 113 N. Y. Townshend 123 N. Y. 
458, 462.) '' ' 

That the majority of the Court of Appeals con-
curred in Judge Crane's construction of the 
''Second'' and ''Fourth'' paragraphs is evi-
denced by the prevailing opinion of Judge 
Cardozo, page 234, where he says, 

'' Questions also arise under the second 
and fourth articles. The gifts under these 
articles did not lapse, but passed to the per-
sonal representatives of the legatee. On 
that subject it is impossible to add anything 
to what has been written by Judge Crane." 

Because of such construction and because the 
gift was to J\,frs. Fowles' executor, the legacies 
under these two paragraphs of the will of Mr. 
Fowles were upheld and ultimately distributed 
in accord with Mrs. Fowles' will. 

It was around paragraph "Eighth" of l\1r. 
Fmvles' will that the war ,vas waged, and Judge 
Crane differentiates the issue at page 241 as 
follows: 

"Unlike the provisions mentioned above, 
(paragraphs '~econd' and 'Fourth'), this 
part of the eighth clause gives no direct 
legacy to Mrs. Fowles'' ( or her executor) 
'but merely a power of appointment.' '' 

This case, therefore, clearly holds that a gift 
to an executor is a complete testamentary dis-
position. If this is true as to an executor, it 
must be equally true if the gift is to a trustee, 
and if the gift will pass to the beneficiaries under 
the will, which the executor represents it must . ' , 

necessarily follow that the gift will pass to the 
beneficiaries under the trust. 

The case of Booth v. Baptist Chu,rch, 126 
N. Y. 215, is often cited as an authority for the 
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rule against incorporating un-attested instru-
ments in a will. In that case the question was 
raised as to whether certain legacies were gen-
eral or specific. One of the gifts in the will was 
a legacy of '' $10,000 in 100 shares, par value 
$100 a share, of the capital stock of some good 
railroad or coal company, guaranteed," or to 
be selected from my securities. Testator then 
said: '' among my papers will be found a memo-
randum of the various securities I have selected 
for the payment of the several legacies.'' Such 
a paper ,vas found preserved with the will. It 
was entitled in the testator's handwriting: "List 
of securities which I wish transferred to dif-
ferent institutions under my will of Feb 'y. '85. 
J ·ohn Guy Vassar.'' 

Judge Finch for the Court of Appeals says at 
page 247: 

'' It is unquestionably the law of this state 
that an unattested paper which is of a testa-
mentary nature cannot be taken as a part 
of the will even though referred to by that 
instrument.'' 

* * * * * * * 
"I am satisfied that this memorandum is 

testamentary in character. By the will no 
specific securities were given as is fully co1:-
ceded. The effect of the mem .orandum 1s 
more than an identification. If the legacy 
framed by the will had been specific and 
manifested a purpose to give some particu-
lar security or securities, and among these 
found in the assets there proved to be a 
larger number, so that doubt arose as to the 
specific securities intended to be given, an 
extrinsic memorandum referred to in the 
will to identify the thing given might be 
considered. But that is not the case here. 
The office of the paper, if it shall operate at 
all, is to give specifically what was not so 
given by the will ; to change its terms in a 
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material respect; to alter a bequest and 
modify the rights of the legatees. Such a 
paper, we think, cannot be received as a 
part of the will to affect and modify its 
terms, and change what was a general or 
possibly demonstrative legacy into a specific 
one.'' 

In the Swetland case, as in all other cases 
where a gift is made to a trustee or to an ex-
ecutor, it is evident that the instrument under 
which such trustee or executor holds, is not '' an 
instrument of testamentary nature,'' but may 
be offered in evidence to prove and to define 
and make certain the persons to whom and the 
proportion in which the legacy shall pass, as in 
the Piffard case, or '' to identify the thing given'' 
under the rule laid down in Booth v. Baptist 
Church. 

III. 
The words "with regard" appearing in item 

"third (B)" at page 19 of the case should be 
construed to read "without regard." 

The only other point argued by the appellants 
on the brief, relates to the power given to the 
trustees ·with reference to the investment of trust 
funds. The pertinent parts of the will may be 
found in item "Third (B)" at pages 18 and 19 
of the case. Upon reading these provisions, it 
becomes apparent that the testator intended to 
give his trustees power '' to invest and re-invest 
the properties which may come into their hands 
in such manner as they may deem most advisable 
and without regard to the question whether such 
investments or re-investments so made by them 
are of a character authorized by law to fiduci-
aries.'' The use of the word ''with'' instead of 
''without'' ·was undoubtedly a clerical error. 
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There are a number of instances in this will 
where words have obviously been misused and 
this is one of them. 

The power of the court to correct obvious 
mistakes by changing a word in order to main-
tain the general intent of the testator is well 
settled. 

The testator's intention is the "governing 
principle," the "law of the instrument," the 
'' pole star'' or the '' sovereign guide'' in the 
construction of a testamentary instrument. 

Jarman on VVills, Sixth Edition, Vol. 2, 
page 659. 

Schouler on Wills, Section 466. 

"111 olding Language by Rejectfrig, Supply-
ing Transposing, or Substitu.ting Words. 
Where the testator's intention is manifest 
from the context of the will and surrounding 
circumstances, but is endangered and ob-
scured by inapt and inaccurate modes of ex-
pression, the language will be subordinated 
to the intention, and in order to effectuate 
such intention, as far as possible, the court 
may depart from the strict words and read 
a word or phrase in a sense different from 
that which is ordinarily attributed to it, and 
for such purpose may mold or change the 
language of the will, such as by rejecting 
superfluous, abrupt, or repugnant words or 
phrases, or restricting them in their applica-
tion; by supplying omitted words or phrases; 
by transposing words, expressions or sen-
tences; or by substituting one word or phrase 
for another. This rule, however, applies only 
where it is necessary in order to effectuate 
the testator's intention, which is clearly ap-
parent, but which has been defectively ex-
pressed in the will, and where the language 
of the will is plain.'' 

40 Cyc. 1399, etc. 

37 

"XX. The words which it is obvious are 
mis-written (as dying with issue for dying 
without issue) may be corrected." 

Jarman 's 24 Rules of Construction. 
Jarman on Wills-Vol. 2-Pages 840-843. 

Some illustrations of the above rule are as 
follows: 

''return'' was construed as ''remain'' 
''reviving'' as ''surviving'' 
"living at my death" as "her death" 
" ·without having issue" construed as 

"without leaving issue" 
"die with children" construed as "with-

out children'' 
''oldest'' construed as ''youngest'' 
"may leave" construed as ''may have" 
"majority" construed as "minority" 
"during majority" construed as "attain-

ment of majority" 
''and'' construed as ''or'' 
''my'' construed as ''their'' 
''received'' as ''receivable'' 
''payable'' as ''paid'' 
"when'' as "if" 
"all" as "any" 
"her" as "their" 
''leaving-no children'' construed as 

"having or having had" 
''survivor'' as ''other'' 
"death under age of twenty-one or die 

·with out issue"-'' or'' construed as ''and'' 

Underhill on the Law of Wills-Vol. 1-Chap. 
17-Page 493-Sections 361-362-363. 

''and'' construed as ''or'' 
''grandchildren'' construed as '' grand-

child'' 
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The leading case in this state is Brown v. 
1llugway, 15 N. J. L. 330, where the court 
changed the word "or" to "and." 

The fact that the will was not drawn by a 
lawyer but by the testator himself, may also be 
considered. Hewitt v. Green, 77 N. J. Eq. 345. 

By the general provisions of the portion of the 
Swetland will now under consideration, the trus-
tees are vested with absolute discretion as to in-
vestments, and it is evident that 'the testator in-
tended that they should not be limited by the 
statute or laws to investments permitted thereby 
to fiduciaries. 

The words "with regard" are entirely incon-
sistent with the whole provision, particularly that 
part preceding the words "with regard"-see 
Bill of Complaint-page 19-line 17-

, 'I also expressly authorize and empower 
the trustee of the trusts hereby created in 
their absolute discretion to invest and re -
invest the properties which may come into 
their hands in such manner as they may 
deem most advisable.'' 

Certainly, the testator having thus expressed his 
intention did not intend by the use of the words 
"with regard" to nullify that provision, but 
also all other provisions made in his will giving 
power and discretion to his trustees in the mat-
ter of investments. Had he intended that the 
trustees should invest only in such investments 
as are permitted by law to fiduciaries, he would 
have omitted specifying these broad powers al-
together. These are clearly mis-written words, 
which should be corrected, and an authority 
therefor is found in Jarman on Rules-

" XX. ( above quoted, which reads) The 
words which it is obvious are mis-written 
( as dying with issue for dying without is-
sue) may be corrected.'' 
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The paragraph of the will now before the 
court closes with the following words: '' and I 
direct that no liability shall attach to said trus-
tees by reason of any investments or re-invest-
ments so made by them." This is apt language 
to adopt if the trustees are permitted to invest 
'' without regard'' to the requirements for trust 
funds; but if they must invest '' with regard'' to 
such requirements there would be no liability 
and the quoted words are obviously and awk-
wardly redundant. 

Respectfully submitted, 

BORDEN D. WHITING, 
IRA C. MOORE, JR., 
GEORGE W. ELKINS, 

(Of the New York Bar) 
Of Counsel with Maurice J. Swetland, 

Ernest M. Corey, Frederic C. Stevens 
and Maurice J. Kane, Executors of 
and Trustees under the last will and 
testament of Horace M. Swetland, de-
ceased, Complainants-Respondents. 
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BRIEF ON BEHALF OF DEFENDANTS-
RESPONDENTS. 

Horace M. Swetland, of l\i[ontclair, New Jersey, 
died June 15, 1924, leaving a substantial estate 
(pp. 1, 63) disposed of by a will prepared by him-
self without the advice or assistance of a lawyer 
(pp . . 75-77) and executed January 12th, 1922 (p. 
1). It was probated June 30th, 1924, and the 
executors and trustees named therein duly quali-
fied shortly thereafter ( pp. 1, 2). 

The testator left him surviving a widow, Clara 
A. Swetland, of advanced years and in feeble 
health (p. 11), a half-sister, Hattie Swetland, (p. 
11), three married daughters, Ruth Kane, Velma 
Stevens and Dorothy Johnson (p. 60), each of 
whom, in turn, had living children, and a married 
son, Maurice J. Swetland (p. 60), who also had 
living children. 

Following the probate of the Will, sharp differ-
ences arose with respect to its construction, pre-
cipitated by the daughter, Dorothy tTohnson and 
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her husband, who is the guardian ad litem for 
their two children. All of the other beneficiaries 
under the Will were in complete accord with the 
executors and trustees (pp. 53-59). 

The situation made necessary the institution of 
an action by the executors and trustees seeking 
a judicial construdion of the Testament, which 
was instituted September 2, 1925 (p. 39). After 
rather a protracted trial, decree was entered Oc-
tober 16, 1926, by Vice-Chancellor Berry, by 
which the contention of the plaintiffs and defend-
ants-respondents were substantially sustained 
(pp. 135-156). From that decree, the defendants 
Johnson alone appealed (pp. 157-161) April 21, 
1927. Subsequent to the filing of the petition on 
appeal, a stipulation, executed on behalf of all 
parties, limited the printed testimony to that ap-
plicable to the points to be argued by the appel-
lants which they had reduced to two points only. 
Of those they stress but one-the question of the 
validity of the gift to the Swetland Trust. 

Before discussing the Will itself, it would seem 
advisable t o consider, though briefly, the situation 
affecting all parties existing at the time of its 
execution and shortly prior thereto. 

The testator was a man of mature years, 
scholarly training, substantial wealth ana the 
head of a great business enterprise (pp. 61-63, 
89-91). 

On July 14, 1917, he established a trust fund 
of substantial proportions for the benefit of the 
'wife and children of his only son, Maurice ,J. 
Swetland, and of which he appointed that son 
trustee (Exhibit B, pp. 21-24). That trustee, by 
writing, on the same day designated successor 
trustees pursuant to the right thereto reserved in 
the formal instrument (p. 24). 
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At the time of creation, the founder limited the 
fund to 1150 shares of Class B stock of the United 
Publishers Corporation (his principal organiza-
tion) (p. 22), which the trustee delivered, with 
his copy of the trust agreement, to H. J. Redfield, 
Secretary of the United Publishers Corporation, 
early in 1918, just prior to his departure for 
France in the war service (pp. 92-93). 

Thereafter, on July 18th, 1918, the founder of 
that trust, the testator, increased the fund by add-
ing to it an additional 250 shares, which he de-
livered to Mr. Redfield with instructions to place 
them with the other stock then in his custody. 
This was while the son was abroad (p. 94). 

Still later, at the end of August, 1919, the 
founder again increased this trust fund by add-
ing to it a demand note of the Swetland Realty 
Company for $10,000.00 made out to the order 
of the trustee, delivered to him, and by him in 
turn to Mr. Redfield immediately thereafter (p. 
94, fol. 30). 

At the end of July, 1920, the founder again in-
creased this trust fund by adding to it 700 shares 
of the capital stock of the Swetland Realty Com-
pany, issued in the name of and delivered to the 
trustee, Maurice ,J. Swetland, and in turn deliv-
ered by him to Mr. Redfield for safekeeping, who 
placed it with the other stock and trust agreement 
(p. 94, fol. 10). 

During the founder's lifetime, he yet again in-
creased this fund, viz., January 3, 1922, by adding 
to it 1998 shares of the common capital stock of 
Publishers Securities Company, represented by 
one certificate issued in the name of the trustee, 
which was likewise delivered by the trustee to Mr. 
Redfield for safekeeping (p. 93). 

On this last occasion, the founder decided to 
forego all power of revocation with respect to 
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the trust fund (which up to that date he had re-
served to himself), to accomplish which an agree-
ment supplemental to Exhibit B of July, 1917, 
was executed by the found er and the trustee (Ex-
hibit C, pp. 25-30, 86, 87). By thi s instrument , 
the founder assigned to the trustee all of his right 
to and interest in not only the 1998 shares that 
day added to the fund but spe cifically all the se-
curities contributed by him to the fund since . it s 
inception (pp . 25, 26). 

To obviate the necessity of executing any fur-
ther document in the event of further addition s 
io the fund, and to bind the trustee to placing such 
securities under the limitations of this trust , it 
was specifically provided this time : 

"(b) It is expressly agreed by and between 
the parties hereto that any and all additions 

., to the trust estate shall be received by the 
said trustee for the purposes and uses and 
subject to all the terms and conditions of the 
trust hereby created, without the execution of 
any further or additional instrument of agree-
ment" (p. 26, fol. 30). 

Nine days later, January 12, 1922, the founder 
of this trust executed his Will, here under con-
sideration, and therein again increased this trus t 
fund by adding thereto a one-fourth part of hi s 
residuary estate, and it is due to the manner in 
which he phrased this bequest that we have thi s 
controversy continued. 

This bequest appears in its entirety in the third 
paragraph of the Will, reading as follows: 

"3. Upon the death of my . wife, Clara A . 
Swetland, if she shall have survived me, I 
direct my Trustees, subject to the provisions 
herein contained for the benefit of my half 
sister, Hattie Swetland, to distribute the re-
mainder of the principal of the trust herein 
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created, and upon the death of said Hattie 
Swetland, if she shall have survived me to 
distribute the principal of the trust held' for 
her benefit, by dividing the principal of said 
trust or trusts, as the case may be, equally 
among my daughters, Mrs. Velma I. Stevens, 
Mrs. Ruth D. Kane, and Dorothy A. J ohnson, 
and my son, :Maurice J. Swetland, as Trust ee 
or hi~ succ_essor Trustee. The bequest t~ 
Maurice J. Swetland, Trust ee, is made under 
the Trust Agreement hereto£ ore mentioned 
and created by me under date of July 14, 
1917, for the purposes herein provided. 

'' In the event that any of my said dau gh-
ters shall predecease me or my wife Clara 
A. Swetland, leaving lawful issue her ~nd me 
surviving, then and in that event such issue 
shall t!Llrn per stirpes and not per capita, the 
share its parent would have taken under this 
w~ll had such parent survived me and my 
wife, Clara A. Swetland; in the event that 
any of my said daughters shall have prede -
ceased me or my wife, Clara A. Swetland 
leaving no lawful issue her or me sur viving: 
the share such child of mine would have re-
ceived under the provisions hereof shall be 
equally distributed among my surviving 
daughters or their issue, as herein provided 
and Maurice J. -Swetland, as Trustee, or hi~ 
successor Trustee, under the Trust Agree -
ment heretofore mentioned and creat ed by 
me under date of July 14, 1917, for the pur-
poses herein provided" ( pp. 17 -18). 

It is contended on behalf of the appellants that 
this bequest to the Swetland Trust is void, and as 
to one-fourth of the residuary estate the testator 
died intes tat e because the tr ust agree ment re-
ferred to in the will was not executed with like 
formality as a wjll. 

On pages 2 to 7 of the appellant's brief appear 
statements of alleged fact which are admittedly 
outside of this record and made in an attempt 
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to morally justify this daughter in the mainte-
nance of this controversy. Rarely have we seen 
so flagrant an abuse of the rules. Falsity in one 
instance is so patently shown by the printed rec-
ord here, this court may thereby judge the re-
mainder. 

At the bottom of page 4 and the top of page 5 
of the appellant's brief, appears the following 
statement: 

"Horace M. Swetland was a publisher and 
a :financier, a man of large wealth, and the 
property disposed of by the will ( claimed to 
be over a million dollars) was less than one-
third of his entire fortune. The testator had 
previously distributed equally among his four 
children the stock of a Securities Company, 
valued at about one million dollars. He had 
also given each of his children homes and 
other property of substantial value. Further-
more, he had given to his son, Maurice J. 
Swetland, in the form of a trust, the valu-
able securities listed in Exhibit C. So that 
in the event that this son's share of the estate 
left in the will should become intestate, the 
son himself would not be one cent behind his 
sisters in the :final distribution of his father's 
estate.'' 

The stock of the securities company is, of course, 
that of the United Publishers Securities Com-
pany referred to at pages 65-68 of the record, the 
capital stock of which was distributed prior to th8 
testator's death, one-fourth to each daughter and 
one-fourth to the Swetland Trust--not to the son 
individually. In spite of the attempt to take ad-
vantage of our assent to the omission of the major 
portion of the testimony taken during the trial, 
sufficient remains to clearly demonstrate this fact, 
and that the exact number of shares added to this 
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trust was 1998 ( see p. 68, fol. 10; p. 26, fol. 20; 
p. 93, f ols. 20-30). 

Nor did the testator give a house to his son. 
He permitted him to occupy for a time a home 
located on the homestead adjacent to the dwelling 
occupied by the testator and his wife, but that 
house and the ground it stands on is a part of 
the realty left to the widow for life by the second 
paragraph of the :will (p. 16, fol. 30), and dis-
cussed by the Vice-Chancellor in his opinion at 
pages 122-123, subdivisions 8 and 9. It is covered 
by the provisions of the decree (p. 148, fol. 30; 
p. 149, fols. 10-20; pp. 152, 153, subds. 7 and 8). 

To the son was not given one dollar in property 
or securities either prior to the testator's decease 
or in his will. Everything referred to by these 
appellants on page 5 of their brief as having been 
given to this son was delivered to the son as trus-
tee and for the benefit only of his wife and chil-
dren (pp. 21-23; p. 26, fol. 30). The son was not 
entitled to a dollar of the income, let alone the 
principal, and only in one contingency could the 
son have any part of the principal, viz., as pro-
vided in the amended trust agreement, Exhibit C, 
if he should be still living at the time his youngest 
child attained the age of thirty years, he would 
be entitled to receive the 1998 shares of Pub-
lishers Securities common stock (p. 28, fol. 10). 

To reduce expense by omitting some two-thirds 
of the record irrelevant to the points to be argued 
appealed t'_o opposing counsel, but behjnd this 
worthy purpose stalke _d the sinister intent, un-
revealed until after the record is printed and their 
brief is served. Fortunately, there is to be found 
sufficient proof left in the record to utterly dis-
credit this attempt to whitewash the appellants. 
The opinion of the Vice-Chancellor could not be 
deleted, and its perusal will sufficiently indicate to 
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this court the real purpose of this dissenting 
daughter, abetted by her lawyer husband, and the 
extent to which they have attempted to capitalize 
their nuisance value. 

It was all clear to the Vice-Chancellor and his 
determination not only confirmed the clear inten-
tion of the testator but was sound in law. 

POINTS. 

I. 
The gift to the trust fund ref erred to in the 

third paragraph of Mr. Swetland' s will is 
valid. 

A. 

To sustain this provision of the will, it is wholly 
unnecessary to enter upon an abstruse discussion 
of the doctrine of incorporation by reference or 
to theorize about testamentary disposition through 
the instrumentality of a document executed ·with-
out due regard to the provisions of the Statute 
of Wills. The situation is aptly presented in the 
opinion of the Vice-Chancellor , wherein he dis-
cusses this paragraph of the will and from which 
we quote: 

"By it the testator merely added additional 
property to a trust fund established by him 
years before the execution of his will under 
a valid active trust, and to which he had from 
time to time during his lifetime added securi-
ties. The trust to which this bequest is 
added is not theoretical, nebulous, intangible 
or incapable of identification, but exists in 
fact, and the trustee legatee is as distinct and 
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definite an entity as would have been an indi-
vidual or corporation legatee'' (p. 130, fol. 
30). 

If in this third paragraph of his will the testa-
tor had divided his residuary estate between his 
three daughters and the Montclair :Hospital or 
the Seaman's Fund for Savings, or any other 
recognized established fund or trust, there is small 
likelihood that even these appellants ,vould have 
had the temer ity to question the valjdity of the 
disposition. Had this testator taken the precau-
tion to secure legal guidance in the framing of 
this will, the fund to which he was making his final 
contribution would probably have been so defi-
nitely identified as to have avoided legal contro-
versy. 

The question here before the court is, did the 
language used by the testator, by which he named 
the trustee holding the fund instead of the fund 
itself, and the document by which it was primarily 
established instead of including not only it but its 
amending agreement, so befog and render uncer-
tain the real intent and purpose of the testator 
and the )dentity of his beneficiary as to defeat 
his exp1\_essed desire and deprive from the bene-
fit of hiS'--.protection those infant grandchildren 
for whose welfare he had been for years so par-
ticularly solicitous~ . 

In spite of the voluminous brief and impressive 
array of alleged judicial precedent presented by 
these appellants, we are still of opinion that the 
learned Vice-Chancellor was wholly correct and 
that the answer to this question must be a nega-
tive. 

Taking all the surrounding circumstances into 
consideration, it is quite apparent that the testa-
tor had in mind the fund which he had established 
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and that these clauses of the third paragraph of 
his will must be construed as though they read 1 

'' to the Swetland Trust, established by me .July 
14th, 1917". 

Who the ultimate beneficiaries of that trust or 
fund might be is not mat erial to this inquiry. 
The immediate object of the testator's benef ac-
tion being identified and capable of taking, the 
validity of the bequest must, we think, be affirmed. 

Upon this point, a celebrated New York case, 
which was based, in part upon a leading case in 
New Jersey, is so clearly applicable, we take the 
liberty to quote at length from the principal opin-
ion written by Mr. Justice Cardozo. The general 
recognition by Bench and Bar alike of that dis-
tinguished jurist, whether resident in New York 
or not, gives added weight to his conclusions. 
We refer to the JJ1atter of Fowles, 222 N. Y., 222, 
whereby the opinion of the Appellate Division 
(176 App. Div., 637) was reversed and the deci-
sion of the lower court ( 95 Misc., 48) was affirmed. 

Mr. and Mrs. Fowles lost their lives in the 
Lusitania disaster. Prior to sailing, they executed 
their wills, and the ninth article of Mr. Fowles' 
will provided : 

"In the event that my said wife and my-
self should die simultaneously or under such 
circumstances as to render it impossible or 
difficult to determine who predeceased the 
other, I hereby declare it to be my Will that 
it shall be deemed that I shall have prede-
ceased my said wife, and that this my Will 
and any and all its provisions shall be con-
strued on the assumption and basis that I 
shall have predeceased my said wife.'' 

By the preceding article, he gave a part of his 
residuary estate to a trustee to be held for the 
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benefit of his ,vife for life and, at the same time, 
authorized her to dispose of that share by her will. 
By her will, she gave her residuary estate to a 
trustee to be held for the uses of her sister for 
life with remainder over. The Court of Appeals 
of New York held flatl}'." that, while it was impos-
sible to determine who were the beneficiaries of 
the bequest without consulting the wife's will, 
the gift under the husband's will was to the wife's 
executor, which was a complete testamentary dis-
position and in spite of the fact that New York 
courts have in several cases criticized the doctrine 
of incorporation by reference. In arriving at his 
conclusion, 1\fr. Justice Cardozo said: 

"Half of the corpus ( 22½ per cent. of the 
entire residue) was to be paid by the trustees 
'pursuant to the provisions of such last will 
and testament as my said wife may leave · 
(hereby conferring upon my said wife the 
power to dispose of the said one-half by last 
will and testament duly executed by her).' 
* * * These provisions are not obscure, 
and their validity is not doubtful. The con-
troversy grows out of the ninth article which 
reads as follows: (hereinabove quoted) ,){, * ,K, 

The wife left a will made at the same time as 
the (husband's. She recites the power of ap-
pointment, and undertakes to execute it. She 
gives her residuary estate (including the 
property affected by the power) to trustees 
for the use ·of a sister during life with re-
mainder over. Whether this gift in its ap-
plication to the husband's estate is made valid 
and effective by the ninth article of his will 
is the chief question to be determined. 

'' Of his intention, there can be no doubt. 
In that, we all agree. * "'' * He told the 
courts what he wished then1 to do if all other 
tests of truth should fail. They were to dis-
tribute his estate as they would if his wife 
were the survivor. We cannot know whether 
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she was in truth the survivor or not; there 
is no break in the silence and obscurity of 
those last hours. The very situation which 
was foreseen has thus arisen. If intention is 
the key to the problem, the solution is not 
doubtful. We are now asked to hold that 
under the law of the state of New York, a 
testator may not lawfully declare that a power 
executed by one who dies under such condi-
tions shall be valid to the same extent as if 
there were evidence of survivorship. 

"Two rules of law are supposed to stand 
in the way. One is the rule that a power cre-
ated by will lapses if the donee dies before 
the will takes effect. The other is the rule 
that wills must be executed in compliance with 
statutory formalities, and are not to be en-
larged or diminished by reference to extrinsic 
documents which may not be authentic. A 
testator is not permitted at his pleasure to 
violate these rules. He does violate them, it 
is said, by indirection, if he may dispense with 
evidence of survivorship and still sustain the 
gift which purports to execute the power. If 
the wife had survived a single second, the 
gift would certainly be valid. That would be 
so though she had signed the will while her 
husband was yet alive and before the power 
took effect (Stone v. Forbes, 189 Mass. 163, 
168; Airey v. Bower, 12 A. C. 263; Hirsch v. 
Bucki, 162 App. Div. 659, 665). It is possible 
that she did survive, but it is also possible 
that she did not. The latter possibility, it is 
said, renders the gift void. We do not think 
it does. 

"It is true that a power created by will 
lapses if the donee of the power dies before 
the maker of the will ( Curley v. Lynch, 206 
Mass. 289; Sugden on Powers ( 8th Ed.), 460; 
Farwell on Powers (2d Ed.), p. 226). That is 
because a will has no effect till the death of 
the testator. Whatever power it creates, 
comes into being at that time. But to say 
this, does not answer the question before us. 
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The question is not whether this power of 
appointment lapsed. The question is whether 
the testator has avoided the consequences of 
a lapse. :More concretely, it is whether the 
law permits him to provide that if the donee 's 
survivorship is incapable of proof, he will 
give his estate none the less to whomever she 
has named. That is what this testator said, 
not in words, but in effect. His will in this 
respect has a parallel in the one construed in 
Matter of Greenwood (1912, 1 Ch. Div. 392). 
There gifts were made to relatives, with the 
provision that if the legatees died leaving 
.i,ssue, the benefits of the gifts should not 
lapse, 'but should take effect as if his or 
her death had happened immediately after 
mine.' These words were held equivalent to 
a gift to the personal representatives of the 
legatees named. So here, there is by impli-
cation a gift to the legatees named by the 
wife, and a ratification of any execution of 
the power, however premature. The intent 
to avert the consequences of a lapse is clear. 
The only question is whether the intent is one 
to which the law will give effect. One obsta-
cle, and one only, can be thought of. That is 
the rule against the incorporation of extrinsic 
documents, testamentary in character but not 
themEelves authenticated in accordance with 
the tatute. It is said that this rule is violated 
when testator, to keep a power alive, ratifies 
its execution, adopts the will which executes 
it as his own, and thus in effect averts a lapse. 
We do not share that view. 

'' Everything that this testator did is justi-
fied by our decision in Matter of Piff ard ( 111 
N. Y. 410, 414, 415). The distinction between 
that case and this is purely verbal. There is 
none in substance. * * * There was a like 
decision upon like facts in Condit v. De I-I.art 
(62 N. J. L. 78). The argument is made that 
the express direction to transfer the share 
to the daughter's executors or trustees diR-
tinguishes the Piff ard ?ase from the one at 
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bar. But in another form of words, this tes-
tator gave the same direction. He directed 
his executors to turn over his estate to the 
persons named by his wife. There is · no dis-
tinction between a direction to pay the trits-
tees named in another will, and a direction 
to pay the legatees named in a will. The 
daughter's trustees in the Piffard case were 
not to take as individuals. They had no bene-
ficial interest. They were to take as trustees. 
Only by reference to the will which appointed 
them could the nature of the trust and the 
names and interests of the beneficiaries be 
learned. If there was a violation of the rule 
against incorporation here, there was equally 
a violation there. 

"Piffard's case cannot be distinguished. It 
ought not to be overruled. Only the clearest 
error would warrant us in baffling the just 
hopes and purposes of this testator by d·is-
regarding a decisive precedent. (Italics ours.) 
* * * The rule against incorporation has 
not been set aside. It has been kept within 
bounds which were believed to be wise and 
just. The rule is sometimes spoken of as if 
its content had been defined by statute, as if 
the prohibition were direct and express, and 
not inferential and implied. But the truth 
is that it is the product of judicial construc-
tion. Its form and limits are malleable and 
uncertain. We must shape them in the light 
of its origin and purpose. All that the statute 
says is that a will must be signed, published 
and attested in a certain way. * '" * It 
is a question of degree (Langdon v. Astor's 
Executors, 16 N. Y. 9, 26, 31; Robert v. Corn-
ing, 89 N. Y. 225, 242.) Sometimes the dis-
tinction is said to be between documents which 
express the gift and documents which iden-
tify it (Hathaway v. Smith, 79 Conn. 519,521; 
Booth v. Baptist Church of Christ, 126 N. Y. 
215, 24 7). But the two classes of cases run 
into each other by almost imperceptible 
gradations (Langdon v. Astor's Execidors, 
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sitpra). One may ratify assumptions of power, 
extinguish debts, wipe out wrongs, confirm 
rights, by the directions of one's will (Bizzey 
v. Flight, L. R. 3 Ch. Div. 269; 1 Jarman on 
vVills, 99). In these and other cases, the ex-
pressions of the gift and the description of 
its subject-matter must often coalesce. No 
general formula can tell us in advance where 
the line of division is to be drawn. 

"It is plain, therefore, that we are not to 
press the rule against incorporation to 'a 
drily logical extreme' (Noble State Bank v. 
Haskell, 219 U. S. 104, 110). We must look 
in each case to the substance. We must con-
sider the reason of the rule, and the evils 
which it aims to remedy. But as soon as we 
apply that test, the problem solves itself. 
There is here no opportunity for fraud or 
mistake. There is no chance of foisting upon 
this testator a document which fails to de-
clare his purpose. He has not limited his 
wife to any particular will. Once identify the 
document as her will; it then becomes his own. 
He authorizes her to act, and confirms her 
action (Condit v. De Hart, supra, at p. 81). 
For the purpose of the rule against incorpo-
ration, the substance of the situation is thus 
the same as it always is when a will creates a 
power. The substance is that a power which 
would otherwise have lapsed, has been kept 
alive\Ju: the declaration that its execution, 
however premature, is ratified and approved. 
But the execution of a power does not violate 
the rule against incorporation. It can make 
no difference for that purpose whether the 
execution is authorized in advance or made 
valid by relation. There is no greater impair-
ment in the one case than in the other of the 
principle of the integrity and completeness of 
testamentary expression. The source of title 
may be in one case the appointment, and in 
the other the confirmatory will. But if we 
go beneath the form and reach realities, the 
truth is that under the sanction of the will, 
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a power has been executed. That is the prin-
ciple which underlies the ruling in Matter of 
Piffard and Condit v. De Hart. We reaffirm 
it now. To hold that the purpose of this tes-
tator has been adequately or inadequately de-
clared according to the accident of time at 
which death came to him or his wife in the 
depths of the ocean, is to follow the rule 
against incorporation with blind and literal 
adherence, forgetful of its origin, its purpose, 
and its true and deep significance. 

''We have spoken thus far of the gift of 
the residuary estate under the eighth article 
of the will. Questions also arise under the 
second and fourth articles. The gifts under 
these articles did not lapse, but passed to th e 
personal representatives of the legatee. On 
that subject it is impossible to add anything 
to what has been written by Judge Crane." 

We now quote from the dissenting opinion by 
Mr. Justice Crane in the same case: 

'' 'Ninth.-In the event that my said wife 
and myself should die simultaneously or 
under such circumstances as to render it im-
possible or difficult to determine who prede-
ceased the other, I hereby declare it to be my 
Will that it shall be deemed that I shall have 
predeceased my said wife, and that this my 
Will and any and all its provisions shall be 
construed on the assumption and basis that 
I shall have predeceased my said wife.' * * * 
rrhe entire will of Mr. Fowles must be read 
in order to gather his intention, and no part 
is to be disregarded because it may be illegal. 
(Tilden v. Green, 130 N. Y. 29, 55.) The first 
essential is to determine from everything the 
testator said in the will what he meant should 
be done with his property, and then, secondly , 
to ascertain whether his meaning and intent 
can be given legal effect. A man can do as he 
pleases with his own unless he runs counter 
to some rule of law or public policy. * * * 
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What did he mean then by saying that he de-
sired to have them paid as if she survived 
him 1 He must have intended that these lega-
cies should become part of her estate and 
should be paid to her personal representa-
tives. This is the only meaning that para-
graph can have. 'In the event,' he says, 
'that my said wife and myself should die 
simultaneously or under such circumstances 
as to render it impossible or difficult to deter-
mine who predeceased the other, I hereby de-
clare it to be my Will that it shall be deemed 
that I shall have predeceased my said wife, 
and that this my Will and any and all its 
provisions shall be construed on the assump-
tion and basis that I shall have predeceased 
my said wife.' In considering these two lega-
cies it must be assumed that the testator pre -
deceased his wife and that she took the lega-
cies. She being dead, the intention can only 
be given effect by paying the legacies to her 
estate or to her personal representatives. 
The ninth paragraph cannot be disregarded 
altogether and this meaning, we think, is quite 
apparent. 

'' In thus giving effect to the testator's in-
tention, no rule of law is violated, all rules of 
construction are observed, and the authorities 
in similar cases followed. The testator could 
have stated that in case of death under the 
circu'niii_ances mentioned these legacies should 
be paid to his wife's representatives. He has 
stated the same thing in a different way. It 
is because testators do not always express 
themselves as eX'actly and as precisely as 
others might have done that so much litiga-
tion arises over wills, and has forced the 
courts to say that the intention of the testa-
tor, when this can be gathered from the four 
corners of his will, must be carried out, jf not 
contrary to some rule of law. When the tes-
tator says that it shall be deemed that he pre-
deceased his wife, it is the same as saying 
that it shall be deemed that his wife outlived 
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him and that, although she be actually dead , 
she shall receive th e legacies. The word s 
'executor' or 'personal representative' must 1 

under these circumstances, stand for the wife 
who is actually dead. Such construction is in 
harmony with the ruling in many cases. 
(Phillips v. Dav ies, 92 N. Y. 199; 1Vlatter of 
Piffard, 111 N. Y. 410; Matter of Vowers, 
113 N. Y. 569; Woodward v. Jarnes, 115 N. Y. 
346; Mast erson v. Townsh end, 123 N. Y. 4581 

462.)" 

Not only did this decision sustain the bequest 
by Fowles as a gift to executors, but it unques-
tionably extended and liberalized the rule of in-
corporation by reference as theretofore applied 
in the State of New York and, as thus enunciated 1 

stood the law of New York at the time Mr. Swet-
land executed the will here under consideration. 

It must be borne in mind, too, that this will 
was executed in New York, where the testator had 
his principal business office, and by its terms dis-
posed of his New York real estate, which formed 
a very substantial part of his entire estate. 

The Fowles decision sustained the gift to an 
executor of another estate, despite the fact that 
the ultimate beneficiaries could only be determined 
by reference to an instrument neither made nor 
executed by the testator, and over which he had 
no control. 

In the case at bar, we have under consideration 
a gift to a trustee but, as Judge Cardozo said , 
there can be no distinction between a direction to 
pay a trustee named in another will and a direc-
tion to pay the legatees named in a will. 

In the instan t case, the facts are even more 
appealing, because the fund was created by the 
testator long years before the instrument under 
consideration was executed by him, its amend-

19 

ment was executed by the testator himself, and in 
adding to this fund by his will, he was merelv 
carrying out a policy adhered to over a period o.,f 
several years preceding. 

The first precedent cited by Mr. Justice Cardozo 
was JJ!l atter of Greenwood, 1 Ch. Div. 392 (1912), 
and the rule of construction there announced by 
that eminent English court has found favor in 
many of the courts of this country since, and 
notably New York, New Jersey and Massachu-
setts. In the Greenwood case, the language of the 
testator was not nearly so definite as either that 
used by Mr. Fowles or Mr. Swetland. Bequests 
were made to various relatives, with a general 
provision following that if any of the legatees 
died prior to the testator's death, but leaving is-
sue, the benefits of the gifts by the testator should 
not thereby lapse, "but should take effect as if his 
or her death had happened immediately after 
mine". The learned Chancellor construed these . 
words as equivalent to and thereby constitutino · 

• b 
gifts to the personal representatives of the lega-
tees named in the will, and as such sustained them. 

The next and controlling case cited bv the 
learned New York jurist is Matter of P{ffard, 
111 N. Y. 410. In that case, the testator, by his 
will, left on -fifth of his estate to a daughter, 
Sarah. By a subsequent codicil, he directed that: 

"my said daughters, Sarah Eyre Piffard and 
Ann Matilda Piffard, named in my said will, 
shall have power, by their several wills here-
tofore or hereafter duly made and executed 
to dispose of, devise and bequeath the shar~ 
of my estate devised and bequeathed to them 
severally in and by my said will; and to that 
end I direct that such share or shares shall 
be paid over by my said executors to the exe0-
utors or trustees named in and bv the sev-
eral wills of my said daughters in case of the 
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death of them, or either of them, in my life-
time, instead of to my said daughter or daugh-
ters; but if my said daughters shall survive 
me, then such shares shall be paid to them 
severally, as now provided in and by my said 
will.'' 

Mr. Justice Finch, writing for the court, after 
quoting the above provision, said: 

'' It seems to me impossible to misunderstand 
the purpose of this provision. 

"It was clearly intended to reach and cover 
a contingency which has actually occurred 1 

and to prevent a lapse of the legacies by the 
death of a daughter in the testator's life-
time. * * * And this view is very greatly 
strengthened by the fact that after her death 
leaving a last will, the testator, with full 
knowledge of the existing situation, made two 
other codicils, confirming his will and the pro-
visions contained in it now in question. 

"While, therefore, it may not be possible 
to sustain the power of appointment as such, 
and so enable . Sarah's devisees and legatees 
to take the one-fifth by force of her will, it is 
possible to see in the will of the father a clear 
intent to prevent a lapse and avoid a partial 
intestacy by carrying over the one-fifth which 
she did not take, through her executors, to 
those whom she should name as devisees and 
legatees of her property, and in the propor-
tions by her directed. Her will, therefore, 
is referred to, not as transferring the prop-
erty by an appointment, but to define and 
make certain the persons to whom and the 
proportions in which the one-fifth should pass 
by the father's will in case of the death of 
the daughter in his lifetime.'' 

So here again, as far back as 1888, we find the 
highest court of the State of New York by unani-
mous decision recognizing a gift to executors 
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named in an instrument executed by a person 
other than the testator. There is at least an in-
ference too, if not an intimation, that this result 
would have been accomplished even though the 
testator had not, subsequent to the death of his 
daughter, adaed a codicil to his will reaffirming its 
earlier provision. 

The third case cited in support of the Fowles 
determination is that of Condit v. DeHart, 62 
N. J. L. 78. In the latter case, a testator gave 
his residuary estate to a son and, by subsequent 
codicil, authorized that son to dispose of the 
estate so bequeathed to him 

"by his ( the son's) last will and testament 
duly made and executed by him at any time; 
and whatever disposition my son shall make 
of said real and personal estate or any part 
thereof by his said last will and testament 
I do hereby ratify and confirm, and I do here -
by give, devise and bequeath the said real 
and personal estate, so given, devised and 
bequeathed by me to my said son to such 
person or persons as my said son, in and by 
his last will and testament, shall name, desig -
nate and appoint as the person or persons to 
whom he desires the said real and personal 
estat~ or any part thereof, shall go or be 
given. ~ 

The will of the son referred to the codicil to his 
father's will and designated his own wife as the 
beneficiary of his father's residuary estate. The 
son predeceased the father, and thereafter the 
father executed a second codicil in which he ex-
pressly ratified the first codicil above quoted from. 
The only surviving heir-at -law of the testator, the 
father, was a daughter, and she brought action 
against the son's wife for the purpose of deter-
mining title to the residuary estate, and the New 
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Jersey court sustained the ·right of the son's wife 
thereto as against her sister-in -law, upon the 
ground that 

'' the son having died in the lifetime of the 
father, the will of the former, although not 
transferring the father's residuary estate by 
an appointment, is to be referred to for the 
purpose of ascertaining the persons to whom 
that estate passes by the father's will.'' 

Here was an extreme case where, under the will 
of the father, it was necessary to refer to an 
instrument not executed by him and over which 
he had no control to determine the beneficiary of 
this portion of his estate and, likewise, under the 
son's will it was necessary to refer to the will of 
his father to ascertain the nature and amount 
of the estate sought to be transferred to his wife. 
The court seemed to find no difficulty, however, in 
finding that the documents sought to be incorpo-
rated were explicit, so accurately described so as 
to avoid mistake, and that the son's will was in 
existence when the father's latest codicil was exe-
cuted. 

It so happens that in the three cases referred 
to the extrinsic document was a will or a codicil, 
but the reasoning of the court could apply as well 
to any other formal document such as a declara-
tion of trust, especially when it is not of testa-
mentary character, is definite in all its terms and 
can be identified from its earmark in the will be-
yond all reasonable doubt. Upon this feature of 
the case we will have more to say hereinafter. 

'ro these cases may be added: 

Harriman v. Harriman, 59 N. H. 135, which in-
volved the devise of a farm upon the termination 
of the life estate provided by the testator to such 
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person or persons as should care for and support 
the life tenants in their old age. The court held 
that, in spite of the fact that the identity of the 
ultimate beneficiaries was not even known to the 
testator, the only question to be determined was 
one of identity and the parole evidence could be 
received by which those entitled to take could 
be disclosed. 

Talbot v. Talbot, 32 R. I. 72, where it was held 
that a trust deed covering trust funds deposited 
b;y the testator during his lifetime, could not be 
regarded as of testamentary character, even 
though the fund covered thereby was finally dis-
posed of by the testator's will. 

Lear v. JJf anser, 114 Me. 342, where a testator 
gave to a trustee a sum for the benefit of "such 
person or persons or to such institution as shall 
care for me in my last sickness". Manifestly, the 
selection in this case was an act by the testator 
subsequent to the making of his will but it was 
not regarded by the court as of a testamentary 
character. 

Reinheimer's Estate, 265 Penn. 185, where the 
residue of an e was left '' to the party or 
parties, their heirs and assigns forever, who may 
be farming my farm and taking care of me at the 
time of my death". Here also the identity of 
beneficiaries depended upon future acts of the 
testator, but the bequest was sustained. 

Abbott v. Lewis, 77 N. H. 94, where the court 
had under consideration a gift '' to the employees 
of the 0. J. Lewis Mercantile Company who have 
been in the service of the house ten years and are 
so employed at the time of my death, $10,000.00, 
to be equally divided among them at the termina-
tion of this trust". In spite of the fact that the 
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testator, who was the principal owner of the bus-
iness and its manager, had the power of selecting 
the employees and the ref ore of increasing or de-
creasing their number subsequent to the making 
of the will and that the identity of the beneficiaries 
could only be ascertained by parole evidence, the 
gift was sustained. 

Denn-is v. Holsapple, 148 Ind. 297; 
Curley v. Lynch, 206 Mass. 289; 
Stone v. Hackett, 12 Gray ( :Mass. 227). 

Opposed to this line of cases the appellants cite 
Oll-iff e v. TVelles, 130 Mass. 221, where the court 
said: 

'' A trust not sufficiently declared on _the 
face of the will cannot be set up by extrinsic 
evidence to defeat the rights of the heirs and 
next of kin'' 

but the language of the will under consideration 
was a gift 

"to the Reverend Eleazer M. P. Welles, all 
the rest and residue of my estate, to distrib-
ute the same in such manner as in his discre-
tion shall appear best calculated to carry out 
wishes which I have expressed to him or may 
express to him.'' 

It is perfectly patent that the testatrix did not 
undertake to disclose who her beneficiaries were 
or n1ight be, nor did she state any circumstance 
or refer to any writing by which they might be 
identified or their shares ascertained. Under such 
circumstances, the testimony of Mr. V\T elles could 
not be received. As pointed out by Mr. Justice 
Cardozo in the Fowles case, each one of these 
cases must stand upon its own bottom and the 
law of the particular case must be interpreted in 
the light of the facts there under consideration. 
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In considering these cases, it must, we think, 
always be borne in mind that the testator, by the 
language used in this paragraph of his will, in-
tended to and did, in fact, refer to the fund previ-
ously established by him under the trust agree-
ment specifically named, and to the rights of the 

· beneficiaries under that trust to that fund and 
that by his will he gave this one-fourth of the 
residuary estate to the same persons and in shares 
_corresponding to those who would take the prop-
erty held by the trustee under the terms of that 
agreement. In other words, that it was an abso-
lute disposition and not a reservation of power of 
disposal, as these appellants argue. It thus be-
comes clear that reference to the trust agreement 
is only for the purpose of identifying the persons 
who are to take the residue and define their shares 
and th us make certain the language of the testator. 

The situation may be briefly summarized by 
stating that Mr. Swetland died leaving an unre-
voked and, in fact, irrevocable trust fund in the 
hands of his son as trustee holdiJ?-g under the 
terms of , an explicit instrument referred to by 
date and character in the will. Under that trust 
agreement, certain beneficiaries had vested inter-
ests in the fund at ---the testator, by his will, di-
rected that a porti n of his residuary estate should 
be dividea in the ame way and among the same 
people to whom the trust fund should go not at 
the time of his decease but at the happening of the 
event named in the trust agreement. 

We have found no case in any jurisdiction which 
bars reference to the document extraneous to the 
will where, as here, it is solely for the purpose of 
making certain the language of the will by identi-
fying the beneficiaries and their basis of taking. 

Appellants' assertion, as a basis for the second 
objection above referred to, that the trust agree-
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ment was revocable is either the result of mis --
conception or superficial consideration of the situ-
ation existing at the time the will was executed-
excluding all other possible motivations. To as-
sume, as stated, that "this re vocation clause was 
no t brought to the attention of the Vice-Chancel-
lor" (Brief, p. 37) is to ass 1.1me that he did not 
read the complaint and Exhibits Band C attached 
thereto. His opinion sets any such question at 
rest. 

Turning to the trust agreement referred to in 
the will (pp. 21-24), we find that the trustee, 
Maurice J. Swetland, acknowledged receipt from 
his father of the securities mentioned with 
a trust in favor of his wife and children, the 
income to be applied by him to their '' sup-
port, education and maintenance.'' In it the tes-
tator is designated as the founder of the trust. 
That he did not sign it is wholly immaterial. The 
document is a formal declaration of trust in com-
mon form, wherein the conditions are too explicit 
to permit of possible doubt and the beneficiaries 
are precisely defined. No provision could possibly 
be altered or modified, except by the founder him-
self. The trustee was explicitly bound. 

Appellants' counsel asserts with an assurance 
bordering on gusto not only that under univer-
sally recognized and controlling legal precedent 
this power reserved to the testator alone defeated 
the gift in the third paragraph of the will (pp. 
37-45) but that the testator actually exercised thi s 
reserved power, revoked this trust and left the 
agreement of 1917, ref erred to in the will, "an 
empty shell" (pp. 45-46). How far that assertion 
is from the fact is shown by the incontrovertible 
documents. 

As we have seen, intervening the creation of 
this trust by the testator in 1917 and January 3, 
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1922, he, on several occasions, added to the trust 
fund but without modifying in any way the limi-
tations upon it (pp. 92-95). On January 3, 1922, 
he again and substantially increased this fund 
and, at the same time, deprived himself of all 
power of revocation or other interference, in all 
other respects ratifying and confirming the trust 
as founded nearly five years before. This was 
accomplished by the execution of a separate in-
strument executed by both f onnder and trustee 
(Ex. C, pp. 25-30) and formally acknowledged. 
In the preliminary recitals reference is made to 
the existing '' trust estate'' and the founder's 
desire to augment it (p. 25, fol. 20). Recital is 
also made of a '' desire to establish a new trust 
by substituting this agreement for the one now in 
effect, without prejudice, but to the great ad-
vantage of the beneficiaries hereof" (italics ours) 
(p. 25, fol. 30). In the subsequent and covenant 
provisions of the agreement, no mention whatever 
is made of substitution or revocation, and in the 
absence of such the preliminary recital must be 
regarded as mere surplusage, particularly in view 
of the expressed intent of both parties that it 
should be "without prejudice, but to the great ad-
vantage of the lmneiiciaries'' who were likewise 
the identical beneficiaries under the agreement 
mentioned in the will. Unless the language of the 
recital clearly amounts to covenant, no court 
would enforce it to the detriment of the benefi-
ciaries. In the language of Comyns (Digest) 
'' any words in a deed which show an agreement 
to do a th ing make a covenant, but where words 
do not amount to an agreement, covenant does 
not lie.'' 

In spite of this safeguarding clause, the appel-
lants argue that the execution of this instrument 
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did prejudice these beneficiaries by cutting them 
all completely off from the only testamentary be-
quest made to them. It is difficult to follow the 
argument of appellants' counsel set forth under 
this subdivision or Point ''III.'' For one pur-
pose it is repeatedly stated that the agreement of 
1917, Exhibit B, had been revoked by the 1922 
agreement, Exhibit C (Brief, p. 45). In the same 
paragraph and for another purpose it is asserted 
that the 1917 agreement was left "merely an 
empty shell, a container which the will retrieved-
a revoked and void instrument which the will 
sought to revive-for the sole purpose of ·control-
ling such part of the testamentary property as 
should be placed in it tentatively by the will.'' 
Then follow two pages of an attempt to enlarge 
upon this puerile and utterly absurd argument. 
If Exhibit B was revoked by Exhibit C, it was 
for all purposes and was no longer existent, not 
even as an '' empty shr,(" and forsooth wherein 
would the testator have less control over this por-
tion of his residuary estate had he specified the 
agreement of 1922 in his will than he did with the 
disposition as it stands f 

The answer to it all i.s that the trust created by 
the testator July 14, 1917, was not revoked but was 
reaffirmed by the agreement of January 3, 1922; 
on the date of the execution of the will, January 
12, 1922, the povver of revocation reserved to the 
testator in the 1917 agreement had been formally 
and effectively waived and relinquished by him; 
and the agreement referred to in the will as it then 
stood was not of testamentary character and 
therefore not subject in any event to the limita- -
tions and disabilities enunciated in the cases cited 
by the appellants. Even if we disregard Exhibit 
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C, the amendation trust agreement, the trust at 
testator's death stood unrevoked, was valid, sub-
sisting and enforcible. The validity of the gift 
by the wtll must be determined as of the date of 
the testator's death rather than the date of the 
execution of the will, see Matter of Fowles, infra. 

It seems clear, therefore, that the learned Vice-
Chancellor con1mitted no error in construing this 
clause of the will as a gift to an existing valid 
trust. 

This clause of the will may be sustained, how-
ever, under the doctrine of incorporation by ref-
erence, which is recognized by the courts of New 
Jersey as well as New York, because if, for any 
reason, it be held that the ultimate beneficiaries 
of the gift must be definitely ascertainable from 
the will, we may refer for this purpose to the pro-
visions of the trust agreement specified in the will. 

The much discussed question of testamentary 
incorporation by reference is admirably summar-
ized in the 1925 edition of Jessup-Redfield, Law 
and Practice in the Surrogate's Court at pages 
638-639, wherein he classifies the cases in four 
divisions, as follows: 

1. '' End of the Will'' cases where, by an in-
dex finger or by the words '' see over,'' dis-
positive clauses have been found upon a page 
or sheet subsequent to the signature, and 
most of the cases held that such things were 
not to be deemed a part of the will. 

2. Wills containing the clause '' as may ap-
pear from memoranda that will be found by 
my executors among my papers". With few 
exceptions, the Courts declined to give dis-
positive effect to these memoranda. Booth v. 
Baptist Church, 126 N. Y. 215, is an illustra-
tion. 

3. Cases where '' a properly executed codicil'' 
referring to a will, takes up and incorporates 
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that will and validates it, even if the will 
itself were not properly executed. 

4. "But the final case, and .one the principal 
of which is applicable to all for~al instru-
ments, such as deeds, indentures of trust and 
wills alike, is the general rule of incorpora-
tion by reference. As to this it is to be 
observed that on the following propositions 
there is complete unanimity in the decisions 
that there are three essentials to the effec-
tualness of such incorporation where a will 
is concerned. ( 1) The ref erenc~ in the will 
to the document sought to be incorporated 
must be explicit and unmistakable, (2) and 
the description of the document sought 
to be taken up must be such that there can be 
no mistake, and, (3) the paper so sought to 
be incorporated must be in actual existence 
at the time the will is made, that is, it must 
not be a paper to be prepared. 

"It is in this connection that error has been 
committed in a r,rnber of cases by confusion 
of this general f ule in its application to wills 
with the decisions affecting an 'end of the 
will'. The validity of incorporation, by ref-
erence, of an extrinsic document into a will 
does not depend on the testamentary char-
acter of that paper, nor upon its own inde-
pendent efficacy. (See St. Johns Parish v. 
Bostwick, 8 App. D. C. 452.) It depends upon 
the fact of its adoption by a will which itself 
is duly attested and executed in conformity 
with the statute. An authoritative case of 
this character was 'Dickin 's Goods' ( 3 Curt. 
Eccl. Rep. 60; 1 Notes of Cases, 398). '' 

At the end of his discussion of this subject, l\tfr. 
Jessup lays dow:ri the rule-

"vVhere the testator by his own language 
deliberately creates an ambiguity or uncer-
tainty, as to beneficiary, amount of legacy, or 
nature of estate given, AND POINTS THE WAY, 
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HIMSELF, by reference to a document or rec-
ord that will identify the beneficiary or meas-
ure the gift, then if that document be in form 
of the requisite solemnity above specified the 
Court will respect the reference of testator 
and refer to the document to guide it in con-
struing the will." 

The appellants Johnson rely chiefly upon the 
case of "lYiurray v. Lewis, 94 N. J. Eq. 681, wherein 
the following provision of a will was under con-
s-i dera tion : 

'' To my executrix and executors who shall 
qualify the sum of $5,000. This legacy is not 
to be in lieu of any commissions they may be 
entitled to. A sealed letter or paper· ad-
dressed to my executors will be found with 
this my will, expressing my wishes as to the 
said sum, but such letter or paper shall not 
form a part of my will." 

The letter directed the payment of the $5,000 to 
a lady named therein, but there was no proof that 
the letter was in existence at the time the will was 
made ( a fact essential under Jessup 's third classi-
fication hereinbef ore referred to). It must be 
noted too that the will itself stated that the letter 
should not form a part thereof, and the decision 
might well have turned upon that wording, for 
the Vice-Chancellor based his decision upon the 
propositions that 

and 

'' An unattested document rnaking disposi-
tion of property may not be incorporated in a 
will by reference thereto'' 

"The bequest ha Ying been made to the ex-
excutors in trust, and the object of the trust 
being incapable of ascertainment on the face 
of the will, the executors take no beneficial 
interest therein.'' 
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It must be noted too that the letter was a mere 
request to the executors that they would in the 
future, subsequent to his death, pay to the person 
named therein the sum of $5,000. There was no 
existing tnist, no present act, no reference by the 
testator to an accomplished fact. In the case at 
bar, the precise contrary appears. The trust had 
long been in existence, there was a present act, 
and re ference was made by the testator to an 
accomplished fact. We feel that the learned Vice-
Chancellor in his opinion went unnecessarily 
afield to arrive at the result indicated, that the 
facts appearing in that record did not warrant 
the broad statements above quoted, and that the 
case should not be regarded as a controlling 
precedent, even though our situation could not be 
wholly distinguished, which we think may be 
done. 

The ] eading case in New Jersey is probably 
that of Cond-it v .. IfeH-art (infra), which was cited 
with approval by the New York Court of Appeals 
in the leading case in that state, Matter of Fowl .es, 
cited at length in the preceding discus ·sion. 

We again take the liberty of quoting from 
Judge Cardozo : 

' 'The rule against incorporation has not 
been set aside. It has been kept within 
bounds which were believed to be wise and 
just. The rule is sometimes spoken of as if 
its content had been defined by statute, as if 
the prohibition were direct and express, and 
not inferential and implied. But the truth is 
that it is the product of judicial construction. 
Its form and limits are malleable and uncer-
tain. We must shape them in the light of its 
origin and purpose. All that the statute says 
is that a ,vill must be signed, published and 
attested in a certain way. * * * From this 
the consequence is deduced that the testator's 
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purpose must be gathered from the will, and 
not from other documents which lack the pre-
scribed marks of authenticity (Booth v. Bap-
tist Chitrch of Christ, 126 N. Y. 215, 247). It 
is a rule designed as a safeguard against 
fraud and mistake. In the nature of things, 
there must be exceptions to its apparent gen-
erality. Some reference to matte r s extrinsic 
is inevitable. Words are symbols, and we 
must compare them with things and persons 
and events. ( Citing authorities.) Sometimes 
the distinction is said to be between docu-
ments which express the gift and documents 
which identify it. ( Citing authorities.) In 
these and other cases, the expressions of the 
gift and the description of its subject-matter 
must often coalesce. No general formula can 
tell us in advance where the line of division is 
to be drawn. 

"It is plain, therefore, that we are not to 
press the rule against incorporation to 'a 
drily logical extreme' (Noble State Bank v. 
Haskell, 219 U. S. 104, 110). We must look 
in each case to the substance. 1-lVe must con-
sider the reason of the rule, and the evils 
which it aims to remedy. But as soon as we 
apply that test, the problem solves itself. 
There is here no opportunity for fraitd or 
mistake. There is no chance of foisting upon 
this testator a document which fails to de-
clare his purpose.'' 

It is to be noted that in each of these instances, 
as in the case at bar, three of the essentials named 
by Mr. Jes sup in his work on \ iVills were found in 
the documents here in corporated with the sanc-
tj on of the court, viz.: ( 1) the incorporated 
document was expl icit, (2) the document was so 
accu rately described as to avoid mistake a111d (3) 
the document was in actual existence when the 
testator's will was executed. 

The appellai1ts persist in referring to the trust 
agreement as one of testamentary character, but 
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we take the contrary view. The testator did not 
even sign it. It was an acknowledgment by the 
trustee of the limitations placed · upon the prop-
erty by the founder of the trust, and in all re-
spects complied with both the statutes of New 
York and New Jersey as constituting the creation 
of a valid trust. Its beneficiaries ( of whom the 
defendant, Maurice J. Swetland, was not one) 
were precisely defined as were their respective 
interests in the fund and the time when they should 
take. Even the appellants concede that this agree -
ment was in existence when the will was executed, 
so we may well apply the language of the New 
York Court of Appeals as used in the opinion of 
the Piffard case (infra) and refer to the trust 
agreement '' not as transferring the property by 
an appointment but to define and make certain 
the persons to whom and the proportions in 
which'' this portion of the residuary estate should 
ultimately pas0t must be borne in mind that, 
at the time Mr\ Swetland's will was executed, the 
power of revocation reserved to him under the 
trust agreement of 1914 had been effectually re-
linquished by the amendatory agreement of Jan-
uary 3rd, 1922, but the will is to be construed as 
of the date of his death and, the trust never 
having been revoked, it became absolute and en-
forcible, regardless of the amendatory agreement. 

(Matter of Teaker, 124 Misc. 723.) 

Schouler, in his work on Wills, says that the 
cardinal rule respecting a testamentary act is 

"that the plain · intent of the testator as evi-
denced by the language of his will must pre-
vail if that intent may be carried into effect 
without violating some deeper principle of 
public policy or of statute prohibition." 
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Sec. 856. "Testator's intention if ascer-
tainable must prevail although the intention is 
imperfectly expressed. * '"' * '' 

S~c. 858_. '' In construing a will, the pre-
domina~t idea of the testator's mind, if ap-
parent, is heeded, as agajnst all doubtful and 
conflicting provisions which might of them-
selves defeat it. * * * Hence, too in inter-
preting a will the testator's general' and con-
trolling purpose should be regarded, rather 
than any exalted and exciting ideas which 
may have dictated the tern1s of his will as 
the will must be construed to carry out' the 
general purposes of the testator, and all the 
language of the will should be construed and 
given effect together to carry out his general 
s?heme, so as to mal~e it all consistent if pos-
sible. The general intention of the testator 
should not be negatived, and the general para-
mount intent of the testator controls all ex-
pressions tending to show a subordinate 
particular purpose.'' 

Sec. 860. "A testator's intention is, how-
ever, to be collected from the whole will taken 
together, and not from detached portions 
alone. ,]!, * * '' 

Sec. 861. '' A court is bound to give effect 
to every part of a will, without change or re-
jection, provided an effect can be given to it 
not inconsistent with the general effect of th~ 
whole will taken together.'' 

Sec. 960. '' But where the language em-
ployed is sufficient to enable the court in view 
of the circumstances to ascertain who was 
intended the gift will be sustained, consid-
ering the circumstances at the time of execu-
tion.'' 

Sec. 961. '' Any description of a legatee 
will be sufficient from which his identity may 
be made out, although the description be mis-
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taken or vague * * * and a failure to des-
ignate the beneficiaries makes it to that extent 
ineffectual.'' 

vVith respect to incorporation by reference he 
states the following as the general rule: 

"If a testator refers in his duly executed 
and attested will to another paper which has 
already been written out, clearly and dis-
tinctly identifying and describing it, so that 
it may safely be incorporated in so solemn a 
disposition, that paper should be probated as 
part of the will itself. '" * * A;11~, in gen-
eral an extraneous unattested wnting, to be 
inco~porated with the will itself, should be 
reasonably identified by reference as part of 
it and as existing when the will ·was exe-
cuted." (Vol. 1, Sec. 400.) 

See also: 

Storz>s Equity Jurisprudence, Secs. 964-
97~. 

Chancellor Kent states that the essential requi-
sites of a valid trust are, first, a sufficient expres-
sion of an intention to create a trust and, second, 
a beneficiary who is ascertained or capable of 
being ascertained (!Cent's Commentaries, 11th 
Edition, Vol 4, p. 307). 

We have found no case which more succinctly 
states the proposition than Newton v. Seamans 
Friend Society, 130 i1:ass. 91, at 93, where Gray, 
C. J., speaking for the court, says: 

'' If a will, executed and witnessesed as re-
quired by statute, incorporates in itself by 
reference any document or paper not so exe-
cuted and witnessed, whether the paper re-
ferred to be in the form of a will or codicil or 
of a deed or indenture, or of a mere list or 
memorandum, the paper so referred to, if it 
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was in existence at the time of the execution 
of the will and is identified by clear and satis-
factory proof as the paper referred to there-
in, takes effect as part of the will and should 
be admitted to probate as such." ( Citing 
Allen v. Maddock [supra], and other cases.) 

The text writers on the subject of wills are 
practically unanimous in stating that the English 
rule with respect to incorporation by reference is 
recognized generally in this country, except by 
the courts of New York and Connecticut, and the 
defendants Johnson seek to make much of the 
cases purporting to reject the rule, citing many 
arising in New York. An examination of the 
decisions in that state, however, would seem to 
indicate that, were this will under construction by 
the courts there, the document here questioned 
would be received and incorporated as a part of 
the will. 

In addition to the New York cases already cited 
see Power v. Cassidy, et al., 79 N. Y. 602, where 
the will under consideration contained the follow-
ing clause: 

'' and the balance I give to my executors, to 
be divided by them among such Roman Catho-
lic charities, institutions, schools or churches 
in the City of New York as a majority of my 
executrix and executors shall decide, and in 
such proportjon as they may think proper." 

It was insisted by counsel for the plaintiff, 
the widow of the testator and executrix, that 
no definite beneficiary capable of taking was 
designated, and that there was no absolute cer-
tainty as to the nature and terms of the bequest. 
The court thereupon said: 

'' If we give full force and effect to the rule 
stated and hold that the language employed 
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must be such as to show that the object is cer-
tain and well defined ; that the beneficiaries 
are either named or capable of being ascer-
tained within the rules of law which are ap-
plicable to such cases ; and that the trusts 
are of such a nature that a court of equity 
can direct their execution, we are of opinion 
that the gift in question was valid and should 
be upheld.'' 

In the case of Gilman v. McArdle, 99 N. Y. 51, 
a will was under consideration whereby the re-
mainder was directed to be expended for Roman 
Catholic masses, to be procured by him to be said 
for the repose of the souls of herself and her said 
husband. As the designated individuals died be-
fore the fund could be applied for the purpose 
stated, title to the fund was in question. The 
court below held that the trust was void for the 
want of a beneficiary who could enforce it, both 
of the person-'§£ or whose benefit the masses were 
to be solem1i~ed being dead. The Court of Ap-
peals reversed the judgment and sustained the 
gift, quoting with apparent approval the opinion 
of the same court in Beekman v. Bonsor, 23 N. Y. 
298: 

"A gift to charity is maintainable in this 
state if made to a competent trustee and if so 
defined that it can be executed as made by 
the donor, by a judicial decree, although it 
may be void according to general rules of 
law for want of an ascertained beneficiary.'' 

In the case of FI olland, et al. v. Alcock, 108 
N. Y. 312, a will was before the court containing 
the following clause: 

'' All the rest, residue and remainder of my 
estate I give and bequeath to my executors, 
to be applied by them for the purpose of hav-
ing prayers offered in a Roman Catholic 
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Church, to be by them selected, for the re-
pose of my soul and the souls of my family 
and also the souls of any others who may be 
in Purgatory.'' 

The Court, speaking through Judge Rapallo, 
referred to the case of Gilnian v. McArdle 
(supra), and the fact that the question now be-
fore the court had not been then directly passed 
upon, and said: 

"The point upon which the majority of 
the court in the case last cited reserved its 
decision is now again presented. There is 
no contract inter vivas but the will expressly 
bequeaths the fund in question to the execu-
tors in trust for the purposes therein speci-
fied * * * '' . 

and sustained the trust. 
In the case of Van Cott v. Prentice, et al., 104 

N. Y. 45, an action was brought against executors 
of the will of John H. Prentice, deceased, to re-
cover possession of certain securities, title to 
which was claimed by the plaintiff as trustee 
under certain written instruments executed by 
the testator prior to the execution of the will. 
These written instruments were sealed, endorsed 
not to be opened until after death. The deed of 
trust contained the following: 

''Third: . To pay over the interest from 
time to tiine received on such securities or in-
vestments and reinvestments to Clarence 
I{ing of New Haven, in the State of Connec-
ticut, or to such other person or persons as 
I shall from time to time direct-the said 
King having no title to or beneficial interest 
in said payments; and the said I{ing shall 
pay over said interest as received to the per-
son, and for the uses specified in confidential 
written instructions bearing even date here-
with, signed in duplicate, and to be delivered 
to the said Van Cott and the said King.'' 
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The confidential and private paper which was 
sealed, retained by the plaintiff as directed and 
(1pened after death of the testator ten years later 
contained the following : 

'' And I now direct that unless I shall other-
wise provide in my lifetime or by testamen-
tary disposition, the said trustee shall, after 
my death, devote any further income from the 
said securities or the reinvestment thereof to 
the use of the said :Mrs. Howland and three 
children-one-third to her and the residue 
equally to the said children, or the survivors 

. f th * * *" or survivor o em; 

With respect to the deed of trust, the court said: 

"Neither the power of revocation nor the 
pr01;isions determining the triist in the event 
of a legal interference, or the death <;>f the 
trustee in the life of the settlor, are in the 
least in~sistent wi~h the trus; a: completely 
and pe f ectly constituted . . * · . We ougl~t 
not to p the creator of this trust in the atti-
tude of deliberately nullifying his own evident 
purpose. That he meant to create an effective 
trust is beyond all question, and a construc-
tion which makes him destroy in the very ef-
fort to create, should not prevail if there be 
any other rational interpretation. * * * 
We discover nothing in the provisions of the 
deed, properly c?nstrued, inconsistent with a 
completely constituted tr"?-st, wholly vol1;1-ntary 
and benevolent, and subJect to revocation by 
the settlor at any moment; a kind of trust of 
which the books furnish many instances, and 
which, indeed, are sometimes subject to _dou~t 
and suspicion if the power of revocation is 
absent. 

'' But other questions argued grow out of 
the sealed and confidential paper to be opened 
only on the settlor 's death, and which, when 
opened, disclosed the final disposition to be 
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made of the trust fund. It is said, first, that 
the paper was testamentary in its character, 
and so not legally executed. The contention 
compels a view of the instruments delivered, 
which is unsound in several particulars. It 
assumes what is not true, that the title to the 
securities constituting the trust fund was 
never vested in the trustee, but the property 
was the settlor 's at the moment of his death, 
and that the sealed paper alone, and by itself, 
is to be the subject of consideration, and took 
effect solely at the death of the signer. The 
three papers executed and delivered together, 
and at the same time, constituted the trust · 
deed, and cannot be separated in determining 
their effect. The sealed paper was a com-
ponent part of the declaration of trust, and 
spoke from that date. * * *" 

See also: 

In the Matter of Tamargo, 220 N. Y., 225, where 
a will was under construction, and the Court of 
Appeals said : 

''We are to determine from the will the 
meaning of the language of the paragraph 
'Third'. The language expresses and dfrects, 
we must assume, the disposition that testatrix 
intended and desired. If it in its reasonable, 
ordinary and usual meaning, without the aid 
of rules of construction, expresses and effects 
a disposition, our duty and labors end in de-
claring that disposition." 

In the case of J a.y v. Lee, reported in 41 Misc. 
( N. Y.), at page 13, a codicil was under considera -
tion under which a bequest to two individuals was 
made of personalty. 

'' in trust, to distribute and make over the 
same to the persons whom I ( the testatrix) 
have indicated to them during my lifetime.'' 
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and the court said : 

'' The trust here is not secret, but expressed 
in the will and the question is whether it is 
void for i~definiteness. I think the trust is 
valid. It is not void for indefiniteness, in that 
it does not designate the beneficiaries. It is 
not necessary that the beneficiaries be n_a~ed 
in the will; it suffices that ~hey are so desig-
nated that they are ascertainable (Holland v. 
Alcock 108 N. Y. 312; People v. Powers, 147 
id. 104; Fairchild v. Edson, 154 id. 199). The 
designation here is of persons whose names 
the testator had givn to the trustees bef_ore 
making her will. So long as the fact exists 
that she gave them the names, it do~s not.~at-
ter whether it was done orally or in writing. 
Nor does it matter that the selected benefici-
aries were not informed of their selection be-
fore the testator's death. Though not so in-
"formed, they were nevertheless designated, 
and ~own to the trustees. It may be true 
that - e trustees could conceal the fact, and 
defe t the trust; but that is altogether a dif-
ferent matter; the fact of the trust exists, 
nevertheless. The law does not declare such 
a trust void on the possibility that the trus-
tees will thus wrongfully defeat it; on the 
contrary, the law presumes that the trustees 
will do their duty, and declare the trust to the 
beneficiaries. 

'' A test of whether the trust is void for in-
definiteness is whether this court could carry 
it out if the trustees had died. There is no 
reason why it could not. There might or 
might not be difficulty in such case in ascer-
taining the designated beneficiaries. ,If the 
evidence showing who they are could be 
found, the trust would be carried out by the 
court; if it could not be found, the trust would 
fail. But this, again, is only a matter of prac-
tical difficulty, which is incident to all things; 
it does not bear on the question of whether the 
will itself designates the beneficiaries. That 
the evidence which once existed, and made 
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them ascertainable, has been lost, would only 
prevent the carrying out of the trust, it would 
not make it a void trust ab initio. 

"There seems to be no doubt that evidence 
clehors the will may be resorted to to identify 
the beneficiaries designated by the will. It is 
true that a bequest can only be made by a will. 
But the bequest here is made by the will, i. e., 
to the trustees. The evidence clehors is not to 
make a bequest, but to ascertain and identify 
the beneficiaries designated by the trust 
clause of the will. If this testator had writ-
ten the names of beneficiaries on a piece of 
paper, and deposited it in a strong box, and 
then said in her will that these trustees should 
distribute this property among the persons 
on such list, the case would be no different to 
the present one. rrhe designated benefici -
aries being ascertainable, the trust would be 
valid.'' 

This case does not appear to have been reviewed 
on appeal, but in the late case of Reynolds v. 
Reynolds, 224 N. Y. 429, the learned and widely 
quoted Mr. Justice Pound, writing for the court, 
referred specifically to the opinion in the Jay case 
and approving it, said: 

'' Although the bequest can be made only by 
will, the evidence dehors is not to make a be-
quest, but to ascertain and identify the bene-
ficiaries designated in the trust clause of the 
will. The designated beneficiaries are ascer -
tainable and the trust enforcible although the 
evidence to identify such designees may be 
unobtainable; the trust is, therefore, valid 
and the case distinguishable from H ollancl v. 
Alcock (supra) and like cases where no hu-
man power could identify the beneficiaries.'' 

We repeat, therefore, that, even under the New 
York decisions, this docun1ent may be incorpo-
rated in the will for the purpose of identifying the 
beneficiaries of the trust and the purposes of the 
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gift, for the document itself was in existence long 
anterior to the will, has been unmistakably iden-
tified, and is in all respects definite in its terms. 

On page 33 of their brief, counsel for the 
appellants make the surprising assertion that in 
the court below we cited the Jay case "unaware 
of the fact that the New York Court of Appeals, 
in the recent case of Reynolds v. Reynolds, 224 
N. Y. 429, had completely repudiated the reason-
ing in that case and expressly overruled the case.'' 
As a matter of fact, our reference to and quota-
tions from both of these cases in our brief in the 
lower court was in the language hereinabove used 
in the same connection. We may add, in view of 
the statement by counsel, that in the Reynolds 
case the testamentary clause in question reads: 

"Item Sixth. I do hereby give and bequeath 
to said Executor all of the personal prop-
ert (of) which I may die poessessed and 
whi h I may own at the time of my death in 
trus , however, and for the pitrposes of pay-
ing out and disposing of same as I have ad-
vised and directed him to do.'' 

From the Jay case the court summarized Judge 
Gaynor as quoted hereinabove, saying that he 
"stated the reasons for his decision clearly", but 
it declines to so extend that proposition as to ap-
prove the acceptance of wholly parole testimony 
by a single witness with respect to statements 
made to him by the decedent. It does not over-
rule or discredit Judge Gaynor's decision as ap-
plied to the facts there before the court. 

In New Jersey we have, in addition to the case 
of Condit v. De Hart already cited, the earlier and 
much cited case of McCurdy v. Neall, 42 N. J. Eq. 
333. But if there had been any doubt upon the 
point, that would seem to have been set at rest 
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by the decision of the Court of Errors and Ap-
peals of New Jersey in the case of Smith v. 
Runkle, 98 Atlantic 1085, which affirmed a deci-
sion by the Prerogative Court of New Jersey in 
October 1915 by Chancellor Walker, which in turn 
affirmed a decision by Judge N[artin of the Or-
phans Court of Essex County, admitting a will 
and codicil to probate. The exhaustive opinion by 
Judge Martin is reported at length in 97 Atlantic 
Reporter 297 -305. The English precedents are 
discussed at length not only as stated in the case 
of Allen v. Maddock, 11 Moore P. C. 427, but the 
general principles there laid down are approved. 
It would seem, therefore, that whatever effect the 
criticism of the Vice-Chancellor in the Murray 
case might otherwise have had has been wholly 
negatived by this court's later affirmance of Judge 
Martin's decision. 

The appellants seek to escape the possible ap-
plication of English precedents by claiming that 
the New Jersey Statute of Wills was not histor-
ically of English origin, but the contrary seems to 
be recognized by such well considered cases as 
Matter of 11!cElv,aine, 18 N. J. Eq. 499. The lead-
ing English case is Allen v. Maddock, 11 Moore 
P. C. 427, and therein the authorities are exhaus-
tively reviewed. That court held that the prime 
question to be determined was whether or not 
there was sufficient evidence to identify the docu-
ment referred to in the will so certainly as to pre-
clude possibility of fraud or mistake, and parole 
testimony was resorted to solely for that purpose. 
The decisions of the American courts have not ex-
tended this doctrine but have generally recognized 
it, as already seen. 

The appellants rely chiefly on two New Jersey 
cases, Hartwell v. 111[ artin, 71 N. J. Eq. 157 and 
Murray v. Lewis, 94 N. J. Eq. 681. 
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The case of Hartwell v. Martin, 71 N. J. Eq., 
157, cited by the objectors in support of their 
proposition, involved a will wherein the testator 
directed his executors to settle with creditors 
whose claims were outstanding in 1872 on the basis 
of principal without interest, and added: 

"A list of all debts that I wish paid will 
be found enclosed with this will." 

With a duplicate original of his will, the testator 
delivered to his executor a list containing not only 
the names of some of his creditors of 1872, but 
some to whom he was liable on subsequent obliga-
tions. With the other duplicate original of the 
will was found a second list of creditors specifying 
names, dates and amounts which did not corre-
spond with the other list, and it was shown on the 
trial that neither list contained the names of all 
those ¢entioned in the assignments specified by 
the wil\ The bequest was rejected upon the pre-
cise ground that it was 

'' An attempt to bequeath property to a 
class of persons who can only be ascertained 
by reference to a non-testamentary paper, 
which the testator might change from day to 
day, and thus enlarge or diminish his testa-
mentary gifts as often as he chose without 
observing the rules of law relating to the tes-
tamentary disposition of property.'' 

In other words, it clearly appears by the record 
in that case that it was impossible to ascertain, 
even by evidence extrinsic to the will, the names of 
those whom the testator meant to designate as the 
beneficiaries of his gift. 

In the Murray case, Vice-Chancellor Fielder 
goes considerably afield to criticize the opinion in 
Allen v. Maddock (supra), first because the facts 
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were so at variance with the facts before the court 
in the Mitrray case and, second, because he seems 
to have overlooked the repeated recognition and 
approval of the Allen case in this country and also 
prior New Jersey decisions in harmony therewith. 
In this lvl.urray case, as heretofore pointed out, 
there was no evidence that the letter referred to 
in the will was in existence at the time the will was 
executed, and there was no existing trust or pres-
ent act or reference by the testator to a fact ac-
complished. 

Three additional New Jersey cases are cited by 
the appellants: 

Magnus v. Magnus, 89 N. J. Eq. 346, where the 
entire estate was given to a niece "to dispose of 
in accordance with my instructions to her". 
vVhether these instructions were written or oral, 
past, present or future did not appear. A letter 
found in a bureau · drawer could not be conclu-
sively identified as that referred to by the testa-
tor and, besides, it was clearly of a testamentary 
character. 

Smith v. Smith, 55 N. J. Eq. 821, where a gift 
was made to trustees for a school for mechanical 
training, to be organized in accord with plans out-
lined or to be outlined by the testator. Not only 
was there the serious-in fact fatal - uncertainty, 
but any such written instructions would, by reason 
of the language of the will itself, have been of tes-
tamentary character. 

Condit v. Reynolds, 66 N. J. L. 242, where a 
power of appointment was given a husband "to 
carry into execution such charge and instruction 
as I may, during my life, have expressed to him 
in regard thereto''. 

In each of these instances, a mere brief state-
ment of the salient facts is sufficient not only to 
''square'' the decision with the cases cited by the 
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respondents, but to show how inapplicable to the 
instant case such a precedent must be. 

The appellants cite Atwood v. Rhode Island 
Hospital Trust Co1npany, 275 Fed. Rep. 513, as 
opposing reference to the trust agreement to de-
termine the ultimate beneficiaries because they 
wore not specified in the will. That case is elim-
inated from consideration here, however, by the 
fact that counsel for all parties conceded that the 
will there under consideration did not "incorpo-
rate by reference any existing trust agreement", 
and therefore, as that court pointed out, it was 
not within the doctrine of Newton v. Seamans 
Friend Society, 130 Mass. 91, Condit v. De Hart 
and Matter of Piffard, etc., cited by us (infra), 
and these cases did not apply. 

Because the testator, in a trust agreement pro-
duced by the trustee, reserved the power of mod-
ifica~n, the court held that he might, subsequent 
to t~ making of his will, have given oral in-
structions modifying this trust by which the 
uncertainty of disposition was rendered too great 
to be sustained. Judge Bingham filed a long and 
vigorous dissenting opinion, citing many cases, 
among them Moore's, 61 N. J. Eq. 616, and Condit 
v. De I-Iart (infra). 

Finally, in a last desperate effort to prejudice 
this court, an attempt is made, and for the first 
time, to discredit the trust agreement itself by 
claiming that it was not shown to be the one re-
f erred to hY the testator. They did not have the ., 

temerity to raise any such question during the 
trial or before the Vice-Chancellor. Their brief 
below stated only '' whether the trust agreement 
was found with the will does not affect the ques-
tion". In view of the state of the pleadings (pp. 
10, 48) and the absence of any question about 
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the identification, there was no reason why we 
should have brought from California, where he 
has long resided, l\/[r. JVI. J. Swetland, or even 
have taken his deposition. The whole argument 
of appellants and their attitude from the first 
may be well judged by the argument appearing 
at pages 68-77 or their brief. It is quite evident 
that counsel overlooked the statement by Mr. 
Johnson himself when he offer ed this document 
in evidence on behalf of app ellants during his 
examination of Mr. JVIontgomery, called as his 
witness vi!hen, after having the witness identify 
the signature of JVIaurice J. Swetland , he said: 

'' Mr. Johnson: I now offer in evidence 
paper hereto£ ore marked Exhibit C. 4 for 
identification, and I offer- it for a particular 
purpose, and for that only, which is to show 
along with other evidence, the testator's 
habitual use of certain words which appear 
in the will. This offer is not to be consid-
ered in any way as admitting this document 
- as putting this document in evidence, for 
the purpose of constriiing or completing the 
language of the will that makes reference to 
some triist agreement of the same date" 
(p. 86). 

Mr. N[ontgomery, private secretary to the tes-
tator, ,vho typewrote this trust agreement and 
was present when it was executed in duplicate, so 
testified and that one copy was placed by the de-
cedent in his private safe (pp. 68-69, 84-85). 

l\1r. Core y, one of the executors, associated in 
business with the testator J'or many years but in 
no way a benefi ciary under the will, testified that 
the trus t agreen1ent was kept by the testator with 
his pri vate papers in his sa fe (pp. 70-71); that the 
amendatory agreement of Jan nary 3, 1922, was 
also found in the testator's safe with his papers 
and securities after his death (and this while tes-
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-tifying as a witness called on behalf of these 
appellants (pp. 83-84). 

J\fr. Redfield, who was secretary of the tes-
tator's principal business organization, the United 
Publishers Corporation, testified that he first saw 
this 1917 agreement in 1918, when 1\1:aurice J. 
Swetland delivered to him his copy with the stock 
for safekeeping, just before he left for overseas 
service (p. 92); that a copy of the amendatory 
agreement of July 3rd, 1922, was likewise deliv-
ered to and kept by him (p. 93) and placed with 
all the securities in an envelope, wherein they 
were kept until June, 1925, after the testator's 
death, when he returned them to the trustee (pp. 
94-95). 

In spite of the disingenuous argument of ap-
pellants' connsel on the pages referred to, and 
regardless of 1\!Ir. Johnson's statement to the 
Vice/Chancellor, hereinbefore quoted, when he 
offet,d the 1917 agreement in evidence, it is iden-
tified absolutely and beyond possible cavil by 
these wholly disinterested witnesses. 

The single other question discussed by appel-
lants relates to the power vested in trustees with 
respect to the investment of funds, appellants 
con tending that the Vice-Chancellor erred in con-
struing the word "·with" as "without" as used 
in the will in conjunction with reference to the 
legal limitations upon fiduciaries. The intention 
of the testator and the correctness of the Vice-
Chancellor's ruling were so obvious, we think it 
unnecessary to add further to the discussion. 

l\,fcCARTER & ENGLISH, 

ARNOLD L. DAVIS 

(of the New York Bar), 
Solicitors for Defendants-Respondents. 

New Jersey Court of Errors and Appeals 

1\1:AumcE J. SwETLAND et al 
' / I •' 

C om,plainants-Responrlents, 

vs. 

HATTIE SwETLAND, et al., 
Defendants-Respondents, 

and 

DOROTHY JOHNSON, et al., 
Defendants-Appellants. 

SUPPLEMENT AL BRIEF FOR 
DEFENDANTS-RESPONDENTS. 

On the day of the argument of the appeal herein 
the brief thereto£ ore served on behalf of the ap-
pellants, with respect to which we had filed some 
time before an answering brief, was withdrawn 
and a new brief served on behalf of appellants 
which omits reference to the extraneous matters 
which we had criticised and substantially modifies 
the argument theretofore presented on appellants' 
behalf. 

The endeavor made in the earlier brief to cast 
doubt upon the identification of the trust agree-
ment referred to in the testator's will, and upon 
whieh we commented in the concluding pages of 
our brief, is now emphasized considerably more 
than before, and the object in so doing is even 
more apparent. In reply we again point out that 
before the Chancellor no question was raised by 
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anyone with respect to the identity of the docu-
ment produced by the executors, nor was the 
slightest question raised either during the trial or 
in the briefs as to its being the identical document 
referred to by the testator in his will. Under such 
circumstances there was no reason in the world 
why we should have gone to the trouble of tracing 
the duplicate or putting it in evidence. 

By reference to the State of Case (p. 71), it will 
be noted that when the trust agreement, Exhibit 
B, was offered in evidence by counsel for the exec-
utors, Mr. Johnson objected to its admission, 
without stating any grounds. The comment by 
the Court, however, indicates the only basis of 
objection which was under consideration, which 
necessarily assumed that the identification of the 
document had been properly accomplished. 

Furth~ore, as upon the oral argument, we 
call atttn~on to the fact, again referring to the 
State oR_ Case, that for yet another reason the 
appellants are barred from raising such a ques-
tion for the first time before this Court, because 
no exception was taken to the admission of the 
document (it having been finally offered on behalf 
of the appellants themselves, p. 86), and it was 
not specified in the notice of appeal (pp. 157 to 
163) or in the petition of appeal (pp. 162, 168). 

In any event the argument is pointless because, 
as illustrated in our principal brief, the original 
of this trust agreement was so positively and pre-
cisely identified by persons wholly disinterested 
in the controversy, as the document referred to in 
the will, as to preclude the possibility of fraud or 
error, or even the slightest doubt. 

On page 12 of the new brief differentiation be-
tween Exhibits Band C is sought to be established 
because under B a contingent reversion to the 
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residuary estate of the founder was provided for, 
while under C the same contingency provided for 
reversion to the Publishers Securities Company; 
but the result is precisely the same. This Secur-
ities Company is of course that referred to by 
:Nlr. Johnson in his concessions to the record on 
pages 66 and 67 of the record as the company to 
which the testator had trans£ erred a substantial 
portion of his assets and then had divided its stock 
among his children. In the event of the death of 
the son's children, who were the beneficiaries 
under Exhibit B, the principal and unexpended 
income would pass in equal shares to the testator's 
children either under the provisions of Exhibit B 
or of Exhibit C. The statement on p. 12 of this 
brief that 1100 of the 1978 shares of P. S. Co. 
stock mentioned in Exhibit C was included in 
Exhibit B is erroneous. One is common and the 
other Class B stock. 

At page 13 of their brief the statement is made 
that '' the trustee may have executed any number 
of documents of a similar kind. The door is 
opened wide for fraud.'' To indulge in such an 
assumption is to do such violence to the record as 
to be almost inconceivable. It overlooks the fact 
that ho-wever many of '' similar documents'' the 
trustee mav have executed unknown to the tes-., 
tator, this particular document was the one which 
evidenced the trust founded by the testator and 
was the one to which he ref erred in the third para-
graph of his will. 

On page 15 of the brief appears the statement 
that if the testator ref erred in his will to the trust 
agreement of July 14th, 1927, "then at any time 
after the execution of the will down to the date 
of testator's death he might have by an instru-
ment not executed in accordance with the provt-
sions of the Statute of Wills, either revoked the 
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gift or changed its ultimate disposition." That 
statement ·wholly disregards the fact that the 
power of revocation reserved to the founder of 
_the trust under the agreement of July 14th, 1917, 
was expressly cancelled by that founder under the 
provisions of the supplemental agreement of Jan-
uary 3rd, 1922, which was executed before the 
will was executed. The testator the ref ore had not 
reserved the right and could not execute a revoca-
tion subsequent to the execution of his will. It 
also ignores the fact that the testator had no 
power to modify any of its terms or change its 
beneficiaries. 

In this connection it should be noted that the 
other two daughters of . this testator, Mrs. I{ane 
and Mrs. Stevens, are in precisely the same posi-
tion as the appellant, Mrs. Johnson, and are af-
fecteds· recisely the same way by the will and 
by the decree, yet they recognized the trust agree-
ment roduced and the validity of the will, and 

-not only did that, but have done what they could 
to insure the carrying into effect of that which 
every one knew to be the desire and purpose of 
their father as expressed in his will. 

On page 16 of the brief appears the statement: 

'' There was no trust agreement of July 
14th, 1917, created by testator. The trust 
agreement of July 14th, 1917, was created by 
the trustee, Maurice J. Swetland.'' 

Whatever may be the purpose of this statement~ 
the fact, undisputed, remains that this testator 
was the founder of that trust, is so denominated 
in the document (p. 23, fol. 20), and the moving 
consideration as expressed in the document came 
from the testator (p. 22). l\!Iuch of the argument 
in the succeeding pages of appellants' brief is 
' predicated upon the assumption that at the time 
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of the execution of the will the testator still had 
not only the power of revocation but of purpose 
and beneficiary modifi.ca tion reserved to him 
under the provisions of the trust agreement, 
which of course is not the fact, as so amply dem-
onstrated by the record. But even if the contrary 
were the case, the situation would not be altered 
for the reasons pointed out by the Vice-Chancellor 
below and amplified in our principal brief. We 
do not care to extend the discussion with respect 
to cases already cited beyond that contained in our 
principal brief. 

Counsel for the appellants devote their eighth 
point to a discussion of the proposition that '' the 
gift cannot be sustained upon the theory that the 
trust agreement is not a document of a 'testa -
mentary nature,' '' taking exception to the find-
ing by the Vice Chancellor that the trust agree-
ment was declaratory merely and not dispositive. 

In support of that proposition they cite a num-
ber of cases which were discussed in their prior 
brief and are commented upon in ours. To these 
they add the case of Stevenson v. Earle, 65 N. J. 
E. 721, their quotations from and comments upon 
which indicate their apparent oversight of one es-
sential and controlling distinct ion between the 
case at bar and that line of cases of which the 
Stevenson case is an example. 

In the Ste .venson , case the testator, a locomotive 
engineer, quite some time prior to the execution 
of his will had made a substantial deposit in a 
fund for railroad employees' savings under the 
rules and regulations of the organization by which 
he was required at the time of opening his account 
to designate in writing the person to whom, in 
event of his death, any balance then remaining to 
his credit should be paid, in accord with which 
he designated his wife and thereafter gave to 
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her the pass book. 1-Ie retained and exercised 
continuously until his death the right to -withdraw 
amounts fro1n this fund from time to time for his 
own personal use and benefit and also added 
amounts to it by deposit. By his -will he left his 
estate in trust. His -widow and also his executor 
claimed this fund. The court, reversing the Vice 
Chancellor, held that while the donative purpose 
of the testator was apparent from the designation 
of the wife, the gift did not cover the whole 
amount of the deposits made by him, but at best 
the balance only which might remain to his credit 
at his death, and that the agreement between the 
testator and the organization holding the fund 
could not be construed to be a declaration of trust 
in favor of the wife. Manifestly standing alone, 
it could not be so construed, nor as a gift inter 
vivas. )Phe question of incorporation by refer-
ence vJas not involved. A very brief quotation 
from a portion of the opinion quoted by appel-
lants' counsel (referring only to the agreement 
upon which the wife based her claim and wholly 
without reference to the will) will suffice to indi-
cate our point : 

'' Instead of the agreement showing that by 
force of it the husband had parted with his 
interest in the funds then deposited and there-
after to be deposited by him-that he had 
put them out of his power, so far as any inter-
est of his was concerned-it in terms pre-
serves to him the absolute right of dealing 
with and disposing of them solely for his own 
benefit, and that he exercised this right to its 
fullest extent is shown by his dealings with 
the deposits as set forth in the statement of 
facts above recited * * ,,., but in order to 
legalize such a gift, there must be not only a 
donative intention, but also, in conjunction 
with it, a complete stripping of the donor of 

r 

7 

!ll ~o~inion or control oyer the thing given. 
· · -.. The expressed intention of the de-
ceased was only to bestow upon his wife so 
much of his deposit as should remain undrawn 
by him at his death. Such a gift it seems to 
us is purely testamentary in its character.'' 

And counsel then adds : 

"It is hard to differentiate the underlying 
facts in that case from those in the case at 
bar. * * * Here we have the trust agree-
ment _or decfaration of July 14th, 1917, which 
says 111 effect precisely the same thing, i. e., 
'If I do not change the trust agreement then 
my property shall be distributed in accord-
ance with the terms of that agreement; if I 
do change it it is to be distributed in the man-
ner in which I may change it.' '' 

On the contrary, we find in the Stevenson case 
the only property under consideration was the 
balance of a fund deposited with an organization 
under a deposit agreement in which his wife was 
named as the payee of any credit balance remain-
ing at his death-clearly of testamentary char-
acter. Title did not pass until death. 

In the case at bar, on the other hand, we have 
disclosed an utterly different situation. The 
trust agreement was executed nearly five years be-
fore the testator's death, and under its terms he 
deposited with the trustee a substantial fund with 
respect to the management or use of which he re-
served to himself no control or interest what-
soever. Title to the property passed to the trus-
tee immediately. The trustor did not even retain 
the voting power on the stock. 1-Ie could revoke 
the whole trust but never did. No one is here 
claiming any interest in any part of that fund. 
The will here 1under consideration made no a.t-
tempt to dispose of any of that property or fund. 
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It by its express terms merely directed that one-
fourth of the ultimate residuary estate should be 
given to the trustee named in the will and in that 
agreement. Resort does not have to be made to 
the trust agreement to find out what and how 
much of the testator's property was thus given, 
for that is defined by the will itself, and that 
property was never a part of the trust fund, nor 
is there conceivably to be spelled out of the situa-
tion any intent of the testator to create a trust 
over which he would have any control whatso-
ever; nor does the will refer to property the 
title to which had even to a limited extent parted 
frorn h1m prior to his death. Whether or not 
the testator retained until his death control of 
that portion of his estate which he sought by 
this paragraph of his will to give to a desig-
nater-?~ustee and throug ·h him pass on to cer-
tain ~ f his g~andchildr~n is not in the slightest 
degree material to our issue. It can no more be 
urged as an objection to this gift than it could 
be to the gift in the same paragraph to this appel-
lant and her two sisters. Therein lies the distinc-
tion. We are in no way concerned with the prop-
erty ·which was specified in the trust agreement of 
July 14th, 1917. It is not denied that that was a 
valid trust. There is not even a suggestion that at 
the time of his death the testator had the slightest 
interest in any of that property or that any inter-
est therein did or could pass to anyone under the 
provisions of this will. Ile merely provided that 
when the life estates created by him should ter-
minate, one-fourth of the residue then remaining, 
if any, should be delivered to M. J. Swetland, as 
trustee, named in a formal document so long be-
fore authorized by him and still in existence. 
Whether the trustee then acting should be his son 
or a successor trustee was immaterial. The lan-
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guage used indicates the clear intent of the testa-
tor to n1ake this gift to a trustee, living at his 
death, who had no power of appointment under 
the will or exercisable after testator's death, and 
whose beneficiaries were absolutely fixed by a pre-
existing aocum'3nt identified by the will. The 
duties of the trustees appointed by the will of the 
testator as custodians of this residuary estate will 
be fully complied with by their delivery of the 
designated portion of this estate to the trustee 
named who survived the testator. 

On page 10 of their brief they seek by analogy 
to apply this Stevenson case to this issue. They 
indulge the assumption that the testator might 
have changed the trust agreement, overlooking the 
fact that he had no power to make the slightest 
change in any of its provisions. He could only 
revoke it altogether, which points out the fallacy 
of the argun1ent under their next point, IX ( pp. 
64, 68). 

Their argument admits that the agreement of 
July 14th, 1917, was still in effective existence-
in fact it is asserted repeatedly in the brief irr 
support of various phases of their argument. 
Whether or not the property listed therefn had 
been increased or decreased by mutual agreement 
between trustor and trustee is of no moment what-
ever here. The trustee named therein and in the 
will lived and could function. S1nith v. Smith, 
54 N. J. E. 1, is cited in support of their point, 
but it cannot, we think, be held to apply. The 
court there said, as quoted by counsel: 

'' the question is * * * whether the testa-
tor, by mere reference to his own language, 
used to others at previous times, concerning 
that which was 1not existing, but was to take 

_ life in his will, may as against his heirs and 
next of kin n1ake that language operative in 
the testamentary disposition of his property.'' 
(Italics ours.) 
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But in the instant case, to paraphrase the lan-
g·uage above used, the testator referred to lan-
guage used by another at previous time concern-
ing that which was then in existence and in hand. 
We are not dealing with the property named in 
the trust agreement at all, nor with an instru-
ment the terms of which could be modified or 
varied by the testator during his lifetime or by 
his will. 

Likewise in the case of .Atwood v. R. I. Hospital 
Tntst Co., 275 Fed. 513, next cited, the court, as 
it points out so clearly in its opinion, was dealing 
with an instrument the provisions of which were 
''shifting''-subject to "oral or written change" 
by the testator. :No such situation is here pre-
sented. 

On page 67 counsel concedes that a trust estab, 
lished bpn other-

" mfy be treated · as an entity and a legatee 
or devisee under a will may be considered as 
sufficiently identified if such a trust is referred 
to in the will. It is such a trust that the 
chancellor referred to by his. language in 
S1nith v. Sniith, 54 N. J. E. 1. The Statute 
of Wills is not violated, for no proof by oral 
testimony is required of an act of the testa-
tor." 

Then follows the statement: 
'' Here it is the act of the testator himself, 

i. e., establishment of this trust, the trust 
agreement being executed not by the testator 
but by the trustee, which is to be proven by 
oral testimony.'' 

But on page 16 of the same brief they say: 
"In passing we observe that there was no 

trust agreement of July 14, 1917, created by 
testator. The trust agreement of July 14, 
1917, was createtl by the trustee, 1\1:aurice J. 
Swetland.'' 
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0n page 38 they say: 

"A distinguishing feature of all the cases 
where some instrument dehors the will ha~ 
been referred to as indicating the beneficiaries 
of the will, etc.;is that, in each of those cases 
the instrument has not been an instrument 
created by the testator." 

and we add - -that is one reason why they apply 
to the issue before this court. 

In these _ cases cited for appellants there was 
of necessity resort to as much oral testimony to 
identify the extrinsic document as in the instant 
case. Here there was no oral testimony of any 
act by the testator with respect to the identifica -
tion of this trust agreement. It was limited to the 
identification of the document as the one men-
tioned in the will, viz., to the signature of the 
trustee, the witness thereto, the placing of it in 
testator's safe and its removal therefrom subse-
quent to his death. The founder of the trust was 
the testator-the declarant of its terms and the 
namer of the beneficiaries thereunder was another 
person, the Trustee, and over it or him the tes-
tator at no time had any control. He could only 
revoke in its entirety, but did not. In the lan-
guage of appellants' counsel above referred to, it 
may therefore be treated as an entity and the 
trust having been referred to in the will, the lega:. 
tee so named may be considered as sufficiently 
identified. 

They instance the cases holding that '' one may 
leave his property to the executor of another," 
where the power is granted to the ot.her to create 
the entity. 'l1he situation in the instant case is 
even stronger, for there can be no distinction be-
tween the executor of another and the trustee or 
custodian of a fund, for here the custodian ( trus-
tee) could not create the entity and his powers 
were precisely defined by a formal instrument 
long antedating the will, whereas in the executor 
case the terms of the instrument by which he was 
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appointed may have been wholly unknown to the 
testator, or not even in existence at the time of 
the signing of the will. 

In re C0nway, 124 N. Y. 455, and In re O'Neill, 
91 N. Y. 512, cited on page 41 of their brief, are 
'' end of the will cases'' and can have no possible 
bearing on the issue before this court. 

Olliff e v. Wells, 130 Mass. 221, involved a will 
under which a residuary estate was attempted to 
be g·iven to a trustee to be disposed of by him 
"as in his discretion shall appear best calculated 
to carry out wishes which I have expressed to 
him, or may express to him.'' Surely nothing fur-
ther is necessary than this brief quotation to indi-
cate how far from the instant case was that and 
how utterly inapplicable it must be on the facts. 
Not only was this disposition subject to change 
by ora~t by subs~quent direction ~f _the testat?r. 

The \ brief quotation from the op1n1on of Chief 
Justice Denio in the case of Langdon v. Astor's 
Execiitors, 16 N. Y. 9, cited on page 47 of appel-
lants' brief, seems not to give a fair idea of the 
actual effect of that decision, which might well be 
cited as favoring the contention of the respondents 
here. :JYir. Astor by a codicil to his will bequeathed 
to his daughter, the plaintiff, the income from a 
substantial trust fund deposited with an institu-
tional trustee in New Y oik. By a prior codicil,, 
which was not revoked, he provided-

'' for as n1uch as I may make advancements 
or beneficial provisions for persons or pur-
poses provided for in my will and codicil~,, 
it is my <lirection that such advancements, 1f 
charged in my books of account, shall b_e 
deemed as so much, on account of the provi-
sion in my will or codicils, in favor of such 
persons or purposes.'' 
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Following his death entries were found in his 
ledger in which he debited Mrs. Langdon: 

''for the following stocks charged to said 
trust account August 13, 1839, now handed 
her, being property bequeathed to her in sim-
ilar terms by a codicil of my will * * *. '' 

The question before the court was whether the 
plaintiff could, notwithstanding this entry in the 
ledger, recover the legacy referred to in the codi-
cil which was executed by the testator subsequent 
to the codicil containing the above quoted restric-
tive clause. The Trial Court found in favor of the 
executors, defeating the claim. The General 
Term reversed, but the Court of Appeals, revers-
ing the General Term, sustained the Trial Term. 

Stress is laid by counsel upon M artter of Dana 
Co., 215 N. Y. 461 (pp. 47 ff.). The question there 
before the Court was ·whether or not property 
transferred to a trustee by testator in his lifetime, 
under and in purs-i1ance of the terms of a trust 
agreement executed by the testator was '' subject 
to a transfer tax as a gift intended to take effect 
after the grantor's death." It appeared from the 
face of the trust agreem.ent that the donor re-
served to his own use the entire income from the 
trusteed property during his lifetime, the right to 
direct how the trustee should vote thereon, it be-
ing stock, the power to direct, the manner at and 
price for which the stock should be sold, to sub-
stitute a different trustee at will and in addition 
to all that, the right of revocation. The Court 
found, and properly, that 

'' after the execution of the deed of trust Mr. 
Dana still retained just as much power over 
the stock as he would have had if he had dis-
posed of it by will instead of executing the 
instrument. '"' * ,x, '' 
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The instrument directed the trustee to pay the 
income after Mr. Dana's death to his adopted 
daughter for life, thereafter to an adopted son 
for life, and thereafter to divide the principal 
among named donees, or, if they were unable to 
take, to divid e it among those named as residuary 
legatees in the testator's will. What possible ap-
plication to the issue before this court can the 
cited case have upon those facts ~ It is perfectly 
patent that the Dana trust, not becoming effective 
as a transfer of property, or any interest in prop-
erty, 1until aft er his death, was a testamentary dis-
position of his property and that such a transfer 
,,ras subject to the tax sought to be imposed. Not 
a single question involved before that court is 
here presented. 

The ;t,uation here presented as so sharply dis-
tingui~1e~ from the cases relied upon by the ap-
pellants is that the trust agreement of July 14, 
1917, is not testamentary in its nature. It went 
into effect according to its terms immediately 
upon execution, and the interests of the bene-
ficiaries thereunder vested immediately. Revoca-
ble trusts are common and have never been held 
invalid because not executed with like formality 
as a will. The revocable provision of this agree-
ment about which counsel for the appellants have 
so much to say, -gave to the founder of the trust 
power to revoke the trust in its entirety, and no 
other power whatsoever. In the case at bar the 
gift by testator, evidenced by his will, was to the 
trustee named in an instrument specified by exact 
date, and that gift is not made subject to any 
power of revocation or control by testator. So 
far as the testamentary gift is concerned, it could 
only be revoked by a subsequent codicil or will ,, 
neither of which was executed, and finally we must 
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bear in mind that not only was this power of 
revocation reserved to the founder actually re-
leased prior to the execution of his will, but re-
gardless of that it was never exercised. 

It is therefore respectfully submitt.ed that 
the decree of the Court below should be in all 
respects affirmed. 

McCARTER & ENGLISI;[, 

ARNOLD L. DAVIS, 

(Of the New York Bar), 
Solicitors for Defendants-Respondents. 
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SUPPLEMENTAL BRIEF ON BEHALF OF 
COMPLAIN A'NTS-RESPONDENT'S. 

A brief was served upon the respondents by 
the appellants containing statements which were 
not supported by the record and which we are 
inforrned were n1isleading and untrue in fact. It 
was in answer to this brief that the brief of the 
,con1plainants-respondents was prepared and 
filed. vVhen the improper matter appearing in 
appellants' brief was brought to the attention of 
their New Jersey solicitors of record, the brief 
was withdrawn, but not until the brief of the 
complainants-respondents had been written and 
actually printed. vVe therefore of necessity filed 
the printed briefs. 

,Ve mention this n1atter because in our brief 
as filed we have referred to i111proper statements 
in appellants' brief. These references are, of 

, 
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course, to the brief originally served upon us 
and do not apply to the brief which is signed by 
Mr. Lane and which is now before the court. 
The questions of law discussed in our brief re-
n1ain the issues involved in this appeal, and, with 
this explanation, that brief may stand in con-
junction with this supplemental brief as setting 
forth the views of the executors and trustees of 
the Swetland will. 

There are some arguments in the brief filed by 
Mr. Lane which perhaps are not answered with 
enough particularity in our main brief. It is our 
purpose now to point out certain flaws in those 
arguments. 

I. 
Appellants' error 111 statement of facts. 
The trust agreement bears date July 14, 1917. 

It is signed by Maurice J. Swetland, the trustee 
named therein. It is witnessed by L. J. Mont-
gomery. At the trial, the execution of this agree-
ment was proven by the subscribing witness. No 
question of the authenticity of this trust was 
raised below, nor do we understand that the 
learned counsel for the appellants really intended 
to question it in his brief in this court (appel-
lants' brief, p. 14), although n1uch discussion of 
it is found therein. 

It is not strange that new counsel should be-
come somewhat confused in his discussion of the 
trust agreements of July 14, 1917, and the one 
of January 3, 1922. This confusion is strikingly 
illustrated at page 12 of his brief, wherein it is 
stated: 

"and the 1998 share of the Publishers Securi-
ties Co. common stock, which under the 
agree1nent of January 3, 1922 (Ex. C.), is to 
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become the property of the Trustee, Maurice 
J. Swetland, upon his youngest child becon1-
ing of age, 1,100 shares are the same 1,100 
shares which are referred to in the trust 
declaration of July 14, 1917 ( Ex. B, p. 21)." 

In fact, under the 1917 trust agreement, the 
trustee held 1,100 shares of the United Publishers 
Corp. pref erred B stock for the benefit of the 
trustee's wife and children (See Ex. 5, pp. 21-3). 
While the 1922 trust agreement included the same 
1,100 shares plus other securities mentioned in-

' eluding "1,998 shares of Publishers Securities 
Co. common stock." These companies are sepa-
rate and different. The former is the publishing 
corporation, of which decedent was president 

. ' with a capital stock of "$12,000,000 or more" 
(p. 89), while the latter is a holding company 
' ' ' and son1e or all of the assets of this had come 
from the testator, and the stock was distributed 
an1ong his children only'' including Dorothy 
Johnson (Mr. Johnson, p. 66), and it is this 
latter stock only which under the 1922 trust 
agree111ent was to eventually belong to the testa-
tor's son, :Maurice J. Swetland. 

II. 
On page 13, appellants argue 

''No ainount of words can avoid the effect 
that the ultimate disposition of this testa-
tor's property rests upon the oral testimony 
?f Corey, Redfield and Montgomery, and, 
indeed, really only upon the oral testimony 
of lVIontgomery,_ for he is the only one who 
says he saw the 1nstrun1ent drawn and signed 
by i1aurice S·wetland." 

. Th~s is true only to the extent necessary to 
1denhfy and prove the docun1ent-it is equally 
true that a vvill of another affecting the ultin1ate 
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disposition of a testator's property, rests upon 
the oral testimony of witnesses to identify and 
prove the will. 

The trust agreen1ent signed by the trustee is 
a proven instrument, as is any will executed by 
another than the testator. Between the two, the 
distinction is without difference, for the reason 
that the will of A is no more sacrosanct as a 
written instrument than is the trust agreement, 
when either are sought to be incorporated in 
the will of B. The will of A is not an instrument 
executed by B in strict conformity with the 
statute of wills any more than is the trust agree-' . ment and as was said by Judge Cardozo, 1n 
111att~r of Fowles, 222 N. Y. 222, at page 233, 

'once identify the document as her will; it 
h . " then becomes 1s own. 

III. 

The authenticity of the trust agreement of 
July 14, 1917, cannot be questioned on this ap-
peal. 

A large part of appellants' new brief is taken 
up with an attack on the authenticity of the 
document which was admitted in evidence as the 
trust agreeinent- of July 14, 1917, referred to in 
the will. It is too late to raise this question now. 
Jt was not raised in the court below. In fact, the 
document was actually offered in evidence by 
counsel for the present appellants (p. 86). 

Paragraph five of the petition of appeal raises 
the question of law as to th~ right to incorporate 
the agreement into the will by reference, but :10-
where in the petition is there raised the quest10n 
of fact as to the identity of the document re-
f erred to. r11his question therefore need not be 
co1\sidered by the Court. 

Engelhard v. Schweder, 92 N. J. Eq. 663. 
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IV. 

The English cases cited in our main brief can-
not be disregarded. 

Under Point .. VI, on page 40 of appellants' 
brier, the following statement appears: 

'' In vVillis v. Lowe, 4 Notes of Cases, 428'' 
(the correct citation is 5 Notes of Cases, 428), 
"it is stated that the doctrine was founded 
on a misapprehension. Lord Eldon, who first 
held that an extrinsic informal document 
could be incorporated by reference under the 
J~11glish state, later expressed his doubt as 
to the soundness of that decision, 1 Ves. & 
Bea., 455, 14 Eng. Rep. 163." 

rl1]1is argu1nent was evidently used in Allen v. 
]lladdodc. In that case the Right Hon. T. Pem-
he rl .011 Leigh says: 

No doubt the rule of law is as stated by 
Lonl gJdon jn Smart v. Prujean ( 6 Ves. 
GfiG), '' an instrument properly attested, in 
orde1· to incorporate another instrun1ent not 
aU ested, 1nust describe it so as to be a 1nani-
fostation of what the paper is which is n1eant 
J.o be incorporated.'' 

]i
1or this purpose it is necessary that it 

shonld be so described as to have no doubt in 
tl1e 111i11d of the judge, in the circu1nstances 
:is Lliey actually existed and are proved be-
fore ]1i1n that the paper referred to is the 
pn per propou1ided. 

]>·1°·c· 4")~. C t"°) I . l l • 

Tu a subsequent case, however, if Lord 
Eldon's observations are accurately re-
ported, he appears to have intin1ated some 
donbt wliethcr a paper antedating and 
clearly nnd undeniably referred to could be 
n1ade part of the will. ,~Tilkinson v. Adam 
(l Vcs. and Bea. 455), but if any such doubt 
was ever 1-lirown out, later decisions re1noved 
it. 
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Appellants also argue that the decisions under 
the English State of ,Vills are so affected by the 
liberal provisions of Lord St. Leonard's Act 
(15 and 16 Viet. ch. 24), as to be of little aid in 
interpreting the New .Jersey statute of wills, 
citing In re Conway, 124 N. Y. 455; and In re 
O'Neil, 91 N. Y. 516 ( erroneously cited in appel-
lants' brief as 91 N. Y. 512). 

The New York statute requires that a will be 
signed by the testator and the witness at the 
'' end of the will.'' In the two New York cases 
above referred to, parts of the wills were written 
on the back of printed forms and not above the 
testator's signature. Both of those decisions 
construed this requirenient of the New York 
,stat1:1te that the testator sign at the end of the 
( will. In other words, they are '' end of the 
will" cases referred to in Jessup-Redfield Law 
of Practice in the Surrogate's Court, as quoted 
on page 8 of our main brief. 

Neither of these decisions in referring to Lord 
St. I.,eonard's Act (15 and 16 Viet. ch. 24), was 
discussing the doctrine of incorporation by refer-
ence. The history of the English law leading up 
to the enactment of Lord St. Leonard's Act is 
stated In the III atter of Conway, 124 N. Y. 458 
( the case relied on by appellants), at pp. 460-
462, as follows: 

'' Prior to January 1, 1838, no solen1nities 
were necessary for the making of a will of 
personal estate. Wills were admitted to pro -
bate which did not contain either the signa-
hue or seal of the testator, and were in the 
handwriting of son1e other person. While 
the Statute of Frauds provided the forn1ali-
ties of signature and attestation necessary 
for a devise of lands by statute ( J •Viet. , 
cliap. 2G, sec. 9) it was :provided '~hat ~o 
will shaH be valid unless 1t shall be 1n wnt -
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ing and executed in manner hereinafter men-
tioned ( that is to say), it shall be signed 
at the . foot or end thereof by the testator, 
or by s01ne other person in his presence and 
by his direction, and such signature shall be 
made or acknowledged by the testator in 
the presence of two or n1ore witnesses pres -
ent at the same time, and such witnesses shall 
attest and shall subscribe the will in the 
presence of the testator, but no form of at-
testation shall be necessary.' This act took 
effect January 1, 1838. A new ground of 
contest in the courts was now presented 
as to what should be considered a sign-
ing of the will at the end or foot there-
of. :Mr. Williams in his work on Execu-
tors (p. 78) says the tendency was at 
first in the direction of a liberal construction 
of this part of the statute, but afterwards 
it was deemed necessary to take a more rigid 
view of the enactment on the ground that it 
was intended to prevent any addition being 
ma.du to tlin will after the deceased had 
executed it. Accordingly probate was refused 
jn a great nurnber of cases. This result, not 
at all surprising, jn view of the fact that 
prior to 1838 testamentary dispositions of 
personalty were frequently given effect 
·where the testator had not even signed or 
authorized the signing of the writing, led to 
the passage of the statute (15 Viet., chap. 
24), entitled 'An act for the amendment of 
the lavvs with respect to wills,' passed June 
17, :I 832. Section 1 provides as fol1ows: 
'vVhere, by an act passed in the first year of 
the reign of I-Ier Majesty Queen Victoria, 
entitled an act for the amendment of the laws 
with respect to wills, it is enacted that no 
will shall be valid unless it shall be signed 
at the foot or end thereof by the testator, or 
hy son10 other person in his presence and by 
his <lircc\tion. Every will shall, so far only 
as reµ;anls il1e position of the signature of 
the testator or of the person signing for hin1, 
as aforesaid, be deemed to be valid within 
tho said enactnient as explained by this act if 
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the signature shall be 'so placed at, or after, 
or following, or under, or beside, or op-
posite to the end of the will, that it shall 
be apparent on the face of the will that the 
testator intended to give effect by such, his 
signature, to the writing signed as his will, 
and that no such will shall be affected by the 
circu1nstances that the signature shall not 
follow or be imn1ediately after the foot or 
end of the will, or by the circumstance that 
a blank space shall intervene between the 
concluding word of the will and the signa-
ture, or by the circun1stance that the signa-
hue placed arnong the words of the testi-
monium clause or clause of attestation shall 
follow or be after or under the clause of at-
testation, either with or without the blank 

ace intervening, or shall follow or be after, 
under, or beside the names, or one of the 

an1es, of the subscribing witnesses, or by 
the circumstance that the signature shall be 
on a side or page or other portion of the 
paper or papers containing the will whereon 
no clause or paragraph or disposing part of 
the will shall be written above the signature, 
or by the circumstance that there shall ap-
pear to be sufficient space on or at the bot-
to111 of the preceding side or page or other 
portion of the same paper on which the will 
is written to contain the signature; and the 
enumeration of the above circun1stances shall 
not restrict the generality of the above enact-
ment, but no signature under the said act 
or this act shaH be operative to give effect 
to any disposition or direction which is 
underneath or which follows it, nor shall it 
give effect to any disposition or direction 
inserted after the signature shall be made.' 

'' Clearly, it needs no other argun1ent than 
is furnished by a statement of the practice in 
England respecting the probate of wills prior 
to 1838, and a reading of the a1nendment of 
1852, to demonstrate the inapplicability of 
English decisions to a question like that be-
fore us. By statute the E;nglish courts are 
commanded to consider the intent of the tes-
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tator in determining whether there was a due 
execution. With us it is the intention of the 
legislature and not that of the testator which 
controls such a question. Matter of 
0 'Neill.'' 

Pron1 the foregoing quotation, it clearly ap-
pears that Lord St. Leonard's Act has nothing 
whatever to do with the doctrine of incorporation 
by reference. The English Statute of Wills re-
quired that the will be signed by the testator at 
the foot or end thereof. Lord St. Leonard's 
Act changed this requirement as it had been pre-
viously construed by the courts. 

The doctrine of incorporation by reference, on 
the other hand, is not based upon statute at all, 
but is a part of the common law of England. As 
pointed out in our n1ain brief, it existed prior to 
the enactrnent of the English Statute of Prauds 
and was not altered either by that statute or by 
the ,i\1ills Act of 1837. It was the law of England 
centuries before the enactment of Lord St. 
Leonard's Act and was applied in at least two 
cases ( Goods of Durha1n, 3 Curt., Eccl. 57, 1 
Notes of Cases, 363, 163 Eng. Reports, Pull Re-
print, 654, and In re Dickens, 3 Curt. Eccl. 60, 1 
Notes of Cases, 398, 163 Eng. Reports, Pull Re-
print, G54), after the enactment of the Statute of 
vVills and before that statute was "liberalized" 
by Lord St. Leonard's Act. 

V. 
The fact that the trust agreement was by its 

terms revocable is immaterial. 
This is discussed at pages 25 and 26 of our 

n1ain brief. 

In the new brief filed by the appellants, the 
argument is n1acle that because the trust agree-
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ment was by its terms revocable "distribution of 
testator's property therefore may be changed 
from time to time by the testator in a manner not 
prescribed by the Statute of Wills" (Appellants' 
brief, p. 44). This argument is based upon a 
failure to distinguish between the fund disposed 
of by the trust agreement and the fund disposed 
of by the testator's will, i. e. his estate. Revoca-
tion of the trust agreement in the testator's life-
tin1e could affect only the securities which were 
held under that agreement. It would have no 
effect whatever on the property dispos~d of by 
the testator's will. No matter what changes the 
testator might have made in his lifetime as to the 
disposition of the trust fund, the estate which 
was di~sed of by his will passed to Maur_ic_e J-. 
Swetla~d, trustee, under the terms and prov1s1ons 
of the trust agreernent as set forth in the docu-
1nent of July 14, 1917, because his will, duly 
executed in accordance with the Statute of ·vVi11s, 
so provides. 

VI. 

The trust agree1nent is not a document of a 
''testamentary nature.'' 

In New York State it has been held that an 
unattested paper which is of a testamentary 
natu ,re, cannot be taken as a part of the will 
even though referred to by that instrument. 
Booth v. Bavt 1ist Ch'llrch, 126 N. Y. 215, at p. 247. 
And yet the sarne court upheld ·wills by which 
the testator disposed of his estate in accordance 
with the provisions of the will of another. And 
,vhat docun1ent is of a testamentary nature if 
not a will f 

The distinction is that if the document referred 
to was created for the purpose of disposing of 
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testator's property at his death, it is testa-
mentary and cannot be incorporated under the 
New York rule. But if the document has a 
separate existence for another purpose and does 
not of itself purport to dispose of the estate 
which testator n1ay have at his death, it is not 
of a "testanientary nature," as far as the testa-
tor is concerned, and can be incorporated by 
reference even in New York. It does not purport 
to dispose of testator's estate until at his death 
his duly executed will makes it a part of such 
will and thus gives it a testarnentary character. 

The trust agreement here in question relates 
~ solely to the trust fund referred to in it. It does 

not purport to dispose of the estate left by the 
testator at his death, and it is not of a '' testa-
mentary nature'' as that term is used in the 
cases. It is referred to by the will as in the cases 
of C ondd · v. Dell art and In re Piff ard, merely 
for the purpose of ascertaining the persons to 
whon1 tlrn estate passes by the testator's will. 

In U1~ ease of Stevenson v. Earl, 65 N. J. Eq. 
721, rehed upon liy appellants, the rules of the 
~eposil: agreeinent appeared to make a disposi-
tion of the balance in the account remaining at 
the den th of the depositor. ~Phe funds in this 
deposit ·were subject to change and withdrawal 
hy the depositor during his lifetime, and it was 
only tlw lJalmiee remaining at tl1e tin1e of his 
death wliich was to he paid to his wife. In other 
\vords, the decision dealt only with the corpus or 
the remainder of the funds ref erred to by the 
deposit or trust agreement. 

In tlie C'ase at liar, ·we are not concerned with 
the corpus or Llroperty orjgiually trusteed under 
the trnst agreernm1t:, liecanse it is not that prop--
erty \Ye are conside1i11g in this case. ~l1he corp 1us 
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of the trust may have been taken therefrom un-
der any kind of a subsequent lawful agreement, 
but the trust instritment remained. 

The testator by his will gave and devised to 
the trustee a new corpu ,s, to wit, one-fourth of 
his residuary estate. That corpit.s could not be 
changed by any alteration in the trust agreement 
during the life of the testator, but could only be 
changed by the testator executing a new will. 
The gift was to l\!Iaurice J. Swetland as Trustee. 
That is the testamentary provision of the will. 
The unchangeable trust instrument was that 
which had theretofore been made and executed 
on July 14, 1917, and which ·was referred to "not 
as trf £erring the property by appointment, but 
to d fine and make certain the persons to whom 
and t e proportions in which'' the property, un-
der the testamentary provisions of the will, 
should pass, as was done in the Pi ff ard and Con-
dit cases. Therefore, we cannot see in what re-
spect the Stevenson case has any application to 
the case at bar. 

Respectfully submitted, 

BORDEN D. WHITING, 
IRA C. 1\1:OORE, .JR., 
GH~ORGE W. ELKINS, 

( Of the N e-,v York Bar), 
Of Counsel with Maurice J. Swetland, 

Ernest l\lI. Corey, Frederic C. Stevens 
and :Maurice J. I(ane, Executors of 
and Trustees under the Last vVill and 
Testament of Horace l\lI. Swetland, 
Deceased, Complainants-Respondents. 




