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SUMMONS. 

State of New Jersey to Herman 
Maurer: 

( L. s.) You ARE SUMMONED to answer the 
annexed complaint of Joseph Weis-
berger in an action at law in the Essex 

County Circuit Court. AND TAKE NoTrcE that 
unless you file your answer to said complaint 
with the Clerk of the said Essex County Circuit 
Court at Newark within twenty days after serv-
ice upon you of this writ and the annexed com-
plaint, plaintiff may proceed in the suit and judg-
ment may be entered against you. 

W ITNEss, WILLIAM A. SMITH, Judge of the 
Essex County Circuit Court at Newark this 22nd 
day of October, 1930. 

JOHN H. SCOTT, 
Clerk. 

KESSLER & KESSLER, 
Attorneys. 

To the within-named defendant: 

TAKE NOTICE that if the within summons and 
complaint be served upon you personally and 
you intend to make defense, then you must file 
an affidavit of merits within ten days of such 
service and must file an answer within twenty 
days of such service; and that in default thereof 
judgment will be entered against you. 

KESSLER & KESSLER, 
Attorneys for Plaintiff. 
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COMPLAINT. 
Filed October 22, 1930. 

Essex County Circuit Court 
10 

JOSEPH WEISBERGER, 

Plaintiff, Action 
vs. at Law. 

HERMAN MAURER, Complaint. 
Defendant. 

Plaintiff, residing in the City of Newark, 
County of E·ssex and State of New Jersey, com-

20 plaining of the defendant says: 

FIRST COUNT. 

1. In or about the month of August, 1929 and 
at all times mentioned herein the plaintiff, Joseph 
\¥ eisberger, was the owner of premises located 
at and known as 25-27 Coe Place in the City of 
Newark, New Jersey, upon which premises plain-
tiff was performing certain excavating work. 

30 2. At the time aforesaid the defendant, Her-

40 

man Maurer, was the owner of premises located 
at 624 High street in the City of Newark afore-
said, which premises abutted upon and were ad-
jacent to the land of the plaintiff. 

3. The said lands were so situated that the 
curb to which the land of the defendant was re-
ferred was at a higher level than the curb to 
which the land of the plaintiff, and the said ex-
cavation work, was referred, the said lands slop-
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r1omvlaint. 

ing at a grade from plaintiff's land upward to 
the land of the defendant. 

4. The defendant had theretofore caused his 
land to be filled in by artificial means in order 
to raise the grade thereof, and had caused to be 
erected upon said filled-in land certain garages 
and other structures which abutted upon plain-
tiff '8 land and premises and which were laterally 
supported by plaintiff's land. 

5. The excavation work on plaintiff's land 
was not nor was it intended to be carried to a 
depth of more than eight feet below the curb to 
which it was referred. 

6. By reason of the excavating work being 
done upon the land of the plaintiff it became 
necessary to build and erect a retaining wall at 
the rear of said property to protect and preserve 
the property of the defendant and to safeguard 
and support the filled-in land of the defendant 
and the structur0s thereon erected by the de-
fendant. 

7. By reason of the provisions of a certain 
ordinance of the City of ewark, ew Jersey 
entitled "An Ordinance to Regulate the Con-
struction, Repair, Alteration and Removal of 
Buildings within the City of Newark, New Jer-
sey,'' known as the Building Code of the City of 
X ewark, and more particularly Section 66 of said 
Building Code, it became and was the duty of the 
defendant to build said retaining wall at his own 
expense. 

8. Plaintiff gave due notice of the excavating 
work which he was about to perform to the de-
fendant and demanded of the defendant to build 
said ·wall, but defendant refused and neglected 
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C oniplaint. 

and still does refuse and neglect to build and 
erect the said retaining wall. 

9. Plaintiff thereafter notified defendant that 
he would secure estimates for the construction 
of said wall and submitted said estimates to the 
defendant but defendant still refused to erect 
said wall, and thereafter plaintiff proceeded to 
construct said retaining wall to preserve the 
property of the defendant and to safeguard his 
own property from damage. 

10. Plaintiff has necessarily expended in the 
construction of said retaining wall the sum of 
$8,700.50. 

11. Plaintiff has demanded payment of the 
said sum of $8,700.50 from the defendant, but 
defendant has refused and neglected and still 
does refuse and neglect to pay the same. 

SECOND COUNT. 

1. Plaintiff repeats the allegations contained 
in paragraphs 1, 2, 3, 4 and 5 of the first count. 

2. By reason of the fact that the lands of the 
defendant were situated at a considerably higher 
level than the lands of the plaintiff and as a 

3 o result of the negligence and carelessness of the 
defendant in not building a retaining wall, great 
quantities of dirt and debris from the lands of 
the defendant were caused to fall into and upon 
the lands and premises of the plaintiff, greatly 
to the damage thereof. 

3. It thereby became the duty of the defend-
ant to erect a retaining wall at the rear of his 
property in order to support the filled-in land 
and the structures erected upon his said prop-

40 erty, and in order to safeguard and protect the 
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premises of the plaintiff and to prevent any fur-
ther damage to plaintiff's land. 

4. Plaintiff gave due notice thereof to the de-
fendant and demanded of the defendant to build 
such wall, but defendant refused and still does 
refuse to build the same. 

5. Thereafter, in order to minimize any fur-
ther damage and to prevent further injury to 
his premises, plaintiff secured estimates for the 
erection and construction of such a wall and gave 
due notice of such estimates to defendant, but 
defendant still refused to erect said wall, where-
fore plaintiff proceeded to erect said retaining 
wall at the rear of his property. 

6. Plaintiff has expended the sum of $8,700.50 
for the erection and construction of said wall. 

7. Plaintiff has demanded payment of said 
sum of $8,700.50 from the defendant, but defend-
ant has refused and neglected and still does 
refuse and neglect to pay the same. 

THIRD COUNT. 

1. In or about the month of August, 1929 and 

10 

20 

at all times mentioned herein the defendant, 
Herman Maurer, was the owner of premises at 30 
624 High street, Newark, New Jersey, which 
premises abutted upon and were adjacent to the 
premises owned by the plaintiff and located at 
25-27 Coe Place in the City of Newark, New 
Jersey. 

2. At the time aforesaid defendant had con-
structed upon his said premises and maintained 
thereon a certain pipe or culvert for the collec-
tion and discharge of surface and drainage 

40 
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waters, which pipe had its outlet upon the lands 
and premises of plaintiff. 

3. It thereby became the duty of the defend-
ant to maintain said pipe or culvert in a lawful 
and proper manner so as not to cause the same 
to discharge surface waters upon the land of the 
plaintiff. 

4. otwithstanding said duty and in violation 
thereof, defendant maintained said pipe or cul-
vert unlawfully, improperly, negligently and in a 
defective condition, whereby great quantities of 
water were caused to be discharged upon the 
lands and premises of the plaintiff, greatly to the 
damage thereof. 

5. At the time aforesaid plaintiff was per-
forming certain construction work in and upon 
his premises. 

6. By reason of the unlawful acts of the de-
fendant as aforesaid, the said waters were 
caused to be discharged in and upon the said 
construction work, causing considerable damage 
thereto and ruining great quantities of material 
used by plaintiff in said construction work, and 
whereby the said construction was delayed for a 
considerable period of time, greatly to the dam-
age of plaintiff. 

7. By reason of the unlawful acts of the de-
fendant as aforesaid, plaintiff has suffered dam-
ages in the sum of $2,500.00. 

·WHEREFORE plaintiff demands as damages 
against the defendant the sum of $25,000.00, to-
gether with lawful interest and costs of suit to be 
taxed. 

KESSLER & KESSLER, 
Attorneys for Plaintiff. 
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NOTICE OF MOTION. TO STRIKE OUT 
COMPLAINT. 

Filed October 28, 1930. 

ESSEX COUNTY CIRCUIT COURT. 

JOSEPH 1N EISBERGER, 
Plaintiff, Action 

vs. at Law. 

HERMAN MAURER, Notice. 
Defendant. 

To Joseph Weisberger, plaintiff, or Kessler & 
Kessler, attorneys for plaintiff. 20 

Srns: 
PLEASE TArrn NOTICE that I shall apply to his 

Honor, Worrall F. Mountain, Judge of the Essex 
County Circuit Court, or such other Judge as 
may be then sitting, to hear motions, on Friday, 
October 31, 1930, at ten o'clock in the forenoon, 
or as soon thereafter as counsel may be heard, 
at the Court House in the City of Newark, for 
an order to strike out the first count of the com-
plaint filed by you in the above stated cause for 
the reason that same does not state a cause of 
action against the defendant; and further for an 
order to strike out the second count of the afore-
said complaint for the reason that the same does 
not state a cause of action against the defendant, 
and further, for an order to strike out the third 
count of the aforesaid complaint, for the reason 

30 

40 
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Notice of Motion to Strike Oid Complaint. 

that the same does not state a cause of action 
against the defendant. 

Respectfully yours, 

PHILIP J. SCHOTLAND, 
Attorney for Defendant. 

lO Dated: October 27, 1930. 

20 
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OPINION. 

Filed January 5, 1931. 

ESSEX COUNTY CIRCUIT COURT. 

JOSEPH WEISBERGER, 

vs. 

HERMA l\1A URER, 

Plaintiff, 

Defendant. 

On Motion to 
Strike Oitt 
Complaint. 

Philip J. Schotland, Esq., for the motion. 
Samuel I. Kessler, Esq., contra. 

DUNGAN, J. 
This is a motion to strike out the plaintiff's 

complaint, the first count of which charges the 
defendant with failure to protect his land and 
structures thereon against the excavation of the 
plaintiff upon his adjoining lot to a depth not 
greater than eight feet, which was done by the 
plaintiff, after notice to the defendant and after 
the defendant's failure to do so, and the plain-
tiff seeks by this snit to recover from the de-
fendant the cost of a retaining wall erected by 
him for the purpose of affording such protection. 

The second count charges that, as a result 
of the defendant's failure, dirt and debris from 
th() defendant's land fell upon the land of the 
plaintiff to his damage and to prevent further in-
jury to his premises he erected a retaining wall, 
the co t of which he seeks to recover from the 
defendant. 

The third count charges that the defendant col-
lected and discharged upon the plaintiff's adjoin-
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ing land, surface and drainage water to the dam-
age of the plaintiff. 

Plaintiff relies upon Sec. 66 of the Building 
Code of the City of Newark which provides-

'' Excavations not exceeding 8 feet. 
1. If such excavation is not intended to 

be, or shall not be, carried to a depth of 
more than eight feet below the curb, the 
owner of any wall, building or structure, the 
safety of which may be affected by said ex-
cavation, shall preserve and protect the same 
from injury, and support the same by proper 
foundations; and, when necessary for that 
purpose, shall be permitted to enter upon the 
premises where such excavation is to be 
made. In case such wall, building or struc-
ture, however, is so located that the curb to 
which it is properly referred is at a higher 
level than the curb to which the excavation 
is ref erred, such part of the necessary under-
pining or foundation as may be due to the 
difference in curb levels, shall be made and 
maintained at the joint expense of the person 
causing the excavation to be made and the 
owner of such wall, building or structure. 
( Building Code 1928 Revisions, page 40.) 

and claims that such provision is authorized by 
Chapter 152, Laws of 1917, p. 319, Art. XIV, Sec. 
1, which authorizes municipalities '' To make, pub-
lish, enforce, amend or repeal ordinances'' for 
certain purposes, one of which is par. x p. 355 

To regulate excavations below the estab-
lished grade or curb line of any street in any 
such municipality, not greater than eight feet, 
which the owner of any land may make, in 
the erection of any building upon his own 
property; and to provide for the giving of 
notice, in writing, of such intended excava-
tion to any adjoining o-wner or owners, and 
that they will be required to protect and care 

4:1 for their several foundation walls that may 
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be endangered by such excavation; and to 
provide that in case of the neglect or re-
fusal, for ten days, of such adjoining owner 
or o-wners to take proper action to secure 
and protect the foundations of any adja-
cent building or other structure, that the 
party or parties giving such notice, or their 
agents, contractors or employees, may enter 
into and upon such adjoining property and 
do all necessary work to make such founda-
tions secure, and may recover the cost of 
such work and labor in so protecting such 
adjacent property; and to make such further 
and other provisions in relation to the proper 
conduct and performance of said work as 
the governing body or board of the munici-
pality may deem necessary and proper. 

It will be observed that this paragraph x au-
thorizes an ordinance to provide for giving no-
tice of the intended excavation to the adjoining 
owner to protect and care for his foundation 
walls that may be endangered by such excava-
tion, and to provide that if he neglect or re-
fuse for ten days to do so, the party giving 
the notice may enter upon sitch adjoining prop-
erty, and do the icork necessary to make such 
foundations secHre, and recover the cost of such 
work and labor. 

Sec. 66 of the City ordinance is not in accord 
with this provision of the statute, but provides 
that the owner of the sf rncture shall be per-
mitted, when necessary, to enter upon the prem-
ic rs 1rhcre the <>xca1)ation is to be made in order 
to preserve and protect his structures from in-
jury, hut gives no right to the excavating owner 
to go upon his neighbor's land and do the work 
nere "' ary to make his foundations secure, as 
rontC'mplate<l by the . tatnte nor does it provi<l0 
for notice to the owner of the structures, nor pro-
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vide that upon his failure to protect his struc-
tures, the excavating owner may do so at his ex-
pense. The statute does not authorize an ordi-
nance permitting an excavating owner to build 
a retaining wall on his own premises at the ex-
pense of the owner of the structures, but only to 

10 authorize him to go upon the land of the owner 
of such structures and there do the necessary 
work to make his foundations secure. This the 
plaintiff did not do. 

In addition to this statute and ordinance, the 
plaintiff relies upon the case of Eads v. Gains, 
58 fo. Ap. p. 586, where recovery was permitted 
under circumstances similar to thosp in thi. cas0; 
but, while the general principles stated in that 
case as to the rights and liabilities of adjoining 

20 owners are follmved in this state, our courts have 
not held that where an abutting owner, having 
structures upon his land, fails upon notice to 
protect them from falling into the excavation, 
the adjoining owner may do so at his expense 
when the erection of such a wall is necessary. 
H may be that, upon such failure, if damage re-
sult to the excavating owner's property, he may 
be liable for that damage, but that is not the 
theory of plaintiff's case. What he seeks to re-

3 0 cover is not damage for the dirt and debris which 
fell upon his premises, but the cost of a retaining 
wall built by him. 

40 

The case of Flanagan Bros. l\ffg. Co. v. Levine, 
125 S. "\V. 1172, also a Missouri case, holds that 
the purpose of giving notice is '' For the pur-
pose of giving the owner of the adjoining prop-
erty warning and opportunity to protect his 
building,'' and that the duty ·which the owner of 
a building owes to keep his hou::;e from fallin~ 
into the excavation, i to himself. 
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I am impressed by the argument in defendant's 
brief, that "If I own a shack worth less than the 
cost of protecting it, it seems very high handed 
to allow the adjoining owner to protect it re-
gardless of cost, at my expense. It may fall and 
do no damage. It may not fall at all." 

Until the plaintiff is damaged, no right of 
action accrues to him for the failure of the 
owner of the structures to protect them, and then 
he may bring an action for such damage, not for 
-the cost of a wall erected by him in anticipation 
of an injury which may never occur. 

These views result in striking out the first and 
second counts. 

As to the third count, . there is no doubt that a 
land owner has a right to change the grade of 
his land and to erect buildings thereon in such a 
way as to cause surface water to flow upon the 
land of his neighbor, and if such neighbor be 
damaged thereby it is damnum absque injuria, 
but I have never understood that rule of law to 
permit him to construct and maintain a "Pipe or 
culvert for the collection and discharge of sur-
face and drainage water upon his neighbor's 
land" to his damage, as charged in this count of 
the plaintiff's complaint. 

The motion to strike out the third count will be 
denied. 

NELSON Y. DUNGAN, 
Circuit Court Judge. 
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ORDER STRIKING OUT COMPLAINT. 

Filed January 20, 1931. 

ESSEX COUNTY CIRCUIT COURT. 

10 JOSEPH WEISBERGER, 

Plaintiff, Action 
vs. at Law. 

HERMAN MAURER, Order. 
Defendant. 

Defendant having moved to strike out the first 
count of the complaint iri the above-entitled cause 
on the ground that same does not state a cause 

20 of action against the defendant; to strike out the 
second count on the ground that same does not 
state a cause of action against the defendant, 
and for an order to strike out the third count of 
the complaint in the above-entitled cause, on the 
ground that the same does not state a cause of 
action against the defendant, and arguments for 
plaintiff and defendant, by their respective coun-
sel, having been duly heard; 

It is, on the 16th day of January, Nineteen 
30 Hundred and Thirty-one, on motion of Philip J. 

Schotland, attorney for the defendant, ORDERED 
that the first and second counts of the complaint 
in the above-entitled cause be stricken out, on 
the ground that they do not disclose any cause 
of action against the defendant, and the motion 
to strike out the third count of the complaint in 
the above-entitled cause is hereby denied. 

NELSO Y. DUN"GAN, 
Circuit Court Judge. 

40 
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RULE FOR FINAL JUDGMENT. 

Filed April 2, 1931. 

ESSEX COUNTY CIRCUIT COURT. 

J osEPH WEISBERGER, Action 

vs. 

HERMA~ MAURER, 

Plaintiff, at Law. 

Rule for 
Final 

Defendant. Judgment. 

A motion having been made in this cause 
before Judge Jelson Y. Dungan in the Essex 
County Circuit Court to strike out the complaint 

10 

filed herein on the ground that the same does not 20 
disclose a legal cause of action, and the Court 
having considered said complaint and having 
heard and considered the arguments of counsel 
thereon, it is thereupon on this 31 day of March, 
1931, 

ORDERED that the first and second counts of 
the said complaint be and they are hereby 
stricken out, and that final judgment be entered 
for the defendant on the first and second counts 
of said complaint. 30 

Judgment entered this 31 day of March, 1931. 

ELSON Y. DU GAN, 
Judge. 

40 
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STIPULATION DISCONTINUING 
THIRD COUNT. 

Filed 

ESSEX COU JTY CIRCUIT COURT. 

JOSEPH WEISBERGER, 

Plaintiff, Action 
vs. at Law. 

HERMAN MAURER, Stipulation. 
Defendant. 

It is hereby stipulated by and between the par-
ties hereto that the third count of the complaint 

2 O filed by the plain tiff herein be and the same is 
hereby discontinued; provided however, that the 
plaintiff reserves the right, upon notice to the 
defendant, to reinstate the same and to proceed 
to final hearing thereon, upon the final deter-
mination of the appeal now pending in this cause. 
In the event that said third count is so reinstated 
by the plaintiff, defendant shall have twenty (20) 
days from the date of such reinstatement to file 

30 

40 

his answer or other pleading thereto. 

KESSLER & KESSLER, 
Attorneys for Plaintiff. 

PHILIP J. SCHOTLA D, 
Attorney for Defendant. 
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NOTICE OF APPEAL AND GROUNDS. 

Filed 

ESSEX COUNTY CIRCUIT COURT. 

J osEPH "\VE1snERGER, Action 

vs. 

HERMAN 1'1A URER, 

Plaintiff, at Law. 

Defendant. 

Notice of 
Appeal and 
Grownds. 

To Herman Maurer, defendant; and Philip J. 
Schotland, Esq., attorney for defendant. 

Srns: 

10 

PLEASE TAKE OTICE that the plaintiff in the 20 
above-entitled cause appeals to the Court of 
Errors and Appeals in the last resort in all 
causes in N"ew Jersey, from the whole of the 
judgment entered in this cause, on the following 
grounds, to wit: 

1. Because the Essex County Circuit Court 
erred in holding that an excavating owner of 
lands has no right to erect a retaining wall at 
the rear of his property to protect his excavation 
and to prevent the abutting owner's structures 30 
from falling into the excavation, when the erec-
tion of such a ,vall is necessary in order to pro-
tect such tructures and in order that the exca-
vating owner may excavate with reasonable care, 
and to charge uch adjoining owner with the cost 
of erec1in°· uch a wall, after notice to the adjoin-
ing owner and failure by him to act. 

2. Because the Essex County Circuit Court 
erred in holding that the duty of a landowner to 

40 
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Notice of Appeal and Grounds. 

protect artificial structures upon his land from 
the results of an excavation on adjoining land, is 
a duty which said owner owes only to himself 
and not to the excavating owner. 

3. Because the Essex County Circuit Court 
erred in not holding that an owner of lands upon 
which are erected artificial structures owes a 
duty to an adjoining excavating owner to protect 
such structures from falling into the excavation, 
after notice to him by the excavating owner, and 
a further duty of protecting his said structures 
when such protection is necessary in order that 
the excavating owner may pursue his excavation 
with reasonable care. 

4. Because the Essex County Circuit Court 
erred in not holding that where an owner of 
lands upon which are erected artificial structures 
fails, after notice, to protect such structures 
from the results of an excavation on adjoining 
lands, where such protection is necessary in order 
to prevent such structures from falling into the 
excavation and in order that the excavating owner 
may pursue his excavating with reasonable care, 
that then the excavating owner may take such 
steps as are necessary in order to protect such 
structures and charge the expense to the owner 
of such structures. 

5. Because the Ji:ssex County Circuit Court 
rrred in holding that Section 66 of the Building 
Code of the City of Newark gives no right to an 
excavating owner of lands to protect an adjoin-
ing owner's structures, at the expense of such 
adjoining owner, where such protection is neces-
sary to prevent the structures from falling into 
the excavation and in order to permit the exca-
vation to be performed with reasonable care, 
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after notice to the said adjoining owner and fail-
ure by him to act. 

6. Because the Essex County Circuit Court 
erred in holding that the Building Code of the 
City of Newark creates no duty on the part of an 
owner of lands upon which are erected artificial 
structures to protect the same from the results 
of an excavation on adjoining lands, and that this 
duty is owing to the said excavating owner. 

KESSLER & KESSLER, 
Attorneys for Plaintiff. 
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Arthur W. Cross, Law Printer, 65-57 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors and Appeals 

JOSEPH WEISBERGER, 

Plaintiff-Appellant, 

vs. 

HERMAN :MAUER, 

Defendant-Appellee. 

Action at 
Law. 
On Appeal 
from Essex 
County 
Circitit 
Court. 

BRIEF OF PLAINTIFF-APPELLANT. 

Facts. 

This is an appeal from a judgment of the 
Essex County Circuit Court striking out the 
first and second counts of appellant's complaint 
on the ground that they do not set forth a cause 
of action against the defendant. 

The facts as stated in the complaint and which 
were admitted to be true for the purpose of the 
motion, are briefly as follows: 

Appellant is the owner of land fronting upon 
Coe Place in the City of Newark, New Jersey. 
Defendant owns property adjoining on the west 
and fronting on High Street. Both properties 
are situated on a hill having a very steep grade, 
and the defendant's land is considerably higher 
than that of the appellant. 

Defendant's land is filled in and artificially 
built up and has erected thereon garages and 
other tructures. 

Appellant, after notice to the defendant, pro-
ceeded to excavate his land to a point not more 
than eight feet below the curb level of Coe Place, 
upon which his land fronted. Because of the 
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steep grade of the property, the excavation re-· 
sulted in an embankment thirty-six feet high 
at the rear lines of both parties and caused the 
lateral support to be removed from defendant's 
land. 

After the excavation had proceeded to a cer-
tain point some distance from the rear line of 
the property, defendant's land started to fall 
into the excavation and there was imminent 
danger of both the lands and structures of the 
defendant being undermined and falling into 
appellant's excavation, with a resulting damage 
to both parties. It therefore became necessary 
that a retaining wall be built to preserve and 
protect defendant's property and structures, and 
to permit appellant to proceed with his excava-
tion with reasonable care and safety to both 
parties. Demand was made upon the defendant 
to erect thi retaining wall, but defendant took 
no steps to laterally support his land or to pro-
tect his structures. Appellant could not proceed 
further with his excavation and, after notice, 
proceeded to erect such a retaining wall, and 
now seeks to hold defendant for the reasonable 
ro t of said wall. 

Appellant contend in the first count that it 
wa the defendant's duty to erect this wall by 
virtue of the provisions of the Building Code 
of the City of ewark. 

Under the second count appellant alleges a 
duty upon the defendant to laterally support 
hi own land and structure and to erect this 
wall in orcl r that appellant could proceed with 
his excavation with a reasonable degree of care 
and afety, and upon the hypothesis that unless 
uch wall w re built by the defendant, appellant 
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would be deprived of the normal use and en-
joyment of his property and property rights. 

The third count of the complaint, which in-
volved an entirely different cause of action, is 
not in question upon this appeal. 

In the argument which follows, we shall first 
discuss the second count, without reference to 
the provisions of the Building Code. 

Argument. 

The general law on the question of lateral 
support is not in dispute in this case. The au-
thorities in this State are all in accord that 
there is no such right except as to land in its 
natural state. In the present case, therefore, 
plaintiff was under no duty to furnish such 
support to the defendant's land. As a corollary 
to this rule, it must follow that plaintiff had the 
right to withdraw the lateral support afforded 
by his soil to the adjacent structures, and to 
excavate to the limits of his boundary lines with-
out liability to the defendant. 

'' As a landowner has the entire dominion 
over the whole of his estate, he has the un-
doubted right to excavate on his own land 
and close to the line of his neighbor.'' 

1 Corpus Juris 1214. 
This rule follows naturally from the funda-

mental right of every landowner to use and 
beneficially enjoy his property to the fullest ex-
tent and to its highest use, provided he does 
so without detriment to the rights of others. 

The only duty imposed upon the excavator 
is that of exercising reasonable care in the per-
formance of his work. This duty can never be 
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modified and all cases involving the question 
of lateral support uphold this duty. 

'' As to land in its natural condition, there 
is a right to support from the adjoining 
land; as to buildings on or near the bound-
ary line there is no right of action in the 
absence of improper motive or of careless-
ness in the execution of the work. The 
owner may, for any lawful purpose, excavate 
and remove his supporting soil without any 
liability for injury occasioned thereby, pro-
vided that he does not act wantonly or with-
out the exercise of due care and prudence.'' 

Schultz v. Beyers, 53 N. J. L. 442. 
'' For an injury resulting to anything 

which has been placed upon the land, pro-
duced by the removal of the soil from the 
adjacent land, the owner of the adjacent 
land is not legally responsible unless such 
removal has been done in a negligent man-
ner.'' 

Pullen v. Stallman, 70 N. J. L. 10. 
'' Where buildings are erected on land and 

excavations done on adjoining land in an 
ordinarily careful manner, there is no duty 
under the common law upon the person law-
fully making the excavation to shore up 
and protect the buildings on the adjoining 
lands.'' 

Pinto v. Foo Jang Realty Co., 2 N. J. 
Misc. 887. 

So, although appellant was justified in his ex-
cavation to go to the very limits of his boundary 
line and to remove the lateral support from the 
adjoining land, still he ·was duty bound to pur-
sue such a course with reasonable care and to 
refrain from wanton injury or negligence in the 
performance of the work. 

It is our contention in the instant case that 
in order to excavate with reasonable care it be-
came necessary that a retaining wall should be 

I 
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built, and we are fully appreciative that in order 
to recover we must sustain the burden of prov-
ing this necessity. It must be noted that the 
circumstances surrounding this case are most 
peculiar. The defendant's property is consid-
erably higher than that of the plaintiff, the 
ground sloping at a very steep grade, so that 
while our excavation was not below the curb 
level of Coe Place, to which it was referred, the 
resulting embankment at the rear line of the 
property was thirty-six feet high. This thirty-
six foot excavation was surmounted by garages 
built upon the defendant's land at the rear of 
defendant's property. The walls of these ga-
rages were in obviously defective condition. De-
fendant was notified of this condition by the 
appellant and warned to safeguard them from 
the results of the excavation. Thereafter and 
while excavation was still more than twenty-five 
feet from the defendant's property line the de-
fendant's soil coUapsed and a cave-in resulted 
·which not only damaged defendant's garages, 
hut caused great quantities of earth to fall onto 
appellant's land and in to his excavation. These 
farts, ,,,e believe, are not disputed. 

The situation presented was this: While the 
appella11t, in the exercise of his prerogative to 
folly enjoy his property rights, was still entitled 
to continue his excavation for the remaining 
twe11ty-five feet without regard to any damage 
that might ensue, prudence and reasonable care 
dictated that the appellant could not so continue 
unless steps were taken to shore up defendant's 
land. Appellant could not, with safety to him-
self, disregard the certain consequences of addi-
tional excavation nor could he, without incurring 
liability, disregard hi~ duty to exercise reason-
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able care in excavating further. Such reasonable 
care was, under the circumstances and facts pre-
'"' ented, the immediate erection of a retaining 
·wall. Such a course was necessary not only to 
safeguard himself or to protect the property of 
the defendant, but to minimize any further 
damage which might, and in all probability 
\vould, occur. 

"\Vorkmeu \\'C're engaged in the excavation and 
appellant had considerable quantities of machin-
ery and materials therein. When faced with the 
almost certain probability of having defendant's 
soil and structures cave in upon him at any 
moment and at every further foot which he might 
Pxcavate, it cannot be denied that the course 
pur. ued was the most rea onable one. 

'' In the first place, in proceeding with the 
excavation ordinary care must be exercised. 
The excavator cannot proceed with violrnt 
methods that will unnecessarily endanger 
his neighbor's building. He cannot negli-
gently trench upon his neighbor's soil so as 
to remove or weaken the protection to the 
building, nor can he use antiquated or dis-
a pp roved methods in doing the work. He 
is required to make such use of his own 
property in a careful and prudent manner 
a will not unnecessarily endanger or dam-
age the building of his neighbor. It may 
al o be aid that the degree of care to be 
exerci ed must be commensurate with the 
apparent or actual danger confronting the 
parties. 

''No method which may be designed by 
even the greatest expert is so perfect but 
what it may result in criticism and in a 
charge of negligence, and had actual dam-
age to any of the buildings resulted from 
the method employed it is not unlikely that 
a suit of damages might have resulted. 

I 
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'' Experience proves that the safest method 
under circumstances like those involved here, 
as a rule, is the cheapest in the end." 

Christensen v. Mann, 204 . W. 499. 

ot only was it necessary to build this wall in 
order that the excavation might proceed with 
reasonable ear(', but the appellant was under a 
further duty to minimize and mitigate any dam-
age which might occur . One cave-in had already 
occurred. If the appellant continued to exca-
vate it was certain that defendant's entire land 
would fall in upon him and that the garages 
would b0 entirely d0stroyed. Appellant would 
have been compelled to endure continuous land-
slides with the resultant damage to both parties 
at every foot which he excavated. Not only 
would thiR he ver? costly to the plaintiff, but 
it would prolong the work of excavating for an 
int0rminable time until the entire grade of de-
fendant 'R land would be changed. 

Tt may be urged that appellant would have 
had a right of action jn treRpass each time de-
fend::rnt 's land should slide into appellant's. Had 
app<'llant eontentecl himself with merely remov-
ing this dirt and debris each time this landslide 
or(•UlTPd, it wi11 he provrn that tlw entire yard 
of the defendant would have been undermined 
and cauRed to sink to a new level. Furthermore, 
as it will be proven, the cost of such a course 
and the delay caused in tlw excavating would 
have meant a prohibitive 0xpr11~ e. Appellant, 
under his dut~· to mitigatr damages, was bound 
to pursue the safrst and cheapest course-that 
of lrnilding a retaining wall. 

It i. our contention that the law casts upon 
the defendant the affirmative duty of protecting 
and pre Prvi1w his o,vu premises and of laterally 
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supporting his own land in such a manner that 
appellant hould not be hampered in the use 
of his property or deprived of its enjoyment for 
the uses to which it i put. This duty is clearly 
recognized in the cases which we shall cite herein. 

The question here presented, although raised 
in one New J erscy case which we shall later 
mention, has never been passed upon in this 

tate, but ha been the subject of judicial con-
ideration m numerou ca es throughout the 

country. 

In the ca e of Christensen v. Mann, 204 N. W. 
499, (Wisconsin Rupreme Court), under facts 
imilar to the ca r at bar, the court allowed re-

covery to the excavator again t the owner of 
adjoining lands. In that case the excavation had 
procrrded to a point ome distance from the de-
fendant's property line. The court said: 

"Up to that time Mann had taken no 
steps whatever to protect the south wall 
of his building and it became apparent to 
all of the parties that if the excavation 
proceeded up to the line of the two adjoin-
ing properties without resorting to some 
means whereby the walls of the :M:ann build-
ing would be amply supported, great danger 
would be encountered by the possibility of 
the wall giving way and caving in onto the 
property of thr defendants, Sklute and 
Komiss, thereby resulting in great danger 
to both adjoining owners.'' 

The court in it opinion used the following 
language: 

'' The principle established by the authori-
ties is that one land owner cannot, by alter-
ing the natural condition of his land, deprive 
the adjoining owner of the privilege of using 
his ow11 land as he might have done before; 
and secondly that he cannot, by building a 
house near the margm of his line, prevent 

1 
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hi neighhor from excavating his soil though 
it may endanger his house. (1 R. C. L. 381.) 

"If this were not so an owner, by build-
ing upon the dividing line or in close prox-
imity thereto, could limit his neighbor in his 
right to u e hi land for a legitimate pur-
pose in accordance with his own wishes. 

'' In proceedino- with the excavation or-
dinary care must be exercised. It may also 
be said that the cleo-ree of care to be exer-
ciHed must be commensurate with the ap-
parent or actual danger. So that the general 
proposition may h0 laid down that the de-
grPP of care required in each particular case 
depends largely upon the peculiar facts and 
cirrnmstances and the physical condition 
t>.·isting in each case.'' 

''It wa the privile<re of the owners of 
the Arcade to ered ~·uch a structure upon 
their own prrmises as 'Woukl meet with their 
jrn1ividual requiremPnts. This is a right 
which i accorded under nearly all the au-
t lioritiPs, and in view of the obligation of 
tJH, owHer of a building built in close prox-
irnity to the line of his neighbor, to protect 
his mm buildi11g upon receiving proper 
noticP, it zcould liardly be logi.cal to hold 
tlrnt tl1e o-zrner of the adjoining property 
m 11st build Ji is building so as to relieve his 
neighbor of the d llty iniposed upon him by 
!me." 

'' For many years last pa t th-' larger 
cities in this country have added immensely 
to thrir population. The trend of popula-
tion has het111 from the rural eommunities to 
tl1P citiPs, which ha· re 'UltPcl in large and 
Pxte11siw, eo11gested areas, greatly enhancing 
sueh areas in value. As values have unpre-
eedenteclly soared, and a· taxes have in-
<·rPased hy reason of such increased values, 
it followe<l that the owners of busine s prop-
erties in eities found it necessary to avail 
tliPm~eln.: ol' tlw grPate::,t po8 ·ihle u ·e which 
<'an be made of t1wir r ·p \ctive properties . 
... \.s propl'rty rjghts exten<l upward from the 
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urface to an unlimited extent, they al o 
extend downward into the soil, and the right 
of an owner to u e his property both up-
wards and downwards may be modified or 
r trained only by the law making power in 
the exerci e of the police power or by the 
c-xerci e of the power of eminent domain.'' 

'' The case of Eads v. Gains (hereafter 
eited i11 thi brief) i one of the leading case 
in the hook and i frequ ntly cited in the 
authoritie on the ubject of lateral sup-
port, and the law applicable to the in tant 
case i thc-re enunciated in clear and forcr-
i'ul tYle. • * • The Eads case meet 
with our approval and we quote it as ex-
pre , ive of the law upon this subject not 
only in thi8 tat , but by the great weight 
of authority in other juri:diction . '' 

In thi ca e the objedion was raised that the 
plaintiff did not pur. UP the most inexpen ive 
and rPasonahle method of haring up the de-
fell(lant' prop rty. In thi co1mection the 
eourt , aid: 

'' A alr ady tatecl, the degree of car 
r quired in the work of protecting a build-
ing under the circumstance herein exi ting 
mu t be commensurate to the actual or ap-
parent danger confronting the partie . There 
wa involv d not only prot ction to prop-
Prty, but the protection of human life. Un-
cl<:r the e circumstances the safe t and be --t 
method hould b r ort cl to. • No 
m thod which ma) · be de ignecl by ev "ll the 
<rreatest expert i ' O p rfect but what it 
may re, ult in a charge of negligence, and 
had actual dama<re resulted to any of the 
buildings from the method involved, it is 
not unlikely that a uit for damage might 
have rr:ulted. · * Experienc prove 
that thP ~afest m ,thod un ler circum tance 
lik, tho ... , involved herei11, a a rulC', i.' th , 
c·hPa1w:t in the end.'' 

I 
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The case of Eads v. Gains, 58 Mo. App. 586, 
upon which the ·wisconsin court bases its de-
cision, is recognized as the leadincr authority on 
this question in the country. Here the plaintiff 
sued for the reasonable expen e incurred in 
shoring up the wall of defendant's building 
which stood on the line between the properties 
of both parties. Plaintiff, in accordance with 
an ordinance of the City of St. Louis, gave notice 
as required to the clefrndant that she should 
underpin or sustain the wans of her building 
during the construction of a foundation wall 
proposed to be erected upon the plaintiffs lot. 
The defendant wholly disregarded the notice and 
failed and refused to underpin as requested. It 
will be noted that these fact are almost identical 
with those in the case at bar. The court held: 

'' ... \.t common law the owner of lands has 
the right to lateral support of his land and 
of the soil only; there is no easement of 
support in his buildings. It is the duty of 
the owner of lands where buildings are 
erected, upon notice of an intended excava-
tion 011 au adjac nt lot which would probably 
injure or destroy such structures, to hore 
up and protect them from the result of such 
Pxeavation. (Thompson on egligence, 
276-278.) 

'' The unquestionable right of a landowner 
to remove the earth from his own premises 
adjacent to another building, is subject to 
the general qualification that he shall use 
reasonable care to cause no unnecessary dam-
age to his 11eighhor's property in so doing. 
The la11<low11er ha. the right to excavate 
upon hi~ property and the adjoining owner 
has the duty of horing up in order that 
tlie excarnting party may be able to fully 
enjoy hi,..,· property. 

'' As a corollar) · to this propo ition the 
land ownPr ha~ the right to withdraw th 
lat<•ral ·upport affonlt>d by hi, ~oil to the 
a<ljal'Pt1t strndm·<>::;. 



12 

"If, in exercising such right, and because 
of the failure of the adjoining owner to per-
form his duty to protect his building, he 
suffers the additional loss and expense of 
giving artificial lateral support in order to 
excavate with reasonable care, it must re-
sult that he is damaged to the extent of this 
outlay in the enjoyment of his property 
rights, and that damage is caused by the 
breach of duty of the householder in not 
protecting his building when notified. 

'' Any other hypothe is would lead to the 
absurd conclu ion that the erection of the 
building carries with it the incidental right 
to subject the adjoining proprietor to its 
lateral support. For if the householder, 
nohvitlu,tanding that he has no right to the 
support of his building from the soil of 
another, may prevent the free use of that 
soil by the other without undergoing a loss 
and expensr for lateral support of said 
building, it is obvious that the rule denying 
any liability for lateral upport is ~ub:stau-
tiall) ' subverted. The law preserves the 
substance of the rights of parties and will 
not permit an advantage to be indirectly 
gained which could not be directly claimed." 

The authority laid clown in the Eads ca e has 
been followed in the subsequent Missouri de-
ci~ions given below: 

'' It is an indi8putable proposition that if 
the plaintiff refu ed to shore up her building 
if necessary to protect it or any part of it 
from fallino- into the excavation, the defend-
ant himself had the right to enter upon 
her premises and shore up.'' 

Waters v. Hamilton, 75 ~fo. App. 237. 

'' The cost of shoring up, underpinning, or 
taking whatever precautions may be needed 
to prevent injury to adjacent structure 
from excavating, when carefully done, falls 
011 the owner of the adjacent structure.'' 

Carpenter v. RPliance, 103 11 o. App. 480. 
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In the later case of Flanllagan Bros. v. Levine, 
142 Mo. App. 242, in a case involving similar 
facts, the court denied recovery on the ground 
that the plaintiff did not allege the erection of 
a wall to be ne,cessary in order to preserve some 
right of the plaintiff, and that plaintiff there-
fore acted as a volunteer in proceeding with the 
con truction. 

It has been urged that this decision impairs 
the authority of the Eads case, and the decision 
m the court below was apparently influenced 
b~T this findino-. 

"\Ve respectfully submit that this later decision 
in no wi.' e impairs or detracts from the rule as 
laid down i11 the earlier case, but is in entire 
harmon~· with it. In fad the rourt cites the 
Ea<ls eas<? with approval. "\Ve quote from the 
Flannagan case: 

''If anything more is needed as by shor-
ing or underpinning, it is the duty of the 
owner of the building to do it and not that 
of the adjoining proprietor, and the latter 
is under no obligation to protect the build-
ing otherwise than by due care and expedi-
tion in prosecuting the work. ( Gilmore v. 
Driseoll, 122 Ma s. 199; 16 L. R. A. 330.) 

"If he goes lwyond this without being 
requested or employed to do so by the 
owm'r, and n-ithoid it being necessary to 
pre. nTf sonze riglit of his men, and per-
forms a clnty which lie. upon the owner, it 
is hi voluntary act. 

'' On the other hand, it may be said that 
it ran he likened to the nuisance just men-
tioned (by the falling of an old wall or 
lmilrling on passrrshy) in that if the build-
ing should fall into the adjoining pro-
prit>tor 's land, it woukl disfigure it and prP-
vent his use of it except he clear away the 
<lPhris. And as hP has the right to excavate 

• 
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th property he ha th same right to the 
un ncumbered u e of it a excavated a 
h had b fore, and that he hould also be 
. cured in the afety of hi workmen whil 
ngaging in excavating. 
"In Ea<l v. Gain ( upra) the Court of 
ppeals u tain d an action by an adjoining 

proprietor again t th owner of an adjacent 
building for the rea onabl e~·pense of 
of , horing, etc. But th petition in that 
C'a:e alleg cl that upon the owner' r fu al 
to secur his lmildinO' it became necessary 
for th adjoining proprietor to do o to 
avoi<l great danger to hi workmen engag d 
in the excavation. We have nothing of that 
kind in this ra, e. Ther i no alleO'ation 
direct or hY infer nee that th work de-
f ndant refused to do and which plaintiff 
did do, wa nece , ary in orcler to cure 
the latt r in any riglit." 

Th court in thi ca doe not deny that if 
th work clone wa nece ary in order to cc·ur<~ 
the plaintiff in any of hi ri(Yht , the defendant 
would b und r a duty to , hor up hi build-
ings, and that thi duty he would o-we to the 
plaintiff. 'Ihi..' i in entire accord with th Eacl 
·a:e, and the only distinction made between the 
<·a:<.>: i.: that the plaintiff failed to allege the 
nece ity for <loin()' the work, in hi complaint. 

It i' tru that th purpo e of giving th noti ·e 
i: to afford th) acljoinin°· own r the opportunity 
to proket hi~ tnwtur<' , and that wher the 
ri<Yht · of the plaintiff ar) not involved, thi duty 
,Yould be 0111~· owing to himself. But where, a. 
in th Ead._ ea ' e and in the ca e at bar, th ' 
•rection of tlw wall h ~come· nece sary in orcl q· 

to pr ~erw proprrty right of the plaintiff, and 
to p<1rmit him an m1e11c·umher<>cl u~ ol' hi" prop -
Prty, t hi. duty lie owe al o to the plaintiff. rrhe 
F1 la11naO'a11 ea. doe. not deny thi. duty under 
('frcum. tan<'e lik the pres nt case . 

• 
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The rules expressed in the Christensen case 
and in the Eads case have been reflected in other 
decision throuo-hout the country. In the case 
of Hickman v. W ellauer, 171 N. W 635, (Wis-
consin) the court held : 

'' As incident to plaintiff's ownership of 
his lot, he had the absolute right so far as 
his land was in its natural condition to 
lateral support from the defendant W el-
lauer 's lot. So far as plaintiff had added 
to the ·weight of the soil by the erection 
of hiR building, for such additional load 
plaintiff himself must provide by proper 
support and care whenever defendant wished 
to exrrci e his right to excavate on his 
]all(l," 

111 thP C'asr of Lyo11s Y. TYalsli, 92 Conn. 18; 
] 01 A tl. 488, in the Snpr<'lne Court of Errors 
of that Stat<:>, the fadR were the e: A retaining 
wall on thr defendant's land had fallen into 
clisr<>pair and parts of it were falling into plain-
tiff':-- land. rrh<' Court thrrr allowed recovery 
for tlw damage <lone hut refused a mandatory 
injunc1 ion ordering c1Pfendan1 to repair the 
wall 011 th P ground that no irreparable injury 
was Rhown to exi t, and there being not sufficient 
<'quity f-hown tlw injunction wa refused. 

l n th<' easr ol' Daz-is ,,. Rap, 152 X. E. 759, in 
tlw Court of Appeals of Ohio, the suit was 
brought by the excavator to recover damages 
for rlcaring out his excavation into which de-
fendant' , wall had fallen after defendant's fail-
me to protect it upon proper notice. The Court 
allo\\·e<l recovery in the following opinion: 

• • "\Yhr11 the retaining wall was built it ·was 
not lmilt mueh below tlw urface of the soil 
and dP1wndecl upon the plaintiff leaving his 
property in its natural Rtate and furnishing 
support to said wall to prevent the same 
from liding and tumbling down. This the 
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<l ,fpndant had no right to •laim or c.·p 'Ct 
a. it amount d to a taking f th\ prop rty or th plaintiff to and for tlw n~e of the 
<lel'Pmlant withont eom1wm.;atio11. 'rhe plain 
ti ff had a right to ns his prop rt: in any 
1..rn fnl mamwr that hP ~aw flt and tlw dt\ 
i\ ndnnt lu.Hl 110 right to ahrillgt or limit thi~ 
1)\ tlH' eon. trnction ot' tlw wall and 1)\ rnak 
i1;g-th fill it (lid. . 

"\\ e t hprl'fon' hold that a: th' plain-
t i ff, n ftp1• 1wtiec to thl' (lel'cndant and in 
tlw ,_.L'l'<:i~t' nf nnlinan ean' and "ithont 
rn µ;ligl'IH'l', n rnll\ Pd tlH: latPral ~npport of 
hi:.; ~nil from tlH' soil ot' tlH' (lPi'Pmlnnt and 
tlH' dPI\ nd,rnt ·~ irnprO\'('llH'llt: f 11 ll})Oll the 
pro}wrty nl' th(' plninti ff tn hi~ llmnage, 
whieh l'alli11g ,,n~ d1w tn th' IH'g·liµ;PIH'l' of 
th d(.fL'lldant in tlH' ('01\~tnwtion or it: 
irnprnYl nwn t ~. tlH' pln inti ff i~ rnt i tlP<l to 
n'<'n\ ('1' l'rnrn th<' d<'l'e1Hlnnt th(' amount ol' 
tlw dnmng·('R ~nRtnirn'd h: him." 

'l h, California ca~(' of First .. 7 afin11al Ra11k v. 
rill<.<J1'a, ! :2 al. 9G, it d by th def ,ndant, \YaS 
deeidLd nmh'r the •od \ of that State and it 
dPri-;i011 ennnot h, 0 011trolli1w on the pn) ent 
q1w:--tion. 

A:-- hn. lw n pr Yion 'ly ,tat ,a. th(' q1w~tion 
ha not h 'L\ll deeid d in T w ,1 l'l'.:(\y. rr he' pre-
ci::-t' fad~ and •ircum .. tnnc • of th in tant ea 
WPl't' rai,( tl in tlH' l.'H8l' or E. M. ll aldro11 1

0. Y. 
4tab, -t- ~T. ,J. L. :..4, in whieh tlw · ntrn •tor p'r-
l'nrrning· l'~~e .. wat inn worl· on plaintiff', la 1Hl ::-uPd 
to IW'Lff r thl' eo~t f ~110ri11µ; thP adjact nt prop-

rt: trom tlH' O\\IH'r or ~neh propl'l'h who n'-
fnst'd to sh n' al'tt'r nntil'l'. R rnn'l') wn,' dP-
ni )d on th\ g-rom1d thn t th eontrn tor "as not 
a pr p '1' party to bring th netion. Th, opinion 
follo" s: 

··Th int 'r' 'tino- and important question 
argu ,(l by ,oun' 1 for plaintiff and di' u-.csed 
and deeid ~d in Ead.: r. Gain , 5 ~Io. pp. 
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:"> G, and Walter: r. Hamilton, 75 fo. pp. 
'.!.')7, is not rai C'd in thi · ·uit whieh i 
brought again. t thr. dPfcn<lant not by the 
own<'r of th , adjoining land but by a per on 
having a eontra ·t with :u<'h owner to do 
work on i-;neh land. 

'' 11,or <'.·p<'JHlitun's mn<l<' hy one of ·nch 
eont nwt i11g parties in th p rformance of 
Hnrh emit rad, hP nm. t look to th oth r 
eont rnding party~ wlwt}wr ·ucce full. or 
not <',lll lH' <lPeid<'<l onh in a suit hehYPen 
tlH•n1. Oln·iomdy tl1<' p·la inti ff, hy fore of 
hiH <'Ont rnd with th<' ow11<'rs of lots 37 arnl 
:rn, lrns 110 privit> or n'latiou whatsoever 
with th<' O\\'ll('l' 0 f lot :-3:'>. 

'· Th<' rnlp of law neces ary to sustain 
plai1itiff's <•011t<•11tion aris<'8, it' at all, from 
somp pHendo contra t h tw n the owner 
ol' ndjoini11g larnls, or npon :ome pre ump-
1 ion ot' lnw or ml<' of' puhlir poliry arising-
out of sn< h a<1,ioi ni 11µ; ownn-.,hip. '' 

It 11111st lw stn'. HC'd that app llant <lid not act 
ns a lll<'l'<' Yolnnl<'<'l' in thP in ·tant ease. Due 
nnd prnJwr not i<'<' was givPn to the defendant 
nnd e:ti1natP. of tlw cost of con .. truction ,,. r 
sulrniittPd to him. Full opportunity wa afforded 
him to •ompl) "i th hi, duty a11d to ·upport hi· 
lnnd in onk•r that appPllant might full: e11joy 
hi .. : propPl't) right~. In tlw facp of his ab 'O-
lutp . ilt,ne' and hi.: upine indifference to th 
ap1wllm1t's righh,, aJ)pC'llant roulcl pur .. ·n<: 110 

othpr <·mu:,:;r. 

In all of th<> c-ase citPd abo,Te the Con rt· 
el )arly r • •ognizt' a dnt: on th ' part of thp dl'-
fendant to sl10r' up and protect hi · 0,rn prop-
Prty. 1f a t'kr notice, th defendant fail, to 
nwet that duty and the appellant is then pn•-
Yent :.cl from the full exerci ·c of hi pro1wrty 
ri 0 ·ht::-:, the right i. clear in the appellant to 
pm ·e -'d to take whatevrr precaution, are llece ·-
:ary and to ehar 0 ·e the expen of ·ueh prP •au-
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tions to the owner of the buildings, whose duty 
it was in the first instance to so protect his 
property. 

Any other rule would work inexorable hardship 
upon the appellant. If he had proceeded with 
his excavation he " 'ould be subject to the criti-
cism and possible liability for not using reason-
able care. He would be faced with imminent and 
certain danger to his property and to the lives 
of his workmen, and interminable delay in the 
completion of his excavation. He would be 
compelled to continually remove the dirt and 
debris from defendant's land until the entire 
grade of defendant's lot would be changed. 
Further, should he continue to excavate without 
taking steps immediately to protect the other 
property and content himself with a suit in tres-
pass for each successive slide of earth into his 
land, he would be met with the objection that 
he had done nothing to mitigate the damages 
which he had incurred. If, having no other 
alternative in the exercise of his just rights, 
he proceeded to erect a retaining wall or to 
shore up defendant's land and is not now al-
lo-wed to recover the cost of such necessary 
precautions, an anomoly ·would result. Appellant 
while under no duty under the law to furnish 
lateral support, would thus be compelled to bear 
the expense of the construction and maintenance 
of such lateral support. 

It has been further urged that the adjoining 
owner might not consider the value of his im-
provements great enough to justify the expense 
of protecting them. But, regardless of the value 
of his buildings or structures, we contend that 
being under a duty to furnish his o,vn lateral 
support he cannot subject his neigh1)0r with 
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this hurden or deprive his neighbor of the free 
and unencumbered use of his lands merely be-
ranse of his indifference. 

We submit that the cases cited are not in 
conflict and constitute the leading authorities 
l1earing upon this question. There is nothing 
in the law of this State contradictory to these 
decisions, and in the only reported case in 
this State the Court cites the Missouri cases 
with apparent approval. 

'\\Te therefore mo t respectfully submit that the 
judgment strikincr out the second count of appel-
lant's complaint may bc reversed and set aside. 

n . 
l~mlrr the first count of the complaint recovery 

is sou ,ght upon a theory similar to that urged 
in tlw second count, excrpt that ·we here allege 
a duty upon tlw defcndant to shore up his 
propcrt~, hy virtue of Section 66 of the Build-
i11g-rod<' of the City of J ewark. Becau , e of 
the lffParh of this duty by the defendant, appel-
lant was unable to continue his excavation and 
was cleprivcd of the full enjoyment of his prop-
rrty rights, ·whereby it became nccessary to 
<'red the wall in question. It mu, t hr borne 
in mind that the only safe method and thr 
rlicapP~t one of horing up defendant'::- pro11erty 
and protecting both parties was the eon truction 
ot the retaining wall which was built. This is a 
matter of proof which appellant is ready to 
furnish. 

8Petions G3 to GG of thc Building C0<lr of thP 
City of ~ewark relate to excavations. Rcrtion 
G3 rpforring as it does to "earth," can he con-
strur<l to apply only to land in its natural 



22 

For the reasons above presented, therefore, 
we most respectfully urge that the order strik-
ing out the first count of appellant's complaint 
may be reversed and set aside. 

Respectfully submitted, 

KESSLER & KESSLER, 
Attorneys for Plaintiff-Appellant. 

SA 1UEL l. KESSLER, 

Of Counsel. 
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Facts. 
Thi is an appeal from a judgment of the Es-

, ex County Circuit Court, triking out the first 
and second count of th complaint, 011 the a-round 
that they did not set forth a cause of action 
again t the defendant. For the purpose of the 
motion, the fact alleo-ed in the complaint were 
taken a tru . Briefly, they are: That plaintiff 
owned propcrt;Y, o . 25-27 Coe Place, I ewark, 
and defendant owned property, No. 624 High 
trect, adjoining on th we t; that defendant' 

land was at a higher level than plaintiff's natural-
ly, and had been filled in, and had garage and 
other tructure placed thereon. The plaintiff 
was excavating not more than eight feet helow 
the curb to which hi. land ref rred, thereby re-
moving the lateral support which defendant's 
land had heretofore enjoyed. Plaintiff alleges 
that he gave due notice of hi intention to ex-
<'avate, and that defendant did nothing in re-
, pon e to aid notice. Plaintiff alleges further 
that by the building code of the City of ewark, 
and more particularly ection 66 of aid code, 
it became the duty of the d l'endant to erect a 
retaining wall at the rear of hi property '' to 
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protect and preserve the property of the de-
fendant and to safeguard and support the filled-
in land of defendant and the structures erected 
thereon by the defendant'' ( State of Case, p. 3, 
11. 18-25), at his own expense. Plaintiff alleges 
that defendant failed to do his duty and that he, 
the plaintiff, erected this wall at a cost of 
$8,700.50, and demands this sum from the de-
fendant; in the second count, no mention is made 
of the building code or any duty it may have 
imposed on the defendant. The allegation is 
that, due to the difference in levels between the 
lands and defendant's negligence in not build-
ing a retaining wall, dirt and debris from de-
fendant's land fell into plaintiff's excavation. 
Plaintjff alleges he erected that retaining wall, 
after giving notice, to prevent further injury 
and minimize damages and that it cost $8,700.50, 
which sum he demands. 

ARGUMENT'. 

I. 
The first and second counts of the complaint 

will be dealt with together, for they raise the 
same substantive question of law, although the 
first count is perhaps more open to attack as 
a matter of formal pleading. 

The real question raised herein is, What are 
the rights and liabilities of adjoining land own-
ers 1 The common law on the subject is laid 
down by Chief Justice Green in McGuire v. 
Grant, 25 N. J. L. 356 (1856) Supreme Court: 

'' The decided weight of authority and 
sound principle concur in support of the po-
sition that there is incident to land, in its 
natural condition, a right to support from 
the adjoining land; and if that land sinks 
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or falls away in consequence of the removal 
of uch support, the owner is entitled to dam-
age to the extent of the injury sustained'' 
(at 368). 

'' It i well settled that where the owner of 
a lot build upon hi boundary line, and 
the building i thrown down by reason of 
excavation made upon the adjoining lot, 
(in th ab ence of improper motive and care-
le sne s in the execution of the ·work) no re-
rovery can be had for the injury done to the 
building" (at 362). 

Nothing therrin giv .. any rjght to an excava-
tor to protect adjoining property at the expmrne 
of' the owner. 'rherr i. no mention made of what. 
are the consequence. jf the huildi1w i, thrown 
dmYn, P~?erpt that the own r cannot recover for 
the damage. 1 To affirmative duty js put upon the 
OWlH'r 

B~· statutP the <·ommon lmv ha .. been changed 
in case of exravation mor than eight feet b low 
1hr eurh. 

'' Party making excavation to pr erve wall 
on adjoinjng land from injury.-That when-
ever excavation hereafter commenced, for 
building or oth r purvo e , on any lot or 
pi ce of land, hall be intended to be carri d 
io the depth of more than eight f et b low 
the curb or grade of the treet, and there 
hall he any party or other wall, wholly or 

partly on adjoining land, and standino- upon 
or near the boundary line of such lot, the 
per. on can ino- uch excavation to be made, 
if' afforded the n cessar licen e to enter on 
the adjoining land, and not otherwi e, , hall 
at a11 iime , from the commencement until 
the completion of uch excavation , at hi 
own expen e, pre erve uch wall from injury, 
and o upport the ame by a proper founda-
tion that it hall remain a table a before 
uch excavation ,Yer commenced.'' ( Com-

piled tatntes 1010 Ed., Vol. 3, p. 3926, 
Sec. 1.) 
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'Ihi give · the owner of the huildinO' great r pro-
t ction than the common law, if upon getting the 
notice, h give the licen~e mentioned. But it 
doe .. not plac upon him any affirmative duty to 
prot et him lf or even to allow the excavator 
to protert him, nor doe .. it put any power in the 
excavator to do anything at anybody el e's ex-
pen e. 

Plaintiff all ge~ in Paragraph 7 of tlH' fir .. t 
eou11t ( tatP or 1a .__·e, p. , 11. 26-37) that th(' 
building eoclP of r Pwark impo eel 011 defendant 
a duty to erPd a retaining wall at his own ex-
p n .. r. 'rh e pertinent . ection , of the building 
<'Ode are edion .. 63, 64, 63, 66 and 6 . 

" c. 63.-Excavation Pr caution . 
1. util provi ion for permanent upport 

have been made, all excavation hall be 
properly guarded and protected o a , to pre-
v nt the "'ame from becoming dano-erou to 
life or limb, and hall he h et piled, brae d 
or hored, where n ce ary, to prevent 
the adjoining earth from caving in, by the 
pPr son cau ing the xcavation to be mad0. '' 
(Building Code 192 , R vi ion , page 39.) 

Thi . .. peak .. only of the excavator and urely 
impo. e · 110 duty on the adjoinirw own r. 

"~ ee. 64.- Retainin()' ·wall . 
1. "'-Vh n an xcavation or fill i made on 

any lot, the per ou making uch xcavation 
or fill or cau ing it to be mad , hall, at 
hi own eo" t and expen:e ( except a may be 
othenvis r('quired by thi . ode), build a 
retaining wall to upport the adjoini1w 
arth, and uch retaining ,rnll hall be car-

ri cl to the height of the adjoining earth, 
and he prop rly proterted h:· roping. 

2. Every retaining ,,·all hall be con-
:tructrd of ma onry or reinforced co11cr h 1 , 

a ., approved by the HnpPrint nd nt of Build-
i11g. , and thr thirkrn ?... of thr ha . . hall b 



5 

no 1 than one-quarter (¼) of its height." 
(Building Cod , 1928, Revi ion , page 39.) 

Thi , too, impo e no duty on th owner. 
'' Sec. 65.-Excavations Exceeding 8 Feet. 

1. ·when an excavation i intended to be, 
or hall be, carried to the depth of more than 
8 feet helow the cmb, the per on can ing 
sueh excavation to be made hall at all times, 
if afforded the nece ary licen e to enter 
uron the adjoining land, and not otherwise, 
at his e~·pensc, pre ... crve and protect from 
i11jurr an>· wall, huildi1JO', or truciure, the 
afet>· ol' which may be aff cted by said ex-

eavatiou and support the' ame by proper 
foundaiion ·, whether the aid wall, building 
or Rirndure if; chrnn more or less than 8 
feet helow the curb. If the nece arv li-
c·e11.·e is not accorded to the per on making 
sueh <'xc·avati011, then it ·hall be the duty 
ol' the mrner refu ing to grant such licen e 
to mak ~neh a wall, building, or strudure, 
~a I'<'. and 1 o :-;npport the' amc by proper 
foundation~; a11d, when 11N' --=sary for that 
purpose, . nch owner shall be permitted to 
P11h•r upon ihe premiReR where . uch exca-
·rntion iR to he made.'' (Building Code, 1928, 
RP\'IRicrns, pageR 30-40.) 

rrhis sPdion doe , not appl~T to thi ca e, becau e 
1 hP comp1ain1 alleges that the excavation work 
mi plaintiff 'R land wa not carried to a depth of 
more than Pight feet below the curb to which it 
rpferR. Furtlwrmore, there i no authority given 
1 o ih<' eit>· to make any r gulation about exca-
,·atiom-, PXCPP(1il1g eight feet. The Legislature 
Prn1ded ihe rnlP a · to the e, and that ..:tatute ha , 
lwPn ·ct l'orth ahove. rrhc Legislature al o et 
the limii~ on city authorit) · over excavations, alld 
the authority con t'erred i. : 

"Excavation . (X) '1.10 regulate excava-
tion~ below the establi he 1 grade or curb 
liJw of any treet in any uch municipality, 
1101 grrat<>r than eight fert, which the owner 
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of any land may make, in the erection of 
any building upon hi own property; and 
to provide for the giving of notice, in writ-
ing, of uch intended excavation to any ad-
joining owner or own r , and that they "·ill 
b required to protect and care for their 
:everal foundation wall that may be en-
dangered by uch xcavation; and to pro-
vide that in case or the n glect or refu al, 
l'or ten day·, of ·uch adjoining own r or 
owner,· to take prop r action to s) ur and 
protect the foundation. of any adjacent 
building or otlwr structure, that th party 
or partiP: giving 'Uch notice or their agent , 
·ontrador , or rm1)loye , may Pnt r into 
mid upon . uch adjoi11ing property and do all 
nee -'S ary work to mak nch foundation: 
:pc•lue, ~rncl may recover the co ·t of uch 
"ork, and labor, in . o protecting uch adja-
<·Pnt property; and to make , uch further and 
other pro,;,·i, ion: in relation to the proper 
<'Onduet and performanee of said work a 
the gov0rni11g body or hoard of the munici-
pality may d em nece .... ary and pro1 er.'' 
( Cum. upp. omp. St. J 911 Ed., Vol. 2, p. 
:2147, , er. J36-J401-X.) 

To reo·ulate e.·eavation~ not great 1 r than eight 
feet eannot in ·lnde the po\\·er to recrulate tho ... 
e~·ceedino- right feet; l'or it ha, hecn repeatedly 
1wl(1 that: 

'' municipal corporation being a creatur 
of the f-;tate, po .~e~: only ·uch pow r as 
th, state eonfer~ upon it. Breninger v. Bel -
vider , 44 T. ,T. L. 350. tate (T rhune, 
Pro~P('ntor) i·. ""ity of Pa: ·aie, 41 .1. T_ J. L. 
00, 93. ~\nd, in con.:truin o- a grant o l' po\\·er 
to a municipality, any fair, r a onable doubt 
emw )ming the exi t nee of the })OW<'r i. rP-
8 lved again t the muniripality, and th 
power i, cl nicd. ~Ieday zi. Borough of 
Rutherford, 63 1.. • ,J. L. 643, 64 , 48 A. 529.'' 

Jw fer r. r entor (Jarden:, 102 . J. Eq. 
475, 141 tl. 435; \ff. Per Cnr. 102 T_ J. Eq. 
475, 14+ tl. (J . 
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See also Mes sin a v. Terhune, 8 Adv. Rep. 
108, 148 Atl. 728 (1930) where the rule is laid 
down by the Court of Errors and Appeals speak-
ing through Mr. ,Justice Parker that the power 
to regulate, conferred by the same legislative 
grant as is under consideration in this case, 
d0es 11ot inelude a power to require the excavator 
to insure against damage. 'I1he Legislature itself 
<·ould impo80 sueh an obligation, and the courts 
have held that it did under the statute concern-
ing excavatim1s m'er Pight feet when the excava-
tor is allowed to enter on the adjoining lands, 
lfirscl1ber9 ,,. Plusser, 91 r. J. L. 66, 102 Atl. 
35:-3, Aff. 92 N. ,J. L. 515, 105 Atl. 893. 

'11hpre rerm1inH for e011,·iclcratio11 only Section 
GG of the code. 

'' Sec. 66.-Exeavations ot Exceeding 8 
Feet. 

1. If 8Ueh excavation is not intended to 
he or shall not be carried to a depth of more 
than eight feet below the curb, the owner 
of any wall, building, or structure, the safe-
ty or " ·hich may be affeeted by aid exeava-
tion, _ hall prPserve and protect the same 
l'rom injur) ·, and upport the same by proper 
foundations; and, when nece ary for that 
purro 'e, shall be permitted to enter upon 
the prcmi es where such excavation is to 
lw maclc. l 11 ca, e sueh wall, building, or 
. tnwtur0, }10\H'ver, is so located that the curb 
to whieh it is properl) · referred iR at a higher 
lcvc>l than the eurb to which the excavation 
iR rcfenecl, sueh part ol' the 1ieePssary under-
pinning or l'ounclation a· may he due to the 
<1iff ereneP in ('Ul'h lrvels, shall be made and 
maintained at the joint expense of the per-
so11 c·ausing 1lH1 0xeavation to be made, and 
tlw owner o I' sueh Yrnll, building, or ,frne-
tnr0.'' (Building Code, 1928, Revisiom,, p. 
40.) 
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It i , neee: ary to treat the two halve of thi 
ection eparately. The fir t ent nee deal , only 

with protecting the property of the adjoining 
owller. The duty i plac d on him to protect 
hi , ow11 prop rty, and permi , ion iR given him 
to 0'0 011to the e.·cavation to do , o. 4 T othing i .. 
stated hrrein a to the rule if he fails to do so. 
Section 68 O'ive.. the uperin tendPnt of Buil<l.ing .. 
th< pow r to enter on hi~ prPmisc'. and do the 
\\·ork at hi , expen .·e. "\Yhether thi power i with-
in the le ri:lative ()'rant or not i.· not material as 
th' uperi11t 11dp11t of Bnil<l.ings <lid no work 
and hring , 110 . nit. 

rrhe :Pcond .. ntene deab with a . ituation not 
within the kgislative O'ra111. rrhere is no pm, ·er 
con!' rred. to impo e any duty on the exean1tor 
of less thai1 eiO'ht feet to hear an.\· rxpen . e. Th 
pron 10n mad for thi , eontinge1w.\ · may he 
l'air, bnt are ill gal nnle. H prop erly authorized. 
It is . ubmitted that it i , more than clouhtful 
wh th er the power to charge the e.·cavator with 
part of the co ·t i given and ,vh thPr any power 
i. given to nny tlw rule dnC' to a difference in 
c·urb level:. rrhe rul iH that doubt: are resolved 
again "t th municipality. Jleday v. Ruth erford, 
6.> 4 T . J. L. G43, 4 Atl. 329. 

But whetlwr the eo<le h authorized legi latio11 
or not, it doP: not aid th plaintiff in thi ra . r. 
Plaintiff :tat · that it was the' defendant' dut_\· 
to lrnilcl the wall at hi .· own P.·p ns ntirel_\ ·. 
The code doe H not upport this, if th 11eres ·it_\· 
for the ,rnll aro ·e from th cliff rencP in curb 
1 v 1 , the eode at b .:t for th plaintiff ntitl e' 
him to hut on -half. Plaintiff , erk · to recowr 
for th e co,'t o l' a retaining- wall neee · ·itated h.'' 
thr \\ ei{rht of th :trueture on def ndant ' , la11d; 
th ordinance in thi . . rction deal.. only with 
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'' underpinning and foundation as may be due 
to the difference in curb levels.'' Plaintiff seeks 
to recover for expense he incurred in doing what 
he alleges was the defendant's duty. The code 
provides the Superintendent of Buildings may 
do the work and charge the defendant, but not 
this plaintiff nor auy other person can do so and 
eharge the defendant what they see fit to spend. 
Even though it wa._ the defendant's duty, no one 
hut the Superi11te11drnt of Buildings could do it 
for him with any expectation of recoverino- the 
expPll8<' of the work. Plaintiff, as adjoining 
owner, is given no greater right by the rode, 
than an owner 011 tlH' opposite side of the rity. 
JiJit hrr party, if hr does the work, doe so m; a 

pure ,Tohmteer, and aR urh can maintain no ac-
tion. llfcCror,11 Stores Corporation v. S. M. Braun-
stein, l11c., 99 . ,T. L. 166, 122 Atl. 814; 8cliaedrl 
"- Librrt ,1; Tm. t ro., 99 T_ .J. L. 380, 123 tl. 714. 

The ulbmate difficult) r with plai11tiff 's action 
i:-; thai the ·whole eode not only does not authorize 
it diredly or indirectl) ·, hut fails to even con-
i ('illl)late it. Plaintiff 'f-; complaint i, that, due to 
tlw P.xravation, del'ondant '- property fell into his, 
all(] to kPep it out lw built the retaining wall. 
'] hat i:-; thP 011(' thing not referred to in all the 
1(,gi~lation referred to above. All the provision~ 
and rnlrs deal with protrrting the non-excavator; 
nonp with tlw prntedicm of the c'xeavator. H 
thi~ hP hi: c·omplaint, he must look elsewhere 
for reli f than in the code. Defendant has looked 
in n1i11 for any ra, e in this state grantino- any 
~ueh relief. 111 only one ca. e which defendant 
wa , ahle to dif--em·pr wa · the matter rel'erred to, 
name]) · : E. Jf. Waldron cf: Co. Y. AAB, 84 N". ,J. 
L. 28; 86 .Atl. 61 (1913) ~•up. CL In that ca~e, 
1 hr plaintiff allegrd that it wa , excavating next 
rloor to the def end ant un<lPr contract with the 
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owner. '11hat to protect the excavation and make 
it safe to work there, the defendant's building 
had to be shored-up and plaintiff gave notice to 
tlie def n<lant to do so herself, or it would be 
done at her expense. She did not, and plaintiff 
did. rrhe ._ uit ,rn for the expense. Judgment 
"·a. given for the d fendant on demurrer. The 
opinion of the ourt i here given in full: 

'' '11he intere ting and important question 
argued by coun el for the plaintiff, and di -
eu sed and decided in Eads v. Gaine , 58 11o. 
App. 386, and Walter 1.'. Hamilton, 75 ~Io. 
App. 237, i:;; not raised in this suit, whieh 
i brought again t th defendant, not by the 
owner of adjoining land, but by a person 
having contract with such owner to do work 
on • uch land. 

'' For expenditure made by one of such 
rn11traeti11g partie in the performance of 
:uch contract he must look to the other con-
tracting party; whether succes fully or not 
can he determined onlv in a ·uit between 
Uwm. Obviously, the i)laintiff by force of 
hi, contract ·with the owner of lot 37 and 
39 haR no privit~T or relation whatsoever with 
the owner of lot 35. 

'' The rule of law nece sarv to su tain the 
plaintiff' contention arise , · if at all, from 
ome p, uedo contract implied in law be-

tween th o,rner of adjoining lands or upon 
~ome pre. umption to law or rule of public 
policy ari ing out of .. uch adjoining owner-
. hip. 

'' ThP plaintiff having Rh own no right of 
adion again::;t the defendant, judgm nt 011 

demmTer i, giv n for the <lrfen<lant." (Per 
Garri. on, J.) 

Of the two ~Ii :ouri case, cited therein, Earl.~ 
Y. Gaines, 3 ::\Io. App. 386 (1894) t. Loni. 
Court of Appeal (an intermediate court), i~ the 
one that holdH the plaintiff may recon~r for the 
Pxp 11. r he inrmTrcl in :horing-up drfrndant '. 
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building to prevent it falling into his excavation 
and "to avoid great danger of injury to the men 
engaged by plaintiff.'' The Court reasons that 
since plaintiff owed no lateral upport to the 
building a11d had a right to excavate, to force 
him to pay for holding up the adjoining building 
i to force him to furnish lateral support. The 
other case cited, Waters v. Hamilton, 75 Mo. App. 
:237 (1898) Kansas City Court of Appeals (an 
intermediate court) merely cites the Eads case 
approvingly in dealing with a situation where 
the uit is against the excavator for damages 
done to a lrnilding and for trespas committed 
b:v the excavator; the opposite situation. But 
the authority of the Eads ca e has been im-
paired in Flanagan Bros. lllf g. Co. v. Levin, 142 
~lo. App. 242; 125 . W. 1172 (1910) Kansas 
City Court or Appeals (an intermediate court). 
The fad · in that case are the ame as in the 
l1Jads ease, except ibat plaintiff did not allege 
that the shoring wa necessary to '' avoid great 
clanger of injury to the men engaged by plain-
tiff.'' '1 hr ( 'ourt hrld the failure to so allegr 
fli. ti11guisl1ed the two ca es and th plaintiff 
eoulcl not maintain a suit for the co t of shoring. 
'1 he rea on l'or the deci ·ion , tated by the Court 
was that after notice the owner of the building 
n\\·eH a dut:· to shore, but he ow s it to himself. 
His failme to perl'orm the dui) ' was not a breaeh 
to tlie plaintiff arnl that plaintiff was a mere vol-
m1teer and could not recover. 1 one of these 
c·ase.· appC'ar to htl\'e gone to the upreme Court 
of ~Iissotui. 'rhe rea oning of the Court in de-
eiding the ~Ja<L casr was that the owner of the 
lmilding had to pa) · for the shoring done by the 
rxcavator hecam-;e he owed him a duty to shore. 
T n the Ji7 la11agan Bro . case, the Court denies this 
Jlatl: · and say . the duty to shore wa. one owed 
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by th buil<linO' own )r to him elf and the exca-
vat r could n t haro-e him with the co t of his 
\' luntarily performin{)' it for him. Thi ca e 
b ,ing later aud decicl d by a court of equal juri -
diction o-reatly weaken the Ead ca e a .. an au-
i hority. 

D ,fe11dant ha he011 able to find but few other 
d ·i ion in point. ln Fir t at ional Bank v. 
Vill egra, 92 al. 96, 28 Pac. 97 (1 91) Supreme 

ourt, the deci ,'ion i,' again t the excavator who 
·eek .. the co t of horino-, on th ground that 
he did the . ho ring a · a mere volunt r. In Dm; is 
v. ap, 152 . K (Ohio) 739 (1922) Court of 
.Appeals (an interm diate court), the suit ·wa "' 
hrou crht h)· the Pxca\·ator to rpcover damage 
t'or clearin°· out hi~ excavation into ,-vhich de-
frndant' \\·all had fallen, due to def ndant' 
failure to prot ct it aft r prop r notice. The 
<'Onrt allow0d recovery, and reviewed the Cali-
l'ornia and ~Ji. souri case , and cam to this con-
eln. ion: 

'' From a careful readin()' and tudy of the 
foregoing •a , one will find th principl 
announc d t b that th e.·cavating land-
owner cannot volunt er to prot ·t the prop-
~rty of th adjoining owner and prevent im-
provem nt ' from falling upon the land of 
the excavator, and charge th xpen e to his 
neighbor, when the neighbor i willing to 
take th ri k and be accountable for anv 
damage rr:nltino- therefrom. ' ( Per Pai:-
dee, J.) 

rrhe ourt 1i eu. · .. one other ca .'e, namely: 
Lyons v. Walsh, 92 om1. 1 ; 101 tl. 4 (1917) 

uprem ourt of Errors. In that ca. e, the re-
taining wall on drl'Pndant' land was falling into 
di ' r epair, and part of it were falling onto plain-
tiff' land. Th) onrt allo,Ye<l recov r: · for dam-
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age done already, but refused a manoatory in-
junction ordering defendant to repair the wall. 

So far a defendant has been able to discover, 
the above is all the authority in point upon the 
question. It i submitted that these authorities 
do not support plaintiff's action. It is further 
i:mbmitted that the e authorities are correct upon 
principle and hould be followed. In the absence 
of direct tatutory authority for such a course, 
1 hC' court, should not establish so dangerous a 
clodrinC' as plaintiff f-irelrn. rrhere i no need for 
it; the common law gives full protection to the 
excavator. If he is properly excavatin°· within 
his rigMs, and the adjoining building is endan-
gered o thai a dallgerous situation i created, 
the public authorities may abate the nuisance. 
If the building fall but does not fall onto the 
excavation it i no affair of the excavator. lf 
it does fall upon the excavatio11, a trespass has 
been committed hy the owner of the building. 
For his tre pass he is responsible in damages, 
in the ame maimer that any other tre pas er i 
re ponsible. o one would maintain that, if I 
threatened io walk on a man'· land he could 
put up a fo11re at my expen e to prevent my tres-
pa .. f-i. The principle is the ame if I threaten to 
tln·o"· , omething on his land, or to let it fall 
1 hereon. J f I own a shack worth le s than the 
eost of prot<1eti11g it, it seems very high handed 
to allow the adjoining owner or any other private 
1wrsoH to proted it, regardles of cost, at my 
expen e. It may fall and do no damage; it may 
not !'all at all; and it may fall and do a few dol-
lars' worth of damage. Protection on the other 
hand may roRt thousands. The law never favor 
offi<'ion:ness; and trPats vo]unteern as interlopers 
<•ntitlrd 1o 110 n 1liel'. 
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It is submitted that on principle and authority 
the plaintiff has no cause of action against the 
defendant for the cost of the retaining wall volun-
tarily put up by the plaintiff. 

It i re pectfully submitted, therefore, that 
the fir t and second counts of the complaint dis-
clo e no cause of action, and the judgment under 
r view hould be affirmed. 

Respectfully ubmitted, 

PHILIP J. SCHOTLA D, 
Attorney for and of Counsel with 

Defendant-Appellee. 
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