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Clerk's Certificate. 

SECOND DISTRICT COURT OF NEWARK. 

I, JAMES E. GARRIGAN, Clerk of the Second 
District Court of the City of Newark, County 
of Essex and State of New Jersey, do hereby 
certify that the foregoing is a true copy of the 
record and proceedings in the case of Henry A. 10 
Bock vs. Gabriel Feigelson, held in the Second 
District Court of the City of Newark, County of 
Essex and State of New Jersey, as taken from 
the Second District Court Docket No. 248, page 
97987. 

Dated: April 23, 1932. 

JAMES E. GARRIGAN, 
Clerk. 
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2 
State of Demand. 

SUMMONS. 

(Issued May 8, 1931.) 

The defendant was duly summoned. 

STATE OF DEMAND. 

SE'COND DISTRICT COURT OF THE 
CITY OF NEWARK. 

HENRY A. BocK, 

vs. 

GABRIEL FEIGELSON' 

Plaintiff, 
1

l On Contract. 

Defendant. ' 

State of 
Demand. 

Plaintiff residing in the Borough of Rich-
mond, Staten Island, in the State of New York, 
says that, 

1. Plaintiff sues upon a check made by the 
30 defendant to the plaintiff herein for the sum of 

$500 on April 3, 1931, drawn upon the E·ssex 
Title Guaranty and Trust Company, a copy of 
which is hereto annexed, made a part hereof and 
marked '' Schedule A.'' 

2. The aforesaid check was presented for 
payment, but the same was not honored, same 
having been protested by the said bank. 

3. There is due and owing upon said check 
the sum of $500. no part of which has been paid 

40 by the defendant to the plaintiff herein. 

I ,, 



3 
State of Demand. 

Plaintiff demands as damages the sum of $500 
plus costs. 

(Sgd.) BRENNER & KRESCH, 
Attorneys of Plaintiff. 

To the Within Named Defendant: 
PLEASE TAKE NOTICE that the plain tiff here by 

demands a trial on the return day as set forth 
in the summons hereto annexed. 

(Sgd.) BRENNER & KRESCH, 
Attorneys of Plaintiff. 

This is a certified copy now on file in the 
Second District Court of the City of Newark. 

10 

JAMES E. GARRIGAN, 20 
Clerk. 

'' SCHEDULE A.'' 
ESSEX TITLE GUARANTY AND 

TRUST COMP ANY 
No. 722 Montclair, N. J. April 3d, 1931 
Pay to 
the order of H. A. Bock $500.00 ~• 
Five Hundred 00/100 .. .............. DOLLARS 

(Signed) GABRIEL FEIGELSON 
(Endorsed) Henry A. Bock. 

This is a certified copy now on file in the 
Second District Court of the City of Newark. 

JAMES E. GARRIGAN, 
Clerk. 

40 
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SPECIFICATION OF DEFENSES. 
( Filed March 19, 1932.) 

SECOND DISTRICT COURT OF THE 
CITY OF NEWARK. 

HENRY A. BocK, 

vs. 
Plaintiff, t On Contract. 

l 
Specification 

GABRIEL FEIGELSON, l of Defenses. 
Defendant. t 

------------ ·-I 
The following is a specification of defenses 

intended to be made by the defendant herein: 

FIRST DEFENSE. 

The defendant denies that the note set forth 
in the State of Demand herein was given for 
any consideration whatsoever. 

SECOND DEFENSE. 

The defendant denies that he is indebted to 
the plaintiff in any sum whatsoever. 

THIRD DEFENSE. 

That heretofore and on or about April 3, 
1931, the plain tiff offered to sell to a certain 
Feigelson Bros. a store, fixtures, business and 
good will, then located at 9 Goffords Lane, 
Great Kills, Staten Island, New York, upon cer-
tain terms and conditions; and that the said 
Feigelson Bros. were to deposit with the plain-
tiff the sum of $500.00 on account of the pur-

40 chase price. That the defendant, at the request 



5 
Specification of Def ens es. 

of the aforesaid Feigelson Bros., and for their 
accommodation and convenience, drew to the 
order of the plaintiff the check referred to in the 
State of Demand herein. That thereafter the 
defendant, at the demand of, and as a result 
of notice to him by the aforesaid Feigelson 
Bros. to stop payment on the check aforesaid, 10 
did stop payment thereon. 

FOURTH DEFENSE. 
That payment on the check mentioned in the 

State of Demand was stopped by defendant at 
the demand of, and upon notice to do so by 
Feigelson Bros., at whose instance, and for 
whose accommodation and convenience, the check 
herein was made to the order of the plaintiff. 

FIFTH DEFENSE. 
1. That the defendant herein was duly noti-

fied by Feigelson Bros. aforesaid, that the plain-
tiff had made certain materially false and frau-
dulent misrepresentations to said Feigelson 
Bros. in connection with the offer to sell to them 
the store, :fixtures, business and good will men-
tioned in the "Third Defense,'' in that the al-
leged income of the store and business was ma-
terially less than that represented by the plain-
tiff to said Feigelson Bros.; and falsely and 
fraudulently represented that plaintiff had ar-
ranged to obtain an extension of a certain lease 
covering the premises wherein the store, :fixtures 
and business aforementioned, was located. 

2. That the aforesaid Feigelson Bros. notified 
defendant of the facts and circumstances men-
tioned in the preceding paragraph '' 1'' ; and 
demanded and instructed the defendant to stop 

20 

30 

40 -
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Specification of Def ens es. 

payment on the check aforesaid, which defendant 
did. 

(Sgd.) GEORGE H. ROSENSTEIN, 
Attorney for Defendant. 

1 o This is a certified copy now on file in the 

20 

30 

Second District Court of the City of Newark. 
JAMES E. GARRIGAN, 

Clerk. 
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NOTICE OF APPEAL. 
(Filed April 23, 1932.) 

SECOND DISTRICT COURT OF THE 
CITY OF NEWARK. 

HENRY A. BocK, 
Plaintiff, 

vs. 
On Contract. 
Notice of 
Appeal. GABRIEL FEIGELSON' 

Defendant. 

To Henry A. Bock or Brenner & Kresch, Times 
Building, Bayonne, New Jersey, his Attor-
neys: 

Sirs: 
TAKE NOTICE that the defendant, Gabriel Fei-

gelson, hereby appeals to the New Jersey Su-
preme Court from the judgment in the Second 
District Court of the City of Newark, rendered 
in the above stated action on the 11th day of 
April, 1932. 

(Sgd.) GEORGE H. ROSENSTEIN, 
Attorney for Defendant. 

This is a certified copy now on file in the 
Second District Court of the City of Newark. 

JAMES E. GARRIGAN, 
Clerk. 

10 

20 

30 

40 
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DOCKET ENTRIES. 

HENRY A. BocK, 

vs. 

GABRIEL FEIGELSON, 

Plaintiff, On Contract. 

Defendant. 

Demand 
$500.00 

432 Bloomfield avenue, Montclair. 
Brenner & Kresch, plaintiff's attorneys. 
George H. Rosenstein, defendant's attorney. 

PLAINTIFF'S COSTS. 
Summons ...................... $ 2.10 

20 Mileage . . . . . . . . . . . . . . . . . . . . . . . . .56 
Listing fee . . . . . . . . . . . . . . . . . . . . . 1.50 
Attorney's fee . . . . . . . . . . . . . . . . . . 25.00 

Total Costs ................ $29.16 
Summons issued May 8, 1931. 
Returnable May 22, 1931. 
Demand filed May 8, 1931. 
Notice to restore filed ovember 16, 1931. 

30 Specification of Defenses filed March 19, 1932. 

40 

Demand for Bill of Particulars filed March 
19, 1932. 

Summons returned as follows : 
The said defendant not being found I served 

the within summons May 14, 1931, by leaving a 
copy thereof at his residence with a member 
of his family, above the age of 14 years, who 
was informed of its contents. 

JAMES J. WHALEN, 
Sergeant-at-Arms. 
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Docket Entries. 

1931 
May 22 This cause adjourned to June 10, 1931, 

and from time to time thereafter until 
March 30, 1932, when the plaintiff ap-
peared and the defendant, and defend-
ant offered in evidence a document 
signed by plaintiff. 10 
Max Ferber appeared for the defend-
ant, and the cause was partly tried, 
and carried over until April 11, 1932. 

1932 
Apr. 11 The plaintiff and defendant appeared 

and the ca use was tried and determined 
at this time, the following witnesses 
being sworn in behalf of the defendant: 
Samuel Feigelson and Gabriel Feigel-
son, the defendant, Frieda Lipschitz, a 
a stenographer, was sworn. 
Thomas Nolan was sworn in rebuttal. 
Henry A. Bock was sworn for the plain-
tiff. 
The evidence being closed the Court 
rendered judgment in favor of the 
plaintiff and against the defendant in 
the sum of $500 damages with costs, 
whereupon judgment is entered in favor 
of the plaintiff and against the defend-
ant in the sum of $500 damages with 
costs . 

.Apr. 23 Notice of Appeal filed. 
Apr. 23 Appeal bond filed. 

This is a certified copy now on file in the 
Second District Court of the City of Newark. 

JAMES E. GARRIGAN, 
Clerk. 

20 

30 

40 



10 
Henry A. Bock, for Plaintiff, Direct. 

TESTIMONY. 

SECOND DiiSTRICT COURT OF THE 
CITY OF NEW ARK. 

10 HENRY A. BocK, 
Plaintiff, i' 

20 

30 

vs. 
l 

GABRIEL FEIG ELSON' 

Defendant. t 

Before Hon. Louis R. Freund, Judge. March 
30, 1932, and April 11, 1932. 

Appearances: 
For the plaintiff, Bre_nner & Kresch, Esqs., by 

A. Alfred Fink, Esq. 
For the defendant, George H. Rosenstein, Esq. 

Stenographer duly sworn. 
Frieda H. Lipschitz, official reporter. 

HENRY A. BOCK, plaintiff, witness on his own 
behalf, being first duly sworn according to 
law upon his oath testifies as follows : 

Direct examination by Mr. Fink. 

Q Mr. Bock, I show you what purports to be 
a negotiable check made by Gabriel Feigelson to 
you, in the sum of $500.00. 

The Court: Offer it in evidence. There 
is no affidavit denying it. 

Mr. Fink: I offer it in evidence. 
40 (Check marked "P. 1" in evidence.) 

1 
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Henry A. Bock, for Plaintiff, Cross. 

Q Is that check paid 1 A It is not. 

The Court: How much is due on it 1 
Mr. Fink: $500.00. 

A $500.00. 

Cross examination by Mr. Rosenstein, as follows. 

Q Is this your signature 1 (Showing paper 
to witness.) A It is; yes. 

Mr. Rosenstein: I ask that be marked for 
identification. 

(Paper marked "D. 1" for identification.) 

Q Mr. Bock, you operate a store in Staten 
Island; is that righU A Right. 

Q And on the third of April, 1931, you made 
a contract to sell that store; did you not t A 
Yes. The date is whaU 

Q Just answer my question. A It is, if that 
is the date on that piece of paper. It is the date; 
three days before Easter last year. 

Q That is correct, is it! A That's right. 
(Looking at paper.) 

Q And among other things that contract pro-
vided for a payment of $500.00 on account; did 
it not t A For signing the contract; yes, sir. 

Q And this check for $500.00, upon which you 
are now suing, was given to you pursuant to that 
contract; isn't that right 1 A Yes; the date of 
the contract. 

Q Now, this is the contract that you signed; 
is it not 1 A (Witness looking at paper.) This 
is a copy of the original, the same thing as the 
contract I hold. 

20 

30 

40 
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Motion for a Non-Suit. 

Mr. Rosenstein : This is the contract that 
was originally marked. I didn't know in the 
beginning as to whether I would be able to 
qualify the paper. 

The Court: Is that instrument to which 
you are now referring marked for identifica-

lO tion? 
Mr. Rosenstein: It is, sir. I offer it in 

evidence, if your Honor please. 
Mr. Fink: Objected to. It is not the 

original. 
The Court: Objection sustained. 

Q The contract that you made was between 
yourself as seller and Feigelson Brothers ; isn't 
that rightt A Yes, sir. 

20 Q Now, the check upon which you are suing 

30 

40 

is a check of Gabriel Feigelson; isn't that right T 
A It is. 

Q Your contract was with Feigelson 
Brothers; isn't that righU A It was. 

Q And this is not a check of Feigelson 
Brothers, but of Gabriel Feigelson? A Yes, 
sir; it is one of the brothers. 

Mr. Fink: That is the plaintiff's case, 
your Honor. 

Mr. Rosenstein: I move for a non-suit, 
upon the ground of an improper joinder 
of parties. 

The Court : He is not suing upon the 
breach of contract here. He is sumg upon 
the instrument, the check itself. Motion de-
nied. 



13 
Max Ferber, for Defendant, Direct. 

MAX FERBER, witness on behalf of defendant, 
being first duly sworn according to law, upon 
his oath testifies as follows: 

Direct examination by Mr. Rosenstein. 

Q What is your business, Mr. Ferber? A lP 
A business broker. 

Q Do you know the plaintiff-Mr. Bock? A 
:Mr. Bock? Yes, sir. 

Q Did you ever have any conversation with 
Mr. Bock about a certain check that was given, 
a check of Gabriel Feigelson to Mr. Bock? A I 
did. 

Q Will you please tell us what you said to 
Mr. Bock, and what Mr. Bock said to you about 
that check. A I came to Mr. Bock when we 20 
had the contract, when Mr. Bock sold the store 
to Mr. Feigelson Brothers-Sam Feigelson and 
Louis Feigelson. At that time he told us he 
would give us a guarantee $725.00 a week in-
come. 

Mr. Rosenstein : I off er in evidence the 
contract dated April 3, 1931, signed by 
Henry A. Bock and Feigelson Brothers and 
Sam Feigelson. 30 

(Contract marked "D. 1" in evidence, 
previously marked '' D. 1'' for identifica-
tion.) 

Q Now, Mr. Ferber, did you have any con-
versation with Mr. Bock, the seller in this con-
tract, about the contracU A Yes, sir. 

Q And the transaction between Mr. Bock and 
Feigelson Brothers? A Yes, sir. I seen Mr. 
Bock in the middle of March last year, and then 40 



14 
Max Ferber, for Defendant, Direct. 

I came over to Mr. Bock a few times. We 
talked over about the business, and he told me, 
'' I want to sell the store,'' and he wanted for 
the store a certain amount, the price of $18,-
000.00. Then he told me he wants $18,000.00. I 
marked it down in the book. He told me he give 

10 me a rental of $90.50 a month, and also an eight-
year lease for the same rent which he had be-
fore, and he will give me a lease subsequent 
which the people can put in a fountain in the 
store. On these conditions we came over to buy 
the store. 

Mr. Fink: I want to object to this. 
The Court: It may be all stricken out. 

The terms are all merged in the eventual 
20 contract. 

Q Now, were you present when the contract 
was made 1 A Yes, sir. 

Q Now, did Mr. Bock say anything to you 
prior to the making of the contract as to what 
the income of the store was 1 

Mr. Fink: I object to it. Anything said 
to this man would not be binding on Mr. 

ao Bock or the other parties whatever. 
The Court: Sustain the objection. 

Q Did you have any discussion with Mr. Bock 
with respect to a sale by him of his store Y A 
Yes; I did. 

Q Now, did you tell him that you had any-
body who was interested in the purchase of the 
store T A Yes. 

Q Did you ask him what the price of his 

40 store was T A Yes; I did. 

., 



15 
Max Ferber, for Defendant, Direct. 

Q Did you have a discussion with him? A 
I did. 

Q In respect to the price? A Certainly. 
Q Now, did you have a discussion with him in 

respect to the income of the store? 

Mr. Fink: Objected to, for the .same rea-
son. 

The Court: Sustain the objection. 

Q You testified that you had a discussion 
with Mr. Bock? A Yes. 

Q About the sale of his store! A Yes, sir. 
Q Did you tell him what your business was? 

A Yes, sir. 
Q And did you tell him that you could sell 

the store for him? A Yes, sir. 

10 

Q Now, what conversation did you have with 20 
him 7 Well, did he employ you to sell the store 
for him 7 A Yes, sir; he did. 

Examination by the Court as follows. 

Q Were you to receive a compensation for 
the sale of that store from him 7 A Yes, sir. 

Q Was there an agreement between you and 
Mr. Bock as to compensation in the event that 
you obtained a purchaser? A Yes, sir; a 30 
verbal agreement. 

Q An oral agreemenU A Yes, sir. 
Q That you were to be paid by him? A 

Yes, sir. 

Direct examination continued by Mr. Rosenstein, 
as follows. 

Q Now, subsequent to that you introduced 
the purchasers, Feigelson Brothers, to Mr. Bock; 
isn't that righU A Yes, sir. 40 
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Max Ferber, for Defendant, Direct. 

Q And when Mr. Bock employed you to sell 
this store for him, did he make any statements 
to you about the income of his store? A Yes, 
sir; he did. 

Q What did he sayt A He said he is doing 
$725.00. 

Mr. Fink: I object to it. He is not the 
agent of the defendant. 

The Court: He is the agent of the plain-
tiff. Overrule the objection. 

Mr. Rosenstein : There is, of course, this 
further defense: That the check which was 
drawn was drawn by a party who was 
neither one of the Feigelson Brothers. 

The Court: It makes no difference, so 
long as it was for a consideration. Consid-
eration need not flow to the maker of the 
check, so long as the receiver of the check 
parted with the consideration to anybody. 

Mr. Rosenstein: Now, may I at this time 
point out to your Honor this: We now 
have in evidence a contract between Bock, 
who is the plaintiff, and Feigelson Brothers, 
who are the other parties to this contract. 

30 The amount of the check and the check 
which is now in suit is a part payment under 
a contract between the plaintiff and Feigel-
son Brothers. The only privity of contract 
between the plaintiff and the defendant, 
Gabriel Feigelson, the maker of the check, 
arises out of the making of that check-and 
nothing else. 

40 

The Court: You are resting upon an er-
roneous hypothesis. You have by your cross 
examination indicated that the maker of this 
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Max Ferber, for Defendant, Direct. 

check gave it on account of a contractual 
existence between this plaintiff and another; 
and the mere fact that there is no privity 
between the maker of the check and this 
plaintiff-the payee and maker-does not 
justify you in urging that there was no con-
sideration from this payee to the maker, in 
view of the fact that the evidence so far 
indicates that the consideration for the giv-
ing of that check was the contract between 
Feigelson Brothers and this plaintiff. The 
consideration does not have to move to the 
party charged at all times. If you are 
going to urge that there was no considera-
tion between the payee and the maker of 
the check, I will save a great deal of time 
for you. I don't agree with you. 

I will rule against you on that, and say 
there is sufficient to indicate that there is 
consideration for the making of this check 
by this maker to this payee, in view of the 
fact that this check was given pursuant to 
the terms of a contract between the payee 
as one of the parties and third parties as 
the other. That is sufficient consideration, 
he having parted with consideration by hav-
ing become party to a contract with another. 
That constitutes sufficient consideration. 

Mr. Rosenstein: Then I respectfully ex-
cept to your Honor's ruling. 

The Court: You may have the exception. 
Mr. Rosenstein: I might state as the 

ground of my exception : 
Under Section 24 of the ''Negotiable In-

struments Act," the duty of showing a lack 
of consideration is purely a matter of af-

10 

20 

30 

40 



18 
Max Ferber, for Defendant, Direct. 

firmative defense. It is for me to show that 
nothing passed from the plaintiff to the 
present maker of a check who is now being 
sued; and if I show that, plaintiff cannot 
recover; the question of breach or perform-
ance being a matter purely between the par-

10 ties to the contract and to which the present 
defendant is a stranger. 

20 

30 

40 

(Hearing continued on April 11th, 1932, as fol-
lows:) 

Mr. Fink: At this time, your Honor, I 
want to object to any testimony relevant to 
the representation of any income, by reason 
of the fact that there is nothing mentioned 
of the income in the contract. Whatever 
negotiations took place prior to the time 
that they entered into this contract merged 
into the contract, and for that reason I 
think it is immaterial. 

The Court: As to the transaction itself, 
you cannot read into the contract anything 
more than the contract itself bespeaks; but 
misrepresentation in inducing a contract is 
the defense. 

Overrule the objection. 



19 
Max Ferber, for Defendant, Direct. 

MAX FERBER, witness on behalf of defendant, 
having been sworn previously, testifies as fol-
lows: 

Direct examination (continued) by Mr. Rosen-
stein. 

10 
Q Mr. Ferber, you testified that Mr. Bock, the 

plaintiff, made certain statements to you in re-
spect to the income of the business 1 A Yes, sir. 

Q That he authorized you to sell 1 A Yes, 
sir. 

Q Now, will you please tell us, in your own 
,,.-ay, exactly what Mr. Bock said to you t A 
About the middle of March I came in to Mr. 
Bock in Great Kills, and I found Mr. Bock 
wasn't there in the store, but a girl was in the 20 
store, and I asked, "Where is Mr. Bock f" and 
she said, "Mr. Bock said he will be here at 
four o'clock." I waited for him, and Mr. Bock 
came at four o'clock, and I asked him would be 
like to list the store with me for sale. So he 
said, ''Yes.'' So I told him which f:,tores I sold 
in Staten Island and proved it to him, and called 
up in Dongan Hills and Grant City; and finally 
he gave me the store for sale, and I asked him 
how much he was doing business. He told me 30 
$725.00 plus the papers, $12.00-he doesn't ring 
on the register. $725.00 a week. He wants 
$18,000.00 for the store ; the rent he will give 
me a lease for eight and a half years, and if I 
produce him a buyer, he will sell the store. I 
sent him a couple of people before, and he didn't 
like it; and a fellow by the name of Feigelson 
came to see me, and I say I had a good store in 
Great Kills. We went to see it. Mr. Bock said 
he wanted $18,000.00. Feigelson considering 40 
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Max Ferber, for Defendant, Direct. 

about two weeks-and we came April 3rd to 
Mr. Bock's house, about seven or seven-thirty in 
the evening, and Mr. Bock said, '' To prove the 
income, and so on, I haven't the books right here 
in my house; but I have the books in the store, 
and if you come to the store in the morning, I 

10 will show you, we have $725.00 a week." 
When Mr. Feigel son wrote the contract, he 

gave Mr. Bock $500.00 a check. That was April 
3rd in the evening, and the 5th he called me at 
the office and he said I should come over. I said, 
"What's the matted" and he said, "I looked 
over the books, and they proved that he does 
only $525.00 or $550.00 per week.'' I said, '' Why 
don't you take the check from Mr. Bock, as long 
as he misrepresented you 1'' He said, '' I asked 

20 Mr. Bock. He told me he will send me.'' I came 
to Mr. Bock, and I said, '' I wouldn't say you 
misrepresented him on the sale. Perhaps you 
didn't know yourself; but I advise you to give 
the check back to the people.'' 

Examination by the Court, as follows: 

Q Do you keep a list of stores that y0u selH 
A Yes, sir. 

80 Q Don't you in your listing set forth what 

40 

they represent to be the income of the business 1 
A I do. 

Q Where is that listing? A I haven't the 
books here. I can bring the books. I have it in 
the office. 

Q Haven't you your listing here 1 A No, 
SH. 

Q Didn't you know you were going to testify 
on that todayt A I can bring the books. 
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Max Ferber, for Defendant, Direct. 

Q What books 1 A Every store is listed on 
the books. 

Q Did you put down on those books the in-
come-the alleged income 1 A Certainly; yes, 
SH. 

Direct examination (continued) by Mr. Rosen-
stein, as follows: 

Q Now, just tell us what Mr. Bock said to 
you in rnspect to the complaint made by Mr. 
Feigelson that the income didn't come up to 
$725.001 A Mr. Bock told me, "Perhaps I 
didn't mean to misrepresent you people. I didn't 
look over my books. Maybe I did mislead you.'' 
I said, '' You can't get so much money for 
$525.00, if you said $725.00. '' So I said, '' The 
best thing would be, give him the check back.'' 
So he said, "All right; wait a minute." So I 
waited a minute, and then he went in in the 
back with his wife; and he said his wife told him 
he shouldn't give the check back. That was the 
end of it. 

Q That concluded the conversation that you 
had with Mr. Bockt A Yes, sir. 

Q Now, at the outset of your testimony you 
said that the commissions were to be paid by Mr. 
Bock1 A Yes. 

Q To you as broker t A Exactly. 
Q Now, was any change made in respect to 

that t A Mr. Bock said he wants an end. He 
gives me so much and so much dollars. I will 
pay the commission. He let them adjust with 
them. So I said, "Adjust with Bock''-to ad-
just a certain end of the amount, and they shall 

10 

20 

30 

pay me the amount. 40 
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Q Were you present when this contract was 
drawn 1 A Yes, sir. 

Q Who drew it 1 A Mr. Bock. 
Q The contract, you will notice, is in type-

writing. Who typewrote iU A Yes, sir. 
Q Who typewrote it? A Mr. Bock. 
Q He has a typewriting machine in his place 

there? A Yes, sir; he has a typewriting ma-
chine in the house. 

Cross examination by Mr. Fink, as follows: 

Q Mr. Ferber, how do you know that the 
store does not take in $725.00 a week 1 A Mr. 
Bock has an income written in the books. 

Q How do you know f A His books don't 
20 prove it. 

Q Did you see the books 1 A Well, Feigel-
son saw it. 

Mr. Fink: I object to any testimony ad-
duced before, on the ground it is hearsay. 

The Court: It is purely hearsay. There 
is nothing before me yet to show that he 
does not take in $725.00, even though there 
was such a representation. 

30 Sustain the objection. 

Re-direct examination by Mr. Rosenstein, as fol-
lows: 

Q, What, if anything, did Mr. Bock say to you 
about the income i A When he list with me the 
store, he says he does $725.00 a week, plus the 
papers. 

Q Now, what did he say to you-that is, 
40 what, if anything, did he say to you about the 
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income at the time that you asked for a return 
of the check 1 

Mr. Fink: I object, as immaterial, as 
being after the contract was entered into. 
It is not a representation that was relied 
upon. 10 

The Court : This is now as to the actual 
income as distinguished from the alleged. 
I will overrule the objection. 

A He told me, '' I am very sorry.'' He says, 
'' Perhaps I looked over my books myself. I 
c1 idn't mean to misrepresent you; but that's what 
the books show. That is the income. I don't 
think there is $725.00 income.'' 

Q Mr. Bock said that to you t A Yes. 20 
Q What did you do 1 A I told Mr. Bock, 

"As long as the income is not that, you admit 
yourself-give the check back." So I waited a 
minute. 

Re-cross examination by Mr. Fink, as follows: 

Q When did this conversation take place, Mr. 
Ferber 1 A About the 5th of April. 

Q Who was present1 A I was there, :Mrs. 30 
Bock, and Mr. Bock, and Mr. Feigelson. 

Q This is on the 5th of April, and Mr. Bock 
told you that he had misrepresented; that the 
::5tore did not take in $725.001 A Yes, sir. 

Q When was the inspection of the books 
made? A That inspection was made on the 4th, 
in the evening; the 4th of April. 

Q Did Mr. Feigelson, or did you learn at 
that time that the income was less than it was 
represented t A Mr. Feigelson called me up 40 
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Saturday, the 5th, and he told me then that 
the income isn't there. 

Q Then what did you do f A Then, when I 
came over and said to him, ''Mr. Bock, you told 
me you would give Mr. Feigelson the books to 
look over, as you didn't have it in the house; 

10 now, according your books prove, it don't do the 
business"-he said, "I am very sorry; I didn't 
mean to misrepresent you. These books show 
$550.00. That's what I do.'' 

20 

30 

Q As a matter of fact, you don't know of 
your own knowledge whether they showed $1,-
050.00 or $550.00! A The books show that. 

Q You don't know of your own knowledge? 
A I haven't seen the books. 

SAMUEL FEIGELSON, witness on behalf of 
defendant, being first duly sworn according to 
law, upon his oath testifies as follows: 

Dire .ct examination by Mr. Rosenstein. 

Q Mr. Feigelstein, who are Feigelson Bro-
thers? A Myself and my brother Louis. 

Q Anybody else a member of that firm, ex-
cepting you and your brother 1 A No. 

Q You entered into a contract on the 3rd of 
April with Henry A. Brock; did you not f A I 
did. 

Q Is this the contract¥ ( Showing paper to 
witness.) A This is the contract. 

Q Mr. Bock signed your copy, and you signed 
his; is that right t A That's it. 

Mr. Rosenstein: That, if your Honor 
40 please, is in evidence. 
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Q Now, Mr. Feigelson, will you tell us, 
please, how you came to make this contract with 
the plaintiff, Mr. Bock1 A Yes. I came one 
morning to the broker's office, Mr. Ferber, and 
he told me about the business. He knew I was 
looking for a store. He told me he has a very 
good store in Staten Island-Great Kills; so I 10 
looked at it once myself, and then I went with 
him on that April 3rd, and we drew the con-
tract there. 

Q Now, what, if anything, did Mr. Ferber say 
to you about the income of the store 1 A Mr. 
Ferber told me that that store was doing $725.00 
a week business; and not only that, there must 
be at least $70.00 a week more, but he doesn't 
register on the register the sales of newspapers: 

Q And as a result of that you went over to 20 
Staten Island? A I went over to Bock; yes. 

The Court: Who told you that; Ferber 1 

A Mr. Ferber. 
Q There was some discussion about the lease, 

too; was there not? A Yes ; not until the time 
of the contract. 

Q Now, I call your attention to the portion of 
the agreement which says that '' The seller guar-
antees the present lease which runs to July 1, 
1934, at $90.50 per month, with an option to re-
new for five years at the same rent.'' A That's 
what he promised me. 

Q Now, that was inserted in the contract, A 
In the contract. 

Q Isn't that right? A Yes, sir. 
Q Now, after that was inserted in the con-

tract, did you have an interview with the land-

30 

40 
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lord in the presenc.e of Mr. Bock t A The fol-
lowing morning. 

Q Now, tell us what happened. A I don't 
remember the landlord's name, but he is only a 
few doors away from him on the same side of 
the street. As a matter of fact, from what I 

10 understand, he owns the whole block. 

The Court: I don't want to know any-
thing about that. I will not accept that as 
the best evidence. 

Mr. Rosenstein: If your Honor please, the 
agreement says that the owner of the store 
had agreed to obtain a renewal for an addi-
tional five years-and that is the condi-
tion as contained in the contract. 

2 0 The Court : You are going to come in with 

30 

40 

testimony of this man to the effect that the 
landlord said he would not give the renewal. 

Mr. Rosenstein: In the presence of the 
plaintiff. 

The Court: All right. Then, if the plain-
tiff takes the stand and denies it, I am left 
in the position where he says the landlord 
said it, and the plaintiff says the landlord 
didn't say it. It is not the best evidence. 
That is the reason why the rule of best evi-
dence follows in the case, so it does not 
place the Court in the position where two 
people in conflict offer evidence that could 
have been overcome by the actual proof of 
the occurrence. It is against the rule of 
best evidence to permit a statement of an-
other to go in as evidence where the original 
statement could be a part of the testimony. 
Supposing this man does testify, and the 
landlord, if he takes the stand, says ''No.'' 
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They should be ready to prove that the 
plaintiff was ready, willing and able to per-
form. The burden of proving inability of 
the plaintiff to perform, where you deny pay-
ment of a check, or refuse payment of a 
check, is upon you. 

It is not an instant where you are seeking 
performance. You are being sued upon a 
check. You are offering an affirmative de-
fense, failure of consideration. There is a 
presumption of consideration, as far as you 
are concerned. In order to substantiate 
your affirmative defense, failure of consid-
cl1-mJ ion, attempting to show that you were 
ready, willing and able to perform, and that 
the plaintiff could not perform. You are 
n.ttempting to prove it by testimony which 
is not the best evidence. 

Mr. Rosenstein: With due respect to your 
Honor's construction of the best evidence 
rule, the rule has, as I see it, no application 
to the broad question directed at this time, 
for this reason, and which takes it out of the 
basic rule: That this witness is now being 
asked to give us a statement that was made 
in the presence of the other party, who is 

JO 

the plaintiff in this suit; and if the plaintiff, ~. O 
as your Honor puts it, contradicts that 
statement, an issue is presented which your 
Honor may determine on the factual ques-
tion either one way or the other way; but 
the question, nevertheless, is there. 

Now, supposing this plaintiff, if your 
Honor please, attempts such a conversa-
tion, he may. The plaintiff was present. 

-10 



28 

Samuel Feigelson, for Defendant, Direct. 

The Court: He is a party. He is bound 
by it. It is already part of one contract; 
but it is quite apparent from your opening 
and the plaintiff's that that is a condition. 
Your opening was to the effect that the only 
defense was misrepresentation as to the in-

10 come of the property; fraud at its inception. 

20 
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Now, do not let us get away from that. 
You are now alleging non-performance of the 
contract; inability to perform. 

Mr. Rosenstein: If your Honor please, 
that is only one of them, as my case will de-
velop. 

The Court: I don't think so, according to 
your specification of defenses. 

Mr. Rosenstein: Here it is. If your Honor 
will look at the fifth defense, that is covered. 
Here is my fifth defense: 

'' That the plaintiff falsely and fraudu-
lently represented that plaintiff had arranged 
an extension of a certain lease covering the 
premises wherein the store fixtures and busi-
ness aforementioned was located.'' 

The Court: Oh, no. The contract doe 
not say that. The contract says-

Mr. Rosenstein : The last provision of 
the contract. 

The Court: That is a failure of per-
formance, if you are going to rest upon it: 
'' The seller guarantees the lease.'' That is 
not a fraudulent representation. The dis-
tinction between the specification of de-
f ens es and what you are attempting to 
prove is this: As you are now attempting 
to proceed, you are attempting to show 
failure of performance ; aren't you~ 
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Mr. Rosenstein: I submit, if your Honor 
please, that I am trying to show two things : 
I am entitled under my pleadings to show, 
first, that there was a fraudulent misrepre-
sentation in the inception of the contract. 
I have a right to prove that. 

The Court: That is undenied. 
Mr. Rosenstein: I am also showing, as 

I have alleged in my specification, that there 
was a fraudulent misrepresentation with re-
spect to the terms of the lease. 

The Court : No ; that is not so. 
Mr. Rosenstein: My specification says that 

the plaintiff represented that he had ar-
ranged to obtain an extension of a certain 
lease. The contract says that the seller also 
guarantees that the present lease will be 
extended for five years from 1934. Whether 
there was fraud in the inception of the con-
tract, or whether the plaintiff misrepresented 
in respect to the extent of time that he will 
extend that lease-if we establish either one 
of those, we are entitled to a verdict for the 
defendant. 

The Court : You are still not adhering 
to what I am saying to you. You allege in 
your specification that the plaintiff frau-
dulently represented that he had arranged 
to obtain a lease. 

Mr. Rosenstein: Yes, sir. 
The Court: The contract merely alleges: 

'' To guarantee the present lease at $90.50 a 
month, with an option for an additional five 
years at the same rental." 

Mr. Rosenstein: Yes. 
The Court: Now, that is an allegation. 

20 
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Mr. Rosenstein: Yes, sir. 
The Court: That he has a lease with an 

option to renew for five years. That is 
what the contract reads. 

Mr. Rosenstein: No. I respectfully dif-
fer with your Honor. He does not say that 
'' I have a lease with an option to renew for 
five years.'' He says, '' I guarantee that 
that lease will be renewed for an additional 
five years.' ' 

The Court: Oh, no. 
Mr. Rosenstein: '' The seller also guar-

antees the present lease to July 1, 1934, with 
an option to renew for five years.'' Now, 
your Honor will recall that I asked the 
broker-

The Court: Let the interrogatories alone. 
I don't know whether you cannot understand 
me, or I cannot understand you. You allege 
that the plaintiff said, "I have arranged to 
obtain a lease for five years." The contract 
reads, "The seller guarantees the present 
lease to July 1, 1934, at $90.50 per month, 
with an option to renew for five years at the 
same rental." That language does not 
speak in the sound that you are attempting 
to sound. He does not say, '' I have ar-
ranged to get you a lease for five years.'' 
He says he guarantees that he will give you 
a lease to July 1, 1934, with an option to 
renew the lease. Now, that means one of 
two things: Either that the present lease 
as it is, has an option to renew, or that he 
will undertake to get an option to renew; not 
that he has obtained an option to renew-
unless it be the promise that the lease con-
tained that. 
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If it is fraud at the inception, what you are 
attempting to do is to force in as a defense 
of fraud at the inception, language of the 
contract indicative of fraud at the inception. 
In order to do that, you allege that he rep re-
sen ted that he had already arranged to ob-
tain a renewal; and that testimony I cannot 10 
permit to go in; but I will permit testimony 
as to whether or not the present lease con-
tains an option to renew, for this instrument 
must be construed against the plaintiff; and 
when the instrument reads, '' The seller guar-
antees the present lease until 1934, with an 
optic-~1 to rene ·v.r for five years,'' I could 
construe that to mean that the lease con-
tained a term, and they had an option to 
renew it for five years. 20 

Mr. Rosenstein: I respectfully except to 
that part of your Honor's ruling where you 
state that under the terms of the contract 
you have construed it as a clause which is 
part of the lease as distinguished-

The Court: I don't quite understand 
your attitude in this thing. Does the present 
lease cover a period to July, 1934, with an 
option to renew for five years, 

Mr. Rosenstein: So far as I understand, 
it does not. 

The Court: Then, if it does not, this man 
may not recover; not on the theory of fraud 
at the inception, but failure of consideration. 
I don't agree with you that you can at this 
time reconcile your argument about fraud 
at the inception, with the contention that 
he stated that he was to obtain an option; 
because that would be changing the terms 
of his contract. His contract reads, not that 

30 
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he has arranged to obtain, but that he has 
a lease with five years' option. 

Mr. Rosenstein: I think I see your Hon-
or's point; and the only thing is, where you 
speak about the strict construction, in view 
of the plaintiff being the author of the in-
strument, it was that that I had in mind to 
talk about; but, of course, became unneces-
sary. 

The Court : There does not seem to be 
any ambiguity. "The seller also guaran-
tees.'' The term ''guarantees'' means only 
'' sets forth''; does not mean guarantees per-
formance. It means represents. The seller 
represents the present lease for $90.00 a 
month, or that he has a present lease with 
an option to renew for five years. What is 
there to indicate that the seller states that he 
has anything else than the lease with an 
option for five years~ 

Mr. Rosenstein : The lease is in court, and 
I will ask for a production, and will serve 
the other side with a notice at once to pro-
duce. 

Mr. Fink: You stated before that this 
portion of the contract was susceptible of 
two inferences; one, either that the present 
lease contained a period of time of five years 
plus an extension of five years, or that it 
contained a period of time up to 1934, and 
that the seller guaranteed that he would 
produce or get a five-year extension. I am 
ready to prove the latter. I have the land-
lord in court, your Honor. 

The Court : The difficulty, though, is that 
these stationery men, when they try to be 

) 
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lawyers, turn out to be poor stationery men, 
too. That is a written instrument. "The 
seller guarantees the present lease to 1934, 
with an option to renew for five years." 
Now, the ordinary construction of that would 
be, the seller represents that he has . a present 
lease until 1934, with an option to renew; 
wouldn't it~ 

Mr. Fink: Did you not say before, your 
Honor, that it is susceptible of two infer-
ences 1 

The Court: Yes; and the interpretation 
most favorable to the one charged must be 
accepted. That is the rule. 

Mr. Fink: At this time that is the posi-
tion upon the offering of testimony by the 
landlord to the effect that he was ready, 
willing and able to extend this lease. 

The Court: Let me do what we very 
often have to do in courts of law. I would 
say at this time that the contract itself sets 
forth in terms the representations as to the 
lease; that I will not permit testimony in any 
wise tending to alter or amend that particu-
lar angle of the transaction. You are en-
deavoring to offer testimony to the effect 
that the landlord said that he had already 
arranged for a five-year extension. I won't 
admit that, and will rule on the question as 
now stands. There is no question before us, 
excepting, ''What happened 1 ' ' 

Mr. Rosenstein: I will withdraw the ques-
tion, and stand on your Honor's interpreta-
tion of the contract, that construction being 
the construction of the Court; that there is 
a representation by the seller that the lease 
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contained a renewal of the lease for five 
years. 

The Court: That would be the construc-
tion that could be accepted in the nature of 
the language as it reads at this time. The 
contract reads . that "The seller also guaran-
tees the present lease to 1934, with an option 
to renew for five years at the same rental.'' 
I would say that a construction by me at this 
time of that particular language in the con-
tract would be that the seller represented 
that he was in possession of the premises 
by virtue of a lease expiring definitely July 
1, 1934, and containing therein an option to 
renew for a further five years at the same 
rental. 

There is no ambiguity existing as to the 
word "guarantees." Under the circum-
stances existing it appearing that Bock was 
the scrivener-the author, you would call it 
-that construction would be the construc-
tion placed upon it. 

Mr. Fink: May I say something, your 
Honor. 

The Court : There is nothing to rule upon. 
I am merely, in ruling upon Mr. Rosenstein 's 
question, stating that. If you want to ad-
dress your remarks, you may do so. 

Q Now, Mr. Feigelson, will you tell us, please, 
what, if anything was said by Mr. Bock to you 
and by you to him in respect to the income of 
the business 1 A Well, it was the following day 
-the day after we signed the contract. It was 
the day before Easter. He was very busy, and 
he couldn't show me the books until quite late 
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at night; and when I looked over the books, I 
found there was about $29,000.00 business there. 

Q For how long a period 1 A For a year; 
and that, also, while I was there, I should say 
that he was ringing each individual sale of news-
paper on the register. So I asked Mr. Bock; 
I said, '' Mr. Bock, first of all, you said you 
weren't ringing newspaper sales, and that you 
weren't counting it as part of your business, 
and here you have only about $550.00 a week 
instead of $725.00. '' I said, ''You haven't got 
the business that you said you had.'' 

Q What did Mr. Bock say, if anything~ A 
Ile suys, "Well," he says, "I never give that a 
thought. That's what I thought I was doing. 
I didn't mean to misrepresent you, or anything 
like that,'' he says, "That's what I thought I was 
doing." 

Q Did you ask for the return of the check 1 
A Did I ask him for the return of the check~ 
I did. 

Q And what did he say to you~ A He says, 
"Well, I will send it to you." He says, "Don't 
worry; don't get excited. It's all right. I am 
still good for $500.00.'' 

Q Now, the check that you gave to Mr. Bock 
was not your own personal check; was it 1 A 
No; it wasn't. I had no check account at that 
particular time. 

Q Whose check was it~ A My uncle's. 
Q His name is Gabriel Feigelson 1 A Ga-

briel Feigelson. 
Q He is the defendant f A He is the 

defendant. 
Q Was he in any way interested in the pur-

chase of the store~ A Not in the purchase. 
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He came around to see what I was buying-
that's all. 

Q1 He was not a party or in any wise finan-
cially interested · in that transaction 1 A No; 
he just came to see what it looked like. 

Q How did he come to give this particular 
check, this check ; in place of your check 1 

Mr. Fink: I object. 
The 'Court: I will allow it. 

A As I said before, I had no check account at 
that particular time, and I had no cash to give 
him for deposit; and I asked him to do me a 
favor and make out a check for me. 

Q He did that1 A He did that; yes. 
20 Q After you had this talk with Mr. Bock 

about the income, did you talk to your uncle, 
Gabriel Feigelson, about the check; say anything 
to him about it1 A Yes, sir. I called up from 
there, and I told him business isn't there as 
represented. He says, "You wait there, and I 
will be down there during the day and see what 
Mr. Bock has to say about it.'' 

Q You then had a talk with Gabriel Feigel-
son 1 A Then I called up my uncle, Gabriel 

30 Feigelson. I told him that the business I bought 
is not as I hoped it was, as he represented. 

40 

Mr. Fink: I object to that testimony, as 
not binding on the plaintiff. 

The Court: Sustained. The conversation 
between him and another cannot be binding. 

Mr. Rosenstein: Just a minute, if your 
Honor please. I am now talking of the 
conversation between him and the defendant 
about the check. 
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The Court: That cannot be binding on the 
plaintiff. 

Mr. Rosenstein: Withdraw the question. 

Q As a result of the talk that you had with 
Mr. Gabriel Feigelson, what was done about that 
check~ A He stopped it, as I ordered him. lQ 

Cross examination by Mr. Fink, as follows: 

Q Mr. Feigelson, did you go to see the land-
lord of the premises? A At the landlord's 
office. 

Mr. Rosenstein: Just a minute; your 
Honor has ruled on that. 

The Court: No. I say, as the instrument 28 
now stands, that is the construction you may 
have. If there is a mutual mistake between 
the parties, even though expressed, it may 
be gone into. I have merely given you my 
construction of the instrument as it stands 
before you now. 

Mr. Rosenstein: Withdraw my objection. 
(Last question read by stenographer.) 

A I did, with Mr. Bock. 
Q And what was the purpose of your visit 

to the landlord? A To verify the fact that he 
told me that he could obtain a longer lease. 

Q So your thought, when this contract was 
drawn, was that he could obtain an additional 
extension of five years; is that so? A No, no. 
He told me-it wasn't really the fact that he was 
going to see the landlord about the lease. He 
wanted, fir~t of all, to introduce me to the land-

30 
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lord. That's what it was; and, secondly, to see 
what the lease was like. 

Q Did you see the lease before you went to 
the landlord 1 A Did I see the lease before 1 
No. 

Q You said first that you went to see about 
lO the lease. Did you mean thaU A I went up 

to see what kind of a lease it was. I will tell 
you why. 

20 

Q I don't want to know why. You didn't see 
the lease before then 1 A I didn't see the lease 
then. 

Q Could you have seen it, or did you ask to 
see the lease 1 

Mr. Rosenstein: I object. 
Mr. Fink: First part withdrawn. 

A I didn't. It was very late at night, and he 
was going back to the store. 

Q When this agreement was drawn, what was 
your understanding as to this clause : '' The 
seller also guarantees the present lease to July 
1, 1934, at $90.50 per month, with an option to 
renew for five years at the same rent"~ A I 
thought that he had an option. I thought that he 

30 had a lease and an option for five more. 

40 

Q Was it your thought that he had the op-
tion contained in the lease, or that he was to 
go to the landlord to obtain it T A I thought he 
had it. I thought he had an eight and a half 
year altogether. That was my opinion. 

Q Did you understand that by this contract 
that you made 1 A Yes. 

Q You insist that the reason why you were 
going to see the landlord the following day was 
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to make his acquaintance1 A Not only that. 
Should I tell you what else1 

Q Yes. A We also spoke of a fountain. In 
the beginning I meant to put in a soda fountain, 
and Mr. Bock said he would speak to the land-
lord and see if he could put one in. The land-
lord told me he couldn't, as he had a soda foun- 10 
tain in the premises. 

Q Did you ask the landlord whether or not 
this landlord would extend this lease for five 
years to him 1 A No. 

Q Did this landlord say to you, ''Yes, I will 
extend this lease for five years for the same 
r~mhl "? A Did he what1 

(Last question read by stenographer.) 

A HP did. 
Q Why did he say that, if it was in the lease; 

if you know 1 A I don't know. I just spoke 
about it. We thrashed it out. 

Q How did the subject come up 1 A I in-
quired if it was an eight and a half year lease 
or not, and he said it was. 

Q The landlord said that it was an eight and 
a half year lease? A No; that it was an eight 
and a half year total. 

Q Three and a half the remainder of the 
lease, and the balance a five-year extension 1 A 
Yes. 

Q That is what he said j A Yes. 
Q That is the way you understood it to be? 

A Yes. 
Q That is the way you were satisfied to have 

itf A Yes. 
Q Your statement before that you thought it 

was already part of this lease is not correct 1 A 
I am not saying that it was. 
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The Court : He is not saying anything to 
the contrary now. 

Q Were you satisfied with the transaction as 
it stood, when the landlord said, '' I will extend 
this lease for five years at the same rental'' f A 

10 I don't get that at all. 

20 

30 

40 

(Last question read by stenographer.) 

A No; I understood that he would give me an 
eight and a half year lease for a total. 

Q Five and three and a half is eight and a 
halft A Yes. 

Q That is what you were getting1 That 1s 
what the landlord said you were getting1 A 
That '.s what I was satisfied with; yes. 

Mr. Rosenstein : I don't know if the wit-
ness quite understands it. 

The Court: He is not your witness now. 

Q You don't know why the landlord should 
voluntarily have made this statement: "I will 
extend this lease for five years 1 '' Are you posi-
tive it was not in answer to your question: '' Will 
you extend this lease for five years¥'' A I 
never asked the landlord that question, because 
it was already in the contract; and I asked him 
if that was right, and he said it was. 

Mr. Rosenstein: If your Honor will re-
call, none of my direct testimony bears on 
what this witness is now testifying to on 
cross. This is entirely outside of the scope 
of the direct, and I think, if counsel pursues 
this line, he is bound on that testimony as 
his witness. 
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The Court: Not necessarily; because you 
are resting on the contract yourself in the 
defense. Although this witness is not a 
party to the suit, he is a party to the 
contract. It is his capacity in that contract 
that gives rise to the suit. I think it is 
proper cross. 

(Last question and answer read by stenog-
rapher.) 

Q Will you explain what you mean when you 
say it was already in the contract 1 A I had 
understood in the beginning it was an eight and 
a half years, and I asked the landlord if it was 
eight and a half, and he said it was. 

Q Did Mr. Bock tell you that he had presently 
an eight and a half years lease 1 A Did Mr. 
Bock tell me~ 

Q Yes. A No; he didn't. 
Q So your first impression was from the con-

tract its elf~ A Yes. 
Q What conversation, if any, did you have 

with the landlord about this five-year extension f 
A I asked him- I told him about the deal. He 
introduced me as the new owner-as the new 
respective tenant of his; and we spoke about the 
terms of the lease and how long it was. 

Q And why did you speak with him about 
that, if you knew it was already in the contracU 
A Because we spoke about things in general; as 
I told you before, about the fountain. 

Q I am not interested in the fountain. What 
I am getting at is this clause in the contract 
about the lease. A I asked him if it was so, 
that the man had an eight and a half year. 

Q What did he tell you~ A He said he 
had a three and a half year lease with an option 
of five years more. 

10 
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Q Did he tell you he had that in his lease 
already 1 A I don't know if he told me he had 
it in the lease already or not. He told me he 
had a three and a half year lease already with 
an option of five more. 

Q Now, you say that the term Feigelson 
10 Brothers as signed on this contract means Sam-

uel Feigelson and Louis Feigelson 1 A Yes. 

The Court : I don't think you need go 
into that. I have determined that, on the 
question of consideration to thi~ defendant, 
the making of the contract by this plaintiff 
with others is sufficient consideration. 

Q Now, then, Mr. Feigelson, how do you know 
20 that that store does not take in $725.00 a week1 

A I looked over his books for the year. 
Q When did you look over his books 1 A 

The following evening. 
Q After the contract was signed. or before 1 

A After. 
Q And did Mr. Bock tell you that you could 

look at the books prior to the entrance into the 
contract 1 A He didn't have it at th&t time, 
although we were going into it. He didn't have 

30 it in his house, where we drew the contract. 
Q When did the negotiations for the sale of 

this store take place; the first negotiations 1 A 
About two weeks before we contracted for it. 

40 

Q And what took place within those two 
weeks as to your gaining any knowledge as to 
the income of the store 1 A Nothing at all. 

Q Did you stay in the store t A Not be-
fore we signed the contract. 

Q You didn't stay in that store at all before 
you signed the contract T A No. 
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Q How long did you stay in the store after 
you signed the contract 1 A Until the evening 
-I think just one day; the balance of the eve-
ning that we signed the contract and the follow-
ing day. 

Q Now, Mr. Feigelson, when you say that 
the books showed that the store did not take in 
$725.00, will you tell the Court just what you 
mean and how you arrived at that conclusion 1 
A Yes. I looked over his books, and found 
that for the year of 1930 that Mr. Bock's busi-
ness showed that he was doing $29,000.00 a year. 

Q What book did you find that from1 A 
'i'he sales book that he had a record of every 
day sales. 

Q Describe the sheets that you gathered that 
fact from. A The sheets 1 

Q The sheets contained in the bookt A Yes; 
white sheets. 

Q What were the facts 1 What did they dis-
closet A The facts, it all depended on the 
time of the year, that he was doing $525.00. 

Q You testified you saw that there was a 
lesser income for the past yeart It is that that 
I am interested int A Yes, sir. There was only 
$29,000.00 business. 

Q How do you know that 1 A I looked it 
over, and added it up myself. 

Q · What did you add from 1 A I added it 
up of the sales from month to month for twelve 
months. 

Q Did Mr. Bock tell you they contained all 
of his income 1 A Yes, sir. 

Q You added it up yourselH A Yes, sir. 
Q Wasn't it all added up for youi A No; 

it was added up for the end of the month. 

10 
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Q What did the end of the first month showf 
A I am talking about the total for the year. 

Q What did the end of the first month show Y 
A I don't remember. I know that the addition 
for the whole year was for $29,000.00. 

Q You don't know the totals, although the 1 O totals were in that book t A I don't remember 
it. 

Q Did you take any record at all of them Y 
Did you look at the totals Y A I did. 

Q And did the totals as they were in that 
book show an income of $725.00 a week 1 A No. 

Q How do you know f A Because at the end 
of the year there wasn't the business. 

Q Did you add those totals 1 A I did. 
Q Why did you say before you don't know 

20 what they were1 A I told you I took the twelve 
months. 

Q What was the total of all twelve months Y 
A $29,000.00. 

Q Did you add them up yourself f A I did. 
Q What did you add Y A I added up the 

monthly figures. 
Q The totals as they existed, or the totals 

that you got1 

30 The Court: He said there were totals ap-
pearing on the books for each month. 

A That's so. 

The Court: And he took the aggregate 
of those twelve totals, and that was $29,-
000.00. 

Q Now, at that time did you make these 
40 calculations in your head, or did you transcribe 
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them at all f A You mean did I write on a piece 
of paper! 

Q Yes. A I did. 
Q Where is the piece of paper 1 A I didn't 

bother with them. I threw them away. 

The Court: Are those books in court. 10 
Mr. Fink: They are not in court, your 

Honor. 

Q Now, what year was that income for 1 A 
1930, I guess. 

Q Why do you say you guess 1 Don't you 
know f A That's what it is. 

Q Did you look at the income for the year 
1931 prior to the entering into this contract 1 A 
Yes. It was much less what this year was, be-
cause it was January and February. I grant it 
was much slower in that period. 

Q Now, then, this representation that was 
made to you that the store did $725.00 in busi-
ness was made by Mr. Ferber; was it not 1 A 
At first by Mr. Ferber. 

Q Mr. Bock didn't tell you that; did hef A 
He did. 

Q When did he tell you that 1 A At the 
time that we signed the contract. 

Q That he took in $725.001 A That he took 
in $725.00 a week. 

Q Now, when you went to see Mr. Ferber, 
and when Mr. Ferber negotiated this contract 
with Mr. Bock, was he acting for you 1 Was he 
looking out for your interests 1 A I don't know. 
He must have been looking out. He just told me 
about the store. I don't know what interest he 
was looking out for. He was looking out for his 
commission-that's all. 

30 

40 
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Q Do you know that in this contract there is 
a stipulation he wasn't to get any commission 
from the seller 1 A Yes. I can tell you how 
that was. 

Q I am not interested in that. Was he look-
ing out for your interest when he negotiated 

10 this contract 1 A I don't think it was only for 
me. 

20 

30 

40 

Q Was he acting for you 1 A I don't think 
so. 

Q Don't you know 1 A I don't know. 
Q He might have been 1 

The Court: Were you to pay him a com-
mission 1 

A Yes; I was supposed to pay him for it. 
Q You weren't going to pay a man a com-

mission if he wasn't acting for you ; were you? 
A It was in a general way. 

Q Will you answer the question, please t 

Mr. Rosenstein: I think the witness is en-
titled to a fair opportunity. 

The Court: The question is argumenta-
tive. The gist of the entire matter con-
fines itself to the testimony of the conversa-
tion between this witness and the landlord as 
to whether or not the parties to the contract 
construed their own agreement. If this 
plaintiff by his conduct indicated that his 
construction of this agreement was to the 
effect that the lease only covered a period 
to 1934 and that he was endeavoring to get 
the option, their own construction of that 
contract will be accepted. The question as 
to representation of the income of the busi-
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ness will be but the testimony of the one 
party against the other, with no greater 
reason for accepting the veracity of one than 
the other; and the normal construction would 
be that, in the absence of representation in 
the contract. This witness could have in-
cluded in the contract what he intended, as 
well as he included the other things in the 
contract. The more favorable construction 
would be there was no representation by 
these people as to receipts. 1 am merely 
telling you what I think the testimony is. 

Mr. Fink: Am I to disregard any of the 
testimonyj 

The Court: I have merely indicated to 
you what matters will be of effect in de-
termining. You may govern yourself ac-
cordingly in your examination. You will 
save a great deal of time. 

Q Who was present at the time that the 
conversation between you and the landlord took 
placej A Mr. Bock. 

Q And who elsej A That's all. 

Mr. Fink: That's all. 

Re-direct examination by Mr. Rosenstein, as fol-
lows: 

Q Now, Mr. Feigelson, when you went to the 
landlord with Mr. Bock, did you speak to the 
landlord about how long you could stay there 
as a tenant j A Yes. 

Q It was your understanding, as you have 
testified, that you were to be there for five 

10 
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years after the expiration of the date in the 
present lease; is that righU A Yes; that's so. 

Q And it was in order to verify that that 
you went with Mr. Bock to the landlord 1 A 
That's so. 

Q And also to meet the landlord 1 A That's 
so. 

Q Now, did you ask the landlord whether 
or not he would give you an extension for five 
years after 19341 Just answer my question. 
Now, the trouble with you is that you talk, but 
you don't listen to what you are saying. When 
you spoke to the landlord, did you ask him 
whether or not he would extend the lease for five 
years from 19341 A Yes ; sure. 

Q What did the landlord say to you 1 Now, 
20 give us the exact words, if you can remember 

them. A He says, '' The best I can do for 
you,'' he says, '' Is to give you a five-year lease, 
because all the other leases in the same year 
have leases to that length of time.'' 

Q To 19341 A Yes; to that length of time. 
Q Do I understand you right, or was that 

your understanding, that the landlord agreed 
or was willing to give you a five-year lease, but 
that it would run from the day that you were 

30 there, or from 19341 A No; from the date of 
the bill of sale. 

Q From the date of the bill of sale. In other 
words, if the landlord executed a new lease, that 
lease would be for five years from the date of 
the bill of sale. 

Mr. Fink: I object. He should let the 
witness testify. 

The Court: He is merely repeating what 
40 the witness has said. 
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Why did you have to discuss it with him, 
if your conception was that you were getting 
a lease which contained an unfinished term 
to 1934, with a five-year extension from that 
poinU 

A After a general discussion, we spoke of many 10 
things, also about the lease. 

The Court: Did you learn from the land-
lord that the term of the lease was different 
from what you understood it to be under 
your contract 1 

A Yes; I did that. 
Q Now, after you left the landlord, did you 

go along with Mr. Bock1 A Yes; we went back 20 
to the store. 

Q You then knew that the landlord wouldn't 
give a lease beyond five years from the date of 
the bill of sale 1 A That's right. 

Q Now, did you then go back to the place 
of business Y A To the store. 

Q To the store 1 A Yes. 
Q Now, what did you say to Mr. Bock, and 

what did Mr. Bock say to you about that guar-
antee of five years additionaH A Well, that 30 
was the best he could do; he can't do any better. 
He can't help himself. That's what it is. 

Q So what did you say to Mr. Bockf A 
Well, he was very busy that day, you know, 
and I repeatedly kept on asking for the books-
I wanted to see what he is doing business. He 
was very busy, and he couldn't show it to me; 
but later on, towards evening, you know, he 
showed me the books. Then I had an idea that 
even if the- 40 
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Mr. Fink: (Interrupting.) I object to 
this, as not responsive to the question. 

The Court: Objection sustained. 

Q So that you went back to see what the 
books would show, anyhow1 A That's it; that's 

10 it. 

20 

30 

Q So that, notwithstanding the lease pro-
vision, if the :figures were all righU A I might 
have considered it yet; sure. That's the idea. 

Q You were never shown the lease ; were 
you1 A No. 

Mr. Rosenstein: I will ask for the pro-
duction of the lease, which I understand is 
in court, if your Honor please. 

Mr. Fink: I can enter into a stipula-
tion that the lease contains a provision that 
the term thereof shall extend until 1934, and 
that it does not contain a five-year option. 
Is that satisfactory? 

Mr. Rosenstein: And contains no repre-
sentations whatsoever in respect to any 
option. 

Mr. Fink: Right. 

Q Was Mr. Bock present when you figured 
up the books for a year back? A Yes, sir. 

Q My question was : Was Mr. Bock present 
when you figured up the books for a year back? 
A He gave me the book, and told me to figure 
it up myself; he was too busy. 

Q Did you talk to him after you figured th(:) 
book up? A Yes. 

Q As near as you can, give me the exact 
words used to Mr. Bockt A Yes. I said, "Mr. 40 
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Bock, look here. Your business doesn't show 
the business you say you are doing. Only last 
year you only done $525.00 business. That 
doesn't show the $725.00 that you said.'' I 
said, ''You don't register up the newspaper 
business. That is $70.00 a week.'' I said, '' You 
are about $200.00 less than you said you are JO 
doing.'' 

Q Now, what did Mr. Bock say to you 1 Give 
us the exact words that he used. 

Mr. Fink: This is already m the testi-
mony. 

The Court: He has definitely stated to 
this Court. You are asking him to say now, 
'' Bock said, 'I didn't mean to mislead you.' '' 
I have heard him say that. 20 

Why didn't you, if you were so certain 
that he said to you that his business was so 
much, insist that it be put in a written in-
strument 1 Why did you put up a $500.00 
check without the most important thing put 
in 1 

A I had no more idea that man was out to de-
ceive me. 

The Court: Why did you take a receipt 
altogether? 

A It's a matter of form. He is a broker. He 
typewrote it. He said, '' Here is one for you, 
and one for you." That's all there is to it. 

Q You didn't bring your books, did you t A 
No. 

30 
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GABRIEL FEIGELSON, defendant, witness on 
his own behalf, being first duly sworn accord-
ing to law, upon his oath testifies as follows: 

Direct examination by Mr. Rosenstein. 

10 Mr. Rosenstein: In order to clear up one 
legal ruling that your Honor has made: 
Your Honor has ruled, first, that the Court 
has construed the word ''guarantee'' to be 
"represent"; and that, unless the lease con-
tained a provision for renewal, there would 
be a failure of consideration. 

The Court: No; I don't say that at all. 
I say that I construe the language of the 
agreement to mean that the plaintiff repre-

20 sents that he has a lease to July 1, 1934, 
with an option for renewal for five years. 

Q Mr. Feigelson, you are the defendant f A 
Yes. 

Q You drew this check for which you are 
now being sued f A Yes, sir. 

Q Are you in any way connected with Feigel-
son Brothers1 A My nephew. 

Q I mean, are you connected with them in a 
30 financial way or a business wayf 

The Court: I have already ruled, and if 
that is what you are attempting to put in 
testimony on now, it will be a useless ges-
ture. I have already ruled that the giving 
of this man's check to Bock was for a con-
sideration, which was an entering into a 
contract between Bock and his nephews. 
Don't let us go any further into that. I 
have ruled on the same question the last 

40 time the matter was on trial. 
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Mr. Rosenstein : I respectfully take excep-
tion to your Honor's refusal to permit me 
to offer this testimony. 

Q You stopped payment on that check1 A 
Yes, sir. 

Mr. Rosenstein: May I, for the purposes 
of the record, show at whose instance he 
stopped payment 1 

The Court: Yes; you may. 

Q Why did you stop payment on that check1 
A My nephew asked me to stop payment on it. 

Q Who is your nephew 1 A Samuel Feigel-
son. 

Q Did he tell you why~ A Yes. 
Q ·what did he say1 

The Court: No, no. I enter an objection 
on my own part. 

Mr. Fink : No questions. 
Mr. Rosenstein: I rest. 

20 

THOMAS NOLAN, witness on behalf of plain- 30 
tiff, being first duly sworn according to law, 
upon his oath testifies as follows, in rebuttal: 

Direct examination by Mr. Fink. 

Q Mr. Nolan, you are the landlord of the 
premises in which the store of Henry A. Bock is 
located; is that right? A At Great Kills, Staten 
Island. 

40 
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Examination by the Court, as follows : 

Q Mr. Nolan, will you tell us what occurred 
in your presence between Mr. Feigelson and Mr. 
Bock. Were they both in your presence 1 A 
Shall I tell you the whole story leading up to it? 

Q Only those matters at which Mr. Feigelson 
was present. You cannot go beyond that. A 
Mr. Bock and Mr. Feigelson came to my place-
I believe it was about the 4th of April last year; 
and Mr. Feigelson asked me if it was true that 
Mr. Bock-if I would give Mr. Bock an exten-
sion of five years over and above the present 
lease if he bought the store. 

Q Who asked you thaU A Mr. Feigelson; 
and I told him I would either do that or con-
summate the present lease, if Mr. Bock was satis-
fied, and draw a new lease covering the five years 
and the rest of the term of the present lease. 
He also asked me if he might put in a soda 
fountain, which I told him I couldn't let him do, 
which I had a tenant at the present time. I had 
given him rights in the same block, and I couldn't 
let him put in a soda fountain. With that they 
left. That's all that was said. 

Cross examination by Mr. Rosenstein, as follows: 

Q Mr. Nolan, do you remember what time of 
the day it was that they came over to see you? 
A I have in my mind it was in the afternoon. 
I don't know the exact time. 

Q They came over to your office; isn't that 
right? A Mr. Bock and Mr. Feigelson. 

Q Both of them-Feigelson and Mr. Bock 1 
A That's right. 

Q And the conversation of the gentlemen 
40 commenced immediately in respect to the terms 
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of the lease~ I suppose you had some ex-
changes before that; didn't you 1 A Well, the 
only exchanges we had was, Mr. Bock said, "This 
is the gentleman, Mr. Feigelson, who was going 
to buy my store.'' Mr. Bock and I had had a 
previous conversation. 

Q What I want to do is to get a correct 10 
picture of what happened at that time. After 
that you have had other things to think about, 
since that time, and this happened about a year 
ago~ A About that. 

Q And you remember talking about some 
other holdings that you have in the immediate 
Leiglib0rhood 1 

Mr. Fink: Objected to, as immaterial. 
The Court: It is part of the conversa- 20 

tion. I will allow it. 

A Only in so far as the soda fountain matter 
was concerned. I don't know of any other. 

Q Well, what was said at that time about 
the terms of the leases of the other tenants in 
the property that you had there 1 

Mr. Fink: I object to that, . as imma-
terial. 30 

The Court: He may answer it. Anything 
relating to the conversation at that time 
is permitted. 

Mr. Fink: But it must be limited, I under-
stand, to the issue here. 

The Court: Not at all. It is part of the 
conversation. This is cross examination. 

Q I want you to give me the best recollection 
that you have. A I said that I had another 40 
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tenant that had the rights of a soda fountain 
in the block, and that I couldn't give it to Mr. 
Feigelson. 

Q And there was something said at that time 
-was there not-about the period of time that 
the leases for some of the other tenants in the 

10 property ran; do you remember that 1 A No; 
none of the other tenants' leases were discussed. 

Q And don't you recall saying something to 
the effect that, well, you would make a five-year 
lease from that time on, because you didn't want 
it to run beyond the period of other tenants 1 

Mr. Fink: I object to the question, as 
leading. 

The Court: It is cross examination. 
20 Mr. Fink: He wants this witness to tell 

what he has in mind. 
The Court : No ; he is asking if he said 

something along those lines. 

A As I told his Honor, that Mr. Bock and Mr. 
Feigelson asked me if I would give a five-year 
extension over and above the present lease-
which I agreed to do. 

Q Yes; you have told us about that. A 30 Yes. 

40 

Q I am trying to get the background of the 
discussion. I want you to try to help us to get 
at the truth of the thing. A I don't know what 
you want to know. 

Q What I have in mind particularly is what 
you said, if you know, about not wanting this 
lease to run beyond the other leases that you 
had in the neighborhood there. A No; it was 
no bearing at all on the other leases. 

-
: 
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Q What, if anything, did you say~ A Noth-
ing concerning the other leases. 

Q Do you mean that you told these people, 
if he bought the store, you would give him a 
what~ A An extension of five years over and 
above the present lease. 

Q And to whom did you say that 1 A To 10 
Mr. Feigelson and to Mr. Bock. I was address-
ing my conversation to Mr. Feigelson. He was 
the gentleman who was talking to me. They 
were standing in front of my desk. 

Q After that conversation was concluded, was 
anything further said about thaU A Just ex-
changed greetings, and left. That was all. 

Q When have you talked with Mr. Bock about 
this case~ A Yesterday. 

Q Is that the first time he spoke to you about 20 
it~ A Yes. 

Q And you are quite friendly with Mr. Bock; 
are you not~ A Well, I know Mr. Bock for 
probably twelve years. 

Q You would like to see him win f A No; I 
am not interested. I was asked to come here as 
a witness, and I have come. I am not interested 
in whether he wins or loses. 

Q You came here at Mr. Bock's request; isn't 
that righU A Yes; that's correct. 30 

Q ·where do you live~ A Great Kills-
Oakwood, rather. That is two miles from Great 
Kills. 

Q That is in the State of New Yorki A 
Yes; Oakwood Heights. 

Mr. Rosenstein: That's all. 

40 
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HENRY A. BOCK, plaintiff, having been sworn 
previously, recalled to the stand, testifies m 
rebuttal on his own behalf, as follows: 

Direct examination by Mr. Fink. 

10 Q Mr. Bock, it has been testified to that you 
drew the contract that is now in discussion. Did 
you draw that contract at the dictation of some-
body else 0

/ A Yes. 

Mr. Rosenstein: I object to that, if yonr 
Honor please. 

The Court : That does not change the 
degree of responsibility. What difference 
would it make-a contract by him to agree 

20 to sell-if someone were coaching him~ 

30 

40 

Mr. Fink : I want to bring out the fact 
that the scrivener had the contract most 
strongly against him. I want to show that 
he did this at the dictation of Mr. Ferber, 
who was acting as the agent for the buyer. 

The Court: There is a doubt in my mind 
whether he was an agent for the sale of the 
store, if not for the purchase of the store. 
You need not go into that. 

Q Mr. Bock, on the day that this contract 
was entered into, did the buyers of this store 
look at your books prior to the time that this 
contract was madef A They did. 

Q And what discussion was had, at the time 
that they were looking at your books, between 
you and Mr. Feigelson with relation to the in-
come ~ A Why, I laid out all my books before 
them. I told them that my receipts were some-
thing in the neighborhood of $700.00, and before 
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they sjgned the contract they had all my books, 
receipts, bills, everything laid before them, 
which they went through. 

Q Mr. Bock, did you ever represent to any-
body that your store took in $725.00 weekly? 
A I did not. 

Q Did the Feigelsons look at your books for 
the year 19301 A They did. 

Q What do your books for the year 1930 
show with relation to the income? A It showed 
$29,000.00. 

Mr. Rosenstein: I object to that, if your 
Honor please, because the books speak for 
themselves. Are they here 1 

Mr. Fink: They are not here; but the 
defense testified from the books without 
their being here. 

The Court: I will permit it. He made an 
inspection in behalf of the defendant. It 
is apparently corroborative of what you 
state, anyhow. 

Q You stated that you took in how much ~, 
A $29,700.00 in the stationery line, and I kept 
separate record of newspapers, which I took ou1 
$6,200.00. 

Q Did you show the Feigelsons the records 
showing the income as to the newspapers? A 
Absolutely. 

Q And they saw that amount in those rec-
ords; is that right 1 A They added them up. 

Mr. Rosenstein: I object to what they 
saw. How does he know what they saw? 

Mr. Fink: I withdraw the question. 

10 

20 

80 
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Q You showed them that income; did you not~ 
A I did. 

Q Now, then, was there any discussion at all 
as to the income after they had looked at the 
books~ A They were satisfied with what I 
showed them, what they figured out to be the 

10 weekly income from looking through my books. 

The Court : Did they ever say anything to 
you about the reason for not going through 
with the transaction~ 

A Never heard a word. 
Q How long after they looked at your books 

did they sign this contract~ A On the com-
pletion of going through the books at my house, 

20 the contract was drawn and dictated by Ferber, 
and typewritten by me. 

30 

40 

Q This contract was drawn at nighU A 
Somewhere around seven or eight o'clock. 

The Court: What discussion was there 
on the lease? 

A I guaranteed them to get another five years 
on the lease. 

The Court : Did you tell them you had a 
five-year option on the lease, or you were 
going to get it 1 

A I didn't tell him-I told them my lease 
expired in 1934, and that I spoke to my landlord, 
and he would guarantee me another five years at 
the same rent, which I put in my contract. 

Q You accompanied Mr. Feigelson to Mr. 
Nolan's office 1 A I did. 
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Q Did you hear Mr. Feigelson ask Mr. Nolan 
whether or not it was true that he was granting 
an extension of five years~ A He did. 

Q What did Mr. Nolan say to thaH A He 
would. 

Mr. Rosenstein: I object. We have had 10 
the testimony of Mr. Nolan. 

The Court: I don't think you need to go 
any further with this witness. 

Cross examination by Mr. Rosenstein, as follows: 

Q Mr. Bock, you never knew Feigelson Broth-
ers before this transaction came up; did you 1 
A No. 

Q Your first meeting with them was through 20 
Mr. Ferber; is that right~ A No. 

Q When did you first meet them~ A I 
first met Mr. Gabriel Feigelson on a Sunday 
morning, and about four or five days-we 
couldn't do any business on Sunday morning; 
we couldn't agree on a thing. About four or 
five days after, Mr. Ferber comes in. 

Q Now, just a minute. Stop. '\Vhen Mr. 
Ferber came to you and asked you for permis-
sion to list your store-you remember that, don't 30 
youf A I do. 

Q And at the time that he had that conver-
sation with you, was there any talk between 
you and Mr. Ferber about the terms of the sale, 
or the proposed sale, or any proposed sale 1 
A I can answer that best by saying he had a 
client-

Q (Interrupting.) Wait a minute. Answer 
my question, and my question to you is: Was 
there or was there not any discussion between 40 
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you and Mr. Ferber in respect to the terms of 
the store which you proposed to sell? A No 
positive terms. 

Q There was no discussion of any kind? 
A No discussion or positive terms. 

·Q Was there any discussion of any kind? 
10 A No. 

Q Nonef A No. 
Q Did you mention the price? A I men-

tioned the price I wanted; yes. 
Q Did you mention the period of time that 

your lease was to run 1 A No. 
Q Did you mention the amount of business 

that your store was doing1 A The amount? 
No. 

Q Were you asked the amount of business 
20 your store was doing1 A Approximately; yes. 

Q Now, please make your answer responsive. 

30 

I asked you whether you were asked what the 
income of the business is 1 A I was asked. 

Q Mr. Ferber asked you that question; did 
he not? A Yes; he did. 

Q Do you remember telling him that the in-
come was about $700.001 Is that right Y A In 
the neighborhood of $700.00; yes. 

Q Per week? A Per week. 
Q And this contract was signed on April 

3rd? A I think it 1s the 4th on there; is it 
not? 

Q Look at it. A (Looking at paper.) 
April 3rd; yes. 

Q Was this contract signed in the daytime 
or at night 1 A In the evening. 

Q And did you see Mr. Feigelson the next 
day? A Feigelson? All day. All day till I 
closed up. 

Q Did Mr. Feigelson say anything about the 
40 income of the business? A He did not. 
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Q He didn't ask you at all 1 A Didn't ask 
me at all. 

Q Never had any conversation with Mr. Fei-
gelson about the income of the business? A 
Absolutely not. 

Q You are sure about that 1 A Positive. 
Q That is as true as everything else that you 10 

have testified 1 A That is absolutely the truth. 
Q Then you want the Court to believe that 

this man came to buy your store-

The Court: (Interrupting.) You see, 
there is a conflict now to what he said be-
fore. He has just answered now, and I am 
convinced the witness does not get the full 
understanding of your question. There is 
a confusion as to whether the discussion was 
as to when he was in charge of the store for 
a day or prior thereto. 

( Last four questions and answers read by 
stenographer.) 

A That was after the contract was signed; the 
next day. 

The Court: That is what I gathered he 
meant when he answered that question, be-
cause your questions at that point were for 
a period after the contract was signed. 

Q But you did have a conversation with Mr. 
Feigelson before you signed the contract; did 
you not 1 A Absolutely. 

Q Did he ask you then how much the busi-
ness was producingf A We went over the 
figures at that time. 

Q Answer my question : Did he ask you 
then how much the business was producing? A 

20 

30 

40 



10 

20 

30 

64 

Henry A. Bock, for Plaintiff in Rebuttal, Cross. 

I answered before, in the neighborhood of 
$700.00. 

Q And that was your answer to his question 1 
A That was my answer. 

Q Do you remember that you did not in-
clude in that the newspaper income? A That's 
wrong. 

Q Where are the books t A I got them 
home. 

Q You knew that this case was going to be 
tried today; did you not 1 A I did. 

The Court: There seems to be no differ-
ence between the testimony of both parties as 
to what the books disclosed. You allege 
they disclosed $29,000.00, and he does. He 
says there is a separate account for the 
newspapers, which is $6,000.00 per year. 

Q As a matter of fact, when you commenced 
to ring up on the register your newspaper items, 
do you remember having a conversation with 
Mr. Feigelson about that 1 A I didn't ring 
them up at that time. 

Q When did you ring it up 1 A I keep it 
separate, and then make a separate entry at 
night. Every night my book comes open, and 
I make two entries; one for the regular entries, 
and one for the newspapers. 

Q You say your books show $6,000.00 on the 
newspapers? A $6,200.00. 

Q Why didn't you produce your books here 
this morning? A I wa n't a ked for it, and 
didn't think-

Q (Interrupting.) You knew this case was 

40 on for trial? 
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The Court: Probably he is in the same 
position you are. You might have had them 
here if you wanted them. 

Mr. Rosenstein : If your Honor please, I 
might have had them here by subpoena, and 
might not have had. 

The Court: You might have given him 
notice to produce as a party to the suit. I 
think you are going to a great deal of labor 
unnecessarily. I am fully satisfied what oc-
curred, from the testimony as far as it has 
gone. 

Q Do you remember the incident-do you 
not, Mr. Bock-when you were asked to give 
back that $500.00 check f Do you recall that f 
A I wasn't asked by any of the gentlemen. I 
remember the incident of being asked. 

Q By whom f A By Mr. Ferber. 
Q What did Mr. Ferber say to you f A He 

said-I told him the check was stopped. He 
wanted to bet me $50.00 or $100.00 that the check 
wasn't stopped. That was exactly the words. 

Q ·what did you say to Mr. Ferber ~ A I 
told him I wouldn't give up the check; that 
was all there was to it. He couldn't under-
stand what was the matter with those men, that 
they were crazy to get the store; that he never 
saw such crazy men. Then I disregarded him, 
and he went out of the business. 

Q Do you remember during the day going 
in the rear of the store for a while, and then 
coming back and saying you wouldn't give up 
the check~ A I do. 

Q Tell us about that. A He followed me in 
the back of the store to talk. I didn't want to 

10 
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talk about it in the store. There was enough 
damage done. 

Q He waited outside, and you came back and 
told him 1 A Who waited outside? 

Q He did 1 A He went in back of the 
partition, so there would be no conversation in 

10 the store. 
Q Do you remember Mr. Ferber saying to you 

that the income was one of the important items 
in the store 1 A No. 

Q Never had any talk about the income 1 A 
No; I don't know the reason yet. 

Q You heard Mr. Ferber testify that the in-
come was admitted by you to be in the neighbor-
hood of $500.00; is that true 1 A I heard him 
testify that; yes. 

20 Q And as a matter of fact, didn't you say 
that it was not your intention to mislead these 
people-that you didn't know yourself what the 
store was bringing 1 A No. I make up my own 
income tax. I know what I bring in. 

Q Did Mr. Gabriel Feigelson, whose check 
you received, ever receive anything from you 1 
Did you ever deliver anything of any value to 
Mr. Gabriel Feigelson, the maker of the check? 
A No. 

30 Q You had no transaction with him of any 
kind 1 A As far as receiving the check is con-
cerned, he was supposed to be one of the broth-
ers. That's all that I knew. 

Q But as far as Mr. Gabriel Feigelson is 
concerned, you had no transaction with him, ex-
cept as to the arising of the check 1 A And he 
was present at the signing, and he did all the 
additions, as well as the other brother. 
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Mr. Rosenstein: That is the defendant's case. 
I could produce two or three to repeat some of 
this testimony. I don't think it is necessary. 

The defendant rests; and I move for a directed 
verdict for the defendant, upon the ground, first: 
That from the evidence it is apparent that, so J~ 
far as the individual defendant, Gabriel Feigel-
son, is concerned, there has been no considera-
tion to sustain the giving of the check which is 
now the subject matter of the suit. 

I move for a directed verdict, for the follow-
iug ground: That the representation in the 
contract t:tat the lease carried with it a provision 
of an additional five years from the date of the 
expiration of the lease under its terms is untrue; 
and that, in order that that may furnish a basis 20 
for recovery by the plaintiff, there must be in 
the possession of the plaintiff a writing of equal 
dignity to that of the lease, which limits the 
term of the lease; and that, in the absence of 
a writing an authentic writing under which the 
plaintiff could modify or change that lease, 
there has been a failure of performance on the 
part of the plaintiff. 

I move for a directed verdict upon the further 
ground that the mere possession of the check 10 
by the plaintiff in itself furnishes no proof of 
consideration, except as an evidence of an in-
debtedness, and that, while there may be u 
presumption of consideration in respect to a 
check, that presumption has been rebutted by 
the evidence; and that therefore it devolves upon 
the plaintiff to prove consideration and to estab-
lish its case by a fair preponderance of the evi-
dence--and that was not done. 

40 
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I move for a direction in favor of the de-
fendant, upon the ground, also, that the factual 
matters brought out are of a quality that, if 
a verdict is found in favor of the plaintiff, there 
is not sufficient evidence to sustain such a verdict, 
and such a verdict should be set aside ; and I 

10 base that especially, if your Honor please, upon 
the authority of Eckel v. Eckel-if my memory 
is right, 27 Atlantic 49 Equity; that a failure 
on the part of a person in the possession of 
books, memoranda, records in evidence should 
convey the inference and is permissive of the 
inference that their production would be of dis-
advantage to the party failing to so produce 
them. 

20 

30 

40 

By the Court, as follows: 

It is for you prove that. You allege that those 
books indicate an income less than they stated 
represents the income of the business. It is 
your burden, when alleging fraud, to prove it. 
Fraud must be affirmatively established. It is 
you who assert the books indicate less than the 
amount represented, and that burden is yours. 
I question that failure to produce documentary 
proof may give rise to an inference that proof 
would be contrary to the allegations of that 
proof, as such failure is chargeable to you. 

On the first and third grounds I will deny 
your motion for the reasons that I have already 
stated. 

On the second ground I will deny your motion. 
Of course, I am satisfied that the parties to the 
contract, the prospective purchasers, not only 
had ample opportunity to inspect the records of 
income, but did actually inspect the records of 
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income before they entered into this contract; 
that they found it to be the amount that they 
stated. It indicates $29,000.00. Of course, that 
is corroborated by the plaintiff as to this amount. 
The plaintiff did state that the paper business 
brought in approximately $7,000.00. I don't 
think that he said it excluded newspaper busi- 10 
ness. That was included. 

I am satisfied that the purchaser not only had 
the opportunity, but did make the inspection of 
the books-and he knew that. 

As to the contract, with reference to the nature 
of it: I am satisfied that that is the expression 
of the agreement between the parties, to the ef-
fect that the lease, so far as is fixed term was 
concerned, expired in 1934, and that the plaintiff 
here undertook, as a condition precedent to his 20 
performance, to obtain a further extension of 
five years; that he stood ready, willing and able 
to obtain that. There was failure on the part 
of the prospective purchasers to consummate. 

There will be judgment for the plaintiff. 

By Mr. Rosenstein. 
If your Honor please, I take an exception. 

Your Honor has denied my motions categorically, 
and I have taken my exceptions categorically. 30 
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Certificates of Stenographer and Judge. 

CERTIFICATE OF STENOGRAPHER. 

I, Frieda H. Lipschitz, a stenographer duly ap~ 
pointed to report stenographically the evidence 
given before the Second District Court of the 
City of Newark, in the case of Henry A. Bock, 

10 plaintiff, v. Gabriel Feigelson~ defendant, 
Do HEREBY CERTH'Y that the foregoing is a 

true and correct transcript of the evidence given 
on the 30th day of March, 1932, and the 11th 
day of April, 1932, before Honorable Louis R. 
Freund, Judge of the Second District Court of 
the City of Newark, in said matter. 

Dated, April 23, 1932. 

FRIEDA H. LIPSCHITZ. 
20 
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CERTIFICATE OF JUDGE. 

I, Louis R. Freund, Judge of the Second DisJ 
trict Court of the City of Newark, 

Do HEREBY CERTIFY the fore going transcript 
in the case of Henry A. Bock, plaintiff, v. Gabriel 
Feigelson, defendant, as the State of Case for 
appeal in the above-stated cause. 

Dated, April 25, 1932. 

LOUIS R. FREUND. 
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EXHIBIT P. 1. 

ESSEX TITLE GUARANTY AND 
TRUST COMP ANY 

No. 722 Montclair, N. J. April 3d, 1931 
Pay to 
the order of H. A. Bock $500.00 
Five Hundred 00/100 ............... DOLLARS 

(Signed) GABRIEL FEIGELSON 
(Endorsed) Henry A. Bock. 

EXHIBIT D. 1. 

April 3rd, 1931. 
Great Kills, S. I., N. Y. 

I, Henry A. Bock, hereby agree to sell my 
Cigar, Stationery, Paper and Candy Store to 
Feigelson Bros. The said store being located 
at #9 Goffords Lane, Great Kills, S. I., N. Y. 

The purchase price for said business being 
Seventeen thousand ($17000.-) Dollars to be 
paid as follows. Five hundred dollars with 
signing of this agreement which is hereby ac-
knowledged as a deposit and balance of Sixteen 
thousand five hundred ($16,500.-) dollars to be 
paid as follows:- Thirteen thousand five hun-
dred ($13,500.-) dollars is cash or certified 
checks when the settlement and bill of sale is 
drawn and the remaining balance of three thou-
sand ( $3,000.-) dollars will be taken by Henry 
A.. Bock Seller as a Chattel Mortgage for a 
period of one year. The said Mortgage shall be 
8ecured on the Lease and fi.,""<:tures. The said 
mortgage to be paid in full one year from date 
with 6% interest per annum. 
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The said purchase price of Seventeen thousand 
dollars includes Goodwill, Merchandise, Fixtures 
and Lease which are all to be sold free and clear. 
The incoming beginning April 3rd 1931 shall be-
long to buyers and the buyers shall assume all 
bills for merchandise coming in on and after 

10 April 3rd, 1931. 

20 

30 

The final settlement and drawing of bill of sale 
shall take place not later than April 9th, 1931. 
The seller shall also excused from paying any 
commission to brokers. 

The seller also guarantees the present lease 
to July 1st, 1934 at $90.50 per month with an 
option to renew for five years, at the same rent. 

HENRY A BOCK (L. s.) 
FEIGELS:ON BROS. (L. s.) 
SAM FEIGELSON (L. s.) 
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SPECIFICATION OF ERRORS. 

NEW JERSEY SUPREME COURT. 
EssEX CouNTY. 

, Action 

HENRY A. BocK, 
Plaintiff-Respondent, I 

vs. 
GABRIEL FEIGELSON' 

Defendant-Appellant. I 

at Law. 

On Appeal 
from Second 
District 
Court of the 
City of 
Newark. 

Specification 
J of Errors. --------------

The following is a specification of the deter-
minations of the District Court with which ap-
pellant is dissatisfied in point of law. 

1. The respondent failed to establish a prima 
facie case in the court below. 

2. The record fails to disclose any evidence 
or proof upon which the court below based its 
determination. 

3. The appellant received no consideration 
for the check sued upon, the testimony showing 
that on April 3, 1931 the firm of Feigelson Bros., 
in which the appellant was in nowise connected, 
entered into a written contract with respondent 
to purchase the latter's stationery store. The 
contract called for payment of $500.00 by Feigel-
son Bros., on account of the purchase price. 
Feigelson Bros., having no bank account of their 
own, requested appellant to draw his check for 
$500.00 to the order of respondent, which he did. 
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Subsequently, appellant was instructed by Feigel-
son Bros. to stop payment on said check, and he 
did so. The appellant was a mere conduit in 
the transaction, in no way a party to the con-
tract, and a stranger thereto. 

10 4. The court below erred in holding that this 
appellant, a third party, was liable to respond-
ent, the testimony showing (a) that no con-
sideration passed from respondent to appellant 
for the check in question; (b) that appellant, 
Gabriel Feigelson, was wholly unconnected with 
Feigelson Bros., the proposed purchasers ; ( c) 
that the issue of the check to respondent's order 
was solely at the request of Feigelson Bros., for 
their sole accommodation and convenience; ( d) 
that this appellant stopped payment upon said 

20 check at the request of, and upon notice from said 
Feigelson Bros. to so do; ( e) that it affirma-
tively appears from appellant's testimony and 
respondent's own admissions that respondent 
neither gave, nor did the appellant ever receive 
any consideration whatsoever for the check in 
controversy. 

30 

40 

The question of breach or performance of the 
contract between respondent and Feigelson Bros. 
is a matter solely between those parties; and the 
undisputed testimony conclusively demonstrates 
that appellant was in no way connected with, and 
was an entire stranger to the aforementioned 
contract. 

5. The court below erred in entering judg-
ment against the appellant, the testimony being 
undisputed, that (a) a contract was entered into 
between respondent and Feigelson Bros., obligat-
ing the latter to pay to the former $500.00; (b) 
the appellant, Gabriel Feigelson, is a third party 
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and a stranger thereto; ( c) that he received no 
benefit therefrom; and, ( d) there was neither 
forbearance nor waiver by respondent of any of 
his rights against Feigelson Bros. The check 
given by this appellant to respondent was there-
fore unenforceable as against this appellant. 

6. The court below erred in finding for the re-
spondent, in that, the check in suit, if anything, 
was given by appellant, Gabriel Feigelson, for 
the debt of Feigelson Bros. Said debt was neither 
discharged nor extinguished, and no considera-
tion moved from respondent to this appellant, 
who was but a mere conduit in this trans-
~Jticn. 

7. The court below erred in finding that there 
was a consideration to the appellant, and in per-
mitting respondent to recover on the check here-
in, in that, there was no privity of contract be-
tween respondent and this appellant except as a 
result of respondent's possession of the check in 
Ruit; and the proofs were undisputed that no 
consideration whatever passed from respondent 
to this appellant. 

8. By the terms of the contract entered into 
between respondent and Feigelson Bros., the 
former represented and guaranteed to the latter, 
an extension of a certain written lease therein 
mentioned for an additional five years from July 
1, 1934, the expiration date therein provided. 
' ·

1he lease being in writing, and the respondent 
representing and guaranteeing to affect a change 
therein, the respondent must, in order to re-
cover, have been possessed of a writing of equal 
dignity to that of the lease, permitting such 
change therein; and the testimony being undis-
puted that respondent had no such writing, and 
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that none existed authorizing a change or modifi-
cation of said lease, the respondent has not per-
formed the contract on his part, and has failed 
of performance. There being no evidence upon 
which the court below could find that the re-
spondent was authorized or empowered to change 

10 the terms of that lease, the court erred in al-
lowing respondent to recover. 
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9. That the court below erred in refusing to 
grant appellant's motion for a direction of a 
verdict in favor of the appellant at the close of 
the entire case. 

GEORGE H. ROSENSTEIN, 
Attorney of Defendant-Appellant. 
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OPINION. 
Filed May 3, 1933. 

NEW JERSEY SUPREME COURT. 
No. 432, October Term, 1932. 

HENRY A. BocK, 
Plaintiff-Respondent, 

vs. 
GABRIEL FEIG ELSON' 

Defendant-Appellant. 

Submitted October Term, 1932; decided 
1933. 

On appeal from the Second District Court of 
the City of Newark. 

Before Justices Trenchard, Case and Brogan. 
For the defendant-appellant, George H. Rosen-

stein, Esq. 
For the plaintiff-respondent, Brenner & 

Kresch, Esqs. (S~muel E. Kresch, of counsel.) 
Per Curiam. 

On April 3, 1931, the plaintiff below entered 
into a contract with Feigelson Brothers to sell a 
stationery store in Staten Island for the sum of 
$17,500.00. This contract signed by Henry A. 
Bock, as vendor, Feigelson Brothers and Sam 
Feigelson, as vendees, called for a down pay-
ment of $500.00. The defendant below, who is 
the appellant here, Gabriel Feigelson, was not a 
member of the vendee group, but was the maker 
of a check for $500.00 which was given to the 
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plaintiff as the initial payment. Bock endorsed 
the check, presented it at the bank and found 
that payment had been stopped. Suit was 
brought upon the check and judgment for the 
full amount recovered by the plaintiff. 

Feigelson appeals on two grounds. First, that 
there was lack of consideration as to him and, 
secondly, breach of guaranty on the part of the 
respondent. There is no merit to either point. 
Certainly it was sufficient consideration that the 
plaintiff obligated himself to sell his business. 
When the defendant below gave his check to the 
plaintiff, the plaintiff was bound to carry out the 
terms of the contract and sell his business to 
Feigelson Brothers for the agreed sum. The 
appellant cannot say that there was no considera-
tion for that payment. That question has been 
disposed of, and adversely to his contention, 
many times. 0 'Toole v. 0 'Toole, 158 Atl. 337; 
Penbrook Trust Co. v. Wiegand & Co., 100 N. J. 
L. 353. 

The second point that there was a failure of 
respondent's guaranty is also without merit. 
The agreement between the parties provides, 
'' The seller also guarantees the present lease to 
July 1, 1934, at $90.50 per month with an option 
to renew for five years at the same rent.'' It 
was admitted by the plaintiff that the lease he 
had at the time of the agreement contained no 
provision for a five year renewal option. This 
failure on the part of the plaintiff would not 
avail the defendant. The only one that could 
complain about that breach would be Feigelson 
Brothers, who were the purchasers. Then, too, 
this covenant in the agreement was a condition 
subsequent. The Court, sitting without a jury, 
found that the plaintiff's covenant was to obtain a 
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five year lease when desired. It is apparent that 
the plaintiff was not afforded much opportunity 
to obtain this renewal since the check in ques-
tion, dated April 3, 1931, was, when presented on 
April 6, 1931, dishonored. 

The judgment of the Court below will be af-
firmed with costs. 10 
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RULE OF AFFIRMANCE. 

NEW JERSEY SUPREME COURT. 

HENRY A. BocK, 
Plaintiff-Respondent, 

vs. 
GABRIEL FEIGELSON, 

Defendant-Appellant. 

On Appeal. 

Rule of 
Affirmance. 

This cause coming on to be heard at the Oc-
tober Term, 1932 and being argued by Samuel E. 
Kresch, of counsel for the respondent and George 
H. Rosenstein, of counsel for the appellant, and 

20 the Court having considered the same, and being 
of the opinion that the judgment of the Second 
District Court of the City of Newark should in 
all things be affirmed, 

30 

40 

It is ORDERED that the judgment as entered 
heretofore be in all things affirmed with costs, 
and that the record and the proceedings be re-
mitted to the Second District Court of the City 
of Newark, and there to be proceeded with ac-
cording to the law and practice of said Court. 

Entered May 8, 1933. 

On motion of 

BRENNER & KRESCH, 
Attorneys of Plaintiff-Respondent. 

SAMUEL E. KRESCH, 
Of Counsel. 
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NOTICE OF APPEAL. 

NEW JERSEY SUPREME COURT. 
EssEx CouNTY. 

HENRY A. BocK, 
Plaintiff-Respondent, 

vs. 
GABRIEL FEIGELSON' 

Defendant-Appellant. 

Action 
at Law. 
Notice 
of Appeal. 

To : Messrs. Brenner & Kresch, attorneys for 
plaintiff-respondent. 

Sirs: 
PLEASE TAKE NOTICE that Gabriel Feigelson 

does hereby appeal to the Court of Errors and 
Appeals in the last resort in all causes from the 
whole of the judgment entered by the New J er-
sey Supreme Court on the 8th day of May, 
1933, affirming the judgment of the Second Dis-
trict Court of the City of Newark, entered on 
April 11, 1932. 

Yours respectfully, 
GEORGEH.ROSENSTEIN, 

Attorney for Defendant-Appellant. 
Dated: May 17, 1933. 

10 

20 

30 

4:0 
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GROUND OF APPEAL. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

10 HENRY A. BocK, 
Plaintiff-Respondent, Action 

at Law. 
vs. 

GABRIEL FEIG ELSON' 

Defendant-Appellwnt. 

Ground 
of Appeal. 

Defendant-appellant writes the following 
ground of appeal in this cause upon appeal 
taken thereon from the New Jersey Supreme 

20 Court to the New Jersey Court of Errors and 
Appeals: 

30 

40 

1. That the said New Jersey Supreme Court 
erred in all respects in affirming the judgment 
entered on the 11th day of April, 1932, in the 
Second District Court of the City of Newark. 

GEORGE H. ROSENSTEIN, 
Attorney for Defendant-Appellant. 

Dated: May 17, 1933. 
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Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors and Appeals 
I 

HENRY A. BocK, l 
Plaintiff-Respondent, I I 

vs. 
GABRIEL FEIGELSON, l 

Defendant-Appellant. t 

Appeal from 
the 
Supreme 
Court. 

BRIEF ON BEHALF OF APPELLANT. 

(Italics ours unless otherwise stated.) 

Statement. 
This is an appeal from a judgment entered in 

the New Jersey Supreme Court on the 8th day 
of May, 1933, affirming a judgment in the sum 
of $500.00 entered on the 11th day of April, 
1932, in the Second District Court of the City 
of Newark, in favor of the plaintiff, upon a 
verdict found by Hon. Louis R. Freund, District 
Court Judge, without a jury. 

Facts. 
The suit instituted in the District Court wa 

based upon a check drawn by appellant to 
respondent's order in the sum of $500.00 (Ex. 
P. 1-S. C. 71), under the following circum-
stances: 

On April 3rd, 1931, Samuel Feigelson and his 
brother, Louis, trading as Feigelson Brothers, 
made a contract in writing with respondent for 
the purchase of the latter's stationery store 
located in Great Kills, Staten Island, New York. 
The price agreed upon was $17,000.00 payable 

I 

,...,.,. 
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as therein provided:-'' Five hundred dollars 
with signing of this agreement which is hereby 
acknowledged as a deposit * * *. '' (Ex. D. 
1-S. C. 71.) 

The Feigelson Brothers had no bank account 
of their own ( S. C. 35, 11. 30 and S. C. 36, 11. 
13-16), and so one of the brothers, Samuel, re-
quested their uncle, Gabriel Feigelson, the appel-
lant, to do them '' a favor and make out a check 
for'' them to respondent's order ( S. C. 36, 
11. 18-20), and appellant did so. Shortly there-
after, Feigelson Brothers, who were not parties 
to this litigation, instructed appellant to stop 
payment on said check. The check having been 
drawn for their sole accommodation and con-
venience, and at their request, payment was like-
wise, at their request, stopped. 

Appellant had absolutely nothing to do with 
the contract or transaction between Feigelson 
Brothers and respondent. He was no party 
thereto. He was in no way interested therein, 
and a stranger thereto (S. C. 35, 11. 39-40 and 
S. C. 36, 11. 1-3). That is undisputed. In re-
sponse to the following question on cross exam-
ination, respondent himself admitted it (S. C. 
66). 

Q '' Did Mr. Gabriel Feigelson, whose 
check you received, ever receive anything 
from you 7 Did you ever deliver anything of 
any value to Mr. Gabriel Feigelson, the 
maker of the check?'' 

A " o." 
Plainly, appellant was but a mere conduit m 

the transaction. 
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It is to be borne in mind that the state of de-
mand is based upon a simple action on a check 
between the immediate parties. 

The testimony is conclusive (a) that appel-
lant, Gabriel Feigelson, was in nowise connected 
with the Feigelson Brothers, the proposed pur-
chasers ( S. C. 24, 11. 26-30), (b) that the check 
drawn to respondent's order was solely at the re-
quest of the Feigelson Brothers as a favor to 
them, for their sole accommodation and con-
venience ( S. C. 36, 11. 13-20) ; ( c) that payment 
thereon was stopped by appellant at their re-
quest, and upon notice from them to do so ; ( d) 
that this appellant is but a third party and an 
entire stranger to the transaction between the 
Feigelson Brothers and respondent. (See Samuel 
Feigelson 's testimony and respondent's admis-
sion of no consideration). (S. C. 66, 11. 25-30); 
( e) that there was no forbearance, and respond-
ent at no time waived his rights against Feigel-
son Brothers, if any; (f) that the obligation of 
the Feigelson Brothers, if any, to respondent, by 
virtue of the contract, was neither discharged 
nor extinguished. 

So far as this appellant is concerned, the ab-
sence of consideration to support the check is 
uncontroverted and beyond debate. Appellant 
urged throughout the trial, that the question of 
breach or performance of the contract (Ex. D. 
1) \Vas a matter purely between the parties 
thereto, and to which contract appellant was a 
stranger (S. C. 17, 18). That no privity existed 
between appellant and respondent ( excepting 
merely as a result of possession of the check), 
was not only established by the defense, and ad-
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mitted by respondent, biit recognized by the 
Trial Judge himself in the expression: 

'' * * * the mere fact that there is no 
privity between the maker of the check and 
this plaintiff-the payee and maker-." 
(S. C. 17, 11. 3-6). 

Continuing (11. 6-15), the Court below said fur-
ther ( erroneously, we submit), that 

'' does not justify you (appellant) in urging 
that there was no consideration from this 
payee to the maker in view of the fact that 
the evidence so far indicates that the con-
sideration for the giving of that check was 
the contract between Feigelson Brothers and 
this plaintiff'' (S. C. 17). 

Not only is the record barren of any proof that 
the specific check of this particular maker in-
duced the making of the contract, but the evi-
dence is directly opposite. Moreover, appellant 
was justified, and it was his legal right to urge 
the fact of no consideration from payee to maker. 
To have foreclosed appellant from that defense, 
was error ( S. C. 17 and again at S. C. 52, 11. 30-
40 ). The learned Trial Court found consideration 
when there was none. 

The next proposition urged below, was the 
provision in the contract (Ex. D. 1) by the 
terms of which respondent guaranteed to the 
Feigelson Brothers '' the present lease to July 
1st, 1934, at $90.50 per month with an option to 
renew for five year at the same rent." It was 
stipulated in open Coitrt (S. C. 50) that the afore-
said written lease terminated in 1934; and con-
tained neither a five-year option, nor any repre-
sentation whatsoever in respect to any renewal. 
Said lease neither contained a five year renewal 
option, nor was respondent possessed of a writ-
ing of any kind empowering such a change there-
in. This fact, likewise, is beyond dispute or cavil. 
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Clearly, the consideration for the contract, D. 1, 
failed-respondent failed to perform. 

The Court below assumed to find that re-
spondent '' stood ready, willing and able to ob-
tain'' an extension of five years ( S. C. 69, 11. 20-
25). But upon what does that assumption rest~ 
The record is barren of any evidence to sustain 
such a finding. Possession by respondent of a 
writing equal in dignity to that of the lease, was 
a condition precedent essential to performance. 
The landlord was not obligated to extend the 
lease. He bestowed no legal authority upon 
respondent to vary its terms. On the contrary, 
the landlord always retained, and never surren-
dered, his unquestioned legal right to refuse a 
modification of the lease at any time. 

It is important to examine the provision in 
the contract (D. 1), reading: 

'' The seller also guarantees the present 
lease to 1934, with an option to renew for 
five years at the same rental.'' 

This clause was construed by the Trial Judge 
to mean: 

"I would say that a construction by me at 
this time of that particular language in the 
contract would be that the seller represented 
that he was in possession of the premises by 
virtue of a lease expiring definitely July 1, 
1934, ano containing therein an option to re-
new for a further five years at the same 
rental. 

There is no ambiguity existing as to the 
word 'guarantees.' Under the circumstances 
existing it appearing that Bock was the 
scrivener-the author, you would call it-
that construction would be the construction 
placed upon it" ( S. C. 34, 11. 20-26). 
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At page 52 ( S. C. 11. 17-21) the Court below 
repeated: 

'' I say that I construe the language of the 
agreement to mean that the plaintiff repre-
sents that he has a lease to .July 1, 1934, 
with an option for renewal for five years." 

Respondent's counsel proposed to offer "tes~ 
timony by the landlord to the effect that he was 
ready, willing and able to extend this lease'' 
(S. C. 33, 11. 28-33), but the Court said: 

"You are endeavoring to off'er testimony 
to the effect that the landlord said that he 
had already arranged for a five-year exten-
sion. I u·on't admit that * * *." 

This is good law-and the ruling a correct one. 
But in deciding the issues, however, the learned 
C01trt below not only discarded its previous views 
and ruling, but reversed its position completely. 
Notwithstanding the 1934 expiration date in the 
lease, the Court proceeded to hold : 

'' * '"' * that the plaintiff here under-
took as a condition precedent io his perform-
ance, to obtain a further extension of five 
yeal'S; that he stood ready, willing and able 
to do that'' (S. C. 69, 11. 21-23). 

At the conclusion of the trial, appellant moved 
for a directed verdict upon the grounds (a) that 
there was no consideration for the check in suit; 
(b) that the representation in the contract that 
the lease provided for an additional five years 
from July, 1934, was untrue; (c) that respond-
ent posse sed no written authority to change the 
terms of the lea e, resulting in a failure of per-
formance; ( d) that the presumption of consid-
eration for the issuance of the check was conclu-
sively rebutted; and ( e) that respondent has not 
only failed to sustain the burden of proof, but 
failed utterly to produce any proof of consid-
eration whatsoever. 
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POINT I. 
Appellant was a third party and stranger to 

the transaction. The check drawn by him was 
without consideration, hence, nudum pactum. 

The contract (D. 1), was exclusively between 
respondent and the Feigelson Brothers. That 
is undisputed. Its breach or performance, there-
fore, is a matter strictly between those contract-
ing parties. Appellant was no more than a 
conduit. The drawing and stopping of the check 
in suit were at the sole request and instruction 
of the Feigelson Brothers. Respondent had 
absolutely nothing to do with appellant. They 
were strangers to each other. As to the con-
tract, appellant was likewise a stranger. If as a 
result of the contract, the Feigelson Brothers 
became liable to respondent-that was a matter 
solely between those contracting parties. As be-
tween respondent and appellant, no privity what-
soever existed, except as a result of mere pos-
session of the check. That no consideration ever 
passed from respondent to appellant is not only 
undisputed, but admitted (S. C. 66, 11. 25-29). In 
bills and notes consideration is presumed; but in 
this case, that presumption has been conclusively 
rebutted. The burden of proof was then re-
spondent's. He not only failed to sustain it, but 
offered no proof of consideration whatsoever. 
It is an elementary principle of law that as be-
tween immediate parties to a bill or note, con-
sideration may be inquired into. Inquiry having 
disclosed an absence of consideration, appel-
lant's check to respondent's order was but a 
naked promise-mtditm pactum ex quo non oritur 
actio. 

As to respondent's rights, if any, against the 
Feigelson Brothers, there was neither waiver 
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nor forbearance. His claim, if any, against them, 
was neither discharged nor extinguished. In 
vrnrds singularly applicable, 8 Corp. Jur. Sec. 
357, p. 221, says: 

'' The debt of another becomes a sufficient 
consideration for a bill or note if the original 
debtor is discharged by it, • • •" 

rrhe foregoing principle is also stated in '' Elliott 
on Contracts,'' Vol. 4, Sec. 3401, pp. 620, 621, in 
unmistakable language: 

'' A note given by one person for the debt 
of another must be for the discharge or ex-
t inguishment of such debt, or be supported 
by other new consideration moving from 
such other or from a third person to the 
maker, as the mere debt of another will not 
support the note of a stranger to the debt." 

In Broom's Legal Maxims, (7th Am. Ed.), 745, 
752, the direct assumption of another's debt, sup-
ported only by such consideration, is deemed a 
nudmn pacf1,J,m. 

J oyc , in hi work, '' Defenses to Commercial 
Pa per,'' Vol. 1, ( 2nd Ed.), Sec. 37 6, p. 502, says : 

'' OTE OF THIRD PERSON.-While 
the giving of a note of a third person b) a 
debtor to a creditor, when it is agreed be-
ticeen the parties that such note shall be 
taken in payment of the indebtedness, oper-
ates to discharge the debt, yet where a third 
party, subsequent to the time of incurring-
the debt, and a stranger thereto, promise 
to pay such debt, such promise is unenforce-
able, such third party not having requested 
the loan and not having re.ceived any benefit 
therefrom, nor the payee having been in-
jured, and there being no agreement betu;een 
the debtor and the payee that such third 
person should give any note, nor befu:epn 
sitch third person and the debtor, the debtor 
being in no way a party to the transaction, 
and no forbearance on the creditor' part 
being shown." 
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Moreover, it is utterly immaterial whether 
this appellant's check was given before, at, or 
after the contract between respondent and the 
Feigelson Brothers. The particular check in 
question did not indiwe the making of the con-
tra.ct. The contract did not require, nor was it 
ever any part of said contract, that the specific 
check in suit was to form any part of the trans-
action. Respondent was under no compulsion to 
accept it. He could have insisted upon cash, or 
a certified check. Upon taking the check of a 
stranger, however, he took it subje,ct to all con-
tingencies inherent thereto. The principal obliga-
tion, if any, under the contract, was that of the 
Feigelson Brothers, and not the appellant. 

In the ca eat bar, likewi e, it icas never agreed 
between the parties to the contract (D. 1) that 
this appellant's check wa to be taken in pay-· 
ment of any indebtedness springing from that 
contract. The record is utterly barren of any 
proof that the specific eke.ck, of this particular 
Appellant, induced or had anything to do with 
the making of this contract. The evidence is di-
rectly to the contrary. 

A careful search of the authorities in thi 
State has failed to reveal a decision in point. 
However, the question of a stranger's liability 
on notes given for the debt of a third party, was 
considered in the recent cas of Mutual Life of 
Illinois v. McKinnis, (1929) 15 S. W. (2d) 935. 
The Court held that notes executed to cover the 
debt of a third party are without consideration 
where the liability of the third party remained 
'Unchanged, the liability of such third party not 
being extinguished in the absence of an express 
contract to that effect. 
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Another case directly in point is that of Gilbert 
v. Wilbur, 72 Atl. 868, 869, decided by the Su-
preme Judicial Court of Maine : 

''We are unable to perceive wherein the 
plaintiff is aggrieved by this order. Here 
was no agreement of defendant with plain-
tiff, nor credit given the defendant as a part 
of the bargain between plaintiff and the 
minor ( Sawyer v. Fernald, 59 Me. 500-503) ; 
no discharge or extinguishment of the 
minor's indebtedness as in Seymour v. Pres-
cott, 69 Me. 376, and neither forbearance to 
sue, nor an agreement therefor, the note 
being payable on demand (Paine v. Caswell, 
68 Me. 80, 28 Am. Rep. 21; Thompson v. 
Gray, 63 l\fe. 230; Lambert v. Clewley, 80 
Me. 480, 15 Atl. 61; Moore v. McKenney, 83 
Me. 80-86, 21 Atl. 749, 23 Am. St. Rep. 753), 
nor novation (Hamlin v. Drummond, 91 Me. 
175, 39 Atl. 551), nor any new considera-
tion.'' 

The whole question may be resolved to this 
single proposition. Let us assume that appel-
lant's check was returned because of '' insuffi-
cient funds,'' or, was dishonored for any other 
like reason. '' Can respondent enforce his claim 
against the Feigelson Brothers for the $500.00 
in question 1" The answer being "Yes," it fol-
lows that the judgment of the District Court 
must be reversed. 
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POINT II. 
Respondent's guaranty and representation of 

a five-year extension of the lease mentioned in 
the contract between the Feigelson Brothers and 
Respondent, was untrue. Respondent failed to 
perform. The consideration failed. 

The contract (D. 1) between the Feigelson 
Brothers and respondent guaranteed 

'' the present lease to July 1st, 1934, at 
$90.50 per month with an option to renew 
for five years at the same rent.'' 

It was admitted by respondent, and stipulated 
in open court ( S. C. 50, 11. 17-29) as follows: 

Mr. Rosenstein : I will ask for the pro-
duction of the lease, which I understand is 
in court, if your Honor please. 

Mr. Fink: I can enter into a stipulation 
that the lease contains a provision that the 
term thereof shall extend until 1934, an<l 
that it does not contain a five-year option. 
Is that satisfactory1 

Mr. Rosenstein: And contains no repre-
sentations whatsoever in respect to any op-
tion. 

Mr. Fink: Right. 
Obviously, the representation of an '' option to 
renew for five years at the same rent,'' was 
untrue. In construing that clause, the Trial 
Court itself held it to be a representation by 
respondent that he held "a lease expiring defin-
itely July 1, 1934, and containing therein an op-
tion to renew for a further five years at the same 
rental." As to the word "guarantees," the 
Court below said '' there is no ambiguity exist-
ing. Under the circumstances existing it appear-
ing that Bock was the scrivener-the author, 
you woitld call it-that construction would be 
the construction placed upon it" (S. C. 34, 11. 
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20-28). Retaining this construction the Trial 
Court repeated it ( S. C. 52, 11. 16-20), saying: 
'' I say that I construe the language of the agree-
ment to mean that the plaintiff (respondent) rep-
resents that he has a lease to July 1, 1934, with 
an option for renewal for five years." It is im-
portant to note that when Respondent's Counsel 
proffered '' testimony by the landlord to the effect 
that he was ready, willing and able to extend this 
lease'' ( S. C. 33, 11. 20-23), the Court below ruled 
(correctly) that it was inadmissible, saying: 
''You are endeavoring to off er testimony to the 
effect that the landlord said that he had already 
arranged for a five-year extension. I won't 
admit that * • • '' ( S. C. 33, 11. 28-34). In 
arriving at its decision, however, the Court below 
took a directly opposite position. While on the one 
hand it held that such testimony is inadmissible, 
it proceeded to find, nevertheless, '' that the 
plaintiff (respondent) here undertook, as a con-
dition precedent to his performance, to obtain 
a further extension of five years; that he stood 
ready, willing and able to obtain that'' ( S. C. 
69, 11. 22-24). 

The lease in question containing no such re-
newal option; and respondent possessing no 
written or legal authority of any kind to insert 
such an option in the lease, the case was barren 
of any evidence to sustain that finding; and the 
Court below erred in assuming to make it. 
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POINT III. 

The decision of the Supreme Court that the 
check was based upon a legal consideration, has 
no support either in the facts or in the cases 
cited. 

The Supreme Court in its opinion ( S. C. 77, 11. 
37-39), recognizes the fact to be, that appellant 
was a stranger to, and in no way interested in the 
contract between respondent and the Feigelson 
Brothers. He '' was not a member of the vendee 
group,'' states the opinion, which then goes on 
to say (S. C. 78, 11. 15-18): "When the defend-
ant below gave his check to the plaintiff, the 
plaintiff was bound to carry out the terms of the 
con tract and sell his business to Feigelson 
Brothers for the agreed sum.'' This is clearly 
erroneous; for, as a matter of law, the respond-
ent was not bound to sell his business to the 
Feigelson Brothers upon the failure of the check 
to clear. When payment on the check was 
stopped, the consideration ( as to respondent) 
failed, and he u·as, there/ore, not under any 
obligation to sell his business. 

The Supreme Court, as authority for preclud-
ing the appellant from showing the absence of 
consideration respecting the check in suit, cites 
in its opinion the cases of O'Toole v. O'Toole, 10 
Misc. 159, and Pennbrook v. Wiegand & Co., 100 
N. J. L. 353 ( S. C. 78, 11. 18-23). Neither of 
these cases is applicable to the questions pre-
sented on this appeal; nor do they support the 
proposition for which they are cited. 

In the Pennbrook v. Wiegand case,. the Wiegand 
Co. executed two notes, leaving the payee's name 
blank. These notes were afterwards delivered 
to a certain White Finance Co., who agreed to 
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give the proceeds to the maker. The Wiegand 
Co. did not get the proceeds. Subsequently, a 
certain Paxtang Co., got these notes from an-
other finance company, called the Mutual. The 
notes were filled out complete and regular when 
the Paxtang Co. purcha sed them. Later on, the 
Paxtang Co. sold these notes to the Pennbrook 
Trust Co., who brought suit thereon. The Court 
held the Pennbrook Trust Co. to be a holder in 
due course. In the case at bar, we have only a 
simple suit on a check between the immediate 
parties. Neither the facts nor the reasoning in 
the Pennbrook case ~ar any analogy to the 
instant case. 

The O 'Toole case deals with a situation where 
a husband and wife were joint makers-there 
was a "lending of credit." In the case at bar, 
appellant's credit was neither sought or ever re-
lied upon by the respondent. 

CONCLUSION. 

1. The undisputed elements in this case being: 
(a) that Appellant was a total stranger to the 
transaction between Respondent and Feigelson 
Brothers; (b) that the check drawn to Respond-
ent's order by Appellant was solely at the request 
of Feigelson Brothers and was likewise stopped 
at their request; (c) that Respondent waived no 
right, nor su:ff ered any forbearance as against 
Feigelson Brothers; (d) that the obligation of 
Feigelson Brothers, if any, to the Respondent, 
as a result of the contract, was neither dis-
charged nor extinguished; and (e) that Respond-
ent was under no legal obligation to sell his 
business to Feigelson Brothers upon the failure 
of the Appellant's check to clear, the judgment 
of the Supreme Court affirming the judgment of 
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the Second District Court of the City of New-
ark should be reversed and judgment rendered 
in favor of the Appellant. 

2. Respondent's guarantee and representa-
tion of a five-year extension of the lease men-
tioned in the contract being untrue, it resulted 
in a failure of performance and consideration on 
the Respondent's part; and should lead to a 
reversal of the judgment appealed from. 

Respectfully submitted, 
GEORGE H. ROSENSTEIN, 
Attorney for Defendant-Appellant. 
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HENRY A. BocK, I 
Plaintiff-Appellee, 
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I 

GABRIEL FEIGELSON' 
Defendant-Appellant. I 

On Appeal from 
the Supreme Court 

BRIEF ON BEHALF OF 
PLAINTIFF - APPELLEE 

Fact s 

On April 3rd, 1931, plaintiff entered into an 
agreement with '' Feigelson Brothers'' to sell to 
the latter a stationery store located in Great 
Kills, Sta ten Island, Jew York. 

The purchase price was $17,000, of which $500 
was to be paid upon the , igning of the contract, 
$13,500 when settlement and bill of sale were to 
be made and drawn and the balance to be paid 
within a year (Exhibit D-1, Case, p. 71). 

Upon the igning of the contract, Gabriel Feigel-
son, the defendant-appellant, gave his check to 
plaintiff for $500, pursuant to the terms of the 
contract. At that tirne, it was plaintiff's i1,nder-
standing that Gabriel Feigelson was one of the 
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Feigelson Brothers making the purchase. Plain-
tiff had no know ledge that the check was given 
by the defendant as an accommodation maker 
( Uase, p. 61, 11. 22-27; p. 66, 11. 31-39). 

On April 6, when the check was presented to 
defendant's bank for payment, the bank refused 
to honor it, because the maker thereof ordered 
payment stopped ( Case, p. 53, 11. 9-20). 

Suit was thereupon brought by plaintiff, the 
payee-holder of the check, against defendant, the 
maker of the same, and the trial resulted in a ver-
dict for plaintiff for $500. 

At the trial, much time was taken by defendant 
in an effort to prove misrepresentation of the 
store's income as a ground for avoiding the in-
strument. Defendant has apparently abandoned 
that defense, as his brief contains no mention 
of it. 

POINT I 

Plaintiff was a hold er in due course . Lack 
of consideration cannot be urged as a defense 
therefor . 

That the payee of an instrument may be a 
holder in due course thereof, is now settled in 
this State. 

Pennbrook Trust Co. v. Wiegand, 100 L. 
353; 

M aitrer v. Hahn, 107 L. 338. 

In the latter case, the Court of Errors and Ap-
peals said in 105 L. 494 : 

'' But, we do not approve the view of the 
author of the opinion that a payee cannot be 
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a holder of a note in due course within the 
meaning of the Negotiable Instruments Act, 
and, that 'a note is not negotiated to its 
payee.' 

'' This Court has held the contrary view in 
Pennbrook Trust Co. v. Wiegand & Co., 100 
N. J. L. 353, 359. 

'' The language of section 30 of the Ne-
gotiable Instruments Act (3 Comp. Stat., p. 
3738), leaves no room for doubt as to what 
is meant by an instrument negotiated. It 
declares, 'an instrument is negotiated when 
it is transferred from one person to another 
in such manner as to constitute the trans-
feree the holder thereof; if payable to bearer 
it is negotiable by delivery; if payable to 
order it is completed by delivery.' 

"The word 'negotiated' in the statute is 
used in the sense of the word 'transferred.' 
Furthermore, section 52 of the Negotiable 
Instruments Act ( 3 Comp. Stat., p. 37 41), in 
defining a holder in due course declares:-
' A holder in due course is a holder who has 
taken the instrument under the following 
conditions: I. That it is complete and regu-
lar upon its face; II. That he became the 
holder of it before it was overdue and with-
out notice it had been previously dishonored 
if such was the fact; III. That he took it in 
good faith and for value; IV. That at the 
time it was negotiated to him he had no no-
tice of any infirmity in the instrument or de-
fect in the title of the person negotiating it.' 

'' Thus, it becomes quite clear that' a holder 
in due course' may be the payee of the in-
strument negotiated to him." 

The check in question is complete and regular 
on its face (Exhibit P-1, Case, p. 71). It was 
mwer overdue, nor was it Bver previously dishon-
ored. Having bound himself by written contract 
to sell his business, the plaintiff undoubtedly was 

I 

I 

I 
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acting in good faith in accepting the check, and 
for the same reason he parted with value. Plain-
tiff likewise satisfies the last prerequisite of a 
holder in due course in that at the time the check 
was negotiated to him he had no notice of any 
infirmity in the instrument or defect in the title 
of the maker ( Case, p. 61, 11. 22-27; p. 66, ll. 31-
33, 36-39). Not only is that statement substan-
tiated by the plaintiff's testimony, but the entire 
state of the case may be searched in vain for any 
statement by defendant or anybody testifying for 
him that he informed plaintiff of the fact that he 
was signing the check as accommodation maker 
at any time before or at the making and delivery 
of the check. All of defendant's testimony on 
that point is to the effect that he was a stranger 
to the contract, but nowhere is there any testi-
mony by him that he communicated that fact to 
,the plaintiff. Surely, the burden was on him to 
so inform the plaintiff, who had no other way at 
his immediate disposal to ascertain that fact. 

Plaintiff being a holder in due course, the de-
fense of lack of consideration cannot be raised as 
to him. ( Comp. Stat., p. 3738, Sec. 28.) 

"28. Absence or failure of consideration: 
-Absence or failure of consideration is mat-
ter of defense as against any person not a 
holder in due course; and partial failure of 
consideration is a defense pro tant'o whether 
the failure is as ascertained and liquidated 
amount or otherwise. (P. L. 1902, p. 589)." 
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POINT II 

Whether plaintiff is or is not a holder in 
due course def end ant is liable on the instru-
ment, there being sufficient consideration 
therefor . 

The terms of the agreement called for the pay-
ment of $500 upon execution thereof. Upon the 
strength of the payment of $500 to plaintiff he en-
tered into a contractual relationship with Feigel-
son Brothers, binding himself to sell his business 
for $17,000. Had the check not been given to 
plaintiff, he would not be obliged to carry out the 
terms of the contract. Once having accepted the 
check, however, he was bound by the contract. 
Had he failed to carry out his agreement, he 
would have subjected him elf to a suit for breach 
of contract. 

Consideration is sometimes defined as being a 
benefit to the promi or or a detriment to the 
promisee. 

Shernia;n v. Stern, 93 . J. E. 626. 

Granted that the promisor, the maker of the 
check in this ca e, received no benefit, neverthe-
le s, the plaintiff, the promisee, incurred a detri-
ment, i. e., an obligation to sell his business. 
That constitute leO'al con ideration. 

It is also held by our ew Jersey courts that 
the con ideration must flow from the promisee, 
but that- it need not nwve to the promisor. 

II eadly v. Levitt, 65 E. 7 48; 
Holt v. U. . Sec. Life I ns. Co., 74 L. 795; 
Krouse v. Pal1ner, 9 . J. E . 220. 
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The facts of this case fall directly in line with 
the above statement. Bock 's obligation to sell 
his store ran to Feigelson Brothers, not to the 
maker of the check, but so long as Bock, the 
payee, did incur an obligation running to Feigel-
son Brothers, that constituted sufficient consid-
eration to bind defendant. 

In the case of O'Toole v. O'Toole, 158 Atl. 337, 
the Court said, 

'' * * * Although the defendant Sally E. 
0 'Toole may have become a joint maker for 
the accommodation of her husband, never-
theless it is settled that a signature for ac-
commodation is supported by a consideration 
moving to the accommodated party. A party 
to a note who has received no value himself 
may nevertheless become liable to a ho der 
for value. This principle is applicable alike 
to the maker and indorser of a note by way 
of accommodation. Crothers v. ational 
Bank of Chesapeake City, 158 Md. 587, 149 
A. 270; Polhemus v. Prudential Realty Co., 
7 4 . J. Law 570, 576, 67 A. 303; 3 Comp. 
St. 1910, p. 3738, Sec. 29. '' 

Section 29 of the Uniform NeO'otiable Instrn-
ments Act is as follows: 

"29. Accommodation igncr; liability:-
An Accommodation party is one who has 
signed the instrument as maker, drawer, ac-
ceptor or indorser, without receiving value 
therefor, and for the purpo e of lending his 
name to some other person; such a person 
is liable on the instrument to a holder for 
value, notwithstanding such holder at the 
time of taking the instrument knew him to 
be onlv an accommodation party (P. L. 1902, 
p. 589)." 
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The above language has complete application 
to the facts of this case. To permit defendant 
to evade liability on the instrument would strike 
a s€rious blow at the purpose of the N€gotiable 
Instruments Act-the free negotiability of com-
mercial pa per. 

Appellant's brief is replete with authorities 
from other States, as well as excerpts from text-
books. The legal propositions as stated therein 
are correct, but they are wholly inapplicable to 
the facts of this case. 

In all of the cases cited by appellant, the con-
tra.ct or debt was already in existence when the 
new promise to pay was made. 

In the present case, the check was given pur-
suant to the terms of the contract and at the 
same time that the contract was signed. The 
plaintiff accepted that check as the payment 
called for in the contract, thereby binding him-
self to all the terms thereof. 

The very citation from Joyce in his book, 
"Defenses to Commercial Paper," Vol. 1 (2nd 
Ed.), Sec. 376, p. 502, which is set out by def end-
ant in his brief, points out that distinction 
clearly: 

'' N oTE OF THIRD PERSONs-While the giv-
ing of a note of a third person by a debtor 
to a creditor, when it is agreed between the 
parties that such note shall be taken in pay-
ment of the indebtedness, operates to dis-
charge the debt, yet where a third party, SUB-
SEQUENT TO THE TIME OF INCURRING THE DEBT, 
and a stranger thereto, promises to pay such 
debt, such promise is unenforceable, such 
third party not having requested the loan 
and not having received any benefit there-
from, nor the payee having been injured, and 
there being no agreement between the debtor 
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and the payee that such third person should 
give any note, nor between such third per-
son and the debtor, the debtor being in no 
way a party to the transaction, and no for-
bearance on the creditor's part being shown.'' 

POINT III 

Plaintiff did not misrepresent the terms of 
the lease . 

The portion -of the contract in dispute is as fol-
lows: 

'' The seller also guarantees the present 
lease to July 1st, 1934 at $90.50 per month 
with an option to renew for five years, at 
the same rent" ( Case, p. 72, 11. 15-18). 

Plaintiff testified that he represented to the 
purchasers that the lease expired in 1934; that he 
had poken to his landlord, and that the land1ord 
had guaranteed to give him a five-year extension 
at the same rental, and it was this that he put 
into the contract ( Case, p. 61, 11. 25-37). 

That the purchasers also understood the clause 
in question to incorporate the plaintiff's repre-
entation cannot be seriously doubted. Def end-

ant's specifications of defenses contain a tacit 
admission of that fact ( Case, p. 5, 11. 32-36), and 
the testimony of Samuel Feigelson contains an 
actual admission of it (Case, p. 37, 11. 32-34). 
Defendant's only complaint was that plaintiff 
was not in a position to obtain the extension, and 
his representation was for that reason false. It 
was this that defendant came to the trial pre-
pared to how ( Case, p. 26, 11. 15-24). 
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It was only when the learned trial Judge had 
apparently ruled that the construction of the 
clause was that the lease itse 1 f contained a five-
year option, that defendant's counsel abandoned 
his allegation that plaintiff misrepresented that he 
could obtain the extension ( Case, p. 33, 11. 35-40). 

The learned trial Judge later e ucidated his 
po ition, however, when he pointed out: 

'
4 The Court :-I say, as the instrument 

now stands, that is the con truction you may 
have. If there is a muiual mistake between 
the parties, even though expressed, it may be 
0 ·one into. I have merely given you my con-
, truction of the instrument as it stands be-
fore you now" ( Case, p. 37, 11. 20-29). 

It may be true that the contract was inartis-
tically drawn, but the trial Judge properly found 
that it wa the expression used by the parties to 
carry out their mutual understandin°· that the 
fixed term of the lea e expired in 1934 and that 
the plaintiff undertook to obtain a further exten-
ion of five years. 

"\ hether or not plaintiff wa ready, willing and 
able to obtain the exten ion thereupon became a 
quo tion of fact. In the li 0 ·ht of the testimony of 
the landlord him elf, that he granted the five-
year exten ion, it can hardly be seriou ly argued 
that the trial Court committed error in holding 
that the plaintiff was ready, willing and able to 
do exactly as he represented ( Case, p. 53, 11. 30-
3 ; p. 54, 11. 1-29). 

It i a familiar and elementary rule that the 
findino· of the trial Jud 0 ·e, itting in the capacity 
of Judge and jury, will not be disturbed on ap-
peal where there i any evidence to sustain it. 

Dobbins v. McIntire, 5 Mi c. 836, 138 
Atl. 466. 

I 

I 
I 



10 

Regarding the clause, not in the light in which 
it was intended, however, and regarding it merely 
as it stands in the contract, the purchaser's ac-
tion in repudiating the agreement on the ground 
that the lease did not contain the five-year exten-
sion, was unwarranted and premature. 

It will be noted that the contract contains the 
following clause: 

'' The final settlement and drawing of bill 
of sale shall take place not later than April 
9th, 1931.'' 

The chronology of events, therefore, was as 
follows: 

On April 3rd, 1931, the contract was made and 
check executed. On April 5th, 1931, defendant 
ordered payment stopped and the purchasers re-
pudiated the contract. 

April 9th, 1931, was to be the last day for mak-
ing final settlement and drawing the bill of sale. 

According to the agreement, the plaintiff gitar-
anteed the present lease to July 1st, 1934, at 
$90.50 per month, with an option to renew for 
five years at the same rent. 

The common meaning of the word ''guarantee'' 
as used in the contract means '' To promise or 
warrant the performance of." 

Funk and Wagnalls' Practical Standard 
Dictionary, page 512. 

A promise is not necessarily a repre entation. 
A representation must be of a present existing 
fact or a past fact, whereas a promise may be 
and usually is with reference to a future event. 

The obligation of the plaintiff, therefore, under 
the contract was to have a lease with a term that 
expired July 1st, 1934, and an option to renew 
for five years. 
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Plaintiff had, however, until April 9th, 1931, 
the last day on which settlement and drawing of 
bi 1 of sale was to be made, to produce such a 
lease. The purchasers having repudiated the 
contract on April 5th, they failed to give the 
seller an opportunity to deliver such a lease, and 
they thereby breached the contract themselves. 
Such repudiation dispensed the plaintiff from his 
part of the agTeement. 

Holt v. United Security Life Ins. Co., 74 
. J. L. 795, at page 801. 

CONCLUSION 

For the reasons above stated, plaintiff re-
spectfully urges that the judgment entered in 
the New Jersey Supreme Court on May 8, 
1933, affirming the judgment entered on 
April 11, 1932, in the Second District Court 
of the City of Newark, be affirmed . 

Respectfully submitted, 

BRENNER & KRESCH, 
Attorneys for Plaintiff-Appellee. 

SAMUEL E. KRESCH, 

Of Counsel. 
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